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I.  Introductory 

1.  Scope  of  Article. — It  is  the  purpose  of  this  article  to  treat  bills 
of  lading  merely  in  their  aspect  as  instruments  issued  by  a  carrier 
to  evidence  the  receipt  of  goods  for  transportation.  As  thus  limited 
the  discussion  here  includes  the  duty  of  carriers  to  issue  bills  of  lad- 
ing; the  form,  contents  and  execution  of  such  instruments;  the  rules 
of  construction  or  interpretation;  and  their  operation  and  effect, 
both  as  evidence  of  the  facts  which  they  recite,  and  also  as  trans- 
ferable or  negotiable  instruments.  The  particular  clauses  in  bills  of 
lading  affecting  the  rights  and  liabilities  of  the  parties  inter  se  with 
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respect  to  the  goods  delivered  to  the  carrier,  such  as  the  limitation 
of  the  carrier's  liability,  are  considered  elsewhere.'  Elsewhere  also 
are  treated  various  incidental  matters,  not  peculiar  to  bills  of  lading, 
but  common  to  other  instruments  or  subjects,  such  as  the  effect  of  a  de- 
livery of  a  bill  of  lading  as  a  compliance  with  the  statute  of  frauds.* 
For  the  purpose  of  making  uniform  the  law  of  the  subject  the  com- 
missioners on  uniform  state*  laws  have  drafted  a  statute  governing: 
bills  of  lading,  which  has  been  enacted  in  several  jurisdictions. 
Throughout  this  article  reference  will  be  made  to  the  Uniform  Bills 
of  Lading  Act  for  the  purpose  of  showing  any  changes  made  there- 
by in  the  common  law.* 

2.  Definition. — The  term  bill  of  lading  is  frequently  defined,  es- 
pecially  by  the  older  authorities,  as  a  writing  signed  by  the  master 
of  a  vessel  acknowledging  the  receipt  of  goods  on  board  to  be  trans- 
ported to  a  certcun  port  and  there  delivered  to  a  designated  person 
or  on  his  order>  This  definition  was  formulated  at  a  time  when 
goods  were  principally  transported  by  sea,  and  while  adequate  in 
view  of  the  conditions  existing  at  that  early  day  is  too  narrow  to 
suit  present  conditions.  As  comprehending  all  methods  of  trans- 
portation,  a  bill  of  lading  may  be  defined  as  a  written  acknowl- 
edgment of  the  receipt  of  goods  and  an  agreement  to  transport  and 
to  deliver  them  at  a  specified  place  to  a  person  named  or  on  his 
order.*  Such  instruments  are  sometimes  called  "shipping  receipts,"* 
"forwarders'  receipts," '  and  "receipts  for  transportation."  *  The 
designation,  however,  is  not  material,  and  neither  is  the  form  of  the 
instrument.  If  it  contains  an  acknowledgment  by  the  carrier  of  the 
receipt  of  goods  for  transportation,  it  is,  in  legal  efi'ect,  a  bill  of  lad- 

1.  See  Carriers;  SmmKO.  6.  Whitnack  v.  Chicago,  B.  &  Q.  K. 

2.  See  Statute  of  Frauds.  Co.,  82  Neb.  464,  118  N.  W.  67,  130 

3.  The  Uniform  Bills  of  Lading  Act  A.  S.  R.  692,  19  L.R.A.(N.S.)  1011; 
enacted  in  New  York,  Laws  1911  chap.  Davis  v.  Central  Vermont  R.  Co.,  66 
248,  is  the  source  of  anthority  for  all  Vt.  290,  29  Atl.  313,  44  A.  S.  R.  852. 
references  made  to  such  act.  38  Am.  Dec.  408  note;  105  A  S.  R. 

4.  Baltimore  etc.  R.  Co.  v.  Wilkens,  325  note. 

44  Md.  11,  22  Am.  Rep.  26;  Rowley  v.  6.  Mears  v.  New  York,  N.  H.  &  H. 
Bigelow,  12  Pick.  (Mass.)  307,  23  Am.  R.  Co.,  75  Conn.  171,  52  Atl.  610,  96 
Dec  607;  Wooster  v.  Tarr,  8  Allen  A.  S.  R.  102,  56  L.R.A.  884;  Davis 
(Mass.)  270,  85  Am.  Dec.  707;  He-  v.  Bradley,  28  Vt.  118,  65  Am.  Dec. 
Millan  v.  Michigan  etc  R.  Co.,  16  Mich.  226. 

79,  93  Am.  Dec.  208 ;  First  Nat.  Bank  7.  Davis  v.  Bradley,  28  Vt.  118,  65 
of  Helena  v.  McAndrews,  5  Mont.  325,  Am.  Dec.  226. 

51  Am.  Rep.  51 ;  Davis  v.  Bradley,  28  8.  Empire  Transp.  Co.  v.  WalUee, 
Vt.  U8,  65  Am.  Dee.  226.  68  Pa.  St.  302,  8  Am.  Rep.  178. 

103  A.  S.  R.  325  note.  9.  38  Am.  Dee.  408  note. 
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3.  Kinds  of  Bills  of  Lading. — A  clean  bill  of  lading  is  one  which 
contains  nothing  in  the  mai^in  qualifying  the  words  in  the  bill 
itself.  Such  a  bill  therefore  imports  that  the  goods  are  to  be  stowed 
under  deck."  A  through  bill  of  lading  is  one  whereby  the  car- 
rier agrees  to  transport  the  goods  from  the  point  of  delivery  to  a 
designated  point  of  destination,  although  such  transportation  extends 
over  the  line  of  a  connecting  carrier.*^  A  through  bill  does  not  au- 
thorize the  carrier  to  deliver  the  goods  to  the  consignee  at  an  inter- 
mediate point  without  the  presentation  of  the  bill.**  The  carrier's 
liability  on  such  a  bill  does  not  cease  when  the  goods  are  delivered 
to  connecting  carrier  unless  the  terms  thereof  so  specify.**  The 
Uniform  Bills  of  Lading  Act  defines  a  non-negotiable  or  straight  bill 
as  a  bill'in  which  it  is  stated  that  the  goods  are  consigned  or  des- 
tined to  a  specified  person,  and  a  negotiable  or  order  bill,  as  a  bill  in 
which  it  is  stated  that  the  goods  are  consigned  or  destined  to  the 
order  «f  any  person  named  in  such  bill. 

4,  Duty  to  Issue. — The  giving  of  a  receipt  or  bill  of  lading  by  a 
carrier  to  a  shipper,  on  the  delivery  of  goods  for  transportation,  con- 
taining the  terms  and  conditions  on  which  they  are  to  be  carried,  is  in 
the  usual  and  customary  course  of  business;  but  it  is  not  essential  in 
order  to  create  a  contract  relation  between  shipper  and  carrier,  for  a 
contract  of  aifreightment  may  be  oral  as  well  as  written.**  Although 
at  common  law  there  was  probably  no  duty  on  the  part  of  a  carrier  to 
issue  a  bill  of  lading,  there  are  now  statutory  enactments  in  many  ju- 
risdictions requiring  a  carrier  to  issue  such  a  bill  on  the  receipt 
of  goods  for  tran^ortation.  The  delivery  of  property  to  be  shipped 
and  a  bill  of  lading  therefor  are  generally  regarded  as  simultaneous 
acts.**  Inasmuch  as  a  bill  of  lading  acknowledges  the  goods  to  be 
on  board,  the  goods  ought  to  be  on  board  before  the  bill  is  signed,*' 
for  no  principle  is  better  settled  by  the  commercial  law  than  that 


10.  The  Delaware,  14  Wall.  (U.  S.) 
579,  20  U.  S.  (L.  ed.)  783;  Sproot  v. 
Donnell,  26  Me.  185,  45  Am.  Dee.  103. 

11.  Elgin,  J.  &  E.  R.  Co.  v.  Bates 
Macb.  Co.,  200  Bl.  636,  66  N.  E.  326, 93 
A.  S.  R.  218;  Johnson  v.  Toledo,  S.  & 
M.  R.  Co.,  133  Mich.  596,  95  N.  W. 
724,  103  A.  S.  B.  464;  MarshaU  & 
Michd  Grain  Co.  «.  Kansas  City,  Ft. 
8,  &  M.  R.  Co.,  176  Mo.  480,  75  S.  W. 
638,  98  A.  S.  R.  508;  Union  Pae.  B. 
Co.  V.  Johnson,  45  Neb.  57,  63  N.  W. 
144,  50  A.  S.  R.  540;  Schneider  v. 
Evans,  25  Wis.  241,  3  Am.  Rep.  56. 

12.  Union  Pac.  R.  Co.  v.  Johnson,  45 
Neb.  57, 63  N.  W.  144,  50  A,  S.  B.  540 ; 
Hansen  v.  Flint  Ss  P.  M.  R.  Co.,  73 
Wis.  346, 41  N.  W.  529, 9  A.  S.  R.  791. 


13.  Central  R.  &  Banking  Co.  v. 
Hasselkus,  91  Ga.  382, 17  S.  E.  838,  44 
A.  S.  R.  37;  Elgin,  J.  &  E.  R.  Co.  v. 
Bates  Mach.  Co.,  200  III.  636,  66  N.  E. 
326,  93  A.  S.  B.  218. 

14.  Kirkland  v.  Dinsmore,  62  N.  T. 
171,  20  Am.  Rep.  475. 

15.  Roberts  v.  Riley,  15  La.  Ann. 
103,  77  Am.  Dec.  183;  Tate  v.  Yazoo 
etc.  R.  Co.,  78  Miss.  842,  29  So.  392, 
84  A.  S.  R.  649  and  note;  Whitnack  v. 
Chicago,  etc.  R.  Co.,  82  Neb.  464,  118 
N.  W.  67, 130  A.  S.  R.  692,  19  L.R.A. 
(N.S.)  1011. 

16.  Hill  V.  Syracnse,  B.  ft  N.  T.  R. 
Co.,  73  N.  Y.  351,  29  Am.  Rep.  163. 

17.  The  DeUware,  14  Wall.  579,  20 
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neither  the  master  of  the  ship  nor  the  agent  of  a  transportation 
company  has  the  right  to  sign  bills  of  lading,  until  they  have  been 
actually  put  on  board  of  the  ship,  or  delivered  into  the  posses- 
sion of  the  company.'*  It  is  sometimes  provided  by  statute  that  a 
bill  of  lading  shall  not  be  issued  unless  the  goods  specified  therein 
have  been  actually  received  into  the  possession  of  the  carrier.**  Where 
the  goods  of  a  consignment  ajre  not  all  sent  on  board  at  the  same 
time,  it  is  usual  for  the  master,  mate,  or  other  person  in  charge  of 
the  deck  and  acting  for  the  carrier,  to  give  a  receipt  for  the  p&r- 
cels  as  they  are  received;  when  the  whole  consignment  is  delivered, 
the  master,  upon  those  receipts  being  given  up,  will  sign  the  bills 
of  lading  in  the  usual  form.* 


5.  Contents  of  Bill  of  Lading. — No  particular  form  of  words  is  es- 
sential to  constitute  a  bill  of  lading.  Any  form  is  sufficient  if  it  ac- 
knowledges the  receipt  of  the  goods  to  be  carried,  states  the  conditions 
on  which  the  carrier  is  to  transport  them,  the  person  to  whom  delivery 
is  to  be  made,  the  place  where  delivery  is  to  be  made,  and  the  rate 
of  compensation  for  the  carriage.*  The  Uniform  Bills  of  Lading 
Act  provides  that  every  bill  must  embody  within  its  written  or  print- 
ed terms  the  date  of  its  issue,  the  name  of  the  peraon  from  whom 
the  goods  have  been  received,  the  place  where  the  goods  have  been 
received,  the  place  to  which  the  goods  are  to  be  transported,  a  state- 
ment whether  the  goods  received  will  be  delivered  to  a  specified  person 
or  to  the  order  of  a  specified  person,  a  description  of  the  goods  or 
of  the  packages  containing  them,  the  signature  of  the  carrier,  and 
a  negotiable  bill  shall  have  the  words  "order  of"  printed  thereon 
immediately  before  the  name  of  the  person  upon  whose  order  the 
goods  received  are  deliverable.  In  addition  to  the  terms  that  must  be 
inserted  a  carrier  may  insert  in  a  bill  issued  by  him  any  other  terms 
and  conditions,  provided  that  such  terms  and  conditions  shall  not 
be  contrary  to  law  or  public  policy,  or  in  any  wise  impair  his  obli- 
gation to  exercise  at  least  that  degree  of  care  in  the  transportation 
and  safe-keeping  of  the  goods  intrusted  to  him  which  a  reasonably 
careful  man  would  exercise  in  regard  to  similar  goods  of  his  own. 
The  act  further  provides  that  a  non-negotiable  bill  shall  have  placed 
plainly  upon  its  face  by  the  carrier  issuing  it  "non-negotiable"  or 
"not  negotiable." 

U.  S.  (L.  ed.)  779;  Rowley  v.  Bigetow,  Citizens'  Bank,  87  Ark.  26, 112  8.  W. 
12  Pick.  (Mass.)  307,23  Am.  Dec.  607;  154,  128  A.  S.  R.  17. 
Hill  V.  Syracuse,  B.  &  N.  Y.  R.  Co.,  73      1.  The  Delaware,  14  WaU.  (U.  S.) 


18.  Roy  V.  Northern  Pac.  Ry.  Co.,  2.  Davis  v.  Central  Vermont  E.  Co., 
42  Wash.  572,  85  Pac.  53,  7  Ann.  Cas.  66  Vt.  290,  29  AU.  313,  44  A.  S.  R. 


II.  Requisites  AND  Validity 


N.  Y.  351,  29  Am.  Rep.  163. 


579,  20  U.  S.  (L.  ed.)  779.  • 


728,  6  L.R.A.{N.S.)  302. 

19.  St.  Louis,  1.  M.  &  S.  R.  Co.  v. 


852. 
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6.  Parties. — Ordinarily,  a  ship's  bill  of  lading  is  signed  by  the 
master  of  the  vessel.*  Of  course,  in  the  case  of  goods  received  for 
transportation  by  rail  or  other  land  carriage,  the  bill  of  lading  may 
be  signed  by  the  agent  of  the  carrier  who  has  authority  to  receipt 
for  freight  and  to  contract  for  its  transportation.  A  paper  signed  by 
the  consignor  alone  stating  the  facts  of  the  shipment  of  goods  and 
1^6  terms  of  carriage  is  not  a  bill  of  lading  if  the  consignor  is  not 
himself  the  owner  of  the  vessel  or  the  agent  of  the  owner.*  Where 
a  carrier  has  received  freight  from  another  carrier  on  a  through  bill 
of  lading,  without  any  express  agreement  as  to  the  charges,  the  con- 
necting carrier  will  be  presumed  to  have  ratified  fhe  act  of  the  initial 
carrier,  though  made  without  its  authority,  and  to  have  become  a 
party  to  the  contract.*  But  where  a  carrier  is  bound  by  statute  to 
receive  and  transport  goods  without  delay  on  a  tender  by  a  connect- 
ing carrier,  it  cannot  be  presumed  that  the  contract  made  by  the 
initial  carrier  was  ratified  by  the  acceptance  and  transportation  of 
the  goods.  If  such  a  presumption  could  arise  it  would  force  on  a  car- 
rier a  contract  to  which  he  had  not  given  his  assent.'  The  shipper 
or  the  consignor,  whether  the  owner  of  the  goods  shipped  or  not,  is 
the  person  with  whom  a  carrier  enters  into  a  contract  of  affreightment 
and  the  one  entitled  to  a  bill  of  lading.' 

7.  Manner  of  Execution. — While  it  is  undoubtedly  better  practice 
and  much  safer  to  use  ink  in  filling  in  a  blank  bill  of  lading,  the 
fact  that  a  bill  of  lading  is  written  in  pencil  does  not  invalidate  it.® 
A  bill  of  lading  as  ordinarily  issued  is  signed  by  the  carrier  only,' 
and  according  to  the  Uniform  Bills  of  Lading  Act  a  carrier  or  its 
agent  must  sign  a  bill  of  lading.  But  it  need  not  be  signed  by  a 
consignor,  as  his  assent  to  the  terms  thereof,  shown  by  his  acceptance 
of  the  bill  or  othenvise,  is  a  sufficient  acceptance  of  the  contract  to 
be  binding  on  him.  A  bill  of  lading  is  sometimes  executed  in  tripli- 
cate, one  copy  of  which  is  kept  by  the  master  for  his  own  information 
as  to  the  nature  of  his  undertaking,  one  is  retained  by  the  consignor 
to  show  that  he  has  sKipped  the  goods,  and  the  third  is  forwarded 
to  the  consignee.^"  The  copy  retained  by  the  master,  or  the  "ship's 
bill,"  as  it  is  commonly  called,  is  designed  only  for  the  master's  or 
the  owner's  information  and  convenience,  and  not  for  evidence,  as 

3.  38  Am.  Dec.  408  note.  7.  Wooster  v.  Tarr,  8  Allen  (Mass.) 

4.  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  ?70,  85  Am.  Dee.  707. 
Citizens  Bank,  87  Ark.  26,  112  S.  W.      8,  Main  &  Co.  v.  Jarrett,  83  Ark. 


5.  Gulf,  C.  &  S.  F.  R.  Co.  V.  Dwyer,  R.  Co.,  16  Mich.  79,  93  Am.  Dec.  208. 
75  Tex.  572,  12  S.  W.  1001,  16  A.  S.  10.  DavU  v.  Bradley,  28  Vt.  118,  65 
R.  926,  7  L.R.A.  478.  Am.  Dec.  226. 

6.  Gulf,  C.  &  S.  F.  R.  Co.  V.  Dwyer,  38  Am.  Dec  408  note;  105  A.  S.  R, 
75  Tex.  572,  12  S.  W.  1001,  16  A.  S.  340  note. 

R.  926,  7  h.RJi.  478. 


154,  128  A.  S.  R.  17. 


426,  104  S.  W.  163,  119  A.  S.  R.  144. 
9.  McMillan  v.  Michigan  S.  &  N.  I. 


38  Am.  Dec.  408  note. 
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between  the  parties,  of  their  agreement.  If  the  ship's  bill  diflfers  from 
the  others  they  must  be  considered  as  the  true  and  only  evidence  of 
the  contract.**  But  the  Uniform  Bills  of  Lading  Act  provides  that 
negotiable  bills  issued  for  the  transportation  of  goods  to  any  place 
in  the  United  States  on  the  continent  of  North  America,  except  Alaska, 
shall  not  be  issued  in  parts  or  sets,  and  that  when  more  than  one 
negotiable  bill  is  issued  for  the  same  goods  to  be  transported  to  any 
place  in  the  United  States  on  the  continent  of  North  America,  except 
Alaska,  the  word  "duplicate"  or  some  other  word  or  words  indicating 
that  the  document  is  not  an  original  bill  shall  be  placed  plainly  upon 
the  face  of  every  such  bill  except  the  one  first  issued.  It  is  essential 
to  the  validity  of  a  bill  of  lading  that  it  be  delivered  by  the  carrier 
to  the  shipper  or  someone  authorized  to  act  for  the  shipper.** 

8.  Necessity  for  Acceptance  by  Shipper. — Modem  conditions  have 
rendered  it  admissible,  if  not  necessary,  for  carrier  and  shipper  to 
enter  into  contracts  which  vary  or  limit  the  common  law  rules,  and 
where  an  instrument  contains  such  terms  it  becomes  highly  essential 
to  establish  the  assent  of  a  shipper  to  the  terms  of  a  bill.  It  is  not 
necessary  for  a  shipper  to  sign  a  bill  of  lading  to  render  it  binding, 
for  the  rule  of  law  adopted  and  uniformly  adhered  to  by  the  courts 
is  that  a  clause  in  a  bill  of  lading  given  to  a  shipper  of  goods,  limit- 
ing and  restricting  a  carrier's  common  law  liability  incident  to  its 
general  employment,  if  understandingly  assented  to  by  the  owner, 
will  as  efFectually  bind  him  as  though  he  had  signed  it;  **  but  before 
it  will  be  held  that  such  terms  are  binding  on  a  shipper  it  must  ap- 
pear that  he  either  expressly  assented  to  them  or  that  they  were 
brought  to  his  attention  in  such  a  manner  that  his  failure  to  object 
to  them  may  be  considered  as  an  implied  assent.**  The  question  of 
assent  to  a  bill  of  lading  is  one  of  evidence  and  is  to  be  determined 
by  the  law  of  the  place  where  the  action  is  brought,  and  therefore 
in  an  action  on  a  bill  of  lading  brought  in  a  jurisdiction  wherein  mere 

11.  The  Thamea,  14  Wall.  98,  20  U.  Dec.  117,  1  Am.  Rep.  131 ;  Singer  v. 
S.  (L.  ed.)  804.  Merchants'  Despatch  Transp,  Co.,  191 

38  Am.  Dec.  408  note.  Mass.  449,  77  N.  E,  882,  114  A.  S.  R. 

12.  Mobile  &  M.  R.  Co.  v.  Jurey,  111  635;  Christenson  v.  American  Exp.  Co.,' 
U.  S.  584,  4  S.  Ct.  566,  28  U.  S.  (L.  15  Minn.  270,  2  Am.  Rep.  122;  Me- 
ed.) 527.  Fadden  v.  Missouri  Pac.  R.  Co.,  92  Mo. 

13.  Erie  R.  Co.  v.  Wilcox,  84  111.  343,  4  S.  W.  689,  1  A.  S.  R.  721; 
239,  25  Am.  Rep.  451 ;  Erie  &  W.  Oennania  Fire  Ins.  Co.  v.  Memphis  & 
Transp.  Co.  v.  Dater,  91  III.  195,  33  C.  R.  Co.,  72  N.  Y.  90,  28  Am.  Rep. 
Am.  Rep.  51;  Adams  Exp.  Co.  «.  Cam-  113;  Ullman  v.  Chicago  &  N.  W.  R. 
ahan,  29  Ind.  App.  606,  63  N.  E.  245,  Co.,  112  Wis.  150.  88  N.  W.  41,  88  A. 
64  N.  E.  647,  94  A.  S.  R.  279;  Pacific  S.  R.  949,  56  L.R.A.  246. 

Exp.  Co.  V.  Foley,  46  Kan.  457.  26  14.  Central  R.  &  Banking  Co.  t;. 
Pac.  665,  26  A.  S.  R.  107,  12  L.R.A.  Hasselkus,  91  Ga.  382,  17  S.  E.  838, 
799;  Jadson  v.  Western  R.  Corp.,  6  41  A.  S.  R.  37;  Strohn  v.  Detroit  &  M. 
Allen  (Mass.)  486,  83  Am.  Dee.  646;  R.  Co.,  21  Wis.  554,  94  Am.  Dec. 
Oraee  «.  Adams,  100  Mass.  505, 97  Am.  564. 

7 


Digitized  by  Google 


H  9,  10 


BILLS  OF  LADING 


4  R.  G.  L. 


acceptance  is  sufficient  to  establish  assent  it  is  not  necessary  to  estab- 
lish assent  by  other  evidence,  although  the  bill  was  given  in  a  juris- 
diction where  mere  acceptance  is  not  sufficient  to  establish  assent." 

9.  Evidence  of  Acceptance. — It  is  customary  where  a  shipper  is 
making  frequent  shipments  for  him  to  have  blank  bills  of  lading  in 
his  possession  and  to  fill  them  out  himself  and  present  them  for 
signature  to  the  carrier  at  the  time  the  goods  are  delivered,  and  where 
a  shipper  does  make  out  a  bill  himself  and  presents  it  to  the  carrier 
for  signature,  the  law  charges  him  with  knowledge  of  the  contents, 
and  he  ought  not  to  be  permitted  to  say  that  he  did  not  assent  to 
its  terms.*'  Especially  is  this  true  where  during  a  long  period  a  ship- 
per has  been  filling  out  and  procuring  the  execution  of  bills  of  lading 
containing  the  same  terms  as  those  in  a  bill  of  lading  forming  the 
basis  of  an  action.*'  Whether  a  shipper  assents  to  conditions  and 
terms  in  a  bill  of  lading  is  a  question  of  fact  to  be  determined  by  the 
jury  after  considering  all  the  facts  and  circumstances  surrounding 
the  delivery  and  acceptance  of  the  same.  The  mere  acceptance  of  a 
bill  of  lading  does  not,  therefore,  conclusively  establish  an  assent  to 
the  conditions  contained  therein ;  *®  although  the  fact  of  acceptance 
may  operate  to  bind  a  shipper  where  it  appears  that  he  had  frequently 
shipped  goods  by  the  same  carrier  and  had  received  from  it  bills  of 
lading  containing  the  same  terms.** 

10.  Effect  of  Signing  by  Shipper. — An  elementary  principle  of  the 
law  of  contracts  is  that  if  a  person  of  mature  years  and  sound  mind, 
being  able  to  read  and  write,  without  any  imposition  or  artifice  to 
throw  bim  off  his  guard  deliberately  signs  a  written  agreement  with- 
out informing  himself  as  to  the  nature  of  its  contents,  he  will  never- 
theless be  bound,  for  in  such  case  the  law  will  not  permit  him  to 
allege,  as  matter  of  defense,  his  ignorance  of  that  which  it  was  his 
duty  to  know,  particularly  where  the  means  of  information  are  within 
his  immediate  reach  and  he  neglects  to  avail  himself  of  them.  Ac- 
cordingly, if  a  shipper  signs  a  bill  of  lading  he  will  be  bound  to  the 
terms  thereof  notwithstanding  the  fact  that  he  did  not  acquaint  him- 
self with  those  terms,  unless  there  was  fraud  or  mistake  in  the  execu- 
tion thereof.*"  But  while  the  signing  of  a  bill  of  lading  by  the  ship- 
IB.  Boscowitz  V.  Adams  Exp.  Co.,  Cent.  R.  Co.  v.  Frankenbei^,  54  111.  88, 

93  HI.  523,  34  Am.  Rep.  191;  Hoadley  5  Am.  Rep.  92. 

V.  Northern  Transp.  Co.,  115  MaBs.  19.  Merchants*  Dispatch  &  Transp. 
304,  15  Am.  Rep.  106.  Co.  v.  Moore,  88  111.  136,  30  Am.  Rep. 

16.  WaUaee  v.  Matthews,  39  Ga.  617,  541. 

99  Am.  Dee.  473;  Pacific  Express  Co.  20.  St.  Louis  I.  M.  &  S.  R.  Co.  d. 
V.  Folev,  46  Kan.  457,  26  Pac.  665,  26  Weakly,  50  Ark.  397,  8  S.  W.  134,  7 
A.  S.  R.  107,  12  L.R.A.  799.  A.  S.  R.  104;  Erie  R.  Co.  v.  Wilcox,  84 

17.  Oppenheimer  v.  U.  S.  Express  111.  239,  25  Am.  Rep.  451;  Black  v. 
Co.,  69  111.  62,  18  Am.  Rep.  596.         Wabash,  St.  L.  &  P.  R.  Co.,  Ill  HI. 

18.  Boscowitz  V.  Adams  Express  Co.,  351,  53  Am.  Rep.  628. 
93  lU.  523,  34  Am.  Rep.  191;  lUinois 
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per  is  strong  if  not  conclusive  evidence  of  his  assent  thereto^  it  is 
not  necessary  that  he  should  sign  the  hill  in  order  to  establish  his 
assent.^ 

11.  Effect  of  Acceptance  as  to  Conditions  Not  on  Face  of  BilL — 
There  is  no  doubt  that  a  notice  on  the  back  of  a  bill  of  lading  which 
is  not  specifically  made  a  part  of  the  contract  or  not  expressly  assented 
to  by  a  shipper  does  not  become  binding  on  him  by  the  mere  accept- 
ance of  the  bill;  *  but  where  conditions  on  the  back  of  a  bill  of  lading 
are  expressly  referred  to  in  the  body  of  the  bill  and  made  a  part 
thereof,  any  act  which  will  be  deemed  an  assent  to  the  body  of  the 
bill  will  also  amount  to  an  assent  of  the  terms  on  the  back  thereof.* 
In  ihe  federal  courts  of  the  United  States  the  rule  is  established  that 
a  shipper  is  not  bound  by  conditions  or  limitations  on  the  back  of 
a  bill  of  lading  by  accepting  the  bill  without  dissent,  although  such 
conditions  or  limitations  were  expressly  referred  to  in  the  body  of 
the  bill.  The  reason  for  the  rule  is  that  it  is  not  only  against  the 
policy  of  the  law  but  a  serious  injury  to  commerce  to  allow  a  carrier 
to  say  that  a  shipper  assents  to  the  terms  proposed  in  an  notice, 
whether  it  be  general  to  the  public  or  special  to  a  particular  person, 
merely  because  he  does  not  expressly  dissent  from  them.* 

12.  Acceptance  When  Inferred. — Where  a  contract  is  to  be  signed 
by  one  party  thereto,  the  evidence  of  assent  to  its  terms  by  the  other 
party  consists  usually  in  his  receiving  and  acting  on  it.  This  is  the 
case  with  deeds  poll  and  with  various  classes  of  familiar  contracts, 
and  bills  of  lading  do  not  stand  on  any  different  footing.*  Therefore, 
when  a  shipper  receives  a  bill  of  lading  without  objection,  after  an 
opportunity  to  inspect  it,  and  permits  the  carrier  to  act  on  it  by  pro- 
ceeding with  the  shipment,  it  is  to  be  presumed  that  he  accepted 
it  as  correctly  stating  the  contract,  and  assented  to  its  teAns.*  Such 

1.  Cincinnati,  H.  etc.  B.  Go.  v.  Pon-  HasselkuB,  91  Ga.  382,  17  S.  £.  838, 
tins,  19  Ohio  St.  221,  2  Am.  Rep.  391.  41  A.  S.  R.  37;  Adams  £xp.  Go.  t. 

2.  Western  Transp.  Co.  v.  Newhall^  Camahan,  29  Ind.  App.  606,  63  N.  E. 
24  lU.  466, 76  Am.  Dee.  760;  Merchants  245,  64  N.  G.  647,  94  A.  S.  R.  279; 
Despatch  Transp.  Co.  v.  Furthmann,  Orace  v.  Adams,  100  Mass.  505,  97 
149  in.  66,  36  N.  £.  624,  41  A.  S.  R.  Am.  Dee.  117, 1  Am.  Rep.  131;  Singer 
265.  V.  Merchants'  Despatch  Transp.  Co., 

3.  Singer  v.  Merchants'  Despatch  191  Mass.  449,  77  N.  E.  882,  114  A. 
Transp.  Co.,  191  Mass.  449,  77  N.  E.  S.  R.  635;  Christenson  v.  American 
882,  114  A.  S.  R.  635.  Exp.  Co.,  15  Minn.  270,  2  Am.  Rep. 

4.  Michigan  Cent.  R.  Co.  v.  Mineral  122;  Kiridand  v.  Dinsmore,  62  N.  Y. 
Springs  Mfg.  Co.,  16  Wall.  318,  21  U.  171,  20  Am.  Rep.  475;  Germania  Fire 
S.  (L.  ed.)  297.  Ins.  Co.  v.  Memphis  &  C.  R.  Co.,  72 

5.  MeElveen  v.  Soathera  R.  Co.,  109  N.  Y.  90,  28  Am.  Rep.  113 ;  Hill  v. 
Ga.  249,  34  S.  E.  281,  77  A.  8.  R.  371;  Syracuse  B.  &  N,  Y.  R.  Co.,  73  N.  Y. 
Unlligan  v.  IIlinoiB  Cent.  R.  Co.,  36  351,  29  Am.  Rep.  163  and  note;  Cin- 
lowa  181,  14  Am.  Rep.  514;  McMUlan  cinnati  H.  etc.  R.  Go.  v.  Pontius,  19 
«.  Michigan  S.  etc.  R.  Co.,  16  Mich.  Ohio  St.  221,  2  Am.  Rep.  391;  Davis 
79,  93  Am.  Dee.  208.  v.  Central  R.  Co.,  66  Vt.  290,  20  Atl. 

6w  Central  R.  &  Banking  Co.  v.  313,  44  A.  S.  R.  852. 
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acceptance  creates  a  contract  as  binding  as  though  the  instrument 
had  been  signed  by  both  parties.' 

13.  Acceptance  When  Conclusive. — The  great  weight  of  authority 
is  that  the  fair  and  honest  acceptance  of  a  bill  of  lading  without 
dissent  raises  a  presumption  that  all  terms  therein  were  brought  to 
the  knowledge  of  the  shipper  and  agreed  to  by  him,  and  he  is  es- 
topped from  thereafter  denying  that  he  assented  to  such  terms.*  The 
rule  applies  with  great  force  where  a  shipper  accepts  a  bill  of  lading 
with  full  knowledge  of  its  contents,  and  acceptance  under  such  cir- 
cumstances  makes  it  a  binding  contract  by  which  alone  the  rights 
and  liabilities  of  the  parties  are  defined.'  But  the  acceptance  of  a 
bill  of  lading  amounts  only  to  an  assent  to  those  terms  therein  con- 
tained that  are  reasonable  in  the  law.'"  There  is  some  authority, 
however,  for  the  rule  that  the  acceptance  and  retention  of  a  bill  of 
lading  by  a  shipper  is  only  prima  facie  evidence  of  his  assent  to 
the  terms  of  a  special  contract  contained  therein,  and  that  he  may 
overcome  such  prima  facie  assent  by  proof  that  in  fact  he  never  ac- 
cepted the  instrument  as  a  contract  binding  between  himself  fuid  ^e 
carrier;^'  but  in  the  absence  of  any  explanation  on  the  part  of  a 
shipper  or  testimony  to  show  that  he  was  ignorant  of  the  conditions 
or  did  not  understand  them  he  will  be  bound  by  the  contract  set 
out  in  a  bill,  as  the  burden  is  on  him  to  show  that  the  contract  set 
out  in  the  instrument  was  not  the  contract  of  the  parties.**  The  Uni- 
form Bills  of  Lading  Act  provides  that  where  a  consignor  receives  a 

30  A.  S.  R.  634  note;  105  A.  S.  R.  Y.  171,  20  Am.  Rep.  475;  Gennania 

335  note.  Fire  Ins.  Co.  v.  Memphis  &  C.  R.  Co., 

7.  Adams  Exp.  Co.  v.  Camahan,  29  72  N.  Y.  90,  28  Am.  Rep.  113;  Hill  v. 
Ind.  App.  m,  63  N.  E.  245,  64  N.  E,  Syracuse  B.  &  N.  Y.  B.  Co.,  73  N.  Y. 
647,  94  A.  S.  R.  279.  351,  29  Am.  Rep.  163;  Merchants'  Difr- 

8.  Adams  Exp.  Co.  v.  Camahan,  29  pateh  Transp.  Co.  v.  Bloeh,  86  Tenn.  ' 
Ind.  App.  606,  63  N.  E.  245,  64  N.  E.  392, 6  S.  W.  881,  6  A.  S.  R.  347;  Davis 
647,  94  A.  S.  R.  279;  Mulligan  v.  Illi-  v.  Central  Vermont  R.  Co.,  66  Vt  290, 
nois  Cent.  R.  Co.,  36  Iowa  181, 14  Am.  29  AtL  313,  44  A.  S.  R.  852  and  note; 
Rep.  514;  Paeifie  Exp.  Co.  v.  Foley,  Strohn  v.  Detroit  &  M.  R.  Co.,  21  Wis. 

46  Kan.  457,  26  Fac.  665,  26  A.  S.  R.  554,  94  Am.  Dec  564. 

107,  12  L.R.A.  799;  Grace  v.  Adams,     9.  Van  Etten  u.  Newton,  134  N.  T. 

100  Mass.  505,  97  Am.  Dec.  117, 1  Am.  143,  31  N.  E.  334,  30  A.  S.  R.  630; 

Rep.  131:  Hoadley  v.  Northern  Transp.  Strohn  v.  Detroit  &  M.  B.  Co.,  21  Wis. 

Co.,  115  Mass.  304,  15  Am.  Rep.  106;  554,  94  Am.  Dec.  564. 

Singer  v.  Merchants'  Despatdi  Transp.     44  A.  S.  R.  852  note. 

Co.,  191  Mass.  449,  77  N.  E.  882,  U4     10.  Davis  v.  Central  Vermont  R.  Co., 

A.  S.  B.  635;  McMillan  v.  Michigan  8.  66  Vt.  290,  29  Ati.  313,  44  A.  S.  R. 

&  N.  I.  R.  Co.,  16  Mich.  79,  93  Am.  852. 

Dec.  208;  Christensoa  v.  American     11.  Strohn  v.  Detroit  ft  M.  B.  Co., 
Exp.  Co.,  15  Minn.  270,  2  Am.  Rep.  21  Wis.  554,  94  Am.  Dec.  564. 
122;  St.  Lonis,  K.  C.  &  N.  B.  Co.  v.     12.  Morrison  v.  Phillips  ft  Colby 
Cleary,  77  Mo.  634,  46  Am.  Rep.  13;  Constr.  Co.,  44  Wis.  405,  28  Am.  Bep. 
Blossom  V.  Dodd,  43  N.  Y.  264,  3  Am.  599. 
Rep.  701;  Kirkland  v.  Dinsmoze,  62  N. 
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bill  and  makes  no  objection  to  its  terms  or  conditions  at  the  time 
he  receives  it,  neither  the  consignor  nor  any  person  who  accepts  de- 
livery of  the  goods,  nor  any  person  who  seeks  to  enforce  any  pro- 
vision of  the  bill,  shall  be  allowed  to  deny  that  he  is  bound  by  such 
terms  and  conditions,  so  far  as  they  are  not  contrary  to  law  or  public 
policy. 

14.  Circumstances  Rebutting  Presumption  of  Acceptance. — While 
ordinarily  the  acceptance  of  the  bill  of  Lading  without  dissent  there- 
from will  bind  the  shipper  to  the  terms  of  the  bill,  nevertiieless  the 
circumstances  under  which  receipts  of  this  character  are  delivered 
may  sometimes  be  such  as  to  repel  any  presumption  of  assent  to  their 
terms  arising  from  the  mere  fact  of  taking  and  retaining  such  re- 
ceipts.^' Thus  a  shipper  will  not  be  deemed  to  have  assented  to  a 
stipulation  limiting  a  carrier's  liability  to  its  own  line,  where  it  ap- 
pears that  the  bill  of  lading  purported  to  be  a  through  bill  and  the 
limitations  were  not  called  to  the  shipper's  attention.**  Likewise,  if  a 
carrier  should  cause  limitations  on  his  liability  to  be  inserted  in  a 
bill  of  lading  in  such  a  manner  as  not  to  attract  the  shipper's  atr 
tention,  the  acceptance  of  the  bill  under  such  circumstances  might 
not  amount  to  an  assent  to  the  terms  mentioned ;  and  if  the  delivery 
of  a  bill  was  made  under  such  circumstances  as  to  induce  the  shipper 
to  understand  that  the  instrument  was  not  intended  as  a  contract 
it  would  not  be  held  binding  on  him  inasmuch  as  it  had  never  been 
delivered  to  and  accepted  by  him  as  such.*^  While  possession  of  a 
bill  of  lading  by  the  shipper  is  evidence,  more  or  less  strong  accord- 
ing to  the  particular  circumstances,  of  his  assent  to  the  conditions 
contained  in  it,  the  fact  that  a  shipper  after  making  the  oral  con- 
tract of  affreightment  and  after  the  goods  are  shipped  receives  and 
retains  a  bill  of  lading  containing  terms  not  agreed  on  will  not  pre* 
elude  him  from  establishing  the  real  contract.  For,  having  previously 
entered  into  a  binding  oral  contract,  a  shipper  may  rightfully  assume, 
in  the  absence  of  notice,  that  such  contract  is  embodied  in  the  bill 
as  delivered,  or  at  least  tliat  the  bill  contains  nothing  contrary  to  it; 
and  it  would  be  in  the  nature  of  a  fraud,  after  ri^ts  had  accrued 
under  the  oral  contract,  for  a  carrier  thus  to  wrongfully  insert  a 
contract  of  an  entirely  different  character,  and  present  it  to  the  ship- 
per without  directing  his  attention  to  it  and  procuring  his  assent. 
Furthermore  the  acceptance  by  a  shipper  cannot  be  construed  as  an 
assent  where  a  bill  is  delivered  after  the  goods  are  shipped,  as  he  could 
not  at  that  time  avail  himself  of  the  right  to  refuse  to  ship  the  goods 
on  account  of  the  conditions  imposed,  and  therefore  his  dissent  to  the 

13.  Cbristenson  v.  American  Exp.  Hasselkua,  91  Ga.  382,  17  S.  E.  838, 
Co.,  15  Minn.  270,  2  Am.  Rep.  122;  44  A.  S.  R.  37. 

Madan  v.  Sherard,  73  N.  T.  329,  29  16.  McMiUan  v.  Michigan,  S.  &  N. 
Am.  Rep.  153.  I.  R.  Co.,  16  Mich.  79,  93  Am.  Dec. 

14.  Central  R.  &  Banking  Co.  v.  208. 
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bill  would  be  unavailing.^*  But  if  a  shipper  had  his  attention  called 

to  the  terms  of  a  bill  of  lading  delivered  after  shipment  of  goods,  and 
expressly  assented  to  those  terms,  such  assent  would  operate  as  a 
change  of  the  terms  of  the  contract  originally  made  and  he  would  be 
bound  by  the  terms  set  out  in  the  bill.^' 


15.  In  General. — ^As  a  written  instrument  the  construction  of  a 
bill  of  lading  is  a  question  of  law  and  not  of  fact,^^  and  the  language 
used  in  such  an  instrument  is  subject  to  the  general  rules  of  construc- 
tion which  govern  other  contracts.^'  In  cases  of  doubt  a  bill  of 
lading  will  be  construed  most  strongly  against  the  carrier,  and  favor- 
ably to  the  shipper."  The  instrument  is  to  be  construed  as  a  whole, 
but  invalid  conditions  will  not  necessarily  render  the  contract  invalid ; 
it  may  be  enforced  so  far  as  it  is  valid.*  By  a  very  familiar  rule  of 
construction  every  word  in  a  bill  of  lading  must  be  taken  to  have 
been  used  for  a  purpose,  and  no  word  will  be  rejected  as  mere  sur- 
plusage, if  any  reasonable  purpose  thereof  can  be  discovered  from  an 
examination  of  the  whole  instrument.*  In  case  of  repugnancy  be- 
tween written  and  printed  clauses  of  a  bill,  the  written  clauses  will 
prevail  over  the  printed;  but  this  rule  should  be  resorted  to  only  in 
case  of  absolute  necessity.  The  construction  is  to  be  made  on  a  con- 
sideration of  the  whole  instrument,  and  not  on  one  or  more  clauses 
detached  from  the  others;  and  therefore  where  two  clauses,  appar- 
ently repugnant,  may  be  reconciled  by  any  reasonable  construction, 
as  by  regarding  one  as  a  qualification  of  the  other,  that  construction 
must  be  given,  because  it  cannot  be  assumed  that  parties  intended 
to  insert  inconsistent  provisions.* 

16.  As  Receipt  and  Contract. — A  bill  of  lading  has  a  twofold 
character.  In  so  far  as  it  acknowledges  the  receipt  of  goods  to  be 
shipped,  and  their  quality,  character,  and  condition,  it  is  a  mere 

16.  Merchants  Despatefa  Transp.  Go.  A.  S.  R.  692, 19  L.R.A.(N.S.)  1011. 
V.  Furthmann,  149  111.  66,  36  N.  E.     4  L.H.A.  244  note. 

624,  41  A.  S.  R.  265;  Hill  v.  Syracuse,  30.  Alabama  6.  S.  R.  Go.  v.  Thomas, 
B.  &  N.  Y.  R.  Co.,  73  N.  Y.  351,  29  89  Ala.  294, 7  So.  762, 18  A.  S.  R.  119 ; 
Am.  Rep.  163 ;  Germania  Fire  Ins.  Co.  Yazoo  &  M.  V.  R.  Co.  v.  Bent,  94  Miss. 
V.  Memphis  &  C.  R.  Co.,  72  N.  Y.  90,  681,  47  S.  W.  805,  22  L.R.A.(N.S.) 
28  Am.  Rep.  113 ;  Strohn  v.  Detroit  &  821. 

M.  R.  Co.,  21  Wis.  554,  94  Am.  Dee.  1.  Whitnaek  v.  Chicago,  B.  &  Q.  R. 
564.  Co.,  82  Neb.  464,  118  N.  W.  67,  130 

17.  Merchants  Despatefa  Transp.  Go.  A.  S.  R.  692,  19  L.R.A.(N.S.)  1011. 
♦    V.  Furthmann,  149  ID.  66,  36  N.-  E.     2.  Ullman  u.  Chicago  &  N.  W.  R. 

624,  41  A.  S.  R.  265.  Co.,  112  Wis.  150,  88  N.  W.  41,  88  A. 

18.  Witzler  v.  Collins,  70  Me.  290,  S.  R.  949,  56  L.R.A.  246. 


19.  Whitnaek  v.  Chicago,  B.  &  Q.  R.  Co.,  90  N.  Y,  430,  43  Am.  Rep.  179. 
Co.,  82  Neb.  464,  118  N.  W.  67,  130 


III.  Construction  an^  Opbbation 


35  Am.  Rep.  327. 


3.  Miller  v.  Hannibal  &  St.  J.  R. 
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receipt ;  *  but  in  so  far  as  it  sets  forth  the  terms  on  which  the  trans- 
portation is  to  be  made  it  becomes  a  contract  between  shipper  and 
carrier  and  subject  to  the  laws  governing  them.*  A  bill  of  lading, 
however,  cannot  be  considered  aa  a  contract  in  the  ordinary  sense 
of  the  word.  A  common  carrier  owes  a  duty  to  the  public,  not  im- 
posed on  individuals.  Such  contracts  are  subject  to  regulation  under 
the  law,  and  when  a  lawful  regulation  has  been  imposed,  it  is  not 
within  the  power  of  the  carrier  to  destroy  the  regulation  by  any  print- 
ed form  of  contract  required  to  be  signed  by  shippers.*  A  bill  of 
lading,  properly  issued  and  assented  to,  is  evidence  of  the  facts  which 
it  recites,  and  of  the  terms  and  conditions  set  forth ; '  and  further, 


4.  Wayland  v.  Mosely,  5  Ala.  430,  39  McElveen  t>.  Southern  R.  Co.,  109  Ga. 

Am.  Dee.  335;  St.  Louis  I.  M.  &  S.  R.  249,  34  S.  E.  281,  77  A.  S.  R.  371; 

Co.  V.  Citizens'  Bank,  87  Ark.  26,  112  Merchants'  Despatch  Xransp.  Co.  v. 
S.  W.  154,  128  A.  S.  R.  17;  Central  Furthmann,  149  lU.  66,  36  N.  E.  624, 
R.  &  Banking  Co.  v.  Hasselkus,  91  Ga.  41  A.  S.  R.  265;  Louisville,  E.  &  St.  L. 
382,  17  S.  E.  838,  44  A.  S.  R,  37;  Mc-  R.  Co.  v.  Wilson,  119  Ind.  352,  21  N. 
Elveen  v.  Southern  R.  Co.,  109  Ga.  249,  E.  341,  4  L.R.A.  244  and  note;  Miss- 
34  S.  E.  281,  77  A.  S.  R.  371;  Mer-  ouri,  K.  &  T.  R.  Co.  v.  Simonson,  64 
ehants'  Despatch  Transp.  Co.  v.  Purth-  Kan.  802,  68  Pac.  653,  91  A.  S.  R. 
maon,  149  111.  66,  36  N.  E.  624,  41  A.  248,  57  L.R.A.  765;  Sonia  Cotton  Oil 
S.  R.  265;  LouisvDle,  E.  &  St.  L.  R.  Co.  v.  The  Red  River,  106  La.  42,  30 
Co.  V.  Wilson,  119  Ind.  352,  21  N.  E.  So.  303,  87  A.  S.  R.  293;  O'Brien  r. 
341,  4  L.R.A.  244  and  note;  Missouri,  Gilchrist,  34  Me.  554,  56  Am.  Dec.  676; 
K.  &  T.  R.  Co.  V.  Simonson,  64  Kan.  Witzler  v.  Collins,  70  Me.  290,  35  Am. 
802,  68  Pac.  653,  91  A.  S.  R.  248,  57  Rep.  327;  Merchants'  etc.  T.  Co.  v. 
L.R.A.  765;  Sonia  Cotton  Oil  Co.  v.  Eiehherg,  109  Md.  211,  71  Atl.  993, 
The  Red  River,  106  La.  42,  30  So.  303,  130  A.  S.  R.  524;  Wooster  «.  Tarr,  8 
87  A.  S.  R.  293;  O'Brien  v.  Gilchrist,  Allen  (Mass.)  270,  85  Am.  Dec.  707; 
34  Me.  554,  56  Am.  Dec.  676;  Witzler  McMillan  v.  Michigan  S.  &  N.  I.  R.  Co., 
V.  Collins,  70  Me.  290,  35  Am.  Rep.  16  Mich.  79,  93  Am.  Dec.  208;  Van 
327;  Van  Etten  v.  Newton,  134  N.  Y.  Etten  v,  Newton,  134  N.  Y.  143,  31 
143,  31  N.  E.  334,  30  A.  S.  R.  630  and  N.  E.  334,  30  A.  S.  R.  630  and  note; 
note;  Morganton  Mfg.  Co.  r.  Ohio  R.  Morganton  Mfg.  Co.  v.  Ohio  R.  &  C. 
&  C.  R.  Co.,  121  N.  C.  514,  28  S.  E.  R.  Co.,  121  N.  C.  514,  28  S.  E.  474, 
474,  61  A.  S.  R.  679;  Thomas  v.  At-  61  A.  S.  R.  679;  Thomas  v.  Atlantic 
lantie  Coast  Line  R.  Co.,  85  S.  C.  537,  Coast  Line  R.  Co.,  85  S.  C.  537,  64  S. 
64  S.  E.  220,  67  S.  E.  908,  21  Ann.  Cas.  E.  220,  67  S.  E.  908,  21  Ann.  Cas.  223 
223  and  note,  34  L.R.A.(N.S.)  1177;  and  note,  34  L.R.A.{N.S.)  1177;  Davis 
Davis  V.  Central  Vermont  R.  Co.,  66  v.  Central  Vermont  R.  Co.,  66  Vt.  290, 
Vt.  290,  29  AU.  313,  44  A.  S.  R.  852;  29  Atl.  313,  44  A.  S.  R.  852;  Roy  v. 
Roy  V.  Northern  Pac.  R.  Co.,  42  Wash.  Northern  Pac.  R.  Co.,  42  Wash.  572, 
572,  85  Pac.  53,  7  Ann.  Cas.  728,  6  85  Pac.  53,  7  Ann.  Cas.  728,  6  L.R.A. 
L.R.A.(N.S.)  302.  (N.S.)  302;  Baltimore  etc.  R.  Co.  v. 

38  Am.  Dee.  409  note;  20  A.  S.  R.  Rathbone,  1  W.  Va.  87,  88  Am.  Dec. 
578  note;  105  A.  S.  R.  325  note;  10  665. 

L.R.A.  416  note.  '  38  Am.  Dec.  409  note;  20  A.  S.  R. 

5.  Wayland  v.  Mosely,  5  Ala.  430,  578  note;  105  A.  S.  R.  325  note. 
39  Am.  Dec.  335;  St.  Louis  I.  M.  &  S.      6.  Yazoo  &  M.  V.  R.  Co.  v.  Bent,  94 
R.  Co.  V.  Citizens'  Bank,  87  Ark.  26,  Miss.  681,  47  So.  805,  22  L.R.A.(N.S.) 
112  S.  W.  154,  128  A.  S.  R.  17;  Cent-  821. 

ral  R.  &  Banking  Co.  v.  Hasselkus,  91  7.  St.  Louis,  T.  M.  &  S.  R.  Co.  o. 
Ga.  382, 17  S.  E.  838,  44  A.  S.  R.  37;  Citizens'  Bank,  87  Ark.  26,  112  S.  W. 
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when  properly  executed  and  delivered  to  a  shipper  it  is  evidence 
that  the  carrier  has  received  the  goods  for  shipment,^  but  it  is  not 
necessarily  conclusive  evidence  of  the  facts  recited,'  or  of  the  receipt 
of  goods  by  the  carrier.^** 

17.  Statements  in  Bill  of  Lading  as  to  Value  and  Quantity  of 
Goods. — Where  the  value  of  the  property  shipped  is  specifically  stated 
in  a  bill  of  lading,  it  is  evidence  of  such  value,^*  especially  where  the 
value  is  agreed  on  and  inserted  for  the  purpose  of  limiting  the  car- 
rier's liability.**  A  bill  of  lading,  if  it  acknowledges  the  receipt  of 
certain  specified  articles,  is  evidence  that  those  articles  were  in  fact 
received  by  the  carrier,  but  if  the  description  given  is  qualified  by  a 
statement  "Contents  unknown"  it  is  not  evidence  that  the  package 
contained  the  goods  described,  as  it  is  apparent  in  such  a  case,  tak- 
ing the  whole  instrument  together,  the  bill  imports  only  that  the 
carrier  had  received  certain  packages  described  as  containing,  or  pur- 
porting to  contain,  certain  specified  articles,  the  actual  contents  of 
which  were  unknown  to  the  carrier."  Where  a  bill  of  lading  con- 
tains a  clause  guaranteeing  the  quantity  of  goods  received  to  be  the 
amount  stated  the  bill  is  conclusive  evidence  of  the  quantity  of  goods 
received,**  but  a  recital  of  quantity,  qualified  by  the  phrase  "more 
or  less"  or  a  similar  phrase  denoting  uncertainty  as  to  the  quantity 
of  goods  received,  is  no  evidence  of  the  actual  quantity  delivered  to 
the  carrier.**  Likewise  where  a  bill  of  lading  merely  acknowledges 
the  receipt  of  a  package  and  recites  that  the  package  is  "said  to  con- 
tain" certain  property  a  bill  of  lading  is  not  even  prima  facie  evidence 
of  the  quantity  of  the  property  in  the  package.**  But  where  the 
rights  of  innocent  third  persons  intervene  a  bill  of  lading  may  be- 

154,  128  A.  S.  R.  17;  McElveen  v.  12.  Pacific  Exp.  Co.  v.  Foley,  46 

Southern  R.  Co.,  109  Qa.  249,  34  S.  Kan.  457,  26  Pac.  665,  26  A.  S.  R. 

E.  281,  77  A.  S.  R.  371;  Davis  v.  Cent-  107, 12  L.R.A.  799  and  note. 

■    ral  Vermont  R.  Co.,  66  Vt.  290,  29  18.  Miller  v.  Hannibal  &  St.  J.  R. 

Atl.  313,  44  A.  S.  R.  852;  UUman  v.  Co.,  90  N.  Y.  430,  43  Am.  Rep.  179. 

Chicago  &  N.  W.  R.  Co.,  112  Wis.  150,  14.  Rhodes  v.  Newhall,  126  N.  Y. 

88  N.  W.  41,  88  A.  S.  R.  949,  56  574,  27  N.  E.  947,  22  A.  S.  R.  859. 

L.RJ^.  246.  38  Am.  Dec  413  note;  21  Ann.  Cas. 

8.  Illinois  Cent.  R.  Co.  v.  Smyser,  227  note. 

38  111.  354,  87  Am.  Dec.  301;  Southern  15.  Fitzgerald  v.  Adams  Exp.  Co., 

Exp.  Co.  V.  Craft,  49  Miss.  480,  19  24  Ind.  447,  87  Am.  Dec.  341 ;  Kelley 

Am.  Rep.  4.  v.  Bowker,  11  Gray  (Mass.)  428,  71 

9.  Barrett  u.  Rogers,  7  Mass.  297,  Am.  Dec.  725;  Norris  v.  Milwaukee 
5  Am.  Dec.  45.   See  infra,  par.  28-31.  Dock  Co.,  21  Wis.  130,  91  Am.  Dee. 

10.  4  L.R.A.  244  note.    See  infra,  464;  McLean  v.  Fleming,  L.  R.  2  H.  L. 
par.  29.  Sc.  128,  4  Eng.  Rul.  Cas.  665;  Valieri 

11.  Coupland  v.  Housatonic  R.  Co.,  v.  Boyland,  L.  R.  1  C.  P.  382,  4  Eng. 
61  Conn.  531,  23  Atl.  870,  15  L.R.A.  Rul.  Cas.  675. 

534;  Ullman  v.  Chicago  &  N.  W.  R.      21  Ann.  Cas.  228  note. 
Co.,  112  Wis.  150,  88  N.  W.  41,  88      16.  Fitzgerald  v.  Adams  Exp.  Co., 
A.  S.  R.  949,  56  L.R.A.  246.  24  Ind.  447,  87  Am.  Dec.  341. 
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come  conclusive  evidence  of  the  quantity  of  goods  shipped.*'  Where 
property  delivered  by  a  shipper  to  a  carrier  is  open  for  inspection, 
a  bill  of  lading  acknowledging  that  the  goods  are  received  in  good 
condition  is  prima  facie  evidence  of  a  high  nature  that  as  to  all 
circumstances  that  are  open  to  inspection  and  visible  the  property 
was  received  in  good  order/*  and  in  some  cases  the  circumstances 
may  be  such  as  to  make  an  acknowledgment  conclusive  evidence  as 
to  the  condition  of  the  goods  when  received.**  But  where  goods  re- 
ceived to  be  transported  are  in  boxes  or  packages,  and  cannot  be  in- 
spected, a  bill  of  lading  acknowledging  that  they  are  received  in  good 
condition  is  not  evidence  as  to  the  actual  condition  of  the  goods, 
but  merely  as  to  the  condition  of  the  packages  in  which  they  are  con- 
tained.*" 

18.  Statements  as  to  Ownership. — As  has  been  well  said  by  the 
Federal  Supreme  Court  "in  the  hands  of  a  holder,  it  [a  bill  of  lading] 
is  evidence  of  ownership,  special  or  general,  of  the  property  mentioned 
in  it  and.  of  the  right  to  receive  said  property  at  the  place  of  de* 
livery."  *  If  a  bill  of  lading  shows  that  the  consignment  was  made 
for  the  benefit  of  the  consignor  or  his  order,  it  is  very  strong  proof 
of  his  intention  to  reserve  the  jus  disponendi,^  If,  on  the  other  hand, 
a  bill  of  lading  shows  that  the  shipment  is  made  for  the  benefit  of 
the  consignee,  it  is  almost  decisive  of  the  consignor's  intention  to 
part  with  the  ownership  of  the  property ;  but  where  it  does  not  disclose 
the  person  for  whose  benefit  the  consignment  is  made,  it  is  of  less  . 
weight  on  the  question  of  the  shipper's  intention.*  Therefore  an 
ordinary  bill  of  lading  is  evidence  that  the  ownership  of  the  property 


17.  Thomas  v.  Atlantic  Coast  Line  Rep.  327;  Barrett  v.  Rogers,  7  Mass. 
E.  Co.,  85  S.  C.  537,  64  S.  E.  220,  67  297,  5  Am.  Dec.  45. 

S.  E.  908,  21  Ann.  Cas.  223  and  note,  38  Am.  Dee.  415  note;  4  L.R.A.  244 
34  L.R.A.(N.S.)  1177  and  note;  Nor-  note. 

ris  t>.  Milwaukee  Dock  Co.,  21  Wis.  .  1.  Pollard  v.  Vinton,  105  0.  S.  7, 
130,  91  Am.  Dec.  464.  See  infra,  par.  26  U.  S.  (L.  ed.)  998. 
30.  105  A.  S.  R.  334  note. 

18.  O'Brien  v.  Gilchrist,  34  Me.  554,  2.  Weyand  «.  Atchison,  T.  &  S.  F. 
56  Am.  Dec.  676;  Witzler  v.  Collins,  70  R.  Co.,  75  Iowa  573,  39  N.  W.  899,  9 
Me.  290,  35  Am.  Rep.  327;  Barrett  A.  S.  R.  504,  1  L.R.A.  650;  Kentucky 
V.  Rogers,  7  Mass.  297,  5  Am.  Dec  Refining  Co.  v.  Globe  Refining  Co., 
45.  104  Ky.  559,  47  S.  W.  602,  84  A.  S. 

38  Am.  Dec.  415  note.  R.  468,  42  L.R.A.  353;  Greenwood 

19.  Montgomery  tj.  The  Abby  Pratt,  Grocery  Co.  v.  Canadian  County  Mill 
6  La.  Ann.  410, 54  Am.  Dec.  562;  Witz-  &  Elevator  Co.,  72  S.  C.  450,  52  S.  E. 
ler  V.  CollmB,  70  Me.  290,  35  Am.  Rep.  191, 110  A.  S.  R.  627,  5  Ann.  Cas.  261, 
327.  2  L.RJV.(N.S.)  79  and  note. 

20.  Mears  r.  New  York,  N.  H.  &  H.  3.  Scharff  v.  Meyer,  133  Mo.  428,  34 
B.  Co.,  75  Conn.  171,  52  Atl.  610,  96  S.  W.  858,  54  A.  S.  R.  672;  Emery  v. 
A.  S.  R.  192,  56  L.R.A.  884;  Curell  v.  Irving  Nat.  Bank,  25  Ohio  St.  360, 18 
Johnson,  12  La.  290,  32  Am.  Dec.  117;  Am.  Rep.  299. 

Witzler  v.  Collins,  70  He.  290,  35  Am.     105  A.  S.  B.  343  note. 
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mentioned  therein  is  in  the  consignee  named  in  the  bill/  but  it  is 
only  prima  facie  evidence  of  that  fact.*  Where  e  bill  of  lading  is  not 

delivered  to  the  consignee  it  is  not  evidence  of  ownership  in  him.* 
Nor  is  its  delivery  evidence  of  ownership  when  it  is  given  merely  as 
security  for  the  payment  of  a  draft  attached ; '  nor  is  it  evidence  of 
ownership  in  the  transferee  if  it  contains  auy  conditions  inconsistent 
with  the  passing  of  absolute  title  *  The  question  whether  a  shipper 
intends  to  transfer  title  to  property  mentioned  in  a  bill  of  lading 
is  properly  a  question  of  fact  for  the  jury,  under  proper  instructions 
from  the  court,  and  must  be  submitted  to  them,  unless  it  is  plain 
as  a  matter  of  law,  that  the  evidence  will  justify  a  finding  but  one 
way.*  The  Uniform  Bills  of  Lading  Act  provides  that  where  goods 
are  shipped  by  the  consignor  in  accordance  with  a  contract  or  order 
for  their  purchase,  the  form  in  which  the  bill  is  taken  by  the  con- 
signor shall  indicate  the  transfer  or  retention  of  the  property  or  right 
to  the  possession  of  the  goods  as  follows;  Where  by  the  bill  the  goods 
are  deliverable  to  the  buyer  or  to  his  agent,  or  to  the  order  of  the 
buyer  or  of  his  agent,  the  consignor  thereby  transfers  the  property 
in  the  goods  to  the  buyer.  Where  by  the  bill  the  goods  are  deliver- 
able to  the  seller  or  to  his  agent,  or  to  the  order  of  the  seller  or 
of  his  agent,  the  seller  thereby  reserves  the  property  in  the  goods. 
But  if,  except  for  the  form  of  the  bill,  the  property  would  have  passed 
to  the  buyer  on  shipment  of  the  goods,  the  seller's  property  in  the 
.  goods  shall  be  deemed  to  be  only  for  the  purpose  of  securing  perform- 
ance by  the  buyer  of  his  obligations  under  the  contract  Where  by 
the  bill  goods  are  deliverable  to  the  order  of  the  buyer  or  of  his 
agent,  but  possession  of  the  bill  is  retained  by  the  seller  or  his  agent, 
the  seller  thereby  reserves  a  right  to  the  possession  of  the  goods,  as 
against  the  buyer.  Where  the  seller  draws  on  the  buyer  for  the  price 
and  transmits  the  draft  and  bill  together  to  the  buyer  to  secure  ac- 
ceptance or  payment  of  the  draft  the  buyer  is  bound  to  return  the 
bill  if  he  does  not  honor  the  draft,  and  if  he  wrongfully  retains  tlie 
bill  he  acquires  no  added  right  thereby. 

4.  HeEwen  v.  Jeflfersonville,  M.  &  B.  Wayland's  Adm*r  v.  Mosely,  5 

I.B.  Co.,33Iiid.  368,5Ain.  Rep.  216;  Ala.  430,  39  Am.  Dec.  335;  Everett 

Stone  V.  Swift,  4  Pick.  (Mass.)  389,  Coffin,  6  Wend.  (N.  Y.)  603,  22 

16  Am.  Dec.  349;  Scharff  v.  Meyer,  133  Am.  Dec.  551. 


38  Am.  Dee.  417  note;  105  A.  S.  R.  602,  84  A.  8.  R.  468,  42  L.R.A.  353; 


Mo.  428,  34  S.  W.  858,  54  A.  S.  R. 
672;  Emery  v.  Irving  Nat.  Bank,  25 
Ohio  St.  360, 18  Am.  Rep.  299;  Griffith 
V.  Ingeldew,  6  Sei^.  &  R-  (Pa.)  429, 
9  Am.  Dec.  444j  Qreenwood  Grocery 
Co.  V.  Canadian  County  Mill  &  Eleva- 
tor Co.,  72  S.  C.  450,  52  S.  E.  191, 110 
A.  S.  R.  627,  5  Ann.  Cas.  261,  2 
L.R.A.(N.S.)  79;  Davis  v.  Bradley,  28 
Vt.  118,  65  Am.  Dec.  226. 


6.  Bank  of  Rochester  i-.  Jones,  4 
N.  Y.  497,  55  Am.  Dee.  290. 


8.  McEwen  v.  Jeffersonville,  M.  &  I. 
R.  Co.,  33  Ind.  368,  5  Am.  Rep.  216; 
Hopkins  v.  Cowen,  90  Md.-  152,  44 
Atl.  1062,  47  L.R.A.  124. 


9.  Kentucky  Refining  Co.  v.  Globe 
Refining  Co.,  104  Ky.  559,  47  S.  W. 


7.  See  infra,  par.  36. 


355  note. 
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IV.  Parol  Eviden^ce  to  Vary  or  Contradict 

19.  Statement  of  Rnle. — ^It  is  a  well  settled  rule  of  law  that  all 
negotiations  and  agreements  leading  up  to  the  formation  of  a  writ- 
ten  contract  are  presumed  to  be  embodied  therein,  and  therefore 
such  written  contract  cannot  be  altered  or  contradicted  by  parol  evi- 
dence.*® This  general  rule  is  strictly  applicable  to  bills  of  lading 
in  so  far  as  they  constitute  contracts  betweeu  a  carrier  and  a  ship- 
per.i*  A  bill  of  lading  accepted  and  acted  on,  though  signed  only 
by  the  carrier,  has  the  same  effect,  as  to  being  varied  by  parol,  aa  if 
signed  also  by  the  shipper,  and  must  be  looked  to  as  the  &na\  reposi- 
tory and  sole  evidence  of  the  contract  of  carriage.'*  However,  in 
so  far  as  a  bill  of  lading  is  a  receipt,  parol  evidence  is  ordinarily  ad- 
missible to  vary,  contradict,  or  explain  it  as  between  the  parties 
thereto.  While  as  heretofore  stated  a  bill  of  lading  is  evidence  that 
the  ownership  of  the  property  mentioned  thei'ein  is  in  the  consignee, 
nevertheless  it  is  not  conclusive  as  to  the  ownership  of  the  property 
and  it  is  permissible  to  show  by  parol  evidence  that  it  was  not  the  in- 
tention of  the  parties  to  vest  title  to  the  property  in  the  consignee, 
that  the  consignee's  interest  therein  is  that  of  a  pledgee  or  otherwise." 

20.  Receipt  Clauses  Generally, — So  far  as  a  bill  of  lading  is  a 
receipt,  it  has  the  same  character  as  other  receipts  and  is  subject  to  the 
same  principles  of  law.  There  is  no  more  solemnity  in  its  execution 
nor  any  more  importance  to  be  attached  to  it  than  to  other  instruments 
of  a  like  nat\ire.**  It  may  be  stated  generally  that  the  receipt  clauses 
in  a  bill  of  lading  are  subject  to  explanation,  variation,  or  contra- 
diction by  parol  evidence,  as  the  general  rule  applicable  to  the  ad- 
missibility of  parol  evidence  to  vary  a  written  contract  is  not  ap- 
plicable to  such  clauses.**   The  fact  that  both  a  contract  and  a  re- 


County  Mill  etc.  Co.,  72  S.  C.  450,  52  12.  Central  R.  &  Banking  Co.  v. 
S.  E.  191,  HO  A.  S.  R.  627,  5  Ann.  Hasselkus,  91  Ga.  382,  17  S.  E.  838, 
Cas.  261,  2  L.R.A.(N.S.)  79.  44  A.  S.  R.  37. 

10.  See  Evidence.  13.  SrharfF  v.  Meyer,  133  Mo.  428, 

11.  St.  Louis  I.  M.  &  S.  R.  Co.  v.  34  S.  W.  858,  54  A.  S.  R.  672;  Roy 
Jones,  93  Ark.  537,  125  S.  W.  1025,  v.  Northern  Pac.  R.  Co.,  42  Wash. 
137  A.  S.  R.  99;  Barber  v.  Brace,  3  572,  85  Pac.  53,  7  Ann.  Cas.  728,  6 
Conn.  9,  8  Am.  Dec.  149;  Central  R.  L.R.A.(N.S.)  302;  Hooper  v.  Chicago 
&  Banking  Co.  v.  Hasselkus,  01  Ga.  &  N.  W.  R.  Co.,  27  Wis.  81,  9  Am. 
382,  17  S.  E,  838,  44  A.  S.  R.  37;  Rep.  439. 

Sonia  Cotton  Oil  Co.  r.  The  Red  River,  14.  Louisville,  E.  &  St.  L.  R.  Co. 
106  La.  42,  30  So.  303,  87  A.  S.  R.  v.  Wilson,  119  Ind.  352,  21  N.  E.  341, 
293;  Whitnack  r.  Chicago,  B.  &  Q.  R.  4  L.R.A.  244;  Witzler  v.  Collins,  70 
Co.,  82  Neb.  464,  118  N.  W.  67,  130  Me.  290,  35  Am.  Rep.  327. 
A.  S.  R.  692,  19  L.R.A.(N.S.)  1011;  20  A.  S.  R.  p78  note;  105  A.  S.  R. 
Collender  v.  Dinsmore,  55  N.  Y.  200,  335  note. 

14  Am.  Rep.  224;  Arnold  v.  Jones,  15.  Wavland's  Adm'r  c.  Mosely,  5 
26  Tel.  335,  82  Am.  Dee.  617;  Davis  Ala.  430,  39  Am.  Dec.  335;  McElveen 
r.  Central  Vt.  R.  Co.,  66  Vt.  290,  29  r.  Southern  R.  Co.,  109  Ga.  249,  34 
Atl.  313.  44  A.  S.  R.  852.  S.  E.  281,  77  A.  S.  R.  371;  Missouri 
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ceipt  are  embodied  in  the  same  instrument  forms  no  reason  why  they 
should  be  regarded  as  differing  in  effect  from  similar,  instruments 
executed  in  an  independent  form.  The  clauses  in  a  bill  of  lading 
which  relate  to  the  quantity  and  condition  of,  the  goods  received 
do  not  enter  into  the  contract  between  the  parties  and  are  explainable 
by  parol." 

21.  Particular  Receipt  Clauses. — ^Aa  between  the  shipper  and  the 
carrier,  in  the  absence  of  any  express  stipulation  between  the  parties 

affecting  the  conclusiveness  of  the  bill  of  lading,  evidence  is  admis- 
sible to  show  that  there  is  a  mistake  in  the  statement  in  the  bill 
as  to  the  quantity  of  goods  received,  and  that  the  quantity  specified 
in  the  bill  is  greater  than  the  quantity  actually  received.*'  Especial- 
ly is  this  rule  true  where  a  bill  of  lading  acknowledges  the  receipt 
of  a  certain  quantity  of  goods  which  are  in  sealed  packages  when 
delivered  to  the  carrier,**  or  where  a  bill  of  lading  by  its  terms  indi- 
cates that  there  is  some  uncertainty  as  to  the  quantity.**  While  <ffdi- 
narily  the  acknowledgment  of  the  quantity  of  goods  received  may 
be  explained  by  parol,  nevertheless  a  carrier  and  a  shipper  may  make 
the  quantity  of  goods  received  a  matter  of  express  contract,  thereby 
taking  the  stipulations  out  of  the  rule  as  to  the  admissibility  of  parol 
evidence  to  vary  a  receipt  and  bring  it  within  the  rule  that  parol 
evidence  is  not  admissible  to  vary  a  written  contract.***  Whether 
or  not  a  shipowner  or  cairier  is  estopped  to  deny  the  act  of  a  master 
or  servMit  is  discussed  in  another  part  of  this  article.*  Parol  evi- 
dence is  admissible  to  vary,  control,  or  contradict  a  clause  in  a  bill 
of  lading  stating  that  the  goods  were  received  in  good  condition  by 
a  carrier,  as  such  a  clause  is  prima  facie  evidence  only  as  to  the  con- 
dition of  the  goods  shipped*  The  rule  stated  is  in  no  wise  affected 
by  the  fact  that  in  a  particular  instance  articles  received  by  a  car- 

K.  &  T.  R.  Co.  tj.  Simonson,  64  Kan.  15  Mich.  206,  93  Am.  Dec.  184;  Rhodes 

802,  68  Pac.  653,  91  A.  S.  R.  248,  57  v.  Newhall,  126  N.  Y.  574,  27  N.  E. 

L.R.A.  765;  O'Brien  v.  Gilchrist,  34  947,  22  A.  S.  R.  859;  Thomas  v.  At- 

Me.  554,  56  Am.  Dec.  676  and  note;  lantic  Coast  Line  R.  Co.,  85  S.  0.  537,. 

Strong  V.  Grand  Trunk  R.  Co.,  15  64  S.  E.  220,  67  S.  E.  908,  21  Ann. 

Mich.  206,  93  Am.  Dec.  184;  Van  Cas.  223,  34  L.R.A.(N.S.)  1177;  Va- 

Etten  tj.  Newton,  134  N.  Y.  143,  31  lieri  v.  Boyland,  L.  R.  1  C.  P.  382,  4 

N.  E.  334,  30  A.  S.  R.  630;  Morganton  Eng.  Rul.  Cas.  665. 

Mfg.  Co.  V.  Ohio  R.  &  C.  R.  Co.,  121  38  Am.  Dec.  413  note;  105  A.  S.  R. 

N.  C.  514,  28  S.  E.  474,  61  A.  S.  R.  335  note;  21  Ann.  Cas.  226  note. 

679;  Davis  v.  Cent.  "Vt.  R.  Co.,  66  Vt.  18.  Fitzgerald  v.  Adams  Exp.  Co., 

290,  29  Atl.  313,  44  A.  S.  R.  852.  24  Ind.  447,  87  Am.  Dec.  341. 

38  Am.  Dec.  409  note;  4  L.RA.  S44  19.  21  Ann.  Cas.  228  note, 

note;  21  Ann.  Cas.  225  note.  20.  Rhodes  v.  Newhall,  126  N.  Y. 

16.  21  Ann.  Cas.  225"  note.  574,  27  N.  E.  947,  22  A.  S.  E.  859. 

17.  O'Brien  v.  Gilchrist,  34  Me.  554,  38  Am.  Dec.  413  note;  21  Ann.  Caa. 
56  Am.  Dec.  676;  Kelley  v.  Bowker,  227  note. 

11  Gray  (Mass.)  428,  71  Am.  Dec.      1.  See  infra,  par.  28  et  seg. 

725;  Strong  v.  Grand  Trunk  R.  Co.,     2.  Wayland'a  Adm'r  v.  Mosely,  5 


Digitized  by  Google 


4  B.  C.  L. 


BILLS  OF  LADINa 


rier  and  acknawledged  to  be  is  good  condition  were  open  for  in- 
spection and  not  in  closed  packages.  The  fact  that  the  articles  were 
open  for  inspection  would  only  affect  the  probative  value  of  an  ad- 
mission as  to  their  condition  and  would  not  prohibit  the  introduction 
of  evidence  to  show  their  actual  condition  at  the  time  of  receipt.* 
And  further,  the  fact  that  a  clause  in  a  bill  acknowledging  the  re- 
ceipt of  goods  in  good  condition  is  subsequently  modified  by  a  clause 
asserting  that  the  condition  is  unknown  does  not  alter  the  rule  as  to 
the  admissibility  of  parol  evidence  but  is  merely  a  circumstance  to  be 
considered  by  the  jury,*  but  parol  evidence  is  not  admissible  to  show 
that  goods  not  specified  in  a  hill  of  lading  and  not  delivered  to  a 
carrier  were  intended  to  be  a  part  of  a  shipment*  The  consideration 
clause  in  contracts,  deeds,  and  other  instruments,  ordinarily  has  only 
the  force  and  effect  of  a  receipt,  and  is  open  to  explanation  and  con- 
tradiction  by  parol  evidence.  This  rule  is  applicable  to  bills  of 
lading,  and  therefore  it  is  permissible  to  show  that  the  rate  mentioned 
in  a  bill  of  lading  was  not  a  special  or  reduced  rate  granted  where 
a  carrier's  liability  is  limited  but  a  regular  rate  demanded  where  a 
carrier's  liability  is  not  limited.* 

22.  Contractual  Stipulations  Generally. — ^The  rule  denying  the 
admissibility  of  parol  evidence  to  vary  written  contracts  is  applicable 
to  the  contractual  stipulation  in  a  bill  of  lading;  for  in  the  trans- 
portation of  freight  a  bill  of  lading  embodies  the  contract  between 
a  shipper  and  a  carrier,  and  when  delivered  by  a  carrier  and  re- 
ceived by  a  shipper,  its  terms,  stipulations,  and  conditions  are  as 
binding  on  the  parties  thereto  as  are  the  terms,  stipulations,  and 
conditions  of  any  other  written  contract.  A  bill  of  lading  is,  there- 
fore, to  be  taken  as  the  sole  evidence  of  the  final  agreement  of  the 
parties,  by  which  their  duties  and  liabilities  must  be  regulated  and 
in  which  all  prior  and  contemporaneous  agreements  are  merged,  and 
parol  evidence  is  inadmissible  to  vary  its  terms  or  legal  import.'  The 

Ala.  430,  39  Am.  Dee.  335;  Meats  v.  Co.,  02  Mo.  343,  4  S.  W.  689,  1  A. 

New  York,  N.  H.  &  H.  R.  Co.,  75  S.  R.  721. 

Conn.  171,  52  Atl.  610,  96  A.  S.  R.  7.  Wayland's  Adm'r  v.  Mosely,  5 
192,  56  L.R.A.  884;  O'Brien  v.  Oil-  Ala.  430,  39  Am.  Dee.  335;  Cox  v. 
Christ,  34  Me.  554,  56  Am.  Dec.  676;  Peterson,  30  Ala.  608.  68  Am.  Dee. 
Witzler  v.  Collins,  70  Me.  290,  35  Am.  145;  TallasBee  Falls  Mfg.  Go.  «.  West- 
Rep.  327.  em  R.  Co.,  117  Ala.  520,  23  So.  139, 
38  Am.  Dee.  415  note;  105  A.  S.  R.  67  A.  S.  R.  179  and  note;  Louisville^ 
335  note.  E.  ft  St.  L.  R.  Co.  v.  Wilson,  119  Ind. 

3.  Witzler  v.  CoUins,  70  Me.  290,  35  352,  21  N.  E.  341,  4  L.R.A.  244  and 
Am.  Rep.  327.  note;  Mulligan  v.  Illinois  Cent.  R.  Co., 

4.  Witzler  v.  Collins,  70  Me.  290,  35  36  Iowa  181, 14  Am.  Rep.  514;  Missoa- 
Am.  Rep.  327.  ri  K.  ft  T.  R.  Co.  v.  Simonson,  64  Kan. 

6.  Witzler  v.  ColHns,  70  Me.  290,  802,  68  Pae.  653,  91  A.  S.  R.  248,  57 

35  Am.  Rep.  327.  UR.A.  765;  Roberts  v.  Riley,  15  La. 

.  6.  MeFadden  v.  Missouri  Pae.  R.  Ann.  103,  77  Am.  Dec  183;  O'Brien 
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fact  that  a  shipper  did  not  read  a  bill  of  lading  will  not^  in  the  absence 

of  fraud,  change  the  operation  of  the  rule  stated.*  However,  before 
the  rule  stated  can  be  applied,  it  must  appear  that  a  bill  of  lading 
was  intended  by  the  parties  to  represent  the  contract  between  them, 
that  all  prior  negotiations  leading  up  to  the  issuance  of  a  bill  of 
lading  were  made  in  contemplation  of  the  execution  of  that  instru- 
ment; and  if  it  should  appear  that  a  bill  of  lading  was  not  intended 
by  the  parties  to  be  the  contract  of  carriage  parol  evidence  is  admis* 
sible  to  establish  the  real  contract.*  Thus  where  it  appears  that  a 
receipt  given  for  goods  was  not  intended  as  a  bill  of  lading,  but  on 
the  contrary  a  regular  bill  of  lading  was  to  be  issued  later,  parol  evi- 
dence is  admissible  to  show  the  actual  terms  of  the  contract  of  car- 
riage.*® The  rule  stated  does  not  prevent  a  shipper  from  bringing 
an  action  to  recover  damages  for  the  breach  of  an  antecedent  parol 
agreement  as  to  transportation  which  is  entirely  independent  and 
distinct  from  a  bill  of  lading  and  therefore  not  superseded  thereby.*' 
A  bill  of  lading  to  have  binding  force  must  have  been  delivered  to 
and  accepted  by  a  shipper,  because  until  a  shipper  assents  to  a  bill 
there  is  no  meeting  of  minds  which  is  necessary  to  a  binding  con- 
tract; therefore,  where  it  appears  that  a  bill  of  lading  was  never  de- 
livered, parol  evidence  is  admissible  to  show  the  terms  of  the  con- 
tract of  carriage."  Where  goods  are  shipped  under  a  verbal  agree- 
ment before  any  written  contract  or  bill  of  lading  has  been  tendered 
to  the  shipper,  the  subsequent  acceptance  of  a  bill  of  lading  without 
assenting  to  its  conditions  will  not  conclude  the  shipper.  Therefore 
where  a  verbal  agreement  has  been  acted  on,  and  under  it  a  shipper 
has  parted  with  all  control  over  his  goods,  the  rule  that  prior  negotia- 
tions are  merged  in  a  subsequently  written  contract  does  not  apply 
and  parol  e^'idence  is  admissible  to  show  the  real  contract.*'  The  rule 

V.  Gilchrist,  34  Me.  554,  56  Am.  Dec.  son  v.  Phillips  &  Colby  Construction 

676;  Witzler  v.  Collins,  70  Me.  290,  Co.,  44  Wis.  405,  28  Am.  Kep.  599. 

35  Am.  Rep.  327;  AVhitimck  v.  Chicago  38  Am.  Dec.  409  note. 

B.  &  Q.  R.  Co.^  82  Neb.  464,  118  N.  8.  St.  Louis,  K.  C.  &  N.  R.  Co.  v. 

W.  67,  130  A.  S.  R.  692,  19  L.R.A.  Qeary,  77  Mo.  634,  46  Am.  Rep.  13. 

(N.S.)  1011;  Germania  Fire  Ins.  Co.  9.  Mobile  &  M.  R.  Co.  v.  Jurey,  111 

V.  Memphis  &  C.  R.  Co.,  72  N.  Y.  90,  U.  S.  584,  4  S.  Ct.  566,  2&  U.  S.  (L. 

28  Am.  Rep.  113;  Hill  v.  Syracuse,  B.  ed.)  527. 

&  N.  Y.  R.  Co.,  73  N.  Y.  351,  29  Am.  10.  Merchants'    Despatch  Transp. 

Rep.  163;  Van  Etten  v.  Newton,  134  Co.,  v.  Furthroann,  149  111.  66,  36  N. 

N.  Y.  143,  31  N.  E.  334,  30  A.  S.  R.  E.  624,  41  A.  S.  R.  265. 

630;  Loomis  i;.  New  York  Cent.  &  H.  11.  St.  Louis  S.  W.  R.  Co.  r.  Elgin 

R.  R.  Co.,  203  N.  Y.  359,  96  N.  E.  748,  Condensed  MUk  Co.,  175  111.  557,  51  N. 

Ann.  Cas.  1913A  928;  Morganton  Mfg.  E.  911,  67  A.  S.  R.  238. 

Co.  V.  Ohio  R.  &  C.  R.  Co.,  121  N.  C.  12.  Mobile  &  M.  R.  Co.  v.  Jurey,  111 

514,  28  S.  E.  474,  61  A.  S.  R.  679  and  U.  S.  584,  4  S.  Ct  566,  28  U.  S.  (L. 

note;  Davis  w.  Central  Vermont  R.  Co.,  ed.)  527. 

66  Vt.  200,  29  Atl.  313,  44  A.  S.  R.  13.  Merchants  Despatch  Transp.  Co. 

852;  Strohn  v.  Detroit  &  M.  R.  Co.,  v.  Furthmann,  149  111.  66,  36  N.  E. 

21  Wis.  654,  94  Am.  Dec.  664;  Morri-  624,  41  A.  S.  R.  265;  Germania  Fire 
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has  no  application  to  the  introduction  of  parol  evidence  to  establish 
a  contract  entered  into  after  the  execution  of  a  bill  of  lading.** 

23.  Express  Contractttal  Stipulations. — The  rule  stated  as  to  th« 
inadmissibility  of  parol  evidence  to  vary  the  contractual  terms  of  a 
bill  of  lading  applies  with  the  greatest  force  where  it  is  applied  to 
express  stipulations  in  a  bill.  Accordingly  parol  evidence  is  not 
admissible  to  show  that  before  a  bill  of  lading  was  issued  the  par- 
ties agreed  on  a  different  route  from  that  specified  in  the  bill,**  or 
that  the  shipper  is  a  person  other  than  the  one  specified  as  such  in 
the  bill  of  lading,**  or  to  vary  the  amount  of  the  consideration  re- 
cited,*' or  to  change  or  qualify  the  designated  place  of  delivery  of 
the  goods,*'  or  to  show  a  greater  value  of  the  goods  than  that  speci- 
fied for  the  purpose  of  limiting  the  carrier's  liability,**  or  that  the 
carrier  agreed  to  forward  goods  on  the  day  a  bill  of  lading  was  signed, 
where  the  bill  stipulates  merely  for  transportation  "without  unneces- 
sary delay."  ^*  Likewise  where  a  bill  of  lading  limits  a  carrier's  lia- 
bility to  loss  caused  by  his  negligence  only  it  is  not  permissible  to 
introduce  evidence  to  show  that  there  was  no  agreement  so  to  limit 
the  liability,  and  the  fact  that  a  shipper  did  not  acquaint  himself 
with  the  terms  of  a  bill  of  lading  does  not  in  anywise  alter  the 
application  of  the  rule.*  The  same  rule  is  applicable  where  a  car- 
rier stipulates  against  any  liability  on  account  of  delay  in  transporta- 
tion,* or  where  it  stipulates  against  liability  for  damage  caused  on  a 
connecting  line.* 

24.  Implied  Obligations  in  Bill  of  Lading. — Not  only  is  parol  evi- 
dence inadmissible  to  change  or  vary  in  any  particular  the  express 
terms  of  a  bill  of  lading,  but  in  these  instruments,  as  in  all  other 
written  contracts,  there  may  be  implied  obligations  as  to  which  the 
contract  may  be  entirely  silent,  but  which  result  by  necessary  implica- 

Ins.  Co.  V.  Memphis  &  C.  R.  Co.,  72  W.  67,  130  A.  S.  E.  692,  19  LJI.A. 

N.  Y.  90,  28  Am.  Rep.  113  (referring  (N.S.)  1011. 

to  the  rule  stated  iu  the  text) ;  Strohn  19.  Pacific  Exp.  Co.  v.  Foley,  46 

1).  Detroit  &  M.  R.  Co.,  21  Wis.  554,  Kan.  457,  26  Pac.  665,  26  A.  S.  E. 

94  Am.  Dec.  564.  107,  12  L.R.A.  799. 

14.  Barber  v.  Brace,  3  Conn.  9,  8  20.  38  Am.  Dec.  416  note. 

Am.  Dec,  149;  Atwell  v.  Miller,  11  Md.  1.  St.  Louis,  K.  C.  &  N.  B.  Co.  v. 

348,  69  Am.  Dec.  206.  Cleary,  77  Mo.  634,  46  Am.  Rep.  13; 

15.  McElveen  v.  Southern  R.  Co.,  Qermania  Fire  Ins.  Co.  v.  Memphis  & 
109  Ga.  249,  34  S.  E.  281,  77  A.  S.  R.  C.  R.  Co.,  72  N.  Y.  90,  28  Am.  Kep. 
371.  113;  Davis  v.  Central  Vermont  R.  Co., 

16.  Van  Etten  v.  Newton,  134  N.  Y.  66  Vt.  290,  29  Atl.  313,  44  A.  S.  R. 
143,  31  N.  E.  334,  30  A.  S.  R.  630.  852;  Morrison  v.  Phillips  &  Colby  Con- 

17.  Louisville,  E.  &  St.  L.  R.  Co.  «.  struction  Co.,  44  Wis.  405,  28  Am. 
WUson,  119  Ind.  352,  21  N.  E.  341,  4  Rep.  599. 

L.R.A.  244.  2.  HUI  v.  Syracuse,  B.  &  N.  Y.  R. 

18.  Cox  V.  Peterson,  30  Ala.  608,  68  Co.,  73  N.  Y.  351,  29  Am.  Rep.  1C3. 
Am.  Dec.  145;  Whitnack  v.  Chicago,  3.  Mulligan  v.  Illinois  Cent.  R.  Co., 
B.  &  Q.  E.  Co.,  82  Neb.  464,  118  N.  36  Iowa  181,  14  Am.  Sep.  514. 
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tioD  or  construction  from  the  very  nature  of  the  contract  itself;  and 
such  implied  obligations  can  no  more  be  varied  by  verbal  evidence 
than  the  express  written  stipulations  of  the  parties.*  Without  regard 
to  the  rights  of  the  shipper  and  carrier,  as  they  may  be  under  special 
contracts,  the  agreement  which  the  law  imports  into  every  bill  of 
lading  which  does  not  stipulate  the  price  to  be  paid  for  the  service 
is  that  the  compensation  shall  be  reasonable^  and  such  as  is  custom- 
arily charged  others  for  like  ser\'ice,  under  like  conditions.  A  bill 
as  thus  construed  constitutes  a  complete  contract,  and  therefore  parol 
evidence  is  not  admissible  to  show  that  a  particular  rate  of  trans- 
portation was  agreed  on  when  the  bill  of  lading  is  silent  respecting 
it.*  But  where  a  parol  stipulation  as  to  the  payment  of  freight  has 
been  performed  such  fact  may  be  proved  notwithstanding  an  implied 
agreement  contrary  thereto.*  An  implied  obligation  arising  from 
a  clean  bill  of  lading  is  that  the  goods  will  be  stowed  below  deck,  and 
parol  evidence  will  not  be  admitted  to  show  a  prior  agreement  to  stow 
the  goods  above  deck  as  the  implied  obligation  is  as  much  a  part  of 
a  bill  as  an  express  stipulation.'  In  some  jurisdictions  it  is  held 
that  if  a  bill  of  lading  is  silent  in  respect  to  the  line  by  which  a  con- 
signment of  goods  is  to  be  forwarded,  its  effect  is  the  same  as  if  a 
provision  were  inserted  therein  that  the  carrier  should  have  the  right 
to  select  at  its  discretion  any  customary  or  usual  route  which  might 
be  regarded  as  safe  and  responsible,  and  parol  evidence  is  inadmissible 
to  prove  that  there  was  an  agreement  to  forward  the  consignment  by 
a  particular  route.*  Likewise  it  has  been  held  that  where  the  con- 
signor has  accepted  a  bill  of  lading  stipulating  that  goods  consigned 
to  any  point  beyond  the  initial  carrier's  terminus  may  be  sent  for- 
ward by  a  carrier  willing  to  receive  the  same,  he  cannot  prove  that 
he  gave  oral  directions  that  the  goods  should  be  shipped  "by  rail,"* 
And  if  the  bill  of  lading  specifies  that  the  initial  carrier  may  forward 
the  goods  from  its  terminus  either  by  water  or  rail,  parol  evidence  is 
not  admissible  to  show  that  representations  were  made  that  the  goods 
would  be  delivered  to  a  connecting  railroad.^*  Where  no  time  of 
performance  is  expressed  in  a  bill  of  lading  the  instrument  is  not 
on  that  account  to  be  regarded  as  incomplete,  so  as  to  admit  proof  of 

4.  Central  R.  &  Banking  Co.  v.  WUson,  119  Ind.  352,  21  N.  E.  341^  4 

Hasselkus,  91  Ga.  382,  17  S.  E.  838,  L.R.A.  244;  Loomis  v.  New  York  Cent 

44  A.  S.  R.  37.  &  H.  R.  R.  Co.,  203  N,  Y.  359,  96  N. 

6.  Louisville,  E.  &  St.  L.  R.  Co.  v.  E.  748,  Ann.  Cas.  1913A  928. 

Wilson,  119  Ind.  352,  21  N.  E.  341,  4  38  Am.  Dec.  416  note;  Ann.  Cas. 


6.  O'Donnell  v.  Sweeney,  5  Ala.  467,     9.  Ann.  Cas.  1913A  928  note. 

I  Am.  Dec.  335.  10.  McElveen  v.  Southern  R.  Co^ 

7.  Barber  v.  Brace,  3  Conn.  9, 8  Am.  109  Ga.  249,  34  S.  £.  281,  77  A.  S.  B. 


L.R.A.  244. 


1913A  928  note. 


Dec.  149. 

38  Am.  Dec.  416  note. 
8.  Louisville,  E.  &  St.  L.  R.  Co.  «. 


371. 


Ajan.  Cas.  1913A  928  note. 
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a  distinct  and  separate  agreement  as  to  time.  In  such  case  the  parties 
are  presumed  to  have  intended  that  the  carrier's  obligation  as  to  the 
time  of  performance  shall  not  extend  beyond  that  imposed  on  it  by 
law  in  all  undertakings  for  the  transportation  and  delivery  of  goods, 
which  requires  no  more  than  that  the  same  be  done  without  unrea- 
sonable delay.  This  implied  agreement  is  as  much  a  part  of  a  bill  of 
lading  silent  as  to  the  time  of  performance,  as  if  expressed  in  it  in 
so  many  vrords;  and  the  rule  which  forbids  the  introduction  of  parol 
proof  to  vary  the  terms  of  a  written  instrument  excludes  evidence 
of  a  prior  or  contemporaneous  parol  agreement  that  the  goods  shall 
be  delivered  within  a  definite  and  specific  time.*^ 

25.  Parol  Evidence  to  Show  Fraud. — ^The  parol  evidence  rule  is 
applicable  only  where  a  contract  is  admitted  to  have  been  made. 
Hence,  it  is  always  permissible  to  show  that,  by  reason  of  fraud  or 
mistake,  no  contract  was  in  fact  entered  into.  The  object  of  parol 
evidence  in  such  a  case  is  not  to  change  the  terms  of  an  agreement 
which  is  admitted  to  have  a  valid  existence,  but  rather  to  show  that 
by  reason  of  the  circumstances  under  which  it  was  obtained,  it  is  in 
legal  effect  no  agreement  at  all.^*  Thus  it  has  been  held  to  be  in  the 
nature  of  a  direct  fraud  or  cheat  for  a  carrier  or  its  agents  after  hav- 
ing entered  into  a  verbal  agreement  as  to  the  terms  of  a  shipment 
to  insert  in  the  bill  of  lading  terms  of  an  entirely  different  character, 
without  directing  the  shipper's  attention  thereto;  and  it  is  no  answer 
for  a  carrier  in  such  a  case,  to  say  that  the  other  party  should  have 
been  more  diligent  and  watchful,  and  should  have  detected  the  fraud. 
So  long  as  he  is  ignorant  of  the  new  conditions,  and  does  not  assent 
to  them,  the  contract  in  writing  is  not  consummated,  and  parol  evi- 
dence may  be  received."  But  in  those  jurisdictions  wherein  a  carrier 
is  estopped  to  deny  the  receipt  of  goods  that  are  acknowledged  by  a 
bill  of  lading  as  having  been  received,  a  carrier  will  not  be  permitted 
to  show  that  a  bill  of  lading  was  fraudulently  issued  by  its  agent. 

26.  Ambiguities  Explained  by  Parol  Evidence. — A  contract  for  the 
transportation  of  goods  may  be  either  oral  or  written,  and  its  terms 
may  be  either  express  or  implied,  but  in  any  case  it  is  necessary  be- 
fore it  can  be  enforced  that  the  precise  contract  be  ratablished.  There- 
fore where  a  contract  for  transportation  contains  ambiguous  terms, 
parol  evidence  is  admissible  to  explain  the  ambiguity.  Parol  evidence 
thus  admitted  is  not  for  the  purpose  of  varying  the  contract  but  to 

11.  Central  E.  &  Banking  Co.  v.  Red  River,  106  La.  42,  30  So.  303,  87 
Hasselkus,  91  Ga.  382, 17  S.  E.  838, 44  A.  S.  R.  293 ;  Chouteaux  v.  Leeeh,  18 
A.  S.  R.  37.  Pa.  St.  224,  57  Am.  Dec.  602. 

12.  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  13.  Strohn  v.  Detroit  &  M.  R.  Co., 
Citizens'  Bank,  87  Ark.  26,  112  S.  W.  21  Wis.  554,  94  Am.  Dec.  564. 

154, 128  A.  S.  R.  17;  Black  v.  Wabash,  14.  Baltimore  &  O.  R.  Co.  v.  WU- 
St.  L.  &  P.  B.  Co.,  Ill  111.  351,  53  Am.  kens,  44  Md.  11,  22  Am.  Rep.  26.  See 
Rep.  628;  Sonia  Cotton  Oil  Co.  v.  The  infra,  par.  28-31. 
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ascertain  with  certainty  the  intention  of  the  parties.'*  The  general 
rule  is  that,  when  the  words  of  any  written  instrument  are  free  from 
ambiguity  in  themselves,  and  when  external  circumstances  do  not 
create  any  doubt  or  difficulty,  as  to  the  proper  application  of  those 
words  to  claimants  under  the  instrument,  or  the  subject-matter  to 
which  the  instrument  relates,  such  instrument  is  always  to  be  construed 
according  to  the  strict,  plain,  common  meaning  of  the  words  them- 
selves; and  that  in  such  case  evidence  dehors  the  instrument,  for 
the  purpose  of  explaining  it  according  to  the  surmised  or  alleged  in- 
tention of  the  parties  to  the  instrument,  is  utterly  inadmissible.  But 
words,  or  forms  of  expression  which  are  not  of  universal  use,  may  be 
explained  by  parol  evidence,  and  the  same  is  true  of  words  or  phrases 
having  two  meanings,  one  common  and  universal,  and  the  other 
peculiar,  technical  or  local.  In  such  case  parol  evidence  may  be 
given  of  facts  tending  to  show  in  which  sense  the  words  were  used. 
Where  characters,  marks  or  technical  terms  are  used  in  a  particular 
business,  unintelligible  to  persons  unacquunted  with  such  business, 
and  occur  in  a  written  instrument,  their  meaning  may  be  explained 
by  parol  evidence,  if  the  explanation  is  consistent  with  the  terms  of 
the  contract.*' 

27.  Customs  or  Usages  Established  by  Parol  Evidence. — A  com- 
mercial usage  having  existed  a  sufficient  length  of  time  to  have  be- 
come generally  known,  and  to  warrant  a  presumption  that  contracts 
are  made  in  reference  to  it,  is  evidence  of  the  intention  of  the  parties, 
and  illustrative  of  their  agreement  and  may  be  proven  for  the  purpose 
of  explaining  a  bill  of  lading.'*  The  true  and  appropriate  office  of  a 
usage  or  custom  is,  to  interpret  the  otherwise  indeterminate  intentions 
of  parties,  and  to  ascertain  the  nature  and  extent  of  their  contracts, 
arising  not  from  express  stipulations,  but  from  mere  implications  and 
presumptions,  and  acts  of  a  doubtful  or  equivocal  character.'^  But 
it  seems  to  be  clearly  settled  that  a  general  usage,  the  effect  of  which 
is  to  control  rules  of  law,  is  inadmissible,  and  therefore  the  proof  of 
a  usage  or  custom  cannot  be  admitted  for  the  purpose  of  limiting 
a  carrier's  liability.**   However,  the  rule  just  stated  has  not  been  ac- 

15.  Savannah,  F.  &  "W.  R.  Co.  c.  Col-  899,  9  A.  S.  R.  504,  1  L.R.A.  650; 
lins,  77  Ga.  376, 3  S.  E.  416, 4  A.  S.  R.  Strong  -v.  Grand  Trunk  R.  Co.,  15 
87.  Mich.  206,  93  Am.  Dec.  184;  Hooper 

16.  Collender  e.  Dinsmore,  55  N.  Y.  v.  Chicago  &  N.  \V.  R.  Co.,  27  Wis. 
200,  14  Am.  Rep.  224.    And  see  Evi-  81,  9  Am.  Rep.  439.    And  see  Usages 


17.  Steele  v.  McTyer's  Adra'r,  31  18.  Boon  v.  The  Belfast,  40  Ala.  184, 
Ala,  667,  70  Am.  Dec.  516;  Montgora-  88  Am.  Dec.  761;  Montgomery  &  E. 
ery  &  E.  R.  Co.  v.  Kolb,  73  Ala.  396,  R.  Co.  v.  Kolb,  73  Ala.  396,  49  Am. 
49  Am.  Rep.  54;  Barber  v.  Brace,  3  Rep.  54. 

Conn.  9,  8  Am.  Dee.  149;  Boscowitz      19.  Boon  u.  The  Belfast,  40  Ala.  184, 
r,  Adams  Exp.  Co.,  93  111.  523,  34  Am.  88  Am.  Dec.  761. 
Rep.  191 ;  Weyand  v.  Atchison,  T.  &     105  A.  S.  B.  361  note. 
S.  F.  R.  Co.,  75  Iowa  573,  39  N.  W. 
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cepted  in  all  jurisdictions  and  it  has  sometimes  been  ruled  that  a  cus- 
tom to  exempt  a  carrier  from  a  certain  liability,  ordinarily  imposed 
by  law,  may  be  shown."  It  can  never  be  proper  to  resort  to  any 
usage  or  custom  to  control  or  vary  the  positive  stipulations  in  a  bill 
of  lading,  and  a  fortiori  not  in  order  to  contradict  them.  An  express 
contract  of  the  parties  is  always  admissible  to  supersede  or  vary  or 
control  a  custom  or  usage ;  for  the  latter  may  always  be  waived  at  the 
will  of  the  parties.  But  a  written  and  express  contract  cannot  be  con- 
trolled or  varied  or  contradicted  by  a  usage  or  custom ;  for  that  would 
not  only  be  to  admit  parol  evidence  to  control,  vary,  or  contradict 
written  contracts,  but  it  would  be  to  allow  mere  presumptions  and  im- 
plications, properly  arising  in  the  absence  of  any  positive  expressions 
of  intention,  to  control,  vary,  or  contradict  the  most  formal  and  de- 
liberate written  declarations  of  the  parties.*  But  a  usage  may  be 
established  for  the  purpose  of  showing  that  the  parties  did  not  intend 
to  be  bound  by  an  obligation  that  would  ordinarily  be  implied  ex- 
cept for  the  usage  to  the  contrary.* 

V.  Estoppel  of  Carhier  to  Deny  Recitals 

28.  In  GeneraL — ^It  is  uniformly  conceded  that  as  between  the  par- 
ties to  a  bill  of  lading,  that  is  carrier  and  shipper,  the  doctrine  of 
estoppel  has  no  application,  and  that  a  bill  of  lading  in  so  far  as 
the  receipt  clauses  are  concerned  does  not  estop  either  party  from  in- 
troducing evidence  in  explanation  thereof.*  However  where  third  per- 
sons have  parted  with  value  on  the  faith  of  a  bill  of  lading  the  carrier 
may  be  estopped  to  deny  the  statements  contained  therein,*  as  for  in- 
stance that  the  freight  has  been  paid.* 

29.  Acknowledgment  of  Receipt  of  Goods  Not  Delivered. — In  Eng- 
land it  is  a  well  settled  rule  that  a  bill  of  lading  issued  by  a  carrier's  • 
agent  acknowledging  the  receipt  of  goods  is  not  binding  on  the  carrier 

in  favor  of  either  the  shipper  or  third  person  to  whom  the  bill  of  lading 
jnay  have  been  transferred,  and  no  change  in  this  respect  has  been 
made  by  the  Bills  of  Lading  Act  (18  &  19  Vict.  c.  3)      In  the  United 

20.  Steele  v.  McTyert  Adm'r,  31      4.  Rowley    v.    Bigelow,   12  Pid:. 
Ala.  667,  70  Am.  Dec.  516.  (Mass.)  307,  23  Am.  Dec.  607, 

1.  Cox  V.  Peterson,  30  Ala.  608,  68      105  A.  S.  R.  335  note. 

Am.  Dec.  145;  Boon  v.  The  Belfast,  The  rule  stated  in  the  text  is  an  ap- 

40  Ala.  184,  88  Am.  Dee.  761;  Weyand  plication  ot  the  doctrine  that  a  bill  of 

V.  Atchison  T.  &  S.  F.  R.  Co.,  75  lading  is  quasi  negotiable.    See  infra 

Iowa  573,  39  N.  W.  899,  9  A.  S.  R.  par.  32  et  seq. 

504,  1  L.R.A.  650;  Midland  Nat.  Bank  5.  Portland  Bank  v.  Stubbs,  6  Mass. 

V.  Missouri  Pac.  R.  Co.,  132  Mo.  492,  422,  4  Am.  Dec.  151. 

33  S.  W.  521,  53  A.  S.  R.  505.  105  A.  S.  R.  353  note. 

2.  Sproat  v.  Donnell,  26  Me.  185,  45  6.  Henderson  r.  Louisville  &  N.  R. 
Am.  Dee.  103.  Co.,  116  La.  1047,  41  So.  252,  114  A. 

3.  The  J.  W.  Brown,  1  Biss.  76,  14  S.  R.  582  (stating  the  English  rule) ; 
Fed.  Cas.  No.  7^90.  Baltimore  &  0.  R.  Co.  v.  Wilkens.  44 
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States,  the  English  rule  haa  been  uniformly  followed  in  the  federal 
courts,'  and  very  generally  also  by  the  state  courts.*  The  reasoning  by 
which  this  doctrine  is  usually  supported  is,  that  a  bill  of  lading  is  not 
negotiable  in  the  sense  in  which  a  bill  of  exchange  or  promissory  note 
is  negotiable,  where  the  purchaser  need  not  look  beyond  the  instru- 
ment itself ;  that  so  far  as  it  is  a  receipt  for  the  goods  it  is  susceptible  of 
explanation  or  contradiction,  the  same  as  any  other  receipt;  that  the 
whole  question  is  one  of  the  law  of  agency ;  that  it  is  not  within  the 
scope  of  the  authority  of  the  shipping  agent  of  a  carrier  to  issue  bills 
of  lading  where  no  property  is  in  fact  received  for  transportation;  and 
tiiat  he  has  no  authority,  either  real  or  apparent,  to  issue  bills  of 
lading  except  for  goods  actually  received.*  In  some  states,  however, 
it  is  held  that  a  bill  of  lading  issued  by  a  duly  authorized  agent  is 
binding  on  the  carrier,  though  the  agent  exceeded  his  authority  by 
issuing  a  bill  of  lading  for  goods  not  delivered.^"  The  reasoning  of 
these  cases  is,  in  substance,  that  the  question  docs  not  at  all  depend  on 
the  negotiability  of  bills  of  lading,  but  on  the  principle  of  estoppel 
in  pais;  that  where  a  principal  has  clothed  an  agent  with  power  to  do 
an  act  in  case  of  the  existence  of  some  extrinsic  fact,  necessarily  and 
pecuHarly  within  the  knowledge  of  the  agent,  and  of  the  existence 
of  which  the  act  of  executing  the  power  is  itself  a  representation,  the 
principal  is  estopped  from  denying  the  existence  of  the  fact,  to  the 
prejudice  of  a  third  person  who  has  dealt  with  the  agent  or  acted  on 
his  representation  in  good  faith,  in  the  ordinary  course  of  business.^^ 

Md.  11,  22  Am.  Rep.  26  (stating  the  9  L.RJI.  263;  Blaok  t>.  Wilmingtou  & 

English  rule).  W.  R.  Co.,  93  N.  C.  42,  53  Am.  Rep. 

7  Ann.  Cas.  732  note.  450  and  note;  Thomas  v.  Atlantic 

7.  Henderson  i;.  Louisville  &  N.  R.  Coast  line  R.  Co.,  85  S.  C.  537,  64 

Co.,  116  La.  1047,  41  So.  252,  114  A.  S.  E.  220,  67  S.  E.  908,  21  Ann.  Cas. 

•    S.  R.  582  (stating  the  federal  rule).  223,  34  LJt.A.(N.S.)  1177  (stating 


8.  Jasper  Trust  Co.  v.  Kansas  City  the  case  on  another  point) ;  Boy  v. 
M.  &  B.  R.  Co.,  99  AU.  416,  14  So.  Northern  Pae.  R.  Co.,  42  Wash.  572, 
546,  42  A.  S.  R.  75  (stating  the  nde  85  Pac.  53,  7  Ann.  Cas.  728,  6  L.R.A. 
in  the  text  as  existing  in  that  jurisdie-  (N.S.)  302. 

tion  prior  to  the  adoption  of  a  statute     38  Am.  Dee.  410  note;  105  A.  S. 
making  the  carrier  liable  to  any  per-  R.  347,  356  note;  9  L.R.A.  264  note; 
son  injured  b^  a  bill  of  lading  issued  27  L.R.A.  172  note;  6  L.R.A.(N.S.) 
withoid; receiving  the  goods) ;  St.  Louis,  302  note;  7  Ann.  Cas.  728,  731  note. 
I.  M.  &  S.  R.  Co.  V.  Citizens  Bank,     9.  Nat.  Bank  of  Commerce  v.  Chi- 
87  Ark.  26,  112  S.  W.  154,  128  A.  S.  cago,  B.  &  N.  R.  Co,,  44  Minn.  224, 
R.  17;  FeUows  v.  The  R.  W.  PoweU,  46  N.  W.  342,  560,  20  A.  S.  R.  566,  9 
16  La.  Ann.  316,  79  Am.  Dee.  581  and  L.R.A.  263. 
note;  Henderson  v.  Louisville  &  N.  R.     7  Ann.  Cas.  731  note. 
Co.,  116  La.  1047,  41  So.  252,  114  A.     10.  Sioux  City  &  Pac.  R.  Co.  v. 
S.  R.  582;  Baltimore  &  0.  R.  Co.  v.  First  Nat.  Bank,  10  Neb.  556,  7  N.  W. 
Wilkens,  44  Md.  11,  22  Am.  Rep.  26;  311,  35  Am.  Rep.  488;  Armour  v. 
National  Bank  of  Commerce  v.  Chi-  Michigan  Cent.  R.  Co.,  65  N.  Y.  Ill, 
cago,  B.  &  N.  R.  Co.,  44  Minn.  224,  22  Am.  Rep.  603. 
46  N.  W.  342,  560,  20  A.  S.  R.  566,     11.  Nat.  Bank  of  Commerce  v.  Chi- 

26 


7  Ann.  Cas.  731  note. 


rule  laid  down  in  the  text  but  deciding 


4  B.  C.  L. 


BILLS  OF  LADING 


In  some  jurisdictions  statutes  have  been  enaGt«d  subjecting  an  agent 
to  criminal  liability  for  issuing  a  bill  of  lading  without  receiving 
goods,  and  making  him  liable  civilly  to  any  person  injured  by  such 
act.  A  statute  of  that  nature  does  not  however  operate  to  make  a  bill 
of  lading  binding  on  the  .carrier  where  it  is  issued  without  receiving 
the  goods,  for  it  is  manifest  that  the  criminal  act  of  an  agent  or  officer 
of  a  carrier  in  signing  or  issuing  a  false  bill  of  lading  cannot  be  con- 
sidered within  the  scope  of  his  employment  or  as  binding  on  the 
principal.**  But  where  a  statute  makes  a  carrier  liable  for  all  dam- 
ages suffered  by  any  person  injured  by  the  issuance  of  a  bill  of  lading 
without  receiving  the  goods,  a  carrier  is  estopped  from  denying  that 
it  received  the  good?  and  is  responsible  for  the  representation  made  in 
the  bill."  The  Uniform  Bills  of  Lading  Act  modifies  the  foregoing 
rules  by  making  the  carrier  liable  in  damages  to  persons  who  may  b« 
injured  hy  the  Issuance  of  a  bill  of  lading  without  receiving  the  goods 
named  in  it. 

30.  Statements  as  to  Quantity  of  Goods  Received. — As  between 

shipper  arid  carrier  or  as  between  a  consignee  who  purchased  the  goods 
prior  to  shipment  and  the  carrier,  the  rule  seems  to  be  well  settled  that 
a  carrier  is  not  estopped  to  show  that  the  amount  of  goods  shipped  was 
less  than  the  amount  stated  in  the  bill  of  lading.  Any  other  rule 
would  permit  a  shipper  to  profit  by  his  own  fraud.'*  Where  the  ques- 
tion  is  one  merely  of  shortage  in  the  number  of  packages  in  an 
admitted  shipment,  the  representation  of  a  bill  of  lading  that  a 
specific  number  of  packages  was  received,  without  any  qualification, 
is  conclusive  on  the  carrier  as  between  the  carrier  and  a  consignee  or 
transferee  of  a  bill  of  lading  who  has  incurred  loss  or  liability  in 
reliance  on  the  correctness  of  the  representation.  It  cannot  be  said 
that  the  issuance  of  a  bill  of  lading  is  not  within  the  scope  of  the 
authority  of  a  carrier's  agent  whose  duty  it  is  to  issue  bills  of  lading. 
It  is  the  duty  of  an  agent  to  receive  for  shipment,  and  if  an  agent 
chose  to  accept  a  shipper's  count  as  his  own,  the  loss  should  fall  on 
the  carrier  who  gave  the  agent  authority  to  issue  the  bill  of  lading 
rather  than  on  the  innocent  consignee  or  transferee  who  relied  on  the 

cago,  B.  &  N.  B.  Co.,  44  Minn.  224,  in  the  text  but  deciding  the  ease  on 
46  N.  W.  342,  560,  20  A.  S.  R.  566,  another  point). 

9  LJI.A.  263;  Sioux  City  &  Pac.  R.  53  Am.  Rep.  453  note;  7  Ann.  Caa. 
Co.  V.  First  Nat.  Bank,  10  Neb.  556,  7  732  note. 

N.  W.  311,  35  Am.  Rep.  488 ;  Armoiir  12.  Henderson  v.  Louisville  &  N.  R. 
«.  Michigan  Cent.  R.  Co.,  65  N.  Y.  Ill,  Co.,  116  La.  1047,  41  So.  252,  114  A. 
22  Am.  Rep.  603 ;  Batavia  Bank  v.  S.  R.  582. 

New  York,  L.  E.  &  W.  R.  Co.,  106      13.  Jasper  Trast  Co.  v.  Kansas  City 
N.  Y.  195,  12  N.  E.  433,  60  Am.  Rep.  M.  &  B.  R.  Co.,  99  Ala.  416,  14  So. 
440;  Thomas  v.  Atlantic  Coast  Line  R.  546,  42  A.  S.  R.  75. 
Co.,  85  S.  C.  537,  64  S.  E.  220,  67  S.      14.  Norris  v.  Milwaukee  Dock  Co., 
E.  908,  21  Ann.  Cas.  223,  34  L.R.A.  21  Wis.  136,  91  Am.  Dec.  464. 
(N.S.)  1177  (stating  the  rale  laid  down     21  Ann.  Cas.  226  note. 
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recitals  therein.^*  The  rule  stated  is  especially  applicable  where  a  bill 
of  lading  contains  an  agreement  as  to  the  quantity  dipped.  A  carrier 
issuing  such  a  bill  will  be  bound  by  that  agreement  and  cannot  show 
a  less  quantity  except  in  case  of  fraud.^* 

31.  Statutory  Provisions  Making  Bill  of  Lading  Conclusive  Evi- 
dence.— It  is  sometimes  provided  by  statute  that  a  bill  of  lading  ac- 
knowledging the  receipt  of  property  for  transportation  shall  be  con- 
clusive evidence,  in  the  hands  of  a  bona  fide  holder  for  value,  as 
against  the  carrier  issuing  the  same,  that  the  property  had  been  so 
received.  Such  a  statute  does  not  merely  make  a  rule  of  evidence, 
but  it  creates  a  substantive  rule  of  law,  the  end  and  aim  of  which  is 
to  promote  justice,  accuracy,  and  fairness,  by  precluding  a  cairier 
from  showing  the  untruth  of  that  which  it  has  asserted  to  be  true  in 
its  bill  of  lading  wnen  the  same  reaches  the  hands  of  a  bona  fide 
holder  for  value,  and  it  has  been  held  that  a  statute  of  this  character 
is  not  unconstitutional  as  taking  property  without  due  process  of  law, 
or  as  regulating  interstate  commerce,*'  though  the  opposite  con- 
clusion has  been  reached.**  A  clause  in  a  bill  of  lading  which  is 
issued  in  a  jurisdiction  where  by  statute  it  is  made  conclusive  evidence 
of  the  receipt  of  goods  mentioned  therein,  to  the  efiFect  that  the  weights 
are  subject  to  correction,  is  construed  to  mean  merely  such  variations 
in  weight  as  may  be  due  to  natural  causes,  atmospheric  conditions, 
mistakes  in  addition,  appearing  on  the  face  of  the  bill  of  lading^  and 
other  such  incidental  variations  in  weight.** 


32.  In  GeneroL — Litigants  have  frequently  contended  that  bills 
of  lading  are  negotiable  instruments  and  subject  to  the  rules  of 
law  governing  such  instruments;  but  while  some  courts  have  re- 
ferred to  bills  of  lading  as  being  negotiable,  the  uniform  weight 
of  authority  is,  in  the  absence  of  statutory  provisions  on  the  subject, 
that  they  possess  at  the  most  only  some  of  the  features  of  a  negotiable 
instrument  and  may  be  termed  therefore  quasi  negotiable ;  **  other 


16.  Thomas  v.  Atlantic  Coast  Line  Simonson,  64  Kan.  802,  68  Pac.  653, 

R.  Co.,  85  S.  C.  537,  64  S.  E.  220,  67  91  A.  S.  R.  248,  57  L.R.A.  765. 

S.  E.  908,  21  Ann.  Gas.  223  and  note,  22  L.R.A.(N.S.)  821  note. 

34  L.R.A.(N.S.)  1177;  Norris  v.  Mil-  19.  Yazoo  &  M.  V.  R.  Co.  v.  Bent, 

waukee  Dock  Co.,  21  Wis.  130,  91  Am.  94  Miss.  681,  47  So.  805,  22  L.R.A. 

Dec.  464.  (N.S.)  821. 

105  A.  S.  R.  353  note;  34  L.RA.  20.  Jasper  Trust  Co.  v.  Kansas  City 


17.  Yazoo  &  M.  V.  R.  Co.  o.  Bent,  v.  J.  K.  Armsby  Co.,  120  Ga.  74,  47 
94  Miss.  681,  47  So.  805,  22  L.R.A.  S.  E.  589,  65  L.R.A.  443;  Pattison  v. 
(N.S.)  821.  Culton,  33  Ind.  240,  5  Am.  Rep.  199; 

18.  Missouri  K.  ft  T.  Ry.  Co.  v.  Baltimon  ft  0.  R.  Co.  v.  Wilkens,  44 


VI.  Transferability 


(N.S.)  1178  note. 
16.  21  And.  Gas.  227  note. 


M.  &  B.  R.  Co.,  99  Ala.  416,  14  So. 
546,  42  A.  S.  R.  75;  Commercial  Bank 
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authorities  hold  that  a  bill  of  lading  is  not  even  qiiasi  negotiable.^ 

But  whether  bills  of  lading  are  regarded  as  quasi  negotiable  or  not, 
they  are  certainly  assignable  like  other  choses  in  action  unless  they 
are  made  nonassignable  in  termsj  a  result  which  may  be  accomplished 
by  simply  stamping  or  printing  across  the  face  of  the  instrument  the 
words  "not  negotiable."*  Although  a  bill  of  lading  is  said  to  be 
quasi  negotiable,  it  is  to  be  noted  that  an  indorsement  and  delivery 
of  it  does  not  convey  the  contract  itself,  but  only  the  property  repre- 
sented by  it  An  indorsee  may  sue  for  and  recover  goods  represented 
by  a  bill  of  lading,  but  he  cannot  sue  on  a  bill  of  lading  as  a  contract, 
for  in  that  he  has  no  interest  except  as  a  muniment  or  evidence  of  his 
title  to  the  property.*  Various  statutes  have  been  enacted  in  reference 
to  the  negotiability  of  bills  of  lading.  It  is  sometimes  provided  that 
they  shall  be  negotiable  in  the  same  manner  and  to  the  same  ex- 
tent as  bills  of  exchange  and  promissory  notes,*  and  that  a  carrier 
shall  not  by  means  of  any  conditions  inserted  in  or  attached  to  a  bill 
.  of  lading,  limit  or  affect  its  negotiability.'  It  is  usually  held  that  these 
statutes  do  not  put  bills  of  lading  on  the  footing  of  bills  of  exchange, 
but  merely  make  the  transfer  and  delivery  of  these  symbols  of  prop- 
erty in  the  mode  therein  prescribed,  equivalent,  for  certain  purposes, 
to  an  actu^  transfer  and  delivery  of  the  property  itself.*  The  Uni- 
form Bills  of  Lading  Act  provides  for  both  negotiable  and  non-nego- 
tiable bills  of  lading  and  fixes  the  character  of  each.  A  bill  of  lading 
represents  the  property  mentioned  in  it  from  the  time  the  property  is 
received  until  it  is  actually  delivered,  and  it  may  be  transferred  so  as 

Md.  11,  22  Am.  Rep.  26;  National  S.  B.  321  and  note.  As  to  the  assigna- 
Bank  v.  Baltimore  &  O.  B.  Co.,  99  Md.  bility  of  choses  in  action  generally  and 
661,  59  Atl.  134,  105  A.  S.  R.  321;  stipulations  against  assignability  see 
Rowley  v.  Bigelow,  12  Pick.  (Mass.)  Asseohubnts,  voL  2,  p.  598  et  aeq. 
307,  23  Am.  Dec  607;  HcHillan  v.  3.  Haas  v.  Citizens'  Bank,  144  Ala. 
Michigan  S.  &  N.  I.  R.  Co.,  16  Mich.  562,  39  So.  129,  113  A.  S.  R.  61,  1 
79,  93  Am.  Dec  208;  Davenport  Nat.  L.R.A.(N.S.)  242;  Baltimore  &  0.  R. 
Bank  v.  Homeyer,  45  Mo.  145, 100  Am.  Co.  v.  WUkens,  44  Md.  11,  22  Am. 
Dee.  363;  Saltus  v.  Everett,  20  Wend.  Rep.  26;  Hale  v.  Milwaukee  Dock  Co., 
(N.  Y.)  267,  32  Am.  Dec  541;  Mis-  29  Wis.  482,  9  Am.  Rep.  603. 
souri  Pac.  R.  Co.  v.  Heidenheimer,  82  38  Am.  Dec.  420  note;  105  A.  S.  R. 
Tex.  195,  17  S.  W.  608,  27  A.  S.  R.  341  note. 

861  and  note;  Roy  v.  Northern  Pac  4.  Henderson  v.  Louisville  &  N.  R. 
R.  Co.,  42  W  ash,  572,  85  Pac.  53,  7  Co.,  116  La.  1047,  41  So.  252,  114  A. 
Ann.  Cas.  728,  6  L.R.A.(N.S.)  302.  S.  R.  582;  Midland  Nat  Bank  v.  Mis< 
38  Am.  Dec.  420  note;  55  Am.  Dec.  souri  Pac.  B.  Co.,  132  Mo.  492,  33  S. 
200  note;  105  A.  S.  R.  325  note.         W.  521,  53  A.  S.  R.  505. 

1.  Weyand  v.  Atchison  T.  &  S.  F.  R.     38  Am.  Dec  423  note.^ 

Co.,  75  Iowa  573,  39  N.  W.  899,  9     6.  Midland  Nat.  Bank  v.  Missonri 

A.  S.  R.  504, 1  L.R.A.  650;  Union  Pac  Pac.  R.  Co.,  132  Mo.  492,  33  S.  W. 
R.  Co.  V.  Johnson,  45  Neb.  57,  63  N.  521, 53  A.  S.  R.  505, 

W.  144,  50  A.  S.  R.  540.  6.  38  Am.  Dec  423  note;  105  A.  S. 

2.  National  Bank  v.  Baltimore  &  0.  R.  338  note. 

B.  Co.,  99  Md.  661, 59  Atl.  134, 106  A. 
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to  pass  title  in  the  goods  during  that  time  only.'  Hence  a  transfer  of 
a  bill  of  lading  after  the  arrival  of  the  goods  at  their  destination  but 
before  delivery  will  operate  to  pass  title  in  the  goods  to  the  transferee.* 
It  is  provided  by  the  Uniform  Bills  of  Lading  Act  that  a  person  who 
negotiates  or  transfers  for  value  a  bill  by  indorsement  or  delivery, 
including  one  who  assigns  for  value  a  claim  secured  by  a  bill,  unless 
a  contrary  intention  appears,  warrants:  That  the  bill  is  genuine, 
that  he  has  a  legal  right  to  transfer  it,  that  he  has  knowledge  of  no 
fact  which  would  impair  the  validity  or  worth  of  the  bill,  and  that 
he  has  a  right  to  transfer  the  title  to  the  goods  and  that  the  goods  are 
merchantable  or  fit  for  a  particular  purpose  whenever  such  warranties 
would  have  been  implied  if  the  contract  of  the  parties  had  been  to 
transfer  without  a  bill  the  goods  represented  thereby.  In  the  case  of 
an  assignment  of  a  claim  secured  by  a  bill,  the  liability  of  the  a^ignor 
shall  not  exceed  the  amount  of  the  claim. 

33,  Who  May  Transfer. — ^Where,  by  the  terms  of  a  bill  of  lading 
the  title  to  the  property  mentioned  therein  is  in  the  consignee,  he  may 
by  transferring  the  bill  pass  the  title  to  the  goods.*  But  where  a  con- 
signor retains  title  to  himself  in  goods  mentioned  in  a  bill  of  lading 
he  alone  has  the  power  to  transfer  the  bill  and  the  property  represented 
thereby."  The  Uniform  Bills  of  Lading  Act  provides  that  a  nego- 
tiable bill  may  be  negotiated  by  any  person  in  possession  of  the  same, 
however  such  possession  may  have  been  acquired  if  by  the  terms  of 
the  bill  the  carrier  undertakes  to  deliver  the  goods  to  the  order  of 
such  person,  or  if  at  the  time  of  negotiation  the  bill  is  in  such  form 
that  it  may  be  negotiated  by  delivery. 

34.  Method  of  Transfer. — A  bill  of  lading  may  be  transferred  by 
indorsement  and  delivery  so  as  to  pass  whatever  title  the  holder  there- 
of had  in  the  goods  mentioned  in  the  bill.^'  A  mere  indorsement  of 

7.  American  Nat.  Bank  «.  Hender-  11.  American  Nat.  Bank  v.  Hender- 
son, 123  Ala.  612,  26  So.  498,  82  A.  son,'  123  Ala.  612,  26  So.  498,  82  A. 
S.  R.  147;  Douglas  v.  People's  Bank,  S.  R.  147;  Arkansas  S.  R.  Co.  v.  Ger- 
86  Ky.  176,  5  S.  W.  420,  9  A.  S.  R.  man  Nat.  Bank,  77  Ark.  482,  92  S.  W. 
276;  Emery  v.  Irving  Nat.  Bank,  25  522, 113  A.  S.  R.  160;  Winslow  «.  Nor- 
Ohio  St.  360,  18  Am.  Rep.  299.  ton,  29  Me.  419,  50  Am.  Dec.  601; 

38  Am.  Dec.  419  note.  Chandler  v.  Sprague,  5  Met.  (Mass.) 

8.  Chandler  c.  Belden,  18  Johns.  (N.  396,  38  Am.  Dec  404  and  note; 
Y.)  157,  9  Am.  Dec.  193.  Scharff  v.  Meyer,  133  Mo.  428,  34 

38  Am.  Dec.  422  note.  S.  W.  858,  54  A.  S.  R.  672;  Farmers' 

9.  NewhaJl  v.  Central  Pac.  R.  Co.,  &  Mechanics'  Nat.  Bank  v.  Hazeltine, 
51  Cal.  345,  21  Am.  Rep.  713;  Saltus  78  N.  Y.  104,  34  Am.  Rep.  518;  Decan 
V.  Everett,  20  Wend.  (N.  Y,)  267,  32  v.  Shipper,  35  Pa.  St.  239,  78  Am.  Dec. 
Am.  Dec.  541,  334;  Back  v.  Smith,  66  W.  Va.  47,  66 

38  Am.  Dec.  421  note.  S.  E.  1,  34  L.R.A.{N.S.)  293. 

10.  Emery  v.  Irving  Nat.  Bank,  25  38  Am.  Dee.  419  note;  55  Am.  Deo. 
Ohio  St.  360, 18  Am.  Rep.  299.  290  note;  105  A.  S.  R.  335  note. 

38  Am.  Dec.  421  note;  105  A.  S.  R. 
343  note. 
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a  bill  of  lading,  however,  without  a  delivery  thereof  to  the  indorsee 
will  not  operate  to  pass  title  to  the  goods  mentioned  therein,  as  by 
this  there  is  no  manifest  intention  to  pass  the  title  to  the  goods  to  the 
indorsee  and  no  acceptance  by  him.**  The  rule  stated  that  property 
represented  by  a  bill  of  lading  may  be  transferred  by  indorsement,  and 
delivery  of  the  bill  does  not  preclude  other  methods  of  transfer.  A 
bill  of  lading,  being  symbolical  of  the  property  described  in  it,  like 
the  property  it  represents,  may  be  transferred  by  delivery  merely 
where  it  is  the  intention  of  the  owner  to  pass  the  title  to  the  goods 
on  such  delivery;  and  this  rule  holds  good  without  regard  to  the 
presence  or  absence  of  words  of  negotiability.^*  But  where  it  is 
clearly  manifest  by  the  acts  of  a  consignor  that  he  does  not  intend 
to  pass  title  to  goods  represented  by  a  bill  of  lading  by  a  delivery  of 
an  indorsed  bill  of  lading,  such  effect  will  not  follow.**  The  fact 
that  a  particular  consignee  is  named  in  a  bill  of  lading  does  not  pre- 
vent a  consignor  from  passing  title  to  the  goods  to  a  third  person  by 
delivery  of  the  bill  to  him  for  value.**  The  mode  of  transferring  a 
bill  of  lading  is  quite  frequently  regulated  by  statute,  and  in  juris- 
dictions wherein  statutes  have  been  enacted  they  will  control  so  far 
as  they  are  inconsistent  with  the  common  law  rule.*'  Unless  a  stat- 
ute pr^icribes  that  ^e  only  method  by  which  a  bill  of  lading  may  be 
transferred  is  by  a  written  indorsement  thereon  and  a  delivery  thereof, 
a  bill  may  still  be  transferred  by  delivery  merely  so  as  to  pass  title 
to  the  goods  tnentioned  therein.**  The  Uniform  Bills  of  Lading  Act 
provides  that  a  negotiable  bill  may  be  negotiated  by  the  indorsement 
of  tiie  person  to  whose  order  the  goods  are  deliverable  by  the  tenor  of 
the  bill,  and  that  such  indorsement  may  be  in  blank  or  to  a  specified 
person.  If  indorsed  to  a  specified  person,  it  may  be  negotiated  again 

12.  Buffington  v.  Curtis,  15  Mass.  or  his  assigns,"  will  Dot  support  an  aC- 
528,  8  Am.  Dec.  115;  Davenport  Nat.  tion  by  the  holder,  either  as  assignee  or 
Bank  v.  Homier,  45  Ho.  145, 100  Am.  surviving  owner. 

Dec.  363.  14.  Davenport  Nat.  Bank  v.  Ho- 

38  Am.  Dec.  420  note;  55  Am.  Dec.  mever,  45  Mo,  145,  100  Am.  Dec.  363; 


18.  Commercial  Bank  v.  3.  K.  Arms-  St.  360,  18  Am.  Rep.  299. 

by  Co.,  120  Ga.  74,  47  S.  E.  589,  65  38  Am.  Dec,  420  note;  55  Am.  Dec. 

L.B.A.  443;  Scharff  v.  Meyer,  133  Mo.  300  note. 

428,  34  S.  W.  858,  54  A.  S.  R.  672;  16.  Weyand  v.  Atchison  T.  &  S.  P. 

Bank  of  Rochester  v.  Jones,  4  N.  Y.  R.  Co.,  75  Iowa  573,  39  N.  W.  899,  9 

497,  55  Am.  Dee.  290  and  note;  Emery  A.  S.  R.  504,  1  L.R.A.  650. 

tt.  Irving  Nat.  Bank,  25  Ohio  St.  360,  16.  Davenport  Nat.  Bank  v.  Ho- 

18  Am.  Rep.  299.  meyer,  45  Mo.  145,  100  Am,  Dec.  363; 


But  see  Stone  v.  Swift,  4  Pick.  858,  54  A.  S.  R.  672. 
(Mass.)  389,  16  Am.  Dec.  349,  where-      17.  Arkansas  S.  R.  Co.  v.  German 
in  it  is  held  that  a  bill  of  lading  unin-  Nat.  Bank,  77  Ark.  482,  92  S.  W.  522, 
dorsed  and  sent  to  one  in  a  letter,  113  A.  S.  R.  160. 
containing  no  words  of  transfer,  it  be-     18.  Scharff  v.  Meyer,  133  Mo.  428, 
ing  for  the  delivery  of  goods  to  ''A.  34  S.  W.  858,  64  A.  S.  R.  672. 


300  note. 


Emery  v.  Irving  Nat.  Bank,  25  Ohio 


105  A.  S.  R.  335  note. 


Scharff  v,  Meyer,  133  Mo.  428, 34  S.  W. 
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by  the  indorsement  of  such  pem)Q  in  blank  or  to  another  specified 

person,  and  subsequent  negotiation  may  be  made  in  like  manner. 
But  under  that  act  a  negotiable  bill  may  be  negotiated  by  delivery 
where,  by  the  terms  of  the  bill,  the  carrier  undertakes  to  deliver  the 
goods  to  the  order  of  a  specified  person,  and  such  person  or  a  subse- 
quent indorsee  of  the  bill  has  indorsed  it  in  blank.  The  same  act 
■  further  provides  that  where  a  negotiable  bill  is  transferred  for  value 
by  delivery,  and  the  indorsement  of  the  transferor  is  essential  for 
negotiation,  the  transferee  acquires  a  right  against  the  transferor  to 
compel  him  to  indorse  the  bill,  unless  a  contrary  intention  appears. 
The  negotiation  shall  take  effect  as  of  the  time  when  the  indorsement 
is  actually  made,  and  this  obligation  also  may  be  specifically  en- 
forced. In  reference  to  a  non-negotiable  bill  of  lading  the  act  pro- 
vides that  a  bill  may  be  transferred  by  the  holder  by  delivery,  accom- 
panied with  an  agreement,  express  or  implied,  to  transfer  the  title  to 
the  bill  or  to  the  goods  represented  thereby.  A  non-negotiable  bill 
cannot  be  negotiated,  and  the  indoraement  of  such  a  bill  gives  the 
transferee  no  additional  right. 

35.  Title  to  Goods  as  Affected  by  Transfer.— The  univecsal  rule  is 
that  a  bill  of  lading  is  a  symbol  of  property  therein  mentioned  as  hav- 
ing been  received  for  transportation,  and  when  properly  transferred 
will  operate  to  pass  the  title  to  the  goods  while  in  transit  as  effectually 
as  though  a  bill  of  sale  had  been  made  and  the  goods  themselves  de- 
livered.^* But  where  a  transfer  of  a  bill  of  lading  is  conditioned  on 
the  payment  of  a  draft  for  the  value  of  the  goods  mentioned  therein, 
the  title  does  not  pass  to  the  transferee  until  the  condition  is  com- 
plied with.*"   The  Uniform  Bills  of  Lading  Act  provides  that  a  person 


19.  Loeb  V.  Peters,  63  Ala.  243,  35  Nat.  Bank  v.  Homeyer,  45  Mo.  145, 
Am.  Rep.  17;  American  Nat.  Bank  v.  100  Am.  Dec.  363;  Scharff  v.  Meyer, 
Henderson,  123  Ala.  612,  26  So.  498,  133  Mo.  428,  34  S.  W.  858,  54  A.  S.  R. 
82  A.  S.  R.  147;  Haas  v.  Citizens  672;  Bank  of  Rochester  «.  Jones,  4  N. 
Bank,  144  Ala.  562,  39  So.  129, 113  A.  Y.  497,  55  Am.  Dec.  290 ;  Finch  v. 
S.  R.  61,  1  LJl.A.(N.S.)  242;  Arkan-  Gregg,  126  N.  C.  176,  35  S.  E.  251, 
sas  S.  R.  Co.  V.  German  Nat.  Bank,  77  49  L.R.A.  679;  Emery  v.  Irving  Nat. 
Ark.  482,  92  S.  W.  522,  113  A.  S.  R.  Bank,  25  Ohio  St.  360,  18  Am.  Rep. 
160;  St.  Louis  I.  M.  &  S.  R.  Co.  v.  Citi-  299;  Deean  v.  Shipper,  35  Pa.  St.  239, 
zens'  Bank,  87  Ark.  26, 112  S.  W.  154,  78  Am.  Dee.  334;  Hieskell  v.  Farmers' 
128  A.  S.  R.  17;  New  Haven  Wire  Co.  &  Mechanics'  Nat.  Bank,  89  P-a.  St. 
Cases,  57  Conn.  352,  18  Atl.  266,  5  155,  33  Am.  Rep.  745;  Davis  v.  Brad- 
L.R. A.  300 ;  Commercial  Bank  u.  J.  K.  ley,  28  Vt.  118,  65  Am.  Dec  226; 
Armsby  Co.,  120  Ga.  74,  47  S.  E.  Roy  «,  Northern  Pac.  R.  Co.,  42 
589,  65  L.R.A.  -143;  Weyand  v.  Atchi-  Wash.  572,  85  Pac.  53,  7  Ann.  Cas. 
son  T.  &  S.  F.  B.  Co.,  75  Iowa  573,  728,  6  L.R.A.(N.S.)  302. 
39  N.  W.  899,  9  A.  S.  R.  504, 1  L.R.A.  105  A.  S.  R.  335  note;  14  Ann.  Cas. 
650;  Ayres,  etc.  Co.  v.  Dorsey  Pro-  1054  note. 

duce  Co.,  101  Iowa  141,  70  N.  W.  Ill,  20.  American  Nat.  Bank  e.  Hender- 
63  A.  S.  R.  376;  National  Bank  v.  Bal-  son,  123  Ala.  612,  26  So.  498,  82  A. 
timore  &  0.  R.  Co.,  99  Md.  661,  59  S.  R.  147;  Union  Pac.  R.  Co.  v.  John- 
Atl.  134, 105  A.  S.  R.  321;  Davenport  son,  45  Neb.  57,  63  N.  W.  144^  50  A. 
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to  whom  a  negotiable  bill  has  been  duly  negotiated  acquires  thereby 
such  title  to  the  goods  as  the  person  negotiating  the  bill  to  him  had  or 
had  ability  to  convey  to  a  purchaser  in  good  faith  for  value,  and 
also  such  title  to  the  goods  as  the  consignee  and  consignor  had  or  had 
power  to  convey  to  a  purchaser  in  good  faith  for  value,  and  the  direct 
obligation  of  the  carrier  to  hold  poss^on  of  the  goods  for  him  ac- 
cor<£ng  to  the  terms  of  the  bill  as  fully  as  if  the  carrier  had  con- 
tracted directly  with  him ;  and  this  act  further  provides  that  a  person 
to  whom  a  bill  has  been  transferred  but  not  negotiated  acquires 
thereby  as  against  the  transferor,  the  title  to  the  ^ods,  subject  to  the 
terms  of  any  agreement  with  the  trwsferor;  thai  if  the  bill  is  non- 
negotiable,  such  person  also  acquires  the  right  to  notify  the  carrier 
of  the  transfer  to  him  of  such  bill,  and  thereby  to  become  the  direct 
obUgee  of  whatever  obligations  the  carrier  owed  to  the  transferor  of 
the  bill  immediately  before  the  notification.  Prior  to  the  notification 
of  the  carrier  by  the  transferor  or  transferee  of  a  non-negotiable  bill, 
under  the  act,  the  title  of  the  transferee  to  the  goods  and  the  right 
to  acquire  the  obligation  of  the  carrier  may  be  defeated  by  seizure 
of  ihe  goods  under  process  by  a  creditor  of  the  transferor,  or  by  a 
notification  to  the  carrier  by  tibe  transferor  or  a  subsequent  purchaser 
from  the  transferor  of  a  sutHoquent  sale  of  the  goods  by  the  transferor, 
36.  Bills  of  Lading  as  Security  for  Drafts  Attached. — A  well 
established  custom"  has  grown  up  in  commercial  circles  by  which  bills 
of  kding  as  the  symboU  of  title  to  the  property  in  transit,  are  taken 
as  security  for  money  advanced,  and  indorsed  and  delivered  as  a 
transfer  of  the  property,  generally  in  connection  with,  and  as  security 
for,  the  payment  of  drafts  attached  thereto.  And  it  is  well  settled 
that  the  owner  of  a  bill  of  lading  may  pledge  the  same  as  collateral 
security  for  a  debt  by  transferring  the  Mil  of  lading.  Such  transfer 
of  the  bill  of  lading  is  regarded  as  equivfdent  to  investing  the  pledgee 
with  the  actual  possession  of  the  property,  and  as  long  as  he  retains 
the  possession  of  the  property,  either  actual  or  symbolical.*  Governed 

S.  R,  540;  Pennsylvania  E.  Co.  v.  Pac.  518,  91  A.  S.  R.  209,  62  L.R.A. 

Stem,  119  Pa.  St.  24,  12  AU.  756,  4  758;  Central  Mercantile  Co.  v.  Okla- 

A.  S.  R.  626;  Missouri  Pac.  R.  Co.  v.  homa  State  Bank,  83  Kan.  504,  112 

Heidenheimer,  82  Tex.  195,  17  S.  W.  Pac  114,  53  L.R.A.(N.S.)  954;  Doug- 

608,  27  A.  S.  R.  861.  las  v.  Peoples  Bank,  86  Ky.  176,  5  S. 

1.  American  Nat.  Bank  v.  Render-  W.  420,  9  A.  S.  R.  276;  Kentucky 

flon,  123  Ala.  612,  26  So.  498,  82  A.  Refining  Co.  tJ.  Globe  Refining  Co.,  104 

S.  B.  147  and  note;  CoBmos  Cotton  Ky.  559,  47  S.  W.  602,  84  A.  S.  B. 

Co.  tJ.  First  Nat.  Bank,  171  Ala.  392,  468,  42  L.R.A.  353;  Varney  v.  Mon- 

54  So.  621,  Ann.  Cas.  1913B  42,  32  roe  Nat.  Bank,  119  La.  943,  44  So.  753, 

L.R.A.(N.S.)  1173;  Commercial  Bank  13  L.R.A.(N.S.)  337;  Singer  v.  Mer- 

V.  J.  K.  Annsby  Co.  120  Ga.  74,  47  chants'   Despatch   Ti-ansp.   Co.,  191 

S.  E.  589,  65  L.R.A.  44.1;  Tolerton  &  Mass.  449,  77  N.  E.  882,  114  A.  S.  R. 

Stetson  Co.  v.  Anglo  California  Bank,  635;  Davenport  Nat.  Bank  v.  Homever^ 

112  Iowa  706,  84  N.  W.  930,50  L.R.A.  45  Mo.  146,  100  Am.  Dec.  363;  Na- 

777;  Hall  v.  Keller,  64  Kan.  211,  67  tional  Newark  Banking  Co.  v.  Dela-. 
R.  C.  L.  Voi.  IV^.  33 
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by  tlie  principle  so  stated,  the  taking  of  a  bill  of  lading  in  the  name 
of  the  seller,  and  attaching  thereto  a  draft  for  the  purchase  price  to 
be  forwarded  for  collection  before  surrender  of  the  bill  of  lading,  do 
not  make  the  destination  the  place  of  sale,  if  the  intention  of  the 
parties  is  otherwise.*  It  is  a  well  established  rule  of  law  that  after 
the  holder  of  a  negotiable  draft  with  bill  of  lading  attached  has  secured 
an  acceptance  of  such  draft  from  the  drawee  and  consignee,  he  is 
unaffected  by  any  equities  originally  existing  between  such  con- 
signee and  the  original  seller  of  the  goods.  In  such  case  the  liability 
of  the  drawee  becoities  fixed  to  the  payee  It  has  been  faid  that  a 
special  property  parses  to  the  transferee  when  a  bill  of  lading  with 
draft  attached  is  delivered  subject  to  bo  divested  by  the  acceptance  and 
payment  of  the  draft;  *  but  until  the  draft  is  accepted  and  paid  the 
possession  of  the  transferee  is  good  as  against  all  parties.^  Opposed 
to  the  great  weight  of  authority  there  are  some  cases  holding  that  a 
transfer  of  bill  of  lading  with  a  draft  attached  operates  as  a  complete 
and  absolute  transfer  of  the  goods  and  places  the  transferee  in  the 
position  of  the  drawer  in  every  respect 

37.  LimitationB  to  Traii8ferabilit7.^NotwithBtanding  a  bill  of  lad- 
ing is  designed  to  pass  from  hand  to  hand,  with  or  without  indorse- 


ware,  L.  &  W.  R.  Co.,  70  N.  J.  L.  774,  191.1B  42  note;  22  L.R.A.  423  note;  2 
59  Atl.  311, 103  A.  S.  R.  825,  66  L.R.A.  L.R.A. (N.S.)  1078  note. 
595;  Bauk  of  Rochester  v.  Jones,  4  N.  2.  Hamilton  v.  Joseph  Rclilitz  B.  Co. 
Y.  497,  55  Am.  Dec.  290  and  note;  129  la.  172,  105  N.  W.  438,  2  L.R.A. 
Bank  of  Batavia  v.  New  York,  L.  E.  (N.S.)  1078  and  note;  Greenwood 
&  W.  R.  Co.,  106  N.  Y.  195,  12  N.  Groeerv  Co.  v.  Canadian  Co.  M.  &  R. 
E.  433,  60  Am.  Rep.  440;  Mason  v.  Co.,  72  S.  C.  450,  52  S.  E.  191,  110 
A.  E.  Nelson  Cotton  Co.,  148  N.  C.  492,  A.  S.  R.  627,  5  Ann.  Cas.  261  and 
62  S.  E.  625,  128  A.  S.  R.  635,  18  note,  2  L.R.A.(N.S.)  79. 
L.R.A.(N.S.)  1221,  overruling  Finch  3.  Tollerton  &  Stetson  Co.  v.  Anglo 
I'.  Gresrg,  126  N.  C.  176,  35  S.  E.  251,  California  Bank,  112  Towa  706,  84  N. 
49  L.R.A.  679;  Emery  v.  Irving  Nat.  W.  930,  50  L.R.A.  777. 
Bank,  25  Ohio  St.  360,  18  Am.  Rep.  4.  American  Nat.  Bank  v.  Hender- 
299;  Greenwood  Grocery  Co.  v.  Cana-  son,  123  Ala.  612,  26  So.  498,  82  A. 
dian  Countv  MHl  &  Elevator  Co.,  72  S.  R.  147;  Cosmos  Cotton  Co.  v.  First 
S.  C.  450,  52  S.  E.  191,  110  A.  S.  R.  Nat.  Bank,  171  Ala.  392,  54  So.  621, 
627,  5  Ann.  Cas.  261,  2  L.R.A.(N.S.)  Ann.  Cas.  1913B  42,  32  L.R.A.(N.S.) 
79  and  note;  Lewis  Leonhardt  &  Co.  v.  1173  and  note. 

W.  H.  Small  &  Co.,  117  Tenn.  153,      5.  Ratzer  v.  Burlington,  C.  R.  &  N. 

96  S.  W.  10.-)1,  6  L.R.A.(N.S.)  887;  R.  Co.,  64  Minn.  245,  66  N.  W.  988, 
Third  Nat.  Bank  v.  Havs,  119  Tenn.  .58  A.  S.  R.  530. 

729,  108  S.  W.  1060,  14  Ann.  Cas.  6.  Haas  v.  Citizens'  Bank,  144  Ala. 
1049;  S.  Blaisdell,  Jr.  Co.  v.  Citizens'  562,  39  So.  129,  113  A.  S.  R.  61,  1 
Nat.  Bank,  96  Tex.  626.  75  S.  W.  292,  L.R.A.(N.S.)  242  and  note.    One  of 

97  A.  S.  R.  944,  62  L  R.A.  968;  Roy  the  rases  cited  by  the  court  in  support 
V.  Northern  Pac.  R.  Co.,  42  Wash,  of  this  decision  was  Finch  v.  Gregg, 
572,  85  Pac.  53,  7  Ann.  Cas.  728,  6  126  N.  C.  176,  35  S.  E.  2.51,  49  L.R.A. 
L.R.A.(N.S.)  302;  American  Thresher-  679,  which  was  overruled  bv  Mason  r. 
man  v.  Citizens'  Bank,  154  Wis.  366,  A.  E.  Nelson  Cotton  Co.,'l48  N.  C. 
141  N.  W.  210.  49  L.R.A.(N.S.)  644  492,  62  S.  E.  625,  128  A.  S.  R.  635, 
and  note.  18  L.R.A.(N.S.)  1221. 

105  A.  S.  R.  366  note;  Ann.  Cas. 
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ment,  it  is  not  a  negotiuble  instrument  or  obligation  in  the  sense  Uiat 
a  bill  of  exchange  or  a  promisfory  note  is.'  Therefore,  when  it  is 
said  that  such  a  bill  of  lading  is  negotiable,  it  is  only  meant  that  its 
true  owner  may  transfer  it  by  indorsement  or  assignment  so  as  to 
vest  the  legal  title  in  the  indorsee,  for*  if  words  of  negotiability  be 
contained  in  them,  they  only  indicate  the  intention  of  the  shipper 
as  to  the  person  for  whose  use  the  consignment  is  made A  bill  of 
lading  does  not  possess  the  characteristics  of  bills  of  exchange  or  other 
negotiable  instruments  placed  upon  the  footing  of  bills  of  exchange,*** 
for  the  latter  represent  money  in  commercial  usage,  and  the  innocent 
holder  for  value  in  the  usual  course  of  trade  is  protected  against  all 
equities  of  the  antettedent  parties;  whereas  the  indorsee  or  assignee  of 
a  bill  of  lading,  which  is  made  to  the  order  of  the  shipper,  must  trace 
his  title  back  to  and  stand  on  the  title  of  ite  true  owner.'^  It  has  been 
declared,  in  passing  on  statutes  making  bills  of  lading  negotiable,  that 
a  bill  of  lading  is  thereby  made  negotiable  in  the  strict  wnse  of  the 
term,"  but  ordinarily  it  is  not  intended  by  statute  which  makes 
them  negotiable  by  indorsement  and  delivery,  or  negotiable  in  the 
same  manner  as  bills  of  exchange  and  promissory  notes  are  negotiable^ 
to  change  totally  their  character,  or  put  them  in  all  respects  on  the 
footing  of  instruments  which  repi-esent  money,  or  to  charge  the  nego- 
tiation of  them  with  all  the  consequences  which  usually  attend  or 
follow  the  negotiation  of  bills  and  notes.*'  • 

VIII.  Rights  of  Bona  Fide  Purchaser 

38.  In  General. — A  bill  of  lading  is  transferable  by  the  custom  of 
merchants  so  as  to  vest  the  transferee  with  the  title  of  the  assignor, 
and  since  the  assignee  can  take  no  greater  title  than  that  which  existed 

7.  Weyand  v.  Atehison,  T.  &  S.  F.  Baltimore  &  0.  R.  Co.  r.  Wilkenfi,  44 
R.  Co.,  7o  Iowa  573,  39  N.  W.  899,  Md.  11,  22  Am.  Rep.  26;  Griffith  v. 
9  A.  S.  R.  504,  1  L.R.A.  650;  Bank  Ingledew,  6  Serg.  &  R.  (Pa.)  420,  9 
of  Bafavia  v.  New  York,  L.  E.  &  W.  Am.  Dec  444;  St.  Louis  Third  Nat. 
R.  Co.,  106  N.  Y.  195,  12  N.  E.  433,  Bank  ti.  HavH,  119  Tenn.  729,  108  S. 
60  Am.  Rep.  440;  Roy  v.  Northern  W.  1060,  14  Ann.  Cas.  1049. 

Par.  R.  Co.,  42  Wash.  572.  85  Pac.      105  A.  S.  R.  334  note. 
53.  7  Ann.  Cas.  728,  6  L.R.A.(N,S.)      11.  Douglas  v.  Pei)ple's  Bank,  86 
302.  Ky.  176,  5  S.  W.  420,  9  A.  S.  R.  276; 

38  Am.  Dec.  420  nole.  '        Franklin  Trust  Co.  v.  Philadelphia,  B. 

8.  Douglas  V.  People's  Bank,  86  Ky.  &  W.  R.  Co.,  222  Pa.  St.  96,  70  Atl. 
176.  5  S.  W.  420,  9  A.  S.  R.  276;  »49,  22  L.R.A.(N.S.)  828.  See  Bn^Ls 
Baltimore  &  0.  R.  Co.  v.  Wilkens,  44  ahd  Notes. 

Md.  11,  22  Am.  Rep.  26.  12.  Hutohings,  Realy  ft  Co.  v.  Mis- 

105  A.  S.  R.  338  note.  souri,  K.  &  T.  R.  Co.,  84  Kan.  479, 

9.  Emerv  r.  Irving  Nat.  Bank,  25  114  Pae.  1077,  41  L.R.A.(N.S.)  500. 
Ohio  St.  360,  18  Am.  Rep.  299.  13.  Roy  v.  Northern  Pac.  R.  Co..  42 

105  A.  S.  R.  336  note.  Wash.  572,  85  Pac.  53,  7  Ann.  Cas. 

10.  Douglas  r.  People's  Bank,  86  728,  6  L.R.A.(N.S.)  302. 
Ky.  176,  5  S.  W.  420,  9  A.  S.  R.  276; 
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Id  the  assignor,  it  follows,  as  a  general  rule,  that  a  boTia  fide  purchaser 
under  a  defective  title  cannot  claim  the  property  described  in  the  bill 
of  lading  as  against  the  true  owner.**  .Where,  therefore,  one  who  has 
no  title  to  goods  shipped  transfers  a  bill  of  lading  to  a  bona  fide  pur- 
chaser for  value  the  title  to  the  rightful  owner  is  not  thereby  divested, 
and  this  rule  Ib  applicable  to  a  bon^  fide  assignee  who  has  advanced 
*  money  in  the  faith  of  a  bill  of  lading  which  covers  goods  to  which 
the  cox^gnor  did  not  have  title.'*  A  bill  of  lading  can  be  transferred, 
however,  so  as  to  vest  title  or  ri^t  in  the  transferee  only  by  the  person 
to  whom  it  is  issued  by  authority.  If  transferred  by  an  unauthorized 
stranger,  the  bona  fide  transferee  cannot  claim  any  damages  from 
the  Carrier  for  the  injury  he  may  have  suffered  thereby.*'  And,  so, 
pprsuant  to  the  rule,  it  has  been  held  that  a  bona  fide  purchaser  for 
value,  takes  the  legal  title  to  property  covered  by  a  bill  of  lading  on 
assignment  thereof,  free  from  any  adverse  claims  against  the  assignor 
of  which»such  purchaser  had  no  notice;  *'  and,  moreover,  that  a  bona 
JS<2«  purchaser's  titie«  so  acquired,  cannot  be  disturbed  or  divested  by 
a  misappropriation  or  conversion  by  the  assignor  of  funds  paid  to 
him  as  consideration  for  such  assignment.'^  But  in  the  application 
of  the  rule  first  above  stated,  if  the  true  owner  is  not  without  fault, 
as  where  he  furnishes  another  with  prima  fade  evident  of  a  power 
of  disposal,  hie  will  be  bound  by  t^e  latter's  sale  to  a  bona  fide  pur- 
chaser." That  the  rule  is  not  without  difficulty,  and  very  strong 
and  plausible  opposition,  is  evident  from  the  fact  that  many  of  the 
dedsions  bold  to  the  reverse  doctrine  and  declare  that  a  bona  fide 
transferee  of  a  bill  of  lading  who  purchases  from  a  fraudulent  vendee, 
for  value,  will  obtain  a  titie  to  ttie  goods  paramount  to  tJiat  of  the 
original  vendor.**  The  Uniform  Bills  of  Lading  Act  provides  that 
where  a  seller  draws  on  a  buyer  and  transmits  a  draft  and  bill  to- 

14.  Jasper  Trost   Co.   e.  Kansas  etc.  R.  R.  Co.,  09  Ala.  416,  42  A.  S.  R. 
City,  M.  &  B.  R.  Co.,  99  Ala.  416,  14  75. 

So.  546,  42  A.  S.  R.  75;  Haas  v.  Citi-  17.  Window  v.  Nortoo,  29  Me.  419, 
sen's  Bank,  144  Ala.  562,  39  So.  129,  50  Am.  Dec.  601. 

U3  A  S.  R.  61,  1  L.R.A.(N.S.)  242;  18.  Farmers'  &  Mechanics*  Nat. 
Commercial  Bank  v.  J.  K.  Armsby  Co.,  Bank  v.  Hazeltine,  78  N.  T.  104,  34 
120  Qa.  74,  47  S.  E.  589,  65  LJI.A.  Am.  Rep.  518. 

443;  Scbarff  v.  Meyer,  133  Mo.  428,     19.  Commercial  Bank  v.  J.  K.  Arms- 

34  S.  W.  858,  54  A.  S.  R.  672;  Saltus  by  Co.,  120  Ga.  74,  47  S.  E.  589,  65 

0.  Everett,  20  Wend.  (N.  Y.)  267,  32  L.R.A.  443. 

Am.  Dec.  541  uid  note;  Emery  v.     32  Am.  Dec.  554  note. 

Irving  Nat.  Bank,  25  Ohio  St.  360, 18     20.  National  Bank  v.  Baltimore  &  O. 

Am.  Rep.  2t)9;  Thomas  v.  Atlantic  R.  Co.,  99  Md.  661,  59  Atl.  134,  105 

Coast  Line  R.  Co.,  85  S.  C.  537,  64  A.  S.  R.  321;  Rowley  v.  Bigelow,  12 

S.  E.  220,  67  8.  E.  908,  21  Ann.  Cas.  Pick.  (Mass.)  307,  23  Am.  Dec  607; 

223,  34  L3A.(N.S.)  1177.  Barnard  v.  CampbeU,  58  N.  Y.  73,  17 

15.  Saltus  o.  Everett,  20  Wend.  (N.  Am.  Rep.  208. 

7.)  267,  32  Am.  Dee.  541.  38  Am.  Deo.  422  note;  105  A.  S. 

105  A.  S.  B.  336  note.  R.  357  note. 

16.  Jasper  T.  Co.  v.  Kansas  City 
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gether  to  the  buyer  to  secure  acceptance  and  payment^  the  buyer  is 
bound  to  return  the  bill  if  be  does  not  honor  the  draft,  and  if  he 
wrongfully  retains  the  bill  he  acquires  no  added  right  thereby.  But 
the  aot  also  declares  that  if  the  bill  provides  that  the  goods  are  deliver- 
able to  the  buyer,  or  to  the  order  of  the  buyer,  or  is  indorsed  in  blank 
or  to  the  buyer  by  the  consignee  named  therein,  one  who  purchases 
in  good  faith,  for  value,  the  bill  or  goods  from  the  buyer,  shall  obtain 
the  title  to  the  goods,  although  the  draft  has  not  been  honored,  if 
such  purchaser  has  received  delivery  of  the  bill  indorsed  by  the 
consignee  named  therein,  or  of  the  goods,  without  notice  of  the  facts 
making  the  transfer  wrongful. 

39.  Purchase  from  Wrongful  Holder. — A  lost  or  stolen  bill  of  lad- 
ing is  not  governed  by  the  same  rules  that  apply  to  a  lost  or  stolen  bill 
or  note.  The  function  of  that  instrument  is  entirely  different  from 
that  of  a  bill  or  note.  A  bill  of  lading  is  only  the  symbol  or  repre- 
sentation of  the  goods,  and  like  the  goods  themselves,  if  lost  or  stolen, 
the  rule  is  that  no  sale  of  it  by  the  finder  or  thief,  tiiough  to  a  bona 
fide  purchaser  for  value,  will  divest  the  ownership  of  the  person  who 
lost  it  or  &om  whom  it  was  stolen.  The  law  has  most  carefully  pro- 
tected the  ownership  of  personal  property  other  than  money,  against 
misappropriation  by  others  than  the  owner,  even  when  it  is  out  of  his 
.possession.^  And  the  same  rule  applies  in  a  case  where  the  bill  of 
lading  was  procured  by  the  fraud  of  the  assignor.*  Where  a  bill  of 
lading  is  delivered  to  an  t^ent  for  a  special  purpose,  a  delivery  of  the 
bill  to  a  third  person  without  complying  with  the  directions  of  the 
owner  will  not  pass  title  thereto.  Thus,  where  a  bill  of  lading  is  de- 
livered to  a  bank  with  a  draft  attached  with  authority  to  deliver  the 
bill  on  payment  of  the  draft,  a  delivery  of  the  bill  without  receiving 
payment  of  the  draft  will  not  pass  title  to  the  goods.  And  third 
persons  dealing  with  property  thus  shipped,  though  acting  in  good 
faith,  in  the  regular  course  of  business,  and  paying  valuej  are  charge- 
able with  constructive  notice,  and  acquire  no  better  title  than  the 
drawee.*  A  purchaser  cannot  claim  to  be  innocent  if  he  takes  an 
assignment  of  a  bill  of  lading  from  one  who  appears  on  the  face  of 
the  bill  to  be  an  agent,  for  this  fact  is  sufficient  to  put  him  upon 
inquiry  as  to  the  true  state  of  the  title.*  If,  however,  a  bill  of  lading 
duly  indorsed  is  stolen  by  reason  of  the  negUgence  or  carelessness  of 
the  owner  or  his  agent,  the  carrier  in  good  faitii  delivering  upon  such 
bill  of  lading  is  not  guilty  of  a  conversion.*  The  Uniform  Bills  of 

1.  Shaw  v.  North  Poin^lvania  R.  Commiiigs,  89  Tenn.  609.  18  S.  W. 
Co.,  101  U.  S.  557,  25  U.  8.  (U  ed.)  115,  24  A.  S.  R.  618. 

892.  105  A.  8.  R.  343  note. 

38  Am.  Dec  422  note.  4.  Decan  v.  Shipper,  35  Pa.  St  239j 

2.  Deoan  v.  Shipper,  35  Pa.  St.  239,  78  Am.  Dec.  334. 

78  Am.  Dee.  334.  5.  105  A.  S.  R.  358  note. 

8.  Columbia  Seeond  Nat.  Bank  «. 
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Lading  Act  provides  that  the  validity  of  the  negotiation  of  a  bill  is 
not  impaired  by  the  fact  that  sucb  negotiation  was  a  breach  of  duty 
on  the  part  of  the  person  m^ng  the  negotiation,  or  by  the  fact  that 
the  owner  of  the  bill  was  deprived  of  the  possession  of  the  same  by 
fraud,  accident,  mistake,  duress  or  conversion,  if  the  person  to  whom 
the  bill  was  negotiated  or  a  person  to  whom  the  bill  was  subsequently 
negotiated  gave  value  therefor,  in  good  faith,  without  notice  of  the 
breach  of  duty,  or  fraud,  accident,  mistake,  duress  or  conversion. 

40.  Successive  Transfers. — Bills  of  lading  are  frequently  issued  in 
sets,  and  where  this  is  done  each  part  represents  the  goods.  The  rule 
is  well  settled  that  the  first  person  who,  for  value,  acquires  one  of  a  set 
acquires  the  property,  and  all  subsequent  dealings  with  the  other  two 
bills  must  in  law  be  subordinate  to  the  title  thereby  transferred.* 
AVhere  several  bills  of  lading  have  been  signed,  an  indorsement  and 
delivery  of  one  of  them  is  valid  as  against  a  subsequent  innocent  pur- 
chaser of  the  goods,  whether  such  transfer  was  in  payment  or  as 
collateral  security ; '  although  an  apparently  contrary  holding  is  to 
the  effect  that  one  who  receives  a  bill  of  lading,  either  as  collateral 
security  or  in  payment  of  a  prior  indebtedness,  is  not  to  be  regarded 
as  a  bon^  fide  purchaser,  and  has  no  such  title  as  will  avail  even 
against  the  vendor's  right  of  stoppage  in  transitu.*  The  Uniform 
Bills  of  Lading  Act  provides  that  where  a  person  having  sold,  mort-. 
gaged,  or  pledged  goods  whit^h  are  in  a  carrier's  possession  and  for 
which  a  negotiable  bill  has  been  issued,  or  ha%'ing  sold,  mortgaged, 
or  pledged  the  negotiable  bill  representing  such  goods,  continues  in 
possession  of  the  negotiable  bill,  the  subsequent  negotiation  thereof 
by  that  person  under  any  sale,  pledge,  or  other  disposition  thereof  to 
any  person  receiving  the  sante  in  good  faith,  for  value  and  without 
notice  of  the  previous  sale,  shall  have  the  same  effect,  as  if  the  first 
purchaser  of  the  goods  or  bill  had  expressly  authorized  the  subsequent 
negotiation.  The  act  also  provides  that  where  bills  of  lading  are 
issued  in  sets  the  carrier  issuing  them  shall  be  liable  for  failure  to 
deliver  the  goods  descriljcd  therein  to  any  one  who  purchases  a  part 
for  value  in  good  failh.  even  though  the  purchase  be  after  the  de- 
livery of  goods  by  the  carrier  to  a  holder  of  one  of  the  other  parts. 

8.  Weyand  v.  Atchison,  T.  &  S.  F.  38  Am.  Dec.  421  note;  105  A.  S.  R. 

R.  Co.,  75  Towa  573,  39  N.  W.  899,  340  note. 

9  A.  S.  R.  504, 1  L.R.A.  650;  Skilling  7.  Skillingr  v.  Bollman,  73  Mo.  665, 

0,  BoUman,  73  Uo.  665,  39  Am.  Rep.  39  Am.  Rep.  537. 

537;  Batavia  First  Nat.  Bank  v.  Ege,  8.  Loeb  v.  Peters,  63  AU.  243,  35 

109  N.  Y.  120, 16  N.  E.  317,  4  A.  S.  R.  Am.  Rep^  17;  Naylor  v.  Dennie,  8 

431;  Missouri  Pac  R.  Co.  v.  Heiden-  Pick.  (Mass.)  199,  19  Am.  Dec.  319. 

heimer,  82  Tex.  195,  17  S.  W.  608,  See  Shippivo. 

27  A.  S.  R.  861. 
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See  Conspiracy;  Threats. 


BLASPHEMY  AND  PROFANITY 


1.  Scope  of  Article 

2.  Deftnition  of  Blasphemy 

3.  Nature  and  Essential  Elements  of  Blasphemy 

4.  Definition  and  Essential  Elements  of  IVofanity 

5.  Statutory  Provisions 

6.  CoDstitnttonality  of  Statutes 

7.  Indictment  and  Proof 


1.  Scope  of  Article. — ^This  article  treats  of  blasphemy  and  profanity 
as  crimes  both  at  common  law  and  under  the  statutes,  of  the  essential 
nature  of  the  offenses,  the  constitutionality  of  statutes  relating  thereto, 
and  the  principles  incident  to  indictment  and  proof  in  such  cases. 
It  excludes  such  rules  and  principles  as  relate  to  indictments  gen- 
erally which  are  elsewhere  treated/  the  elements  generally  of  criminal 
offense,*  and  further  excludes  reference  to  the  employment  of  pro- 
fane or  otherwise  objectionable  language  in  libel  and  slander  cases, 
whether  considered  as  criminal  offenses  or  as  a  basis  for  civil  action 
for  damages." 

2.  Definition  of  Blasphemy. — It  has  been  said  that  blasphemy, 
according  to  the  most  precise  definitions,  consists  in  maliciously  re- 
viling God  or  religion.*  It  has  otherwise  been  defined  as  speaking 
evil  of  the  Deity  with  an  impious  purpose  to  derogate  from  the  divine 
majesty,  and  it  embraces  the  idea  of  detraction  when  used  towards 

1.  See  iNDicncBHTS  ahd  Inforua-     S.  See  Libel  and  Slander. 
TiONS.  4.  People  v.  Rugg^les,  8  Johns,  (N. 


8.  See  Cbiuinal  Law. 


Y.)  290,  5  Am.  Dee.  336. 
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the  Supreme  Being,  as  "calumny"  usually  carries  the  same  idea  when 
applied  to  an  individual.* 

3.  Nature  and  Essential  Elementi  of  Blasphemy. — ^The  oftense 
'of  blasphemy  may  be  committed  by  the  use  of  either  spoken  or 
written  words/  and  while  the  consequences  may  be  less  extensively 
pernicious  when  the  words  are  spoken  than  when  they  are  written, 
still  in  boUi  instances  the  reviling  is  an  offense,  because  it  tends  to 
corrupt  the  morals  of  the  people,  and  to  destroy  good  order.  One 
reason  for  making  blasphemy  wi  offense  at  common  law  was  the 
belief  that  as  Christianity  was  parcel  of  the  law,  to  permit  the  casting 
of  contumelious  reproaches  upon  it  tended  to  weaken  the  foundation 
of  morfd  obligation  and  the  efficacy  of  oaths.^  While  formerly,  the 
laws  prohibiting  blasphemy  were  most  rigidly  enforced  and  more 
exacting  than  at  present,  instances  being  given  in  early  English  cases 
of  convictions  of  blasphemous  libel  for  publishing  and  selling  Paine's 
Age  of  Reason,  which  contained  statements  denying  the  truth  of  the 
Scriptures  and  the  story  of  Christ,  under  modem  laws  even  the  de- 
nial of  the  truth  of  Christianity  or  of  the  fundamentals  of  religion, 
if  the  decencies  of  controversy  are  observed,  does  not  constitute  the 
offense  of  blasphemy.'  Hence  the  courts  have  been  careful  to  say 
that  such  laws  are  not  int^ded  to  include  disputes  between  learned 
men  on  particular  controverted  points  or  free  and  decent  discussions 
on  religious  subjects  generally,*  a  right  which  has  also  been  recognized 
by  statute.'*  The  subjects  of  statutory  provisions,  and  the.  constitu- 
tionality of  statutes  in  relation  to  blasphemy,''  and  indictment  and 
proof  in  such  cases  are  treated  elsewhere  in  this  article." 

4.  Definition  and  Essential  Elements  of  Profanity.— The  com- 
mon law  offense  of  profanity,  or  profuie  swearing,  is  the  uttering  of 
words  importing  an  imprecation  of  divine  vengeance  or  implying 
divine  condemnation,  so  used  as  to  constitute  a  public  nuisance." 
It  is  not  absolutely  necessary,  however,  that  the  name  of  the  Deity 
should  be  used,  as  any  words  importing  an  imprecation  of  divine 
vengeance  or  implying  divine  condemnation,  used  so  as  to  constitute 

5.  22  L.R.A.  353  note;  Ann.  Cas.  and  wilfnl  manner,  and  with  a  wicked 
1914A  812  note.  See  also  Libqj  ahd  and  malicious  disposition,  and  not  in 
Slander.  a  serious  discussion  on  any  controvert- 

6.  Ann.  Cas.  1914A  812  note.  ed  point  in  religion.   Ann.  Cas.  1914A 

7.  People  V.  Buggies,  8  Johns.  (N.  812  note. 

T.)  290,  5  Am.  Dec.  335.  11.  See  infra,  par.  5  and  6. 

8.  Ann.  Cas.  1914A  814  note.  12.  See  infra,  par.  7. 

9.  People  V.  Ruggles,  8  Johns.  (N.  13.  Gaines  v.  State,  7  Lea  (Tenn.) 
y.)  290,  5  Am.  Dec.  335.  410,  40  Am.  Rep.  64. 

Ann.  Cas.  1914A  814,  815  note.  22  L.R.A.  353  note;  Ann.  Cas.  1914A 

10.  22  L.R.A.  353  note.  812   note    (wherein    will   be  found 
But  after  a  verdict  of  conviction  for  illustrations  as  to  what  oonstituteB  pro- 
blasphemy  the  court  will  assume  that  fane  swearing). 

the  words  were  uttered  in  a  mnton 
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a  public  nuisance,  wiU  suffice.^*  From  what  has  been  said  it  follows 
that  profane  swearing  in  itself  is  not  indictable,  but  that  it  is  only 
indictable  when  it  amounts  to  a  public  nuisance,^'  and,  therefore,  a 
single  act  of  profane  swearing  is  generally  insufficient  as  a  basis 
of  the  offense.'*  The  subject  of  what  constitutes  a  nuisance  generally 
is  elsewhere  treated.'^  It  is  possible,  however,  to  conceive  of  cases 
where  even  a  single  »ath,  either  by  its  terms,  its  tone  er  its  manner, 
might  under  the  peculiar  circumstances  be  held  to  be  a  nuisance. 
But  such  cases  would  constitute  exertions  to  the  general  rule.'^  Al- 
though, generally,  to  constitute  the  offense  there  must  be  more  than 
a  single  profane  word  or  expression,  it  does  not  follow  that  the  several 
utterances  need  necessarily  be  indulged  in  on  more  than  one  occasion, 
for  it  has  been  ruled  that  profane  swearing  in  a  public  place  and  in 
the  hearing  of  citizens,  continued  for  five  minutes,  although  only 
on  a  single  occasion,  ie  an  indictable  nuisance.'* 

5.  Statutory  Provisions. — In  many  jurisdictions  statutes  have 
been  enacted  defining  blasphemy  and  profanity  and  prescribing  the 
punishment  therefor,**  and  in  some  statutes  provision  has  been 
made  for  punishing  isolated  acts  of  profanity  by  impoeing  a  small 
pecuniary  penalty  for  each  oath,  which  is  recoverable  before  a  justice 
of  the  peace.'  It  has  been  quite  commonly  provided  by  statute  that 
it  is  a  crime  to  use  profane  language  in  or  near  a  dwelling  house, 
or  in  the  presence  of  any  woman  or  child,  or  in  tmy  play,  interlude, 
show,  or  exhibition,  or  so  as  to  disturb  public  worship  or  any  religious 
assemblage.  In  certain  instances  it  is  provided  that  the  objectionable 
words  need  not  be  publicly  used  in  order  to  constitute  the  offense, 
while  in  others  it  is  specially  provided  that  the  use  of  profane  language 
without  provocation  and  in  the  pr^ence  of  a  female  constitutes 
the  offense.*  Statutes  relating  to  profanity  are  strictly  construed,* 
and  under  this  rule  language  which  may  be  contumacious  and 
probably  a  contempt,  uttered  by  a  witness  while  on  the  stand  in  a 
grand  jury  room,  is  not  necessarily  punishable  as  profane  swearing 
and  cursing  in  a  public  place.*   While  the  use  of  profanity  within 

14.  State  V.  Wiley,  76  Miss.  282,  24  12  Am.  Rep.  637;  Gaines  v.  State,  7 
So.  194,  71  A.  S.  R.  531;  Oaines  v.  Lea  (Tenn.)  410,  40  Am.  Rep.  64. 
State,  7  Lee  (Tenn.)  410,  40  Am.  Rep.  19.  State  «.  Chrisp,  85  N.  C.  528, 
64.  39  Am.  Rep.  713. 

15.  Carr  v.  Conyers,  84  Oa.  287,  10  20.  22  L.R.A.  363  note;  Ami.  Cas. 
S.  E.  630,  20  A.  S.  R.  357;  State  v.  1914A  812,  817  note. 

Pepper,  68  N.  C.  269,  12  Am.  Rep.  1.  Oaines  v.  State,  7  Lea  (Teui.) 

637;  Oaines  v.  State,  7  Lea  (Tenn.)  410,  40  Am.  Rep.  64. 

416,  40  Am.  Rep.  64;  Morrison  v.  2.  22  L.R.A.  353  note. 

State,  56  Tex.  Crim.  20,  118  S.  W.  S.  Ann.  Cas.  1914A  817  note.  See 

541,  Ann.  Cas.  1914A  811.  Crihinal  Law  and  Statutes  ffnr  roles 

16.  Gaines  v.  State,  7  Lea  (Tenn.)  of  construction  generally. 

416,  40  Am.  Rep.  64.  4.  Morrison  v.  State,  56  Tex.  Crim. 

17.  See  NuiSANCBS.  20,  118  S.  W.  541,  Ann.  Cas.  1914A 

18.  State  V.  Pepper.  68  N.  G.  259,  811. 
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the  hearing  of  others  may  not  always  amount  to  an  indictable 
offense,  instances  are  nMmerous  where  the  use  of  grossly  indecent 
and  profane  language  in  a  public  place  or  on  the  street  and  within  the 
hearing  of  others  constitutes  a  breach  of  the  peace  and  is  punishable 

as  such.* 

6.  Constitutionality  of  Statutes. — Statutes  against  blasphemy  are 
intended,  not  to  prevent  or  restrain  the  formation  of  any  opinions 
or  the  profession  of  any  religious  sentiments,  but  to  restrain  and 
punish  acts  which  have  a  tendency  to  disturb  the  public  peace,*  and 
they  are  quite  generally  sustained  when  attacked  on  constitutional 
grounds.  Thus  a  constitutional  provision  that  no  preference  shall 
be  given  by  law  to  any  religious  societies,  denominations,  or  modes 
of  worship  is  not  violated  by  a  statute  against  blasphemy.'  For  while 
liberty  of  conscience  and  freedom  of  religious  worship  are  secured 
to  all  by  constitutional  provisions,  it  is  not  necessary  to  maintain  that 
any  man  should  have  the  right  publicly  to  vilify  religion  in  order 
to  give  that. liberty  expression. ^  A  statute  prohibiting  the  use  of 
profane  language  in  certain  localities  is  not  within  a  constitutional 
provision  requiring  uniformity  in  laws  for  the  reason  that  it  is  a 
police  regulation,  which  the  legislature  may  apply  to  whatever  lo- 
calities it  chooses.  Nor  is  such  a  statute  unconstitutional  as  an  inter- 
ference with  the  freedom  of  speech.*  The  constitutionality  of  statutes 
generally  is  properly  considered  under  another  head>* 

7.  Indictment  and  Proof. — ^An  indictment  for  profatie  swearing 
must  aver  all  material  facts  and  circumstances  which  are  essential  to 
constitute  the  offense.'*  Since  the  gravamen  of  the  offense  of  using 
profane  language  is  in  its  being  a  public  or  common  nuisance,  the 
averment  of  the  common  nuisance  is  essential.  But  the  mere  fact 
that  the  indictment  charges  that  the  acts  were  done,  to  the  common 
nuisance  of  all  the  good  citizens  of  the  state,  will  not  be  sufficient  unless 
the  acts  amount  in  law  to  a  nuisance.**   When  the  nuisance  charged 

Wbile  ordinarily  the  crime  of  pro-     32  L.RA,(N.S.)  505-507  note.  See 
fanity  must  be  proceeded  against  by  also  Criuikal  Law. 
indietment,  still  it  has  been  nded  that      6.  Ann.  Cas.  1914A  812  note, 
profanity  in  the  presence  of  a  jndge     7.  22  L.Rj\..  353  note;  Ann.  Cas. 
or  justice  is  punishable  sonunarily.  22  I914A  812  note. 
L.R.A.  353.   See  also  Conteuft.  8.  People  v.  Ruggles,  8  Johns.  (K. 

And  likewise,  under  an  early  stat-  Y.)  290, 5  Am.  Dec.  335. 
nte,  no  eomplfunt  and  warrant  were     Ann.  Cas.  1914A  812  note, 
necessary  against  a  person  ehaiged     9.  Ann.  Cas.  1914A  812  note, 
with  profane  swearing  where  a  justice     10.  See  CoNSTrnrriONAL  Law. 
of  the  peace  had  personal  knowledge     11.  Commonwealth  v.  Linn,  158  Pa. 
of  the  offense.    18  Ann.  Cas.  1914A  St.  22,  27  Atl.  843,  22  L.R.A.  353  and 
812  note.  note. 

6.  Davis  V.  Burgess,  54  Mich.  514,     Ann.  Cas.  1914A  812  note.  See  also 
20  N.  W.  .540,  52  Am.  Rep.  828;  Peo-  Indictmekts  and  Informations. 
pie  V.  Ruggles,  8  Johns.  (N.  Y.)  290,     12.  22  L.R.A.  353  note. 
5  Am.  Dec.  335. 
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is  an  offense  to  the  hearing  it  must  be  charged  and  proved  tliat  the 
profaoe  swearing,  which  constitutes  the  offense,  was  heard  by  divers 
persons.**  Accordingly  it  is  not  sufficient  to  allege  that  the  defendant 
used  profane  language  in  a  public  street,  without  alleging  that  he  did 
so  in  the  presence  and  hearing  of  divers  persons,  as  the  mere  presence 
of  the  accused  in  the  street  would  not  imply  that  the  language  used 
was  heard  by  anyone;  but  an  omission  of  this  allegation  is  not  a 
fatal  defect  if  the  omission  is  supplied  by  other  averments  and  the  in- 
dictment is  good  in  all  other  respects."  Where,  therefore,  it  was  al- 
leged that  the  offense  was  committed  near  a  highway  or  village  and 
adjacent  to  the  residence  of  several  persons,  and  that  the  acts  or  words 
complained  of  disturbed  the  peace,  happiness,  comfort  and  pleasure  of 
such  persons,  such  allegations  were  held  sufficient  to  overcome  the  fail- 
ure to  allege  directly  that  the  acts  were  committed  in  the  presence  or 
hearing  of  the  various  persons  residing  in  or  near  such  street  or  vil- 
lage.'* The  gravamen  of  the  offense  of  blasphemy  being  the  unlaw- 
ful intent,'^  the  very  words  alleged  to  be  bla^heraous  must  be  set 
out,  and  not  merely  their  substance,  since  it  is  from  the  mode  and 
manner  in  which  the  words  ore  spoken  that  the  intent  must  appeu.'* 
An  indictment  for  profanely  swearing  and  cursing  cannot  be  sus- 
tained under  a  statute  against  blasphemy ;  and  the  proof  of  the 
corpus  delicti  of  the  offense  of  blasphemy  cannot  be  predicated  upon  a 
confession  of  the  accused,  where  aside  from  such  confession  there  is 
no  legal  evidence  to  prove  a  crime  committed.*® 

18.  State  V.  Pepper,  68  N.  C.  259,     17.  Ann.  Cas.  1914A  812  note. 
12  Am.  Rep.  637;  Commonwealth  v.     18.  State  v.  ' Pepper,  68  N.  C.  259, 
Linn,  158  Pa.  St.  22,  27  AU.  843,  22  12  Am.  Rep.  637. 


14.  SUte  V.  Pepper,  68  N.  C.  259,  19.  Commimwealth  v.  lion,  158  Pa. 
12  Am.  Rep.  637.  St.  22,  27  Atl.  843,  22  LJI.A.  353. 

15.  Gaines  v.  State,  7  Lea  (Tenn.)  Ann.  Cas.  1914A  814  note.  See  this 
410.  40  Am.  Rep.  64.  reference  for  specifio  instances  of  in- 

16.  Commonwealth  v.  Cincinnati,  N.  dietment  and  proof  in  both  offenses. 
O.  &  T.  P.  R.  Co.,  112  S.  W.  613,  33  80.  68  LJiA.  66  note.  See  also 
Ky.  L.  Rep.  1056,  18  L.R.A.(N.S.)  Corpus  Dzuon;  EvnnNOB. 

699. 


L.R.A.  353. 


Ann.  Cas.  1914A  812  note. 


BLASTING 


See  EzPLOsiOHB  ako  Ezplosivu. 
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BLOOD  HOUNDS 

See  EviDBNCB. 


BLOOD  STAINS 

See  Evidence. 


BOARDING  HOUSES 

See  iKwrKEWnw. 


BOARDS  OF  HEALTH 

See  HuiTH. 


BONA  FIDE  PURCHASERS 

Bills  and  Notes,  Vol.  3,  p.  1031;  Chattel  Mobtqaoes;  Frauoitlbht 
CoNVBTAHOES;  MORTOAQES;  Sale!»;  and  other  speeific  titles. 
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I.  Intboductory 
II.  Execution  akd  Delivery 

III.  Formal  Rbquibites  and  Validity 

IV.  Construction  and  Operation 
V.  Transfer  of. Bonds 

VI.  Performance  of  Conditions 
VII.  Actions 


L  Introductory 

1.  Scope  of  Article 

2.  De6nition  and  Nature 

IL  Execntioa  and  Delivery 

3.  Signature  and  Seal 

4.  Attestation  or  Acknowledgment 

5.  Delivery  in  General 

6.  Delivery  on  Condition  vitb  Notice  to  Obligee 

7.  Delivery  on  Condition  without  Notice  to  Obligee 

IIL  FomuU  Requisites  and  Validity 

Parties 

Consideration  in  General 
Illegality  of  Consideration 
Fraud  or  False  Representation 
Duress  and  Undue  Influence 
Official  or  Statutory  Bonds 
Conditions  Prescribed  by  Statute 
Unconstitutionality  of  Statute 
Public  Policy 

IV.  Construction  and  Operatioa 

17.  Intention  of  Parties 

18.  Measure  and  Character  of  liability 

19.  Joint.  Several,  and  Joint  and  Several  Bonds 

20.  Liability  of  Estates  of  Deeedenta 
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V.  Transfer  of  Bonds 


21.  Negotiability  in  General 

22.  Assignment  of  Bonds 

23.  Equities  and  Defenses  against  Assignee 


VI.  Performance  of  Conditioafl 


24.  Performance  in  General 

25.  Place  of  Performance 

26.  Tender  and  Refusal 

27.  Impossibility  of  Performance 


VII.  Actions 


28.  Accrual  of  Right  of  Action 

29.  Demand  Before  Action 

30.  Parties  to  Actions 

31.  Joinder  of  All  Obligees  in  Action 

32.  Pleading 

33.  Plea  of  Non  Est  Factum 

34.  Recitals  in  Bond  as  Evidence 

35.  Judgment,  Penalty  and  Damages 


1,  Scope  of  Article. — To  the  common  understanding  the  giving 
of  a  hond  implies  security,  as  in  the  ca^  of  fiduciaries  and  otliers 

charged  with  some  public  or  private  duty.  Individual  bonds  given 
as  evidence  of  indebtedness  do  not  differ  in  \eg,&\  effect  from  non- 
negotiable  promissory  notes  except  so  far  as  remedies  and  procedure 
are  concerned.  But  all  bonds,  whether  as  evidence  of  debts  or  to 
secure  the  performance  of  official  duty,  have  certain  common  char- 
acteristics and  are  governed  by  certain  general  rules  and  principles, 
and  it  is  in  this  view  that  the  subject  is  considered  in  this  article. 
Hence  the  discussicm  here  is  limited  to  the  discussion  of  the  genera] 
aspects  of  written  promises  under  seal  to  pay  money,  that  is  to  say 
the  nature,  requisites  and  validity  of  bonds  in  general,  and  the 
incidents  thereof;  the  construction,  operation  and  effect  of  bonds;  and 
the  rights,  remedies  and  liabilities  of  parties.  In  view  of  the  fact 
thai  bonds  are  given  in  such  a  variety  of  legal  proceedings,  for  such 
a  variety  of  purposes,  and  by  persona  in  so  many,  different  relations 
or  affected  by  so  many  different  circumstances,  fill  of  which  involve 
the  application  of  rules  and  principles  peculiar  to  the  particular  topics 
of  the  law,  it  is  evident  that  much  of  the  subject  must  necessarily 
l>e  discussed  in  other  connections.  Accordingly,  elsewhere  in  this  work 
will  be  found  treatment  of  bonds  given  by  political  and  corporate 
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bodies;^  bonds  given  for  particular  purposes  or  in  particular  transac- 
tions;* the  delivery  of  bonds  in  escrow;'  bonds  given  by  particular 
persons  or  persons  in  particular  relations,*  including  oHicial  bonds 
given  by  public  and  other  officers;*  and  bonds  given  in  particular 
proceedings.*  Elsewhere,  also  are  discussed  the  rights,  remedies  and 
liabilities  of  sureties,'  filling  blanks  in  bonds  after  execution  and 
delivery,*  the  presumption  of  payment  from  lapse  of  time,'  the 
authority  of  an  agent  to  execute  sealed  instruments  on  behalf  of 
bis  principal/**  and  the  authority  of  a  partner  to  bind  his  firm  by 
means  of  sealed  instruments. 

2.  Definitiim  and  Nature. — Broadly  speaking,  a  bond,  sometimes 
denominated  a  specialty  as  distingu^ed  from  a  promissory  note 
or  other  simple  contract,  is  merely  an  obUgation  under  seal:^^  but 
it  may  be  deOned  more  precisely  as  an  instrument  under  seal  whereby 
the  obligor  binds  himself  to  pay  a  certain  sum  of  money  to  the 
obligee  at  a  day  appointed.*'  The  distinguishing  characteristic  of 
this  form  of  instrument  is  the  presence  of  the  seal  which  imports 
solemnity  and  deliberation  and  makes  it  of  a  higher  nature  than 
simple  contracts.** 

II.  Execution  and  Deliveky 

3.  Signature  and  Seal. — Whether  the  signature  of  the  obli<;or  if 
essential  to  the  validity  of  a  bond  at  common  law  is  a  matter  of 
some  doubt.  Before  the  Norman  Conquest  the  execution  of  instru- 
ments was  accomplished  by  signing  them,,  and  seals  were  rarely 
used.  The  Kormans,  whose  only  accomplishment  was  in  the  art  of 
war,  reversed  this  practice  and  executed  their  documents  by  allixing 
seals,  omitting  their  signatures  pro  ig^norantia  literarvm.  However, 
this  is  a  matter  that  is  now  of  interest  only  to  the  antiquarian,  because 
it  is  a  well  settled  doctrine  of  the  present  time  that  Uie  signature  of 
the  obligor  is  essential  to  the  completeness  of  a  bond  as  a  binding 

1.  See  Corporations;  Counties j  and  Recognizanob,  p.  32,  «(  passim; 
Municipal  Corporations;  Railroads,  Injunctions,  and  other  specifle  titles, 
and  other  specific  titles.  7.  See  Principal  and  Subbtt;  Sub- 

2.  See  iNDEMNnr;  Shipping  (bot-  rogation. 

tomry  and  respondentia  bonds) ;  Vbn-     8.  See  Alteration  or  Instruubnts, 
dor  and  Purchaser  (title  bonds),  and  vol.  1,  pp.  1009,  1013,  1020. 
other  specific  titles.  9.  See  PatuEnt. 

5.  See  Escrow.  10.  See  Principal  and  Agent. 
4.  See  KxEccTORS  and  Administra-     11.  See  Partnership. 

tors;  Guardian  and  Ward;  Infants;  IS.  Com.  v.  Smith,  10  Alloi  (Mass.) 

Trusts,  and  other  speriflc  titles.  448,  87  Am.  Dec.  672. 

6.  See  Corporations;  Public  Of-  18.  Preston  v.  Hull,  23  Orat.  (Va.) 
FicERS,  and  other  specific  titles.  600,  14  Am.  Rep.  153. 

6.  See  Appeal  and  Error,  vol.  2,  14.  Gilbert  v.*  Anthony,  1  Yerjj. 
pp.  112,  124,  311;  Attachment,  vol.  (Tenn.)  69,  24  Am.  Dee.  439  and 
2,  pp.  837,  868,  875,  885;  vol.  3,  Bail  note. 
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instrument.'^  In  practice  bonds  usually  consist  of  the  following  parts 
in  the  following  order:  (1)  the  obligation  or  promise  to  pay  a  Q>ecified 
sum  to  a  person  named  at  a  stated  time;  (2)  the  condition,  if  any; 
and  (3)  the  testimonium  clause,  followed  by  the  signature  and  seal. 
The  obligor  or  obligors  may  or  may  not  be  named  in  the  first  part  of 
the  bond  according  to  the  above  enumeration,  and  the  date  may  be 
written  either  at  the  head  of  the  instrument  or  in  the  testimonium 
■clause,  e.  g.,  "Witness  my  hand  and  seal  this  1st  day  of  July,  1914." 
As  already  stated,  the  signature  is  usually  placed  at  the  bottom  of  the 
instmment,  but  this  is  not  essential.  Unless  a  statute  prescribes  a  place 
where  the  obligor  shall  write  his  name,  it  is  immaterial  where  the 
signature  appears  on  the  instrument  so  long  as  the  intention  to  be 
bound  is  evident.  The  question  is  always  one  of  fact  as  to  whether  the 
party,  not  having  signed  the  bond  regularly  at  the  foot,  meant  to  be 
bound  by  it  as  it  then  stood,  or  whether  he  left  it  unsigned  because  he 
refu^  to  complete  it.^*  It  is  not  necessary  for  tiie  obligor  to  sign 
the  instrument  personally.    This  may  be  done  by  agent  or  proxy.*' 

4.  Attestation  or  Acknowledgment. — It  is  not  unusual  to  authenti- 
cate the  execution  of  bonds  by  attesting  or  acknowledgment  before  an 
officer,  but  it  is  not  essential  unless  made  so  by  statute.  The  practice 
may  have  originated  at  the  time  when  the  parties  to  suits  were  not 
competent  as  witnesses,  in  order  to  furnish  evidence  of  due  execution 
and  delivery,  but  that  reason  for  attesting  bonds  has  long  since  passed. 
When  attestation  or  other  form  of  authentication  is  required  by  statute, 
the  requirement  should  of  course  be  observed ;  but  it  is  not  essential 
that  the  subscribing  witness  see  the  deed  executed.  It  is  enough  if  the 
obligor  acknowledges  it  to  be  his  signature,  and  requests  the  witness 
to  sign,  and  he  does  sign.^^  The  addition  of  the  name  of  a  subscribing 
witness,  made  after  the  signing  and  sealing  of  a  bond  and  witiiout  the 
knowledge  or  consent  of  the  obligor,  is  not  such  a  material  alteration 
as  will  vitiate  the  instrument." 

5.  Delivery  in  General. — Both  delivery  and  acceptance  are  essen- 
tial to  the  valid  execution  of  a  bond;  but  no  particular  manner  of 
indicating  delivery  or  acceptance  is  necessary.  Any  act  or  word 
from  which  the  intention  of  the  obligor  to  put  the  bond  in  possession 
of  the  obligee  may  be  inferred,  or  by  which  acceptance  by  the  obligee 
is  signified,  is  sufficient."  Accordingly,  where  a  bond  was  delivered  to 
the  cashier  of  the  bank,  who  was  one  of  the  directors,  and  the  obligor 
entered  on  the  duties  of  his  office  under  the  bond,  the  fact  that  the 

16.  People  V.  Hartley,  21  Cal.  585,  635,  19  A.  S.  R.  698  and  note. 
82  Am.  Dec.  758  and  note.  17.  22  L.R.A.  297  note. 

16.  Kenck  v.  Parchen,  22  Mont.  519,      18.  Pequawkett  Bridge  v.  Mathes,  7 
57  Pac.  94,  74  A.  S.  R.  625  and  note;  N.  H.  230,  26  Am.  Dec.  737  and  not*. 
Steininger  v.  Hoch's  Jlx'r,  39  Pa.  St.      19.  32  Am.  Dec.  677  notfe. 
263,  86  Am.  Dee.  521  and  note;  Bene-      20.  BlackweU  v.  Lane,  20  N.  C.  245, 
diet  V.  Hood,  134  Pa.  St.  289,  19  Atl.  32  Am.  Dec  675. 
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bond  was  retained  by  one  of  the  directors  of  the  bank  was  held 
sufficient  to  establish  the  acceptance  of  the  bond,  although  no  accept- 
ance was  shown  by  the  minutes  of  the  board.*^  Acceptance  of  the 
bond  in  such  a  case  is  presumed  from  the  fact  of  its  retention  by  the 
obligee  and  the  entry  by  the  obligor  in  the  performance  of  his  duties 
thereunder.^ 

6.  Delivery  on  Condition  with  Notice  to  Obligee. — ^Where  a  bond 
is  signed  on  condition  that  others  are  to  sign  it  before  delivery,  and  it 
is  so  delivered  without  the  additional  signatures,  it  cannot  be  enforced 
against  the  party  who  signed,  if  the  obligee  had  express  or  implied 
notice  of  the  condition  and  the  same  was  not  afterwards  dispensed 
with  by  the  one  so  signing,  since  a  bond  so  signed  is  really  unfinished 
so  far  as  those  are  concerned  who  have  knowledge  of  the  condition 
and  is  not  to  be  held  a  contract  to  be  bound  alone,  without  the  obligor's 
consent.*  In  order  to  put  the  obligee  on  inquiry  there  must  be  some 
indication  on  the  face  of  the  paper,  indicating  the  condition  on  which 
he  signed,  or  else  there  must  be  some  notice' m  pais  to  the  obligee, 
which  might  fairly  be  regarded  as  equivalent.'  Such  notice  is  afford- 
ed by  the  fact  that  the  names  of  the  other  persons  or  obligors  are  ex- 
pressed in  the  body  of  the  bond,  f<x  this  is  sufficient  to  put  the  obligee 
on  inquiry,  and  thus  charges  him  with  implied  notice  of  the  fact  that 
those  who  signed  the  bond  did  so  with  the  understanding  that  the 
other  parties  named  therein  would  also  sign  it;*  but  the  mere  fact  that 
there  are  unsigned  scrolls  for  additional  names  to  a  bond  will  not 
charge  the  obligee  with  such  implied  notice.'  In  the  absence  of  evi- 
dence of  conditional  delivery  by  the  sureties  who  signed,  the  law  pre- 
sumes that  they  consented  to  the  delivery  of  it  without  the  signatures 
of  the  other  party  whose  name  is  on  it and  when  the  evidence  is  in 

21.  Fiala  v.  Ainswortb,  63  Neb.  1, 88  74  A.  S.  K.  625  and  note;  Whitaker  v. 
N.  W.  135,  93  A.  S.  R.  420  and  note.  Richards,  134  Pa.  St.  191, 19  Atl.  501, 

1.  Graves  v.  Lebanon  Nat.  Bank,  10  19  A.  S.  R.  684,  7  L.RA.  749;  Ward 
Bash  (Ky.)  23,  19  Am.  Rep.  50.       v.  Chum,  18  Qrat.  (Ya.)  801,  98  Am. 

2.  Allen  v.  Mamey,  65  Ind.  398,  32  Dec.  749  and  note. 

Am.  Rep.  73;  Sharp  v.  United  States,  4.  Alien  v.  Mamey,  65  Ind.  398,  32 
4  Watts  (Pa.)  21,  28  Am.  Dec  676  Am.  Rep.  73;  State  v.  Lewis,  73  N. 


3.  Trustees  of  Schools  v.  Sheik,  119  Am.  Dec.  676  and  note ;  Fletcher  v. 
lU.  579,  8  N.  E.  189,  59  Am.  Rep.  830;  Austin,  11  Vt  447,  34  Am.  Dec  698 
Pepper  v.  State,  22  Ind.  399,  85  Am.  and  note. 
Dee.  430  and  note;  Allen  v.  Mamey,  28  Am.  Dec.  679  note. 
65  Ind.  398,  32  Am.  Rep.  73;. Benton  5.  Nash  v.  Fugate,  24  Grat.  (Va.) 
County  Sav.  Bank  v.  Boddieker,  105  202, 18  Am.  Rep.  640;  Nash  v.  Fugate, 
la.  548,  75  N.  W.  632,  67  A.  S.  R.  32  Grat.  (Va.)  595,  34  Am.  Rep.  780. 
310  and  note,  45  L.R.A  321;  Kenek  6.  Ward  v.  Choni,  18  Grat.  (Va.) 
V.  Parchen,  22  Mont.  519,  57  Pae.  94,  801,  98  Am.  Dee.  7^  and  note. 


and  note. 

28  Am.  Dee.  679  note. 


C.  138,  21  Am.  Rep.  461;  Sharp  v. 
United  States,  4  Watts  (Pa.)  21,  28 
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conflict  as  to  whether  there  was  an  agreement  that  the  bond  should 
not  be  delivered  until  signed  by  others,  the  question  is  for  the  jury.' 

7.  Delivery  on  Condition  without  Notice  to  Obl^ee. — The  principal 

difficulty  and  conflict  arise  in  that  class  of  cases  where  a  surety  signs  a 
bond,  and  delivers  it  to  his  principal,  on  a  condition  of  which  the 
obligee  has  no  notice  that  other  persons  not  named  therein  are  also  to 
sign  it,  and  the  principal  delivers  it  to  the  obligee  without  obtaining 
the  additional  signatures.  In  numerous  decisions  it  has  been  laid 
down  that  such  a  bond  is  merely  an  escrow  in  the  hands  of  the  prin- 
cipal, to  be  delivered  only  after  the  performance  of  the  condition  as  to 
obtaining  the  additional  signatures,  and  that,  if  delivered  without  per- 
formance of  that  condition,  it  is  not  obligatory.*  It  seems  clear  that 
the  better  doctrine  is  that  where  there  is  nothing  on  the  face  of  the 
paper,  indicating  that  other  co-sureties  were  expected  to  become  parties 
to  ^e  instrument,  and  no  fact  is  brought  to  the  knowledge  of  the 
obligee  before  he  accepte  the  instrument  calculated  to  put  hun  on  his 
guard  in  regard  to  that  point,  and  which  would  naturally  have  led  a 
prudent  man  to  make  inquiry  before  accepting  the  security,  the  instru- 
ment is  binding  since  the  fault  cannot  be  said  to  rest,  to  any  extent, 
upon  the  obligee;*  and  this  on  the  principle  that  where  one  of  two  in- 
nocent persons  must  suffer  a  loss,  he  shall  bear  it  whose  want  of  cau- 
tion occasioned  it.***  Such  a  bond  cannot,  therefore,  be  avoided  by 
the  sureties  especially  where  the  obligee  had  been  induced,  on  the 
faith  of  such  bond  to  act  to  his  own  prejudice.**  Where,  however,  a 
bond  is  presented  to'  a  person  who  is  solicited  to  sign  it  as  a  surety,  and 
the  names  of  certain  other  persons  are  recited  in  the  body  of  the  bond, 
and  appear  signed  to  it,  and  the  person  solicited  to  sign  believes  that 
their  signatures  are  genuine,  when,  as  afterward  appe^u^,  they  are 
foiled,  the  surety  is  not  bound.*' 

III.  FoBMAL  Requisites  a27d  Valioity 

8.  Parties. — An  obligor  and  obligee  are  absolutely  essential  to  a 
bond,  and  though  it  is  not  indispensable  that  the  party  to  whom  the 

7.  Spencer  v.  McLean,  20  Ind.  App.  853  and  note. 

626,  50  N.  E.  769,  67  A.  S.  R.  271      10.  28  Am.  Dee.  681  note. 

and  note.  11.  Taylor  Co.  v.  King,  73  Ta.  IfiS, 

8.  Guild  V.  Thomas,  54  Ala.  414,  25  34  N.  W.  774,  5  A.  S.  R.  666  and  note; 
Am.  Rep.  703  and  note.  Adams  v.  Bean,  12  Mass.  137,  7  Am. 

28  Am.  Dec.  680  note.  Dec.  44;  State  v.  Potter,  63  Mo.  212, 

9.  Trustees  of  Schools  v.  Sheik,  119  21  Am.  Rep.  440;  German  American 
111.  579,  8  N.  E.  189,  59  Am.  Kep.  830;  Bank  v.  Auth,  87  Pa.  St.  419,  30  Am. 
Webb  V.  Baird,  27  Ind.  368,  89  Am.  Rep.  374;  Nash  v.  Fugate,  24  Grat. 
Dec.  507  and  note;  Allen  v.  Marnev,  (Va.)  202,  18  Am.  Rep.  640. 

65  Tnd.  398,  32  Am.  Rep.  73;  White  v.      12.  Linn  Coimty  v.  Farris,  52  Mo. 
Dnggan,  140  Mass.  18,  2  N.  K.  HO,  75,  14  Am.  Rep.  389;  State  v.  Lewis, 
54  Am.  Rep.  437;  Beiden  v.  TInrlhut,  73  N.  C.  138,  21  Am.  Rep.  461. 
94  Wis.  562,  69  N.  W.  357,  37  L.B.A. 
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promise  is  made  should  be  mentioued  eo  nomine,  that  his  name  of 
baptism  and  surname  shall  be  given,  he  must  be  in  some  unmistakable 
manner  designated  in  the  instrument;  ^*  and  the  omission  so  to  name 
the  obligee  is  a  difect  which  cannot  be  supplied  by  an  averment^* 
It  is  not  necessary,  however,  that  the  names  of  the  obligors  should 
appear  in  the  body  of  the  instrument.  If  the  obligors,  in  witness 
of  their  obligation  to  perform  certain  covenants  and  conditions, 
have  affixed  their  hands  and  seals  to  the  bond,  that  is  sufficient  to  bind 
them ;  nor  does  tJhe  omission  of  some  of  the  obligors  named  in  the 
body  of  the  ii^rument  to  sign  necessarily  invalidate  it  as  to  those  who 
do  sign.^' 

9.  Consideration  in  General. — ^^U  common  law  a  bond  conditioned 
for  the  payment  of  a  sum  ol  money,  is  enforceable,  though  in  fact  it  is 
voluntary  and  made  without  any  valuable  consideration;  and  in  an 

action  on  such  an  instrument  the  defendant  cannot  plead  or  prove 
either  absence  or  failure  of  consideration.^'  The  seal  imports  con- 
sideration or,  more  accurately,  dispenses  with  the  necessity  therefor, 
and  gives  to  the  instrument,  in  the  absence  of  fraud,  the  effect  of  a 
bond  executed  for  a  consideration ;  and  if,  for  the  payment  of  money, 
makes  it  enforceable  as  a  debt  against  the  obligor  and  all  vohmteers 
claiming  under  him.^^  Under  the  statutes  which  have  been  enacted 
in  some  of  the  states,  and  which  provide  that  in  actions  on  sealed  in- 
struments the  seal  shall  be  merely  presumptive  evidence  of  a  sufficient 
consideration  and  may  be  rebutted  to  the  same  extent  and  in  the  same 
manner  as  if  the  instrument  were  not  sealed,  the  obligor  may  set  up 
fraud  i(i  the  consideration  as  a  defense;^'  or  he  may  show  total  or 
partial  failure  of  consideration  to  defeat  or  diminish  the  recovery  on 
the  bond.**  If,  however,  a  defense  is  founded  on  a  total  or  partial 
failure  of  consideration,  or  on  fraudulent  acts  or  representations  affect- 

13.  Phelps  V.  Call,  29  N.  C.  262,  St.  279,  43  Atl.  1032,  73  A.  S.  R.  808 
47  Am.  Dec.  327  and  note;  Preston  v.  and  note. 

HuU,  23  Orat.  (Va.)  600, 14  Am.  Rep.  17.  Christian   v.   MiUer,  3  Leigh 

153.  (Va.)    78,   23   Am.   Dec   251  and 

14.  Phelps  V.  Call,  29  N.  C.  262,  47  note. 

Am.  Dec.  327  and  note.  95  Am.  Dec.  287  note. 

15.  Ahrend  v-  Odiorne,  125  Mass.  50,  18.  Garden  v.  Derrickson,  2  Del.  Ch. 
28  Am.  Rep.  199;  Campbell  v.  Roter-  386,  95  Am.  Dec.  286  and  note.  And 
ing,  42  Minn.  115,  43  N.  W.  79;'),  6  see  Skals. 

L.R.A.  278  and  note;  Johnson  v.  The  19.  Giles  v.  Williams,  3  Ala.  316,  37 

Lehigh,  13  Mo.  539,  53  Am.  Dec.  162;  Am.  Dm.  692  and  pote. 

Pequawkett  Bridge  v.  Mathes,  7  X.  II.  95  Am.  Dec.  287  note. 

230,  26  Am.  Dec.  737  and  note;  Cooke  20.  Smith  v.  Busby,  15  Mo.  388,. 57 

V.  Crawford,  1  Tex.  9,  46  Am.  Dec.  93  Am.  Dec.  207  and  note;  Zimmer  v. 

and   note;   Luster   v.   Middlecoff,   8  Settle,  124  N.  Y.  37,  26  N.  E.  341, 

Grat.  (Va.)  54,  56  Am.  Dee.  129  and  21  A.  S.  R.  638  and  note;  Stockton  v. 

note.  Cook,  3  Uunf.  (Va.)  68,  6  Am.  Dee. 

61  Am.  Dec.  671  note.  504. 

16.  In  re  Gleeson's  Estate,  192  Pa. 
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ing  the  consideration,  the  special  facts  must  be  pleaded  but  a  plea 
that  the  consideration  of  a  bond  has  failed  is  not  made  out  where  it  is 
impHedly  admitted  that  the  contract  is  not  rescinded,  and  that  the 
defendant  has  possession,*  or  by  evidence  which  is  contradicted  by 
definite  recitals  in  the  bond  itself,  and  which  is  therefore  inadmissible 
in  an  action  thereon.*  Irrespective  of  statute,  however,  it  is  held  that 
a  bond  given  without  a  valuable  consideration  cannot  be  enforced 
against  the  obligor,  or  against  his  estate,  and  this  though  there  may  be 
a  meritorious  consideration,  as  where  the  obligor  and  the  obligee  are 
husband  and  wife,  on  the  general  principle  that  equity  will  not  inters 
fere  in  favor  of  mere  volunteers.* 

10.  Illegality  of  Consideration. — Under  the  general  principle  that 
a  contract,  the  consideration  of  which  is  the  doing  of  an  ac^  either 
mahtm  in  se  or  malum  prohibitum,  is  void,  no  recovery  can  be  had 
on  a  bond  executed  to  enable  the  obligee  to  defraud  his  creditors,*  or 
on  a  bond  given  for  the  purchase  of  lottery  tickets,  where  the  lottery 
is  unauthorized  by  law,*  or  for  a  gaming  consideration,'  or  where  it 
has  been  executed  to  a  sheriff  on  condition  that  he  omit  doing  that 
which  he  ought  to  do,^  or  when  the  condition  is  to  do  a  thing  which 
has  been  rendered  illegal,*  the  bonds  where  so  given  being  void. 

11.  Fraud  or  False  Representation. — Fraud  may  be  given  in  evi- 
dence in  a  court  of  law  to  vacate  a  bond  if  the  fraud  relates  to  the 
execution  of  the  instrument;  as  if  it  was  misread  to  the  party,  or  his 
signature  was  obtained  to  an  instrument  which  he  did  not  intend  to 
sign.^*  According  to  some  authorities,  if  the  fraud  relates  to  transac- 
tions preceding  the  execution  of  the  instrument,  such  as  falsg  repre- 
sentations respecting  the  right,  title,  amount,  soundness,  quantity, 
quality  or  value  of  the  consideration  which  influenced  the  obligor  to 
make  the  bond,  it  cannot  be  averred  or  proved  as  a  defense  at  law, 
but  the  remedy  is  in  equity.'*  On  the  other  hand  it  is  held  that  a 
court  of  common  law  is  equally  competent  with  a  court  of  equily  to 
rescind  and  set  aside  contracts  on  the  ground  of  fraud,  where  such 
grounds  can  be  established  by  the  common  law  rules  of  evidence.*' 

1.  Huston  V.  Williams,  3  Blackf.  son  v,  Barrett,  2  Hen.  &  M.  (Va.)  80, 
(Ind.)  170,  25  Am.  Dec.  84.  3  Am.  Dee.  612. 

2.  GUes  V.  WUIiams,  3  Ala.  316,  37  8.  Renfro  v.  Heard,  14  Ala.  23,  48 
Am.  Dec.  692  and  note.  Am.  Dec.  82  and  note. 

3.  Fulton  t).  Hood,  34  Pa,  St.  365,  9.  Brown  v.  Dillahunty,  4  Smedes  & 
75  Am.  Dec.  664  and  note.  M.  (Miss.)  713,  43  Am.  Dec.  499  and 

4.  In  re  James,  146  N.  Y.  7?,  40  N.  note. 


5.  Powell  ti.  Inman,  53  N.  C.  436,  82  82  Am.  Dec.  598  and  note;  Taylor  v. 
Am.  Dee.  426  and  note.    See  Con-  King,  6  Munf.  (Va.)  358,  8  Am.  Dec 


6.  Morton   v.   Fletcher,  2   A.   K.      37  Am.  Dec.  694  note. 

Marsh.  (Ky.)  137,  12  Am.  Dec.  366.      11.  Huston  v.  Williams,  3  Blackf. 

7.  Buekner  v.  Smith,  1  Wash.  (Va.)  (Ind.)  170,  25  Am.  Dec.  84. 

296,  1  Am.  Dee.  463  and  note;  Wood-     12.  State  v.  Qaillard,  2  Bay  (8.  C.) 
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10.  Phillips  v.  Potter,  7  R.  I.  289,  • 
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The  obligors  in  a  fiauduleni  bond  cannot  shield  themselves  from  lia- 
bility by  alleging  tiheir  own  fraud;  and  the  obligee  on  a  bond  given 
for  a  fraudulent  purpose  may  recover  thereon  if  he  needs  no  aid  from 
the  fraud  to  make  out  his  case,  but  has  a  perfect  cause  of  action  irre- 
spective of  the  fraud.**  It  has  been  held  that  where  there  has  been 
actual  and  positive  fraud  in  the  execution  of  a  bond,  or  the  adverse 
party  has  acted  mala  fide,  there  can  be  no  such  thing  as  contirnxation, 
since  what  was  once  fraud  will  always  be  so,  on  the  principle  that  a  con- 
tract infected  with  fraud  is  not  merely  voidable,  but  void,  and  confirm- 
ation without  a  new  consideration  would  be  nudum  pactum.**  But 
one  who  seeks  release  from  an  obligation  of  bis  bond  on  the  ground 
of  actual  fraud  or  misrepresentation  must  establish  that  there  was  a 
false  representation  of  a  matter  of  substance,  important  to  his  interests, 
and  actually  misleading  him  to  his  hurt.  A  false  affirmation  of  a 
matter  resting  in  opinion,  or  even  of  a  fact  equally  open  to  the  knowl- 
edge or  inquiry  of  both  parties,  is  not  available  for  any  such  purpose.*' 

12.  Duress  and  Undue  Influence. — ^It  is  a  familiar  principle  that 
where  a  bond  is  obtained  by  taking  an  unjust  and  unconscionable  ad- 
vantage of  the  obligor's  circumstances  or  weakness,  it  may  be  avoided 
eiUier  at  law  or  in  equity.**  Thus,  duress  of  goods  will  avoid  a  bond, 
where  advantage  is  taken  of  a  man's  necessities  by  getting  his  goods 
into  poesession,  and  there  ia  no  o&er  speedy  means  left  of  getting 
them  back  again  but  by  giving  a  note  or  bond,  or  where  a  man's 
necessities  may  be  so  great  as  not  to  admit  of  the  ordinary  process 
of  law  to  afford  him  relief.  In  such  a  case  duress  of  one's  property  is 
a  good  plea  to  an  action  on  a  bond  given  to  procure  iia  release  under 
hard  and  pressing  circumstances.*'  But  duress  and  undue  influence 
as  a  defense  to  an  action  on  a  bond  are  not  available  on  a  false  affirm- 
ation of  a  matter  resting  in  opinion,  or  even  on  a  fact  equally  open  to 
the  knowledge  or  inquiry  of  both  parties,  such  as  a  threat  to  procure 
an  indictment ;  **  nor  can  an  obligor,  on  the  ground  of  duress,  procxire 
the  cancellation  of  a  bond  given  under  a  statute  to  stop  a  prosecution 
for  seduction,  even  though  he  Bubsequently  discovers  proof  exonerat- 
ing him  of  the  crime.** 

13.  Official  or  Statutory-  Bonds. — Official  bonds  will  not  be  declared 
invalid  by  the  courte,  except  on  the  most  satisfactory  grounds.  Of 
course,  if  a  statute  which  preecribes  the  conditions  and  terms  of  such 

11, 1  Am.  Dec  628.  For  a  full  discus-  75  Am.  Dee.  664  and  note.   And  see 

rion  of  the  rights  and  remedies  of  per-  Fraud  and  Dicbft. 

sons  who  have  been  overreached  by     16.  See  Durbss. 

fraud,  see  Fraud  and  Deceit.  17.  Perry  v.  Hensley,  14  B.  Mon. 

13.  Evans  v.  Dravo,  24  Pa.  St  62,  (Ky.)  474,  61  Am.  Dee.  164;  CoUins 
62  Am.  Dec.  359  and  note.  v.  Westbury,  2  Bay  (8.  C.)  211,  1 

14.  MeHugh  v.  Sohuylkill  County,  Am.  Dec.  643  and  note. 

67  Pa.  St.  391,  5  Am.  Rep.  445.  See  18.  Fulton  v.  Hood,  34  Pa.  St  365, 
Contracts.  75  Am.  Dee.  664  and  note. 

16.  Foiton  V.  Hood,  34  Pa.  St.  365,     19.  Oriffin  «.  Oriffln,  130  0*.  527, 
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bonds  declares  that  all  bonds  not  taken  ]>ursuant  to  it  shall  be  void, 
they  will  be  held  void;  but  UJiless  the  statute  expressly  so  provides, 
only  those  parts  or  conditions  of  the  bond  that  are  contrary  to  the 
provisions  of  the  statute  will  be  void.  All  the  rest  of  the  conditions 
will  be  held  good,  and  the  obligors  will  not  he  allowed  to  escape  liabil- 
ity because  the  bond  does  not  conform  in  all  things  with  the  require- 
ments of  the  statute.*®  The  failure  or  neglect  of  a  court,  board,  or 
officer  to  approve  or  file  an  official  bond,  will  not  affect  its  vahdity, 
for  the  reason  that  the  government  is  not  responsible  for  the  laches,  or 
the  wrongful  acts  of  its  officers.  Every  surety  on  an  official  bond  to 
the  government  is  presumed  to  enter  into  his  contract  with  a  full 
knowledge  of  this  principle  of  law,  and  to  consent  to  be  dealt  with 
accordingly.'  A  bond  for  an  injunction  is  not  void  by  reason  of  v-he 
fact  that  the  court  ordering  the  same  had  no  power  so  to  do,  but  will 
be  held  valid  as  a  common  law  bond.* 

14.  Conditions  Prescribed  by  Statute. — Failure  to  comply  with 
conditions  imposed  by  statute  is  generally  a  good  defense  to  an  action 
on  a  bond ;  *  but  where  the  variations  are  immaterial,  and  there  is 
substantial  conformity  to  the  statute,  the  bond  is  valid  to  the  extent 
of  the  condition.*  If,  however,  the  condition  expressed  is  materially 
at  variance  with  or  in  excess  of  that  prescribed  by  statute  the  bond  may 
be  void  so  far  as  the  condition  is  in  excess  of  ihe  statute,  or  void  as. 
a  whole,  or  valid  as  a  whole,  according  to  its  nature  and  the  nature  of 
the  condition.*  It  is  sometimes  stated  that  where  a  bond  is  ^oid  in 
part,  as  against  tlie  positive  pro\'isioni^  of  a  statute,  the  whole  bond  is 
void ;  •  but  the  prevailing  doctrine  is  that  where  the  conditions  of  a 
»<tatutory  bond  are  separable,  and  part  are  authorized  by  the  statute 

61  S.  E.  16,  14  Ann.  Cas.  866,  16  Co.,  80  Pa.  St.  15,  21  Am.  Rep.  89 

L.R,A.(N.S.)  937.  and  note. 

20.  Stephens  i'.  Crawford,  1  Ga.  574,  4.  Wood  v.  Corry  Water-Works  Co., 

44  Am..  Dec.  680;  Probate  Court  for  44  Fed.  146,  12  L.R.A.  168  and  note; 

Dist.  of  Grand  Isle  r.  Strong,  27  Vt.  Nelson  i-.  Hubbard,  96  Ala.  238,  11 

202,  65  Am.  Dee.  190  and  note.  So.  428,  17  L.R.A.  37,5  and  note; 
82  Am.  Dec.  760  note.   And  see  gen-  Benton  County  Sav.  Bank  v.  Boddiek- 

erally  Public  Ofiticers.  er,  105  la.  548,  75  N.  W.  632,  67  A.  S. 

1.  Auditor  v.  Woodruff,  2  Ark.  73,  R.  310,  45  L.R.A.  321;  Smith  v.  Allen, 
33  Am.  Dec.  368;  Deer  Lodge  County  1  N.  J.  Eq.  43,  21  Am.  Dec.  33;  Sharp 
V.  United  States  Fidelity  &  Guaranty  v.  United  States,  4  Watts  (Pa.)  21,  28 
Co.,  42  Mont.  315,  112  Pae.  1060,  Am.  Dec.  676  and  noter  Kincannon 
Ann.  Cas.  1912A  1010  and  note.  v.  Carroll,  9  Yerg.  (Tenn.)  11,  30  Am. 

2.  Hanna  i-.  McKenzie,  5  B.  Mon.  Dec.  391;  First  Nat.  Bank  of  North 
(Ky.)  314,  43  Am.  Dec.  122  and  note.  Bennington  v.  Mount  Tabor,  52  Vt. 
See  Injunctions.  87,  36  Am.  Rep.  734;  Pratt  r.  Wriglit, 

3.  Aurora  v.  West,  22  Ind.  88^  85  13  Grat.  (Va.)  175,  67  Am.  Dec.  767 
Am.  Dee.  413  and  note;  Catfrey  v.  and  note. 

Dudgeon,  38  Ind.  .512,  10  Am.  Rep.      5.  67  Am.  Dee.  771  note. 

126;  Territory  «.  Woodring,  15  Okla.      6.  Mackie  v.  Cairns,  5  Cow.  (N  T.) 

203,  82  Pac.  572,  1  L.R.A.tN.S.)  848  547,  15  Am.  Dec.  477  and  note, 
and  note;  Thome  v.  Travellers'  Ins. 
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and  part  not  authorized  or  even  prohibited,  and  the  statute  does  not 
expressly  or  by  necessary  impUeation  declare  it  void  aa  a  whole,  the 
conditions  not  authorized  or  proliibited  may  be  rejected  as  surplusage  ' 
and  the  residue  sustained  as  a  good  statutory  bond  pro  tanto,  the  rule 
being  the  same  as  that  applied  to  common-law  bonds  partly  good  and 
partly  bad.^  In  some  instances,  the  question  has  been  raised  as  to 
whether  tiie  nonstatutory  conditions  might  not  be  enforced  as  a  com- 
mon-law obligation  independently  of  the  statute,  although  in  a  num- 
ber of  decisions  it  has  been  declared  that  the  nonstatutory  conditions 
in  such  a  case  were  absolutely  void.'  It  is  apparent  that  where  the 
statute,  expressly  or  by  necessary  implication,  declares  void  a  bond 
conditioned  otherwise  than  as  prescribed  by  the  statute,  there  can  be 
no  question  as  to  its  entire  invalidity.*® 

15.  Unconstitutionality  of  Statute. — A  bond  given  in  pursuance  of 
a  statute  afterwards  declared  unconstitutional  is  not  necessarily  ren- 
dered invalid  by  such  decision.  If  the  bond  is  otherwise  valid,  and 
rests  on  a  consideration  independent  of  the  statute,  it  may  be  en- 
forced," for  where  the  benefits  already  enjoyed  by  the  obligor  are  not 
taken  away  by  the  annulment  of  the  statute,  the  bond  may  neverthe- 
less be  tipheld  as  a  common-law  contract,  if  otherwise  unobjectionable; 
but  if  the  consideration  is  absent,  the  instrument,  like  any  other 
nudum  pactum,  affords  no  basis  for  recovery.'* 

16.  Public  Policy. — The  general  rule  is  that.where  persons  under 
no  disability  voluntarily  enter  into  a  contract  on  a  sufficient  con- 
sideration, an  action  will  lie  for  its  breach.  A  notable  exception  to 
this  rule  is  in  the  case  of  c-ontract<^  which  are  contrary  to  public  policy, 
that  is,  contracts  which  violate  the  fundamental  principles  of  organized 
society.  This  doctrine,  which  is  fully  discussed  dsewhere,*'  is  ap- 
plicable to  bonds  equally  with  oUier  contracts.'* 

7.  Smith  c.  Allen,  1  N.  J.  Eq.  43,     9.  67  Am.  Dec.  771  note. 

Zl  Am.  Dec.  33;  Maekie  v.  Cairns,  5  10.  Smith  v.  Alien,  1  N.  J.  Eq.  43, 

Cow.  (N.  T.)  547,  15  Am.  Dee.  477  21  Am.  Dec.  33. 

and  note;  Probate  Court  of  Central  67  Am.  Dec.  774  note. 

Falls  V.  Adams,  27  R.  I.  97,  60  Atl.  11.  Stevenson  v.  Morgan,  67  Neb. 

769,  8  Ann.  Cas.  1028  and  note;  Polk  207,  93  N.  W.  180,  108  A.  S.  R.  629 

V.  Plummer,  2  Humph.  (Tenn.)  oOO,  and  note. 

37  Am.  Dec.  566  and  note;  State  «.  12.  Stevenson  v.  Morgan,  67  Neb. 

McGuire,  46  W.  Va.  328,  33  S.  K  207,  93  N.  W.  180,  108  A.  S.  R.  629 

313,  76  A.  S.  R.  822  and  note.  and  note;  Portland  v.  Bituminous  Pav. 

8.  Stephens  v.  Crawford,  1  Ga.  574,  Co.,  33  Ore.  307,  52  Pac.  28,  72  A.  S. 
44  Am.  Dec.  G80  and  note;  Bunneman  R.  713  and  note,  44  L.R.A.  527. 

V.  Wagner,  16  Ore.  433,  18  Pac.  841,  13.  See  Coktracts. 

8  A.  S.  R.  30G  and  note;  Portland  v.  14.  Harbison   v.   Shirlev,  139  la. 

Bituminous  Pav.  Co.,  33  Ore.  307,  52  605,  117  N.  W.  963,  19  L.K.A.{N.S.) 

Pac.  28,  72  A.  S.  R.  713  and  note,  44  662  and  note;  Carey  ».  Mackav,  82 

L.R.A.  527;  Claasen  v.  Shaw,  5  Watts  Me.  .516,  20  Atl.  84,  17  A.  S.  R.  500, 

iPa.)  468,  30  Am.  Dec.  :t38  and  note.  !)  L.R.A.  113;  Palmer  v.  Stebbins,  3 

67  Am.  Dee.  775  note.  Pick.  (Mass.)  IBS,  15  Am.  Dea  204; 
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IV.  Construction  and  Operation 


17.  Intention  of  Parties. — ^In  construing  an  instrument  under  seal, 
although  the  courts  generally  adhere  closely  to  the  letter,**  yet  the 
rule  which  prevails  over  all  others  is  that  a  court  may  put  itself  in  the 
place  of  the  contracting  parties;  may  consider,  in  view  of  aX\  the  facts 
and  circumstances  surrounding  them  at  the  time  of  the  execution  of 
the  instrument,  what  they  intended  by  the  terms  of  their  contract; 
and  when  their  intention  is  manifest  it  must  control  in  the  interpreta- 
tion of  the  instrument,  regardless  of  inapt  expressions,  or  mere  techni- 
cal rules  of  construction.**  It  is  proper  to  consider  the  state  of  the 
parties  and  the  property  when  the  bond  was  given,  and  determine 
from  that  instrument  in  its  entirety  and  the  whole  condition,  the  pur- 
pose for  which  it  was  given,  without  rejecting  any  word,  if  consistent 
effect  can  be  given  to  if  Accordingly,  an  omission  in  the  bond 
rendering  it  senseless  may  be  supplied  by  reference  to  the  whole 
instrument  whereby  the  intention  of  the  parties  can  be  thus  ascer- 
tained.** Where,  by  mistake,  the  condition  is  so  drawn  as  to  be 
senseless  and  void,  it  may  be  read  and  taken  in  the  light  of  the  evident 
intention  of  the  parties,  where  such  intention  accords  with  justice  and 
Uie  rights  of  the  case;  *'  hut  where  tlie  bond  fails  to  recite  any  con- 
dition, concluding  merely  "then  this  obligation  shall  be  .void,"  etc., 
the  courts  have  no  right  to  presume  that  the  contracting  parties  in- 
tended to  insert  in  the  bond  a  provision  other  than  or  different  from 
that  which  the  language  used  would  indicate,  as  this  would,  in  effect, 
be  making  contracts  for  the  parties,  which  courts  are  powerless  to  do.* 

18.  Measure  and  Character  of  Liability. — In  applying  the  rule  as 
to  the  measure  of  an  obligor's  liability,  the  limitation  whereof  is 
ordinarily  fixed  in  the  instrument  itself,  all  the  provisions  of  the  bond 
must  be  construed  together; '  and  where  execution  and  delivery  of  the 

Alger  V.  ThacAier,  19  Pick.   (Mass.)  First  Nat.  Bank  of  Baltimore  v.  Ger- 

51,  31  Am.  Dec.  119  and  note;  Winn  ke,  88  Md.  449,  13  AtL  358,  6  A. 

u.  Sanford,  148  Mass.  39,  18  N.  E.  S.  R.  453  and  note. 

677,  1  L.R.A.  512  and  note;  Webster  60  A.  S.  R.  419  note. 

V.  Buss,  61  N.  H.  40,  60  Am.  Rep.  17.  WUloughby  v.  Fidelity  &  De- 

317;  Hurd  ti.  Kelly,  78  N.  Y.  588,  34  posit  Co.  of  Maryland,  16  Okla.  546, 

Am.  Rep.  567;  Whiting  v.  Johnson,  85  Pac.  713,  8  Ann.  Cas.  603  and 

11  Serg.  &  R.  (Pa.)  328,  14  Am.  Dec.  note,  7  L.R.A.(N.S.)  548;  MiUer  v. 

633  and  note;  Barrett  c.  Garden,  65  Heller,  7  Serg.  &  R.  (Pa.)  32, 10  Am. 

Vt.  431,  26  Atl.  530,  36  A.  S.  R.  876  Dec.  413. 

and  note.  18.  Kincannon  v.  Carroll,  9  Yerg. 

16.  National  Exch.  Bank  v.  Gay,  57  (Tenn.)  11,  30  Am.  Dec.  391. 

Conn.  224,  17  Atl  555,  4  hJt.A.  343  19.  Giles  v.  Halsted,  24  N.  J.  L. 

and  note.  366,  61  Am.  Dee.  668  and  note. 

16.  Westervelt  v.  Mohrensteeher,  76  1.  Fitzgerald  v.  Staples,  88  III.  234, 

Fed.  118,  40  U.  S.  App.  221,  22  C.  C.  30  Am.  Rep.  551. 

A.  93,  34  L.R.A.  477;  Planters'  &  2.  Benton   County   Sav.   Bank  v. 

Merchants'  Bank  of  Huntsville  v.  Hill,  Boddicker,  105  la.  548,  75  N.  W.  632, 

1  Stew.  (Ala.)  201,  18  Am.  Dec  39;  67  A.  S.  R.  310,  45  L.RA.  321. 


56 


4  R.  C.  L. 


BONDS 


bond  is  not  in  fact  disputed,  it  is  not  competent  to  aver  and  prove  that 
a  different  measure  of  liability  was  intended.*  Since  all  preliminary 
negotiations  and  agreements  are  deemed  to  be  mei^ed  in  the  iinal 
instrument  of  the  parties,  it  is  held  that,  in  the  absence  of  an  allega^ 
tion  of  fraud  or  mistake,  and  where  the  meaning  of  its  terms  is 
wholly  free  from  doubt,  no  construction  will  be  permitted  contrary 
to  the  terms  of  the  bond  in  order  to  vary  or  qualify  what  is  in  the  final 
writing.  But  where  the  provisions  of  a  bond  are  ambiguous,  parol  evi- 
dence is  admisible  to  place  the  court  in  the  position  of  the  parties  at 
the  time  the  bond  was  execnted,  and  also  to  show  their  acts  under  it, 
in  order  that  the  meaning  of  the  language  used  may  be  ascertained. 
Accordingly,  it  has  been  held  that  a  judgment  entered  on  a  bond 
without  any  restriction  as  to  liability  would  be  opened  where  the 
evidence  showed  that  the  obligor  had  been  induced  to  execute  the  bond 
only  iq>on  a  contemporaneous  parol  agreement  that  liability  should 
be  reetricted  to  certain  property.^  A  bond  conditioned  to  pay  the  full 
amount  of  the  indebtedness  of  a  firm,  but  which  recites  an  intention 
to  indemnify  against  all  losses  by  reason  of  the  failure  of  the  firm  to 
pay  indebtedness  then  owing  or  afterward  contracted,  is  not  limited  to 
the  indebtedness  then  existing.*  In  a  case  where  the  oUigor  fails  to 
read  the  bond,  the  law  will  not  relieve  him  from  the  consequences  of 
his  neglect,  and  the  bond  must  be  considered  as  though  be  had  read 
it  and  knew  and  understood  what  was  in  it.*  On  the  question  of  the 
liability  of  a  surety  when  the  name  of  the  i»incipal  or  another  surety 
is  forged,  the  rule  has  been  stated  that  one  who  signs  as  surety  guaran- 
tees that  the  prior  signatures  are  genuine,  although  it  may  transpire 
that  one  or  more  of  said  signatures  of  the  oo-sureties  are  ferged.  In 
such  case  a  presumption  attaches  in  favor  of  the  obligee  that  the 
genuine  signature  would  not  have  been  given  had  the  prior  ones  been 
forgeries,  and  the  affixing  such  genuine  signature  binds  the  surety 
who  signs;  and  his  belief  that  the  forged  name  was  genuine  does  not 
lessen  his  responsibility.'  The  basis  of  such  responsibility  depends, 
however,  upon  the  fact  that  the  obligee  has  acted  in  good  faith,  that 
there  was  nothing  upon  the  paper  to  indicate  the  character  of  the 
prior  signatures,  and  that  neither  the  obligee  nor  the  obligor  was 
misled  or  deceived  by  the  other,  and  that  there  is  no  reason  for  dis- 
char^ng  the  surety  and  giving  the  obligee  nothing.*    The  subject 

3.  Miller  v.  Heller,  7  Serg.  ft  R.  888  and  note,  70  L.BX  1G7.  See 
(Pa.)  32,  10  Am.  Dee.  413,  Contoacts  as  to  oonotmetioa  genend- 

2  Ann.  Cas.  801  note.  ly. 

4.  2  Ann.  Cas.  891  note.  7.  8  A.  S.  R.  247  note. 

6.  Benton   County  Sav.  Bank  v.  8.  Helms   «.   Wayne  AgricultunU 

BcAdiAer,  105  la.  548,  75  N.  W.  632,  Society,  73  Ind.  325,  38  Am.  Rep.  147; 

67  A.  S.  R.  310,  45  LJ(A.  321.  also  cited  in  the  principal  case;  State 

6.  Orion  Knitting  Mills  v.  United  v.  Bakor,  64  Mo.  167,  27  Am.  Rep. 

States  Fidelity  ft  Onaranty  Co.,  137  214. 

N.  C.  565,  60  S.  E.  304,  2  Ann.  Cas.  8  A.  S.  R.  247  note. 
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of  the  limitation  of  liability  under  guarantor's  contracts  is  treated 
elsewhere." 

19.  Joint,  Several,  and  Joint  and  Several  Bonds. — It  is  the  tendency 
of  the  law  to  regard  an  obligation  undertaken  by  several  parties  as 

joint,  when  there  are  no  express  words  indicating  a  several  obligation. 
Whether  the  liability  incurred  is  joint  or  several,  or  such  that  it  is 
either  joint  or  several,  at  tiie  election  of  the  other  contracting  party, 
depends  in  general  upon  the  terms  of  the  contract,  if  express,  and 
where  not  express,  upon  the  intention  of  the  parties  as  gathered  from 
all  the  circumstances  of  the  case.  It  is  held,  however,  that  where  an 
instrument  worded  in  the  singular  is  executed  by  several,  the  obliga- 
tion is  a  joint  and  several  one,  and  those  who  so  execute  it  may  be 
sued  either  separately  or  together.**'  The  use  of  the  technical  words 
"joint  and  several"  is  not  necessary  to  render  an  obligation  joint  and 
several;  it  is  sufficient  for  this  purpose  if  any  words  are  used  which 
plainly  import  the  same  thing.''  Thus,  where  a  bon4  executed  by  the 
stockholders  of  a  corporation  to  the  directors  is  conditioned  that  any 
liability  incurred  shall  be  in  the  proportion  that  the  amount  of  stock 
held  by  each  obligor  bears  to  the  whole  amount  of  stock,  the  liability 
created  is  several  and  not  joint.'*  On  a  joint  bond  all  the  obligors 
must  be  sued;  but  on  a  joint  and  several  bond  a  creditor  may  sue  all 
jointly  or  one  separately,  for  the  whole  amount.  It  is  the  same  as 
though  all  had  given  a  joint  bond  and  each  a  separate  bond,  in  which 
case  the  creditor  may  elect  on  which  bond  or  bonds  he  will  sue." 
Although,  as  between  the  obligors  and  obligees,  all  the  obligors  are 
principals,  as  between  each  other  they  may  have  the  rights'  and 
remedies  resulting  from  the  relation  of  principal  and  surety ;  '*  and 
in  a  joint  obligation,  voluntarily  assumed,  each  obligor  owes  to  the 
others  the  exercise  of  good  faith  for  their  joint  intere.'^t.  A  confiden- 
tial relation  exists  between  them,  each  owes  a  duty  to  the  others  to 
disclose  anything  affecting  the  joint  interest,  and  each  represents  the 
others  in  matters  relating  to  the  payment  and  discharge  of  their  joint 
liability.'*  In  a  joint  obligation,  as  well  as  in  a  joint  and  several 
obligation,  each  obligor  who  is  bound  at  all  is  legally  liable  in  solido 
for  the  whole  undertaking,  and  where  a  creditor  releases  one  of  several 
joint  debtors,  or  joint  and  several  debtors,  such  release  to  one  operates 
as  a  release  to  all.'* 

9.  See  Guaranty.  105  A.  S.  R.  890  and  note,  63  L.R.A. 

10.  2  Am.  Dec.  115  note.  235. 

11.  Carter  v.  Carter,  2  Day  (Conn.)      14.  Newcomer  v.  Kline,  11  Gili  &  -J. 


12.  Speucer  ti.  McLean,  20  lud.  15.  Green  v.  Rick,  121  Pa.  St.  130, 
App.  626,  50  N.  E.  769,  67  A.  S.  R.  15  Atl.  497,  6  A.  S.  R.  760,  2  L.R.A. 


IS.  Municipal  Court  of  Providence  16.  Allin  v.  Shadburne's  Ex'r,  1 
V,  Whaley,  25  R.  I  289,  55  AU.  750,  Dana  (Ky.)  68,  25  Am.  Dee.  121. 
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442,  2  Am,  Dec.  113  and  note. 


(Md.)  457,  37  Am.  Dec.  74  and  note. 


271  and  note. 
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20.  Liability  of  Estates  of  Decedents. — ^The  obligee  in  a  bond  exe- 
cuted by  the  deceased,  binding  on  himself  and  his  heirs,  might,  at 
common  law,  sue  either  the  heir  or  executor  at  his  election,  and  have 
execution  against  the  lands  of  the  deceased,  unless  the  same  had  been 
specifically  devised,  or  the  heii  had  aliened  them  prior  to  action 
brought.'^  But  a  bond  given  to  indemnify  a  surety  on  a  guardian's 
bond,  and  to  save  him  harmless  therefrom,  cannot  be  allowed  against 
the  estate  of  the  deceased  obligor,  without  its  being  shown  how  such 
surety  has  been  damnifl,ed.  The  condition  of  such  a  bond  is  not 
broken  until  the  surety  has  actually  paid  the  money  or  has  at  least 
been  sued  on  the  original  bond,  and  such  surety  is  not  damnified  by 
the  mere  failure  of  the  guardian  to  pay  over  money  of  his  ward  in 
his  hands.*'*  Where  a  bond  is  joint,  and  one  obligor  dies,  the  remedy 
of  the  obligee  exists  against  the  surviving  obligee  alone,  and  is  extin- 
guished against  the  representatives  of  the  deceased  obligor.  Equity 
will  n(tt  give  relief  against  the  estate  of  the  deceased  obligor  in  the 
hands  of  his  representatives,  except  where  the  bond  is  made  joint  by 
fraud,  ignorance  or  mistake.*' 


21.  Negotiability  in  General. — Generally  speaking,  bonds  are  not 
negotiable  instrument'*.  This  is  probably  true  without  qualification 
as  to  the  bonds  of  individuals,  and  the  exception  is  in  the  case  of  bonds 
issued  by  various  bodies  corporate  and  politic.  The  development  of 
modem  business  has  made  it  necessary  that  these  obligations  should 
be  easily  and  readily  transferable,  and  that  purchasers  should  take 
them  free  of  all  latent  equities.**  Securities  of  this  class  are  issued  by 
all  sorts  of  business  corporations,  by  counties,  school  districts,  mu- 
nicipalities, and  states;  and  their  negotiability  and  other  character- 
istics and  incidents  are  fully  discussed  in  connection  with  the  treat- 
ment of  the  particular  bodies  by  which  they  are  or  may  be  issued.' 

22.  Assignment  of  Bonds. — By  the  principles  of  the  common  law, 
a  bond,  being  a  chose  in  action,  could  not  be  assigned  or  granted  over. 
It  was  thought  to  be  an  encouragement  to  litigiousness  and  to  cover 
maintenance,  to  suffer  a  man  to  make  over  td  another  a  mere  right 
of  going  to  law.  This  nicety,  however,  came  in  process  of  time  to  be 
in  some  measure  disregarded ;  and  though  the  assignment  was  in  form 
but  an  appointment  of  an  attorney  to  sue  for  and  recover  the  money 

17.  Ticknor  v.  Harris,  14  N.  H.  272,  18  Am.  Dee.  302;  Wood  v.  Fisk,  63 
40  Am.  Dec.  186  and  note.  N.  Y.  245,  20  Am.  Rep.  528. 

18.  Jones  v.  Cooper,  2  Aik.  (Vt.)  20.  See  Bills  and  Notes,  vol.  3, 
54,  16  Am.  Dec.  678.    See  Guardian  p.  844. 

AND  Wahd  as  to  bonds  pven  by  guar-  1.  See   Ck)RPORATiON8 ;  Municipal 

dians.         .  Corporations;    Railroads;  States, 

19.  Waters'  Representatives  v.  Ri-  and  other  specific  titles, 
ley's  Adm'r,  2  Har.  &  Q.  (Md.)  30r>. 
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due  in  the  name  of  tiie  obligor,  yet  where  it  was  made  for  valuable 

coDsideration  even  courts  of  law  would  take  notice  of  the  real  interest 
of  the  parties,  and  protect  the  assignee.*  By  legislation,  however,  the 
rule  of  law  has  changed  in  this  respect,  and  it  is  now  generally 
provided  that  assignments  of  bonds  shall  be  good  and  effectual  in  the 
law,  and  that  the  assignee  may  maintain  an  action  of  debt  thereupon 
in  his  own  name.  Instead  of  being  the  agent  or  attorney,  therefore, 
of  the  obligor  to  receive  the  money,  with  an  equitable  lien  thereon  to 
reimburse  himself  for  what  he  may  have  advanced  on  the  assignment, 
the  assignee,  by  this  act,  becomes  the  absolute  owner  of  the  property.* 
A  bond  may  be  assigned  by  deed  or  other  writing,  or  without  writing, 
so  as  to  give  the  assignee  a  right  to  receive  the  debt,  to  release  it,  or 
to  sue  in  the  name  of  the  obUgee.  In  general,  the  instrument  itself 
should  be  delivered  to  the  assignee ;  *  although  mere  possession  of  a 
bond  does  not  authorize  the  prosecution  of  a  suit  on  it  in  the  name  of 
the  obhgee.^  While  the  assignee  of  a  bond  given  for  a  gaming  con- 
sideration cannot  recover,  although  the  assignment  was  for  a  valuable 
con^deration  and  he  had  no  notice  of  the  origin  of  the  bond,  the  rule 
is  different  both  at  law  and  in  equity  where  the  assignee  was  induced 
to  purchase  the  bond  by  assurances  from  the  obligor  that  it  would 
be  paid ;  •  but  it  has  been  held,  where  the  instrument  is,  under  the 
statute,  absolutely  void  from  its  creation  and  there  are  no  circum- 
stances of  fraud  on  the  part  of  the  maker  in  the  assignment,  that  an 
execution  on  a  judgment  recovered  thereon  will  be  perpetually  en- 
joined, and  this  even  though  the  assignee  of  such  bond  received  the 
same  without  knowing  it  was  for  a  gaming  debt."  It  is  held  by  the 
weight  of  authority  that  the  failure  of  the  obligor  to  pay  the  bond  does 
not  render  the  assignor  liable  to  the  assignee  by  virtue  of  tiie  assign- 
ment only,*  although  some  authorities  uphold  a  contrary  doctrine.* 
23.  Equities  and  Defenses  against  Assignee. — The  assignee  of  a 
bond  holds  it  subject  to  all  equities  of  the  maker  at  the  time  die  assign- 
ment was  made,  and  also  to  such  as  arise  before  the  maker  has  notice 
of  the  assignment;  and  this  is  the  rule  notwithstcmding  the  assignee 
may  have  purchased  fbr  a  valuable  consideiation,  and  without  notice 

8.  Garretrae  v.  Van  Neee,  2  N.  J.  L.  296,  1  Am.  Dee.  463  and  uote.  See 

20,  2  Am.  Dee.  333;  KifE  v.  Weaver,  also  Assignuekts,  vol.  2,  pp.  631-632. 

94  N.  C.  274,  55  Am.  Rep.  601.   See  7.  Woodson  v.  Barrett,  2  Hen.  &  M. 

generally  Assiokheztos,  vol.  2,  pp.  (Va.)  80,  3  Am.  Dec.  612.   And  tee 

595,  615.  supra,  par.  10. 

3.  Oarretsie  v.  Van  Nees,  2  N.  J.  L.  8.  Oarretaie  v.  Van  Ness,  2  N.  J.  L. 
20,  2  Am.  Dec.  333.  20,  2  Am.  Dee.  333  and  note. 

4.  Morse  v.  Bellows,  7  N.  H.  549,  9.  2  Am.  Dec  343  note. 

28  Am.  Dee.  372.  10.  Natchez  v.  Minor,  9  Smedes  ft 

6.  Belt  V.  Wilson's  Adm^,  6  J.  J.  M.  (Miss.)  544,  48  Am.  Dec.  727  and 

Marsh.  (Ky.)  495,  22  Am.  Dee.  88.     note.    And  see  Assigkubnts,  vol.  2, 
6.  Bttckner  v.  Smith,  1  Wash.  (Yo.)  p.  627  tt  »eq, 
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of  such  defenses.'*  The  assignmetit  is  not  subject,  however,  to  an 
unknown  equity  of  a  stranger  against  the  obligee.'*  And  where  an 
as^gnment  of  a  bond  was  procured  in  reliance  on  the  promise  of  the 
obligor  thereon  that  he  would  pay  it,  although  be  had  a  good  defense 
against  it  he  cannot  thereafter  set  up  such  a  defense;  but  it  is  other- 
wise when  he  is  ignorant  of  his  defense,  and  acknowledges  his  liabil- 
ity aftw  the  asfflgnment"  A  bond  cannot  be  legally  assigned  for 
more  than  is  due  upon  it,  so  as  to  give  the  assignee  any  right  to  de- 
mand more  than  is.  due  in  paying  it,  and  the  obligor  is  entitled  to 
a  deduction  of  any  payment  which  he  may  have  made  to  a  previous 
holder,  whether  indorsed  upon  the  bond  or  not.  Consequently,  where 
the  obligor  pays  a  certain  amount  on  the  bond  under  promise  that  it 
shall  be  indorsed  thereon  as  part  payment,  and  the  holder  assigns  it 
without  such  indorsement,  and  the  obligor  is  obliged  to  pay  the  full 
amount  of  the  bond,  it  is  held  that  the  latter  cannot  recover  of  the 
original  holder  the  amount  so  paid,  for  the  reason  that  the  holder  who 
assigns  for  more  than  is  due  on  the  bond  is  liable  to  tJbe  assignee  for 
the  deficiency,  and  this  right  is  unassignable.'*  If  a  bond  is  assigned 
in  blank,  and  is  left  by  the  assignee  thereof  in  the  possession  of  a  per- 
son to  whom  one  of  the  obligors,  not  knowing  that  the  person  so  hold- 
ing it  was  not  the  real  owner,  paid  a  portion  of  the  amount  payable 
thereon,  such  payment  will  be  deducted  from  the  amount  due  on  the 
bond;  but  an  agreement  by  such  holder,  to  release  the  obligor  from 
all  further  liability  on  the  bond,  will  not  bind  the  assignee ;  "  and  on 
the  same  principle,  one  who  places  in  tiie  custody  of  another  for  safe 
keeping  a  bond  indorsed  in  blank  is  estc^ped  to  claim  as  against  a 
bona  fide  transferee  for  value  from  such  other.'*  The  assignee  of 
a  bond  given  for  a  void  consideration,  if  induced  to  keep  it  by  the 
representations  of  the  obligor  until  recourse  against  the  assignor  is 
lost,  oan'recover  only  on  those  representations  and  not  on  the  bond." 

VT.  PERPOBMANCE  OF  CONDITIONS 

24.  Performaace  in  GeneraL — Where  the  condition  in  a  bond  is 
an  undertaking  to  do  a  particular  thing,  failure  to  do  that  thing  is  a 
breach  on  the  happening  of  which  a  cause  of  action  arises ;  '*  for  the 
obligor  in  a  bond  must  perform  the  condition,  if  lawful  and  possible, 
or  pay  the  penalty,  let  tiie  condition  be  ever  so  trifling  and  insignifi- 

11.  York's  Adm'r  v.  McNutt,  16  Tex.  15.  Stoney  v.  MoNeD,  Harp.  L. 
13,  67  Am.  Dec.  607  and  note.  (S.  C.)  557, 18  Am.  Dee.  666. 

12.  Moore  v.   Holcombe,  3  Leigh  16.  29  LJt.A.(N.S.)  256  note. 
(Va.)  597,  24  Am.  Dee.  683  and  note.  17.  Morton  v.  Fletcher,  2  A,  K. 

IS.  Ludwick  V.  CroU,  2  Yeatea  (Pa.)  Mareh.  (Ky.)  137, 12  Am.  Dec.  366. 
464, 1  Am.  Dec.  362.  18.  Equitable  Trust  Co.  t>.  National 

14.  Decker  v.  Adams,  28  N.  J.  L.  Surety  Co.,  214  Pa.  St.  159,  63  Atl. 
511,  78  Am.  Dee.  65  and  note.  699,  6  Ann.  Gaa.  465  and  note. 
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cant."  He  who  covenants  to  do  a  particular  thing  is  liable  without 
any  act  on  the  part  of  the  covenantee,  unless  the  act  of  the  latter  is  re- 
quired to  enable  the  former  to  comply  with  the  covenant.*^  It  haa 
been  ruled,  where  the  time  for  performance  of  a  bond  was,  subsequent- 
ly to  its  execution,  enlarged  by  an  agreement  in  writing  not  under  seal, 
that  the  action  must  be  on  the  agreement  enlarging  the  time  for  per- 
formance, and  not  on  the  original  bond  for  the  penalty.-*  Where  a 
bond  is  delivered  up  to  the  obligor  to  be  canceled,  and  is  canceled,  the 
debt  is  discharged;  and  even  if  the  bond  thus  delivered,  but  not  can- 
celed, comes  again  into  the  hands  of  the  obligee,  though  it  be  valid  at 
law  the  obligee  will  be  relieved  in  equity.*  And  so,  a  bond  given  on 
oral  agreement  to  compromise  a  certain  suit,  the  obligee  to  pay  the 
costs,  must  be  delivered  up  when  the  agreement  is  performed,  the 
execution  of  this  being  a  sufficient  payment  of  the  bond.' 

25,  Place  of  Performance. — In  general,  a  debtor  who  is  indebted 
on  a  money  obligation  is  bound,  if  no  place  of  payment  is  specified 
in  the  contract,  to  seek  the  creditor  and  make  payment  to  him  per- 
sonally, the  nile  being  that  the  place  of  payment  is  to  be  presumed 
to  be  where  the  obligee  resides  or  is  to  be  foimd ;  *  but  this  rule  is  sub- 
ject to  the  exception  that  if  the  creditor  is  out  of  the  state  when  pay- 
ment is  to  be  made,  the  debtor  is  not  obliged  to  follow  him,  readiness 
to  pay  within  the  state  in  that  case  being  deemed  as  effectual  as  actual 
payment  to  save  a  forfeiture.*  While  the  rule  is  that  obligation  desig- 
nates no  place  of  pe.rformance,  and  when  none  can  be  inferred  from 
facts  contained  in  the  obligation,  or  from  other  facts  collateral  and 
independent,  which  may  be  proved  by  parol,  the  obligee  may  designate 
any  reai^onable  place  for  performance ;  this  does  not  apply  where  the 
place  intended  by  the  parties  can  be  clearly  infen-ed  from  the  terms 
of  the  bond.  In  such  a  case  the  obligee  has  no  right  to  appoint  a 
different  place  for  performance.* 

26.  Tender  and  R^usaL — In  a  bond  conditioned  for  the  jiayment 
of  money  with  a  penalty  attached,  a  tender  is  no  bar  to  an  action  on 
the  bond.  Formerly,  the  courts  held  that  if  tender  be  on  a  bond, 
with  a  penalty,  the  plea  was  in  bar  of  the  action.  The  only  possible 
reason  for  th^  was  that  the  penalty  on  a  forfeiture  of  the  condition, 
became  the  debt,  and  might  be  ^e<.*o^'ered.    At  present  it  is  not  so  con- 

19.  Holdridge  v.  AUin,  2  Root  3.  Clmpman  v.  Robertson,  6  Paige 
tConn.)  iSi),  1  Am.  Dec.  63.  (N.  Y.)  627,  31  Am.  Dec.  264.    As  to 

20.  Rector  v.  Purdy,  1  Mo.  186,  13  place  of  payment  generally,  see  Pay- 
Am.  Dec.  494,  ment. 

21.  Ford  V.  Campaeld,  11  N.  J.  L.  4.  Hoys  r.  Tuttle,  8  Ark.  124,  46 
327,  20  Am.  Dec.  589.  Am.  Dec.  309;  Hale  v.  Patton,  60  N. 

1.  Lioey  v.  Licey,  7  Pa.  St.  251,  47  Y.  233,  19  Am.  Rep.  168. 

Am.  Dec.  513  and  note.  5.  Currier  v.  Currier,  2  N.  H.  75,  9 

2.  Walters  v.  Walters,  34  N.  C.  28,  Am.  Dec.  43. 
55  Am.  Dec  401  and  uote. 
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sidered,  and  the  court  will  order  satisfaction  only  on  payment  of  the 
liuni  in  the  condition.*  So,  in  an  action  on  a  bond  payable  in  notes 
of  a  certain  bank,  a  plea  of  tender  which  does  not  aver  that  the  defend- 
ant»  were  always  ready  to  pay  the  said  notes  from  the  time  of  tender, 
and  does  not  aver  that  the  tender  was  made  on  the  day  of  the  maturity 
of  tlie  bond,  is  demurrable.^  And  where  a  bond  is  conditioned  on  the 
delivery  of  property,  a  readiness  to  deliver  at  the  proper  place,  and 
due  notice  thereof,  will  dischar^  the  obligor.^ 

27.  Impossibility  of  Performance. — The  rule  is  that  if  a  party  en- 
ters into  a  bond  or  other  contract  without  any  qualifications  or  excep- 
tions, and  receives  from  the  other  party  with  whom  he  contracts,  the 
consideration  for  such  engagement,  he  must  dhide  by  the  contract, 
and  either  do  the  act  or  pay  damages,  his  liability  arising  from  hia 
own  direct  and  positive  undertaking;  so,  where  the  bond  contemplates 
the  usual  perils  incident  to  the  contract,  as  a  maritime  bond,  unless 
expressly  and  otherwise  stipulated,  would  contemplate  the  perils  of  the 
sea,  liability  in  case  of  loss  cannot  be  escaped  on  the  plea  that  a  gale 
at  sea,  as  such  destroying  peril,  was  an  act  of  God  or  inevitable  acci- 
dent.'  In  a  case,  however,  where  the  obligee  puts  it  out  of  the  power 
of  the  obligor  to  perform  the  condition  of  the  bond,  the  obligee  is  not 
entitled  to  recover  for  a  breach  of  such  condition,  on  the  cardinal 
principle  that  no  one  shall  take  advantage  of  his  own  wrong.'**  Where 
performance  is  rendered  impossible  by  act  of  God  (un]eH.s  such  act  of 
God  is  reasonably  within  the  contemplation  of  the  parties,  as  above 
stated,  and  is  not  excepted),  or  where  performance  is  rendered  im- 
possible by  the  law,  or  by  act  of  the  obligee,  the  obli.'<or  is  excused, 
and  no  action  lies.**  Accordingly,  the  death  of  the  obligor  excuses 
nonperformance  where  the  bond  calls  for  personal  services  on  his 
part.»« 

VII.  Actions 

28.  Accrual  of  Right  of  Action. — As  a  rule  an  action  may  be  main- 
tained on  a  bond  immediately  on  breach  of  any  of  its  conditions; 
and  in  luurmony  with  this  principle  it  has  been  held  that  where  a 
bond  is  conditioned  to  pay  a  sum  of  money  when  it  becomes  due  to  a 

6.  Manny  v.  Harris,  2  Johns.  (N.  tracts  prenerallv  see  Contracts. 

T.)  24,  3  Am.  Dec.  386.  10.  Haie  v.  Patton,  60  N.  Y.  233. 19 

7.  Lanier  v-  Trigg,  6  Sraedes  &  M.  Am.  Rep.  168;  Gibson  v.  Dunnam,  1 
(Miss.)  641,  45  Am.  Dec.  293  and  note.  Hill  L.  {S.  C.)  289,  26  Am.  Dec.  ISO 
As  to  the  effect  of  tender  generally,  see  and  note. 

Tender.  18  Am.  Dee.  4o2  note. 

■  8.  Mitchell   v.   Merrill,   2   Blackf.  11.  People  v.  Manning,  8  Cow.  (N. 

(Ind.)  87,  18  Am.  Dee.  128;  Currier  Y.)  297,  18  Am.  Dec.  451  and  note. 

«.  Currier,  2  N.  H.  75,  9  Are.  Dec.  43.  12.  Blake  v.  Niles,  13  N.  H.  459,  3S 

9.  Steele  v.  Buck,  61  111.  343,  14  Am.  Dee.  506. 

Am.  Bep.  60.   As  to  impos-'^ible  con-  IS.  Austin    «.    Barbank,    2  Day 
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third  persoD  to  whom  the  obligee  is  bound,  and  is  further  conditioned 
to  save  the  obligee  harmless,  the  obligee  may  maintain  an  action  on 
the  covenant  guaranteeing  the  payment  of  the  sum  of  money  if  the 
debt  is  not  paid  at  the  specified  time,  although  the  plaintiff  has  not 
been  actually  damnified.**  A  distinction  is*  made  in  this  respect  be- 
tween actions  on  bonds  generally,  and  actions  on  indemnity  bonds. 
In  actions  on  the  latter  type  of  bonds,  damages  must  be  shown  before 
the  obligee  can  recover,  as  must  be  apparent  from  the  very  purpose 
and  nature  of  such  bonds,  to  indemnify  against  damage.*'  But  if 
the  bond  partakes  of  the  nature  of  both  kinds  of  bonds,  as  where  it  is 
conditioned  against  liability  for  damages  or  expenses  as  well  as  actual 
damages,  a  right  of  action  accrues  when  the  obligee  becomes  legally 
liable  for  such  damages  or  expenses,  even  though  he  has  not  actually 
been  damnified.**  A  bond  conditioned  on  the  payment  of  a  sum  of 
money  at  such  times  and  in  such  sums  as  the  debtor  "might  feel  able 
to  pay,"  was  held  to  create  a  legal  and  moral  obligation  to  pay  when 
the  debtor  was  able,  and  the  creditor  might  maintain  his  action  on 
proof  of  the  debtor's  ability  to  pay.*' 

29.  Demand  Before  Action. — While  the  rule  is  that  a  person  who 
agrees  to  pay  his  own  debt  on  request  may  be  sued  without  alleging  a 
prior  demand,  such  promise  being  regarded  as  an  undertaking  to  pay 
generally,  the  rule  is  di£Ferent  where  he  undertakes  for  a  collateral 
matter  or  as  a  surety  for  a  third  person.  In  the  latter  case,  if  the 
a^ement  is  that  he  will  pay  on  request,  the  request  is  parcel  of  the 
contract  and  must  be  specially  alleged  and  proved.*^  So,  where  a 
bond  is  conditioned  to  account  "when  thereto  requested,"  the  request 
is  parcel  of  the  condition,  and  must  be  alleged  and  the  time  and  place 
specified,  in  an  action  for  a  breach.**  In  an  action  on  a  covenant  to 
be  performed  on  a  particular  day,  however,  no  demand  need  be  al- 
leged.««  ^ 

30.  Parties  to  Actions. — ^The  general  rule  of  law  is  that  a  person 
cannot  be  both  the  plaintifiF  and  defendant  in  the  same  action,  or  both 
obligor  and  obligee  in  the  same  instrument.*  Thus,  where  the  sure- 
ties on  a  bond  were  also  the  obligees  it  was  held  that,  as  obligees,  they 
could  not  sue  on  the  bond  because  they  could  not  sue  tliemselves.' 
Where  a  contract  purports  on  its  face  to  have  been  made  by  or  wiHi 

(Conn.)  474,  2  Am.  Dee.  119.    As  to  18.  Nelson  v.  Bostwick,  5  Hill  (N. 

the  accrual  of  causes  of  action  in  Y.)  37,  40  Am.  Dec.  310  and  note, 

general,   see   Actions,   voL   1,   p.  19.  Jones  v.  Cooper,  2  A^ens  (Vt.) 

337.  54,  16  Am.  Dec.  678. 

14.  6  Ann.  Cas.  467  note.  40  Am.  Dec.  313  note. 

15.  See  Indemnitt.  20.  Sector  v.  Purdy,  1  Mo.  186,  13 

16.  Chace  tj.  Hinman,  8  Wend.  (N.  Am.  Dec.  494. 

Y.)  452,  24  Am.  Dec.'  39  and  note.  1.  25  Am.  Dec.  134  note. 

17.  Pistel  t).  Imperial  Mnt.  L.  Ins.  2.  Debard  v.  Crow,  7  J.  J.  Marsh. 
Co.,  88  Md.  552,  42  Atl.  210, 43  L.R.A.  (Ky.)  7,  22  Am.  Dee.  113. 

219  and  note. 
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an  agent  having  no  direct  or  beneficial  int«>eBt  in  the  transaction, 
the  suit  must  be  brought  in  the  name  of  the  principal,  as  the  con- 
tract is  in  legal  effect  made  with  him,  and  not  with  the.  agent  •  and 
this  rule  appUes  in  the  case  of  a  bond  payable  to  the  direction  of  a 
corporation  as  agents  for  it^  It  has  .been  held  that  when  the  court,  on 
the  application  of  creditors,  opens  a  judgment  for  the  purpose  of 
trying  whether  the  bond  sued  on  was  given  to  defraud  creditors, 
it  is  not  necessary  that  the  creditors  be  made  parties  to  the  action, 
wh^re  the  court  has  discretion  to  try  the  issue  as  between  the  original 
parties,  in  the  manner  adopted,  or  on  a  feigned  issue  on  the  question 
of  fraud.* 

31.  Joinder  of  All  Obligees  in  ActitMi. — It  is  an  elementary  prin- 
ciple of  common  law  that  where  the  interest  of  the  obligees  in  a  bond 
is  joint  and  not  several,  and  all  the  joint  obligees  are  damnified,  they 
must  be  joined  as  plaintiffs  in  an  action  on  the  bond.*  But  where  the 
legal  interest  and  cause  of  action  of  the  obligees  is  several  and  not 
joint,  the  covenant  is  taken  to  be  several,  and  each  of  the  obligees  may 
bring  an  action  for  his  particular  damage.^  The  defendtmt  may  raise 
the  question  of  nonjoinder  of  all  of  the  obligees  of  a  bond  that  is 
joint,  by  demurrer,  if  the  necessity  for  joinder  appears  from  the 
pleadings.^  It  has  been  held  that  the  objection  may  be  availed  of  on 
writ  of  error,  even  where  the  judgment  is  by  default.*  A  reason  is 
that,  if  one  of  the  obligees  brings  a  suit  in  equity  in  his  own  name 
without  joining  his  co-obligees  as  plaintiffs  or  making  them  defend- 
ants, the  court  has  no  jurisdiction  to  make  a  decree  affecting  the 
inter^t  of  the  co-obligees.  The  legislature  has  power,  however,  to 
alter  tliis  rule  above  stated.  And  this  is  the  effect  where  it  is  provided 
by  statute  that  the  bond  may  be  enforced  by  all  of  the  obligees  jointly 
"or  by  any  one  of  them  separately,  in  r^pect  of  his  separate  demand." 
It  has  been  held  under  a  code  provision  permitting  all  persons  having 
an  interest  in  the  subject  of  an  action  and  in  obtaining  the  relief  de- 
manded, to  be  joined  as  plaintiffs,  that  obligees  having  several  in- 
terests in  a  bond  may  join  as  plaintiffs.^* 

32.  Pleading. — The  right  to  recover  on  a  bond  depends  on  a 
breach  of  the  condition,  and  a  petition  that  fails  to  allege  such  breach 

S.  See  Principal  aito  Agent.  7.  15  Adu.  Cas.  1061  et  seq.  note. 

4.  New  Orleans  Nat.  Bank  v.  Wells,  8.  Deegan  v.  Deegan,  22  Nev.  185, 
28  La.  Ann.  736,  26  Am.  Bep.  107;  37  Pae.  360,  58  A.  S.  B.  742. 


Co.,  6  Hill.  (N.  Y.)  476,  41  Am.  Dec.  Paktus. 

759  and  note.  9.  Internationa  Hotel  Co.  v.  Flynn, 

6.  Whiting  V.  JohoBon,  11  Serg.  &  238  Bl.  636, 87  N.  £.  855, 15  Ann.  Cas. 

B.  (Pa.)  328,  14  Am.  Dee.  633  and  1059. 


15  Ann.  Cas.  1062  note.   And  see 


note. 


10.  15  Ann.  Cas.  1063  not& 


6.  International  Hotel  Co.  v.  Flynn, 
238  BL  636, 87  K.  E.  855,  IS  Ann.  Cas. 
1059. 
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,  is  fatally  defective;**  but  where  several  breaches  are  assigned,  and 
some  of  them  are  sufficiently  certain  and  definite,  a  demurrer  to  the 
entire  complaint  is  properly  overruled.**  Contrary  to  the  general 
rule  relating  to  actions  upon  deeds  and  other  instruments,  where  they 
consist  of  several  distinct  parts,  that  the  plaintiff  is  required  to  state 
so  much  of  the  instrument  as  constitutes  prima  facie  a  complete  right 
of  action,'*  in  declaring  on  a  bond  the  consideration  that  induced  its 
execution  need  not  be  stated,  because  the  seal  estops  the  covenantor 
from  denying  the  consideration  except  for  fraud.**  Where  the  dec- 
laration charges  that  the  bond  sued  upon  is  the  writing  obligatory  of 
the  defendant,  it  need  not  allege  a  delivery  by  express  averment;** 
nor  is  an  averment  of  an  offer  to  perform  necessary  on  the  part  of  a 
plaintiff  suing  for  non-performance  of  a  contract,  under  which  con- 
current acts  are  to  be  simultaneously  performed,  it  being  sufficient  if 
he  aver  that  he  was  ready  and  willing  to  perform,  and  that  the  defend- 
ant was  requested  and  yet  refused  or  neglected  to  pffl-form  on  his 
part.**  As  to  presentment  of  a  bond  for  payment,  a  general  averment 
in  a  declaration  will  admit  proof  that  the  bond  was  presented  at  the 
last  known  residence  of  the  payor.*^  A  ^lea  which  is  a  substantial  • 
denial  of  the  breach  is  good  on  general  demurrer;  but  where  a  plea  sets 
up  a  contract  different  from  and  contradictory  to  the  statements  in  the 
bond,  or  states  that  the  bond  was  executed  under  a  mistaken  im- 
pression of  its  legal  effect,  made  on  the  defendant's  mind  by  the  plain- 
tiff, it  is  bad  and  may  be  taken  advantage  of  on  demurrer.**  Under 
statutes  permitting  the  defendant,  by  special  plea,  to  impeach  or  go 
into  the  consideration  of  a  writing  under  seal  in  the  same  manner  as 
if  such  writing  had  not  been  sealed,  a  plea  charging  illegality  of  con- 
^deration  must  aver  the  facts  constituting  the  illegality,  as  a  general 
plea  alleging  illegality  is  not  allowable.*®  The  rules  of  pleading  • 
generally  are  elsewhere  treated.** 

33.  Plea  of  Non  Est  Factum. — A  plea  that  a  bbnd  is  voluntary  and 
without  either  a  good  or  valuable  consideration,  is  sufficient  without 
any  averments  more  specific,  because  in  such  a  case  there  are  no  special 
facts  to  aver.  While  illegality,  or  any  act  or  matter  connected  with 
the  contract  or  consideration,  which  strikes  at  the  contract  itself  and 
showK  that  it  never  had  any  legal  existence,  and  which  renders  the 

11.  Lancaster  County  v.  Fitzgerald,  16.  Tinnev  v.  Ashley,  15  Pick. 
74  Neb.  433,  104  N.  W.  875,  13  Ann.  (Mass.)  546,  26  Am.  Dec.  620  and 
Cap.  88  and  note.  fiote. 

12.  Coleman  v.  Pike  Countv,  83  Ala.  17.  Tavlor  i-.  Branch,  1  Stew.  &  P. 
326,  3  So.  755,  3  A.  S.  R.  746  and  note.  (Ala.)  249,  23  Am.  Dec.  293. 

13.  Carter  «.  Noland,  86  Va.  568, 10  18.  Miller  v.  Elliott,  1  Ind.  484,  50 
S.  E.  605,  6  L.R.A.  693.  Am.  Dec.  475  and  note. 

14.  Barrett  «.  Garden,  65  Vt.  431,  19.  Dickson  v.  Burk,  6  Ark.  412,  44 
26  Atl.  530,  36  A.  S.  R.  876  and  note.  Am.  Dec.  521  and  noto 

16.  Auditor  v.  Woodruff,  2  Ark.  73,      20.  See  Pleading. 
33  Am.  Dec.  368  and  note. 
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bond  wholly  void,  is  a  good  defense  at  common  law,  although  not  to  be 
given  in  evidence  under  a  plea  of  non  est  factum,  since  such  matters 
must  be  specially  averred;  yet,  if  the  defense  is  bottomed  on  the  false, 
fraudulent  and  covinous  conduct  of  the  obligee,  in  relation  to  the  exe- 
cution of  the  instrument,  as  where  it  was  fraudulently  misread,  ot 
another  inatrtiment  fraudulently  substituted  for  the  true  one,  or  where 
the  obligee  fraudulently  induced  the  obligor  to  execute  the  instrument 
when  he  ms  incapable  of  judging  for  himself,  either  by  reason  of 
druukennees  or  lunacy,  or  where  the  obligee  did  i.ny  other  fraudulent 
act  which  shows  that  the  obligor  in  truth  or  in  fact  never  executed  the 
bond — the  facts  may  be  given  in  evidence  under  the  plea  of  non  est 
factum,  or  under  a  general  common  law  plea  of  "fraud,  covin  and  false 
representation." '  Again,  under  a  denial  of  execution  and  delivery 
where  no  estoppel  arises,  parol  evidence  that  a  bond  sued  on  was  exe- 
cuted in  blank  and  was  filled  up  contrary  to  direction  may  be  given ;  * 
but  when  a  party  to  a  sealed  instrument  actually  executes  it,  and  is 
competent  to  execute  it,  and  is  not  deceived  as  to  its  actual  contents, 
he  cannot  avoid  it  upon  the  plea  of  non  eat  factum.'  In  a  case  where 
the  name^tof  the  red  obligee  differs  from  the  one  mentioned  in  the 
bond,  the  holder  may  aver  that  it  was  made  to  him  by  the  wrong 
name,  but  this  question  cannot  be  put  in  issue  under  the  plea  of  non 
est  factum.^  Under  the  plea  of  non  est  factum,  if  there  is  any  proof 
of  the  execution  and  delivery  of  a  bond,  the  quCHtion  should  be  sub- 
mitted to  the  jury^  who  must  finally  decide  whether  it  is  the  deed  of 
tiie  obligor  named  therein.'  There  is  a  difference,  however,  between 
proof  of  authenticity,  collateral  to  the  issue,  and  offered  for  the  purpose 
of  introducing  the  deed  itself,  and  the  same  proof  where  the  issue  is 
directly  on  the  fact  of  sealing  >and  delivering.  In  the  first  case  the 
court  is  the  appropriate  tribunal  to  decide  the  preliminary  questions 
of  fact,  but  where  the  proof  is  upon  the  issue  as  to  authenticity  it  is  for 
the  jury  to  decide.'  Under  certain  statutes,  proof  of  execution  of  a 
bond  which  is  the  foundation  of  the  suit  is  not  required,  unless  the 
execution  is  denied  by  a  verified  plea.' 

34.  Recitals  in  Bond  as  Evidence. — party  is  estopped  from  deny? 
ing  the  truth  of  the  admis.*«ions  and  the  recitals  of  fact  contained  in  a 

1.  Huston  V.  Williams,  3  Blaekf.  4.  Nicholay  v.  Kay,  6  Ark.  59,  42 
(Ind.)  170,  25  Am.  Dec.  84;  Parker  v.  Am.  Dec.  680  and  note. 

Parmele,  20  Johns.  (N.  Y.)  134,  11  47  Am.  Dec.  328  note. 

Am.  Dec.  253;  Sehuvlkill  Countv  tj.  5.  Sifrfried  r.  Levan,  6  Serg.  &  R. 

Copley,  67  Pa.  St.  388,  5  Am.  Kep.  (Pa.)  308,  9  Am.  Dee.  427  and  note. 

441;  Taylor  v.  King,  6  Mnnf.  (Va.)  6.  Berks  &  Daupliin  Turnpike  Road 

358,  8  Am.  Dee.  746.  v.  Myers,  6  Serg.  &  R.  (Pa.)  12,  9 

2.  Richards  v.  Day,  137  N.  Y.  183,  Am.  Dec.  402. 

33  N.  E.  146,  33  A.  S.  R.  704,  23  9  Am.  Dec.  432  note. 

L.R.A.  601  and  note.  7.  Coleman  v.  Pike  County,  88  Ala. 

3.  Phillips  V.  Patter,  7  B.  L  289,  62  326,  3  So.  756,  3  A.  S.  R.  74«  and 
Am.  Dec.  598  and  note.  aotCL 
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bond,:ttie.doetrine  being  based  upon  the  theory  that  this  instrumeat  id 
legal  and  valid^  and  by  virtue  of  its  legality,  and  by  force  of  its  validi- 
ty, opemtee  as  an  estoppel;  but  an  instrument  obtained  by  fraud  or 
forgery  cannot  produce  an  estoppel  against  the  parly  whose  signature 
has  been  obtained  by  fraud,  or  whose  name  has  been  forged,  for  if  so 
obtained,  the  bond  is  void  from  its  inception,  possessing  no  force  or 
validity,  and  consequently  cannot  work  an  estoppel.*  And  where  a 
recitfU  in  a  bond  is  in  no  sense  contractual,  but  is  a  mere  statement  of 
the  oonsKleraUon  of  the  bond,  and  no  different  in  effect  tiian  would 
be  a  recital  in  a  promissory  note  or  other  contract  for  the  payment  of 
money,  concerning  the  consideration  upon  which  it  was  executed,  it 
cannot  be  said  to  work  an  estoppel.'  On  the  principle  that  the  recital 
of  the  ifideature  in  a  bond  concludes  the  signers  of  the  bond,  it  has 
been  held  that  where  the  bond  was  ^ecuted  to  secure  the  faithful  per- 
formance of  duties  imposed  by  the  indenture  on  one  who  was  a  party 
th^to,  in  a  suit  on  the  bond  for  contribution  against  a  joint  signer 
of  the  bond,  on  the  general  principle  of  estoppel,  distinct  proof  to 
idhaw.  the  terms,  of  the  indenture  need  not  be  adduced.'*  A  recital  in 
a  deed  or  bond  is  not  evidence,  however,  against  any  one  who  does  not 
execute  it.  It  is  only  evidence  of  the  admissions  of  the  party  execut- 
ing-it  under  the  general  principles  relating  to  estoppel. 
'  3J$.  Judgment,  Penalty  and  Damages.— The  general  principles  re- 
lating to;  judgments  are  elsewhere  fully  treated,**  and  hence,  only  such 
specific iprinciples  as  relate  to  judgments  in  actions  involving  a  penalty 
wUI  be  here  considered.  At  common  law  breach  of  the  condition  of 
&  bond  for  money  with  a  defeasance  to  be  void  on  the  performance  of 
«.coUateral  undertaking  operated  as  a  forfeiture  of  the  whole  penalty 
which  was  then  re<»verable  in  an  action  at  law  on  the  bond,  and  the 
only  remedy  of  the  parties  was  by  a  suit  in  equity  to  restrain  the  col- 
lection of  t^e^nalty  and  compel  the  plaintiff  to  receive  such  damages 
as  he  had  actually  sustained.  But  statutes,  generally,  have  dispensed 
with  the  necessity  of  resorting  to  chancery,  by  requiring  the  plaintiff 
to  set  out  the  breaches  and  show  l^e  damages  occasioned  thereby.'* 
Whether  in  an  action  of  debt  on  a  penal  bond,  the  plaintiff  can  re- 
cover a  greater  sum  than  'the  penalty,  was  a  question  for  a^ong  time 
unsettled.  It  is  now  the  rule  in  some  jurisdictions  that,  except  in  some 
pia'rticular  cases  where  a  collateral  act  is  to  discharge  a  penalty  which 
is  inserted  in  a  bond  as  a  debt  which  is  to  become  due  on  the  failure 

8.  Caflfrey  v.  Dudgeon,  38  Ind.  512,  28  Am.  Dec.  372.    See  Estoppel. 
10  Am.  Rep.  126.  12.  See  Jcdombnts. 

9.  Butler  University  v.  Scoonover,  13.  Barnes  v.  Webster,  16  Mo.  258, 
114  Ind.  381, 16  N.  £.  642,  5  A.  6.  B.  57  Am.  Dec.  232  and  note;  McDoweU 
«27  and  note.    ■  v,  Caldwell,  2  MeCord  Eq.  (S.  C.)  43, 

10.  Fletober  tf.  Jackson,  23  Vt.  581,  16  Am.  Dec.  635. 


.  11.  Horse  v.  Bellows,  7  N.  H.  649,  bond,  see  62  LJtA.  427  note. 


56  Ate.  Dai.  98  and  note. 
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of  performing  that  act  on  the  day  stipulated,  or  in  cases  in  equity 
framed  upon  some  specific  ground  or  relief,  the  penalty  of  the  bond 
is  all  that  can  be  recovered,  either  at  law  or  in  equity ;  ^*  while  in 
otheEB,  ihe  authorities  hold  that  in  an  action  on  a  penal  bond,  the 
amount  recoverable  is  not  limited  by  the  penalty,  but  may  include 
damages  in  excess  thereof,  with  interest.^'^  Ordinarily,  the  penalty 
will  be  treated  as  liquidate  damages  upon  a  breach  of  the  bond,  if  the 
agreement  therein  is  to  do,  or  abstain  from  doing,  an  act,  and  the 
damages  are  such  that  they  cannot  be  estimated  with  certainty ;  ^*  and 
whether  a  sum- specified  in  a  ^bood'  as  "liquiclatedl  danu^ee  or  as  a 
penalty,"  is  to  be  treated  aa  liquidated  damages  depends  upon  the  in- 
tention of  the  parties  as  gathered  from  the  bond  and,  the  nature  of 
the  transaction.  In  W  <loUbtfut  cas^  it  Will'  lSe  regfirded  as  a 
penalty,*'  especially  where  the  penalty  is  not  unconscionable  and  un- 
reasonable in  itself.'^  In  a  case  where  the  bond  provides  a  penalty 
for  failure  to  perform  its  covenants,  recovery  cannot  be  had  upon  the 
covenants  and  for  the  penalty  also.**  Interest  on  the  penalty  is  gen- 
erally allowed ;  **  but  when  the  damages  for  the  breach  of  a  penal  l^nd 
exceed  the  penalty,  the  obligee  is  entitled  to  interest  on  the  penalty, 
the  interest  period,  howev^,  tfi.-  .oontrolled  by  the  right  of  the 
obli^  to  interest  up<m  the'd^aages  against  the  principal.*  And  it 
has  been  held  that  interest  on  the  amount  of  the  recovery  may  be 
allowed  though  the  total  sum  is. thus  made,  to  exceed  the  penalty  o£ 
the  bond.* 


14.  Carter  v.  Carter,  4  Day  (Conn.)  19.  Carey  v.  Mackey,  82  Me.  516,. 
30,  4  Am.  Dec.  177;  Warden  v.  Nielson,  30  Atl.  84,  17  A.  8.  B.  600,  9  L£jk. 
5  N.  C.  275,  3  Am.  Dec.  691.  113  and  note. 

9  L.R.A.  114  note;  19  LJtjl.(N.S.)  20.  Carter  v.  Carter,  4  Day  (Conn). 
84  note.  30,  4  Am.  Dec.  177;  Frink  v.  Southern 

16.  Smedes  v.  Hooghtaline,  3  Oaines  Exp.  Co.,  82  Oa.  33,  8  S.  £.  8(12,  3 
(N.  Y.)  48,  2  Am.  Dec.  2^0',  Mowtf  LJI.A.  462  and  note;  Wyman  v.  Kob- 
tJ.  Kip,  6  Paige  (N.  T.)  88;  29  Am.  inson,  73  Me.  384,  40  Am.  Bep.  360; 
Dec  748  and  note;  Whereatt  v.  Ellis,  Bank  of  Brighton  v.  Smith,  12  Allen 
103  Wis.  348,  79  N.  W.  416,  74  A.  S.  (Mass.)  243,  90  Am.  Dec.  144  and 
B.  865  and  note.  '      note;  Harris  v.  Clap,  1  Mass.  308,  2 

16.  Miller  v.  Elliott,  1  Ind.  484,  50  Am.  Dee.  27  and  note;  Mower  v.  Kip, 
Am.  Dec.  475  and  note;  Studabaker  «.  6  Paige  (N.  Y.)  88,  29  Am.  Dec.  748 
White,  31  Ind.  211,  99  Am.  Dec.  628  and  note;  Bailey  v.  Jones,  11  Grat. 
and  note;  Muse  v.  Swayne,  2  Lea  (Va,)  .468,  62  Am.  Dec.  659  and  note^ 
(Tean.)  251,  31  Am.  Bep.  607.  Whereatt  v.  Ellis,  103  Wis.  348,  79  N. 

99  Am.  Dec.  631  note.  W.  416,  74  A.  S.  R.  865  and  note. 

17.  Muse  V.  Swayne,  2  Lea  (Tenn.)     9  L.R.A.  114  note. 

251,  31  Am.  Rep.  607.  1.  Whereatt  v.  Ellis,  103  Wis.  348, 

18.  Carey  v.  Mackey,  82  Ma  516,  T9  N.  W.^16,  74  A.  S.  B.  865  and  note. 
20  AtL  84,  17  A.  S.  B.  500,  9  L.R.A.  2.  American  Surety  Co.  v.  Pacific 
113;  Mase  v.  Swayne,  2  Lea  (Tenn.)  Surety  Co.,  81  Conn.  252,  70  Atl.  584» 
251,  31  Am.  Rep.  607.  19  L.R.A.(N.S.)  83  and  note. 
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64.  Reputation  as  Evidence  of  Location  of  Boundaries 

65.  Ptiol  Evidence  as  to  Boundaries 

V.  Agreement  and  Bstoppel 

66.  Aneements  as  to  Boundaries 

67.  Effect  of  Statute  of  Frauds  on  Parol  Agreonents 

68.  Adverse  Possession  as  Affecting  Boundaries 

69.  Acquiescence  in  Boundary  Lines 

70.  Fences  as  Evidence  of  Agreements  as  to  Boundaries 

71.  Acquiescence  in  Fences  as  Boundaries 

72.  Estoppel  as  to  Boundaries 

73.  Estoppel  from  Representations  as  to  Boundaries 


I.  Inteoductory 

1.  Scope  of  Article. — The  present  article  deals  with  the  suhject  of 
boundaries  of  private  property  and  with  the  location  of  boundary 
lines  as  between  private  individuals  owning  contiguous  lands.  It 
includes  the  methods  of  ascertaining  and  establishing  private  bound- 
aries and  the  proper  interpretation  of  plats,  descriptions  of  real  estate, 
and  of  calls  in  deeds,  grants  and  surveys.  The  subject  covers  bound- 
aries located  along  or  beneath  the  surface  of  the  sea  and  of  lakes  and 
rivers,  as  well  as  boundary  lines  on  land.  The  effect  of  the  naviga- 
bility of  waterways  and  the  tests  resorted  to  in  determining  whether 
lakes  or  rivers  are  navigable  are  likewise  included  together  with  the 
principles  governing  the  shifting  of  boundaries  by  accretion  or  re- 
liction and  the  running  of  boundary  lines  over  flats  and  the  beds  of 
lakes  and  of  rivers.  The  general  subjects  of  accretion,  riparian  rights 
and  rights  in  and  to  waters  ^  are  excluded,  and  the  subjects  of  the 
navigability  of  rivers  and  the  apportionment  of  lands  gained  by  ac- 
czetion  are  considered  only  to  Uie  extent  that  a  proper  undeistanding 

1.  See  Aoobbtioh:  W«raia. 
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of  the  subject  of  boundaries  seems  to  require.  The  present  article 
also  includes  agreements  as  to  boundaries  and  the  effect  of  estoppel 
and  acquiescence  in  erroneously  located  boundary  lines,  but  adverse 
possession  and  the  proper  demarcation  of  the  limits  of  tracts  to  which 
title  is  acquired  by  adverse  possession  *  and  the  right  of  a  purchaser 
to  rely  on  his  vendor's  representations  as  to  the  boundaries  of  the 
subject  of  the  purchase'*  are  excluded.  The  title  to  and  rights  of 
owneiship  in  fences,*  boundary  trees*  and  party  walls*  located  on 
boundaries  are  all  excluded,  with  the  exception  that  the  article  deals 
with  fences  and  trees  as  monuments  and  includes  the  effect  of  ac- 
quiescence in  fences  on  boundaries  as  evidence  of  agreement  be- 
tween adjacent  landowners  as  to  the  proper  location  of  boundary 
lines.  While  the  general  subjects  of  deeds*  surveys,  land  patents 
and  grants  are  excluded,  the  article  includes  all  matters  necessary 
to  the  interpretation  of  descriptions  of  real  estate  and  the  location 
of  boundaries,  including  the  admission  of  parol,  hearsay  or  other  evi- 
dence to  explain  or  establish  boundary  lines.  The  subjects  of  public 
lands,'  dedication,*  and  ejectment '  are  wholly  excluded,  although 
the  general  matters  of  procedure  in  determining  boundaries  and  the 
special  subject  of  the  jurisdiction  of  courts  of  equity  in  boundary 
disputes  are  within  the  scope  of  the  article.  The  matter  of  the 
boundaries  of  counties,  states  and  other  political  divisions  is  Ixeatcd 
elsewhere  under  appropriate  titles.'* 

2.  Jnrisdictioii  of  Coorts  in  Cases  of  Boundaries^ — Courts  of  equity 
have  jurisdiction  over  boundary  disputes  in  certain  cases,  and  from 
time  immemorial  they  have  granted  commissions  to  ascertain  lost 
boundahes,^^  and  to  run  on  the  ground  boundary  lines  and  thereby 
determine  their  proper  location.  Courts  of  chancery  also  have  the 
power  to  direct  that  qu^tions  as  to  boundaries  should  be  tried  before 
the  court  itself  either  with  or  without  a  jury,  or  the  matter  may  be 
referred  for  trial  to  a  court  possessing  common  law  powers  and  juris- 
diction.** The  power  of  a  court  of  equity  in  establishing  boundaries 
does  not  extend  to  the  trying  of  the  title  to  realty,  and  the  object  of 
statutes  providing  summary  remedies  for  the  establishment  of  lost 
boundaries  is  merely  to  mark  the  place  of  old  lines  where  ancient 
boundaries  are  gone,  and*  the  question  of  title  to  the  land  on  either 


2.  See  Ai>V£iiSB  Possession. 

2a.  See  Vendor  and  Pubchaseb. 

3.  See  Fences. 

4.  See  AitJOiNiMG  Landowners. 
6.  See  Pabtt  Walls. 

6.  See  Deeds. 

7.  See  Public  Lands. 

8.  See  Dedication. 

9.  See  Ejectubht. 


10.  See  Counties;  States;  and 
other  specific  titles. 

11.  Humbddt  Connty  v.  Lander 
County,  22  Nev.  248,  38  Pac.  578,  58 
A.  S.  B.  750  and  note,  26  L.R.A.  740, 
in  which  case  a  qaestioo  of  the  bound- 
ary line  between  two  counties  was  in- 
volved, but  the  court  stated  and  ap- 
plied the  rule  as  to  private  boundaries. 

12.  110  A.  8.  R.  73  note. 
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side  of  the  line  is  not  in  issue."  Ejectment  is  the  proper  remedy  foir 
the  determination  of  contests  as  to  the  title  of  real  estate.^*  And  it 
has  been  said  that  a  statute  would  be  invalid  and  unconstitutional  if 
it  purported  to  confer  jurisdiction  in  equity  to  determine  cases  of 
dii<puted  title.'*  However,  where  there  is  no  real  dispute  as  to  titie 
or  as  to  the  location  of  a  boundary  line,  an  adjoining  owner  in  a 
proper  case  may  be  enjoined  from  moving  a  boundary  fence  dividing 
adjacent  properties,  but  jurisdiction  in  such  eases  is  founded  on  the 
usual  power  of  a  court  of  chancery  to  preserve  rights  in  property  by 
'the  issuing  of  injunctions,  and  does  not  depend  on  any  power  ev&e 
disputed  boundaries.*'  ^Vhere  equity  is  recognized  as  having  joris- 
diction  it  extends  not  merely  to  the  ascertainment  of  confused  bound- 
aries, but  in  certain  cases  may  extend  to  requii  Tig  the  defendant  to 
make  good  to  the  plaintiff  a  proper  quantity  of  land.  Not  only  mudt 
there  be  a  confusion  and  uncertainty  as  to  the  true  location  of  a 
boundary  line,  but  it  is  a  necessary  prerequisite  to  equitable  relief  that 
the  plaintiff  should  allege  that  some  of  the  lands  touching  the  bound- 
ary line  are  in  the  possession  of  the  defendant,  and  not  merely  that 
the  defendant  is  engaged  in  repeated  toespassing  on  disputed  laiid. 
For  such  trespasses  the  appropriate  action  at  law  may  be  brought.*' 
3.  Limitations  of  £quitable  Jurisdictioii. — The  origin  of  the  juris- 
diction of  courts  of  equity  in  boundary  cases  is  obscure  and  unQertain. 
it,  appears  to  have  arisen  either  from  the  i^cognized  power  to  prevent 
multiplicity  of  suits,  or  from  the  practice  of  appointing  commissions 
by  the  consent  of  the  parties  to  determine  and  fix  boundary  lines. 
This  jurisdiction  of  chancery  has  never  been  viewed  with  favor  by  the 
courts,  and  has  always  been  closely  restricted  in  its  application,  yet  it 
is  ancient  and  well  defined  and  in  most  states  is  fully  recognized 
within  its  proper  limits.  The  right  of  a  court  of  equity  to  fix  or  dle- 
termine  the  location  of  a  boundary  line  does  not  depend  on  any  ,  mere 
dispute  as  to  its  location  as  between  two  adjacent  proprietors  of  land, 
nor  does  it  arise  in  every  dispute  as  to  the  location  of  confused  or 
obliterated  lines.  There  must  be  in  addition,  to  this  some  special 
ground  of  equitable  interposition,  such  as  fraud,  misconduct  or  un- 
fairness on  the  part  of  the  defendant,  or  the  existence  of  a  relation  be- 
tween the  parties  which  makes  it  the  duty  of  one  of  them  to  preserve 
and  protect  the  boundary,  and  a  neglect  of  such  duty  so  that  the 
boundary  has  become  confused;     nor  is  it  sufficient  ^at  the  court 

IS.  Kranse  v.  Nolte,  217  HI.  298,  75  16.  Wolf  Brick  Co.  «.  Lonyo,  132 

N.  £.  362,  3  Ann.  Cas.  1061.  Mich.  162,  93  M.  W.  251, 102  A.  8.  R. 

14.  Hooper  v.  Herald,  154  Mich.  412. 

529,  118  N.  W.  3,  16  Ann.  Cas.  149.  17.  Watkins  «.  Childs,  80  Vt.  d9;  66 

And  see  Ejectkent.  Atl.  805,  11  Ann.  Cas,,  1123  and  iipCe. 

IB.  Kraaae  v.  Nolte,  217  111.  298,  18.  Doggett  v.  Hart,  5  Ha.  215,  58 

75  N.  £.  362,  3  Ann.  Cas.  1061  and  Am.  Dee.  404;  Humboldt  County  «. 


note. 


Lander  County,  22  Nev.  248,  38  Pao. 
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has  taken  jurisdiction  for  the  purpose  of  restraining  a  trespaaa  or  is 
otherwise  exercising  its  ancillary  power,  because  in  such  a  case  ^ere 
can  be  no  application  of  the  maxim  that,  when  a  court  of  equity 
has^  taken  jurisdiction  for  one  purpose,  it  will  go  on  and  do  complete 
justice  between  the  parties,  even  to  the  extent  of  determining  legal 
fights.***  In  some  states  the  jurisdiction  of  courts  of  equity  over 
di^ut^  boundaries  has  been  extended  by  statute  to  cases  of  duFputed 
boua<|ary  lines,  although  there  is  present  no  other  element  for  in- 
terference by  a  court  of  chancery.  Yet  in  such  cases  the  equitable 
jurisdiction  does  not  extend  to  the  determination  of  the  title  to  real' 
property,  nor  is  it  permitted  to  supplant  actions  at  law  for  the  re- 
covery pf  real  .pr<^>erty.**  « 
4.  Pow^  of  Court  and  Jury  in  Boundary  Gases.— The  functions 
of  the  court, and  jury  in  casw  involving  disputed  boundaries  are  sub- 
stantially the  same  as  in  the  trial  of  other  causes  of  litigation.  If,  in 
^  contest  concerning  ithe  true  boundary  line  between  adjacent  owners, 
the  evidence  iS:  conflicting,  the  question  in  issue  should  be  submitted 
to  ,1^e  jury.**^ .  .In  ,the  absence  of  real  conflict  of  evidence,  the  court 
iQ^yi  c^termine  certain  questions  of  boundaries  such  as  which  of  two 
tn^ts.^pfirt^ted  by  a  boundary  line  was  flrst  originally  located,  and 
in,^c^;ca^  j|t  may^be  reversible  eiror  to  snbmit  the  question  to  the 
j,ujcy.\  Ih?- court  may  instruct  the  jury  as  to  the  legal  modes  of  as- 
certainmg  the  boundaries  of  land,*  and  if  the  evidence  concerning  a 
disputed  bopndary,  is  conflicting  as  to  when  a  particular  fence  was 
builfijan^  tp.vheiher  it  was  afterward  rebuilt  on  practically  tiie  same 
line,  ai^  in^traotion  should  on  request  be  given  on  the  evidentiary 
va^ue  o^  old  fences.*  It  has  been  said  that  questions  as  to  what  are  the 
boi^nd^rie^  in, a  grant  or  deed  are  matters  of  law  for  the  court,  and  as 
to  .where;  t^ose  boundaries  are  located  are  facts  for  determination  by 
the  jury.*  ^ew  trials  f^pear  to  be  readily  granted  in  cases  involving 

578,  58  A.  S.  R.  750,  26  L.R.A.  749  ;  20.  Taylor  i?.  Fomby,  U6  Ala.  621, 
Hough  u.'  Martin,  22  N.  C.  379,  34  22  So.  910,  67  A.  S.  R.  149;  Kingston 
Am.  Dec.  403;  George  v.  Thomas,  36  v.  Lehigh  Valley  Coal  Co.,  241  Pa. 
TeK.  74,  67.  Am.  Dec.  612  (refusal  to  St.  469,  88  Atl.  763,  49  L.R.A.(N.S.) 
pe^it  boi^ndqry  line  to  be  run ) ;  Wat-  557 ;  Pereles  v.  Gross,  126  Wis.  122, 
kins  ti.  Childs,  80  Vt.  99,  66  Atl.  805,  105  N.  W.  217, 110  A.  S.  R.  901. 
11  Ann,  Cas.  1123  and  note.  Freer  1.  Collins  v.  Clough,  222  Pa.  St. 
V.  Dayis,-52  W.  Va.  1,  43  S.  E.  164,  472,  71  Atl.  1077,  15  Ann.  Caa.  871. 
94  A.  S.  R.  895,  59  L.R.A.  536.  2.  Seidenspaiger  v.  Spear,  17  Me. 

7  L.R.A.(N.S.)  57  note.  123,  35  Am.  Dee.  234. 

18a.  Freer  r.  Davis,  52  W.  Va.  1,  3.  Dawson  v.  Falls  City  Boat  Clob, 
43  8.  E.  164,  9^  A.  S.  R.  895,  59  136  Mich.  259,  99  N.  W.  17,  112  A. 
IiJl.A.  556,  disapproving  Bettman  v.  S.  R.  363.  As  to  the  effect  of  fences 
HanwBS,  42.  W.  Va.  433,  26  S.  E.  271,  as  evidence  of  boundaries  see  infra, 
3(1  L.R.A.  56B:  par.  70,  71. 

19.  King  V.  Brigham,  23  Ore.  262,  4.  Hurley  v.  Morgan,  18  N.  C.  425, 
.31  Poc,  6^,  ;18  LR^.  36L     ,  28.  Am.  Dec.  579;  Doe  «,  Papie,  U 
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questions  of  the  location  of  boundary  lines^  whfere  the  questions  are 
le^  in  their  character;*  and  in  proper  cases  new  trials  will  be 
granted  on  grounds  depending  upon  the  weight  of  the  evidence.* 

5.  Negligence  of  Surveyors  in  ]jocating  Boundaries. — The  rule  ap- 
pears to  be  established  that  under  certain  circumstances  a  surveyor 
may  be  held  liable  for  damages  resulting  from  his  negligence  in  mak- 
ing a  survey  unskilfully  and  fixing  erroneous  boundary  lines.  He 
is  bound  to  exercise  that  degree  of  care  which  a  skilled  surveyor  of 
ordinary  prudence  would  have  exercised  under  similar  circumstances. 
Yet  a  person  undertaking  to  make  a  survey  does  not  insure  the  cor- 
rectness of  his  work,  nor  is  absolute  correctiiess  the  test  of  the  amount 
of  skill  the  law  requires.  Keasonable  care,  honesty  and  a  reason- 
able amount  of  stall  are  all  he  is  bound  to  bring  to  the  discharge  of 
his  duties.' 

6.  Res  Judicata  in  Bciundary  Cases. — ^The  question  occasionally 
arises  as  to  the  effect  of  a  prior  suit  on  a  subsequent  proeeading  relat- 
ing to  boundaries.  While  in  a  proper  case  the  defend  of  ree  judicata 
may  be  invoked,  a  decree  dismissing  a  suit  to  enjoin  interference  witii 
construction  of  a  boundary  fence  on  the  true  line,  on  tiie^groonds 
that  another  line  has  been  established  by  acquiracenoe,  does  not 
bar  a  new  action  to  establish  the  boundaries  according  to  a  govern- 
ment survey.^  Sinailarly  judgment  in  a  suit  brought  for  the  purpose 
of  showing  the  true  location  of  a  line,  but  not  involving  the  title  to 
a  strip  of  land  lying  between  the  different  lines  alleged  by  the  parties, 
does  not  bar  a  second  suit  brought  to  show  adverse  possession  by  oc- 
cupancy up  to  the  same  line.'  In  lijce  manner  it  has  been,  held  that 
a  decree  based  on  a  petition  to  je-establish  lost  corners  does  not  operate 
as  res  judicata  in  an  action  of  ejectment  or  one  in  which  title  is  in 
litigation.'*  The  right  to  bring  a  suit  may  be  barred  not  only  by  a 
prior  suit  permitting  the  filing  of  a  plea  of  res  judicata,  but  a  suit 
cannot  be  maintained  to  have  a  division  boundary  line  run  where 
such  line  has  in  fact  already  been  run  and  marked  by  the  parties.^' 

N.  C.  64,  15  Am.  Dee.  507;  CoiiL^:ys  8.  Matsop  v.  Poncin,  152  Ta.  669, 

V.  Carlcy,  3  Watte  (Pa.)  280,  27  Am.  132  N.  W.  970,  38  L.R.A.(N.S.)  1020. 

Dec.  356.  As  to  the  doctrine  of  res  judicata  geo- 

28  Am.  Dee.  584  note.  erally,  see  Judgments. 

,  5.  Pelder  v.  Bonnett,  2  McMul.  L.  9-  Kiog  v.  Brigliam,  23  Ore.  .26a,' 31 

(S.  C.)  44,  37  Am.  Dec.  545.  Pac.  601,  18  L.E.A.  .361. 

6.  CoUins  V.  Clough,  222  Pa.  St.  472,  10.  Krause  v.  Nolte,  217  111.  298,  75 
71  Atl.  1077,  15  Ann.  Cas.  871.  N.  E.  362,  3  Ann.  Cas.  1061  and  note. 

7.  Taft  t).  Rutherford,  66  Wash.  256,  11.  George  «,  Thomas,.  Ijjl  J?ex.  74, 
119  Pae.  740,  Ann.  Cas.  1013C  522  67  Am.  Dee.  SIX. 

and  note,  38  LJUA.(N.S.)  1043  and 


note. 
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II.  BOUNDABIBS  ON  LaND  AKD  WaTBR 


Highways 


7.  Presumption  that  Boundary  Is  in  Middle  of  Highvay. — The 

owner  of  a  lot  abutting  on  a  public  highway  is  usually  presumed 
to  own  the  fee  of  the  soil  under  that  half  of  the  highway  which 
is  contiguous  to  his  lands,  unless  the  title  to  the  fee  is  in  the  pub- 
lic,** atid,  when  a  highway  is  called  for  in  a  conveyance  as  a  bound- 
ary to  land  and  the  vendor  holds  the  title  to  at  least  half  of  the 
bed  of  the  highway,  the  presumption  is  that  he  intends  to  convey 
to  the  center  the  dividing  line."  The  question  in  the  last  nnnlysif 
defVends  on  the  intention  of  tlie  grantor  of  the  land  as  exprewipd  in  his 
deed  of  conveyance  where  he  haf  the  power  to  convey  his  lands  by  a 
deed  granting  title  to  the  near  fide  of  an  adjacent  highway,  or  to  itn 
center,  or  to  way  other  line  which  he  may  adopt."  The  rule  by  which 
the  mention  of  a  street  as  a  boundary  in  a  conveyance  of  land  is  pre- 
sumed to  mean  the  middle  of  the  highway,  if  it  belongs  to  the  grantor,  • 
is  not  an  absolute  rule  of  law,  irrespective  of  manifest  intention,  but 
is  •  merely  a  principle  of  interpretation;  adopted  for  the  pu^>ose  of 
finding  out  the  true  meaning  of  the  words  used.*^  The  presumption 
also  seems  to  be  founded  on  the  fact  that  streefe  and  ways  referred  to 
in  deeds  as  boundaries  of  lands  are  monumente,  and  the  principle  ap- 
pUes  to  the  effect  that  monuments  control  courses  and  distances,  un- 

12.  Low  V.  TibbetU,  72  Me.  92,  39  Co.,  IS  Wis.  35, 86  Am.  Dec  743.  See 

Am.  Rep.  303;  Smith  v.  Sloeomb,  9  Highwats. 

Gray  (Mass:)  36,  69  Am.  Dec.  274;  106  A.  S.  R.  238  note. 

Dodd  V.  Witt,  139  Mass.  63,  29  N.  E.  IS.  Thompson  «.  Malonev,  199  111. 

475,  52  Am.  Rep.  700;  Snoddy  v.  Bo-  276,  65  N.  B.  236,  93  A.  S.  R.  133; 

len,  J22  Mo.  479,  24  8.  W.  142,  25  Jacob  v.  Woolfolk,  90  Ky.  426,  14 

S.  W.  932,  24  L.R.A.  507;  Hincliman  S.  W.  415,  9  L.R.A.  551;  Palmer  v, 

V.  Paterson  Horse  R.  Co.,  17  N.  J.  Eq.  Doogherty,  33  Me.  502,  54  Am.  Dec. 

75,  86  Am.  Dec.  252  and  note;  Winter  636;  Warren  v.  Blake,  54  Me.  276,  89 


Cord  L.  (5-  C.)  67,10  Am.  Dec.  650;  373^  32  L.R.A.(N.S.)  778  and  note; 
Edmison  v.  Lowry,  3  S.  D.  77,  52  N.  Norcross  v.  Griffiths,  ft*)  Wis.  590,  27 
W.  583,  44  A.  S.  R.  774,  17  L.R.A.  N.  W.  606,  56  Am.  Rep.  642. 
275;  Pord  v.  Chicago  ft  North  Western     18  Ann.  Cas.  75  note. 
R.  R.  Co.,  14  Wis.  609,  80  Am.  Dec.     15.  Crocker  v.  Cotting,  166  Mase. 
791;  Weiabrod  r.  Chicago  &  N.  W.  R.  183,  44  N.  E.  214,  33  L.R.A.  245. 


V.  Peterson,  24  N.  J.  L.  524,  61  Am. 
Dec.  678;  Friedman  v.  Snare  &  Triest 
Co.,  71  N.  J.  L.  605,  61  Atl.  401,  108 
A.  S.  R.  764.  2  Ann.  Cas.  497,  70 
L.R.A.  147;  Haberman  r.  Baker,  128 
N.  Y.  253.  28  N.  R.  370,  13  L.R.A. 
fill;  Graham  w.  Stern,  168  N.  Y.  517, 
61  N.  E.  891,  85  A.  S.  R.  694;  Paul 
V.  Carver,  24  Pa.  St.  207,  64  Am.  Dec 
649  and  note;  Witter  v.  Harvey,  1  Me- 


Am.  Dec.  748;  Thomas  v.  Hunt,  134 
Mo.  392,  35  S.  W.  581,  32  L.R.A. 
857 ;  Iron  Mountain  R.  Co.  v.  Bing- 
ham, 87  Tenn.  522,  11  S.  W.  705,  4 
L.R.A.  G22.  As  to  words  limiting  this 
presumption  see  infra,  par.  9. 


106  A.  S.  R.  2.38  note. 


14.  Seerv  v.  AVaterbury,  82  Conn. 
567,  74  Atl.  908,  18  Ann.  Cas.  73  and 
note,  25  L.RJl.(N.S.)  681;  White  v. 
Jefferson,  110  Minn.  276,  134  N.  W. 
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1^  the  deed,  by  explicit,  statement  or  necesattry  impiication,  requires 
a  different  coDstruction.^*  Accordingly  the  fact  that  the  distances 
and  dimensions  of  a  lot  when  measured  are  sufficient  merely  to  carry 
tlie  side  of  the  highway  does  not  rebut  the  presumption  that  the  mid- 
dle line  is  the  tnie  boundary.*'  The  presumption  is  founded  on  a 
rule  of  public  policy  which  discourages  the  separation  of  the  title  of 
land  and  of  adjacent  strips  in  the  beds  of  highway  which  after  re- 
maining in  abeyance  for  years  may  become  the  occasion  of  litigation, 
vexing  and  harassing  those  who  in  good  faith  had  bought  the  land 
without  the  strips  oud  had  supposed  themselves  secure  from  such 
embarrassment.'*  Hence,  although  the  grantor  of  land  abutting 
on  a  highway  may  reserve  the  bed  of  the  street  in  conveying  lots 
abutting  on  it,  the  presumption  in  every  case  is  that  the  grantor  did 
not  intend  to  retain  the  highway,  and  such  reservation  will  not  be 
adjudged,  except  when  it  clearly  appears,  from  the  language  of  the 
conveyance,  that  such  reservatioa  was  actually  intended.*'  Where 
a  presumption  would  arise  from  a  grant  bounded  on  a  road  that  the 
line  is  in  the  center,  the  inference  is  one  which  may  be  rebutted  by 
proof  of  the  establishment  of  monuments,  fencing  and  occupancy, 
and  other  appropriate  evidence.*** 

8.  Applications  of  Presumptions  as  to  Boundaries. — The  rule  that 
the  center  of  the  highway  is  to  be  taken  as  the  boundary  may  be 
extended  so  as  to  include  the  whole  highway,  where  it  was  laid  out 
entirely  on  the  land  of  the  grantor  but  on  the  margin  thereof.*  The 
principle  has  been  applied  in  cases  where  land  has  been  sold  at  a  giveii 
amount  per  acre,  bo  that,  where  the  Eigreement  of  sale  called  for  a 
street  as  one  of  the  boundaries,  the  purchaser  was  bound  to  pay  for 
the  land  to  the  middle  line  of  the  street  in  the  absence  of  uiything 
indicating  a  contrary  intention  *  The  application  of  the  presumption 
does  not  appear  to  be  modified  by  the  methods  adopted  to  identify 

16.  MeKenzie  v.  Gleason,  184  Mass.  287,  41  Am.  Rep.  361;  Paul  v.  Carver, 
452,  69  N.  E.  1076,  100  A.  S.  R.  566.  26  Pa.  St.  223,  67  Am.  Dec.  413  and 

As  to  tbc  effect  of  monuments  see  note;  Norcross  v.  Qriffiths,  65  Wis. 
infra,  par.  34.  599,  27  N.  W.  606,  56  Am.  Rep.  642. 

17.  Newhall  v.  Ireson,  8  Cusli.  10  L.R.A.  207  note;  18  Ann.  Cas. 
(Mass.)  595,  54  Am.  Dec.  790;  Nor-  76  note. 

crosa  V.  Griffiths,  65  Wis.  599,  27  N.  20.  Dodd  v.  Witt,  139  Mass.  63,  29 
W.  606,  56  Am.  Rep.  642.  N.  E.  475,  52  Am.  Rep.  700. 

18.  Norcross  v.  Grittiths,  65  Wis.  1.  Matter  of  Robbins,  34  Minn.  99, 
599,  27  N.  W.  606,  56  Am.  Rep.  642.  57  Am.  Rep.  40;  Haberman  v.  Baker, 

19.  Snoddy  v.  Bolen,  122  Mo.  479,  128  N.  Y.  253,  28  N.  E.  370, 13  L.R.A. 
24  S.  W.  142,  25  S.  W.  932,  24  L..R.A.  611;  Johnson  v.  Grenell,  188  N.  Y. 
507;  Thomas  t).  Hunt,  134  Mo.  302,  35  407,  81  N.  E.  161,  13  L.R.A.(N.S.) 
S.  W.  581,  32  L.R.A.  857;  Smith  v.  551  and  note. 

Furbish,  68  N.  H.  123,  44  Atl.  398,  47      2.  Firmstone  v.  Spaeter,  150  Pa.  St. 
L.R.A.  226 ;  Salter  v.  Jonas,  36  N.  J.  616,  25  Atl.  41,  30  A.  S.  B.  851  and 
L.  469,  23  Am.  Rep.  229;  Kings  Coiin-  note, 
ty  Fire  Ids.  Co.     Stevens,  87  N.  T. 
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the  lands  which  may  be  conveyed.  A  conveyance  of  lots  deecrib- 
ing  them  by  number  will  normally  pass  title  to  the  center  of  streets 
on  which  they  abut*  The  presumption  primarily  applies  to  con- 
veyances by  private  individufids.  If  a  municipal  corporation  having 
title  to  the  fee  of  a  street  conveys  land  as  bounded  on  it,  the  title  of 
the  grantee  does  not  impliedly  extend  to  the  middle,  but  is  limited 
to  the  line  of  the  street,  because  the  legal  intendment  in  such  case  is 
that  it  is  to  remain  a  public  highway.* 

9.  Particular  Words  Limiting  Presumption.— The  words  "from" 
or  "to"  an  object,  as  a  general  rule,  exclude  the  object,  but  a  boundary 
extending  "from  a  street"  does  not  necessarily  mean  from  its  nearest 
line,*  and  a  line  running  "to  the  road  thence  by  ihs  road,"  may  carry 
title  to  the  center  of  the  road,  although  the  measurement  of  distances 
would  bring  the  land  only  to  the  side  of  the  road.*  A  similar  result 
vf&s  reached  where  a  city  lot  was  bounded  on  one  side  by  "iJie  south 
line"  of  a  street,'  and  it  has  even  been  held  that  where  a  deed  describes 
the  premises  as  beginning  at  a  point  on  the  side  of  a  street,  and  as 
running  thence  along  such  side,  the  presumption  may  be  applied  and 
title  pass  to  the  center  of  the  street,*  although  the  distances  given  in 
the  deed  bring  the  line  only  to  the  side  of  street*  Similwly  if  land 
which  is  conveyed  is  in  fact  bounded  by  a  highway,  although  die  deed 
does  not  in  any  way  mention  or  refer  to  the  highway  as  a  boundary 
of  the  lot,  the  legal  construction  of  the  deed  may  be  the  same  and  the 
title  may  extend  to  Uie  center  of  the  highway ;  yet  where  other 
elements  are  present  indicating  an  intention  to  restrict  the  grant  to 
tlie  side  of  the  street,  the  courts  will  not  permit  the  presumption  to 
take  eflfect,  and  a  lot  bounded  by  stones  "on  the  side  of  a  road"  which 
answers  a  call  for  quantity  without  including  the  road  does  not  neces- 
sarily convey  to  its  center.'^  In  certain  cases,  therefore,  oonveyances 
of  land  adjacent  to  highways  will  not  include  title  to  center  where  thift 
boundary  line  is  deecribed  as  running  along  a  highway  from  and  to 
monuments  located  on  one  side  of  the  road.'* 

3.  Dickinson  «.  Arkansas  City  Imp.  Am.  Rep.  303;  Salter  v.  Jonas,  36 
Co.,  77  Ark.  570,  92  S.  W.  21,  113  N.  J.  L.  469,  23  Am.  Rep.  229. 

A.  S.  R.  170.    See  also  infra,  par.  59.      9.  Cox  v.  Preedley,  33  Pa.  St.  124, 

4.  Graham  «.  gtern,  168  N-  Y.  517,  75  Am.  Dec.  384. 

tfl  N.  E.  891,  85  A.  S.  R.  694.  16.  Norcross  v.  Griffiths,  65  Wis. 

B.  28  A.  S.  R.  631  note.  699,  27  N.  W.  606,  56  Am.  Rep.  642. 

For  worda  operating  to  limit  the  title  11.  Peabody  Heiglits  Co.  v.  Sadtler, 

to  the  shore  of  a  watercourse  called  63  Md.  533,  52  Am.  Rep.  519  j  Sibley 

foir  as  a  boundary  see  infra,  par.  18.  Holden,  10  Pick.  (Mass.)  249,  20 

6.  Oxton  V.  Groves,  68  Me.  371,  28  Am.  Dec.  521 ;  Smith  v.  Slocomb,  9 
Am.  Rep.  75;  Warren  r.  Thomaaton,  Gray  (Mass.)  36,  69  Am.  Dec.  274. 
75  Me.  329,  46  Am.  Rep.  397.  12.  Gouveneur  v.  National  Ice  Co., 

7.  Kneeland  v.  Van  Valkenboi^,  46  134  N.  Y.  355,  31  N.  E.  865,  30  A.  S. 
Wis.  434,  i-  N.  W.  63j  32  Am.  Rep.  R.  669,  18  L.R.A.  695. 

n9.  '  39  A.  S.  R.  154  noLe, 

8.  Low  V.  Tibbetts,  72  Me.  82,  39 
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10.  Privata  Ways  and  Alleys. — The  principles  of  law  governing 
the  presumption  that  the  line  lies  in  the  center  of  a  street  called  for 
as  a  boundary,  have  been  applied  to  private  ways  and  alleys  though 
somA  courts  bold  that  the  presumptioa  does  not  apply  in  such  ca^es, 
but  that  the  parties  must  be  taken  to  have  intended  to  be  governed 
by  tb«  words  employed;  ^*  and  even  the  courts  which  recognize  the 
presumptioD  Appear  to  incline  agunst  its  enforcement^*  Although 
the  grantee  under  a  deed  which  calls  for  the  line  qf  a  private  road 
as  a  boundary  may  acquire  the  right  to  open  and  use  such  road, 
it  has  been  held  that  the  grantee  does  not  obtain  title  in  the  fee  to  any 
pari  gf  the  road.^*. 

11.  General  Principles. — The  question  as  to  the  proper  location  of 
boundaries  of  lauds  bordering  on  rivers  has  been  the  subject  of  much 
controversy  and  of  not  a  little  confusion.  Contrary  rules  have  been 
adopted  in  neighboring  jurisdictions,  and  the  principles  underlying 
the  numerous  decisions  have  been  lost  sight  of  so  that  the  modern 
rulings  frequently  appear  arbitrary.*'  The  principal  reason  that  the 
law  in  regard  to  this  subject  is  so  chaotic  and  unsettled  has  been  said 
to  be  traceable  to  an  attempt  to  apply  the  fully  evolved  modern  law 
of  r€al  property  to  rights  and  interests  which  had  become  fully  estab- 
li^ed  long  before  the  legal  rules  were  perceived.  In  other  words,  the 
effort  was  to  apply  a  new  system  of  law  to  an  old  state  of  facts.  The 
whole  subject  is  inextricably  involved  in  questions  as  to  when  water- 
courses are  to  be  con&igkred  navigable,  for  diiferent  rules  as  to  bound- 
aries are  applied  to  tracts  touching  navigable  and  non-navigable 
streams.  The  doctrines  of  accretion  and  avulsion  also  have  their 
direct  bearing  on  the  location,  and  the  shifting  of  the  location^  of 
boundaries  on  watercourses  and  on  the  ocean.  Even  questions  as  to 
whether  land  under  arms  of  the  sea  and  beds,  of  rivers  belongs,  on 
the  one  hand  to  the  sovereign  or  state^  or  on  the  other  hand  to  private 
individuals,  have  become  the  issues  upon  which  controversies  as  to 
boundaries  may  hinge.  In  establishing  boundaries  it  is  not  possible 
wholly  to  exclude  from  consideration  the  extent  oi  the  riparian 
rights  of  those  owning  tracts  bordering  on  waterways.  Finally  the 
preeumptioDs  as  to  tbe  intention  of  granton  from  the  use  of  particular 

IS.  Saeeone  o.  West  ^nd  Trust  Co.,  16.  Brown  v.  Oregon  Sboit  Line  R. 

224  Pa.  St.  554,  73  Atl.  971,  24  LJtA.  Co.,  36  Utah  257,  102  Pac  740,  24 

(N.S.)  539  and  note.   ,  1UI.A.(N.S.>  86. 

14.  Seery  v.  Waterbury,  82  Conn.  16.  Clayton  v.  Gilmer  County  Court, 

567,  74  Atl.  908,  18  Ann.  Cu.  73  and  58  W.  Va.  253,  52  S.  E.  103,  2  LJIA. 

not^  25  UKJ^.(N.&.)  681;  McKenrie  (N.S.)  596. 

v':  Gleason,  184  Mass.  452,  69  N.  S.  17.  10  Am.  Dec.  385  aota. 

1076,  100  A.  8.  R.  566  and  nota  18.  45  I^JLA.  237  notft,  .    . : 
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terms  in  conveyances  and  deeds  may  be  resorted  to  a&  final  tests  as 
to  the  extent  of  the  lands  granted  and  conveyed. 

12.  Navigability  of  Rivers. — The  seeds  of  a  full  harvest  of  litiga- 
tion concerning  boundari^  were  sown  when  the  English  lawyers 
failed  to  adopt  the  civil  law  test  as  to  what  rivers  are  to  be  considered 
as  navigable.'*  By  the  civil  law  actual  navigability  is  the  test,  regard- 
leas  of  any  question  of  the  ebb  and  flow  of  the  tide.  The  common  ' 
law,  on  the  other  hand,  regards  as  navigable  rivers  only  those  in  which 
the  tide  ebbs  and  flows.  This  rule  and  the  reason  on  which  it  rests 
are  fully  treated  elsewhere.*" 

13.  Effect  of  Navigability  of  Rivers  on  Questions  of  Boundaries. — 
One  important  aspect  of  the  common  law  distinction  between  navi- 
gable and  non-navigable  rivers  lay  in>  the  identification  of  navigable 
waterways  with  royal  streams,  the  title  to  the  land  under  such  rivers 
being  in  the  sovereign.  This  had  its  direct  bearing  on  the  rules  of 
law  governing  boundaries  on  navigable  rivers.  Since  the  beds  of 
navigable  and  tidal  streams  were  deemed  to  be  the  pro|)erty  of  the 
sovereign, 'and  not  of  the  adjacent  landed  proprietors,  conveyEmces 
of  land  fronting  on  them,  made  by  private  owners,  were  presumed  not 
to  be  intended  to  extend  beyond  the  line  of  their  ownership,  but  to 
stop  where  that  ownership  stopped.  When,  however,  the  bed  of  a  navi- 
gable or  tidal  stream  was  in  fact  vested  not  in  the  sovereign,  but  in 
some  private  proprietor,  the  presumptions  ordinarily  attending  such 
conveyances  ceased  to  operate.  In  such  cases  even  a  contrary  pre- 
sumption might  arise  that  the  grantor  did  not  intend  to  reserve  to 
himself  the  flats  nor  the  land  covered  by  water  lying  between  the 
bank  and  the  threfui  of  the  stream,  thereby  shutting  off  the  grantee 
from  access  to  the  water.'  When  the  British  colonies  in  America  be- 
came independent  states,  the  crown  titie  to  lands  under  navigable 
waters  vested  in  the  states.  In  some  of  these  statutes  have  been  passed 
changing  the  common  law  rules  and  presumptions^  and  even  expressly 
extending  the  boundary  of  the  titie  of  the  riparian  owner  to  low 
water  mark  or  beyond,  or  limiting  it  to  high  water  mark.  In  others 
no  statutory  changes  have  been  made  and  the  courts  have  been  al- 
lowed either  to  follow  the  common  law  or  the  civil  law  rules  relating 
to  boundaries  or  to  establish  their  own  doctrines  based  on  the  construL>- 
tion  of  particular  grants  and  deeds.* 

14.  Conflict  of  Laws  Affecting  Boundaries  on  Rivers. — The  ques- 
tion as  to  navigable  waters  as  boundaries  of  private  lands  is  subject 
to  a  variety  of  rules  in  different  parts  of  the  United  States,  due  to 

19.  Stuart  v.  Clark's  Lessee,  2  Swan  2.  Matter  of  Mayor,  etc.,  of  New 
(Tenn.)  9,  58  Am.  Dee.  49.  York,  182  N.  Y.  361,  75  N.  B.  156, 

20.  See  Waters.  108  A.  S.  B.  809. 

1.  Rogers  v.  Jones,  1  Wend.  (N.  Y.)      45  L.RA.  238  note.   See  also  Wa- 
237,  19  Am.  Dec.  493.  tebs. 
27  A.  S.  R.  56  note. 
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the  f:'.ct  that  the  territory  comprising  some  of  the  states  was  acquired 
from  France,  Spain  and  Mexico,  and  therefore  originally  was  not 
subject  to  the  common  law.*  In  such  states  grants  made  to  in- 
dividuals by  the  original  sovereignty  before  the  cession  of  the  ter- 
ritory to  the  United  States  are  governed  by  the  law  under  which  they 
were  made,  but  as  to  lands  not  granted  at  the  time  of  the  cession, 
the  title  to  lands  under  waters  is  regulated  by  such  rules  as  may  be 
prescribed  by  the  succeeding  sovereignty.*  As  between  the  federal 
and  state  governments,  it  has  been  held  that  the  proper  location  of 
the  boundary  of  a  proprietor  of  land  on  a  margin  of  a  navigable 
river  whether  it  should  extend  to  high  water  mark,  low  water  mark, 
or  the  middle  of  the  stream,  is  not  a  federal  question,  though  a  claim 
is  based  under  a  grant  from  the  United  States,  but  the  matter  is  to 
be  determined  by  the  laws  of  the  state  in  which  the  land  is  situated, 
because  each  state  is  free  to  adopt  its  own  rules  as  to  the  extent  of 
boundaries  of  tracts  bordering  on  watercourses.* 

15.  Boundaries  at  High  or  Low  Water  Hark  on  Navigable  Rivers. — 
Under  the  rule  of  the  common  law,  where  lands  are  described  in  a 
deed  as  bounded  by  a  navigable  river  in  which  the  tide  ebbs  and 
flows,  the  presumption  is  that  the  title  extends  merely  to  the  water's 
edge  and  that  the  boundaries  of  the  tract  should  be  drawn  along  the 
bank  or  shore  at  high  water  mark.*  Where  lands  were  granted 
bounded  by  a  river  or  stream  in  which  tidewater  does  not  ebb  .and 
flow,  tlie  boundary  under  the  rules  of  the  common  law  was  con- 
sidered as  located  along  the  middle  line  of  the  stream,  irrespective 
of  whether  it  was  or  was  not  a  river  actually  capable  of  navigation.' 
And,  therefore,  under  this  rule  an  island  in  the  river  lying  nearest 
the  bank  where  the  premises  are  situated  passes  by  the  deed.^  The 

3.  45  L.R.A.  238  note.  48  hJt.A.  717;  Ex  p.  Jennings,  6  Cow. 

4.  42  L.R.A.  511  note;  45  L.B.A.  (N.  Y.)  518,  16  Am.  Dec.  447;  Sage 
238  note.  v.  New  York,  154  N.  Y.  61,  47  N.  E. 

6.  Webb  V.  Demopolis,  95  Ala.  116,  1096,  61  A.  S.  R.  592,  38  L.R.A.  606. 


6.  Hagan  v.  Campbell,  8  Port^  For  the  methods  of  determining  the 

(Ala.)  9,  33  Am.  Dec.  267;  Chapman  location  of  high  and  low  water  mark 

V.  Kimball,  9  Conn.  38,  21  Am.  Dee.  see  infra,  par.  21. 

707;  Welles  v.  Bail^,  55  Conn.  292,  7.  Hagan  v.  C«npbell|  8  Porter 

10  All.  .'»()5,  3  A.  S.  R.  48;  Middleton  (Ala.)  9,  33  Am.  Dee.  267;  Middleton 

V.  Pritcbard,  3  Scam.  (111.)  510,  38  v.  Pritchard,  3  Seam.  (III.)  510,  38 

Am.  Dec.  112;  Tappan  v.  Boston  War  Am.  Dee.  112;  Berry  v.  Snyder,  3 

te.  Power  Co.,  157  Mass.  24,  31  N.  Bush  (Ky.)  266,  96  Am.  Dee.  219; 

E.  703,  16  L.R.A.  353;  Arnold  v.  Claremont  v.  Carlton,  2  N.  H.  369,  9 

Mundy,  6  N.  J.  L.  1, 10  Am.  Dee.  356  Am.  Dec.  88;  Arnold  v.  Mundy,  6  N. 

and  note ;  New  Jersey  Zinc  &  Iron  Co.  J.  L.  1,  10  Am.  Dee.  356  and  note ; 

«.  Horns  Canal  &  Banking  Co.,  44  BaU  v.  Slack,  2  Whart.  (Pa.)  508, 

N.  J.  Eq.  398,  16  Atl.  227,  1  L.R.A.  30  Am.  Dee.  278. 

133;  Simmons  v.  Paterson,  60  N.  J.  8.  Claremont  v.  Carlton,  2  N.  H. 

Eq.  385,  45  Atl.  995,  83  A.  S.  R.  642.  869,  9  Am.  Dee.  88. 


13  So.  289,  21  L.R.A.  62. 


42  LJI.A.  504  note. 
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United  States  courts  have  adhered  to  the  common  law  rule  as  to 
the  location  of  boundaries  on  watercourses,  and  whenever  a  river  is 
deemed  navigable  in  law  riparian  owners  deriving  their  title  from 
the  government  of  the  United  States  usually  take  title  to  high  water 
mark  only.'  In  some  jurisdictions  where  the  common  law  test  as  to 
the  navigability  of  streams  is  disregarded  liie  rule  of  the  common 
law  is  stUl  followed  that  high  water  mark  is  the  true  boundary  line 
of  lands  bordering  on  navigable  sixeams.  Hence  if  a  river  which  is  ■ 
navigable  in  fact  has  two  sets  of  banks,  one  confining  the  water  when 
it  is  low  and  the  other  confining  it  when  it  is  high,  the  high  water  line 
is  considered  as  forming  ihe  true  boundary  between  the  river  and 
the  adjoining  upland.**  Id  jurisdictions  which  have  departed  from 
the  test  of  navigability  of  rivers  recognized  by  the  English  common 
law  there  is  frequently  a  further  disregard  of  the  common  law  rule 
which  fixed  the  boundaries  of  riparian  owners  at  high  water  mark,  and 
the  grantee  of  public  lands  bordering  on  a  river  navigable  in  fact,  but 
above  the  flow  of  the  tide,  takes  title  to  low  water  mark  which  becomes 
the  boundary  of  his  txact^^^  in  the  absence  of  decided  language  in  the 
conveyance  showing  a  manifest  intent  to  the  contrary  on  the  part 
of  the  grantor.'*  In  other  jurisdictions  a  third  rule  is  recognized 
and  riparian  proprietors  on  streams  navigable  in  fact  are  deemed 
to  be  owners  to  the  middle  of  the  stream/'  unless  (he  terms  of  the 
grant  specially  indicate  an  intention  on  the  part  of  the  grantor  to 
confine  the  grantee  to  the  edge  or  margin.^* 

9.  St.  Louis,  L  M.  &  S.  R.  Co.  «.      42  L.R.A.  503  note. 

Ramsey,  53  Ark.  314,  13  S.  W.  931,  12.  Fulmer  v.  WUliams,  122  Pa.  St. 

22  A.  S.  R.  195,  8  L.R.A.  559.  191,  15  Atl.  726,  9  A.  S.  R.  88,  1 

10.  Ventura  Land  &  Power  Co.  v.  L.R.A.  603;  Brown  Oil  Co.  v.  Cald- 
Meiners,  136  Gal.  284,  68  Pac.  818,  89  weU,  35  W.  Va.  95,  13  S.  E.  42,  29 
A.  S.  R.  128.  A.  S.  R.  793. 

11.  Webb  V.  Demopolis,  95  Ala.  116,  27  A.  S.  R.  58  note;  30  A.  S.  R. 
13  So.  289,  21  UR.A.  62;  Ensminger  333  note. 

V.  People,  47  III.  384,  95  Am.  Dec.  13.  Browne  v.  Kennedy,  5  Har.  & 

495;  Schwimeier  v.  St.  Paul  &  P.  R.  J.  (Md.)  195,  9  Am.  Dec.  503;  Grand 

Co.,  10  Minn.  82,  88  Am.  Dee.  .59;  Rapide  v.  Powers,  89  Mich.  94,  50  N. 

Union  Depot,  etc.  Co.  v.  Brunswick,  W.  661,  28  A.  S.  R.  276,  14  L.R.A. 

31  Minn.  297,  17  N.  W.  626,  47  Am.  498. 

Rep.  789;  Frank  v.  Goddin,  193  Mo.  14.  Trustees  of  Schools  v.  Schroll, 

390,  91  S.  W.  a057,  112  A.  S.  R,  493;  120  III.  509, 12  N.  E.  243,  60  Am.  Rep. 

Stat©  ti.  Eason,  114  N.  C.  787,  19  S.  575;  Chicago  r.  Van  Ingeu,  152  III. 

E.  .88,  41  A.  S.  R.  811,  23  L.R.A.  624,  38  N.  E.  894,  43  A.  S.  R.  285; 

(N.8.)  520;  Stover  v.  Jack,  60  Pa.  Stanberry  tj.  MaJlory,  101  Ky.  49,  39 

St.  339,  100  Am.  Dec.  566;  Palmer  t;  S.  W.  495,  72  A.  S.  R.  389  aud  note; 

Farrell,  120  Pa.  St.  162,  15  A.  S.  R.  Fulton  Light,  Heat  &  Power  Co.  ft 

708;  Fulmer  v.  Williams,  122  Pa,  St.  New  York,  200  N.  Y.  400,  94  N.  E. 

191,  15  Atl.  726,  9  A.  S.  R.  88,  1  199,  37  L.R.A.(N.S.)  307:  Nowxow  e. 

L.R.A.  603;  Freeland  v.  Pennsylvania  Griffiths,  65  Wis.  599,  27  N.  W.  606, 

R.  Co.,  197  Pa.  St.  529,  47  Atl.  745,  56  Am.  Rep.  642. 
80  A.  S.  B.  860,  58  LJIA.  206. 
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16.  BomUUries  on  Non-atrigable  Riverft.— In  all  rivers  deemed 
to  be  non-aavigable  the  presumption  is  that  the  boundary  line  be- 
tween owners  of  lands  bordering  on  streams  or  watercoursee  la  in 
the  middle  thread  of  the  watercourse,^*  unless  from  the  language 

of  the  grant  It  appears  that  the  bank  of  the  stream  i^  intended  to  be 
the  boundary.'*  Where  a  grant  in  terms  designates  other  ^>ecial 
bounds,  the  title  of  lands  bordering  on  non-navigable  watercourses 
cannot  be  extended  beyond  such  specific  boundaries,  although  the 
stream  is  navigable  in  that  the  tide  ebbs  and  flows  in  it.^'  It  is  held 
that  a  line  in  a  deed  described  as  a  straight  course  from  a  given  point 
to  a  stream  must  be  run  so  as  to  sbike  the  stream  at  the  nearest 
point;**  and  where  a  description  contwned  in  a  deed  calls  for  a 
.  marked  line  along  a  river  the  boundary  is  construed  to  have  relation 
to  the  natural  object  which  is  the  more  important  description,  and 
the  course  of  the  stream  will  control  the  marked  line,  the  former, 
in  such  a  case,  being  in  law  the  true  boundary.**  Apart  from  such 
exceptional  cases,  it  may  be  said  that  the  presumption  is  so  strong 
that,  unless  very  clearly  confined  within  other  limits  by  the  terms  of 
the  grant,  the  title  of  each  owner  of  lands  bordering  on  a  fresh  water 


15.  Handon  v.  Hobson,  24  Colo.  284,  t>.  Williams,  95  N.  C.  331,  59  Am.  Rep. 
51  Pac.  433,  42  L.R.A.  502;  Welles  v.  242;  Lembeok  v.  Nye,  47  Ohio  St.  336, 
Bailey,  55  Conn.  292,  10  Atl.  565,  3  24  N.  E.  686,  21  A.  S.  R.  828,  8 
A.  S.  R.  48;  Boardnum  «.  Scott,  102  L.R.A.  578;  Fulmer  v.  Williams,  122 
Ga.  404,  30  S.  fi.  982,  51  L.R.A,  Pa.  St.  191,  15  Atl.  726,  9  A.  S.  R. 
178;  Middleton  v.  Pritchard,  3  Scam.  88, 1  L.R.A.  603;  McCuIlough  tJ.  Wall, 
(111.)  510,  38  Am.  Dec.  112;  Ens-  4  Rich.  L.  (S.  C.)  68,  53  Am.  Dec. 
minger  c.  People,  47  111.  384,  95  Am.  715;  Branham  v.  Bledsoe  Creek  Turn- 
Dec.  495;  Brooklyn  v.  Smith,  104  III.  pike  Co.,  1  Lea  (Tenn.)  704,  27  Am. 
429,  44  Am.  Rep.  90;  BeUefontaine  Rep.  789;  Home  v.  Richards,  4  CaU 
Imp.  Co.  v.  Niedriiighaus,  181  111.  426,  (Va.)  441,  2  Am.  Dec.  574;  Carter  v. 
55  N.  E.  184,  72  A.  S.  R.  269  and  Chesapeake  &  0.  R.  Co.,  26  W.  Va. 
note;  Bradley  v.  Rice,  13  Me.  198,  29  644,  53  Am.  Rep.  116;  Diedrieh  v. 
Am.  Dee.  501 ;  Ingraham  v.  Wilkinson,  Northwestern  Union  R.  Co.,  42  Wis. 
4  Pick.  (Mass.)  268,  18  Am.  Dec.  248,  24  Am.  Rep.  399. 
342;  Knight  v.  Wilder,  2  Cush.  (Mass.)  For  the  distinctive  tests  between  nav- 
199,  48  Am.  Dec.  600  and  note;  Hatch  igable  and  non-navigable  rivers  see 
».  Dwight,  17  Mass?.  289,  9  Am.  Dec.  supra,  par.  12. 

145;  Lincoln  v.  Davis,  53  Mich.  375,  16.  Ex  p.  Jennings,  6  Cow.  (N.  T.) 

19  N.  W.  103,  51  Am.  Rep.  116;  Grand  518,  IB  Am.  Dee.  447  and  note;  Iron 

Rapids  Ice  &  Coal  Co.  v.  South  Grand  Mountain  R.  Co.  v.  Bingham,  87  Tenn. 

Rapids  Ice  &  Coal  Co.,  102  Mich.  227,  522,  11  S.  W.  705,  4  L.R.A.  622. 

60  N.  W.  681,  47  A.  S.  R.  516,  25  10  L.R.A.  208  note. 

LJt-A.  815;  HaU  v.  Alford,  U4  Mich.  17.  CoUins  «.  Benbaiy,.  27  N.  C. 

165,  72  N.  W.  137,  38  L.R.A.  205;  118,  42  Am.  Dee.  155. 

Goff  V.  Collide,  118  Mich.  307,  76  N.  18.  Cmrroway  v.  Gbaneey,  2  Jones  L. 

W.  489,  42  L.R.A.  161  and  note;  (N.  C.)  170,  64  Am.  Dee.  577. 

Smith  V.  Rochester,  92  N.  Y.  463,  44  19.  Lyndi  r.  Allen,  20  N.  C.  190,  32 

Am.  Bep.  393;  WiUiams  «.  Buchanan,  Am.  Dec.  671. 

23  N.  C.  536, 35  Am.  Dec  760;  Hodges  • 
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Of  non-navigable  river  will  be  considered  as  extending  to  the  thread 

in  its  middle.** 

17.  Presumption  as  to  Intention  of  Grantor. — When  lands  border- 
ing on  non-navigable  rivers  are  conveyed  it  is  frequently  held  that 
there  is  a  presiTmption  that  the  grantor  does  not  intend  to  retain  title 
to  the  bed  of  the  river,  but  that  he  intends  that  the  boundary  of 
the  lands  of  the  grantee  shoul^  extend  to  the  middle  of  any  navi- 
gable watercourses  called  for  as  boundaries.*  Where  the  grantor 
owns  to  the  middle  of  a  stream  it  has  been  said  that  an  intent  that 
the  soil  in  the  river  should  be  owned  by  a  person  who  does  not  own 
the  abutting  upland  is  so  improbable  that  it  will  never  be  presumed 
in  the  absence  of  an  express  exception  in  the  grant*  This  presump- 
tion is  rebuttable,  and  it  is  rebutted  by  any  words  which  clearly  in* 
dicate  an  intention  to  restrict  the  grant  to  the  shore  or  to  some  point 
other  tlian  the  thread  of  the  stream.*  The  question  of  construc- 
tion primarily  involves  an  inquiry  as  to  the  real  intention  of  the 
parties  under  all  the  circumstances.  The  variety  of  expression  in 
the  decided  cases  relating  to  waterways  as  boundaries  is  very  gre^t. 
The  rule  which  is  recognized  in  some  jurisdictions  is  that  when  a 
deed  or  grant  calls  for  a  stream  as  its  boundary  or  specifies  that  the 
line  is  to  run  by,  along,  up,  or  down  it,  the  watercourse  is  to  be 
treated  as  a  monument  and  the  use  of  the  particular  words  will  in 
no  wise  modify  the  operation  of  the  normal  rules  as  to  the  loca- 
tion of  boundary  lines  upon  navigable  or  non-navigable  rivers.^ 

18.  Words  Limiting  Boundaries  to  Shore  of  Rivers.— The  law 
with  respect  to  public  highways  and  non-naWgable  streams  is  sub- 
stantially the  same  in  respect  to  the  presumption  as  to  the  boundaries 
of  grants  of  lands  bordering  on  them.  The  general  principle  is  that 
in  order  to  restrict  title  to  the  edge  of  the  street  or  watercourse  there 
nmst  be  a  reservation  or  restriction  expressed  or  necessarily  implied, 
which  controls  the  operation  of  the  general  presumption  that  title 
extends  to  the  middle  of  the  stream  or  highway.*   This  general  pre- 

20.  Brown  v.  Chad^ourne,  31  Me.  9,  S.  Smith  v.  Furbish,  68  N.  H.  123, 

50  Am.  Dee.  641;  Warren  v.  Thomas-  44  Atl.  398,  47  L.R.A.  226. 

ton,  75  Me.  329,  46  Am.  Rep.  397  ;  3.  Fowler  v.  Wood,  73  Kan.  511, 

Ryan  v.  Brown,  18  Mich.  196, 100  Am.  85  Pac.  763, 117  A.  S.  R.  534,  6  L.R.A. 

Dee.  154  and  pote;  Fnlton  Ught,  Heat  (N.S.)  162. 

ft  Power  Go.  v.  New  York,  200  N.  T.  4.  Warren  v.  Thomaston,  75  Me. 

400^  94  N.  E.  199,  37  L.R.A.(N.S.)  329,  46  Am.  Rep.  397;  Fr«eland  v. 

307}  Witter  v.  Harvey,  1  MeCord  L.  Pennsylvania  R.  Co.,  197  Pa.  St.  529, 

(S.  C.)  67,  10  Am.  Dec.  650;  Mnller  47  Atl.  745,  80  A.  S.  R.  850,  58  L.R.A. 

V.  Landa,  31  Tex.  265,  98  Am.  Dee.  206. 


1.  Mdler  v.  Landa,  31  Tex.  265,  98  6.  Cox  v.  Freedley,  33  Pa.  St.  124, 
m.  Dec.  529.  75  Am.  Dec.  584. 

42  LJt.A.  502  note. 


529. 


10  L.R.A.  208  note;  42  L.R.A.  510 


10  LJtJL  208  note. 


note. 
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sumptioD  may  be  overcome  by  the  use  of  particular  words.  Accord- 
ingly it  is  frequently  held  that  the  words  "to,"  "from,"  or  "by"  are 
sufficient  terms  of  exclusion,  and  unless  by  necessary  implication 
they  are  manif^y  used  in  a  different  sense  such  words  mil  operate 
to  restrict  the  title  of  a  deed  or  grant  so  as  to  exclude  any  water- 
course which  may  be-  named  as  a  boundary.*  Under  the  rule  that 
the  use  of  the  words  "to"  or  "from"  ordinarily  excludes  the  object 
so  referred  to  in  a  description,^  where  land  is  granted  as  running 
to  stakes  marking  the  ridge  of  a  river  bank,  th'b  river  is  thereby  made 
the  boundary,*  and  a  lot  granted  as  fronting  on  and  bounded  by 
a  river  extends  only  to  the  river,  although  the  side  lines  thereby 
cross  a  point  formed  by  the  junction  of  a  branch  with  the  principal 
stream.'  Acting  under  this  principle,  where  land  is  described  as 
bounding  on  the  bank  or  shore  of  a  stream,  the  low  water  mark  on 
the  bank  may  be  deemed  the  boundary,  the  particular  reference  to 
the  bank  being  construed  as  excluding  the  stream.^**  Other  words 
such  as  running  "down  river,"**  "along  the  shore"  or  "along  the 
bank"  may  be  given  the  same  eflfect  and  may  pr^ribe  a  limita- 
tion of  the  boundary  line  to  the  shore  or  bank.*^  For  the  same 
reason  a  boundary  which  runs  "up  the  bank"  will  pass  title  merely 
to  low  water  line.**  However,  in  some  jurisdictions  the  courts  ad- 
here to  a  different  rule,  and  when  a  deed  describes  the  land  as  bound- 
ed by  a  bank,  or  as  on  the  west  side  of  a  non-navigable  river,  or  by 
lines  running  to  a  stake  or  line  on  the  bank,  thence  "up"  or  "down" 
the  stream  to  another  monument  on  the  bank,  the  threa<j  of  the 
stream  is  the  boundary.**  And  the  words  "running  up  a  creek"  are 
not  treated  as  a  t»nding  call  but  merely  as  indicating  the  general 
direction  of  the  line,  which  must  be  run  in  a  straight  direction  from 
boundary  to  boundary.*'  Accordingly  there  are  decisaona  that  the 
title  to  the  center  of  a  stream  is  granted  by  a  deed  describing  the 
boondary  line  running  "to  the  river,  and  thence  on  the  river 

6.  Bradley  «.  Rioe,  13  Me.  198,  29  41  Am.  Rep.  361;  Oonvemeur  v.  Na- 
Am.  Dec.  501.  tional  Ice  Co.,  134  N.  Y.  355,  31  N.  E. 

28  A.  S.  R.  631  note.  865,  30  A.  S.  R.  669,  18  L.RA..  695; 

7.  For  words  which  operate  to  lim-  Fidton  Light,  Heat  &  Power  Co.  c. 
it  the  title  to  the  side  of  streets  called  New  York,  200  N.  Y.  400,  94  N.  £. 
for  as  bonndaries  see  supra,  par.  9.  199,  37  L.R.A.(N.S.)  307, 

8^  Rii  V.  Johnson,  5  N.  H.  520,  22  42  LJl.A.  507  note. 

Am.  Dec  472.  18.  Murphy  v.  Copdand,  58  la.  409, 

9.  Graves    v.    Fisher,    5    Greenl.  10  N.  W.  786,  43  Am.  Rep.  118. 
(Me.)  69,  17  Am.  Dec.  203.  14.  Sizor  v.  Logansport,  151  Ind. 

10.  10  L.RA..  208  note.  626,  50  N.  E.  377,  44  L.R.A.  814. 

11.  Pike  V.  Monroe,  36  Me.  309,  58  15.  Budd  v.  Brooke,  3  Gill  (Md.) 
Am.  Dec.  751.  198,  43  Am.  Dec  321.    For  measure- 

12.  Azlioe  V.  Shaw,  35  Fla.  305,  17  ments  along  watercourses  see  mfra, 
So.  411,  28  Ii.R.A.  391;  King's  County  par.  51. 

Fire  Ins.  Co.  v.  Stevens,  87  N.  Y.  287, 

87 


Digitized  by 


Goo 


i  19 


BOtJNDARIBS 


4  It.  C.  L. 


ijhore;"**  or  by  a  description  of  land  aa  *'lying  on  the  south  side" 
of  a  non-navigable  river  which  is  also  named  aa  a  boundary.^^  Again, 
where  a  grcuat  of  a  tract  of  land  is  described  as  beginning  at,  etc., 
by  a  named  river,  and  running  and  bounding  on  said  river  a  certain 
distance,  then  sundry  courses,  etc.,  the  first  course  must  be  run 
bounding  on  the  river  and  the  mibaequent  courses  must  be  run  accord- 
ing to  the  course  and  distance.'^ 

19.  Slufting  of  Boundaries  through  Accretion.— The  thread  of  a 
stream  which  frequently  is  the  boundary  line  between  owners  of  lands 
bordering  on  either  side  of  the  watercourse  is  the  middle  line  be- 
tween the  shores,  irrespective  of  the  depth  erf  the  channel,  taking  it 
in  the  natural  and  ordinary  stage  of  the  water,  at  ite  medium  height, 
neither  swollen  by  freshet  nor  diminished  by  drought."  This  line 
as  a  boundary  shifts  with  the  gradual  shifting  of  the  sta^m  due 
to  imperceptible  changes  occasioned  by  accretion  and  reliction  on  its 
banks.'**  The  reason  for  the  migration  of  boundaries  by  applica- 
tion of  the  doctrine  of  accretion  has  been  stated  to  be  the  principle 
of  preserving  the  fundamental  right  of  access  to  the  water.*^  The 
law  of  accretion  and  reliction  is  the  same  in  its  application  to  the 
boundaries  of  both  navigable  and  non-navigable  rivers,'  and  like- 
wise of  lakes  and  other  bodies  of  water  separating  adjacent  landown- 
ers.' It  may  be  stated  tlierefore  as  a  general  rule  that  a  person  buy- 
ing lands  bordering  on  a  watercourse  acquires  the  right  to  have  his 
boundaries  extended  by  accretion  or  restricted  by  the  action  of  the 
water  imperceptibly  wearing  away  the  soil  of  his  lands.*  If  however 
the  changes  in  shore  lines  are  not  gradual  and  imperceptible,  but  are 
sudden  and  plainly  discernible, '  the  boundary  lines  corresponding 

16.  Sleeper  v.  Laconia,  60  N.  H.  (N.S.)  162;  Frank  f.  Goddin,  193  Mo. 


17.  Himlon  v.  Hobeon,  24'Colo.  284,  10  L.R.A.  208  note;  38  L.R.A.  850 
51  Pac.  433,  42  L.B.A.  502.  note.   And  see  Aocbbhoh,  toL  1,  p. 

18.  Hammond  v.  Ridgley,  5  Har.  &  229. 

J.  (Md.)  245,  9  Am.  Dec.  522.    See  1.  Webber  v.  Axtell,  94  Minn.  375, 

par.  44  as  to  Courses  and  Distances  102  N.  W.  915,  6  L.R.A  (N^.)  194. 

generally.  2.  Hagan    v.    Campbell,   8  Port. 

19.  Rowe  V.  Smith,  51  Conn.  266.  50  (Ala.)  9,  33  Am.  Dec  267;  Welles  «. 
Am.  Rep.  16;  Lynch  v.  Allen,  20  N.  Bailey,  55  Conn.  292,  10  AtL  565,  3 
C.  190,  32  Am.  Dec.  671;  McCnllough  A.  S.  R.  48. 

V.  Wall,  4  Rich.  L.  (S.  C.)  68,  53  Am.  3.  Fnller  v.  Shedd,  161  111.  462,  44 

Dec.  715;  Branham  v.  Bledsoe  Creek  N.  E.  286,  52  A.  S.  R.  380,  33  LJl.A. 

Turnpike  Co.,  1  Lea  (Tenn.)  704,  27  146. 

Am.  Rep.  789.  4.  Steele  v.  Sanchez,  72  la.  65,  33 

27  A.  S.  R.  58  note.  N.  W.  366,  2  A.  S.  R.  233;  Coi  v. 

20.  Welles  v.  Bailey,  55  Conn.  292,  Arnold,  129  Mo.  337,  31  S.  W.  592, 
10  Atl.  565,  3  A.  8.  R.  48;  Belle-  50  A.  S.  R.  450;  Frank  v.  Goddin,  193 
fontaine  Imp.  Co.  v.  Niedringhaus,  181  Mo.  390,  91  S.  W.  1057,  112  A.  S.  R. 
lU.  426,  55  N.  E.  184,  72  A.  S.  R.  493;  Wiggenhom  ti.  Kountz,  23  Neb. 
269;  Fowier  v.  Wood,  73  Kan.  511,  690,  37  N.  W.  603,  8  A.  S.  E.  160. 
85  Pae.  763, 117  A.  S.  R.  534,  6  L.R.A. 


201,  49  Am.  Rep.  311  and  note. 


390,  91  S.  W.  1057,  112  A.  S.  R.  493, 
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to  the  old  shore  r«nain  unaltered.*  The  reaa9n  for  the  rule  in  such 
eases  is  that  the  lav  presumes  that  the  river  does  not  change  when 
the  shifting  is  graduail  and  imperceptible.* 

20.  Canals  and  Otlier  Artificial  Watercourses. — ^Tbe  problems 
which  arise  in  reference  to  natural  s^ams  and  lakes  which  serve 
as  boundaries  between  lands  of  adjacent  owners  have  their  counter- 
part when  artificial  watercourse  are  used  as  boundaries.  In  the  ab- 
sence of  special  circumstances,  an  artificial  watercourse  ia,  for  the 
purposes  of  boundaries,  treated  like  a  natural  stream,  so  that  a  mere 
mention  of  it  as  a  boundary  will  carry  title  to  the  center,  while,  on 
the  other  hand,  the  boubdary  may  be  limited  to  the  edge  in  the 
same  manner  that  it  may  in  the  case  of  ordinary  watercourses.'  The 
fact  that  the  particular  artificial  waterconise  is  a  mill  race  consti- 
tutes a  special  ciroutaistanGe  taking  the  case  out  of  the  rule,  so  that 
a  grantee  of  land  so  bounded  does  not  take  title  to  the  center  of  the 
race,  since  otherwise  the  owner  of  the  mill  and  mill  race  would  be 
seriously  hampered  in  the  use  and  enjoyment  of  his  property.^ 

Seashore  FUtU  and  lalmds 

21.  Seashore  and  Kigh  and  Low  Water  Harks  as  Boundarl«s.-r 

In  a  conveyance,  when  the  word  "shore"  is  used  as  a  boundary,  un- 
explained by  qircumstances,  it  may  be  doubtiul  whether  the  sea  ode 
or  the  land  ad«  of  the  seashore  is  intended.  When  both  terms  are 
used,  "the  sea"  end  the  "shore,"  to  deedgnato  one  boundary,  the 
presumption  appears  to  be  that  they  sere  intended  to  describe  that 
side  of  the  beadi  on  wliich  the  sea  lies  and  therefore  to  include  the 
beach  to  low  water  mark.*.  Tlus  terms  beach  and  shore  when  used 
in  reference  to  places  in  the  vicinity  of  the  sea,  have  a  fixed,  definite 
meaning,  as  comprising  the  territory  lying  between  the  lines  of  high 
water  and  low  water,  over  which  the  tide  ebbs  and  flows.'"  Under 
the  English  common  law  the  boundary  line  of  owners  of  the  upland 

6.  Chicago  v.  Ward.  169  IIL  392,  48  61  L.B^  178  note.  For  the  gen- 
N.  G.  927,  61  A.  8.  F.  185,  38  UR-A.  eral  principles  of  law  relating  to  canals 
849;  Bdlefontaine  Imp.  Co.  v.  Nied-  see  Gakals. 

ringhaus,  181  111.  426,  56  N.  E.  184,     8.  Carter  v.  Chesapeake  A  O.  R.  Co., 
72  A.  S.  B.  269  ;  Fowler  o.  Wood,  73  M  W.  Va.  644, 53  Am.  Rep.  116. 
Kan.  511,  85  Pae.  763,  117  A.  S.  B.     42  LJlJL.  609  note. 
534,  6  L.R.A.(N.S.)  162;  Wig^faoni     9.  Snow  v.  Mt  Desert  Island  Real 
V.  Koontz,  23  Neb.  680,  37  N.  W.  603,  Estate  Co.,  84  m.  14,  24  Atl.  429,  30 
8  A.  &.  R.  150;  CblHns  v.  SUte,  3  A.  Sl  B.  331,  17  2B0;  Doane 

Tex.  App.  323,  30  Am.  Rep.  142.       v.  Willentt,  5  Ch«y  (MasS.)  328,  66 

38  L.B.A.  MS  note.  Ami  Dee.  369.   And  see  «upn,  par. 

8.  Fowler  «.  Wood,  73  Kan.  511,  85  13, 15. 
Pm.  763,  117  A.  S;  R.  534,  6  L.R^     10.  Freeman  v.  Bellegarde,  108  Cal. 
(N.S.)  162.  179,  41  Pac  289,  49  A.  S.  R.  76;  Pe- 

7.  Paul  V.  Carver,  26  Pa.  St.  223,  oria  v.  Central  Nat  Bank,  224  lU.  43, 
67  Am.  Dee.  413.  79  N.  E.  296,  12  LJt.A.(N.S.)  687; 

60 


Digitized  by  Google 


BOUNDARIES 


4  R.  C.  L. 


bordering  on  navigable  waters  was  located  at  Oxq  high  water  mark, 
and  everything  below  such  mark^  including  the  shore,  belonged  to 
the  sovereign.  By  the  term  high  water  mark  was  meant  the  line 
of  the  medium  high  tide  between  the  spring  and  the  neaps.**  The 
term  high  water  as  applied  to  the  sea  ia  thus  usually  considered  hs 
meaning  the  line  m^ked  by  the  periodical  flow  of  the  tide,  exclud- 
ing the  advance  of  the  water  above  the' line,  occasioned  by  winds  and 
storms  or  other  unusual  conditions.'*  By  low  water  meu^c  is  meant 
the  lowest  line  made  by  the  receding  tide  with  the  land;  not  the 
lowest  line  which  a  stream  or  fresh  water  emptying  into  the 'sea,  or 
a  cove,  or  tidal  river  makes  with  the  land.''  The  term  "ordinary  low- 
water  mark"  when  applied  to  tidewater  is  generally  held  to  mean  the 
average  low  water  mark.**  Where  under  a  will  of  the  owner  of  up- 
land and  adjacent  shore  a  devise  was  made  of  a  "beach  for  drift- 
wood and  timber"  it  was  held  that  the  boundary  was  that  Une  of 
shore  to  which  sea-weed  and  drift-wood  were  usually  carried  in  or- 
dinary seasons,  by  tlie  highest  winter  floods,  and  which  in  fact  is 
usually  marked  on  the  beach  by  a  line  of  sea-drift.**  In  determining 
whether  an  island  is  within  the  boundaries  of  an  ancient  grant  of 
lands  on  the  seashore,  the  three-mile  limit  should  ^>e  measured  by 
marine  miles  and  not  by  the  statute  mile.** 

22.  Inclusion  of  Flats  within  Boundaries  of  Upland. — Distinct  from 
ihe  question  as  to  the  prc^r  location  of  boundaries  of  tracts  border- 
ing on  watercourses,  there  have  occasionally  arisen  problems  for  ju- 
dicial adjudication  as  to  whether  the  boundaries  of  the  upland  should 
be  extended  in  the  eye  of  the  law  to  include  adjacent  flats.  It  has 
been  said  that  flats  have  always  been  deemed  an  appurtenance  to 
the  adjoining  river  front;  and  that  they  pass  with  it  as  appurtenances 
if  not  expressly  excluded ;  *'  but  it  does  not  seem  to  be  accurate  to 
say  that  the  flats  are  appurtenant  to  the  upland,  since  the  land  be- 
low high  water  mark  does  not  necessarily  pass  to  a  grantee  of  the 
upland  as  an  incident  of  the  latter,  but  the  submerged  land,  or  any 
part  thereof,  may  be  reserved  on  a  sale  of  the  upland,  or  be  made 
the  subject  of  separate  sale,  or  be  sold  with  the  upland,  the  question 
as  to  the  proper  location  of  the  boundary  whether  including  or  ex- 

Doane  v.  Willeutt,  5  Gray  (Mass.)  3^,  13.  Tappan  v.  Boston  Water  Power 
G6  Am.  Dec.  369;  Storer  v.  Freeman,  Co.,  157  Mass.  24,  31  N.  E.  703,  16 


11.  Teschemacher  v.  Thompson,  18  14.  East  Boston  Co.  v.  Com.  203 
Cal.  11,  79  Am.  Dec.  151;  Pike  v.  Mass.  68,  89  N.  E.  236,  17  Ann.  Cas. 
Monroe,  36  Me.  309,  58  Am.  Dee.  751.  146  and  note. 

45  L.R.A.  243  note;  3  Ann.  Cas.  15.  Brown  v.  Lakeman,  17  Pi«k. 

1064  note;  17  Ann.  Cas.  149  note.  (Mass.)  444,  28  Am.  Dec.  314. 

And  see  Waters.  16.  Lazell  v.  Boardman,  103  Mo. 

12.  In  re  Minnetonka  Lake  Imp.  292,  69  Atl.  97,  13  Ann.  Cas.  673. 
Co.,  56  Minn.  513,  58  N.  W.  295,  45  17.  Jones  v.  Janney,  8  Watts  &  S. 


6  Mass.  435,  4  Am.  Dec.  155. 


L.R.A.  353. 


A.  S.  R.  494. 


(Pa.)  436,  42  Am.  Dee.  309. 
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eluding  the  flats  being  one  primarily  as  to  the  intention  of  the  grantor 
,  as  expressed  in  the  terms  of  the  deed  of  conveyance.**  Yet  the  pre- 
sumption is  that  in  a  conveyance  of  lands  bordering  on  waterways, 
the  boundary  line  extends  to  low  water  mark  and  is  far  enough  out 
to  include  flato  in  front  of  such  lands  although  the  description,  both 
as  regards  the  quantity  of  the  land  conveyed  and  the  length  of  the 
lines,  would  have  been  satisfied  by  applying  it  to  the  upland  alone." 

23.  Boundaries  Between  Cont^ous  Owners  of  Flats  and  of  I>aBd 
under  Tidewater. — Various  methods,  adapted  to  different  conditions, 
are  followed  in  apportioning  flats  and  lands  under  tidewater  among 
the  owners  of  the  upland,  but  the  aim  of  each  method  is  to  secure 
to  the  proprietor  of  each  lot  bounding  on  the  sea  an  equal  share  of  * 
the  flats  proportional  to  his  line  on  the  margin  and  in  fnmt  of  or 
adjacent  to  his  upland.***  One  method  is  to  draw  a  base  line  be- 
tween the  two  corners  of  each  lot  where  they  strike  the  shore,  and 
from  these  corners  extend  parallel  lines  perpendicular  to  the  base 
line  to.  low  water  mark,  and  if  the  shore  Une  is  straight  the  lines 
thus  extended  will  be  tlie  boundaries  of  each  lot ; '  but  if  the  shore 
line  is  curved,  either  re^^ilarly  or  irregularly,  so  that  the  lines  of 
adjoining  lots  thus  extended  diverge  from  or  interfere  with  each  other, 
the  triangular  parcels  thrown  out  or  included  tiiereby  must  be  equally 
divided  between  the  adjoining  proprietors.'  In  dividing  flats  in  a 
<«ve  in  which  there  is  no  natural  channel  and  which  is  entirely  above 
low-water  mark  it  seems  that  the  proper  procedure  is  to  run  a  line 
across  the  mouth  of  the  cove,  to  which  lines  should  be  drawn  from 
the  comers,  at  high-water  mark,  of  the  lands  of  the  proprietors  abut- 
ting on  the  cove  in  such  a  way  as  to  make  the  sections  on  the  straight  • 
line  proportional  to  the  respective  frontages  on  the  water  line.'  Where 
there  are  channels  within  a  cove  from  which  the  tide  does  not  ebb, 
they  will  give  the  direction  in  which  the  lines  dividing  the  flats  must 
run.*  The  same  principles  apply  to  allm-ial  deposits,  and  these  can- 
not be  divided  between  adjoining  proprietors  without  taking  into  ac- 

18.  Asline  v.  Shaw,  35  Fla.  305,  17  1.  Emerson  tJ.  Taylor,  9  Oreenl. 
So.  411,  28  L.R.A.  391;  Pike  v.  Man-  (Me.)  42,  23  Am.  Dec  531;  Seheifert 
roe,  36  Me.  309,  58  Am.  Dec.  751;  c.  Briegel,  M  Minn.  125,  96  N.  W.  44, 
Maybew  v.  Norton,  17  Pick.  (Mass.)  101  A.  S.  B.  399,  63  URJl.  296. 

357,  28  Am.  Dec.  300.  31  LJlJL  779  note.  t 

19.  New  Haven  Steamboat  Co.  v.     8.  Emerson  v.  Taylor,  9  Oreenl. 
Sargent,  50  Conn.  199,  47  Am.  Rep.  (Me.)  42,  23  Am.  Deo.  531. 

632;   Maybew   v.   Norton,  17  Piek.  3.  Asbby  t>.  Eastern  B.  Ca,  5  Mete. 

(Mass.)  357,  28  Am.  Dec.  300.  (Mass.)  368,  38  Anv  Dee.  426  and 

20.  Tappan  v.  Boston  Water  Power  note;  Tappan  v.  Boston  Water  Power 
Co.,  157  Mass.  24,  31  N.  E.  703,  16  Co.,  157  Mass.  24,  31  N.  E.  703,  16 
L.R.A.  353;  Blodgett  &  Davis  Lumber  L.R.A.  353. 

Co.  V.  Peters,  87  Mieb.  198,  24  A.  8.  21  LMJl.  779  note. 

R.  175.  4.  21  L.R.A.  778  note. 
42  L.R.A.  512  note. 
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count  the  whole  extent  of  the  shore  before  which  they  are  formed, 
so  88  to  leave  the  remainder  in  such  a  way  as  to  enable  each  propri-r 
etor  entitled  to  a  share  to  have  his  proportionate  amount.' 

24.  Islands. — ^Whenever  the  boundary  line  between  riparian  own- 
ers on  a  river  is  in  the  middle  of  the  stream  they  normally  own  such 
small  islands  as  may  lie  on  their  respective  sides  of  the  center  thread 
of  the  watercourse ;  *  and  where  islands  have  been  formed  gradually 
by  accretion  in  the  middle  of  the  river  they  are  appropriated  to  the 
owners  of  the  bank  in  severalty  according  to  their  original  dividing 
line,  as  it  was  when  the  waters  began  to  divide.  If  soil  be  formed  by 
islands,  or  relicted  land  out  of  the  sea  or  a  river  by  slow  and  im- 
perceptible accretion,  it  belongs,  in  the  case  of  the  sea  or  navigabto 
rivers,  to  the  sovereign;  and  in  case  of  rivers  not  navigable,  in  the 
common-law  sense  of  the  term,  or  above  where  the  sea  ebbs  and  flows, 
it  belongs  to  the  owners  of  the  adjoining  lands.^  Accordingly  a 
conveyance  of  land  abutting  on  a  stream  which  normally  would  vest 
title  in  the  grantee  to  the  thread  of  the  stream,  includes  presumptively 
any  islands  Which  may  lie  between  the  thread  of  the  stream  and  the 
land  so  conveyed*  Even  if  a  river  is  non-navigable  so  that  exoept 
for  the  presence  of  an  i^iland  the  title  of  a  riparian  owner  would  ex- 
tend to  the  middle  of  the  stream  if  the  United  States  government 
in  issuing  its  patents  separately  surveyed  the  mainland  and  the  island 
and  granted  them  to  different  persona,  the  grantees  of  the  mainland 
do  not  by  their  grant  acquire  the  islands,  but  they,  at  most,  can  claim 
only  to  the  center  or  thread  of  the  stream  between  their  shore  and 
the  island*  Where  a  contract  for  the  sale  of  land  bounded  on  a 
non-navigable  river  at  a  fixed  price  per  acre,  includes  adjacent  islands 
located  in  the  stream,  it  has  been  held  that  the  vendee  is  bound  to 
pay  for  the  land  extending  to  low-water  mark  and  islands  between 
that  and  the  center  of  river.^**  On  the  other  hand,  where  the  boundary 
is  limited  to  the  high  or  low  water  mark  and  does  not  extend  to  the 
middle  of  the  stream,  the  owner  of  the  contiguous  land  is  not  the 
owner  of  an  island  that  springs  up  in  the  midst  of  the  stream,  whether 
the  island  be  on  one  side  or  the  other  of  the  thread  of  the  river,  and 

6.  Peoria  v.  Central  Nat.  Bank,  224  tion  Co.  v.  Bums,  87  Minn.  97,  91  N. 

Dl.  43,  79  N.  E.  296,  12  L.R.A.(N.S.)  W.  304,  94  A.  S.  R.  684,  63  L£,Jl. 

687;  Hathaw^D.  Milwaukee,  132  Wis.  157. 

249,  111  N.  W.  570,  112  N.  W.  455,  7.  Berry  v.  Snyder,  3  Bush  (Ky.) 

122  A.  S.  R.  975,  9  L.R.A.(N.S.)  778.  266,  96  Am.  Dec.  219,  And  see  AOCKB- 

21  L.R.A.  776  note.  And  see  Accre-  tion,  vol.  1,  p.  238. 

TIONS,  vol.  1,  pp.  244-248.  8.  Chandos  v.  Maek,  77  Wis.  573, 

6.  Johnson  r.  Johnson,  14  Idaho  .161,  46  N.  W.  803,  20  A.  S.  R.  139,  10 

95  Pac.  499,  24  L.R.A.(N.S.)  1240;  L.R.A.  207. 

Middleton  v.  Pritehard,  3  Scam.  (111.)  9.  Wiggenhom  v.  Kountz,  23  Nefc. 

510,  38  Am.  Dec.  112;  Fuller  t>.  Dauph-  690,  37  N.  W.  603,  8  A.  S.  R.  150. 

in,  124  HI.  542,  16  N.  B.  917,  7  A.  10.  Holbert  v.  Edena,  5  Lea.(Tenn.) 

S.  R.  388;  Security  Land  &  Ezplora-  204,  40  Am.  Bep.  26. 
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this  IB  true  idthough  by  accretions  to  such  island  its  ma^n  ^ould 
ultimately  unite  with  the  shore.^^ 


25.  Boundaries  on  Lakes. — By  the  English  common  law,  the  rules 
which  applied  to  the  boundaries  on  streams  were  considered  as  being 
applicable  also  to  lakes  or  other  bodies  of  still  water.  Hence,  if  a 
lake  is  nuu-navigable,  the  owner  of  land  bordering  on  it  takes  to 
the  middle  of  the  lake,  while  if  the  lake  is  navigable  in  fact,  its 
waters  and  bed  at  the  common  law  belong  to  the  crown  or  to  the 
state  in  its  sovereign  capacity,  and  the  riparian  patentee  takes .  the 
fee  only  to  the  water's  edge."  When  these  principles  came  to  be  ap- 
plied to  lakes  in  North  America  great  practical  difficulties  were  en- 
countered occasioned  by  the  large  size  and  irregular  shape  of  the 
many  bodies  of  still  water  existing  in  this  country.  From  the  fact 
that  so  few  lakes  existed  in  Great  Britain  the  questions  as  to  the 
rights  of  riparian  proprietors  to  the  bed  of  large  lakes  and  as  to 
the  true  location  of  boundaries  of  land  covered  by  the  waters  of  lakes 
did  not  receive  adequate  answers  from  English  courts  inteipreting 
the  early  common  law.'*  The  rules  of  the  common  law  ^pefu^d 
to  be  sufficient  in  determining  the  boundaries  of  small  non-navigable 
lakes  or  ponds.'*  And  in  the  United  States  the  principle  is  generally 
srecognized  that  the  grantee  of  lands  bordering  on  a  small  non-navi- 
gable lake  takes  title  to  the  bed  of  the  lake  ratably  with  the  other 
riparian  owners,  and  the  boundary  lines  over  the  bed  of  the  lake 
should  be  drawn  from  the  shore  to  the  center  of  the  body  of  water.** 
Where  the  shores  of  a  lake  are  comparatively  even  and  round  the 
bound^T^  hues  between  shore  owners  may  in  this  numner  be  run  to 
its  center."  Where  the  lake  is  long  and  comparatively  narrow  and 
regular  in  outline,  instead  of  drawing  Unes  to  its  center  a  median 
line  may  be  established  which  may  be  treated  as  the  thread  of  the 
lake  although  it  in  fact  has  no  outlet  or  current,  and  the  rules  ap- 
plicable to  tiie  drawing  of  boundaries  dividing  the  beds  of  non-navi- 
gable streams  between  adjacent  owners  of  the  upland  may  be  applied. 

11.  Cooley  V.  Golden,  117  Mo.  33,  16.  Lamprey  v.  State,  52  Minn.  181, 
23  S.  W.  100,  21  L.K.A.  300;  Frank  53  N.  W.  1139,  38  A.  S.  R.  541,  18 
V.  GoddiD,  193  Mo.  390, 91  S.  W.  1057,  L.R.A.  670. 

112  A.  S.  R.  493.  16.  Stoner  c.  Riee,  121  Ind.  51,  22 

12.  Lamprey  v.  State,  52  Minn.  181,  N.  E.  968,  6  L.R.A.  387;  Scheifert  v. 
63  N.  W.  1139,  38  A.  S.  R.  541,  18  Briegel,  90  Minn.  125,  96  N.  W.  44, 


13.  FuUer  v.  Sbedd,  161  Bl.  462,  44  Lembeck  v.  Nye,  47  Ohio  St.  336,  24 
N.  E.  286,  52  A.  S.  R.  380,  33  LJt.A.  N.  E.  686,  21  A.  S.  S.  628,  8  LJt.A. 
146.  578  and  note. 

14.  Oouvernenr  v.  National  lee  Co., 
134  N.  T.  355,  31  N.  £.  865,  30  A.  S. 
R.  669,  18  LRA..  695. 


Lakes  and  Pondt 


L.R.A.  670.  And  see  Waters. 


101  A.  S.  R.  399,  63  L.R.A.  296; 
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In  such  case  the  side  lines  are  to  be  governed  by  the  course  of  the 

stream  or  the  median  line  of  the  lake,  and  the  submerged  land  is 
bounded  by  lines  drawn  at  right  angles  with  the  central  thread, 
rather  than  at  right  angles  with  the  shore  at  the  point  of  departure.*' 
In  many  lakes  by  reason  of  irregularities  in  outline  neither  of  the 
plans  is  applicable;  irregularities  of  shape  will  prevent  the  drawing 
of  lines  to  a  common  center,  but  the  lines  would,  if  protracted,  cross 
each  other  in  a  perplexing  manner.**  The  rule  which  is  generally 
followed  in  the  United  States  in  such  cases  in  dividing  the  bed  of  a 
lake  or  the  surface  of  a  lake  which  has  become  dry  is  to  divide  the 
water  area  in  proportion  to  the  shore  frontage,  whenever  the  irregu- 
larity of  its  shape  prevents  the  drawing  of  the  divisional  lines  to  a 
common  center  or  to  a  median  line.'*  Where  boundary  lines  for 
dockage  and  wharfage  purposes  are  to  be  drawn  between  adjacent 
proprietors  of  lands  bordering  on  a  shallow  water  front  of  a  large 
lake  where  both  the  shore  line  and  the  line  of  navigable  water  are 
irregular  it  has  been  held  that  the  navigable  water  front  should  be 
divided  between  them  in  proportion  to  the  length  of  their  actual 
shore  lines  taken  according  to  the  general  trend  of  the  shore.^* 

26.  Effect  of  Navigability  of  Lakes  on  Boundaries  of  Upland.^ — 
As  in  the  case  of  rivers  the  proper  location  of  boundaries  of  lands 
abutting  on  lakes  depends  to  a  large  degree  on  whether  they  are 
navigable.  The  usual  t^t  recognized  in  the  United  StiUes  is  whether 
lakes  are  actually  capable  of  being  navigated.  The  importance  of 
the  question  of  navigability  Ues  in  the  fact  that  as  to  navigable  lakes 
the  land  covered  by  their  waters  may  not  be  the  subject  of  entry  and 
grant,  and  the  doctrine  of  accretion  may  be  allowed  to  apply,  but 
if  not  navigable  the  soil  underlying  their  waters  may  become  the 
subject  of  entry  and  grant,  and  when  granted,  will  be  the  private 
property  of  the  grantee.*  Where  the  United  States  has,  by  patent; 
disposed  without  reservation  or  restriction  of  lands  bordering  on  a 
meandered  navigable  lake,  the  doctrine  seems  to  be  established  that 
it  has  nothing  further  to  convey,  and  therefore  a  subsequent  patent 
to  land  formed  outside  the  meander  line  by  the  gradual  drying  up 

17.  Grand  Rapids  lee  &  Coal  Co.  v.  19  N.  W.  103, 51  Am.  R«p.  116;  Orand 
South  Grand  Rapids  lee  &  Coal  Co.,  Rapids  Ice  &  Coal  Co.  v.  South  Grand 
102  Mich.  227,  60  K.  W.  681,  47  A.  Rapids  Ice  &  Coal  Co.,  102  Mich.  227, 
S.  R.  516,  25  L.BJL  815;  A.  M.  Cam-  60  N.  W.  681,25  LJI.A.  815;  Scheifert 
pau  Realty  Co.  v.  Detroit,  162  Mich.  v.  Briegel,  90  Minn.  125,  96  N.  W.  44, 
243, 127  N.  W.  365r  139  A.  S.  R.  555.  101  A.  S.  R.  399,  63  L.R.A.  296. 


18.  Grand  Rapids  lee  &  Coal  Co.  v.  low,.  84  Wis.  157,  54  N.  W.  496,  21 
South  Grand  Rapids  Ice  &  Coal  Co.,  L.R.A.  776  and  note. 

102  Mieh.  227,  60  N.  W.  681,  47  A.  1.  Hodges  u.  WilUams,  95  N.  C.  331, 
S.  R.  516,  25  L.R.A.  815.  59  Am.  Rep.  2^.   As  to  what  waters 

19.  Lincoln  v.  Davis,  53  Mieh.  389,  are  navigable,  see  Watbbs. 


21  L.R.A.  777  note. 


20.  Northern  Pine  Land  Co.  v.  Bige- 
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of  the  lake  may  be  inoperatiTe  and  void.'  The  general  rule  is  that 
a  government  patent  of  land  bordering  on  a  large  lake  does  not  convey 
title  to  the  land  below  the  line  of  ordinary  high  water  mark,  and 
tills  rule  applies  to  the  Great  Lakes  of  North  America Yet  in  some 
jurisdictions  it  has  been  held  that  the  soil  under  the  water  of  lakes 
does  not  belong  to  the  general  government  or  to  the  state.* 

27.  Words  Limiting  Boundaries  to  Shore  of  Lakes. — Whether  the 
title  to  any  part  of  the  bed  of  a  lake  passes  by  a  conveyance  of  lands 
bordering  on  it  depends  in  part  on  the  intention  of  the  parties  as 
manifested  in  the  words  of  conveyance.  Where  the  owner  of  land 
surrounding  a  non-navigable  lake  conveys  a  portion  of  the  tract  by 
deed  describing  the  margin  of  the  lake  as  one  of  the  boundaries,  the 
usual  rule  is  that  the  title  of  the  purchaser  extends  to  low-water  mark 
only,  the  bed  of  the  lake  being  excluded  by  implication.*  Although 
low  water  mark  would  otherwise  define  the  limit  of  private  owner- 
ship of  abutting  land,*  a  description  of  land  as  running  "to  the  shore" 
of  a  lake,  and  thence  "with  said  shore"  to  a  certain  point,  has  been 
construed  as  not  including  the  shore  or  extending  to  low-water  mark 
so  as  to  make  the  grantee  a  riparian  proprietor  entitled  to  submerged 
lands.'  Whenever  a  deed  expressly  calls  for  the  water's  edge  at  low- 
water  mark  as  the  boundary,  the  eff»!t  will  be  to  limit  the  title  of  a 
grantee  accordingly.*  The  description  of  land  by  metes  and  bounds, 
without  reference  to  a  lake  on  which  it  abuts,  may  have  the  similar 
efifect  of  limiting  the  grantee's  title  to  the  lines  mentioned  in  the  deed.* 
The  reservation  of  a  right  of  flowage  in  a  conveyance  of  land  bound* 
ed  by  low-water  mark  and  bordering  on  a  dam  will  not  necessarily 
imply  any  extension  of  the  boundary  line  below  such  mark,  where 
there  is  a  margin  between  high  and  low  water  marls,  to  which  the 
right  of  flowage  may  apply." 

2.  Lamprey  v.  State,  52  HioB.  181,  8  LRJL  578. 

53  N.  W.  U39,  38  A.  S.  R.  541,  18  125  A.  S.  R.  476  note.  For  words 

LJt.A.  670;  Seearifcy  Land  &  Explora-  limiting  boundaries  to  the  side  of  tlie 

tion  Co.  «.  Bums,  87  Minn,  ffl,  91  atnct  or  river  called  for  aa  boundary 

N.  W.  304,  94  A.  S.  B.  684,  63  L.RJL.  see  supra,  par.  9, 18. 

157.  6.  Chicago  v.  Ward,  169  III.  393,  48 


Title  to  land  under  Lake  Michigan  849;  McBumey  v.  Young,  67  Vt.  574, 
within  the  honndaries  of  the  state  of  32  Atl.  492,  29  L.R.A.  539. 
Illinois  is  hdd  by  the  state  in  its  sov-     7.  Aziine  v.  Shaw,  35  Fla.  305,  17 
ereign  capacity.   People  «.  Kirk,  162  So.  411,  28  L.R.A.  391. 
111.  138,  45  N.  E.  830,  53  A.  S.  R.     8.  Webster  d.  Harris,  111  Tenn.  668, 
277  and  note.  69  S.  W.  782,  59  L.R.A.  324. 

4.  Grand  Rainds  lee  &  Coal  Co.  v.  9.  Lembeck  v.  Nye,  47  Ohio  St.  336, 
Booth  Grand  Rapids  lee  &  Coal  Co.,  24  N.  £.  686,  21  A.  S.  B.  828, 8  LR.A. 
102  Mich.  227,  60  N.  W.  681,  47  A.  578. 

S.  R.  516,  25  hS,Ji.  815.  10.  All^  v.  Weber,  80  Wis.  531,  50 

5.  Lembeck  v.  Nye,  47  Ohio  St.  N.  W.  514,  27  A.  S.  R.  51,  14  L.RJL 
336,  24  N.  £.  686,.  21  A.  S.  B.  828,  361. 


3.  10  A.  S.  R.  230  note. 


N.  E.  927,  61  A.  S.  R.  185,  38  L.R.A. 
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28.  Poii^ — Natural  ponds  are  in  most  jurisdictimis  treated  the 

same  as  lakes,  and  the  presumptive  boundary  of  lands  bordering  on 
a  fresh-water  pond  is  considered  as  being  the  low  water  mark.**  Else- 
where the  contrary  rule  is  established,  and  a  grant  or  deed  describing 
a  boundary  of  land  as  being  along  a  certain  pond  will  normally 
carry  title  to  the  center  of  tlie  pond,  unless  a  contrary  intention  clear- 
ly appefu^.**  As  in  the  case  of  rivers  and  lakes  such  an  intention 
may  be  manifested  by  the  use  of  words  "by  the  shore"  of  a  pond  in 
designating  a  boundary, '  and  in  such  case  title  will  extend  only  to 
low  waker  mark.^'  Where  a  deed  calls  for  an  s^tificial  pond  as  one 
of  its  boundaries,  which  has  been  created  by  expanding  the  stream  by 
means  of  a  dam,  and  through  which  the  thread  of  the  stream  has  al- 
ways been  apparent,  this  thread  continues  to  serve  as  the  boundary  be- 
tween two  adjacent  landowners.**  It  has  been  stated  that  where  an 
artificial  pond  is  raised  by  a  dam  swelling  a  stream  over  ita  banks  it 
will  be  natural  to  presume  that  the  boundary  extends  to  the  thread  of 
the  stream  upon  which  it  has  been  raised  unless  the  pond  has  been 
maintained  in  its  artificial  condition  so  long  that  it  has  become  per- 
manent and  has  acquired  new  well-defined  boundaries,"  in  which 
event  the  boundaries  of  shore  owners  will  follow  the  new  margin  of 
the  lake  and  the  intervening  land  will  be  deemed  to  have  been  dedi- 
cated  to  the  state ;  yet  a  grant  of  lands  bounded  by  the  edge  of  a 
pond,  the  level  of  which  has  been  temporarily  raised  to  an  unusual 
height  by  obstructions,  will  be  construed  as  including  that  portion 
which  lies  between  the  edge  at  the  time  of  the  conveyance  and  the 
actual  ordinary  edge  of  the  pond  when  the  obstructions  are  removed.*' 
In  other  cases  the  length  oi  time  does  not  seem  of  importance,  and 
lands  bounded  by  a  pond  are  considered  as  extending  to  tiie  margin 
of  water  as  existing  when  the  conveyance  was  jnade,  whether  raised 
by  a  dam  or  lowered  by  widening  an  outiet  of  the  pond.  However,  it 

ll.  'SteVens  «.  King,  76  Me.  197,  49  18  L.B.A.  698  note. 

Am.  Rep.  609;  Diedrieh  v.  North-  IS.  Stevens  «.  King,  76  He.  197,  49 

western  Union  R.  Co.,  42  Wis.  248,  24  Am.  Rep.  609. 

Am.  Rep.  399.  14.  Lowell  v.  Robinson,  16  He.  357, 

18  L.R.A.  695  note.  33  Am.  Dee.  671;  Phinney  v.  Watts, 

It  is  to  be  noted  that  the  Massa-  9  Gray  (Hass.)  269,  60  Am.  Dec.  288. 

chosetts  etrfony,  by  an  ordinance  of  16.  Boardman  «.  Scott,  102  Ga.  404, 

1641,  provided  that  great  pmds  con-  30  S.  G.  982,  51  LJRJk..  178;  Patapaeo 

tainiug  more  than  ten  acres  of  land  Guano  Co.  v.  Bowers-Wliite  Lumber 

should  be  free  for  Ssbing  and  fowling,  Co.,  146  N.  C.  187,  59  S.  E.  538,  125 

and  by  the  amendment  of  1646  towns  A.      B.  473,  13  l4.R.A.(N.S.)  318. 

were  prohibited  from  granting  away  51  L.RJI.  180  note, 

great  ponds.  Fuller  v.  Shedd,  161  III.  16.  Pewank^  v.  Savoy,  103  Wis. 

462,  44  N.  E.  286,  52  A.  S,  R.  380,  33  271,  70  N.  W.  436,  74  A.  S.  R.  850, 

L.R.A.  146.  50  L.RA.  836. 

18.  Gonvemenr  v.  National  lee  Co.,  17.  Hathome  v.  Stinsm,  12  Me.  183, 

134  N.  T.  365,  31  N.  S.  865,  30  A.  S.  28  Am.  Dee.  167. 

R.  669, 18  LJEI.A.  695.  125  A.  S.  R.  476  note. 
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Ls  clear  tliat  where  waters  are  raised  by  a  dam  built  pending  litiga- 
tion no  change  will  result  in  the  boundaries  of  land  conveyed  as 
bounded  on  the  pund.'^  Where  the  boundary  line  of  land  bordering 
on  an  artificial  pond  was  expre^d  in  the  deed  as  commencing  at  "a 
stake  near  the  high  water  mark  of  the  pond,"  and  running  thence 
"along  the  high  water  ftiark  of  said  pond  to  the  upper  end  of  said 
pond,"  it  has  been  held  that  the  boundary  line  was  fixed  and  per- 
manent, and  that  the  grantee  was  not  eu^tled  to  any  accretions  or 
land  left  dry  by  the  pond  receding,  although  the  gradual  and  im- 
perceptible result  of  natural  causes." 

Miacellaneoua 

29.  Meandered  Lines  as  Boundaries. — In  surveying  land  adjacent 

to  a  stream,  whether  navigable  or  not,  lines  are  often  Tun  from  one 
point  to  another  along  or  near  the  bank  or  margin  of  the  stream,  in 
such  a  manner  as  to  leave  a  quantity  of  land  lying  between  these 
\inea  and  the  thread  or  bank  of  the  stream.**  These  are  called  mean- 
der lines,  and  they  are  not  the  boundaries  of  the  tract,  but  they  mere- 
ly define  the  sinuosities  of  the  stream  which  constitutes  the  bound- 
ary,' and  as  a  general  rule  the  mentioning  in  a  deed  or  grant,  of 
a  meander  line  on  the  bank  of  a  river  as  a  boundary,  will  convey 
title  as  far  as  the  shore  unless  a  contrary  intention  is  clearly  a|>- 
parent*  This  rule  has  also  been  ajtplied  to  small  lakes'  and  ponds,* 

18.  Boardman  v.  Scott,  102  Ga.  404,  r.  Sanchez,  72  la.  65,  33  N.  W.  3(i6,  2 
30  S.  E.  982,  51  L.K.A.  178.  A.  S.  K.  Zi.i;  Grand  Rapids  l<te  &  Coal 

19.  Cook  V.  JlcClure,  58  N.  Y.  437,  Co.  v.  Soulli  Giaiid  liai)ids  Ice  &  tV.al 
17  Am.  Hep.  270.  Co.,  102  Mich.  227,  60  N.  W.  GSl,  47 

20.  Fuller  v.  Dauphin,  124  HI.  542,  A.  S.  R.  516,  25  L.R.A.  815;  Schur- 
16  N.  E.  917,  7  A.  S.  R.  388.  meier  v.  St.  Paul  &  P.  R.  Co.,  10  Miiiii. 

27  - A.  8.  R.  59  note.  82,  88  Am.  Dec.  59;  Security  Land  & 

As    to    measurement    of   dislanees  Exploration  Co.  v.  Burns,  87  Minn.  97, 

alont;  streams  see  infra,  par.  51.  91  X.         304,  94  A.  S.  R.  084,  63 

1.  Hicka  V.  Coleman,  25  Cal.  122,  L.R.A.   157;   Webber   v.  Axtell,  94 

85  Am.  Dec.  103  and  note;   Free-  Minn.  375,  102  N.  W.  915,  6  L.R.A. 

man   u.   Belle^arde,   108   Cal.    179,  (N.S.)  194. 

41  Pae.  289.49  A.  S.  R.  76;  .John-  6  L.R.A.  387  note;,  42  L.R.A.  510 

son  ti.  Johnson,  14  Idaho  561,  95  note, 

Pac.  499,  24  L.R.A.(N.S.)  1240;  .Vid-  2.  Sizorv.  Logansport,  151  Ind.  626, 

dieton   V.  Prilcliard,  3  Scara.   (III.)  50  N.  E.  377,  44  L.R.A.  814. 

510,   38    Am.    Dec.    112;    Fuller    v.  3.  Fuller  v.  Shodd,  161  111.  462,  44 

Daupliin,  124  HI.  542,  16  N.  E.  917,  N.  E.  286,  52  A.  S.  R.  380,  33  L.K.A. 

7  A.  S.  R.  388;  Fuller  v.  Shedd.  161  140;  Sizor  v.  Logansport,  151  Tnd. 

ill,  4G2,  44  N.  E.  2S6,  52  A.  S.  R.  626,  50  N.  E.  377,  44  L.R.A.  814; 

380,  3:f  L.K.A.  146;  Pi-oria  v.  Central  Lamprey  v.  State,  52  Minn.  181,  53 

Nat.  linnk,  24  111.  43,  79  N.  E.  296,  N.  W.  1139,  38  A.  S.  R.  541,  IS  L.R.A. 

12  L.R.A. (N.S.)  687;  Sizor  w.  Logans-  670. 

port,  151  IihI.  626,  50  N.  E.  377,  44  27  A.  S.  R.  59  note. 

L.R.A.  814;  Kraut  v.  Crawford,  18  la.  4.  6  L.R.A.  387  note. 
549,  87  Ami.  Doc  414  and  note;  Steele 
11.  C.  L.  Vol.  iV.— 7.  97 
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and  to  navigable  bays  of  the  great  inland  lakes  of  North 
America.' 

30.  Meander  Lines  Distant  from  Waterways. — Although  a  me- 
ander line  is  not  usually  treated  as  a  boundary,  and  the  title  of  gran- 
tees normally  extends  to  the  actual  water  line,  yet  if  there  is  no 
body  of  water  approximately  corresponding  to  the  meander  line,  then 
such  line  may  be  treated  as  a  boundary  and  limit  the  extent  of 
the  land  conveyed.*  Even  if  there  is  a  stream  to  which  the  mean- 
dered line  may  have  reference  the  rule  is  that  where  the  land  out- 
side the  line  is  greatly  in  excess  of  the  land  covered  by  the  grant, 
the  meander  line  will  be  treated  as  the  boundary.' 

31.  Statutes  Modifying  Rules  as  to  Boundaries  on  Watercourses. — 
From  time  to  time  statutory  changes  have  been  made  in  the  law 
as  to  tlie  boundaries  of  tracts  bordering  on  watercourses.  Thus  laws 
have  been  passed  establishing  strong  presumption  in  favor  of  low 
water  mark  as  the  true  boundary  of  such  lands,  so  that  title  under  a 
deed  may  pass  to  the  low  water  line,  although  the.  conveyance  is 
in  terms  made  to  "high  water  mark."  *  Questions  have  arisen  as 
to  the  effect  of  statutes  declaring  particular  rivers  to  be  navigable 
or  non-navigable.  In  jurisdictions  in  which  it  has  been  established 
that  the  boundary  line  of  a  riparian  owner  on  a  navigable  river  is 
the  bank  and  not  the  center  of  the  stream,  it  has  been  held  that  this 
ownership  is  not  extended  to  the  center  by  a  statute  subsequently 
declaring  the  river  to  be  non-navigable.'  Similarly  a  declaration  by 
the  legislature  that  a  particular  river  is  a  navigable  stream,  is  not 
allowed  to  affect  the  rights  of  the  riparian  owner  and  the  location 
of  boundaries  of  their  lands  acquired  long  previously.'^  For  the  same 
reason  the  repeal  of  an  act  of  Congress  declaring  a  river  a  public  high- 
way does  not  extend  the  boundaries  of  the  land  of  the  riparian  owners, 
nor  invest  them  with  title  to  the  middle  of  the  stream.*' 

32.  Massachusetts  Colony  Ordinance  of  1641-1647. — ^The  most 
important  statutory  change  of  the  rules  of  law  defining  the  bounda- 
ries of  lands  bordering  on  watercourses  is  the  colony  ordinance  of 

5.  Northern  Pine-Land  Co.  v.  Bige-  140:  Security  Land  &  Exploration  Co. 
low,  84  Wis.  157,  54  N.  W.  496,  21  v.  Burns,  87  Minn.  97,  91  N.  W.  304, 
L.R.A.  776.  5)4  A.  S.  R.  684,  63  L.R.A.  157. 

6.  Carr  v.  Moore,  119  la.  152,  93      42  L.R.A.  510  note. 

K.  W.  52,  97  A.  S.  R.  292  and  note;  8.  Waverly  Water  Front  &  Imp.  Co. 

Wright  V.  Conncil  Bluffs,  130  la.  274,  v.  Wliite.  97  Va.  176,  33  8.  E.  534,  45 

104  N.  W.  492,  114  A.  S.  R.  412;  L.R.A.  227  and  note. 

Security  Land  &  Exploration  Co.  v.  9.  Wood  v.  Fowler,  26  Kan.  682, 

Bums,  87  Minn.  97,  91  N.  W.  304,  94  40  Am.  Rep.  330. 

A.  S.  R,  684,  63  L.R.A.  157.  10.  Allen  v.  Weber,  80  Wis.  531,  50 

As  to  government  survej-s  of  public  N.  W.  514,  27  A.  S.  R.  51,  14  L.R.A. 

land  see  infra,  par.  55.  361. 

7.  Fuller  v.  Shedd,  161  Bl.  462,  44  11.  Steele  v.  Sanchez,  72  la.  65,  33 
-N.  E.  286,  52  A.  S.  R.  380,  33  L.R.A.  N.  W.  366,  2  A.  S.  B.  233. 
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Massachusetts  which  enacted  (1641-7)  that  the  title  of  proprietors  of 
lands  bordering  on  salt  water,  where  the  sea  ebbs  and  flows,  should 
extend  to  low  water  mark,  instead  of  the  high  water  mark,  as  fit 
common  law.^*  This  ordinance  also  extended  the  title  of  owners  of 
the  upland  to  cov»  flats  and  property  in  the  soil  under  tidewater 
as  far  as  the  channel  or  to  the  distance  of  one  hundred  rods  from 
high  water  mark.  It  therefore  established  a  new  and  arbitrary  limit 
for  the  boundaries  of  lands  bordering  on  tidewater.^*  Although  this 
ordinance  was  never  in  force  in  Plymouth  colony  as  a  positive  law, 
it  has  been  extended  by  the  judicial  construction  to  cover  the  ^tire 
.state  of  Massachusetts,'^  and  appears  to  be  part  of  the  common  law 
of  Maine,''  and  it  has  been  apparently  responsible  for  the  well  es- 
tablished rule  in  force  in  all  of  New  England  that  the  boundary  of 
owners  of  upland  bordering  on  waterways  in  which  the  tide  ebbs  and 
flows  extencte  to  low  water  mark.'*  As  a  result  of  this  change  of  law 
whereby  the  flats  became  vested  in  the  adjacent  proprietors,  the  rule 
seems  to  be  well  established  in  the  jurisdictions  recognizing  it  that  a 
conveyance  of  land  bounded  on  the  sea  or  a  waterway  in  which  the 
tide  ebbs  and  flows,  is  presumed  to  extend  to  and  include  the  adjacent 
flats  if  they  belonged  to  the  grantor."  And  in  New  England  the 
occupation  of  the  flats  has  usually  followed  that  of  the  upland." 
It  has  been  held,  however,  that  this  colonial  ordinance  does  not  apply 
to  lands  bordering  on  channels  and  rivers  above  low  water  mark 
although  the  sea  may  in  part  enter  on  flood  tide,  but  from  which  it 
whoUv  ebbs  and  through  which  a  frcHh-water  stream  flows  at  low 
tide." 

33.  Meander  Lines  along  Shores  of  Lakes. — In  determining  the 
efiTcct  of  meandered  lines  as  establishing  boundaries  along  the  shores 
of  lakes  the  same  principles  govern  as  in  the  case  of  surveys  with 
meandered  lines  bordering  on  rivers,"  except  that  an  additional  ele- 
ment of  confusion  ap[>ears  in  some  of  the  cases  in  assuming  that  the 
running  of  meander  lines  on  the  shore  of  a  lake  is  a  test  although 
not  necessarily  a  conclusive  criterion  as  to  whether  or  not  it  is  navi- 
gable. Accordingly  it  has  been  enunciated  that  the  title  of  abuttang 

12.  Mather  v.  Chapman,  40  Cunn.  (Me.)  42,  23  Am.  Dec  531. 
382,  16  Am.  Rep.  46;  Valentine  v.     45  L.R.A:  240  note. 

Piper,  22  Pick.  (Maas.)  85,  33  Am.  16.  Doane    v.    Wtllcatt,    5  Oray 

Dee.  715;  Doane  v.  WiUcutt,  5  Gray  (Mass.)  328,  66  Am.  Dec.  369. 

(Mass.)  328,  66  Am.  Deo.  369.  45  LJ(.A.  238  note. 

13.  Pike  V.  Munroe,  36  Me.  309,  58  17.  27  A.  S.  R.  ,57  note. 

Am.  Dee.  751;  Ingrafaam  v.  Wilkin-     18.  Snow  v.  Mt' Desert  Island  Real 
son,  4  Pick.  (Mass.)  268, 16  Am.  Dee.  Estate  Co.,  84  Ale.  14,  24  Atl.  429,  30 
342;  Storer  v.  Freeman,  6  Mass.  435,  A.  S.  R.  331,  17  L.KJ^.  280. 
4  Am.  Dee.  155.  19.  Tappan  i-.  Boston  Water  Power 

14.  Barker  v.  Bales,  13  Pick.  Co.,  157  Mass.  24,  31  N.  £.  703,  16 
(Mass.)  255,  23  Am.  Dec.  678.  LJl.A  353. 

16.  Emerson  «.  Taylor,  9  Oreenl.     20.  See  supra,  par.  20.  - 
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owners  on  meandered  lakes  extends  only  to  high  water  mark  since 
in  such  oases  the  title  of  the  bed  of  the  lake  is  in  the  state,*  whether 
oavigable  or  non-navigable.*  However,  the  distinction  which  finds 
fflvop  in .  most  jurisdictions  is  between  lakes  navigable  in  fact  and 
those  not  capable  of  navigation,  and  the  meander  line  of  a  non- 
navigablo  lake  is  not  treated  as  the  boundary .«  Where  a  meandered 
line' colls  for  a  lake  which  never  in  fact  existed  the  meandered  line 
becomes  the  boundary  instead  of  prolonging  the  side  lines  of  the 
survey  indefinitely  until  a  lake  shall  be  found,  or  changing  the 
situs  of  the  lots  laterally  in  order  to  adapt  it  to  a  neighboring  lake.* 

III.  Dbscriptions  of  Boundaries 
Monuments  and  Natural  Objects 

34:  Calls  for  Natural  Objects. — Under  the  principle  that  where 

some  particulars  of  the  description  in  a  deed  do  not  agree,  tho«c  which 
are  uncertain  and  more  liable  to  error  and  mistake  must  be  governed 
by  those  which  are  more  certain,  various  rules  for  the  interpretation 
of  descriptions  of  the  location  and  boundary  of  lands  have  been  evolved 
and  are  now  frequently  referred  to  in  interpreting  grants  and  deeds* 
Accordingly  an  order  of  precedence  has  been  established  among  difl'cr- 
ent  culls  for  the  location  of  boundaries  of  Iftnd,  and,  other  things 
beiiig  equal,  resort  is  to  be  had  first  to  natural  objects  or  landmarks, 
next  to  ortiticinl  nionuinenta,  then  to  adjacent  boiindiiries,  and  there- 
after to  coui-HCs  and  distances.*  Natural  objects  include  mountains, 
lakes,  rivers,  ci'eeks  and  rocks;  while  artitici^  objects  and  monuments 
consist  of  marked  liues,  stakes,  roads  and  similar  matters  marked 
or  placed  on  tlie  ground  by  the  hand  of  man.'  Whenever  a  natural 
object  is  distinctly  called  for,  and  satisfactorily  proved,  it  becomes 
a  land  mark  to  which  preference  must  be  given,  because  the  certainty 
which  it  affords  excludes  the  probability  of  mistake.^  Thus  a  call 
for  courses  and  distances  will  yield  to  one  for  a  natural  object  or 

1.  Can-  V.  Moore,  119  la.  152,  93  N.  6.  Staflford  v.  King,  30  Tes.  257,  94 
W.  52,  97  A.  S.  R.*  292.  Am.  Dec.  304;  Teass  v.  St.  Albans, 

2.  Hammond  u.  Shepard,  186  lU.  38  W.  Va.  1,  17  S.  E.  400,  19  LJl.A. 
235,  57  N.  E.  867,  78  A.  S.  R.  274.  802;  Matheny  v.  Allen,  63  W.  Va.  443, 

3.  Stoner  v.  Rice,  121  Ind.  51,  22  60  S.  \V.  4U7,  129  A.  S.  R.  984  and 
N.  W.  968,  6  L.R.A.  387.  note.    As  to  streets,  trees  and  stakes 

4.  Security  Land  &  Exploration  Co.  resi>ectively  as  monuments  see  infrj, 
It.  Burns,  87  Mioiv  97,  91  N.  W.  304,  par.  37,  40.  41.  As  to  courses  and 
04  A.  S.  R.  684,  63  L.R.A.  157.  distanees  see  infra,  par.  44. 

6.  Ealy  tJ.  Baker,  50  Me.  325,  79  7.  Staflford  v.  King,  30  Tes.  257,  94 

Am.  Dec.  616;  Melvin  v.  Merrimack  Am.  Dec.  304, 

"RiTer  Locks  &  Canals,  5  Mete.  (Mass.)  129  A.  S.  R.  998  note. 

15,  M  Am.  Dec.  384.   As  to  the  inter-  8.  McCoy's  Lessee  v.  Galloway,  3 

pretation    of   deeds   generally,   see  Ohio  282,  17  Am.  Dee.  591. 
Dbkds. 
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iwrmanent  monument  in  case  of  a  confiiet,*  no  matter  bow  wide  may 

be  the  discrepancy  shdwn  by  courses  and  distance***  Natural  ob- 
jects invariably  prevail  except  when  they  are  involved  in  doubt,  in 
which  case  recourse  is  had  to  artifioial  marks  or  monuments  or  other 
calls  of  an  inferior  degree  of  accuracy.^^  Courses  and  distances  may 
be  used  as  guides  by  which  to  find  natural  objects,  or  to  determine, 
in  cases  of  doubt,  which  of  two  or  more  natural  objects  is  the  cue 
intended.  In  other  words,  they  may  explain  latent  ambiguities,  but 
do  not  control  natural  boundaries.*' 

35.  Preference  for  Honuments  in  Locating  Boundaries. — iVlthough 
preference  is  to  be  given  to  natural  objects  over  artificial  munu- 
mentfi"  the  latter  in  turn  are  allowed  to  dominate  courses  and  dis- 
tances given  in  deeds  in  interpreting  descriptions  of  Imundaries  to 
land.**  The  reason  for  the  superior  dignity  of  calls  for.  monuments 
and  natural  objects  over  other  calls  is  due  to  the  .presumption  that 
all  grants  or  conveyances  &re  made  with  reference  to  an  actual  view 
of  the  prenii^fes  by  the  parties  thereto;  and  they  are  less  liable  to 
mistakes,  since  they  are  generally  easily  found  and  are,  witli  few 
exceptions,  indestructible,  while  coui'se  and  distance  are  usually  de- 
scriptive of  the  designated  monuments  and  depend  for  their  accuracy 
upon  the  skill  and  experience  of  the  surveyor."  The  monuments 
adopted,  or  placed  on  the  ground,  are  the  best  evidence  of  the  lilies 
and  corners  actually  made  by  a  survey.**  Original  monuments,  when 
ascertained,  are  satisfactory  and  conclusive  evidence  of  tlie  location 


0.  Stafford  v.  King,  30  Tex.  257,  94  726;  Stewart  v.  May,  111  Md.'  162, 

Am.  Dee.  304;  Johnson  v.  Arohibald,  73  Atl.  460, 18  Ann.  Cas.  .856;  Melvin 

78  Tex.  96,  14  S.  W.  266,  22  A.  S.  R.  v.  Merrimack  River  Locks.  &  CaoalB, 

27  and  note.  5  Mete.  (Mass.)  15,  38  Am.  l)ee.  384; 
129  A.  S.  R.  097  note.  Smith  v.  Slocomb,  9  Gray  (Mass.)  36, 

10.  Riley  v.  arinin,  16  Ga.  141,  60  69  Am.  Dec.  274;  Frost  v.  SpauMing; 
Am.  Dee.  726;  Tompkins  v.  Vintroux,  19  Pick.  (Mass.)  445,  31  Am.  Dee. 
3  W.  Va.  148,  100  Am.  Dee.  735.  150  aqd  note;  Qark  v.  Munyan,  22 

1  Am.  Dee.  548  note.  Pii;k.  pfass.)  410,  33  Am.  Dec.  752; 

11.  Felder  v.  Bonnett,  2  McMnl.  L.  Howe  «.  Bass,  2  Mass.  380,  3  Am;  Dee. 
(S.  C.)  44,  37  Am.  Dec.  545;  Johnson  59;  Richardson  «.  Cfaiekering,  41  N.  U. 
0.  Anshibald,  78  Tex.  96,  14  S.  yf.  381.  77  Am.  Dee.  769;  Wendell  v, 
266,  22  A.  S.  R.  27.  Jackson,  8  Wend.  (N.  Y.)  183,  22 

12.  Doe  V.  Paine,  11  N.  C.  64,  15  Am.  Dec.  635;  Carson  v.  Burnrtt,  18 
Am.  Dee.  507.  N.  C.  546,  30  Am.  Dec.  143^  Collins  v. 

13.  30  Am.  Dee.  738  note.  Clough,  222  Pa.  St.  472,  71  Atl.  1077, 

14.  Crampton  v.  Prince,  83  Ala.  246,  15  Ann.  Cas.  871. 

3  So.  519,  3  A.  S.  R.  718;  Taylor  v.  67  Am.  Dec.  417  note. 

Fomby,  116  Ala.  621,  22  So.  910,  67  16.  129  A.  S.  B.  Ip03  note. 

A.  S.  R.  148;  Hess  V.  Rudder,  117  Ala.  16.  Esmond  v.  Tarbox,  7  Greenl. 

525,  23  So.  136,  67  A.  S.  R.  182  and  (Me.)  61,  20  Am.  Dec.  346;  Racine  v, 

note;  Doe  v.  Purler,  3  Ark.  18,  36  Emerdon,  85  Wis.  80,  55  N.  W.  177,  39 

Am.  Dec.  448:  Franklin  v.  Durland,  A.  S.  R.  810. 

28  Cal.  175,  Hi  Am.  Dep.  Ill;  Riley  Ann.  Cas.  1912A  1275  note. 
V.  Griffin,  16  Ga.  141,  60  Am.  Dec. 
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of  the  lines  as  ori^ally  run  whether  they  correspond  with  plat  and 

Seld  notes  of  survey  or  not ;  ^'  but  the  doctrine  that  monumente  prevail 
over  <.'uui"ses  and  distances  is  never  adhered  to  when  it  would  lead  to 
an  absurdity,  nor  where  it  would  defeat  a  grant  when,  by  rejecting 
a  call  for  one  or  more  monuments,  the  deed  may  be  upheld  and  the 
manifest  intent  of  the  pu^ies  made  effectual.'^  Established  and  un- 
disputed monuments,  although  not  immediately  connected  with  the 
land  in  controversy,  are  in  many  cases  regarded  as  proper  and 
competent  evidence  to  be  considered  by  a  jury  in  ascertaining  the 
location  of  boundcuies  in  the  neighborhood.'* 

36.  Evidence  as  to  the  Correct  Location  of  Uonnments. — ^Evidence 
of  various  kinds  is  admissible  to  determine  the  location  of  lost  monu- 
ments. For  this  purpose  it  is  proper  to  consider  the  testimony  of 
persons  who  saw  them  when  they  were  formerly  discernible,  and 
the  courts  will  also  admit  proof  of  acquiescence  of  the  parties  con- 
cerned, acts  of  public  authorities,  the  location  of  established  bound- 
ary lines  and  the  general  imputation  and  tradition  as  to  where  the 
lost  monuments  had  been  located.**  Where  a  conveyance  refers  to 
a  monument  not  in  existence,  but  the  parties  afterwards  erect  one, 
intending  it  as  the  monument  called  for,  it  will  be  treated  subsequently 
as  if  it  had  been  standing  at  the  time,  and  such  monument  may 
govern  the  extent  of  the  land,  although  not  entirely  coinciding  with 
tlie  line  described  in  the  deed ;  '  but  a  survey  of  land  and  the  erection 
of  monuments  with  a  view  of  subsequent  conveyance  cannot  be  admit- 
ted in  evidence  to  vary  or  control  a  deed  afterwards  made,  where  the 
deed  does  not  call  for  any  of  the  monuments,  and  does  not  refer 
to  the  survey,'  and  it  may  be  stated  as  a  general  rule  that  the  calls 
for  monuments  and  other  elements  of  boundary  which  control  ore 
generally  those  which  are  actually  mentioned  in  the  conveyance.* 
Courses  and  distances  in  the  field  notes  and  in  a  patent,  it  has  been 
held,  are  not  conclusive  of  the  question  as  to  the  true  location  of  the 
established  monuments  of  an  official  survey.*  The  rule  that  monu- 
ments control  courses  and  distances  docs  not  apply  where  the  mon- 
uments were  not  placed  by  some  authorized  person,  since  then  there 
is  no  sufficient  evidence  of  the  proper  location  of  the  monuments* 

37.  Streets  and  Streams  as  Monuments. — A  street  may  be  a  monu- 
ment, and  in  the  absence  of  other  controlUng  calls  or  landmarks 

17.  Martin  v.  Cariin,  19  Wis.  454,  as,  16  Tex.  74,  67  Am.  Dec.  612. 


20.  Rowell  V.  Weineraaiin,  119  Ta.  moth  Min.  Co.,  36  Utah  364,  104  Pac 
2aC,  m  N.  AV.  279,  97  A.  S.  R.  310.  .'573,  Ann.  Cas.  1912A  254. 

1.  Bhiney  v.  Rice.  20  Pick.  (Mass.)      5.  129  A.  S.  R.  1002  note. 
62,  32  Am.  Dec.  204;  George  v.  Tliom- 
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88  Am.  Dec.  696. 

18.  30  Am.  Dec.  740  note. 

19.  Gibson  v.  Poor,  21  N.  H.  440, 
63  Am.  Dec.  216. 


2.  Wells  V.  Jackson  Iron  Mfg.  Co., 


47  N.  II.  23r.,  90  Am.  Dec.  575. 

3.  329  A.  S.  a.  991  i-  >te. 

4.  Grand  Central  Min.  Co.  v.  Mam- 
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which  can  be  ascertained,  ' the  location  and  occupancy  of  a  street 
as  indicated  by  old  buildings  and  fences,  and  by  its  use  for  many 
years,  may  be  taken  as  practical  evidence  of  the  true  location  of  the 
street,  and  the  lines  of  the  street  may  then  determine  the  location  of 
the  boundaries  of  abutting  lands;  *  but  where,  as  in  the  infancy  of  a 
town,  streets  are  only  undefined  portions  of  land  dedicated  to  public 
use,  and  themselves  require  to  be  located,  they  cannot  be  given  control- 
ling efl'ect  in  fixing  boundaries  of  other  lands.'  Rivers  and  streams 
have  the  same  general  weight  ai:-  streets  and  monuments  which  may 
have  controlling  effect  in  Kxing  boundaries.  There  is  but  little  dan- 
ger of  mistake  in  thus  using  a  well  defined  creek  or  river,  but  this 
does  not  seem  to  apply  to  very  small  streams  which  may  have  no 
names,  or  which  may  have  borne  different  names  at  different  times. 
In  such  cases,  evidence  may  be  given  to  show  which  streams  weie 
meant  by  the  parties.^ 

38.  Monuments  Located  along  Watercourses.— The  courts  in  many 
states  have  recognized  a  distinction  between  monuments  called  for 
as  locating  boundaries  on  land  and  boundaries  along  watercourses, 
in  that  it  is  not  always  practicable  to  locate  monuments  in  the  chan- 
nels of  rivers.  Accordingly  the  rule  has  been  establisheij,  that  there 
is  no  presumption  that  monuments  mentioned  in  a  deed  a^occupying 
the  bank  of  a  river  are  intended  by  the  parties  as  being  exactly 
located  and  as  standing  at  the  water's  edge.*  Instead  the  monuments 
may  be  referred  to  as  merely  indicating  the  location  of  lines  which 
intersect  the  stream,  and  which  should  be  continued  beyond  the 
monument  to  the  water's  edge.'*  Therefore  although  a  boundary 
is  said  to  run  along  a  stream,  and  monuments  are  mentioned  which 
occupy  its  bank,  this  does  not  necessarily  limit  the  grant^  the  bank,'' 
and  the  running  of  a  boundary  line  by  courses  and  distuices  along 
the  bank  of  a  river  will  not  prevent  the  water  from  being  the  bound- 
ary in  accordance  with  the  normal  rules  regulating  boundary  lines 
on  navigable  and  non-navigable  rivers.'*   In  like  manner  a  grantee 

6.  Madison  v.  Mayers,  97  Wis.  399,  24  Wend.  (N.  T.)  451,  35  Am.  Dec. 
78  N.  W.  43,  65  A.  S.  R.  127,  40  637;  Gouvenieur  v.  National  lee  Co., 
L.R,A.  635.  134  N.  Y.  355,  31  N.  E.  865,  30  A. 

129  A.  S.  R.  1000  note.  S.  R.  669,  18  L.R.A.  695;  Fnlton 

7.  Doe  V.  Riley,  28  Ala.  164,  65  Am.  Light,  Heat  &  Power  Co.  v.  State, 
Dec.  334.  200  N.  Y.  m,  94  N.  E.  199,  37  LJI.A. 

8.  Hurley  v.  Morgan,  18  N.  C.  425,  (N.S.)  307. 

28  Am.  Dec.  579  and  note.  11.  Grand  Rapids  Ice  &  Coal  Co.  v. 

9.  Gouverneur  v.  National  Ice  Co.,  South  Grand  Rapids  Ice  &  Goal  Co., 
134  N.  Y.  355,  31  N.  E.  865,  30  A.  8.  102  Mich.  227,  60  N.  W.  881,  47  A. 
K.  669,  18  Lit.A.  695.   And  see  «*-  S.  R.  516,  25  L.R.A.  815. 

pra,  par.  11.  12.  Freeman  v.  Bellegarde,  108  CaL 

10.  G^^lnd  Rapids  Ice  &  Coal  Co.  v.  179,  41  Pac  289,  49  A.  S.  B.  76; 
South  Grand  Rapids  lee  &  Coal  Co.,  Lake  Shore  &  M.  S.  R.  Ga  v.  Piatt, 
102  Mieh.  227,  60  N.  W.  681,  47  A.  S.  53  Ohio.  St.  254,  41  N.  E.  243t  29 
B.  516,  25  L.R.A.  816;  Luce  v.  Carley,  LJt.A.  52. 
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will  take  title  to  the  middle  line  of  a  non-navigable  stream  under  a 
deed  describing  land  as  running  to  a  monument  on  the  bank  of  the 
stream,  and  thence  "up  and  along"  the  stream,  or  along  stream  "as 

it  winds  and  turns"  to  another  monument. On  the  other  hand 
it  has  been  held  that  where  the  lines  are  run  from  object  to  object 
along  the  bank  of  a  stream,  so  as  to  inclose  a  given  quantity  of  land, 
the  grantee's  title  will  not  extend  to  the  center  of  the  stream,  although 
the  words  "down  the  creek"  are  used  in  describing  the  direction  of 
the  lines.** 

39.  High  and  Low  Water  Harks  as  Honuments  and  Calls  for 
Boundaries. — The  boundary  of  lands  conveyed  by  deed  or  grant  may 
be  either  the  high  or  low  water  mark  on  bordefing  rivers  or  water- 
ways. While  a  prefaimption  is  frequently  recognized  that  in  the  ab- 
sence of  any  qualification  where  a  gi-ant  is  bounded  by  the  shore 
of  a  river  or  other  stream,  the  grantor  is  deemed  to  intend  convey- 
ing tide  to  the  low  water  mark  in  order  that  the  grantee  may  at  all 
times  have  access  to  the  stream,  yet  if,  in  the  conveyance,  any 
other  clearly  defined  place  is  designated  as  the  boundary  line,  it 
may  be  treated  as  a  monument  and  recognized  so  that  the  boundary 
must  be  run  accordingly,  although  to  do  so  requires  the  disregarding 
of  specifiedT courses  and  distances.*'  The  line  of  ordinary  high  water 
is  that  which  separates  what  properly  belongs  to  the  river  bed  from 
that  which  belongs  to  the  owner  of  adjacent  land,  and  it  is  to  be 
determined  by  normal  conditions,  not  by  reference  to  unusual  floods.'* 
The  high  water  mark  is  to  be  determined  by  examining  the  bed  and 
banks,  and  ascertaining  where  the  presence  and  action  of  the  water 
appears  to  hw  so  common  and  usual  as  to  mark  on  the  soil  of  the 
bed  a  character  distinct  from  that  of  the  banks  in  respect  to  vegeta- 
tion.*' Where  the  call  for  a  boundary  in  a  deed  is  clearly  for  low 
water  mark  on  a  river  or  lake  the  title  of  the  grantee  will  be  re- 
stricted accordingly  and  will  not  include  the  land  under  the  stream 
between  low  water  mark  and  the  middle  thread.** 

27  A.  8.  R.  59  note;  42  L.R.A.  503  22  A.  8.  R.  195,  8  L.R.A.  559. 
note.  17  Ann.  Cas.  150  note. 

13.  Fulton  Light,  Heat  &  Power  Co.  17.  St.  Louis  I.  M.  &  S.  R.  Co.  v. 
V.  State,  200  N.  Y.  400,  94  N.  K.  199,  Ranisev,  53  Ark.  314,  13  S.  W.  931, 
37  L.R.A.(N.8.)  307;  Lnce  v.  Carlev,  22  A.  S.  R.  195,  8  L.R.A.  559;  Peoria 
24  Wend.  (N.  Y.)  451,  35  Am.  Dtx.  v.  Central  Nat.  Bank,  224  111.  43,  79 
037  and  note.  N.  E.  296,  12  L.RJi..(N.S.)  687;  In 

14.  Stewart  v.  White,  128  Ala.  202,  re  Minuetonk..  Lake  Imp.  56  Minn. 
30  So.  526,  55  L.R.A.  211.  513,  58  N.  W.  295,  45  A.  S.  B.  494. 

16.  Freeman  v.  Bdlegarde,  108  Cal.  18.  Adams  v.  Frothingham,  3  Mafis. 
179,  41  Pao.  289,  49  A.  S.  R.  76.  As  352,  3  Am.  Dec.  151;  Webster  p.  Haiv 
to  boondaries  at  high  and  low  water  ris.  111  Tenn.  668,  69  S.  W.  782,  59 
mark  see  supra,  par.  15,  21.  L.B.A.  324;  Allen  v.  Weber,  80  Wis. 

15.  St.  Louis  L  M.  &  S.  R.  Co.  r.  531.  50  X.  W.  514,  27  A.  8.  R.  51, 
Ramsey,  53  Ark.  314,  13  8.  W.  931.  M  L.R.A.  361. 
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40.  Tieefi  as  Monuments. — Trees  mentioned  in  descriptions  of  real 
estate  may  be  treated  as  monuments  and  given  the  same  effect  iw 
oUier  monumenU  located  on  the  grouad.  Where  a  tree  is  called  for 
as  a  boundary  the  tenniniu  of  the  line  is  ordinarily  the  center  of 
the  tree  unless  the  vendor's  title  to  the  property  conveyed  extends 
only  to  its  side,**  The  general  rule  is  that  since  marked  trees  re- 
main invariable  on  the  ground  they  are  to  govern  a:^  to  the  boundary 
in  preference  to  courses  and  distances.**  Where  a  corner  is  marked 
by  a  tree,  Uie  call  for  the  tree  will  usually  control  a  description  of 
the  same  corner  by  reference  to  an  adjoining  traxtt  of  land,*  and  for 
this  purpose  testimony  is  admissible  that  a  line  of  trees  was  planted 
so  as  to  correspond  to  the  location  of  a  boundary  line.*  It  will  be 
presumed  that  any  object  of  perishable  nature  called  for  in  a  patent, 
if  not  found,  is  destroyed  or  defaced.*  Ho  that  if  a  tree  called  for 
cannot  be  located  it  may  be  treated  the  same  as  if  the  call  for  it 
had  been  for  a  stake  or  an  imaginary  point  at  the  end  of  the  dis- 
tance.* Marked  trees  may  not  only  sen'e  to  show  with  certainty 
lines  of  tracts  along  the  boundaries  of  which  they  are  located  but 
may  also  be  resorted  to,  in  connection  with  field  notes  and  other  evi- 
dence, to  fix  the  original  location  of  lost  monuments.* 

41.  Stakes  and  Buildings  as  Monuments. — It  is  a  settled  rule  of 
construction  that  when  stakes  are  mentioned  alone  in  a  deed  or  with 
other  description  than  that  of  courses  and  distances  they  are  intended 
to  designate  imaginary  pointe,*  and  therefore  a  stake  called  for  as 
located  by  side  of  a  street  is  not  such  a  Axed  monument  as  will 
control  and  prevent  the  operation  of  the  rule  that  the  grantee  of 
land  bounded  by  the  side  of  a  street  takes  to  its  center.'  A  stake 
when  once  placed  fixes  the  corner  as  conclusively  as  if  marked  by 
a  natural  object  or  a  more  permanent  monument.  Owing  to  the  fact 
that  it  may  be  removed  or  obliterated,  its  location  is  frequently  more 
dirticult  of  proof;  but  if  proved,  it  fixes  the  corner  with  the  same 
certainty  as  where  the  mark  is  a  permanent  object.'  Monuments 
i^et  at  tlie  time  of  an  original  survey  on  the  grotmd,  and  named  or 
referi-ed  to  in  the  plat,  are  the  best  evidence  of  the  true  line.   If  tliere 

19.  18  Ann.  Cas.  75  note.  v.  Graham,  18  N.  C.  76,  27  Am.  Dei*. 

20.  Rilev  V.  Griffin,  16  Ga.  141,  60  226. 

Am.  Deo.  726;  Newman  v.  Foster,  3      129  A.  S.  R.  1000  note. 

How.  (Miss.)  383,  34  Am.  Dec.  98.         6.  Martin  v.  Carlin,  19  Wis.  4r>4,  88 

1.  Marsh  V.  Marshall,  19  N.  H.  301,  Am.  Dec.  696. 

49  Am.  Dec.  156.  6.  Mann  v.  Taylor,  49  N.  C.  272, 

129  A.  S.  R.  1000  note.  69  Am.  Dec.  750. 

2.  Amessoii  v.  Spawn,  2  S.  D.  269,  7.  Cox  v.  Freedley,  33  Pa.  St.  124, 
49  N.  W.  1066,  39  A.  S.  R.  783.  75  Am.  Dec.  584. 

3.  Stafford  v.  King,  30  Tes.  257,  94  9.  Racine  v.  Emerson,  85  Wis,  80, 
Am.  Dec.  304.  55  N.  W.  177,  39  A.  S.  R.  819. 

4.  Thomberry  d.  Churchill,  4  T.  B.  129  A.  S.  R.  999  note. 
Hon.  (Ky.)  29, 16  Am.  Dec.  125;  Den 
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are  none  such,  then  stakes  set  by  the  surveyor  to  indicate  comers 
of  lots  or  blocks,  or  the  linee  of  streets,  at  the  time,  or  soon  there- 
after, are  the  next  best  evidence.  A  building  or  fence  constructed 
according  to  stakes  set  by  a  surveyor  at  a  time  when  these  were  still 
in  their. original  locations  may  become  a  monument  after  such  stakes 
have  been  removed  or  disappeared,  and  next  to  the  stakes  may  be 
the  best  evidence  of  the  true  line.*  Purchasers  of  town  lots  generally 
have  (lie  right  to  locate  their  lot  linep  according  to  the  stake  as  actu- 
ally set  by  the  platter  of  the  lots,  and  no  subsequent  sun'ey  can  ub- 
."settle  such  lines.  In  the  event  of  suhsequent  controversy  the  question 
Iiecomes  not  whether  the  stakes  were  located  with  absolute  accuracy, 
but  whether  they  were  planted  by  authority,  and  whether  the  lots 
were  purchased  and  taken  possession  of  in  reliance  upon  them.  If 
such  was  the  case,  the  rule  appears  to  be  well  established  that  they 
must  govern,  notwithstanding  any  errors  in  locating  them.**  If  a 
house  is  called  for  as  a  monument,  the  line  extends,  not  to  the  wall 
of  the  house,  but  only  to  a  perpendicular  dropped  from  the  eaves,  as 
that  is  the  exb^me  part  of  the  building.'* 

Vontrol  of  Calls 

42.  Conflict  of  Calls  in  Descriptions  of  Bonndaries. — ^In  interpreting 

descriptions  in  deeds  and  patents  and  in  locating  boundaries  the  in- 
tention of  the  parties  is  the  primary  guide  in  determining  the  land 
conveyed  or  granted.**  Thus  where  a  grantor,  in  dividing  hia  estate, 
makes  calls  different  from  those  which  he  had  previously  marked 
upon  the  ground,  the  que^^tion  whether  those  in  the  deed  or  those 
marked  on  the  ground  will  control,  will  usually  depend  on  his  ac- 
tual intention.*'  Where  the  same  instrument  contains  two  dcierip- 
tions  of  the  same  premises,  the  more  particular  an<l  definite  will 
control  the  more  general  description;  but  where  the  particular  de- 
scription is  in  any  degree  olwcure  or  uncertain,  the  general  descrip- 
tion may  be  resorted  to  for  the  purpose  of  establishing  the  identity 
of  the  premisei«.'*  Although  a  particular  description  may  restrain 
and  limit  a  general  description,*'  if  the  two  inconsistent  descriptions 
of  land  are  of  equal  certainty  the  grantee  is  usually  considered  as 

9.  Racine  r.  Emerson,  85  Wis.  80,  12.  30  Am.  Dec.  735  note;  129  A. 
55  N.  W.  177,  39  A.  S.  R.  819.  S.  R.  991  note. 

10.  Le  Compte  v.  Lueders,  90  Mich.  13.  Elliott  v.  Jefferson,  133  N.  C. 
495,  51  N.  W.  542,  30  A.  S.  R.  450.  207,  45  S.  E.  558,  64  LJI.A.  135. 

11.  Carbrey  v.  Willis,  7  Allen  14.  Den  r.  Graham,  18  N.  C.  76,  27 
(Mass.)  364,  83  Am.  Dec.  688;  Sher-  Am.  Dec.  226. 

inan  v.  Williams,  113  Mass.  481,  18      30  Am.  Dec.  7.35  note. 

Am.  Rei>.  522.    As  to  the  effect  of      IB.  Doe  v.  Porter,  3  Ark.  18,  36 

overhanging   buildings   as   encroach-  Am.  Dec.  448. 

ments,  see  Adjoining  Landowners, 

viA.  1,  p.  377. 
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being  entitled  to  hold  under  the  one  which  is  most  beneficial  to  him.'* 
If  the  calls  in  a  grant  are  imperative  they  must  be  complied  with,  and 
the  course  and. distance  rejected  if  these  do  not  correspond  with  the 
call.  But  if  the  call  is  not  imperative  or  cannot  be  proved,  the  loca- 
tion must  be  according  to  the  course  and  distance.*'  Where  there  is 
a  conflict  between  monument^?,  preference  will  be  given  to  tho8e  es- 
tablished in  tlie  survey  of  sections  over  those  fixed  in  reference  to 
the  designation  of  particular  lots  within  the  section.'* 

43.  Harked  Lines  and  Established  Corners. — Calls  in  a  survey  for 
marked  lines  and  corners  prevail  over  calls  .such  as  those  for  coursef^ 
and  distances,'"  and  over  field  xwtes,**  since  established  comeiB  and 
marked  lines  represent  the  survey  as  it  was  actually  made,  while 
courses  and  distances  and  fleld  notes  are  merely  descriptions  of  the 
acts  done  by  the  surveyors.'  The  rule  that  a  marked  line  controls 
a  call  in  a  deed  for  course  and  distance  is  not  applicable,  however, 
unless  the  line  is  so  connected  with  the  deed,  either  by  intrinsic  or 
extrinsic  evidence,  that  there  is  created  a  presumption  that  the  grantor 
intended  to  adopt  it.*  Marked  lines  may  also  control  distances  indi- 
cated in  plats  of  surveys.  Accordingly,  where  there  is  no  direct 
e\idence  as  to  the  proper  place  for  the  location  on  the  ground  of  the 
line  in  question  or  of  any  intervening  point,  the  designation  in  the 
plat  that  it  is  so  many  feet  in  a  given  direction  from  the  starting 
point  may  be  allowed  to  control  in  the  absence  of  monuments  or 
other  evidence  of  greater  weight.*  A  comer  established  by  the  govern- 
ment sun'eyors,  with  reference  to  which  grants  and  patents  have 
been  issued,  should  be  accepted  as  the  true  comer  and  given  conto)l- 
ling  effect  without  regard  to  whether  or  not  it  was  originally  located 
with  mathematical  exactness.*    An  established  comer  between  sec- 

16.  Ksty  V.  Baker,  50  Me.  325,  79  20.  Rowell  v.  Weinemann,  119  la. 
Am.  Dee.  616:  Vose  v.  Haudy,  2  256,  93  N.  W.  279,  97  A.  S.  R.  310. 
Oreoil.  (Me.)  322,  11  Am.  Dec.  101;  For  field  notes  as  erideneo  see  infrm, 
Melvin  V.  Merrimack  River  Locks  &  par.  54. 

Canals,  5  JAetc.  (Mass.)  15,  38  Am.  1.  Billingsley  v.  Bates,  30  Ala.  :!7(), 

Dec.  384.  68  Am.  Dec.  126;  Watrous  v.  Morri- 

17.  Hammond  v.  Ridley,  5  Har.  &  son,  33  Fla.  261, 14  So.  805,  39  A.  S. 
J.  (Md.)  245,  9  Am.  Dec  522.  R.  139;  Steele's  Heirs  v.  Taylor,  3 

18.  Kitcben  v.  Chantland,  130  la.  A.  K.  Marsh.  (Ky.)  225,  13  Am.  Dec. 
618,  105  N.  W.  367,  8  Ann.  Cas.  81.  151;  Hall  v.  Powel,  4  Serg.  &  R. 

19.  Griffin  r.  Bixby,  12  N.  H.  454,  (Pa.)  456,  8  Am.  Dec.  722;  Matheny 
37  Am.  Dec  225;  Sehnltz  v.  Tonng,  v.  Allen,  63  W.  Va.  443,  60  S.  E. 
25  N.  C.  385,  40  Am.  Dec.  413;  HoU  407^  129  A.  S.  R.  984. 

V.  Powel,  4  Serg.  &  R.  (Pa.)  4r)6,  1  Am.  Dec.  548  note;  129  A.  S.  R. 

8  Am.  Dec.  722 ;  Johnson  v.  Archibald,  1 001  note. 

78  Tex.  96,  14  S.  W.  266,  22  A.  S.  R.  2.  EUiott  v.  JeflEerson,  133  N.  C. 

27  and  note  207.  45  S.  E.  ofiS,  64  L.R.A.  Ki.'). 

22  Am.  Dec  642  note;  129  A  S.  R.  3.  Pereles  v.  Gross,  126  Wia.  122, 

.  1001  note.   For  courses  and  distances  105  N.  W.  217,  110  A.  S.  B.  901. 

aa  calls  see  infra,  par.  44.  4.  Atuesou  v.  Spawn,  2  S.  D.  269^ 
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tions  of  liHid  must  govern  even  as  against  other  surveys  or  evidence 
tet\ding  to  prove  that  such  corner  should  have  been  located  elsewhere.' 
Aecordingly,  an  establislied  comer  will  control  the  field  notes  of  the 
survey,  wliere  a  discrepancy  exists  between  the  field  notes  and  such 
corner  as  marked  on  the  ground.  Where,  however,  a  corner  cannot 
be  located  by  clear  and  satisfactory  evidence,  the  Held  notes  may  then 
be  taken  as  the  next  best  evidence  as  to  the  location  of  boundaries.* 
44.  Courses  and  Distances. — In  determining  boundaries,  courses 
and  distances  are  the  next  most  certain  items  of  description,  after 
calls  for  natural  objects  or  monuments  and  marked  lines.  Courses 
and  distances  will  control  quantity,  and  any  other  calls  of  an  inferior 
grade  of  accuracy.'  The  courses  and  distances  may  be  those  stated 
in  a  grant  or  deed  or  those  declared  in  the  plat  of  a  survey.*  It  is 
only  in  the  absence  of  all  monuments  and  marks  upon  the  ground, 
and  in  the  total  failure  of  evidence  to  supply  them,  that  recourse 
can  be  had  to  calls  for  courses  and  distances*  It  has  been  arid  that 
course  and  distance  are  among  the  most  unreliable  calls,  because 
of  the  greater  liability  of  chain-carriers  to  mistake.*®  Occasionally 
courses  and  distances  may  be  allowed  to  prevail  in  determining  the 
terminus  of  a  line,  over  monuments  which  are  referred  to  as  being 
merely  near  the  required  point.**  Distances  are  considered  as  being 
more  uncertain  than  courses  in  determining  the  location  of  a  bound- 
ary, and  must  yield  to  courses  where  both  cannot  be  followed  in 
attempting  to  restore  lost  lines  or  comers.  But  it  is  not  an  invariable 
rule  that  distances  yield  to  courses.  Either  may  be  preferred  accord- 
ing to  the  manifest  intention  of  the  parties  and  the  circumstjinces 
of  the  cu.se.**  Yet  the  rale  seems  to  be  established  that  where  the 
courses  and  distances  called  for  when  run  do  not  cl<  .se  a  survey,  the 
courses  must  be  preserved  imd  the  distances  sacriliced  in  order  to  make 
the  survey  clo^e,  if  this  cau  be  done.** 

49  N.  W;  1066,  39  A.  S.  R.  783.  For  9.  Bryan  v.  Beckley,  Litt.  Sel.  Cas. 
government  surveys  see  infra,  par.  55.  {Ky.)  91,  12  Am.  Dee.  276;  BiuM  v. 

5.  Aratson  v.  Spawn,  2  S.  D.  269,  Brooke,  3  Gill  (Md.)  1!)8,  4;i  Am. 
49  N.  W.  106(j,  39  A.  S.  R.  783.  Dec.  321;  CoUins  v.  Clough,  222  Pa. 

6.  129  A.  S.  R.  999  note.  For  field  St.  472,  71  Atl.  1077,  15  Ann.  Cas. 
notes  as  tvideni-e  see  infra,  par.  54.  871. 

7.  Taylor  v.  Fomby,  116  Ala.  621,  10.  Stafford  v.  King,  30  Tei.  257, 
22  So.  910,  67  A.  S.  R.  149;  Bradford  94  Am.  Dee.  304. 

u.  Hill,  2  N.  C.  22,  1  Am.  Dec.  .346.      11.  Den  v,  Graham,  18  N.  C.  76, 

30  Am.  Dec.  740  note:  129  A.  S.  R.  27  Am.  Dee.  226. 
1002  note.    For  natural  objects  as      12.  Bryan     Beekley,  Litt.  Sel.  Cas/ 
calls  see  supra,  par.  34;  for  monu-  (Ky.)  91,  12  Am.  Dec.  276;  Davies 
meuts  see  supra,  par.  35;  for  marked  v.  Wickstrom,  56  Wash.  154, 105  Pac. 
lines  see  attpra,  par.  43;  for  quantity  454.  134  A.  8.  R.  1100. 
see  infra,  par,  45.  30  Am.  Dec.  741  note. 

8.  Pereles  v.  Gross,  126  Wis.  122,  13.  22  Am.  Dec.  642  note;  129  A. 
10.')  U.  W..217,  llfr  A.  S.  R.  901.  For  S.  R.  1010  note 

plats  and  mails  stee  infra,  par.  f^. 
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45.  Designation  of  Quantity. — Quantity  is  the  letift  reliable  and 
the  last  to  be  resorted  to  of  all  the  descriptive  partieulai^  ia  a  deed. 
It  therefore  yields  to  calls  for  monumente  as  well  as  to  the  courses 
and  distances,  unless  there  is  a  clear  intent  to  give  only  a  certain 
quantity.  Where  the  other  parte  of  the  dea<'ription  are  not  Buffi- 
cieutly  certain,  the  quantity  may  become  essential  in  determining 
the  identity  of  the  premises,  and  may  have  a  controlling  influence.'* 
Under  normal  circumstances  a  call  for  courses  and  distances  will  con- 
trol a  call  for  the  quantity  of  land  covered  by  a  deed  or  grant^'*  and 
a  designation  of  a  given  number  of  acres  may  be  disregarded  as  im- 
material for  the  purpose  of  ascertaining  the  actual  quantity  of  land." 
Accordingly,  when  a  specified  tract  of  land  is  sold,  the  entire  /tract 
passes,  although  it  exceeds  the  quantity  mentioned  in  the  deed;"  and 
this  is  especially  true  when  the  land  is  represented  to  contain  a  certain 
number  of  acres,  "more  or  less."  '®  But  the  number  of  acreu  has 
been  held  to  be  an  essential  part  of  the  description  in  a  -conveyance 
when  the  boundaries  are  not  defined  with  sufficient  certainty.^*  The 
words  ■ 'more  or  less"  or  "about"  when  applied  to  distances  and  quan- 
tities indicate  precaution  and  are  intended  to  cover  some  slight  or 
unimportant  inaccuracy,  and  while  aiding  in  an  adjustment  to  the 
demands  of  fixed  monuments,  do  not,  however,  weaken  or  destroy 
the  value,  of  indications  of  distance  and  quantity  when -no  other 
guides  are  furnished.*"  So,  where  a  conveyance  is  made  of  half  of  a 
farm,  which  is  wider  at  one  end  than  at  the  other,  and  the  deed  de- 
scribes the  half  conveyed  as  separated  from  the  other  by  a  line  begin- 
ning at  the  wider  end  and  running  to  the  narrower  end,  "holding  ite 
width  equally  alike"  from  one  end  to  the  other,  it  ha,s  been  held  that 
tlie  part  conveyed  must  be  of  equal  width  throughout,  and  must  l>e 
tx)  much  less  than  one  half  the  width  of  the  farm,-  at  the  wider  end, 
as  to  give  an  equal  number  of  acres  to  each  party.' 

14.  30  Am.  Dec.  '741  note.  bounded,  being  the  mansion  hou^^e  and 

IB.  Doe  r.  Porter,  3  Ark.  18,  36  land  thereto  belonging,"  tliat  this 
Am.  Dec.  448;  Melvin  v.  Merrimapk  sweeping  clause  did  iint  enlarge  -tbe 
Kiver  Locks  &  Canals,  5  Mete.  (Mass.)  grant,  dthough  if  tliese  latter  woi-ds 
15,  38  Am.  Dec.  384.  ,     had  stood  alone  they-  might  have  car- 

6  L.R.A.(N.S.)  9j9  note.  ried  the  mansion  house  and  Ijpid  bc- 

16.  22  A.»  S.  R.  35  note.  longing  to  it,  but  eiiuie  they  actually 

17.  Innis  v.  McCrummin,  12  Mart,  were  not  being  embraced  in  the  par- 
0.  S.  (Ija.)  425,  13  Am.  Dec.  379.       tieular    description     by    metes  and 

18.  Jackson  v.  McConnell,  19  Wend,  bounds,  they-  did  not  pass.  Warre>»  «- 
(N.  Y.)  175,  32  Am.  Dec.  439;  Peay  Blake,  54  Me.  276,  89  Am.  Dec.  7-48. 
V.  Briggs,  2  Mill  Const.  (S.  C.)  98,  19!  Kirkland  v.  Way,,  3  Rich.  L. 
12  Am.  Dec.  656.  (S.  C.)  4,  45  Am.  Dee.  752.  - 

It  has  been  held  where  a  deed  de-      20.  Oakes  v.  De  Lancey,  133 
scribes  a  tract  by  raeles  and  bounds  227,  30  N.  E.  074,  28  A.  B,  R- 
and  a  general  clause  is  added,  as,  for  and  note.  ,  ^  'X^ 

example,  "or  however  otherwise  the      1.  Patterson  r.  Tiwk,  30  Me.- 2»»  ■ 
same  is  bounded,  or  reputed  to  be  Am.  Dec.  610. 
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46.  Calls  for  Bounding  Lands  and  Adjoiners. — Where  in  the  de- 
scription of  land  there  is  a  conflict  between  calls  for  monumente  and 

for  adjoining  tracts  called  for  as  boundaries,  preference  ia  given  to 
the  monuments.*  Marked  lines,  also,  are  entitled  to  preference  in 
case  of  conflict  with  calls  for  adjoiners.  Thus  where  the  metes  and 
bounds  of  a  tract  of  land  are  represented  by  visible  marked  lines,  it 
cannot  be  extended  beyond  those  Unes,  although  a  boundary  may  be 
called  for  lying  beyond  them.'  This  would  be  especially  true  where 
the  line  is  merely  designated  as  being  near  the  land  of  a  named 
person.*  Where  there  are  no  monuments  or  marked  lines  capable  of 
being  given  effect,  a  call  for  Unes  or  courses  of  an  adjoining  tract  is 
allowed  to  control  mere  distances  named  in  the  grant  in  question, 
and  the  lines  of  the  grant  may  be  extended  to  them,  without  regard 
to  distance,  provided  these  lines  and  courses  of  the  adjoining  tracts 
are  sufliciently  established.*  Calls  and  descriptions  mentioned  in  a 
survey  of  an  adjoining  tract  under  certain  circumstances  are  admis- 
sible in  evidence  in  a  controversy  concerning  the  boundary  of  another 
tract  when  the  surveys  of  both  tracts  were  made  by  the  same  surveyor 
at  about  the  same  time.*  Where  the  line  of  ah  adjacent  tract  of  land 
is  used  as  a  boundary,  it  may  be  designated  by  any  form  of  exin^ession 
definitely  indicating  its  identity,  such  as  the  name  by  which  it  is 
commonly  known,  the  name  of  its  owner  or  former  owner,  or  the 
place  upon  the  public  records  where  a  deed  conveying  such  adjacent 
.tract  may  be  found.'  But  a  general  description  in  8  deed  by  r^- 
•erence  to  the  limits  of  another's  land,  without  any  description  of  any 
known  or  certain  object,  must  yield  to  a  more  particular  description 
or  reference  to  a  plan  of  such  adjacent  land.* 

47.  Rejection  of  Calls. — In  determining  boundaries  of  a  tract  of 
land  it  is  not  permissible  to  disregard  any  of  the  calls  if  they  can  be 
applied  and  harmonized  in  any  reasonable  manner;*  if  there  is  an 
actual  contradiction  between  calls  in  the  description  of  land,  the  court 
may  reject  tiie  one  which  is  false  or  mistaken,^*  and  an  unrecon- 

8.  Benedict  v.  Gaylord,  11  Conn.     1  Am.  Dee.  548  note. 
.332,  29  Am.  Dee.  299;  Froet  v.  Spauld-     6.  Gibson  v.  Poor,  21  K.  H.  440,  53 
ing,  19  Pick.  (Mass.)  445,  31  Am.  Am.  Dec.  216;  Overton's  Heirs  v. 
Dec  150;  Clark  v.  Mnnyan,  22  Pick.  Davisson,  1  Orat.  (V8.).211,  42  Am. 
(Mass.)  410,  33  Am.  Dee.  752;  Hath-  Deo.  544.  ■ 
eny  v.  Allen,  63  W.  Va.  443,  60  S.  E.     7.  129  A.  S.  R.  1005  note. 
407, 129  A.  S.  R.  984.  8.  Clement  v.   National  Bank  of 

8.  Hall  V.  Tanner,  4  Pa.  St  244,  45  Ratland,  61  Vt.  208,  17  AtL  717,  4 
Am.  Dec.  686;  Peay  v.  Btiggs,  2  Mill  L.R.A.  425. 
Const.  (S.  C.)  98,  12  Am.  Dee.  656  ;     9.  129  A.  S.  R.  992  note. 
Matheny  «.  Allen,  63  W.  Ta.  443,  60      10.  Melvin    v.  .  Merrimack  River 
S.  E.  407,  129  A.  S.  R.  984.  Locks  &  Canals,  5  Hetc.  (Mass.)  15, 

4.  Matheny  v.  Allen,  63  W.  Va.  443,  38  Am.  Dec.  384 ;  Norwood  v.  Byrd,  1 
60  S.  £.  407,  129  A.  S.  R.  984.         Rich.  L.  (S.  C.)  135,  43  Am.  Dec. 

6.  Blaney  v.  Rice,  20  Pick.  (Mass.)  40& 
62,  32  Am.  Dee.  204. 
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cilable  call  may  be  disregarded  if  it  appears  to  have  been  inserted  by 
mistake.^^  Where,  therefore,  it  is  obvious  that  a  course  desigDuted 
as  running  east  should  in  fact  run  west  the  word  east  may  be  re- 
jected and  the  land  may  be  identified  by  the  rest  of  the  description.^* 
In  such  a  case  the  call  or  description  which  is  the  most  certain  and 
least  liable  to  be  incorrect  should  be  retained,  and  invariably  as  few 
calls  or  descriptions  should  be  disregarded  as  is  possible."  Where  all 
the  comers  of  a  survey  are  made,  but  the  closing  line  is  left  open,  it 
is  permissible  to  vary  the  courses  so  as  to  close  the  boundaries  of  the 
tract.**  It  sometimes  appears  b>  reference  to  the  surveyor's  plat  that 
in  describing  the  land  the  surveyor  omitted  an  entire  line.  A  mis- 
take of  this  kind  may  be  corrected." 

48.  Descriptions  Explained  by  Extrinsic  Evidence. — ^As  a  general 
rule  and  description  of  premises  is  deemed  certain  if  it  may  be  made 
certain,  and  extrinsic  evidence  is  admissible  for  this  purpose.**  Hence 
tracts  of  land  may  be  conveyed  either  by  descriptive  terms  or  by  any 
general  names  by  which  they  may  be  known  or  which  they  have  ac- 
quired by  reputation ;  as  where  the  land  conveyed  is  simply  desig- 
nated as  the  same  on  which  grantee  "now  lives"  with  a  reference  to 
another  deed  for  a  further  description ;  or  desfribed  as  premises  of 
the  owner  on  a  designated  street,  us  where  a  deed  described  the  prop- 
erty thereby  conveyed  as  "a  house  and  lot  on  Amity  Street,"  it  being 
sliown  that  there  was  only  one  house  and  lot  on  Amity  Street  which 
the.  defendant  had  a  right  to  convey,  and  that  the  parties  had  been 
in  treaty  for  the  purchase  and  sale  of  the  same.**  A  deed  of  land 
has  been  upheld  as  suHicient  when  it  described  the  premises  as  all 
of  a  named  lot  except  fifty  acres  in  the  southeast  corner.  Tliis  was 
interpreted  ns  meaning  all  the  land  included  in  the  lot  except  fifty 
acres,  located  by  taking  the  southeast  corner  ae  a  base  point  from 
which  to  extend  two  sides  of  the  excepted  land  for  equal  distances  ao 
as  to  include  by  parallel  lines  fifty  acres,  and  therefore  the  descrip- 
tion was  considered  as  being  sufliciently  definite.*? 

11.  Matlieny  v.  Allen,  63  W.  Va.  443,  69  Am.  Dee.  750  and  note;  Swan's 
60  S.  E.  407,  129  A.  S.  R.  984.         LsBsee  v.  Parker,  7  Yerg.  (Tenn.)  490, 

30  Am.  Dec.  736  note;  129  A.  S.  R.  27  Am.  Dee.  522  and  note. 

992  note.  17*  Cadwalader  v.  Prira,  111  Md. 

12.  Sowleg  V.  Minot,  82  Vt  344,  73  310,  73  AU.  273,  134  A.  S.  R.  603, 
AU.  1025,  137  A.  S.  R.  1010.  19  Ann.  Cm.  547. 

30  Am.  Dee.  736  note.  18.  Melvin    «.    Merrimadc  River 

IS.  129  A.  S.  R.  902  note.  Loeks  &  Canals,  5  Mete.  (Mass.)  15, 

14.  Brown  v.  Hobaon,  3  A.  K.  38  Am.  Dee.  384. 

Marsh.  (Ky.)  380,  13  Am.  Dee.  187.     19.  Hodges  t>.  Kowing,  58  Conn.  12, 

15.  Alexander  t..  Uvely,  5  T.  B.  18  AtL  979,  7  LJt.A.  87. 

Mon.  (Ky.)  159,  17  Am.  Dec.  50.  80.  Osteen  v.  Wynn,  131  Ga-  209, 

129  A.  S.  R.  994  note.  62  S.  E.  37,  127  A.  S.  R.  212. 

16.  Mann  o.  Taylor,  49  K.  C.  272, 
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Running  of  Line$ 

49.  Presumptions  in  Running  of  Lines. — Where  a  boundary  line 
is  descriljed  «s  running  towards  one  of  the  cardinal  points  of  the 
('Dmpa88  it  should  be  considered  os  running  dire(*tly  in  that  course 
unless  its  direction  is  controlled  by  some  object.  Thus  the  term 
northerly  in  a  grant,  where  there  is  no  object  to  direct  its  inclination 
to  the  easit  or  to  the  west,  must  be  conptrued  to  mean  due  north.' 
Where,  however,  it  has  been  estnblished  that  a  particular  line  as 
located  on  the  ground  varies  from  Hie  call  for  such  line  in  a  grant, 
the  rule  f>eems  to  be  established  that  other  \ine»  described  as  being 
parallel  with  it  should  be  run  with  the  ssme  variation.*  Jf  a  bound- 
ary line  is  described  as  being  parallel  with  the  general  coui-se  of  a 
stream  the  presumption  is  that  a  tine  is  meant  which  runs  parallel 
with  the  stream  in  all  its  meanderings.'  In  the  absence  of  some  con- 
trolling indication  to  the  contrary,  when  a  descriplion  of  the  bound- 
aries of  land  calls  for  a  line  from  one  nionumeut  to  another,  the  law 
presumes  that  a  straight  line  is  intended ;  *  and  where  a  line  is  marked 
for  only  part  of  a  required  distance  it  should  be  followed  in  the  same 
direction  for  the  whole  distance,  unless  there  is  some  marked  corner 
to  divert  it.*  In  a  few  jurisdictions  where  the  deplh  of  a  tract  is  nni 
stated  in  a  deed  or  grant,  custom  may  give  rise  to  a  presumption  that 
the  parties  intended  that  it  should  extend  a  certain  depth  or  to  a  well- 
known  natural  monument  such  as  a  river  or  swarap.' 

50.  Allowance  for  Deviation  of  Magnetic  Meridian. — in  the  earlier 
sun'eys  made  in  the  United  tStates,  it  seems  to  have  been  the  practice 
to  run  the  lines  on  the  ground  according  to  the  magnetic  meridian, 
and  not  according  to  the  true  meridian.  In  localities  in  which  this  is 
assumed  to  have  been  the  ca.se,  the  courts  in  interpreting  descriptions 
of  boundaries  in  deeds  or  patents  bused  on  such  surveys  may  recog- 
nize, a  presumption  that  the  lines  were  run  according  to  the  magnetic 
meridian.  In  the  states  where  the  systems  of  surveys  were  made  ac- 
cording to  the  true  meridian  there  obviously  can  be  no  presumption 

1.  Hegan  v.  Campbell,  8  Port.  91  Am.  Dee.  573;  Marsh  v.  Marshall, 
(AU.)  9,  33  Am.  Dec.  267;-  Fratt  v.  19  N.  H.  301,  49  Am.  Dee.  1.56;  Shultz 
Woodward,  32  Cal.  219,  91  Am.  Dec.  v.  Young,  25  N.  C.  385,  40  Am.  Dee. 
573^  Carrier  v.  Nelson,  96  Cal.  505,  413;  Slade  v.  £theridge,  35  K.  C.  a')3, 

31  Pac  531,  746,  31  A.  S.  R.  239;  57  Am.  Deo.  557. 

Sowles  tJ.  Minot,  82  Vt.  344,  73  Atl.  6.  Thomberry  v.  ChuKhill,  4  T.  B 
1025,  137  A.  8.  B.  1010.  Mon.  (Ky.)   29,  16  Am.  Dee.  12r.; 

2.  Sevier  v.  Wilson,  1  Peek  (Tenn.)  Shultz  v.  Young,  25  N.  C.  385,  40 
146,  14  Am.  Dec.  741.  Am.  Deo.  413^  George  v.  Thomas,  16 

3.  Hicks  V.  Coleman,  25  Cal.  122,  Tex.  74,  67  Am,  Dee.  612. 

&5  Am. -Dec.  103;  Fratt  v.  Woodward,     6.  Davis  v.  Millaiidon,  17  La.  Ann. 

32  Cal..  219,^  91  Am.  Dec.  573.  97,  87  Am.  Dec.  517. 

-  4»  Fratt  v.  Woodward,  32  Cal.  219,  .      ,  . 
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that  the  hnes  of  a  survey  were  run  in  reference  to  the  magnetic 
meridian.'  Even  in  districts  where  the  magnetic  meridian  was  used, 
an  allowance  for  deviations  in  directions  of  lines  on  accoont  of  mag- 
netic variations  in  the  needle  of  the  compass  will  not  be-  permitted 
if  monuments  or  other  controlling  calls  can  be  located.*  And  when 
lines  were  established  by  a  government  survey,  ordinarily  they  must 
be  followed  though  made  on  an  assumed  or  wrong  magnetic  variation. 
It  is  only  when  lost  lines  and  comers  are  to  be  determined  that  due 
allowance  may  be  made  for  variations  of  the  magnetic  needle  from 
the  true  meridian.*  It  has  been  held,  for  example,  that  the  direction 
"west"  indicated  by  a  conveyance  means  due  west  notwithsijindiug  cer- 
tain of  the  lines  of  the  land  may  not  be  on  the  true  meridian ;  but 
such  a  presumption  may  be  rebutted  by  extraneous  testimony. In 
certain  states  the  courses  in  a  deed  are  invariably  presumed  to  have 
been  run  according  to  the  magnetic  meridian,  unless  there  is  some- 
thing in  the  instrument  to  indicate  a  difierent  method.  It  has,  there- 
fore, been  held  that  the  use  of  such  words  as  "due  north"  will  not 
justify  the  inference  that  a  different  method  was  intended.*'  In  cases 
of  dispute  where  there  is  a  conflict  of  eWdence  it  has  been  held  that 
whether  or  not  any  allowance  should  be  made  for  the  variation  of  tlie 
compass  in  a  particular  survey  is  a  question  of  fact  for  the  determina- 
tion of  the  jury.'* 

51.  Measurements  of  Distances. — Whore  a  river  is  named  as  a 
iDOundary  line  of  a  tract  of  land,  the  general  rule  is  timt  in  measuring 
the  line  the  meanderings  of  the  stream  are  to  l>e  followed,  until  the 
required  distance  when  reduced  to  a  straight  line  is  attained.**  Ac- 
cordingly, when  in  a  deed  a  certain  distance  is  called  for  from  a 
^ven  point  on  a  navigable  stream  to  anotlier  point  also  thereOn,  it  is 
considered  proper  to  make  the  measurement  along  the  meanderings 
of  the  watercourse  and  not  in  a  straight  Une,'*  e>pecially,  as  must  be 
obvious,  if  the  stream  is  not  of  sufficient  length  to  permit  the  proper 
location  of  the  points  if  measured  in  a  straiglit  liue.*^  A  line  called 
in  a  grant  fifty  feet  more  or  less  must  be  taken  to  be  of  the  length 

7.  Taylor  t>.  Fomby,  116  Ala.  621,  H-  Wells  v.  Jackagn  Iron  Mfg.  Co,, 
22  So.  910,  67  A.  S.  K.  149 ;  Bryan  v.  47  N.  H.  235,  90  Am.  Dec.  575  and 
Beckley,  Litt.  Sel.  Cas.  (Ky.)  91,  12  note. 

Am.  Dec.  276.  12.  Harlan  v.  Biowu,  2  Gill  (Md.) 

90  Am.  Dec.  592  note.  475,  41  Am.  Dec.  430. 

8.  Taylor  v.  Fomby,  116  Ala.  621,  IS.  Hieks  v.  Coleman,  25  Cal.  122, 
22  So.  910,  67  A.  S.  R.  149  and  note;  85  Am.  Dec.  103. 

Budd  V.  Brooke,  3  Oill  (Md.)  198,  43  14.  Brown  Oil  Co.  v.  Caldwell.  X) 

Am.  Dee.  321.  Va.  95,  13  S-  E.  42,  29  A.  S.  R. 

9.  Taylor  v.  Fomby,  IKi  Ala.  621.  793, 

22  So.  910,  67  A.  S.  K.  149.  16.  Sanders  v.  Morrison's  Ex'r,  2  T. 

10.  Beed  v.  Tacoma  Bldg.  &  Sav.  R  Mon.  (Ey.)  109, 15  Am.  Dec.  140. 
Ass'u,  2  Wash.  198,  26  Pac.  252,  26 

A.  a.  R.  851. 
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Stated,  unless  the  distance  is  controlled  by  other  calls,'*  and  it  may  be 

stated  as  a  general  rule  in  measuring  distances,  that  words  of  qualifi- 
cation such  as  "about"  a  given  distance  should  be  disregarded  and 
the  exact  distance  adopted.*^  The  posterior  line  of  a  grant  will  never 
be  reversed  for  the  purpose  of  showing  the  termination  of  a  prior 
one,  unless  the  description  of  the  posterior  line  be  more  specific  than 
that  of  a  prior  line,  and  unless  from  the  former  a  mistake  in  the 
latter  may  be  clearly  shown.'*  Similarly  if  the  point  of  beginning 
called  for  in  a  description  is  unknown,  it  may  be  ascertained  by 
commencing  at  the  monument  at  the  end  of  the  first  line,  and  then 
running  back  the  distance  called  for  in  the  deed.'* 

52.  Deficiency  or  Surplus  in  Land  Surveyed. — Under  the  regula- 
tions of  .  the  United  States  governing  the  surveys  of  public  lands,  any 
excess  or  deficiency  existing  on  the  northern  or  western  boundary 
of  a  town!<hip  is  left  to  the  tier  of  quarter-sections  adjacent  tliereto. 
Therefore,  if  a  quarter-section  stake  in  the  east  line  of  one  of  the 
sections  on  the  north  side  of  a  township  is  lost,  it  cannot  be  relocated 
as  a  boundary  monument  by  placing  it  equidistant  from  the  north 
and  south  lines  of  the  section,  but  must  be  re-established  by  com- 
mencing at  the  southeast  corner  of  the  section  and  running  north 
one-half  mile,  leaving  all  beyond  that  point  to  constitute  the  quarter- 
section  next  to  the  township  line.  This  rule  may  be  applied  both 
where  a  surplus  and  where  a  deficiency  is  f-hown  by  a  resurvey.*®  In 
some  jurisdictions  this  rule  is  not  recognized,  for  it  has  been  held 
that  where  the  government  map  and  the  original  field  notes  show  a 
township  and  each  of  its  sections  to  be  full,  but  all  the  monuments 
between  the  two  northern  tiers  of  sections  are  lost,  and  there  appears 
to  be  a  shortage  in  the  measurement  of  those  two  tiers,  in  such  case 
the  shortage  should  not  fall  wholly  on  the  northern  tier,  but  should 
be  apportioned  equally  between  the  two  tiers,  although  the  original 
survey  must  have  been  made  by  beginning  in  the  southeast  corner  of 
the  township  and  working  northward.^'  Even  in  cases  in  which 
government  surveys  are  not  involved,  an  analogous  principle  may  be 
applied  to  dispose  of  the  excess  or  deficiency  of  land  surveyed.  As 
a  general  rule  it  may  be  said  that  whenever  in  subdividing  a  line  or 
space,  the  sur\'eyor  declares  the  dimensions  he  has  given  to  each 

16.  Sowles  V.  Minot,  82  Vt.  344,  73  123,  35  Am.  Dee.  234. 

Atl.  1025,  137  A.  S.  R.  1010.  20.  Caylor  v.  Luzadder,  137  Iiid. 

17.  Sanders  v.  Morrison,  2  T.  B.  319,  36  N.  E.  909,  45  A.  S.  R.  183. 
Mon.  (Ky.)  109,  15  Am.  Dec.  140.  23  A.  S.  R.  392  note;  Ann,  Caa. 

18.  Den  v.  Graham,  18  N.  C.  76,  27  1912A  1275  note. 

Am.  Dec.  226.  21.  James  v.  Drew,  68  Miss.  518,  9 

19.  Seidenaparger  v.  Spear,  17  Me.  So.  293,  24  A.  S.  R.  287. 
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subdivision  except  the  last,  and  there  leavee  an  irregular  apace  with- 
out designadng  its  dimensions,  he  is  presumed  to  have  thrown  oil 
the  romainder,  much  or  Uttle,  into  such  irregular  and  unmeasured 
portion.** 

53.  Apportionment  of  Surplus  or  Deficiency  in  Dividing  Tracts. — 
When  division  lines  are  run  splitting  up  into  parts  larger  tracts  it  .is 
occasionally  discovered  that  the  original  toict  contained  either  more 
or  less  than  the  area  assigned  to  it  iu  a  plan  or  prior  deed.  .Questions 
then  arise  as  to  the  proper  apportionment  of  the  surplus  or  doticiency. 
In  such  cases  the  rule  is  that  no  grantee  is  entitled  to  any  preference 
over  the  others,  and  the  excess  should  be  divided  among,  or  the  de- 
ficiency boroe  by,  all  of  the  smaller  tracts  or  lots  in  proportion  to  their 
areas.**  The  causes  contributing  to  the  error  or  mistake  are  pre- 
sumed to  have  operated  equally  on  all  parts  of  the  original  plat  or 
survey,  and  for  this  reason  every  lot  or  parcel  must  bear  its  pro- 
portionate part  of  the  burden  or  receive  its  share  of  the  benefit  of  a 
corrected  resurvey.**  This  rule  for  allotting  the  deficiency  or  excess 
among  all  the  tracts  within  the  limits  of  the  survey  may  be  applied 
where  the  original  surveys  have  been  found  to  have  been  erroneous, 
or  wliere  Uie  original  comers  and  lines  have  become  obliterated  or 
lost ;  *^  and.  also,  wlien  there  is  a  deficiency  in  the  area  of  two  ad- 
joining lots  as  shown  by  a  plan,  although  the  lota  on  the  plan  have 
been  numbered,  since  in  such  cases  no  special  preference  will  be 
given  to  a  lot  designated  by  the  lower  number  on  the  plan  to  the 
disadvantage  of  a  lot  having  a  higher  number.**  Where  the  parties 
claim  under  separate  deeds  from  the  same  grantor,  the  rule  requiring 
the  apportionment  of  any  excess  or  deficiency  con  he  applied  only 
where  the  land  is  conveyed  by  reference  to  a  plan,  or  where  there  is 
some  declaration  in  the  deeds  iudicating  a  purpose  to  divide  the  land 
in  some  definite  proportion,  and  where  there  is  no  other  guide  to 
determine  the  locations  of  the  respective  lots.  In  all  other  cases  a 
different  rule  is  applied,  to  the  effect  that  any  excess  in  the  quantity 
of  the  laud  must  go  to  tlie  \ix»t  grantee,  and  that  any  deficiency  must 
be  borne  by  him.' 

22.  Peielefl  v.  Qroes,  126  Wis.  122,  59  Wash.  229, 109  Pae.  805,  Ann.  Cas. 
105  N.  W.  217,  110  A.  S.  R.  901.    '  1912A  1272;  Fereles  r.  Magoon,  78 

Ann.  Cas.  igi2A  1276  note.  Wis.  27,  46  N.  W.  1047,  23  A.  S.  R 

23.  Mosher  v.  Beny,  30  Me.  S3,  50  389. 

Am.  Dec.  614:  Booth  v.  Clark,  59  23  A.  S.  R.  392  note. 

Wash.  229,  109  Pao.  805,  Ann.  Cas.  9&.  Caylor  v.  Luzadder,  137  Ind. 

19I2A  1372  and  note.  319,  36  N.  E.  909,  43  A.  S.  R.  183. 

Ann.  Cas.  igi2A  1273  note.  Ann.  Cas.  1912A  1275  note. 

24.  Marsh  v.  Stephenson,  7  Ohio  Rt  26.  Ann.  Cas.  1912A  1275  note. 
264,  70  Am.  Dee.  72:  Booth  v.  Clark,  1.  Ann.  Cas.  1912A  1276  note.  ■ 
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Surveys  and  Maps 


54.  Surveys  and  Field  Notes  as  Evidence  of  Boundaries. — It  is  a 

well  settled  principle  that  whatever  is  included  within  the  tx>unda 

o-f  a  lot  as  it  was  actually  located  upon  the  face  of  the  earth,  is  to  be 
considered  as  a  part  of  such  lot.*  Accordingly  where  a  survey  has 
been  made  and  the  lines  actually  run  on  the  ground,  these  facts  and 
the  location  of  the  lines  may  be  shown  by  any  proper  legal  evidence  * 
but  the  deed  must  have  been  made  with  reference  to  the  survey,  and 
therefore  a  survey  made  after  the  loss  of  the  deed,  solely  on  the  infor- 
mation contained  in  the  deed,  is  not  admissible.*  Even  where  a 
survey  has  not  been  made,  if  the  boundaries  can  be  identified  by 
any  reasonable  evidence  legal  effect  may  be  given  to  the-  grant  or 
conveyance  of  the  premises  in  question.^  A  survey  is  not  usually 
admissible  in  evidence  as  showing  the  location  ol  boundaries  if  it 
does  not  appear  that  it  was  made  by  proper  authority  or  that  such 
authority  existed  and  was  afterwards  lost.*  Surveys  made  under 
the  owner's  direction  and.  for  his  own  convenience  cannot  as  a 
rule  be  admitted  in  evidence  in  behalf  of  himself  or  those  claiming 
through  him  although  such  surveys  were  made  many  years  previous- 
ly.' If  private  surveys  conflict  with  those  made  by  the  govern- 
ment when  the  patents  and  grants  were  originally  issued,  preference 
must  in  all  cases  l)e  accorded  to  those  made  by  the  government.'*  The 
field  notes  and  plats  of  the  original  surveyor  are  primary  evidence  as 
to  the  true  location  of  boundaries.'  Field  notes  of  a  deceased  sur- 
veyor, if  authenticated  in  some  way  other  than  by  the  mere  subse- 
quent declarations  of  the  surveyor  himself,  may  be  considered  admis- 
sible under  the  rule  which  allows  the  admission  of  declarations  made 
contemporaneously  with  the  work  done  on  the  ground,  but  later  verbal 
statements  of  the  surveyor  as  to  what  he  found  on  the  ground  while 
engaged  in  making  the  survey  are  inadmissible.** 

55.  Government  Surveys. — It  is  a  duty  of  a  surveyor  of  public  land 
to  go  on  the  tracts  being  surveyed  and  see  that  such  objects  are  desig- 
nated as  will  clearly  identify  the  boundaries  of  the  tract,  and  to  make 

2.  Hipley  v.  Berry,  5  Qreeiil.  (Me.)  7.  Jones  r.  Muggins,  12  N.  C.  223, 
34,  17  Am.  Dec.  201.  17  Am.  Dee.  567. 

3.  Johnson  v.  Archibald,  78  Tex.  8.  Billingsley  v.  Bates,  30  Ala.  376, 
96,  14  S.  W.  266,  22  A.  S.  R.  27.  68  Am.  Dec.  126. 

4.  Cartwright  v.  Cartwright,  70  W.  9.  Tavlor  v.  Fomby,  116  Ala.  621, 
Va.  507,  74  S.  E.  655,  Ann.  Cas.  1914A  22  So.  910,  67  A.  S.  R.  149;  Alexan- 
578.  der  v.  Lively,  5  T.  B.  Mon.  (Ky.)  159, 

5.  Stafford  c.  King,  30  Tex.  257,  94  17  Am.  Dec.  50. 


6.  Wilson  V.  Stoner,  9  Serg.  &  R.  472,  71  Atl.  1077,  15  Ann.  Cas.  871. 


Am.  Dec.  304. 


10.  Collins  V.  Clough,  222  Pa.  St. 


(Pa.)  39j  11  Am.  Dee.  664. 


And  see  Eviden-ck. 
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a  correct  descfiptioa  of  .  all  such  objeoto  and  monura^nU,  aiid  note  in 
tlie  tield  Botes  of  the  survey,  the  oourses  and  distances.  Ju  tiie  absence 
of  evidence  to  ihe  conta^y,  it  will  be  presumed  that  the  land  was 
surveyed  in  this  manner  and  that  the  boundaries  were  plainly  iiiarked 
and  defined. Mathematical  precision  on  the  part  of  a  government 
sun-eyor  of  public  lands  in  locating  the  corners  and  external  lines 
of  sections,  as  directed  under  acts  of  Congress,  is  not  essential  to  tlie 
validity  of  the  survey.**  In  case  of  a  defect  or  omigsion  in  the  de- 
scription of  a  tract  contained  in  a  patent  of  lands  under  a  government 
sur\  ey,  resort  may  be  had  to  the  oiiginal  plat  and  certificate  of  survey 
for  the  purpose  of  supplying  the  omission  or  correcting  the  mistake, 
since  the  survey  is  a  matter  of  record  of  equal  dignity  with  the  patent 
itself  when  referred  to  by  the  patent,  and  is  the  source  from  which 
the  description  of  the  boundaiies  contained  in  the  patent  was  orig- 
inally taken.^'  The  maps,  plats,  and  field  notes  of  the- governmental 
surveys  become  a  part  of  the  evidence  of  title,  and  may  be  referred  to 
as  such  by  subsequent  grantees,'*  and  it  has  even  been  held  that  the 
correctness  of  boundaries  of  public  lands,  as  shown  by  the  government 
plat  and  survey  when  these  agree,  cannot  be  questioned.*^  In  grant- 
ing patents  for  lands  in  fractional  sections  it  is  usual  for  the  govern- 
ment to  add,  immediately  after  the  statement  of  the  number  of  acres 
whicli  the  tract  contains,  these  words:  "According  to  the  official  plat 
of  the  survey  of  said  lands  returned  to  the  general  land  office  by  the 
surveyor  general."  It  is  usually  held  that  these  words  will  constitute 
8  part  of  the  description  of  the  premises  conveyed,  and  limit  the 
purciiaser  to  the  tract  as  marked  upon  the  plat  of  the  surveyor  gen- 


56.  Re-Surveys. — Tn  surveying  a  tract  of  land  according  to  a  for- 
mer plat  or  survey,  the  surveyor's  only  duty  is  to  relocate,  upon  the 
best  evidence  obtainable,  the  courses  and  lines  at  the  same  place 
where  originally  located  by  the  first  surveyor  on  the  ground.*'  In 
making  the  resurvey  he  has  the  right  to  use  the  field  notes  of  the 
original  survey.**  The  object  of  a  resurvey  is  not  to  dispute  the  cor- 
rectness of  or  to  control  the  original  survey,  but  to  furnish  proof  of 

11.  StaflEord  tj.  King,  30  Tex.  257,  Co.,  10  Minn.  82,  88  Am.  Dec.  59. 
94  Am.  Dec.  304.  16.  Grand  Rapids  Ice  &  Coal  Co.  v. 

12.  Billingslev  «.  Bates,  30  Alft.  376,  South  Grand  Rapids  Ice  &  Coal  Co., 
68  Am.  Dec.  126.  102  Mich.  227,  60  N.  W.  681,  47  A. 

18.  Steele's  Heirs  v.  Taylor,  3  A.  K.  S.  R.  516,  25  L.R.A.  815. 
Marsh.  (Kv.)  22.j,  13  Am.  Dec.  151;     17.  Pereles  v.  Gross,  126  Wis.  122, 

Newman  v.  Foster's  Heirs,  3  How.  105  N.  W.  217, 110  A.  S.  R.  901. 
(Mas*.)  383,  34  Am.  Dec.  98;  Kellogg      18.  Kellogg  v.  Finn,  22  S.  D.  578, 

tj.  Finn,  22  S.  D.  678, 119  N.  W.  545,  119  N.  W.  545,  133  A.  S.  R.  945,  18 

13.'J  A.  S.  R.  945.  Ann.  Caa.  303;  Washington  Rock  Co. 

14.  Middletoa  v.  Pritchaid,  3  Scam.  v.  Young,  29  Utah  108,  80  Pae.  382, 


eral." 


(lU.)  510,  38  Am.  Dec  112. 
16.  Schurmeier  v.  St.  Paul  &  P.  R. 


110  A.  S.  B.  666. 
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where  the  lost  lines  or  monumente  were.  The  original  survey  in  all 
cases  must  whenever  possible  be  retraced,  since  it  cannot  be  disre- 
garded or  needlessly  altered  after  property  rights  have  been  acquired 
in  reliance  upon  it.**  On  a  resurvey  to  establish  lost  boundaries,  if 
the  original  corners  can  be  found,  the  places  where  they  were  orig- 
inally established  are  conclusive  without  regard  to  whether  they  were 
in  fact  correctly  located.'*  It  has  been  said  that  great  caution  must 
be  used  in  reference  to  resurveys  since  surveys  made  by  different  sur- 
veyors seldom  wholly  agree.' 

57,  Testimony  of  Surveyors. — In  a  case  of  disputed  boundary,  the 
surveyor  who  originally  established  it  may  be  called  as  a  witness  and 
identify  the  stakes  formerly  set  by  himself  to  mark  the  lines.'  It 
has  been  held  that  where  processioners  engaged  in  relocating  an  old 
line  call  upon  old  residents  in  the  neighborhood  to  locate  a  corner 
where  a  gate-post  once  stood,  and  from  the  location  pointed  out  by 
them  the  line  is  run,  in  such  case  after  the  death  of  these  witnesses, 
the  surveyors  and  prooes^oners  may,  in  order  to  show  the  location 
of  the  comer  and  lines,  testify  to  the  facts  brought  out  at  the  pro- 
cessioning proceedings.*  For  the  puri)ose  of  refreshing  his  memory, 
a  surveyor  may  use  the  record  of  the  snn-ey  made  by  him,  at  the 
time  of  running  the  lines,  although  such  survey  was  not  made  in 
accordance  with  statutory  requirement s.*  Where  a  sur\'eyor  testi- 
fies as  to  his  knowledge  of  marks  made  by  a  former  surveyor,  he 
does  not  testify  as  an  expert,  but  merely  as  a  witness  to  facts  with- 
in his  knowledge,  and  his  testimony  is  to  be  received  by  the  jury 
only  so  far  as  they  believe  that  he  is  able,  from  his  personal  knowl- 
edge, to  identify  such  marks.*  Where  a  surveyor  himself  testifies 
as  a  wilaiess  to  the  fact  of  his  survey,  the  probative  value  of  his  testi- 
mony is  for  the  jury  and  is  not  fixed  by  a  statute  which  declares 
that  the  report  of  an  official  survey  certified  in  a  particular  manner 
shall  be  presumptive  evidence  of  the  facts  stated  therein.* 

58.  Plats  and  Haps. — Where  land  is  conveyed  according  to  a  plan, 
ihe  courses,  distances,  and  boundary  lines  delineated  on  it  are  to  be 
regarded  in  legal  construction  as  the  description  by  which  the  limits 
of  the  grant  may  be  ascertained;'  and  whenever  a  deed  describes 

19.  Washington  Rock  Co.  v.  Young,  55  N.  W.  177,  39  A.  S.  R.  819. 
29  Utah  108,  80  Pae.  382, 110  A.  S.  R.      3.  Phillips  v.  Stewart,  133  Ky.  134, 


20.  Mills  V.  Penny,  74  la.  172,  37  4.  Krider  v.  Miiner,  99  Mo.  145,  12 

N.  W.  135,  7  A.  S.  R.  474;  Washing-  S.  W.  461, 17  A.  S.  R.  549. 

ton  Rock  Co.  v.  Young,  29  Utah  108,  6.  Barron  «.  Cobleigb,  11  N.  H.  557, 

80  Pac  382,  110  A.  S.  R.  666;  Racine  35  Am.  Dec.  505. 

V.  Emerson,  85  Wis,  80,  55  N.  W.  177,  6.  Anit'son  v.  Spawn,  2  S,  D.  269, 


1.  Racine  v.  Emei-son,  8j  Wis.  80,      7.  Palmer  v.  Dougherty,  33  Me.  502, 


666  and  note. 


97  S.  W.  6,  134  A.  S.  R.  441. 


39  A.  S.  R.  819. 


49  N.  W.  1066,  39  A,  S.  R.  783. 


55  N.  W.  177,  39  A.  8.  R.  819. 
8.  Radne  «.  Emerson,  85  Wis.  80, 


54  Am.  Dec.  636. 
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property  by  reference  to  a  plat  or  map,  the  grantor  is  conflidered  as 
having  adopted  tlie  plat  or  map  as  a  part  of  the  deed,  and  the  grantee 
takes  title  in  accordance  with  the  boundaries  so  identified  *  Where 
an  allotment  is  made  by  reference  to  a  plan,  and  this  indicates  with 
certainty  the  location  of  every  lot,  although  none  of  ^e  boundary 
lines  may  have  been  actually  run  or  located,  if  the  lota  can  be  surveyed 
and  made  certain,  that  will  be  sufficient;*  but  where  the  lines  have 
in  fact  been  located  and  designated  by  monument,  and  there  is  a 
discrepancy  between  the  calls  for  these  monuments  and  courses  and 
distances  shown  by  a  plan  referred  to  in  the  conveyance,  the  normal 
rule  as  to  the  controlling  effect  of  calls  for  monuments  will  be  fol- 
lowed." If  no  survey  has  been  made  or  lines  drawn  with  reference 
to  monuments,  the  length  of  line  given  on  a  plan,  measured  accu- 
rately according  to  the  scale  upon  which  the  plan  is  drawn,  may  be 
resorted  to  in  detmnining  the  true  location  of  the  boundaries  of  the 
lots.'*  In  case  of  conflict  the  declaration  of  distance  shown  by  a  plan 
or  plat  is  to  be  used  in  preference  to  distances  ascertained  by  measur- 
ing lines  on  the  plan  according  to  scale. Where  adjoining  pro- 
prietors lay  out  their  lands  into  city  lots,  acknowledging  and  recording 
their  plats  with  nothing  upon  them  to  indicate  the  original  boundaries, 
there  is  a  presumption  that  they  thereby  extinguish  such  boundaries, 
and  intend  that  the  lots  shall  be  bought  and  sold  thereafter  solely 
with  reference  to  their  plats.^' 

59.  Plans  Showing  Streets  or  Streams  Adjoining  Lots. — Where 
lands  or  lots  are  sold  with  reference  to  a  plan  or  map,  a  purchaser  is 
usually  considered  as  taking  title  to  the  center  of  a  street,  shown  on 
the  m^>  as  adjoining  the  premises  conveyed,  even  when  the  land  is 
described  by  metes  and  bounds  extending  to  the  side  of  the  street  and 
there  is  no  mention  of  the  street  in  the  deed  of  conveyance."  The 
same  principle  applies  where  the  houses  and  lots  are  sold  with  ref- 
erence to  9  plan  and  tiiey  are  conveyed  by  thdr  numbers  instead 

8.  Hagan  v.  Campbell,  8  Port. 
(Ala.)  9,  33  Am.  Dec.  267;  KenyoD 
V.  Knipe,  2  Wash.  394,  27  Pae.  227, 
13  L.R.A.  142  and  note. 

4  hJR.A.  425  note;  13  L,R.A.  142 
note. 

0.  Wells  «.  Jackson  Iron  Mfg.  Co., 
47  N.  H.  235,  90  Am.  Dee.  675. 

Ree  also  Bane  City  «.  Bell,  114  Va. 
157,  76  S.  £.  336,  Ann.  Cas.  1914A 
1031,  where  the  plat  referred  to  in  the 
deed  was  held  to  fix  the  botmdary, 
though  the  street  had  never  be^ 
opened  and  was  partly  endosed  by  a 
fence. 

10.  Ripley  «.  Berry,  6  Oreenl.  (Me.) 
24,  17  Am.  Dec.  201:  Heaton  v. 
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Hodgea,  14  Me.  66,  30  Am.  Dee.  731. 

11.  Heatfm  v.  Hodges,  14  Me.  66, 
30  Am.  Dee.  731. 

12.  Pereles  v.  Gross,  126  Wis.  122, 
105  N.  W.  217, 110  A.  S.  K,  901. 

18.  Weisbrod  v.  Chicago  &  N.  W.  E. 
Co.,  18  Wis.  35,  86  Am.  Dec.  743. 

14.  Jacob  v.  Woolfolk,  90  Ey.  426, 
14  S.  W.  415.  9  LJIA.  551;  Wegge  v. 
Madler,  129  Wis.  412, 109  N.  W.  223, 
116  A.  S.  R.  953.  For  the  presump- 
tions that  title  extends  to  the  middle 
of  a  street  called  for  as  a  boundary 
see  aupra,  par.  17;  for  similar  pre- 
sumption as  to  rivers  see  ntpro,  par. 
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of  by  metes  and  bounds.^^  The  doctrine  of  estoppel  seems  to  be  the 
foundation  of  the  rights  which  a  purchaser  acquires  in  streets  desig- 
nated on  a  plan  by  reference  to  which  his  conveyance  has  been 
made.**  In  order  that  a  conveyance  may  have  been  made  in  ref- 
erence to  a  plan,  it  must  appear  that  such  reference  was  in  fact  in- 
tended ;  and  the  mere  fact  that  a  map  bears  a  date  earlier  than  that 
of  a  certain  deed  does  not  warrant  an  inference  that  the  conveyance 
was  made  in  reference  to  the  map  so  as  to  adopt  the  boundaries 
and  roads  marked  on  it.''  The- same  general  principles  which  apply 
to  a  conveyance  of  lots  by  reference  to  plats  and  plans  showing  streets, 
have  been  applied  to  the  construction  of  deeds  conveying  lots  by 
reference  to  a  map  representing  them  as  fronting  upon  a  stream  of 
water.  In  such  cases  the  presumption  may  arise  that  tlie  purchaser 
i>ecomes  the  owner  of  the  fee  to  the  center  of  the  stream. 

60.  Boundaries  Shown  by  Lot  and  Section  Numbers. — The  estab- 
lished practice  in  the  United  States  in  granting  or  selling  surveyed 
lands  in  townships  is  to  have  them  surveyed  and  laid  out  in  ranges 
and  lots,  causing  both  to  be  numbered  in  regular  sequence.  These 
lots  are  then  sold  by  number  and  tlie  range,  without  a  more  par- 
ticular description,  and  the  purchaser  is  entitled  to  his  lot  according 
to  its  actual  location  as  made  by  the  s\irvey,  if  it  can  be  ascertained, 
and  if  not,  then  by  actual  measurement  according  to  the  plan." 
Lots  of  land  in  each  range  of  a  new  towu.sliip,  numbered  in  regular 
arithmetical  series,  are  presumed  to  have  been  located  contiguous  to 
each  other;  and  a  numbered  lot  in  such  a  series  is  presumed  to  include 
all  the  land  lying  between  the  numbered  lots  adjacent.*®  Where 
fractional  parts  of  lots  or  sections  are  sold  by  mere- designation  of  such 
fractions,  a  rule  of  construction  has  been  applied  wl^ich  interferes  with 
the  operation  of  the  presumption  in  favor  of  an  intention  to  convey 
to  the  center  of  a  street  or  stream  called  for  as  a  boundary.  When- 
ever land  is  described  as  the  fraction  of  any  subdivision-f-aa,  for  in- 
stance, the  southeast  fractional  quarter  of  a  section — the  rule  of  con- 
struction which  is  applied  will  prohibit  any  extension  of  the  grant 
beyond  the  lines  of  such  southeast  quarter  irrespective  of  any  ex- 
tension which  otherwise  would  have  been  permitted.*  And  where 
land  is  conveyed  in  sections  or  subdivisions  of  sections,  In  areas  which 

15.  Henneftsey  «.  Old  Colony  &  N.  17.  Haberraan  v.  Baker,  128  N.  T. 

E.  Co.,  101  Mass.  540,  100  Am.  Dec.  253,  28  N.  K.  370,  13  UR.A.  611. 

127;  Snoddy  v.  BoUn,  122  Mo.  479,  18.  Chicago  v.  Van  Ingen,  152  HI. 

24  S.  W.  142,  25  8.  W.  032,  24  L.B.A.  624,  38  N.  E.  894,  43  A.  S.  R.  285, 

507.  19.  Watrous  v.  Morrison,  33  Via. 

IS.  Dnbnqne  «.  Maloney,  9  la.  461,  261,  14  So.  805,  39  A.  S.  R.  139; 

74  Am.  Dec.  358;  DurKn  v.  Cobleigh,  Warren  v.  Pierce,  6  Greenl.  (Me.)  9, 

156  Mass.  108,  30  N.  E.  474,  32  A.  19  Am.  Dec.  189. 

S.  ^.  436,  17  LJt.A.  270;  Livin§[8ton  20.  Warren  v.   Pierce,  6  GreenL 

V.  New  York,  8  Wend.  (N.  Y.)  85,  22  (Me.)  9,  19  Am.  Dec.  189. 

Am.  Dee.  622.  1.  Orand  Rapids  loe  ft  Goal  Co.  «. 
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have  been  surveyed  by  the  Uuited  States  government,  a  presumption 
arises  that  reference  is  made  to  the  public  surveys  of  the  United 
iStates.  Where,  however,  land  was  conveyed  in  fractions  of  sections, 
as  the  south  half  of  a  certain  section,  extrinsic  evidence  has  been  held 
to  be  admissible  to  show  that  one  half  in  actual  area  of  the  section 
was  intended.'  Lots  may  be  conveyed  by  number  according  to  an 
unofficial  plan  to  which  reference  is  made  in  the  deed,  and  in  such 
cases  the  lines  and  comers  fixed  by  such  plan  will  determine  the  extent 
and  bounds  of  the  respective  lots.*  Where  a  lot  is  conveyed  by  ref- 
erence to  a  recorded  plat  and  then  described  by  metes  and  bounds, 
the  words  designating  the  fractional  part,  as  for  example,  "the  north- 
west corner  of"  etc.,  the  lot  boundaries  have  been  construed  to  mean 
the  intersection  of  the  south  and  east  lines  respectively  of  the  two 
streets  called  for  at  the  corner  of  the  lot,  and  not  the  point  at  the 
intersection  of  the  center  lines  of  such  streets.^ 

Parol  am.d  Hearsay  Evidence 

61,  Evidence  of  Boundaries. — Boundaries  may  be  fixed  by  parol 
evidence,'  or,  as  it  has  been  said,  by  every  kind  of  evidence  which  is 
admissible  to  establish  any  other  fact  •  In  cases  of  disputed  boundary 
all  evidence,  whether  documentary  or  parol,  which  bears  upon  the 
points  in  issue  and  which  is  not  inadniis.sible  upon  general  'principles, 
may  be  received  in  evidence,  including  records  of  original  proprietors, 
their  plans  and  maps  and  the  location  of  lands  by  ancient  settlers.' 
A  plan  or  survey  is  not  a  paper  requiring  any  formal  date,  and  in 
many  instances  it  is  not  dated.  The  date  of  a  plan  which  is  offered 
in  evidence,  when  taken  in  connection  with  other  facts,  may  add 
weight  to  its  character  as  evidence,  but  as  a  general  thing  the  date  is  a 
non-e^ntial.*  As  to  ceruiin  facts  relating  to  boundaries  tlie  courts 
will  take  judicial  notice ;  *  as  for  instance,  the  navigability  of  large 
and  important  rivers,'*  and  that  the  bank  of  a  river  is  a  more 

South  Grand  Rapids  lee  &  Coal  Co.,  6  L.RA.(N.S.)  958  note. 

102  Mich.  227,  CO  N.  \V.  081,  47  A.  6.  Gibson  v.  Poor,  21  N.  H.  440,  53 

S.  R.  516,  2j  L.R.A.  81').  Am.  Dec.  216. 

2.  L>-man  v.  Gedney,  114  111.  388,  7.  Gibson  v.  Poor,  21  N.  H.  440, 
29  N.  E.  282,  55  Am.. Rep.  871;  Pren-  53  Am.  Dee.  216;  Washington  Rock 
tiss  V.  Brewer,  17  Wis.  635,  86  Am.  Co.  v.  Young,  29  Utah  108,  80  Pae. 
Dee.  730.  382,  110  A.  S.  R.  666. 

3.  Ripley  v.  Berry,  5  Grecnl.  (Me.)  8.  Gibson  v.  Poor,  21  N.  H.  440, 
24,  17  Am.  Dec.  201;  Kneeland  ti.  Van  53  Am.  Dec.  216. 

Valkenburgh,  46  Wis.  434, 1  N.  W.  63,  9.  Kobs  v.  FauBt,  54  Ind.  471,  25 

32  Am.  Rep.  719.  Am.  Rep.  655. 

4.  Wegge  V.  Madler,  129  Wis.  412,  10.  Ross  v.  Faust,  54  Ind.  471,  2^ 
109  N.  W.  223,  116  A.  S.  K.  953.  Am.  Rep.  C55;  Wood  v.  Fowler,  2& 

5.  Hooten  v.  Comerford,  162  Mass.  Kan.  682,  40  Am.  Rep.  330. 
691,  23  A.  S.  B.  861. 
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convenient  place  for  monuments  tlian  the  center  of  the  stream.** 

62.  Declarations  of  Deceased  Persons  as  to  Boundaries. — The 
courts  have  in  one  or  two  respects  opened  the  door  to  hearsay  evidence 
in  ascertaining  the  proper  location  of  boundary  lines.*'  Declarations 
of  deceased  persons  who  were  disinterested  at  the  time  such  declarer 
tious  were  made,  in  respect  to  boundary  lines  and  corners  of  laud,  are 
usually  considered  competent  evidence  to  prove  their  location  if  such 
persons  had  peculiar  means  of  information  or  spedal  opportunity 
to  be  informed  in  respect  to  the  proper  location  of  such  boundaries. 
The  reason  of  this  exception  to  the  general  rule  prohibiting  hearsay 
evidence  seems  to  have  been  founded  in  the  necessity  of  resorting 
to  declarations  of  deceased  persons  on  account  of  the  uncertainty,  con- 
fusion and  indistinctness  generally  of  boundary  lines  and  corners  of 
tracts  of  land  that  belong  to  individuals.*'  Such  declarations  are 
generally  admissible  if  made,^*  and  when  the  persons  making  them 
had  no  object  for  misrepresenting  the  truth.*'  Ownership  of  adjacent 
\axid  as  to  the  boimdaries  of  which  there  is  no  controversy  does  not 
constitute  a  disqualifying  interest,  and  it  is  not  necessary  that  the 
deciaratiouf  should  be  against  interest  or  in  disparagement  of  title, 
since  they  are  received  when  nothing  appears  to  show  an  interest  or  a 
purpose  to  deceive  or  misrepresent.**  Under  the  common  law  of 
England  such  evidence  was  allowed  to  be  given  only  in  cases  involv- 
ing mutters  of  public  interest  and  was  not  allowed  for  the  purpose 
of  establishing  boundaries  of  private  estates.*'  The  declarations  of 
a  deceased  former  owner  are  admissible  in  evidence,*^  but  in  order 
that  they  may  be  received  they  must  establish  some  fact,  as  a  cor- 
ner stone  or  particular  marked  liue,  and  they  are  not  admissible 
when  they  are  mere  statements  that,  certain  land  lay  within  the 

11.  Smith  V.  Furbish,  68  N.  H.  123,  Speer,  3  AleCord  L.  (S.  C.)  227,  15 
44  Atl.  398,  47  L.RJ^.  226.  Am.   Dec.   627;   Beaufort  I^nd  & 

12.  Taylor  v.  Fomby,  116  Ala.  621,  Invest.  Co.  v.  New  River  Lumber  Co., 
22  So.  910,  67  A.  S.  R.  149  and  note;  86  S.  C.  358,  68  S.  E.  637,  30  L.RJI. 
RUey  V.  Oriffln,  16  Ga.  141,  60  Am.  (N.S.)  243. 

Dee.  726.  94  A.  S.  R.  678  note;  134  A.  S.  B. 

IS.  Jackson  «.  McCall,  10  Johns.  619  note. 

(N.  Y.)  377,  6  Am.  Dee.  343;  Betbea  16.  134  A.  S.  R.  620  note. 

V.  Byrd,  96  N.  C.  309,  59  Am.  Rep.  16.  Curtis  v.  Auvnson,  40  K.  J.  L. 

240;  Whitehnrst  v.  Pettipher,  87  N.  C.  68,  7  Atl.  886,  60  Am.  Rep.  584  and 

179,  42  Am.  Rep.  520-  note. 

30  Am.  Dee.  595  note;  84  Am.  Dec.  15  Am.  Dee.  628  note;  19  Ann. 

664  note;  94  A.  S.  R.  678  note.   See  Cas.  551  note. 

also  Aduissions  and  Declasations,  17.  94  A.  S.  R.  678  note;  15  Ann. 

vol.  1,  p.  504.  Cas.  875  note. 

14. Cadwalader U.Price, 111 Md. 310,  18.  Pike  v.  Hayes,  14  N.  H.  19,  40 

73  Atl.  273, 134  A.  S.  R.  603, 19  Ann.  Am.  Dec.  171;  Jackson  v.  McCall,  10 

Cas.  547;  Adams  v.  Blodgett,  47  N.  Johns.  (N.  T.)  377,  6  Am.  Dec.  343. 

H.  219,  90  Am.  Dec.  569:  Coate  v.  30  Am.  Deo.  595  note. 
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boundary  of  such  former  owner  or  that  it  was  the  same  us  had  been 
conveyed  in  a  certain  deed."  But  the  declarations  of  a  deceased 
owner  with  respect  to  a  boundary,  in  order  to  be  competent  evidence 
must  be  as  to. distinct  facts  and  not  merely  ^ose  which  might  tend  to 
establish  such  general  reputation.*"*  The  present  exception  to  the  rule 
against  hearsay  evidence  is  not  to  be  confu^d  with  the  doctrine  which 
has  become  recognized  in  the  United  States,  though  not  in  England, 
that  under  certain  circumstance  hearsay  evidence  is  admissible  as  to 
the  general  reputation  with  respect  to  the  location  of  boundary  lines. 
In  some  jurisdictions  declarations  of  deceased  surveyors,  and  declara- 
tions of  deceased  owners,  are  alike  subject  to  the  limitation  that  in  or- 
der to  be  admissible,  they  must  be  shown  to  be  part  of  the  re«  gestae. 
When  the  declarations  of  such  surveyor  or  owner  are  so  far  separated 
from  the  occurrence  to  which  they  relate  as  not  to  form  a  part  of  a 
continuous  whole,  they  are  properly  excluded.**  In  other  jurisdictions 
a  further  limitation  is  imposed  to  the  effect  that  the  declarant  must 
have  been  on  the  land  at  the  time  the  declaration  was  made,  and 
engaged  at  the  time  in  pointing  out  the  boundaries  of  the  land.* 

63.  Means  of  Knowledge  of  Persons  Making  Declarations. — 
Before  the  door  is  oi)ened  to  hearsay  evidence  and  the  admission  of 
declarations  of  deceased  persons,  in  dispute  as  to  the  location  of 
boundaries,  it  must  always  appear  that  the  declarant  had  peculiar 
means  of  knowing  the  facts  a.s  to  which  he  spoke,  as  well  as  having 
no  interest  which  would  lead  him  to  misrepresent  them.*  The  owner 
of  hm<l»i  adjoining  thof«  in  dispute  comes  within  the  rule  as  having 
peculiar  means  of  knowing  the  lines  and  corners  of  the  adjacent  grant 
t»i  the  extent  that  these  may  be  coincident  with  his  own  lines.  In 
jsuch  a  case  it  has  been  held  that  the  mere  fact  that  the  person  making 
tiie  declarations  was  the  owner  of  an  adjoining  tract  of  land  did  not 
necessarily  make  him  prejudiced.*  The  declarations  of  a  tenant  in 
possesion  as  well  as  those  of  former  owners  come  within  the  rule  and 
are  admissible.*  Surveyors  may  also  have  the  requisite  means  of 
knowledge,  and  their  declarations  as  to  boundaries  which  they  have 

19.  Cadwalader  v.  Price,  111  Md.  68,  70  Atl.  886,  60  Am.  Bep.  584  and 
310,  73  Atl.  273,  134  A.  S.  R.  603, 10  note;  Collins  v.  aough,  222  Pa.  St. 
Ann.  Cas.  547.  472,  71  Atl.  1077,  15  Ann.  Cas.  871 

94  A.  S.  R.  681  note;  19  Ann.  Caa.  and  note. 
553  note.    And  see  Aduthsionb  and      19  Am.  Dec.  551  note;  36  Am.  Bep. 
Declarations,  vol.  1,  p.  491.  749  note;  94  A.  S.  B.  679  note;  134  A. 

20.  Collins  tJ.  Clough,  222  Pa.  St.  S.  R.  621  note. 

472,  71  Atl.  1077,  15  Ann.  Cas.  871  2.  Collins  r.  Clough,  222  Pa.  St. 
and  note.  472,  71  Atl.  1077,  15  Ann.  Cas.  871 

21.  Collins  V.  Clough,  222  Pa.  St.  and  note. 

472,  71  Atl.  1077,  15  Ann.  Cas.  871  3.  Adams  v.  Blodgett,  47  N.  H.  219. 
and  not«;  Wood  r.  Willard.  Vt.  90  Am.  Dec.  .569;  Bethea  v.  Byrd,  95 
377,  86  Am.  Dec.  716  and  note.  N.  C.  309,  59  Am.  Bep.  240. 

1.  Curtis  0.  Aaronson,  49  N.  J.  L.     4.  Natter  v.  Tucker,  67  N.  H.  185, 
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surveyed  are  uf^ually  admissible  either  for  or  against  third  partiea.' 

The  rule  allowing  the  admission  of  declarai-ions  of  deceased  persons 
in  a  controversy  concerning  the  location  of  boundary  lines  includes 
not  only  declarations  made  by  the  surveyor,  but  also  those  of  chain  car- 
riers who  may  have  assisted  him  in  making  the  survey,  or  of  other 
persons  actually  present  during  the  time  such  survey  was  made.* 
The  declarations  of  persons  other  than  surveyors  and  their  assistants, 
and  of  those  who  were  not  owners  or  occupants  of  the  land  in  ques- 
tion or  of  adjacent  tracts,  are  not  as  a  general  rule  deemed  to  be  ad- 
missible for  the  purpose  of  proving  the  location  of  private  boundary 
lines.'  Apart  from  the  rules  allowing  admission  of  declarations  of 
deceased  persons,  declarations  of  parties  in  the  possession  of  lands  as 
owners,  made  against  tiieir  interest,  are  always  admitted  in  evidence 
as  admissions  binding  the  persons  making  them  and  all  who  claim 
under  them.^ 

64.  Reputation  as  Evidence  of  Location,  of  Boundaries. — Under 
the  English  common  law,  traditionary  evidence  was  admisrtible  in 
relation  to  the  boundaries  of  parishes,  manoi-s,  and  other  public 
boundary  lines,  but  was  inadmissible  for  the  purpose  of  proving  llie 
boundary  of  a  private  estate  when  the  line  was  not  identical  with 
one  of  a  public  nature.*  Departing  from  the  limitations  of  the  com- 
mon law,  the  rule  is  now  generally  established  in  the  United  States 
that  evidejice  of  common  repute  is  admissible  as  to  the  location  of  a 
private  as  well  as  a  public  boundary  line;  and  in  some  jurisdictions 
it  is  expressly  provided  by  statute  that  tradition  and  general  reputa- 
tion in  the  neighborhood  may  be  admitted  as  evidence  as  to  the 
location  of  ancient  boundaries  and  landmarks.^^  If  a  public  bound- 
ary, such  as  a  county  line,  is  the  dividing  line  between  two  lots,  any 
evidence  tending  to  prove  the  proper  location  of  the  public  boundary 
is  relevant  as  to  where  the  private  division  line  should  be  located. 

30  Atl.  352,  68  A.  S.  R.  647;  Felder  59,  58  Am.  Deo.  773;  Gibson  v.  Poor, 
V.  Bonnett,  2  jMpMuI.  L.  (S.  C.)  44,  21  N.  H.  440,  53  Am-  Dec.  216;  Curtis 
37  Am.  Dec.  545.  r.  Aaronson,  49  N.  J.  L.  68,  70  Ati. 

6.  Johnson   v.  Archibald,  78  Tex.  886,  60  Am.  Rep.  584. 
96,  14  S.  W.  266,  22  A.  S.  R.  27.  15  Am.  Dec.  628  note;  134  A.  S.  R. 

94  A.  S.  R.  682  note.  618  note. 

6.  Overton's  Heirs  t'.  Davidson,  1  10.  Phillips  v.  Stewart,  133  Ky.  134, 
Qrat.  (Va.)  211,  42  Am.  Dec.  544.      97  S.  W.  6,  134  A.  S.  R.  441;  Thoen 

7.  Chapman  v.  Twitehell,  37  Me.  v.  Roolie,  57  Minn.  135,  58  N.  W.  686, 
59,  58  Am.  Dec.  773;  Curtis  v.  Aaron-  47  A.  S.  R.  600  and  note;  Nixon  v. 
son,  49  N.  J.  L.  68,  7  Atl.  886,  60  Am.  Porter,  34  Miss.  697,  69  Am.  Dec. 
Rep.  584.  408  and  note;  Taylor  r.  Shufford,  11 

«.  Holmes  v.  Turner's  Falls  Co.,  150  X.  C.  116.  15  Am.  Dec.  512;  Ralston 
Mass.  535,  23  N.  E.  305,  6  L.R.A.  283;  r.  Miller,  3  Rand.  (Va.)  44,  15  Am. 
Curtis  V.  Aaronson,  49  N.  J.  L,  68,  7  Dec.  704. 

Atl.  886,  60  Am.  Rep.  584.  11.  h-ey  v.  Cowart,  124  Ga.  159,  52 

34  Am.  Dec.  105  note.  S.  E.  436,  110  A.  S.  B.  160. 

9.  Chapman  v.  Twitehell,  37  Me. 
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Accordingly  it  has  been  held  that  facts  as  to  use  and  occupancy  of  other 
tract:)  by  neigliboring  owner?  of  land  and  as  to  their  erecting  a  fence 
and  treating  it  as  the  county  line  for  many  years,  may  be  admitted 
in  evidence  in  such  a  di.-^pute  between  owners  of  adjacent  land?;.** 
65.  Parol  Evidence  as  to  Boundaries. — One  of  the  well  established 
rules  of  law  is  that  parol  e\idence  is  always  admb^sible  to  apply  a 
writing  to  its  subject,  and  therefore  to  identify  monuments  called  for 
in  descriptions  of  tracts  of  land  contained  in  patents  and  deeds.'* 
While  latent  ambiguities  may  be  explained,  parol  evidence  is  inad- 
misi^ible  in  the  absence  of  surprise,  mistake  or  fraud,  to  vary  in  any 
way  a  description  of  land  which  ia  complete  and  clear,''*  and  where 
the  description  of  premises  conveyed  in  a  deed  is  definite,  certain  and 
unambiguous,  extrinsic  eWdenoe  cannot  be  introduced  to  show  tliat 
it  was  the  intention  of  the  grantor  to  convey  a  different  tract.'*  Thus, 
where  the  land  is  described  by  courses  and  distances,  parol  evidence 
is  inadmissible  to  preye  that  the  true  boundary  is  a  line  of  marked 
trees  not  mentioned  in  the  deed,'*  or  that  a  deed  stating  a  definite 
course  was  intended  to  express  another,"  or  to  alter  or  vary  the  legal 
import  of  monuments,  the  locution  of  which  has  been  ascertained.'^ 
If  tlie  calls  in  a  grant  when  applied  to  the  land  correspond  with  ea<'I» 
other,  parol  evidence  will  not  be  admitted  to  vary  them  by  showing 
tiiat  in  point  of  fact  they  are  not  the  calls  of  the  survey  as  actually 
made.  But  if  when  so  applied  they  disclose  a  latent  ambiguity,  that 
is,  if  they  conflict  with  each  other,  then  extrinsic  evidence  may  he 
resorted  to,  in  order  to  determine  the  conflict  and  to  show  the  laud 
actually  intended  to  be  embraced  by  the  calls  of  the  survey.^' 

12.  Ivev  V.  Cowart,  124  Ga.  1;)9,  52  14.  Fratt  v.  Woodward,  32  Cal.  219, 
S.  E.  436, 110  A.  S.  R.  IfiO.  91  Am.  Dec,  573;  Dale  v.  Smith,  1 

13.  SnmmerliD  v,  Hesterty,  20  Ga.  Del.  Ch.  1, 12  Am.  Dee.  64;  MeAffertv 
680,  65  Am.  Dec.  639  aiid  iiote;  Me-  v.  Conover'a  Lessee,  7  Ohio  St.  99,  70 
Xeii  V.  DisoD,  1  A.  K.  Mush.  (Ky-)  Am.  Dee.  57  and  note. 

365, 10  Am.  Dec.  740;  Emery  r.  Web-  15.  Benedict  v.  Gaylord,  11  Conn, 
ster,  42  Me.  204,  66  Am.  Dec.  274;  332,  29  Am.  Dec.  299;  Norwood  v. 
Newman  r.  Foster's  Heirs,  3  How.  Byrd,  1  Rich.  L.  (S.  C.)  135,  42  Am. 
(Miss.)  383,  34  Am.  Dec.  98;  MeAf-  Dee.  406;  MeCoUoDffh  v.  Wall,  4  Rich, 
ferty  v.  Couover's  Lessee,  7  Ohio  St.  L.  (8.  C.)  68,  53  Am.  Dec  715. 
99,  70  Am.  Dec.  57  and  note.  27  Am.  Rep.  242  note. 

13  L.R.A.(N.S.)  958  note.  16.  Den  v.  Alexander,  29  N.  G,-  237, 

Thus  where  the  true  boundaries  of  47  Am.  Dec.  326. 
lots  about  to  be  sold  were  unknown,     17.  Jackson  v.  Bowen,  1  Caines 
and  the  vendor  causeB  boundaries  to  (N.  T.)  358,  2  Am.  Dec.  193;  Harail- 
be  laid  off  and  marked  by  risible  ton  v.  Cawood,  3  Har.  &  McH.  (Md.) 
monuments  on  the  ground,  it  baR  been  437,  1  Am.  Dee.  378. 
held  that  parol  evidence  was  admis-     18.  MuUer  v.  Landa,  31  Tex.  265, 
sible  to  i>r<>ve  the  boundaries  as  thus  •'^S  Am.  Dec.  629. 
fixed  at  tile  time  of  the  purchase.     19.  Brand  v.  Dannoy,  8  Mart.  N.  S. 

r.  Kurtz,  132  Mo.  250,  33  S.  W.  (La.)  159, 19  Am.  Dec.  176;  Stoicr  v. 
81.1,  53  A.  S.  R.  488.  Freeman,  6  Mass.  435.  4  Am.  Dec. 

See  EviDKNCs.  155;  Johnson  v.  Ardiibald,  78  Tex. 
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V.  ACHEEMENT  AND  EflTOPPEL 


66.  Agreements  as  to  Boundaries. — Where  a  boundary  line  is  dis- 
puted, adjacent  landowners  by  agreement  may  etitablish  a  final  and 
decisive  boundary  between  their  land^,-*  but  a  landlord  is  not  bound 
by  an  unauthorized  agreement  concerning  the  boundaries  to  his  land 
a.-^,  for  example,  one  signed  by  his  tenant  at  will,  and  such  agree- 
ment is  not  fuimissible  in  evidence  to  ane<-t  tlie  landlord's  interest  in 
the  land.'  Unless  by  agreement  iu  writing  based  on  proper  consid- 
eration and  containing  words  of  conveyance,  coterminous  landowners 
cannot  conclusively  establish  as  a  boundary  between  their  lands  a 
line  which  they  know  not  to  be  tlie  (rue  one.*  if  tliere  are  conflicts 
ing  claims  between  two  penions  respecting  their  boundary  lines,  and 
one  executes  in  favor  of  the  other  a  deed  to  a  disputed  strip,  the  deed 
may  amount  to  a  complete  establishment  between  them  of  their  bound- 
ary Une.*  The  burden  of  proof  is  always  on  Uie  party  attempting  to 
show  the  existence  of  an  agreement  as  to  the  location  of  a  boundary 
line  and  that  the  boundary  fixed  by  it  had  been  accepted  and  ac- 
quiesced in.*  Where  the  parties  have  agreed  to  submit  to  arbitrators 
the  establishment  of  t!ie  boundary  line  between  them,  the  courts  gen- 
erally hold  that  the  award  is  conclusive  upon  the  parties,  and  that 
they  are  estopped  to  dispute  the  boundary  thus  ascertained.^  But 
the  principle  tliat  a  disputed  boundary  may  be  settled  by  parol  agree- 
ment between  adjacent  land  proprietors  and  by  pos.«e«sion  in  accord- 
ance therewith  does  not  apply  where  such  an  agreement  is  made  by 
adjacent  occupants  of  public  lands,  except  so  far  as  their  temporary 
occupancy  is  concerned,  since  otiierwise  they  are  mere  tetiants  by 
sufferance.* 

67.  Effect  of  Statute  of  Frauds  on  Parol  Agreements. — An  oral 

agreement  between  adjoining  owners  establishing  a  boundary  line 
theretofore  uncertain  between  their  lands  is  not  prohibited  by  the 
statute  of  frauds,  nor  is  it  within  the  meaning  of  statutes  regulating 
the  manner  of  conveying  real  estate; '  nor  is  such  an  agreement  ob- 
noxious to  the  rule  forbidding  the  introduction  of  parol  evidence  to 

96,  14  S.  W.  1002,  22  A.  S.  R.  27  4.  Joi)e.s  r.  Pashby,  67  Mich.  459, 

and  note,  35  N.  W.  152. 11  A.  S.  R.  589. 

20.  Cox  V.  Dangherty,  75  Ark.  393,  5.  Thayer  v.  Bacon,  3  Allen  (Afaas.) 

36  S.  W.  184,  112  A.  S.  R.  75;  Stone  163,  80  Am.  Dec.  59. 

V.  Clark,  1  Mete.  <MasB.)  378,  35  Am.  Ann.  Cast.  1!)13D  204  note.  And 

Dec.  370.  see  Arbitration  akd  Award,  vrf.  2, 

13  Am.  Dee.  224  note.  p.  359. 

1.  Cox  V.  Daugherty,  75  Ark.  395,  6.  Crowell  v.  Maugha,  2  Gil.  (111.) 
36  S.  W.  184,  U2  A.  S.  R.  75.  419,  43  Am.  Dec.  62. 

2.  Lewis  V.  Ogram,  149  Cal.  505,  87  See  also  Public  Lands. 

Pac.  60,  117  A.  S.  R.  151,  10  L.R.A.  7.  Osteen  r.  Wyou,  131  Ga.  209,  62 

(N.S.)  610.  S.  E.  37,  127  A.  S.  R.  212;  Krider  v. 

S.  Fleming  v.  Cohen,  186  Mass.  323,  Milner,  99  Mo.  145,  12  S.  W.  461,  17 


71  N.  £.  563, 104  A.  S.  R.  672. 


A.  S.  R.  5^;  Leeomte  v.  Toudooze, 
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contradict  a  written  instrument.^  Agreements  of  this  character  do 
not  operate  as  a  conveyance  so  as  to  pass  the  title  from  one>  to  the 
other,  but  proceed  upon  the  theory  that  the  true  line  of  separation 
is  in  dispute,  and  to  some  extent  unknown,  and  the  agreement  serves 
to  locate  the  line  to  whidi  &e  title  of  each  extends.'  The  boundary 
must  be  one  between -contiguons  lots,-'*  and  must  be  doubtful  and 
imcertain,^'  and  the  agreement  as  to  the  line  must  be  followed  by 
actual  occupation  by  adjacent  owners  or  occupants  ift  order  that  an 
agreement  so  made  as  to  the  boundary  may  be  binding  upon  them 
and  their  successors  in  title.**  When  all  these  requirements  are  ful- 
filled the  line  agreed  upon  is  conclusively  established  although  the  par- 
ties were  mistaken  as  to  the  true  locality  of  Uie  line.**  It  is  not  neces- 
sary that  consideration  should  pass,  since  in  such  cases  the  mutual 
concession  between  the  parties  is  a  sufficient  consideration  for  the 
agreement.'*  It  has  been  held  that  in  the  absence  of  a*real  dispute 
an  agreement  purporting  to  esUblish  the  boundary  between  the 
lands  of  adjacent  proprietors,  at  a  line  known  by  both  to  be  incorrect, 
and  the  result  of  which,  if  it  be  given  effect  must  be  to  transfer  to 
the  one  lands  which  both  know  do  not  belong  to  him,  is  without  con- 
sideration,'' and  within  the  statute  of  frauds,  and  consequently  void.'* 
68.  Adverss  Potsessioii  as  Affecting  Boundaries. — ^The  ^boundaries 
of  tracts  held  and  acquired  by  adverse  possession  under  color  of  title 
defwnd  in  part  upon  the  territorial  extent  of  the  adverse  use  and 
o<tcupation.  The  general  rule  is  that  where  entry  is  under  color  of 
title  the  possession  is  deemed  to  extend  to  the  bounds  as  fixed  in  the 
deed  or  instrument  furnishing  this  color  of  title,  although  actual  setr 
tlement  and  improvements  may  be  made.on  only  a  small  parcel  of  the 


82  Tex.  208,  17  S.  W.  1047,  27  A.  S.  37,  127  A.  S.  R.  212;  OordoD  v.  Sim- 

R.  870  and  note.   See  also  Abbitu-  mons,  136  Ky.  273,  124  S.  W.  306, 

TiON  AND  AwABD,  v<A.  2,  p.  359;  Stat-  Ann.  Cas.  1912 A  305;  Jones  v.  Pash- 

Trm  OF  Frauds.  by,  67  Mich.  459,  35  N.  W.  152,  11 

8.  Diggs  V.  Kartz,  132  Mo.  250,  33  A.  S.  R.  589. 

S.  W.  815,  63  A.  S.  R.  488.  18.  Ham  i;.  Smith,  79  Tex.  310, 15 

9.  Osteen  v.  Wynn,  131  Ga.  209,  62  S.  W.  240,  23  A.  S.  R.  340  and  note. 
S.  E.  37, 127  A.  S.  R.  212;  Kitchen  v.  14.  Randleman  v.  Taylor,  94  Ark. 
Chantland,  130  la.  618,  105  N.  W.  367,  5U,  127  S.  W.  723,  140  A.  S.  R. 
8  Ann.  Cas.  81  and  note.  141  and  note. 

10.  Ten7  v.  Chandler,  16  N.  Y.  354,  16.  Lewis  v.  Ogran,  149  Cal.  505, 
69  Am.  Dec  707  and  note.  87  Pae.  60, 117  A.  S.  R.  151, 10  L.R.A. 

11.  Randleman  «.  Taylor,  94  Ark.  (N.S.)  630  and  note;  Kichol  v.  Lytle, 
611, 127  S.  W.  723, 140  A.  S.  R.  Wl,  4  Yet^r.  (Teim.)  456,  26  Am.  Dec.  1240. 
and  note;  Turner  «.  Baker,  64  Mo.  16.  Smith  v.  Dudley,  1  Litt  (Ky.) 
'218,  27  Am.  Rep.  226;  Oalbraith  v.  66,  13  Am.  Dee.  222;  Galbraith  «. 
Lunsford,  87  Tenn.  89,  9  S.  W.  365, 1  Lnnsford,  87  Tenn.  89,  9  S.  W.  366, 1 
UlA.  522.  L.R.A.  522  and  note. 

IS.  Watrons  v.  Moirison,  33  Fla.  3  LJtA.(N.S.)  805  note;  8  Ann. 

261,  14  So.  805,  39  A.  S.  R.  139;  Os-  Cas.  85  note, 
teen  v.  Wynn,  131  Oa.  209,  62  S.  £. 
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tract  claimed.^'  Where  title  is  acquired  and  perfected  by  adverse  pos- 
session, the  boundaries  thereby  established  become  the  proper  bound- 
aries irrespective  of  the  operation  of  the  principles  which  would  other- 
wise fix  and  determine  their  location,**  and  a  survey  estjjhiishing  a  line 
between  adjacent  owners  will  not  defeat  a  title  pre\'iously  perfected  by 
adverse  possession  for  more  than  twenty  years,- nor  revive  the  right  of 
an  original  owner,  since  all  that  the  survey  does  is  to  establish  the  line 
and  not  the  title. As  a  general  rule  it  may  be  stated  that  the  posses- 
sion of  sudi  owners  is  not  adverse  when  the  parties  only  intended  to 
claim  up  to  such  point  as  may  be  the  location  of  the  true  line,  wherever 
this  may  be  when  legally  established  by  proper  methods,  and  do  not  in- 
tend to  elaim  up  to  any  particular  point  located  on  the  ground.*®  If 
a  survey  is  made  for  the  purpose  of  locating  a  boundary  between  two 
Jj-acts  of  land  which  are  about  to  be  purchased  by  different  parties,  and 
they  subsequently  do  purchase  the  lands  and  take  and  hold  possession 
according  to  such  survey,  it  has  been  held  that  the  possession  of  each 
must  be  deemed  adverse  to  the  other,  though  it  may  afterwards  be 
discovered  that  the  survey  is  incorrect.  In  such  cases  it  is  presumed 
that  each  intended  to  claim  title  up  to  the  line  of  the  boundary  as 
thus  sun-eyed.* 

69.  Acquiescence  in  Boundary  Lines. — ^The  length  of  time  during 
which  there  has  been  acquiescence  in  a  formerly  disputed  or  in- 
accurate boundary  may  become  a  material  fact  in  determining  the 
legal  location  of  the  boundary  line;  hence  it  is  generally  recognized 
that  if  such  acquiescence  continues  during  the  statutory  period  re- 
quired in  case  of  adverse  possession,  title  may  be  thereby  acquired.* 
In  some  jurisdictions  it  is  laid  down  that  a  ^arol  agreement  esUiblish- 
ing  a  disputed  boundary  line  is  not  conclusive  between  the  parties 
unless  acquiesced  in  for  such  full  statutory  period.'  Acquiescence 
may  become  in  itself  evidence  of  the  true  location  of  the  land,  or  of  a 
presumed  agreement  adjusting  a  disputed  boundary  line,*  though 
less  in  some  instances  than  the  period  necessary  to  constitute  adverse 
possession.*  Where  by  a  parol  agreement  a  boundary  between  adjotn- 

17.  Hicks  V.  Coleman,  25  Cal.  122,  77  Am.  Dec.  593  and  note;  Trussel  v. 
85  Am.  Dec.  103.  Lewis,  13  Neb.  415,  42  Am.  Rep.  767; 

The  subject  of  the  boandaries  of  Jackson  v.  McConnell,  19  Wend.  (N. 

tracts  acquired  by  adverse  possession  Y.)  175,  32  Am.  Dec  439;  Garroway 

is  beyond  the  scope  of  the  present  ar-  v.  Chancey,  2  Jones  L.  (N.  C.)  170, 

tide.   See  A  dverse  Possession,  vol.  1,  64  Am.  Dec.  577. 

p.  732.  ■  3.  8  Ann.  Cas.  85  note. 

18.  22  A.  S.  R.  35  note.  4.  French  v.  Pearee,  8  Conn.  439,  21 

19.  Kraiise  v.  Nolte,  217  111.  298,  75  Am.  Dee.  680;  Galbraith  v.  Lunsford, 
N.  E.  362.  3  Ann.  Cas.  1061  and  note.  87  Tenn.  89,  9  S.  W.  365,  1  L.R.A. 

20.  '  Watrous  v.  Morrison,  33  Fla.  522. 

261,  14  So.  805,  39  A.  S.  R.  139.  5.  Riley  v.  Griffin,  16  Ga.  141,  60 

1.  Hess  T.  Rudder,  117  Ala.  525,  23  Am.  Dec.  726  and  note;  Turner  v. 
So.  136,  67  A.  S.  R.  182.  Baker,  C4  Mo.  218,  27  Am.  Rep.  226 

2.  Lindell  r.  McLaughlin,  30  Mo.  28,  and  note ;  Kip  v.  Norton,  12  Wend. 
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iug  owners  is  fixed,  the  length  of  time  during  which  there  has  been 
acquiesceuce  in  it  may  be  of  controlling  effect  in  determining  whether 
it  will  be  enforced  in  spite  of  the  statute  of  frauds.  lu  some  juris- 
dielions  it  is  held  that  acquiescence  for  a  period  of  time  insufficient 
in  length  to  establish  a  bar  under  the  statute  of  limitations  may  be 
effective  under  the  principles  of  estoppel;  although  parol  agreement 
but  recently  entered  into  between  persons  fixing  boundaries  may  be 
void  as  in  violation  of  the  statute  of  frauds.*  And  so,  it  may  be  sUited 
as  a,  general  rule  that  the  acquie.-jCGuce  need  nqt  be  for  the  full  statu- 
toi;v  period  required  iu  caj^es  of  adverse  possession  and  that  acquies- 
cence for  a  reasonable  period  short  of  tbat  time  may  be  conclusive.'^ 
Just  how  long  a  period  of  acquiescence  is  necessary  to  .conclude  the 
I>arlies  is  a  question  which  cannot  be  answered  with  exactness.^  Pe- 
riods of  eighteen  to  twenty  years,*  fifteen,"'  tea,"  and  seven  years 
have  been  held  sufficient  to  establish  a  boundary  by  acquiescence.** 
JUjt  it  is  said  that  acquiescence  for  only  foiu-  or  five  years  is  insuffi- 
cient for  such  purpose.** 

70.  Fences  as  Evidence  of  Agreements  as  to  Boundaries.— The 
location  of  a  fence,  in  the  absence  of  proof  of  a  continued  and  exclu- 
sive adverse  possession  for  twenty  years,  may  be  evideuce  of  an  agree- 
ment and  acquiescence  in  the  line  thereof  as  the  true  hue.**  A  pre- 
sumption tliat  an  agreement  formerly  was  made  as  to  the  loqation  of 
&  boundarj-  line  may  arise  froui  the  fact  that  one  or  both  the  ad- 
joining owners  have  definitely  defined  such  line  by  erecting  a  fence 
or  other  monument  on  it  and  that  both  have  treated  the  same  as 
fixing  the  boundary  l)etween  them  for  such  ieugth  of  time  tliai  neitlier 
ought  to  be  allowed  to  deny  the  correctness  of  its  location.**  Two 
sections  of  a  fence,  situated  on  the  same  straight  hne,  but  not  ad- 
joining have  been  considered  suiticient  evidence  as  to  the  exisLenc*e 
of  an  agreement  between  parties  settling  such  line.**  Ancient  fences, 

(N.  T.)  127,  27  Am.  Dec.  120  and  9.  KUey  v.  Griffin,  16  Ga.  60 

note.  Am.  Dec.  726. 

110  A.  S.  K.  679  note.  And  see  Ad-  10.  Beecher  v.  Pai-mele,  9  Tt.  352, 

VERSE  PossBssiOK,  Vol.  1,  p.  73:1.  31  Am.  Dee.  633;  Buruell  v.  Ualooey, 

6.  Jones  v.  Pasliby,  67  Mich.  4o0,  30  Vt.  579,  94  Am.  Dec.  358. 

35  N.  W.  152,  11  A.  S.  R.  589  and  11.  Kitchen  v.  Chantland,  130  U. 

note;  Strickley  v.  Hill,  22  Utah  2.')7,  618,  105  N.  W.  367,  8  Ann.  Cos.  81. 

62  Pae.  893,  83  A.  S.  R.  786.  12.  Ivey  r.  Cowart,  124  Ga.  159,  52 

7.  Pavne  v.  McBride,  96  Ark.  168,  S.  E,  436,  110  A.  S.  R.  160. 

131  S.  W.  463,  Ann.  Cas.  1912B  661  13.  Kip  v.  Norton,  12  Wend.  (N. 

and  note;  Smith   v.   Hamilton,  20  Y.)  127,  27  Am.  Dec.  120  and  note. 

Mich.  43.%  4  Am.  Rep.  398;  Sawver  14.  Knight  v.  Coleman,  19  N.  H. 

V.  Fellows,  6  N.  H.  107,  25  Am.  Dec.  118,  49  Am.  Dec.  147. 

452;  Brown  r.  Caldwell,  10  Serg.  &  IB.  Chicago  M.  &  St.  P.  ft.  Co.  v. 

R.  (Pa.)  114,  13  Am.  Dec.  660.  Hanken,  140  la.  372,  118  N.  VV.  527, 

22  A.  S.  R.  35  note;  1  L.R.A,  214  19  L.R.A.(N.S.)  216. 

note;  16  Ann.  Cas.  150  note,  16.  Smith  v.  Hntinar,  7  N.  H.  436. 

8.  110  A.  S.  R.  686  note.  28  Am.  Dec.  354. 
R.  C.  L.  VoL  IV.— 9.  120 


Digitized  by 


Goo 


i  71  BOUNDARIES  4  R.  C.  L. 

used  by  a  surveyor  in  his  attempt  to  reproduce  an  old  survey,  are 
strong  evidence  of  the  location  of  the  original  lines,  and  if  they  have 
been  standing  for  many  years,  should  be  taken  as  indicating  such 
lines,  as  against  the  evidence  of  a  survey  which  ignored  such  fences 
and  was  based  upon  an  assumed  starting-point.*'  A  fence  erected  on 
&  surveyed  line  shortly  after  the  land  has  been  surveyed  may  serve 
as  a  monument  to  control  courses  and  distances  or  a  subsequent  sur^ 
vey,  after  the  stakes  of  the  original  sun-ey  have  disappeared.** 

71.  Acquiescence  in  Fences  as  Boundaries. — ^Under  the  gensral 
principles  of  the  law  of  adverse  possession  it  is  essential,  in  order  that 
possession  may  be  considered  as  being  adverse,  that  there  should  be 
an  intention  to  claim  title.*'  Where  the  intention  is  to  claim  only 
up  to  the  true  line,  wherever  it  may  be,  the  necessary  element  of  an 
intent  to  claim  title  adversely  is  absent.*^  Accordingly,  where  lands 
are  divided  by  a  fence  which  their  owners  suppose  to  be  the  true  line, 
each  claiming  only  to  the  true  line  wherever  that  may  be,  they  are 
not  bound  by  the  supposed  line,  and  must  conform  to  the  true  line 
when  it  is  ascertained ;  *  but  where  a  person  takes  and  holds  posses- 
sion of  land  up  to  a  fence,  and  claims  to  be  the  owner  up  to  it,  his 
possession  will  be  adverse,  although  he  may  believe  the  fence  to  be 
on  the  true  line,  when  in  fact  it  has  been  erroneously  located.'  If  a 
fence  has  been  recognized  by  adjoining  owners  of  land  as  on  the 
true  line  for  more  than  twenty  years,  both  of  them  may  be  conclu- 
sively estopped  from  denying  that  it  is  on  the  true  line,  whether  it 
was  originally  established  on  the  true  line  or  not.*  Apart  from  the 
question  of  adverse  possession  the  erection  of  a  fence  may  be  evi- 
dence of  the  location  of  a  boundary  line  which  it  was  intended  to 
make,  and  acquiescence  in  it  for  a  reasonable  length  of  time  may  be- 
come binding  on  the  adjacent  landowners.*  Yet  a  fence  may  be  main- 
tained between  adjoining  proprietors  for  the  sake  of  convenience  mere* 
ly,  and  without  intention  of  thereby  fixing  boundaries,  and,  there* 


17.  22  A.  S.  R.  35  note. 

18.  129  A.  S.  R.  1000  note. 

19.  Hess  V.  Rudder,  117  Ala.  525, 
23  So.  136,  67  A.  S.  R.  182  and  note. 
And  see  Adverse  Possession,  vol.  1, 
pp.  731-733. 

20.  67  A.  S.  R.  188  note.  See  Ad- 
verse Possession,  vol.  1,  p.  732. 

1.  Taylor  v.  Fomby,  116  Ala.  621, 
22  So.  910,  67  A,  S.  R.  149  and  note; 
Preble  v.  Maine  Cent.  R.  Co.,  85  Me. 
260,  27  Atl.  149,  35  A.  S.  R.  366,  21 
L.R.A.  829;  Battne*  v.  Baker,  108 
Mo.  311,  18  S.  W.  911,  32  A.  S.  R. 
606;  Krider  v.  Milner,  99  Mo.  145,  12 
S.  W.  461,  17  A.  S.  R.  549, 

67  A.  S.  R.  188  Dote. 


2.  Taylor  v.  Fomby,  116  Ala.  621, 
22  So.  910,  67  A.  S.  R.  149  and  note; 
Preble  v.  Maine  Cent.  R.  Co.,  85  Me. 
260,  27  Atl.  149,  35  A.  S.  R.  366,  21 
L.R.A.  829;  Battner  v.  Baker,  108 
Mo.  311,  18  S.  W.  911,  32  A.  S.  R. 
606. 

67  A.  S.  R.  188  note. 

3.  Wolf  Brick  Co.  v.  Lonyo,  132 
Mich.  162,  93  N.  W.  251,  102  A.  S.  R. 
412 ;  Trussel  v.  Lewis,  13  Neb.  415,  14 
N.       155,  42  Am.  Rep.  767. 

4.  Bradley  t;.  Burkhart,  139  la.  323, 
115  N,  W.  597,  130  A.  S.  R.  328  and 
note;  Meyer  i'.  Perkins,  89  Neb.  59, 
130  N.  W.  986,  Ann.  Cas.  1912C  468. 
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fore,  will  not  be  given  that  effect.'  A  property  owner  is  not  entitled 
to  rely  on  the  erection'  of  a  fence  by  a  neighbor  as  the  establishtnent 
of  a  boundary  line,  where  the  fence  existed  only  a  comparatively 
short  period  of  time,  and  the  neighbor  was  honestly  mistaken  in 
erecting  it,  while  the  property  owner  had  the  means  of  knowing  tiiat 
it  was  not  on  the  true  line.* 

72.  Estoppel  as  to  Boundaries. — ^The  validity  of  parol  agreenmits 
establishing  disputed  boundary  lines  may  operate  by  way  of  estoppel. 
Accordingly  it  has  been  held  that  a  married  woman  who  is  a  party 
to  a  parol  agreement  establishing  a  boundary  line  between  adjoining 
owners  may  be  estopped  from  denying  its  existence  as  affecting  her 
separate  property.'  Similarly  it  has  been  held  that  an  agreement 
fixing  a  boundary  line  under  the  belief  that  it  is  the  true  line,  when 
in  fact  it  is  not,  is  not  binding,  and  may  be  set  aside  by  either  party 
when  the  mistake  is  discovered,  nnless  there  is  some  element  ' of  estop- 
pel which  prevents  it,'  as  where  the  rights  of  innocent  third  parties 
have  intervened.*  Under  this  principle  even  a  parol  agreement  as  to 
boundaries  may  be  enforced  when  it  would  be  inequitable  for  either 
party  to  ignore  it  and  to  endeavor  to  set  up  the  true  line.**  The 
erection  of  improvements  after  entering  lands  in  accordance  with  an 
agreement  as  to  the  location  of  a  boundary  line,  may  amount  to  an 
estoppel,^^  but  the  mere  making  of  declarations  and  admissions,  as 
to  position  of  boundary  lines,  when  made  in  good  faith  and  by  mis- 
take and  in  ignorance  of  the  true  location  of  the  line  does  not  work 
an  estoppel.'*  In  a  case  where  there  is  no  dispute  or  disagreement 
about  the  true  boundary  parties  are  not  estopped  from  asserting  the 
true  boundary  by  acquiescence  in  the  maintenance  of  buildings  and 
fences  erroneously  located,  where  such  acquiescence  is  for  less  than 
twenty  years. ^ 

73.  Estoppel  from  Representations  as  to  Boundaries. — A  party 
will  be  estopped  from  denying  the  correctness  of  a  division  boundary 

6.  Weber  v.  Detroit,  159  Mich.  14,     10.  Oateen  v.  Wynn,  131  Ga.  209, 
123  N.  W.  540,  36  L.R.A.(N.S.)  1056  ;  62  S.  E.  37, 127  A.  S.  R.  212. 
Smith  V.  Hosmer,  7  N.  H.  436, 28  Am.     6  Ann.  Cas.  85  note;  16  Ann.  Cas. 


6.  Cottrell  v.  Pickering,  32  Utah  11.  Watrous  v.  HorriBon,  33  Fla. 
62,  88  Pac.  696,  10  L.R.A.(N.S.)  404.  261,  14  So.  805,  39  A.  S.  R.  139; 

7.  Leeomte  v.  Toodooze,  82  Tex.  208,  Trossel  v.  Lewis,  13  Neb.  415,  14  N. 
17  S.  W.  1047,  27  A.  S.  R.  870.   See  W.  155,  42  Am.  Rep.  767. 

also  EsTOPPBL.  12.  Brewer  v.  Boston  &  W.  R.  Corp., 

8.  Randleman  v.  Taylor,  94  Ark.  5  Mete.  (Mass.)  478,  39  Am.  Dec. 
511,  127  S.  W.  723,  140  A.  S.  R.  141  694;  Evans  v.  MUler,  58  Miss.  120,  38 
and  note;  Brewer  v.  Boston  ft  W.  R.  Am.  Rep.  313  and  note;  Stnart  v. 
Corp.,  5  Mete.  (Mass.)  478,  39  Am.  Lnddington,  1  Rand.  (Va.)  403,  10 
Dec  694;  Tmssel  v.  Lewis,  13  Neb.  Am.  Dee.  550;  Crowell  v.  Beb«e,  10 
415,  14  N.  W.  155,  42  Am.  Rep.  767.  Vt.  33,  33  Am.  Dec.  172. 

9.  Knowlton  v.  Smith,  36  Mo.  507,     13.  Hass  v.  Plants,  56  Wis.  105,  43 


Dec.  354. 


151  note. 


88  Am.  Bee.  152. 


Am.  Rep.  67. 
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■line  as  against  an  adjoining  owner,  if  by  representing  it  as  the  true 
line,  he  has  induced  the  latter  to  purchase  up  to  such  line,**  and  re- 
juaip^  silent  while  the  purchaser,  whom'  he  knows  to  be  acting,  on  that 
jnfonnatiooi,  spends  money  on  imprpvements.^'  The  ffllence  of  a  party 
i,fijinrivnt  of  his  rights  does  not  generally  operate  to  his  prejudice,  but 
if  he  induce  others,  equally  ignorant,  by  iiis  active  interference,  to 
pursue  a  particular  course,  he  may  be  estopjwd  to  deny  rights  acquired 
thereunder,  on  the  ground  that  wherd  one  of  several  innocent  parties 
mufiit  suffer,  the.  loss  should  fidl  on  the  one  by  whom  it  was  occa- 
sioned.** It  has  been  held,  where  land  in  a  deed  of  conveyance  wa-- 
described  by  certain  monuments,  lines  and  couri^es,  and  also  as  con 
tainiug  a  certain  quantity,  that  the  words  expressing  the  quantity 
ai'e  not  to  be  considered  as  a  covenant  that  the  land  contained  such 
quantity,  but  are  to  be  taken  as  merely  descriptive.*'  But  where  a 
vendor  of  land  makes  an  absolute  and  unqualified  representation  as 
to  itb  bpundaries  which  is  false  and  which  is  relied  upon  1)y  the  pur- 
chaiser,  the  vendor  may  be  held  answerable  in  damages.**  In  a  c^e 
where  the  object  of  a  purchase  has  been  actually  defeated,  by  I'easou  of 
u  particular  tract  of  land  being  le^  than  was  estimated,  it  has  been 
held  tliut  there  should  be  an  adjustrueat  of  values  and  a  ratable  .de- 
duction from  the  purchase-money.** 

14.  Howell  V.  Weinemann,  119  Ta.  16.  Titos  v.  Mozse,  40  Me.  348,  63 

256,  Hi  N.  W.  279,  97  A.  8.  B.  310;  Am.  Dee.  665. 

Richavdson  v.  Cbickering,  41  N.  H.  17.  Powell  v.  Clark,  5  Mass.  356,  4 

381,  77  Am.  Dec.  769.   And  eee  Caz^  Am.  Dee.  67. 

ney  v.  Hettneasmr,  74  Cona.  107,  49  18.  Davis  v.  Nnzom,  73  Wis.  439, 

Atl.  9^0,  92  A.  S.  B.  199,  53  LJ1.A.  40  N.  W.  497,  1  UB.A.  774.  See 

fi99  (admission  by  agent).  Vendor  and  Purchaser. 

'  48  L.B.A.(N.S.)  751,  756  note.  19.  Bond  v.  Qoattlebaam,  1  MeCord 

16.  Abbott  V.  Perkinson,  144  L.  (S.  C.)  584, 10  Am.  Dee.  702.  See 

495,  139  8.  W.  745,  Ann.  Cas.  1913A  Vehdob  and  PoscHASn.  i 
747;  Rutherford  v.  Tracy,  48  Ma  325, 
8  Am.  Bep.  104. 
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I.  Introductory 

1.  Definition  and  Scope  of  Article 

II.  Validity  of  Bonntief 

2.  Given  by  State 

3.  Given  by  Muhifipality 

4.  To  Recruits  and  Enlisted  Soldiers 

5.  To  the  Navy 

6.  To  Manufacturers 

7.  For  Planting  Trees 

8.  For  DeKtroyiug  Animals 

in.  Claims  for  Bounties 

9.  Nature  of  Right 

10.  Persons  Entitled  to  Boiuitiee 

11.  Recovery  as  Dependent  on  Appropriation 

12.  Recovery  as  Dependent  on  Statutory  Provisions 


I.  Introductory 

L.  Definition  and  Scope  of  Article. — The  word  "bounty"  primarily 
su^ests  the  thought  of  a  spirit  of  Hberality  or  generosity  in  bestowing 
gifts  or  favors.  In  a  more  specific  seDse,  however,  it  is  generally 
understood  to  mean  pecuniary  premiums  given  by  the  govemment 
to  persons  enlisting  in  the  public  service  or  ^gaging  in  parttrular 
industries,  or  performing  specified  services  for  the  public  benefit;* 
axid  for  such  purpo>^  bounties  are  not  deemed  to  be  pure  gratuitleij,- 

1.  Ingram  v.  Colgan,  106  Cnl.  113,  38  Vke.  315,  39  Fac.  437,  46  A.  B.  6. 

38  Pae.  315,  39  Pac.  437.  46  A.  S.  R.  221,  28  L.R.A.  187;  Brofthead  e.  Mil- 

221,  28  UR.A.  187.  waukee,  19  Wis.  624,  86  Am.  Dee.  711. 

9L  Ingram  v.  Culgan,  lUti  Cal.  U3, 
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because  the  payment,  while  distinguishable  from  salary  for  services, 

is  one  of  the  considerations  for  which  the  service  ia  performed.' 
This  article  deals  with  the  subject  of  bounties  in  this  specific  sense, 
and  includes  in  its  treatment  such  bounties  as  are  given  by  the 
state  or  municipalities  to  promote  those  causes  which  are  intimate- 
ly related  to  the  public  welfare,  inclading  the  protection  of  com- 
munities against  assault  from  without  and  dangers  from  within. 
From  these  considerations  arises  the  neoe^ity  for  favoring  the  en- 
listment of  military  recruits  and  soldiers  and,  to  ofifset  and  prevent 
the  ravages  of  predatory  animals,  for  offering  and  paying  rewards 
for  the  destruction  of  such  animals.  The  very  evident  benefits 
resulting  from  the  offering  of  bounties  in  respect  to  these  funda^ 
mental  measures  of  protection  have  generally  justified  such  laws; 
but  the  authority  to  give  public  moneys  in  the  form  of  bounties 
for  the  protection  of  private  enterprises,  even  though  the  promotion 
and  establishment  of  these  enterprises  have  a  beneficial  efifect  on 
the  community  generally,  or  for  the  encouragement  of  activities, 
such  as  tree  planting,  which  cannot  well  be  disassociated  from  pri- 
vate gain  in  some  form,  is  always  contested  and  very  generally  denied. 
Matters  related  to  this  subject,  but  so  clearly  distinguishable  as  to 
require  treatment  under  separate  titles,  are  pensions/  donations  of 
public  lands,'  and  the  giving  of  rewards.* 

V     \  ■ 

^'     ^     II.  Validity  op  Bounties 

2.  Given  by  State.— The  power  to  grant  a  bounty,  which  is  but 
one  method  of  disposing  of  some  portion  of  the  public  funds,  de- 
pends,, necessarily,  on  the  extent  of  the  legislative  control  of  state 
funds  generally,  including  therein  the  purposes  for  which  such 
moneys  may  be  appropriated.  Usually  the  purpose  for  which  a  pubHc 
debt  is  created,  or  taxes  are  levied,  is  required  to  be  of  such  public 
character  that  the  common  interest  and  general  welfare  are  sub- 
served thereby,  and  a  statute  providing  for  a  bounty  which  fails  to 
meet  tliis  requirement  is,  of  course,  invalid.'   The  term  "public  pur- 

5.  Five  Per  Cent  Caseg,  110  U.  S.  lows:  In  the  case  of  a  bounty  the 
471,  489, 4  S.  a.  210, 28  U.  S.  (L.  ed.)  acts  of  many  persons  are  desired,  euh 

person  who  acts  upon  Uie  offer  becom- 

4.  See  Pensions.  ing  entitled  to  the  promised  gratnity 

The  term'  "bounty"  has  a  wider  independently  of  the  claims  of  others, 

scope  of  meaning  than  "pension,"  and  while  a  reward  can  be  claimed  but  for 

includes  the  Utter,  which  is  a  kind  of  a  single  service,  once  performed,  and 

bounty.    Price  v.  Savings  Society,  64  can  be  earned  only  by  the  person,  or 

Conn.  362,  366,  30  Atl.  139, 42  A.  S.  R.  co-operating    persons,    who  succeed 

„     ^  while  others  fail.    Ingram  v.  Colgan, 

6.  See  Public  Lands.  106  Cal.  113,  38  Pac.  315,  39  Pac.  437 
6.  See  Rewards.  46  A.  S.  H.  221,  28  L.B.A.  187. 

The  diBtinetion  between  a  bounty  7.  People  v.  Salem  Tp.  Board  20 
and  a  reward  has  been  stated  as  fol-  Mich.  452,  4  Am.  Rep.  400:  Brodhead 
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poae,"  as  employed  to  denote  the  objects  for  which  taxes  may  be 
levied  and  paid  ovit,  has  no  relation  to  the  urgency  of  the  public  need, 
nor  to  the  extent  of  the  public  benefit  which  is  to  fj^Uow  where  such 
need  is  sought  to  be  served  through  a  private  enterprise ;  ajxd  there- 
fore it  has  been  held  that  an  act  of  a  legislature  authorizing  mu- 
nicipal aid  to  railroads  as  a  bounty  is  unconstitutional.®  But  if  a 
public  interest  is  subserved  by  a,  bounty  law,  such  law  is  not  invaU- 
dated  by  the  fact  thai  the  payments  thereunder  are  to  be  made  to 
individuals,  for  it  is  not  the  individual  payment  that  teats  the  public 
character  of  the  appropriation.  In  cases  where  the  public  relief 
sought  to  be  accomplished  by  a  bounty  law  is  a  matter  of  urgent  and 
genend  necessity,  the  individual  benefit  secured  "by  those  rec^ving 
the  bounty  is  deemed  to  be  inferior  to  the  general  good  accomplished 
by  the  law.* 

3.  Given  by  Municipality. — A  municipality  may  provide  for  the 
payment  of  a  bounty  which  is  of  a  public  nature  and  which  will 
subserve  the  purposes  of  the  municipality,*^*  where,  however,  the 
indebtedness  created  for  that  purpose  does  not  exceed  the  constitu- 
tional limit.*'  It  is  within  the  power  of  a  legislature  to  authorize 
a  levy  of  a  tax  for  the  payment  of  a  bounty  to  volunteers,  and  to 
ratify  and  legalize  a  tax  for  that  purpose  if  it  was  levied  without 
legal  authority.*'  But  an  act  of  the  legislature  ordering  the  taxation 
of.  a  town  to  pay  for  a  bounty  to  a  volunteer  and  the  expenses  of 
unsuccessful  suits  to  recover  the  same  has  been  declared  uncon- 
stitutional, on  the  ground  that  this  was  not  a  municipal  purpose 
within  l^e  meaning  of  the  laws  circumscribing  the  right  to  tax.*' 

4.  To  Recruits  and  Enlisted  Soldiers. — During  the  civil  war  boun- 
ties were  provided  by  statutes  in  many  states  in  order  to  induce  men 
to  enlist  in  the  army.  In  some  jurisdictions  the  courts  adopted  the 
view  that  where  tlie  national  government,  instead  of  calling  on  the 
different  states  to  furnish  their  quota  of  soldiers,  went  directly  to 
the  people,  the  state  had  no  constitutional  power  to  levy  a  tax  for 
additional  compensation  to  the  federal  soldiers,  or  to  levy  an  in- 
voluntary tax  on  those  not  subject  to  military  duty,  to  aid  those  who 
were  to  escape  their  responsibility  by  way  of  inducing  volunteers  to 

V.  Milwaukee,  19  Wis.  624, 88  Am.  Dec.  v.  Baker,  6  Wyo.  369,  45  Pac.  494,  71 

711.  A.  S.  R.  926,  34  L.R.A.  835. 

16  A.  S.  R.  369  note.  12.  Knnkle  v.  Town  of  Franklin,  13 

8.  People  V.  Salem  Tp.  Board,  20  Minn.  127,  97  Am.  Dec  226. 

Hicb.  452,  4  Am.  Rep.  400.  16  A.  S.  R.  369  note;  27  L.R.A.  702 

9.  Brodbead  v.  Milwaokee,  19  Wis.  note. 


10.  Brodhead  v.  Milwankee,  10  Wis.  Am.  Rep.  622.    See  CONSnnmoHAL 


624,  88  Am.  Dec.  711. 


13.  State  V.  Tappan,  29  Wis.  664,  9 


642,  88  Am.  Dee.  711. 

11.  Grand  Island  &  N.  W.  B.  Co. 


Law. 
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enlist  for  such  additional  compensation.'*  But  the  courts  in  other 
jurisdictions  were  of  the  opinion  that  the  enlistment  and  support  of 
soldiers  for  the  defense  of  the  government  was  a  public  purpose,  and 
that  the  legislature  might  authorize  state  and  municipal  taxation  to 
pay  bounties  to  volunteers,  and  that  so  far  as  the  public  interest  was 
concerned  in  being  relieved  from  the  necessity  of  a  draft,  there  was 
no  distinction  between  paying  bounties  to  those  who  secured,  sub- 
stitutes and  similar  payments  to  those  who  volunteered.  However, 
it  is  not  denied  that  the  state  legislature  may  confer  on  cities,  towns, 
and  villages  power  to  raise  money  by  taxation  for  the  payment  (»f 
bounties  to  those  who,  in  time  of  war,  shall  enlist  in  the  military 
service,  leaving  the  exercise  of  such  power  discretionary  with  such 
municipalities.'*  The  decisions  are  conflicting  as  to  the  constitu- 
tionality of  statutes  providing  for  the  payment  of  bounties  to  tho«e 
who  enlisted  prior  to  the  enactment  of  such  statutes.  The  denial  of 
the  constitutionality  of  legislative  attempts  to  pay  bounties  for  past 
services  has  been  on  the  theory  that  a  bounty  is  an  inducement  to 
eater  the  service  and  not  a  gratuity  or  acknowledgment  for  services 
already  rendered ;  that  as  to  one  wlio  volunteered  before  the  passage 
of  any  resolution  promising  him  a  bounty,  there  being  no  obligation 
or  indebtedn^,  there  was  no  consideration  to  support  the  prom^; 
and,  further,  that  giving  a  bounty  under  such  circamstances  would 
be  a  giving  of  gratuities  without  any  benefit  to  the  general  public,  in 
violation  of  cou.stitutional  provisions.'*  On  the  other  hand,  it  lias 
been  decided  that  the  giving  of  such  bounties  is  a  matter  which  so 
intimately  concerns  the  public  welfare,  that  in  consideration  of  the 
privations  and  dangers  attendant  on  military  services,  the  legislature 
may  give  to  the  person  who  has  enlij^ted,  or  to  his  family,  a  suitable 
boimty  aftci-  such  enlislment,  or  even  after  his  term  of  service  has 
expired;  that  this  is  an  obligation  which  should  be  acknowledged,  and 
that  to  do  so,  the  legislature  may  give  the  bounty  either  directly  or 
indirectly,  or  through  the  municipal  or  district  agency  to  which  the 
enlisted  soldier  is  credited."  The  United  States  has  recognized  the 
principle  of  bounties  for  a  public  purpose  in  respect  to  the  enlistment 
and  service  of  soldiers,  aside  from  the  recognition  given  Uirough  the 
enactment  of  the  pehsion  laws;  '*  for  at  the  opening  of  the  civil  war 
bounties  were  offered  by  the  President  and  ratified  by  Congre^  on 
the  call  for  volunteers,"  and  following  tlie  civil  war  provision  was 

14.  Fei|^u80ii  V.  Landram,  5  Busfa  17.  Brodhead  v.  Milwaukee,  19  Wis. 

(Ey.)  230,  96  Am.  Dee.  350.  624,  88  Am.  Dec.  711. 

16.  Brodhead  «.  Milwaukee,  19  Wis.  18.  See  Pensions. 

624,  88  Am.  Dee.  711.  19.  United  States  v.  Hosmer,  9  Wall. 

16  A-  S.  R.  369  note;  14  L.R.A.  476  432,  19  U.  S.  {h.  ed.)  662;  United 

note.  States  v.  Kelly,  15  Wall.  34,  21  U.  S: 

16.  14  L.R.A.  477  note;  Ann.  Cas.  (L.  ed.)  106. 
1913B  953  note. 
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nmde  by  Cojpigress  for  the  {)ayiuent  of  bounties  to.  colored  soldiers 
and  their  heirSj.  under  the  circumstances  incident  to  the  changes  in 
their  condition  as  freednnen,  a  change  to  whicli  tliose  who  received 
such  bountie.s  were  in  a  measure  contributors.*' 

5.  To  the  Navy^Undcr  an  Act  of  Congress  formerly,  existing,* 
bounties  m  lieu  of  what  anciently  was  aljowable  as  prize  money  were 
paid  by  the  United  States  to  tlie  otiicers  and  crew  of  any  ship  or 
vessel  belonging  to  the  government,  in  case  of  the  destruction  or 
capture  of  any  vessel  of  war  belonging  to  the  enemy.  Under  it« 
provisions  such  bounties  were  exclusively  designed  for  the  naval 
branch  of  sen'ice,  for  it  has  been  held  that  bounties  thereunder  wore 
not  allowable  where  vessels  of  the  enemy  were  captured  or  destroyed 
by  the  navy  with  the  co-operation  of  the  army.*  Prior,  to  the  repeal 
of  this  act  awards  were  made  thereunder  and  prmflrnied  by  the  courtt< 
as  a  result  of  the  destruction  of  the  Spanish  fleets  by  the  American 
fleets  during  the  Spanish-American  war.' 

'  6.  To  Manufacturers. — Cogent  reasons  have  been  given  for  holding 
statutes  to  be  invalid  which  give  bounties  to  manufacturers.  It  has 
been  obser\*ed  that  the  -state  oannot  discriminate  between  different 
occupations,  and  favor  any  one  at  the  expense  of  the  rest,  whether 
that  one  happens  to  lie  farming  or  banking,  merchandising  or  mill- 
ing, printing  or  railroading;  and  that  it  cannot  compel  an  unwilling 
minority  to  submit  to  taxation  in  order  to  keep  on  its  feet  any  busi- 
ness that  cannot  stand  alone.  Moreover,  it  has  been  pointed  out  that 
when  a  state  on(;e  begins  to  grant  subsidies,  strong  and  powerful 
interests  are  most  likely  to  control  legislation,  and  that  the  weaker 
ones  will  be  taxed  to  enhance  the  proflts  of  the  strong.  Any  act, 
therefore,  which,  under  the  name  or  guise  of  a  bounty  law,  attempts 
to  extend  aid  to  any  private  corporation  or  interest  in  carrj-ing  on  a 
private  business,  by  granting  it  a  sum  of  money  that  if  paid  must 
come  from  the  people  not  engaged  in  that  business,  and  who  have  no 
interest  in  it,  is  void.  Such  a  law  would  be  tantamount  to  taking 
the  property  of  one  person  to  give  to  another,  or  exacting  a  public 
tax  for  a  private  benefit.*  Laws  have  been  enacted  by  Congress  pro- 
viding for  the  payment  of  bounties,  presumably  to  encourage  the 
promotion  of  certain  iridustriw  in  the  United  States,  such,  for  in- 
stance, as  the  bounty  for  the  manufacture  of  sugar  from  cane,  beets 

20.  U.  S.  Rev.  St.  if  20,  32-2038,     S.  Dewey  v.  United  State«,  35-  Ct. 

3  Fed.  St  Ann.  148  et  seq.  CI.  172,  agirmed  178  U..  8.  310,  20 

1.  Act  of  Jane  30,  1864,  «.  174,  13  S.  Ct.  981,  44  U.  S.  (U  ed.)  1170; 
St.  U  310«  repealed  by  Act  of  March  Sampson  v.  United  States,  35  Ct  CI. 
3,  1890,  e.  413,  t  13,  6  Fed.  St.  Ann.  578. 

79.-  4.  Miehigan  Sugar  Co.  v.  Diz,  124 

2.  Porter  v.  United  States,  106  S.  Micb.  674,  83  N.  W.  626,  83  A.  S.  R. 
607,  1-  S.  Ct  639,  27  U.  S.  (U  ed.)  354,  56  LJLA.  329. 

286. 
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or  sorghum  grown  wi^in  the  United  States.*   Bounties  under  these 

acts  were  given  not  to  the  manufacturer  of  sugar  manufactured  within 
the  United  States,  but  to  the  producer  of  such  sugar  from  beets, 
sorghum  and  sug^x:ane  grown  within  the  United  States;*  and  the 
act  providing  for  such  bounties  has  been  held  to  be  constitutional 
and  within  the  power  of  Congress  to  make.'  A  state  statute  for  a 
like  purpose,  however,  has  been  held  to  be  unconstitutional  as  a 
taking  of  the  property  of  taxpayers  for  a  use  which  is  not  public ;  and 
inasmuch  as  on  act  for  the  purpose  mentioned  seeks  to  take  the 
property  of  one  citizen  and  turn  it  over  to  another,  or  compel  one 
class  to  donate  a  part  of  its  property  to  another,  it  is  void,  irrespective 
of  any  express  constitution^  provisions." 

7.  For  Planting  Trees. — Generally  speaking,  statutes  giving  boun- 
ties for  planting  trees  on  private  land  have  been  declared  to  be  in- 
valid. The  fact  that  the  planting  of  trees  may  indirectly  inure  to 
the  public  benefit  does  not  show  conclusively  that  such  an  act  is  not 
for  a  private  purpose,  and  therefore  unconstitutional;  at  least,  if  there 
be  no  provision  in  the  statute  to  prevent  the  planter,  after  having 
collected  the  promised  bounty,  from  cutting  the  trees  down  and  sell- 
ing the  timber  for  his  private  gain.*  Besides,  it  has  been  held  that  a 
statute  providing  for  the  payment  of  bounties  for  the  planting  of  trees 
and  for  other  purposes  is  invalid  if  it  violates  a  constitutional  pro- 
vision regulating  the  mannw  of  making  appropriations  from  the 
state  treasury.** 

8.  For  Destroying  Animals. — Statutes  which  provide  for  the  giv- 
ing of  bounties  by  the  state  for  the  destruction  of  predatory  animals 
are  held  to  be  constitutiontd.  The  reason  given  for  upholding  the  var 
lidity  thereof  is  that  it  is  within  the  police  power  of  the  state  to  pro- 
vide  adequate  means  of  defense  against  wild  animals,  such  as  coyotes 
and  the  hke,  as  a  common  enemy.  Moreover,  as  such  a  bounty  is 
offered  for  services  to  be  rendered,  an  act  providing  for  the  payment 
thereof  does  not  contravene  a  constitutional  provision  that  the  legis- 
lature shall  have  no  power  to  make  any  gift  of  the  public  money.'^ 

&.  Act  of  Oct.  1, 1890,  26  St.  L.  567,     8.  Michigan  Sugar  Co.  v.  Diz,  124 
c.  1244,  and  the  Act  of  March  2, 1895,  Mich.  674,  83  N.  W.  625,  83  A.  S.  R. 
28  St.  L.  910,  &  189,  making  a  par-  354,  56  L.R.A.  329. 
tial  allowance  for  Uie  repealed  bounty.     9.  Deal  v.  Mississippi  County,  107 

6.  Burdon  Sngar  Refining  Co.  v.  Mo.  464,  18  S.  W.  24,  14  L.R.A.  622. 
Payne,  167  U.  S.  127,  17  S.  Ct.  754,  10.  Institution  for  Education  of 
42  U.  S.  (L.  ed.)  105;  Allen  v.  Smith,  Mute  and  Blind  v.  Henderson,  18  Culo. 
173  U.  S.  389, 19  8.  Ct  446,  43  U.  S.  98,  31  Pac  714,  18  L.B.A.  398. 

(L.  ed.)  741.  11.  Ingram  v.  Colgan,  106  Cal.  113, 

7.  United  States  v.  Realty  Co.,  163  38  Pac  315,  39  Pac.  437,  46  A.  S.  H. 
U.  S.  427,  16  S.  Ct.  1120,  41  U.  S.  221,  28  UR.A.  187. 


(L.  ed.)  215. 
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III.  Claims  for  Bounties 


9.  Kature  of  Right. — statutory  provitdon  relating  to  tiie  giving 

of  bounties  is  a  mere  offer  or  privilege,  subject  to  withdrawal  by  a 
repealing  statute.  By  complying  with  the  terms  of  the  statute;  this 
offer  or  privilege  may  generally  be  trausformed  into  a  vested  right.^ 
However,  a  bounty  offered  by  a  statute,  in  the  form  of  a  promise  to 
exempt  from  taxation  property  used  in  the  manufacture  of  a  par- 
ticular commodity,  is  not,  even  after  acceptance,  a  contract  in.  the 
sense  that  it  cannot  be  repealed.  The  fact  that  an  individual  has 
purchased  property,  or  incurred  expenses,  in  preparation  for  earning 
the  bounty,  cannot  preclude  the  recall  thereof.  As  such  a  statute 
is  a  general  law,  regulative  of  the  internal  economy  of  the  state,  it 
is  dependent  for  its  continuance  on  the  dictates  of  public  policy  and 
on  the  voluntary  good  faith  of  the  legislature.*' 

10.  Persons  Entitled  to  Bounties. — ^Acts  creating  bountiee  are 
usually  explicit  in  terms  relating  to  the  purpose  of  the  bounty,  the 
requirements  for  earning  or  claiming  the  same,  the  fund  out  of 
which  they  are  paid,  and  the  manner  of  pr^ntation,  approval,  audit- 
ing and  payment  of  such  claims.  No  general  rules,  therefore,  can  be 
stated  that  will  be  of  very  great  service  under  specific  statutes.  A  cardi- 
nal principle  is,  that  in  order  to  ascertain  the  persons  to  whom  a 
bounty  is  payable,  resort  must  be  had  to  an  interpretation  of  the  stat* 
utes  or  ordinances  offering  the  same.'^  The  courts  generally,  as  a 
reference  to  the  cases  shows,  will  award  such  relief  as  seems  suited  to 
the  exigencies  of  the  case  and  the  rights  of  the  claimant  under  the 
act."  Being  clearly  distinguishable  from  salary  or  pay,  as  measured 
by  time  of  service,  the  bounty  money  paid  to  a  minor  by  the  United 
States,  or  by  a  state,  city,  or  town,  during  war,  belongs  to  him,  and  can- 
not be  claimed  by  his  father  or  master.'*  As  between  the  relative 
claims  of  volunteers  and  substitutes  as  being  entitled  to  bounty  pay- 
ments for  enlistment,  in  avoidance  of  a  public  draft — a  matter  of  pub- 
lic interest — as  has  been  pointed  out,  no  distinction  exists.*'  The  sub- 
stitute, however,  in  order  to  validate  his  claim,  must  show  that  he  is 
one  who  would  not  have  been  liable  to  draft,  and  that  he  was  furnished 
under  a  ponding  call  before  draft,  and  was  properly  credited  by  the  one 
procuring  him  on  the  quota  of  the  town,  village,  or  city,  before  the 
draft;  and  in  an  action  against  a  town  to  recover  bounty  money 
payable  pursuant  to  a  volunteer's  agreement  to  enlist,  the  claimant 

12.  Ingram  v.  Colgan,  106  Cal.  113,  16.  Five  Per  Cent  Caaea,  110  U.  8. 

38  Pac.  315,  39  Pac.  437,  46  A.  S.  R.  471,  4  S.  Ct.  210,  28  U.  S.  (L.  ed.) 

221,  28  L.R.A.  187.  199. 

IS.  East  Saginaw  Mfg.  Co.  v.  East  17.  See  supra,  par.  4.. 

Saginaw,  19  Mich.  259,  2  An.  Rep.  82.  18.  Brodhead  v.  Milwankee,  19  Vis. 


14.  10  L.RJL.  202  note. 

15.  42  L.RJ^.  63,  64  note. 


624,  88  Am.  Dec.  711. 
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must  show  that  the  volunteer  has  enlisted  and  has  given  notice  of 

his  claiiQ,  if  the  statute  so  requires." 

11.  Recovery  as  Dependent  on  Appropriation. — The  payment  of 
h  b6unty  claim  may  be  defeated  by  the  state's  failure  to  make  an  ap- 
propriation therefor.  Accordingly,  it  has  been  held  that  the  amount 
to' be  set  aside  to  pay  such  claims  must  be  specific  and  certain,  not 
HoiSchding  solely  on  the  requisitions  which  may  be  made  by  the 
recipients,  and  that  neither  a  promise  on  the  part  of  the  state  to  pay 
mbneys-  for  a  bounty,  nor  a  promise  on  the  part  of  the  legisluture 
to  make  an  appropriation,  nor  a  pledge  of  the  faith  of  the  state, 
can  amount  to  an  appropriation.'"  Nor  would  the  fact  that  a  stat- 
ute provided  for  the  payment  of  a  bounty  out  of  the  general  fund 
of  the  state  treasury,  in  each  case  of  performance  of  some  desig- 
nated service,  constitute  a  specific  or  valid  appropriation,  nor  au- 
tiiorize  tlie  payment  of  any  money  until  a  further  appropriation 
had  been  made.  If,  from  the  statute,  it  is  imposi?ible  to  ai^certain 
the  amount  to  be  paid  out,  the  bounty  claim  cannot  be  nmintained.^ 
And,  furthermore,  in  the  case  of  a  claim  for  money  alleged  to  be  due 
under  a  ytate  bounty  act,  the  fact  that  money  h&s  not  actually  reached 
the  stale  treasury  woiild  not  prevent  the  application  of  a  constitu- 
tional provision  prohibiting  the  payment  of  state  funds,  except  on 
appropriations  made  by  law  and  on  warrant  of  a  designated  state 
officer.* 

12.  Recovery  as  Dependent  on  Statutory  Provisions. — The  extent 
i){  recovery  as  applied  lo  a  bounty  claim  is  limited  by  the  terms  of 
the  statute  providing  for  the  payment  thereof.*  Accordingly,  the 
fact  that  under  a  contract  with  a  town  for  the  payment  of  a  bounty  a 
person  continues  to  render  ^;crvices  for  a  period  longer  than  that 
authffrized  by  statute,  does  n{it  entitle  him  to  recover  for  services 
rendered  after  the  expiration  of  such  statutory  period.*  But  where 
the  statute  provides  for  the  payment  of  a  definite  sum  of  money  as 
a  bounty  for  the  performance  of  a  specific  act,  as,  for  instance,  a 
premium  offered  for  enlistment  in  the  army,  the  subsequent  de- 
sertion of  one  who  enlisted  in  consideration  thereof  would  be  no  de- 
fense to  an  action  by  his  assignee  for  the  recovery  of  the  money.* 
The  general  statutory  method  prescribed  for  the  presentation  and 
authenticittion  of  any  claim  against  the  state  must,  however,  be  fol- 
lowed in  dealing  with  bounty  claims  payable  out  of  the  general  funds 

19.  ftfcCurdy  v.  Rogers,  21  Wis.  197,  and  Blind  v.  Hendenon,  IS  Ccdo.  98, 

91  Am.  Dee.  468.     ■  31  Fba.  714,  18  LJtjL.  398. 

30.  State  v.  Moors;  50  Neb.  88,  69  42  liBA.  63  notti. 

N.  W.  373,  61  A.  S.  R.  538.  8.  10  LJC.A.  202  note. 

1.  Jngiam  «.  Golgan,  106  Gal.  113,  4.  Manh  v.  Scitoate,  153  Mass.  34, 
38  Paf.  315.  39  Pac  437,  46  A.  S.  R.  26  N.  E.  412,  10  L.R.A.  202. 

221,  28  L.R.A.  187.  6.  4li  L.R.A.-  63  note. 

2.  Institute  for  Kdacation  of  Mnte 
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under  the  authority  of  a  subsequent  statute,  unless  tiie  latter  con- 
tains a  special  direction  or  provision  exempting  such  daims  from 
the  operation  of  the  terms  of  the  general  law  * 

«:  Isgrayn  v.  Colfati,  100  Cat.  013^  '38-Pac.  315,  99  Pae.  40  ^  $.  R. 
221,  28  LJt.A.  187.  ... 
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I.  Nature  of  Action  and  Requisites  and  Validity  op  Gomtbact 
II.  Accrual  of  Right  of  Action  and  Remedies 

III.  Damages 

IV.  Pleading,  Practice  and  Defenses 
V.  Evidence 


L  Nature  of  Action  and  Requisites  and  Validity  of  Contract 

1.  Right  in  Oeneral  and  Scope  of  Article 

2.  Capacity  of  Parties 

3.  Promise  and  Comidectttioa 

4.  Promise  by  or  to  Married  or  Divorced  Persons 

5.  Time  of  Performance 

6.  Place  and  Manner  of  Performance 
7>.  Postponenifflits 

S.  Duress,  Fraud  and  Concealment 
9,  Statute  of  Frauds 

V  n.  Accrual  of  Right  of  Action  and  Romodies 

10.  Renunciation  of  Promise 

11.  Demand  for  Performance  or  Offer  to  Perform 

12.  Attachment  and  Arrest 

13.  Abetment  and  Revival 

•  HL  Damages 

14.  Roles  in  G^eral 

15.  Compensatory  Damages 

16.  Exemplary  and  Aggravated  Damages  in  General 

17.  Seduction  as  Aggravation  of  Damages 

18.  Attack  on  Plaintiff's  Character  as  A^pravation  of  Damages 

19.  Mitigation  of  Damages 

IV.  Pleading,  Practice  and  Defenses 

20.  Complaint  or  Declaration 

21.  Pleading  Damages 

22.  Pleas  or  Defenses  in  General 

23.  Disease  and  Impediments 

24.  Offer  to  Marry 

25.  Unehastity 
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V.  Evidence 

26.  Mutual  Promises 

27.  Lettos  to  Show  Mutual  PronuBflS 

28.  Proof  of  Breuh 

29.  Opinions 

30.  Proof  of  Unchastity 

31.  BacI  Character  in  Mitigation 

32.  Pecuniary  Cireumstanees  of  Parties 


I.  Nature  of  Action  and  Rbquisitbs  and  Validity  of  Contract 

1.  R^ht  in  Gmeral  and  Scope  oi  Article. — ^An  action  for  breach 

of  a  marriage  contract  will  lie  at  commoD  law.  The  law  generally 
takes  tlie  rather  worldly  view  that  marriage  is  a  "valuable"  con- 
sideration; a  thing  not  only  poaaessing  value,  but  one  the  value  of 
which  may  be  estimated  in  money,  and  therefore,  in  a  sense,  mar- 
riage engagements  are  regarded  as  business  transactions,  entered  into 
with  a  view,  in  part  at  leawt,  to  pecuniary  advantage.  The  conunon 
law  does  not  hesitate  to  award  relief  in  damages  for  the  breach  of 
such  contracts,  and  this  right  is  accorded  general  recognition  in 
modem  practice.*  An  action  for  breach  of  promise  to  marry  is,  of 
course,  predicated  upon  the  idea  of  an  existing  and  valid  contract 
to  marry,  as  distinguished  from  a  contract  of  marriage ;  *  and  in  the 
determination  of  this  question  recourse  must  be  had  to  the  general 
rules  applicable  to  all  contracts.  The  parties  must  have  the  capacity 
to  enter  into  the  contract,  there  must  be  an  offer  and  acceptance,  and 
there  must  be  a  good  and  lawful  consideration.  Moreover,  the  stat- 
ute of  frauds  is  sometimes  held  applicable,  and  the  contract  is 
governed  by  the  law  of  the  place  where  it  is  entered  into.'  A  right  of 
the  character  treated  in  this  article  is  actionable, '  however,  only 
against  the  promisee,  or  in  certain  -  instances  against  his  personal 
representative ;  *  it  cannot  be  asserted  against  a  third  party,  as  for 
instance  in  a  ease  where  a  parent  advise?  his  child  whether  he  or  she 
shall  enter  into  a  marriage  contract,  or  advises  the  breach  of  such  con- 
tract already  entered  into,  when  in  the  judgment  of  the  parent  the 
nmrriage  ought  not  to  take  place,  such  advice  or  the  result  thereof, 
it  is  held,  is  not  actionable.*  This  article  treats  of  the  right  to  sue 
for  the  breach  of  a  contract  to  marry,  the  requisites  and  validity 
of  contracts  to  marry,  and  the  remedies  for,  and  damages  result- 

1.  Wiglitman  v.  Coates,  15  Mass.  R.  174  note.  See  generally  Conflict 
1,  8  Am.  Dec  77.  Of  Laws;  Contbacts;  Statuti  or 

63  Am.  Dec.  533  note.  Frauds.    See  infra,  par.  9. 

2.  Cannon   v.   Alsbury,  1  A.   K.      4.  See  infra,  par.  13. 

Marsh.  (Ky.)  76,  10  Am.  Dee.  709.  6.  Leonard  v.  Whetetone,  34  Ind. 
See  Marriage,  App.  383,  68  N.  E.  197,  107  A.  S.  R. 

3.  63  Am.  Dec.  533  note:  40  A.  S.  252. 
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ing  from  a  breach  thereof,  both  compensatory  and  exemplary,  the 
general  subject  of  damages  being  necessarily  reserved  for  treatment 
elsewhere;*  it  further  treats  of  seduction  as  an  element  of  damages 
and  as  an  incident  where  it  is  committed  under  a  promise  to  marry, 
the  general  subject  of  seduction  being  elsewhere  treated ; '  also  of 
damages  resulting  from  the  breach  of  such  contracts,  both  corapen-. 
satory  and  exemplary ;  and  of  pleading,  practice,  defenses  and  evident 
as  specially  applicable  in  actions  of  this  nature,  the  general  prin- 
ciples of  each  of  these  subjects  being  necessarily  treated  under  their 
appropriate  headings.* 

2.  Capacity  of  Parties. — Genentlly  speaking,  persons  who  have 
not  the  capacity  of  entering  into  other  contracts  cannot  make  a  valid 
contract  to  marry;  but  the  converse  of  this  proposition  ia  not  always 
true,  for  the  institution  of  marriage  is  so  directly  iponoerned  with 
tlie  public  welfare  that  the  state  is  said  to  be  a  third  party  thereto, 
and  throws  about  it  many  restrictions  prohibiting  certain  marriages 
because  of  their  detrimental  effect  upon  society  aiid  the  species.* 
Hence,  although  a  hrnther  and  a  sister  might  make  a  valid  coii- 
traet  for  the  disposition  of  property,  public  policy  forbids  tlieir 
marriage  to  each  other,  as  it  does  also  the  inter  ma  niage  of  various 
other  classes  of  relatives..''*  The  general  rate  that  an  infant's  con- 
tract if  in  its  nature  benelicial  is  voidable  and  not  void  applies  to  a 
contract  to  marry,  which  is  ordinarily  looked  upon  as  benelk-ial.'* 
And  this  is  so  even  where  the  statute  provides  that  infants  of  a  cer- 
tain age  are  capable  of  contracting  marriage,  the  statute  being  held  to 
relate  only,  to  the  actual  marriage,  and  not  to  the  prior  agreeuienl.** 
Moreover^  such  a  contract  being  voidable  only  and  not  void,  may  at 
common  law  be  ratified  by  the  infant  attaining  majority,  in  which 
case  it  becomes  absolutely  binding  on  him.  But  an  Kuglish  statute 
providing  that  no  action  shall  be  maintained  upon  any  ratiHeation 
made  after  full  age  of  any  promise  or  contract  inade  during  infancy 
has  been  construed  to  require  the  making  of  a  fresh  promise  after 
full  age.** 

3.  Promise  and  Consideration.— A  valid  contract  to  marry  on 
which  an  action  may  be  maintained  pre8upp().ses  mutual  promises  by 

6.  See  Damages.  Marsh.  (Ky.)  76,  10  Am.  Dec.  709; 

7.  See  Sbduction.  Hunt  v.  Peake,  5  Cow.  (N.  Y.)  475, 

8.  See  Appeal  and  Error;  Argu-  15  Am.  Dec.  475;  Willard  v.  Stone, 
MENTS  of  Counsel;  Evidence;  In-  7  Cow.  (N.  Y.)  22,  17  Am.  Dec.  496; 
sTRUcnoNS;  Trial;  etc.  Rush  v.  Wiek,  31  Ohio  St.  521,  27 

9.  Trammel!  v.  Vaughan,  158  Mo^  Am,  Rep.  523. 

214,  59  S.  W.  79,  81  A.  S.  R.  302,  51      U3  Am.  Dec.  534  note. 

L.R.A.  854.  12.  Rnsh  v.  Wick,  31  Ohio  St.  521, 

10.  63  Am.  Dec.  533  note,  40  A.  27  Am.  Kep.  523. 

S.  R.  174  note.  63  Am.  Dec.  534  note. 

11.  Cannon  v.  Alsbary,  1  A.  K.     IS.  63  Am.  Dec.  534  note. 
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i\ie  pattieS' thereto;  ^*  such  promises  lieing  sufficient  as  good  consider- 
ations to -support  an  action  by  one  against  the  other  for  a  breach.^* 
If  one  party  promises  marriage  to  the  other  without  a  corresponding 
promise  made  to  him,  ihia  is  only  an  o£Eer  of  marriage,  and  not  a 
contract.  It  is  an  .  offer  revocable,  because  without  consideration  to 
support  it  until  it  has  been  accepted^  and  the  acceptance  and  cor- 
responding promise  have  been  communicated-  to  the  party  by  whom 
the  offer  was  made.'*  As  in  the  case  of  other  oflers,  the  offer  to 
marry  must,  as.  a  rule,  be  accepted  within  a  reasonable  time  to  effect 
a  binding  agreement.  No  particular  form  of  wordH  is  nece^ry  to 
^ve  rise  to  «■  contract  to  marry,  it  being  sufficient  that  the  minds  of 
the  parties  have  met  and  that  the  engagement  is  mutually  agreed 
on.''  It  is  clear  that  an  immoral  consideration  will  not  support  a 
promise  of  marriage,**  and  consequently,  if  a  promise  to  marry  is 
in  consideration  that  the  proraii^ee  sliall,  before  marriage,  have  sexual 
connection  vvith  the  promisor,  it  is  void.*'  But  where  a  promise  is 
made  by  a  man  to  marry  a  woman  at  a  certain  time,  and  if  she  be- 
comes pregnant  immediately  firom  their  intorcourse,  the  illicit  intei^ 
course  does  not  so  enter  into  the  consideration  as  to  render  the 
agreement  void,  but  merely  .fixes  the  time  for  its  performance.** 
Moreover,  it  has  bean  h(4d  that  a  promise,  to  marry,  made  after 
seduction  has  been  effected  and  in  consequence  theL%of,  is  not  thereby 
rendered  invalid, :  for  it  is  not  liable  to  the  objection  that  it  en-, 
courages  immorality,  the  wrong  having  already  been,  committed.^ 
Paradoxical  as  it  may  seem,  it  has  been  held  that  a  prpmise  to  marry 
may  be  in  restraint  of  marriage  thereby  rendering  it  unenforceable, 
as  where  it  is  to  marry  a  certain:  person  if  the  promisor  ever  marries.* 
4.  Promise  by  or  to  Harried  or  Divorced  Person^. — Any  promise 
of  marriage  made  by  or  to  a  person  who,  tti  the  knowledge  of  the 
parties,  has  a  husband  or  wife  living,  is  absolutely  void  in  its  in- 
ception and  is  ineffectual  to  give  rise  to  an  action,  although  such 
promise  is  not  to  be  performed  until  after  the  death  of  the  promisor^s 

14.  Burks  V.  Shain,  2  Bibb  (Ky.)  18.  See  CoNntAors. 
341,  5  Aia.  Dee.  616;  Burnham  v.  19.  Hanks  «.  Naglee,  54  Cal.  51, 
GomweU,  16  B.  Men.  (Ky.)  284,  63  35  Am.  Rep.  67  aud  note;  ConnoUy 
Am.  Dee.  529  and  note;  Lewis  v.  Tap-  v.  Bollinger,  67  W:  Va.  3ff,  67  S.  E. 
inan,gOMd:204,45AU.459,47L.R.A.  71,  20  Ajiq.  Cas.  1350. 
3S5;  Wilbud  «.  Stone,  7  Cow.  (N.  Y.)  63  Am.  Dee.  536  note;  40  A.  S.  R. 
22,  17  Am.  Dee.  406;  Weaver  v.  173  note. 

Baebert,  2  Pa.  St  80,  44  Am.  Dec.  20.  KilrtK  e.  Frank,  76  Ind.  594,  40 
159.  Am.  Rep.  275. 

16.  Burks  v.  Shain,  2  Bibb  (Kv.)  63  Am.  Dee.  536  note;  40  A.  S.  R. 
341,  5  Am.  Dec  616.  174  note. 

16.  Burnham  c.  Comwell,  16  B:  1.  63  Am.  Dec  536  note;  40  A.  S. 
Men.  (Ky.)  284,  63  Am.  Doc.  529  and  R.  174  note. 

note;  RusmU  v.  Cowles,  15  Qrfty  S.  63  Am.  Dee.  536  note;  40  A.  S. 
(Maw.)  582,  77  Am.  Dec  39L  R.  174  note. 

17.  63  Am.  Dee.  537  note. 
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or  promisee's  husband  or  wife.'  Likewise,  such  a  promise  is  void 
when  made  by  a  married  person  in  expectation  of  a  divorce  by  force 
of  a  pending  suit,*  or  by  one  already  divorced  if  he  is  prohibited 
from  remarrying  in  the  lifetime  of  his  divorced  wife.*  Even  if  the 
promisee  be  ignorant  of  the  fact  that  the  promisor  is  married,  the 
latter  is  not  liable  if  the  former  has  knowledge  of  such  facts  as  would 
lead  an  ordinarily  prudent  person  to  believe  him  to  be  married;  as 
where  the  plaintiff  in  an  action  for  breach  of  contract  of  marriage 
knew  that  the  defendant  was  cohabiting  wiUi  anotiier  woman  under 
such  circumstances  as  to  constitute  a  valid  common-law  marriage.* 
The  reason  for  holding  contracts  based  on  such  promises  as  void  is 
that  they  are  opposed  to  morality  and  public  polity,'  for  only  in  the 
most  corrupt  condition  of  society  could  such  agreements  be  tolerated 
as  lawful.  They  are  in  themselves  a  violation  of  marital  duty,  and 
the  persons  who  make  them  are  morally  unfaithful  to  the  marriage 
Ue.^  But  public  policy  does  not  condemn  a  contract  to  marry  after 
the  death  of  a  divorced  wife  of  one  of  the  parties,  where  there  is  no 
legal  impediment  in  the  way  of  an  immediate  marriage,  and  where 
the  agreement  for  delay  is  due  to  religious  scruples.  Under  such  con- 
ditions the  contract  is  not  void  as  in  restraint  of  marriage.'  More- 
over, although  a  person  securing  a  div(Hrce  is  prohibited  by  statute 
from  marrying  until  a  certain  time  has  elapsed  from  the  date  of 
rendition  of  the  decree,  it  does  not  impliedly  prohibit  his  entering 
into  a  contract  during  that  period  to  marry  after  the  expiration 
thereof.**  According  to  the  rulings  of  a  number  of  courts  in  the 
United  States,  a  man,  even  though  married  and  consequently  in- 
capacitated to  execute  a  contract  or  promise  of  marriage  to  another, 
may  not  escape  liability  for  damages  occasioned  by  his  promise  to 

3.  Paddock  v.  Robinson,  63  III.  99,  6.  63  Am.  Dec.  536  note;  40  A.  S.  B. 
14  Am.  Rep.  112;  Drennan  v.  Bong-  174  note. 

las,  102  III.  341,  40  Am.  R«p.  595  ;  6.  14  Ann.  Cas.  162  note. 
Brown  v.  Odill,  104  Terni.  250,  56  7.  Noice  v.  Brown,  38  N.  J.  L.  228, 
S.  W.  840,  78  A.  S.  R.  914,  52  L.R.A.  20  Am.  Rep.  388;  Johnson  v.  las,  114 
660  and  note;  Johnson  v.  Iss,  114  Tenn.  114,  85  S.  W.  79,  108  A.  S.  R. 
Tenn.  114,  85  S.  W.  79,  108  A.  S.  R.  891;  Wilson  v.  Camley  [1908]  1  K.  B. 
891  and  note;  Wilson  v.  Camley,  729,  77  L.  J.  K.  B.  594,  98  L.  T.  N. 
[1908]  1  K.  B.  729,  77  L.  J.  K.  B.  S.  265,  24  Times  L.  Rep.  277,  52  Sol. 
594,  98  L.  T.  N.  S-  265,  2^  Times  L.  J-  239,  14  Ann.  Caa.  157,  1  British 
Rep.  277,  52  Sol.  J.  239,  14  Ann.  Cas.  Rul.  Cas.  901. 

157  and  note,  1  British  Rul.  Cas.  901  8.  Paddock  v.  RobinsoDf  63  HI.  99, 
and  note.  14  Am.  Rep.  112. 

63  Am.  Dec.  536  note.  9.  Brown  v.  Odill,  104  Tenn.  250, 

4.  Noiee  v.  Brown,  38  N.  J.  L.  228,  56  S.  W.  840,  78  A.  S.  R.  914,  52 
20  Ajn.  Rep.  388,  39  N.  J.  L.  133,  L.R.A.  660. 

23  Am.  Rep.  213.  1  British  Rul.  Cas.  922  note. 

63  Am.  Dec.  535  note;  52  L.R.A.  10.  Leininger  Lumber  Co.  u.  Dewey, 
660  note;  14  Ann.  Cas.  162  note;  1  86  Neb.  659,  126  N.  W.  87,  21  Ann. 
British  Rul.  Cas.  919  note.  Cas.  471. 
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marry  an  unmarried  woman,  if  the  latter  enters  into  the  contract 
with'  him  in  ignorance  of  the  fact  that  he  has  a  wife  living;  since, 
as  it  has  been  welt  said,  the  contrary  rule  would  be  offering  a  premium 
on  villainy.**  The  strict  rule  that  a  consideration  to  support  a 
promise  is  insufficient  if  its  performance  is  utterly  and  naturally  im- 
pcesible  is  met  by  the  su^estion  that  even  if  the  future  performance 
here  is  to  be  treated  as  utterly  impossible,  yet  the  detriment  or  dis- 
advantage which  must  necessarily  result  to  the  plaintiff  in  relying 
for  any  time  on  the  promise  affords  sufficient  consideration  to  support 
the  defendant's  contract.*'  The  action  need  not  be  on  the  contract, 
however.  Recovery  may  be  had  upon  the  allegation  of  injury  by 
reason  of  the  fraud  and  deceit."  The  fact  that  the  plaintiff,  after 
acquiring  knowledge  of  the  defendant's  marriage,  consents  to  a  con- 
tinuance of  the  contract  and  takes  steps  to  bring  about  its  consum- 
mation does  not  defeat  her  right  of  action,  but  may  be  shown  in  miti- 
gation of  damages-**^ 

5.  Time  of  Performance. — It  is  not  essential  that  the  time  for  the 
performance  of  a  contract  of  marriage  be  stated,  for  in  the  absence  of 
such  a  statement  the  law  will  imply  -that  it  shall  be  performed  within 
a  reasonable  time,*'  depending,  of  course,  on  the  circumstances  of 
each  particular  case,*'  and  the  age  and  pecuniary  circumstances  of 
the  parties.*^   If  the  time  is  stated,  however,  it  must  not  be  indefinite 

1  British  Rnl.  Cas.  922  note.  Com-  authority  of  these  decisions  and  asserts 
pare  Johnson  v.  Iss,  114  Tenn.  114,  85  that  the  contract  is  void  whether  the 
S.  W.  79,  108  A.  S.  R.  891,  in  which  parties  did  or  did  not  know  that  the 
it  was  held  that  the  ill^ality  of  a  man  was  married  already.  It  is  to  be 
cpntract  made  by  a  woman  whose  bus-  observed,  however,  that  these  state- 
band  iiad  disappeared  was  not  eared  ments  are  merely  dicta,  because  in  that 
by  the  fact  that  the  marriage  was  ilot  case  the  fact  was  that  the  woman  knew 
to  take  place  until  the  expiration  of  the  man  was  married, 
suiticient  time  to  permit  ber  legally  to  13.  Kelley  v.  Riley,  106  Mass.  339, 
marry  again.  8  Am.  Rep.  336. 

11.  Paddock  «.  Robinson,  63  111.  99,  14.  Pollock  v.  Sullivan,  53  Vt.  507, 
14  Am.  Rep.  112;  Kelley  v.  Riley,  106  38  Am.  Rep.  702. 

Mass.  339,  8  Am.  Rep.  336;  Coover  v.     63  Am.  Dec  535  note;  14  Ann.  Cas. 

Davenport,  1  Heisk.  (Tenn.)  368,  2  163  note.    See  Fraud  avd  Deckit. 
Am.  Rep.  706;  Pollock  v.  Sullivan,  5:1     16.  Coover  v.  Davenport,  1  H^sk. 

Vt.  507,  38  Am.  Rep.  7021  (Tenn.)  368,  2  Am.  Rep.  706. 

63  Am.  Dec.  535  note;  40  A.  S.  R.     63  Am.  Dec.  535  note;  14  Ann.  Cas. 

174  note;  14  Ann.  Cas.  162  note;  1  163  note.  See  m/ra,  par.  19. 
British  Rul.  Cas.  917  note.  16.  Burks  v.  Shain,  2  Bibb  (Ky.) 

12.  Early  English  eases  apparently  341,  5  Am.  Dec.  616;  Johnson  «.  Levy, 
announced  the  rule  now  obtaining  in  118  La.  447,  43  So.  46.  118  A.  S.  R. 
the  United  States,  as  stated  above.  14  378, 10  Ann.  Cas.  722,  9  L.RJL.(N.S.) 
Ann.  Cas.  162  note.  Bat  in  Wilmn  v.  1020;  Connolly  v.  Bollinger,  67  W. 
Camley,  [1908]  1  K.  B.  729,  77  U  J.  Va.  30, 67  S.  E.  71, 20  Ann.  Cas.  1350. 
K.  B.  594,  98  L.  T.  N.  S.  265,  24     63  Am.  Dee.  637  note. 

Times  L.  Rep.  277,  52  Sol.  J.  239,  14     17.  Connolly  «.  Bollinger,  67  W.  Va. 
Ann.  Caa.  167, 1  British  Ral.  Cas.  901,  30,  67  S.  E.  71,  20  Ann.  Cas.  1360. 
Vaughaa  WiUiaqB,  L.  J.,  questions  the     18.  63  Am,  Dec.  537  note 
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or  uncertain — otherwise  the  contract  will  be  declared  void ;  *•  but 
it  cannot  be  said  that  an  agreement  to  maiTy  is  void  merely  because 
its  performance  is  intended  to  depend  on  the  happening  of  a  con- 
tingency.*" It  is  clear,  therefore,  that  a  contract  to  marry  after  the 
death  of  the  divorced  wife  of  one  of  the  parties  is  reasonably  definite 
and  certain  with  respect  to  the  time  of  performance,  since  it  is  made 
to  depend  upon  an  event  which,  in  the  course  of  nature,  must  in- 
evitably occur,  notwithstanding  the  fact  that  it  is  possible  that  one 
of  the  contracting  parties  may  die  before  such  event  t&kes  place.^ 
Where  a  contract  is  made  to  mairy  at  a  time  fixed,*  or  on  the  happen- 
ing of  some  event,'  or  contingency,*  it  is  not  broken  until  the  time 
arrives  or  the  event  takes  place.  But  the  mere  omission  to  marry  at 
the  stated  time  does  not  necessarily  work  a  breach  of  the  contratt.* 
Where  a  time  is  fixed  for  performance  and  one  Of  the  parties  fails 
to  perform,  no  reasonable  excuse  existing  fbr  such  ifailure,  die  other 
party  is  entitled  to  consider  the  contract  at  an  end  and  to  main- 
tain an  action  for  damages.*  A  promise  to  marry,  whenever  to  be 
consummated,  cannot  validly  subsist  after  one  of  the  parties  has 
intermarried  with  a  third  pftrson.  The  two  thitig.^  are  utterly  in- 
consistent and  antagonistic,  and  the  courts  will  indulge  no  presump- 
tion in  favor  of  a  divorce  or  against  the  life  of  the  preferred  person 
for  the  purpdse  of  discovering  a  possibility  that  the  unfaithful  one 
may  yet  be  ready  and  able  to  marry  the  other  person  also  when  the 
deferred  time  fihall  arrive.'  The  question  as  to  wlien  a  cause  of  action 
for  damages  for  breach  of  promise  of  marriage  abates  at  the  death 
of  the  promisor  is  elsewhere  treated.* 

<S.  Place  and  Manner  of  Performance. — The  place  for  the  per- 
formance of  the  contract  to  marry  need  not  be  stated  therein,  ioT 
if  no  place  be  fixed,  the.  contract  being  transitory  in  its  nature  may 
be  performed  anywhere  according  to  the  maxim  debitum  et  contracts 
mnt  nullius  hci.*  It  has  been  said,  however,  that  it  is  usual,  though 
not  infrequently  it  happ^sus  otherwise,  for  the  performance  of  the 
marriage  contract  to  take  place  at  the  residence  of  the  female  party; 

19.  Brown  «.  Odin,  104  Tenn.  250,  63  Am.  Dee.  341  note;  66  LJI.A. 
56  S.  W.  840,  78  A.  S.  R.  914,  52  799  note. 

L.R.A.  660.  .  6.  Wanecek  v.  Kratky,  69  Neb.  770, 

20.  Uww  «.  Tapman,  90  Md.  294,  n.  W.  651,  66  LJi.A.  798  and 
45  Atl.  459,  47  L.R.A.  383. 

A            '   ®                    '  58  S.  W.  840,  78  A.  8.  B.  914.  -VJ 

L.R.A.  660.  L.JI.A.  660. 

2.  66  L.R.A.  801  note.  Dee.  541  note;  66  L.B.A.  799 

3.  63  Am.  Dec.  537,  541  note.  note. 

4.  66  L.B.A.  801  note.  8.  Sw  infra,  par.  13. 

6.  Kelly  v.  Benfro,  9  Ala.  325,  44  9-  Bnrks  v  Rhain,  3  Bibb  (Ky.) 
Am.  Dee.  441.  841,  5  Am.  Dec.  616.  ■ 
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and  from  a  general  custom  it  is  frequently  inferred,  where  no  plate 
is  expressed  in  the  agreement,  that  the  performance  was  intended 
to  be  had  at  .  her  residence.'"  With  .reference  to  ceremonials  it  U 
said  *hat  if  the  parties  expresaly  a^ee  that  the  marriage  ceremony 
shall  be  celebrated  in  accordance  with  the  rules  and  customs  of  a 
particular  religion  and  church,  such  rules  and  customs  become  a  part 
of  the  contract,  and  binding  upon  the  parties,  and  a  breach  of  .prom- 
ise results  if  one  of  the  parties  refuses  to  hate  the  cei-emouy  cele- 
brated in  accordance  with  such  rules  ami  customs." 

7,  Postponements. — A  postponement  of  the  performance  of  a  con- 
bract  of  marriage,  from  the  dat«  fixed  therefor,  by  one  party  without 
the  consent  of  the  other,  does  not  constitute  an  actionable  breach 
of  the  contract,  if  based  upon  good  and  sufficient  reason; as  where 
sickness  or  disease  intervenes,'*  or  where  the  promisor,  without  fault 
on  his  part,  niay  be  in  such  a  physical  stale  Uiat,  while  able  to  go 
through  a  marriage  ceremony,  it  would  be  impossible  for  lum  to 
consummate  the  marriage  by  marital  intercourse.**  Where  the  prom- 
isor had  contracted  a  disease  prior  to  the  promise,  and,  therefore, 
at  a  time  when  he  owed  no  duty  to  the  plaintiff  and  he  had  reason 
to  believe  it  was  temporary  only,  he  is  entitled  to  postpone  the  mar- 
riage until  he  is  cured  if  the  disease  is  of  a  temporary  character, 
and  to  refuse  to  carry  out  the  contract  if  the  disease  is  permanent; 
although  there  is  authority  opposed  to  thin  view.  It  has  been  said 
that  such  a  defense  is  excluded  by  the  rule  that  no  one  can  claim 
to  be  absolved  from  the  performance  of  his  obligation  by  reason  of 
his  own  immoral  conduct  or  his  own  turpitude,  where  the  other  party 
has  not  participated  in  it,  and  that  it  would  be  more  in  accoidance 
with  correct  legal  principle  to  hold  that  tlte  plaintiff  would  be  en- 
titled to  refuse  to  marry  him,  and  treat  his  condition  as  a  breach 
of  his  contract.'*  Where  a  coutnict  of  marriage  to  be  performed 
at  a  fixed  time  is  on  that  date  postponed,  it  is  tlien  to  be  performed 
within  a  reasonable  time,  depending  of  course  upon  the  circumstance." 
of  the  particular  case  and  the  correction  of  the  c-au*es  which  ren- 
dered the  postponement  necessary.**    Where  the  marriage  is  in- 

10.  Burks  tj.  Sliain,  2  Bibb  (Ky.)  note,  15  L.R.A.  531  and  note;  Tram- 
341,  i-)  Am.  Dec.  616.  mell  v.  Vaaglian,  158  Mo.  214,  59  S. 

63  Am.  Dec.  537  note.  W.  79,  81  A.  S.  R.  302,  51  L.R.A. 

11.  Wnnecek  v.  Kratky,  69  Neb.  770,  854;  Allen  v.  Baker,  S6  N.  C.  91,  41 
96  N.  W.  651,  66  L.R.A.  798.  Am.  Rep.  444. 

12.  63  Am.  Dec.  541  note;  66JLB^.     66  L.R.A.  798  note;  7  UR.A.(N.S.) 
798  note.  5SG  note. 

13.  58  L.U,A.  480  note:  66  LJI.A.  18.  Smith  v.  Compton,  67  N.  J-  L.- 
798  note.  548,  52  Atl.  386,  58  ■L.R.A.  480. 

14.  Smitli  r.  Compton,  67  N.  J.  L.  17.  TravLs  v.  Schiiebly,  <^^8^J^^7,- 
548,  -Vi  All.  m,  58  L.R.A.  480.  1,  122  Pac.  316,  Ann.  Cas.  19131;^  WW, 
.  15.  Shackleford  u.  Hamilton,  93  Ky.  40  L.R.A.(N.S.)  585. 

80.  19  S.  W.  p,  40  A.  S.  R.  166  and      66  L.R.A.  799  note. 
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advertently  set  for  a  day  on  which  marriage  is  forbidden  by  the 
church  to  which  thq  defendant  belongs,  a  refusal  by  him  to  marry 
on  that  day  is  not  a  breach  of  his  promise  if  he  is  willing  and  ready 
to  marry  the  plaintiff  at  any  reasonable  time  thereafter.^* 

8.  Duress,  Fraud  and  Concealment. — It  is  obvious  that  a  contract 
to  marry,  like  any  other  contract,  to  be  valid  must  be  free  from  duress 
or  fraud.^*  It  has  been  held,  however,  that  duress  sufficient  to  avoid 
a  promise  to  marry  does  not  vitiate  another  promise  made  at  a  time 
when  the  party  was  not  under  duress."  On  the  question  as  to  what 
constitutes  fraud  and  concealment  sufficient  to  vitiate  a  promise  to 
marry,  the  general  proposition  has  been  laid  down  that  unconditional 
promises  of  marriage  exchanged  between  a  man  and  a  woman  imply 
that  each  is  physically,  morally,  and  legally  competent  to  enter  the 
status  of  matrimony,  and  is  capable,  in  so  far  as  he  or  she  knows  or 
has  reason  to  believe,  of  effectuating  the  principal  purposes  of  the 
marriage  relation.^  But  it  is  not  required  of  a  jmrty  before  making 
or  accepting  an  offer  of  marriage  to  communicate  all  the  previous 
circumstances  of  his  or  her  life.*  Consequently,  mere  silence  of  one 
of  the  parties  without  inquiry  by  the  other,  though  resulting  in  the 
concealment  of  matters  which  would  have  prevented  the  engagement 
if  known,  will  not  constitute  fraud.'  The  rule  on  this  subject  seems 
to  be  that  facts  relating  to  family  history,  past  life,  or  personal  traits, 
unless  involving  unchastity  or  bad  character,  are  not  of  themselves 
essentials  of  the  contract,  and  no  disclosures  or  information  need  be 
made  in  regard  to  them.  Such  matters,  however,  may  be  made  by 
special  agreement  a  part  of  the  contract,  and  then  any  misrepre- 
!5entation  or  wilful  concealment  will  be  fraud  which  may  entitle  the 
defrauded  party  to  withdraw  therefrom.*  But  if  one  party  under- 
takes, without  inquiry,  to  state  facts  relating  to  any  circumstances 
in  his  or  her  own  history,  as  to  parentage  or  family,  or  other  facts 
material  to  the  contact,  such  party  is  bound  not  only  to  state  such 

18.  63  Am.  Dec.  541  note.  4.  26  L.R.A.  430  note.  When  a  man 

19.  63  Am.  Dec.  536  note ;  40  A.  S.  enters  into  an  engagement  of  marriage 
R.  174  note.  See  also  Contracts;  with  a  woman  be  is  presumed  to  have 
Duress;  Fradd  and  Deceit.  made  himself  acquainted  with  her  ap- 

20.  63  Am.  Dec.  536  note.  pearance,  her  temper,  her  manner,  her 

1.  Grover  v.  Zook,  44  Wash.  489,  character,  and  other  matters  which 
87  Pac.  638,  120  A.  S.  R.  1012,  12  are  obvious  to  the  understanding,  and 
Ann.  Cas.  192,  7  L.R.A.(N.S.)  582.  which  can  be  ascertained  in  the  social 

2.  Van  Houten  v.  Morse,  162  Mass.  intercourse  that  usually  accompanies 
414,  38  N.  E.  705,  44  A.  S.  R.  373  and  courtship.  If  he  changes  his  mind 
note,  26  L.R.A.  430  and  note;  Col-  and  refuses  to  marry  her  for  a  defect 
bum  V.  Marble,  196  Mass.  376,  82  N.  which  is  open  to  observation,  and 
E.  28,  124  A.  S.  R.  561.  which,  by  reasonable  care,  he  might 

3.  Van  Houten  v.  Morse,  162  Mass.  have  ascertained,  it  is  no  defense  to 
414,  38  N.  E.  705,  44  A.  S.  R.  373  an  action  for  breach  of  promise  of 
and  note,  26  L.R.A.  430  and  note;  marriage.  Gring  v.  Lereb,  112  Pa.  St 
Colburn  v.  Marble,  196  Mass.  376,  82  244,  3  Atl.  841,  56  Am.  Bep.  314. 

N.  B.  28, 134  A.  S.  R.  561. 
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facts  truly,  but,  furtiiermore,  is  bound  not  to  suppress  or  conceal 
any  facts  necessary  to  a  correct  understanding  on  the  part  of  the 
other  of  the  matters  related.  Otherwise,  the  party  will  be  guilty  of 
such  fraudulent  concealment  as  may  justify  an  avoidance  of  the 
contract.  In  other  words,  a  partial  and  fragmentary  disclosure,  ac- 
companied by  the  wilful  concealment  of  material  and  qualifying  facta, 
is  as  much  of  a  fraud  as  actual  misrepresentation,  and  is  in  efPeot  a 
misrepresentation  *  Ordinarily,  any  concealment  of  a  physical  de- 
fect which  is  vital  to  the  marriage  relation  is  a  fraud  that  will  justify 
a  breach  of  promise  to  marry.* 

9.  Statute  of  Frauds. — A  promise  to  marry  is  not  a  promise  "in 
consideration  of  marriage"  so  as  to  require  it  to  be  evidenced  in  writ- 
ing, under  the  statute  of  frauds.  It  would  be  imputing  to  the  legisla- 
ture too  great  an  absurdity  to  suppose  that  it  had  enacted  that  all 
courtships,  to  be  valid,  must  be  in  writing.'  Neither  is  a  con- 
tract to  marry  within  the  provision  of  the  statute  of  frauds  requiring 
agreements  not  to  be  performed  within  a  year  to  be  in  writing.*  Under 
this  principle  it  is  not  error  for  the  court  to  refuse  to  limit  the  jury, 
in  the  consideration  of  an  agreement  and  promise  to  marry,  to  such 
an  agreement  as  may  be  performed  within  one  year  ;  •  since  a  con- 
tract to  marry,  for  instance,  "within  three  years,"  may  possibly  be 
perfcnrmed  within  a  year,  and,  furthermore,  the  statute  of  frauds  was 
not  designed  to  embrace  promises  to  marry  within  the  provision  re- 
quiring agreements  not  to  be  performed  in  one  year  to  be  reduced 
to  writing.^*  And  so  for  like  reason  it  has  been  held  that  a  \'erbal 
promise  to  marry  in  four  years  is  not  void  by  the  statute  of  frauds.*^ 
Where  there  is  no  specification  in  the  promise  as  to  the  time  of  per- 
formance, it  is  held  not  within  the  statute,  because  until  a  breach 
occurs  it  will  be  regarded  as  a  continuing  contract  by  consent  of  the 
parties.^* 

II.  Accrual  of  Right  of  Action  and  Rbmkdies 

10.  Renonciatioii  of  Promise. — It  is  a  genert^  rule  of  contracts 

that  after  the  renunciation  by  one  party  of  a  continuing  contract 
consisting  of  mutual  obligations,  the  other  party  is  at  liberty  either 
immediately  to  treat  such  rentineiation  as  a  breach  of  the  contract 

6.  Van  Hoaten  v.  Morse,  162  Mass.  v.  Tapman,  90  Md.  294,  45  Atl.  459, 

414,  38  N.  E.  705,  44  A.  S.  R.  373  47  L.R.A.  385. 

and  note,  26  L.R.A.  430  and  note.  63  Am.  Dec.  533  note. 

6.  36  L.R.A.  431  note.  \  Paggett  v.  Wallace,  75  Tex.  352, 

7.  Withers  V.  Richardson,  5  T.  B.  ^,5'  T^J^'i^'t^L^'  2?'mj  ooa 
vf  „  /If..  \  1-7  A  ™  n  -  .tx  l-*wi8  V.  iapman,  90  Md.  294, 
Men.  (Ky.)  94,  17  Am.  Dec.  44.         ^  47  ^  ^  '3^5^ 

63  Am.  Dee.  533  note.  See  also  h,  Lawrence  v.  Cooke,  56  Me.  187, 
Statute  or  Frauds.  93  ^n,.  Dec.  443. 

8.  Withers  v.  Richardson,  5  T.  B.  12.  63  Am.  Dec  534  note.  See 
Mou.  (Ky.)  94, 17  Am.  Dec.  44;  Lewis  supra,  par.  5. 
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and  sue  for  any  damages  he  has  sustained  by  reiason  of  the  breadi, 
or  to  treat  the  contract  a»  still  binding  and  wait  until  the  time  ar- 
rives for  its  pei'formance  in  order  to  give  the  party  who  has  repudi- 
ated the  contract  an  opportunity  to  comply  with  its  terms.*'  :  The 
above  rule  is  obviously  quite  as  a|>plicable  to  a  contract  in  which 
personal  status  or  personal  rights  are  involved,  as  tb  one  relating  to 
commercial  or  pecuniary  interests.  Indeed,  the  contract  of  marriage 
i^pears  to  afford  a  striking  illustration  of  the  expediency  of'  holding 
that  an  action  may  be  maintained  on  the  repudiation  of  a  contract 
to  be  performed  in  futuroM  For  the  marriage  contract  is  peculiar 
and  distinguishable  from  contracts  in  general  in  this,  that  it  iestab- 
lishes,  at  once  and  before  the  consummation  of  the  marriage,  a  rela- 
tion of  confidence  between  the  parties  and  alters  their  status.  The 
breach  of  a  contract  to  marry,  by  renunciation  or  repudiation,  ipso 
facto  destroys  the  relation  so  established,  alters  the  situation  of  the 
parties,  and  works  injury,'^  authorizing  an  immediate  action  there- 
for." There  is  authority  to  the  contrary,  however,  based  on  the 
ground  that  to  permit  an  immediate  action  would  make  the  meas- 
ure of  daiuagesi  very  difficult  of  computtftion.^'  But,  as  has 
been  said,  the  difliculty,  if  any  exists,  of  estimating  the  damages  is 
not  sufficient  reason  for  denying  to  the  plaintiff  any  redress  what- 
ever for  the  wrong  and  injury  inflicted.**  Under  the  general  rule 
stated  an  action  is  not  prematurely  brought  when  begun  soon  after 
the  day  fixed  for  the  marriage,  and  witliout  waiting  for  the  cure 
of  a  disease  for  which  the  defeudant  claimed  to  have  po^^poned  the 
marriage,  where  his  acts  and  declarations  sufficiently  sliow  that  he 
did  not  intend  to  fulfil  his  contract,  even  after  be  was  cured ;  or 
where  circumstances  show  a  repudiation  by  the  promisor  of  his  agree- 
ment ;  or  where,  prior  to  the  time  set  for  the  performance  of  the 
marriage  ceremony,  the  promisor  tells  the  promisee  that  he  does  not 
intend  to  marry  her.* 

IS.  See  Contracts.  63  Am.  Dec.  541  note;  18  Ann.  Cm. 

14.  Anderson  v.  Kirby,  125  Gtt.  62,  361  note. 

54  S.  E.  197, 114  A.  S.  R.  185,  5  Ann.     17.  i  Am.  Rep.  520  note. 

Caa.  103.  ^     «7  w  HoUoway  ti.  Griffith,  32  la.  409, 

15.  Connollv  v.   Bolhiiger,  67  W.  -  „na 

Va.  30,  67  S.  E.  71,  20  Ann.  Cas.  1350.  ^  ,  „      „     ,  ^, 

16.  Kurtz  1-.  Frank,  76  Ind.  594,  40  Traramell  v.  Vaughan,  158  Mo. 
Am.  Rep.  275;  HoUoway  r.  Griffith,  214,  59  S.  W.  79,  81  A.  S.  R.  302,  51 
32  la.  409,  7  Am.  Rep.  208  and  note;  L-R-A.  854. 

Lewis  V.  Tapman,  90  Md.  294,  45  Atl.      66  L.R.A.  801  not*. 

459,   47   L.R.A.    385;    Wanecek    v.      20.  63  Am.  D«.  541  note:-66  L.E.A. 

Kratky,  69  Neb.  770,  96  N.  W.  651,  66  798  note 

L.R.A.  798  and  note;  Bortisr.Thomp-  j  Anderson  v.  Kirby,  125  Ga.  62, 
^n,  42  N.  Y  246^  Am.  ReP;  516;  5^  g  j.  U4  A.  S.  R.  185,  5  Ann. 
Brown  r.  Odill,  104  Tcnn.  2;)0,  :j6  «  '  ' 

S.  W.  840,  78  A.  S.  B.  914,  52  LJt-A. 
660. 
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11.  Demand  for  Performance  or  Offer  to  Perform. — Wliere,  in 
marriage  engagMnents,  the  time  of  performance  is  indeiinite  and 
left  to  future  agreement,  there  being  no  dispute  about  the  engage- 
ment, the  general  role  is  Hiat  an  action  will  not  lie  for  a  breach 
thereof  until'  the  complaining  party  demands  performance  or  herself 
offers  to  perform.'  There  are  exceptions  to  the  general  rule,  how- 
ever, as  where  the  promisor  has  voluntarily  refused  to  marpy  the 
promisee.  In  such  a  ease  she  is  not  obliged  to  request  him  to  do  so 
before  bringing  action ;  '  and  again^  no  request  is  necessary  where  the 
promisor  has  abacopded,*  or  is  married  to  a  third  person. ^  More- 
over, where  the  agreement  of  marriage  is  disputed  and  denied,  or 
the  conduct  of  the  promisor  amounts  to  a  re]nidiation  of  the  agree- 
mentj  and  is  in  effect  a  refusal  to  carry  it  out,  no  demand  prior  to 
suit  is  necessary.*  If  the  parties  fix  the  time  and  place  for  the  per- 
formance of  the  contract  to  marry,  attendance  nt  such  time  and  place 
has  been  construed  as  a  sufficient  offer  to  perform ; '  and  there  is 
authority  that  when  the  time  is  fixed  but  the  place  is  not,  it  is  the 
duty  of  the  groom  to  present  himself  at  the  hoiu^e  of  his  pro;»pective 
bride  at  that  time,  and  if  he  fails  to  do  so,  the  promisee  ha^  a  right 
of  action.'  But  it  cannot  be  permitted  to  either  party  to  u  contract 
of  thLs  description  to  say  that  the  omission  to  marry  upon  a  particular 
day  is  a  breach  of  the  engagement.  The  contract  necessarily  con- 
tinued in  force  until  the  one  or  the  other  of  the  parties,  by  conduct 
or  by  words,  evinces  that  he  or  she  is  unwilling  to  proceed  to  the 
ordinary  result.  When  this  takes  place,  and  not  until  tlien,  does 
any  right  of  action  accrue  to  either  party.*  The  cases  indicate  thnt 
any  acts  of  the  promisor  which  show  a  ^lunniug  and  evasion  of  the 
contract,'*  or  a  failure  to  carry  out  ^he  contract  as  pronnsed,''  or 

3.  Kvrte  «.  Prank,  70  Ind.  594,  40  63  Am.  Dec.  541  note;  18  Ann.  Cas. 

Am  Rep.  275-,  Burks  v.  Shain,  2  Bibb  361  note.  ■ 

(Ky.)  341,  5  Am.  Dec.  616;  Burnham  In  WiUaW  v.  Stone,  7  Cow.  (N.  Y.} 

V.  Cornwell,  10  B.  Mon.  (Ky.)  284,  22,  17  Am.  Deo.  496,  it  was  held-that 

63  Am.  Dec.  529  and  note;  Hill  v.  a  refusal  to  marry  might  be  inferred 

Jones,  109  Minn.  370,  123  N.  W.  927,  from  a  total  cessation   of  intimacy 

18  Ann.  Cas.  359  and  note;  Connolly  without  explanation. 

V.  Bollinger,  67  \V.  Va.  30,  67  S.  B.  5.  63  Am.  Dec.  54J  note;  1  Ani. 

71,  20  Ann.  Cas.  1350.    See  supra.  Rep.  520  note:  18  Ann.  Can.  3G2  note. 


64  S.  E.  197,  114  A.  S.  R.  185,  5      63  Ara.  Dee.  541  note. 
Ann.  Cas.  103;  Johnson  t>.  Levy,  122      7.  Cannon    v.   Alsbary,   1    A.  K. 
La.  118,  47  So.  422,  16  Ann.  Cas.  Harsh.  (Ky.)  76,  10  Am.  Dee.  709. 


par.  ;>. 

3.  Anderson  v.  Kirby,  125  Ga.  62, 


6.  mil  V.  Jones,  109  Minn.  370,  123 
N.  W.  927,  18  Ann.  Cas.  359  and  note. 


63  Am.  Dec.  540  note;  18  Ann.  Cas. 
361  note. 


978. 


66  L.R.A.  800  note. 

8.  66  L  R.A.  709  note. 

9.  Kellv  V.  Reofro,  9  Ala.  3^5,  44 


4.  Johnson  v.  Cauikins,  1  Johns.  Cas. 
(N.  Y.)  116,  1  Am.  Dec;  102. 


Am.  I>ec  441. 

10.  66  L.R.A.  801  note. 

11.  18  Add.  Cas.  362  note. 
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any  refusal  that  is  absolute  and  unqualified  "  or  which  indicates 
a  determination  not  to  marry,'*  will  obviate  the  nececeity  tat  a  ^ 
mand  of  performance.  Moreover,  after  one  request  to  perform,  and 
a  refusal,  no  further  request  is  nectary.*'  And  if  a  request  is  neces- 
sary to  put  the  promisor  in  default,  it  need  not  be  made  by  the  prom- 
isee  personally,  it  may  be  made  by  her  father,  a  relative,  oY  other 
friend  whose  authority  may  be  inferred  from  the  relations  existing 
between  the  parties.** 

12.  Attachment  and  Arrest. — In  the  absence  of  a  special  statute, 
it  is  generally  held  that  an  attachment  cannot  be  had  in  actions  for 
breach  of  promise  to  marry.**  With  reference  to  arrest,  it  is  gen- 
erally contended  that,  as  an  action  for  breach  of  promise  to  marry 
ia  based  upon  contract,  the  action  for  damages  for  the  breach  thereof 
is  therefore  within  the  constitutional  provisions  prohibiting  imprison- 
ment for  debt.  But  where  an  element  of  moral  turpitude,  such  aa 
fraud,  enters  into  the  case  as  a  component  of  the  wrong,  the  rule  ia 
different,  and  in  such  cases  statutes  authorizing  arrests  in  breach  of 
promise  suits  have  been  upheld."  Where  circumstances  of  fraud, 
oppression  or  malice  exist  the  action  ordinarily  takes  on  a  different 
character  from  one  merely  ex  contractu,^^  and,  in  certain  cases,  has 
been  deemed  so  far  tortious  in  its  nature  as  to  justify  not  only  attach- 
ment of  property  under  a  statute  authorizing  writs  in  actions  ex 
delicto,^*  but  an  arrest  of  the  person.*®  The  courts  have  generally 
held  seduction  to  be  a  sufficient  fraud  to  sustain  the  right  to  arrest 
in  breach  of  promise  suits,  and  as  exempting  from  the  operation  of 
constitutional  provisions  prohibiting  arrests  in  actions  for  debt  except 
wher^  fraud  exists.* 

13.  Abatement  and  Revival.— The  general  rule  is  that  a  cause 
of  action  for  breach  of  promise  to  marry  does  not  survive  the 
death  of  either  the  promisor  or  the  promisee,  unless  statutes  exist 
in  the  particular  juris'diction  which  prevent  such  actions  from 
abating  on  the  death  of  one  or  both  of  the  parties;*  or  unless, 

12.  18  Ann.  Cas.  361  uote.  18.  See  infra,  par.  IC.    See  also 

13.  Trammeii  v.  Vaughan,  158  Mo.  Fraud  and  Deceit, 

214,  59  S.  W.  79,  81  A.  S.  R.  302,  51  19.  59  l.rj^.  955  j^^Ui.   See  Torts. 

L.R.A.  854;  Willard  v.  Stone,  7  Cow.  on  59  LR  A  957  note 

(N  Y  )  22.  17  Am.  Dec.  496.  ^  "O"- 

*18  Ann  'cL.  361  note.  1.  34  L.R.A.  639  note;  59  LRA. 

14  18  Ann  Cas,  360  note.  957-959  note.    See  tnfra,  par.  17,  30, 

IB.  63  Am.  Dec  541  note;  18  Ann.  ^      seduction  as  beanng  upon  dam- 

Cas  361  note  ^^S^        ^  related  to  proof  in  actions 

16.  See  Attachment,  vol.  2,  p.  81S-  hn&cb  of  promise  to  marry. 
See  also  59  L.RJ^.  954  note.  2.  20  Ann.  Cas.  1354  note;  63  Am. 

17.  34  L.R.A.  639  note;  59  L.Rjl.  Dec.  548  noU;  10  L.R.A.  584  uote. 
957  note.  See  also  Allen  «.  Baker,  86  N.  C.  91, 
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ia  certain  instances,  special  damage  results  to  the  promisee,  e.  g., 
where  a  remunerative  situation  was  given  up  because  of  the  promise.' 

III.  Damages 

14.  Rules  in  General. — ^An  action  for  a  breach  of  a  contract  to 
msTTy,  though  in  form  an  action  of  astiumpsit,  is  in  fact,  and  al- 
ways has  been,  since  it  was  sustained  at  common  law,  in  respect  to 
the  qii  stion  of  damages,  realty  in  the  nature  of  an  action  for  a 
tort.*  The  weight  of  judicial  opinion  seems  to  be  that  this  particular 
action  fo^ms  an  exception  to  the  general  rules  which  govern  contracts, 
and  that  the  damages  are  not  limited  to  the  oonsequences  of  the 
breach.^  But  from  the  nature  of  the  case  it  has  been  found  im- 
possible to  fix  the  amount  of  compensation  by  any  precise  rule,* 
and  as  in  tort  the  measure  of  damages  is  a  question  for  the  sound 
discretion  of  the  jury  in  each  particutar  instance,'  subject  of  course 
to  the  general  restriction  that  a  verdict  influenced  by  prejudice, 
passion,  or  corruption  will  not  be  allowed'  to  stand^^   The  amount 

41  Am.  Rep.  444.    And  see  Abatb-  A.  S.  R.  702,  59  L.R.A.  954,  overroled, 

UBNT  AND  Revival,  vol.  1,  pp.  41,  42.  as  to  the  admissibility  of  evidence  of 

5.  See  Abatement  akd  Revival,  seduction  except  in  proof  of  eompen- 
vol,  1,  p.  42,  note  15,  and  infra  this  satory  damages  only,  by  Wfynn  «. 
article,  par.  14-18  as  to  special  dam-  Downey,  27  R.  I.  454,  63  Atl.  401, 114 
ages  in  actions  for  breach  of  promise  A.  S.  R.  631,  8  Ann.  Cas.  912  and 
to  marry.  See,  also,  10  Ann.  Cas.  note,  4  L.R.A.(N.S.)  615  ond  note. 
725  note;  63  Am.  Dec.  548  note.  6.  Johnson  v.  Levy,  122  La.  118,  47 

4.  Thorn  v.  Knapp,  42  N.  Y.  474,  1  So.  422,  16  Ann.  Cas.  978  and  note; 
Am.  Rep.  561;  McKane  v.  Howard,  Sauer  v.  Schulenberg,  33  Md.  288,  3 
202  N.  Y.  181,  95  N.  E.  642,  Ann.  Cas.  Am.  Rep.  174;  Hahn  v.  Bettingen,  81 
1912D  960;  Mainz  v.  Lederer,  24  R.  I.  Minn.  91,  83  N.  W.  467,  50  L.R.A.  669. 
23,  51  Atl.  1044,  96  A.  S.  R.  702,  59  5  Ann.  Cas.  108  note. 
L.R.A.  954,  overruled,  as  to  the  admis-  7.  Johnson  v.  Levy,  122  La.  118,  47 
sibility  of  evidence  of  seduction  ei-  So.  422,  16  Ann.  Cas.  978;  Sauer  v. 
cept  in  proof  of  compensatory  dam-  Schulenberg,  33  Md.  288,  3  Am.  Rep. 
ages  only,  by  Wrynn  v.  Downey,  27  174;  Hahn  v.  Bettingen,  81  Minn.  91, 
R.  I.  454,  63  AU.  401, 114  A.  S.  R.  631,  83  N.  W.  467,  50  L.R.A.  669;  Chellia 
8  Ann.  Cas.  912  and  note,  4  L.R.A.  v.  Chapman,  125  N.  Y.  214,  26  N.  E 
(N.S.)  615  and  note.  308,  11  L.R.A.  784;  Daggett  v.  Wal- 

The  obligation  to  respond  in  dam-  lace,  75  Tex.  352,  13  S.  W.  49,  16  A. 
ages  for  the  breach  of  the  contract  to  S.  R.  908;  Fisher  v.  Kenyon,  56  Wash, 
marry  springs  from  the  contract  itself,  8,  104  Pac.  1127,  20  Ann.  Cas.  1264. 
as  one  of  the  incidrats  of  its  obliga-  63  Am.  Dec.  546  note;  10  L.R.A. 
tions.  Johnson  v.  Levy,  118  La.  447,  585  note.  See  Torts. 
43  So.  46,  118  A.  S.  R.  378,  10  Ann.  8.  Saner  v.  Schulenberg,  33  Md.  288, 
Cas.  722,  9  L.R.A.(N.S.)  1020.  3  Am.  Rep.  174;  Chellis  v.  Chapman, 

3  L.R.A.  213  note;  5  Ann.  Cas.  108  125  N.  Y.  214,  26  N.  E.  308, 11  L.R,A. 
note,  784;  Brown  v.  Odill,  104  Tenn.  250, 

6.  Saner  «.  Schulenberg,  33  Md.  288,  56  S.  W.  840,  78  A.  S.  R.  914,  52 
3  Am.  Rep,  174;  Thorn  ti.  Knapp,  42  L.R.A.  660;  Daggett  v.  Wallace,  75 
N.  Y.  474,  1  Am.  Rep.  561;  Mainz  v.  Tex.  352,  13  S.  W.  49,  16  A.  a  R. 
Lederer,  24  R.  I.  23,  51  Atl.  1044,  96  908. 
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of  the  verdict  may,  however,  furnish  manifest  proof  that  the  real 
merits  have  perhaps  been  too  lightly  passed  over,  in  which  case  the 
appellate  court  is  warranted  in  granting  a  new  trial* 

15.  Compensatory  Damages. — The  various  elements  of  eompen- 
satory  damages  include  the  plaintiff's  pecuniary  loss,^"  and  the  dis- 
appointment of  her  reasonable  expectations  of  material  and  worldly 
advantages  resulting  from  the  intended  marriage."  In  fact  there  is 
autiiority  that  the,  plaintiff  is  entitled  to  such  damages  as  will  place 
her  in  as  good  a  pOEUtion  iinanciallj^  as  slie  would  have  occupied  if 
the  promise  had  been  fulBUed,**  tliough  there  is  contrary  authority 
based  on  the  grounjd  that  such  a  rule  would  be  too  complicated  and 
conjectural.^'  In  awarding  compensatory  damages  the  jury  may 
further  consider  ^e  injury  to  the  plaintiff's  prospects  in  life.M  in- 
cluding the  length  of  time  during  which  the  engagement  continued.** 
the  injury  to  her  health  if  properly  alleged,^*  the  effect  of  the  breach 


63  Am.  Dee.  346  aote. 

Numerous  examples  of  what  are  and 
wbat  are  not  excessive  verdicts  will 
be  fouud  in  41  L.R.A.(N.S.)  S:>3  note; 
16  Ann.  Cas.  981  nole. 

9.  Hill  V.  Jones,  109  Minn.  370, 123 
N.  W.  927, 18  Ann.  Cas.  859.  See  also 
New  Trial;  Verdict. 

10.  Halin  V.  Bettingen,  81  Uinn.  91, 
83  N.  W.  467,  50  L.E.A.  669. 

63  Am.  Dee.  545, 546  note;  41  L.R 
(N.S.)  842  et  se^.  note. 

And,  as  to  this,  the  fact  that  the 
defendant  borroired  money  of  her 
shortly  before  marrying;  another  has 
been  held  to  be  material.  The  pur- 
chase of  articles  of  clothing  and  fur- 
Ditoi'e  in  preparation  for  marriage  is 
a  fact  admissible  io  evidence  upon  the 
qnestion  of  damages,  being  an  act  done 
by  Uie  plaintiff  toward  the  execution 
o|  the  contract,  to  which  she  was  di- 
rectly and  propeiiy  induced  by  the 
pronuBe  of  Uie  defendant.  Russell  v. 
Cowles,  15  Gray  (Mass.)  a82,  77  Am. 
Dec.  391. 

11.  Bennett  v.  Beam.  42  Midi.  346, 
4  N.  W.  8,  36  Am.  Rep.  442;  Uahn  «. 
Bfttin^n,  81  Minn.  91,  83  N.  W.  467, 
r»0  L.R.A.  669;  TramracU  v.  Vaughan, 
158  Mo.  214,  50  R.  W.  79,  81  A.  S.  R. 
302,  .')1  L.R.A.  8'>4:  Brown  r.  Odill, 
104  Teiin.  250,  .>6  S.  W.  840.  78  A.  S. 
R.  914,  52  L.R.A.  660;  Daggett  v. 


Wallace,  75  Tex.  352, 13  S.  W.  49,  16 
A.  S.  R.  908;  KendaU  v.  Dunn,  71  W. 
Va.  262,  76  S.  £.  454,  43  L.R.A. 
(N.S.)  556. 

63  Am.  Deo.  545  note;  41  L.R.A. 
(N.S.)  842  note. 

12.  Mabin  r.  Webster,  129  Ind.  430, 
28  N.  K.  863,  28  A.  S.  R.  199;  Law- 
r«nee  v.  Cooke,  56  Me.  187,  96  Am. 
Dec.  443. 

63  Am.  Dec  545  note. 

IS.  63  Am.  Dee.  545  note. 

14.  Brown  v.  Odill,  104  Tenn.  250, 
56  S.  W.  840,  78  A.  S.  R.  914,  52 
L.R.A.  660. 

But  where  a  woman  breaks  a  con- 
tract of  marriage  in  order  to  marry 
another  man  sbe  is  not  entitled  to  re- 
cover from  the  latter  for  his  breach 
of  promise  any  damages  growing  out 
of  her  wrongful  act  in  breaking  her 
promise  to  marry  the  former.  Hahn 
«.  BetUngeu.  81.  Minn.  91,  83  N.  W. 
467,  50  L.R.A.  669;  Trammell  v. 
VauKlmn.  158  Mo.  214, 59  S.  W.  79,  81 
A.  S.  li.  302,  51  L.R.A.  854. 

41  L.R.A.<N.S.)  843  note. 

15.  Lawrence  v.  Cooke,  56  Me.  187, 
96  Am.  Dec.  443. 

63  Am.  Dec.  546  note. 

16.  Hahn  v.  Bettingen,  81  Minn.  91, 
83  N.  W.  467,  50  UR.A.  669. 

63  Am.  Dec.  546  note. 
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on  her  feelings,*'  mental  suffering,*'  wounded  pride,"  pain  and 
mortification,*"  the  blighting  of  her  affections,*  her  anxiety  of  inind,- 
losa  of  reputation,'  and,  where  it  oticura,  her  seduction  by  the  de- 
fendant, a»  affecting  the  plaintiff's  feelings,  fUfections  and  pride,  even 
though  evidence  of  such  seduction  be  held  inadmissible  in  proof  of 
aggravated  or  exemplary  damages,  as  it  is  in  some  jurisdictions.* 
Thew.varioos  elements  of  compensation  must  as  a  rule  be  proved, 
otherwise  only  nominal  damages  can  be  given  *  Circumstances  de- 
signed to  humiliate  or  to  disgrace  a  promisee  may  constitute  an  ag- 
gravation of  compensatory  damages,  it  is  said,  although  not  entitling 
to  exemplary  dainages.*  Only  compensatory  damages  can  be  ob- 
tained for  breach  of  promise  of  marriage  occasioned  by  the  violent 
opposition  of  defendant's  daughter.' 

16.  EzempUry  and  Aggravated  Dainages  in  General.— An  action 
for  breach  of  contract  to  marry  is  an  exception  to  the  general  rule 
as  to  actions  upon  contracts  that  the  plaintiff  can  recover  conipen- 
uatiun  only  for  the  damages  sustained  by  the  breach  of  the  de- 

17.  Johnson  v.  Levy,  118  Ia.  447,  43  1.  Saner  v.  Scbalenberg,  33  Md. 
So.  46, 118  A.  S.  R.  378,  10  Ann.  Cas.  288,  3  Am.  Rep.  174;  llohn  v.  Bet- 
722,  9  LJl.A.(N.S.).  1020;  Sauer  v.  tingen,  81  Minn.  91,  83  N.  W.  467,  TiO 
Schulenberg,  33  Md.  288,  3  Am.  Rep.  qqq.  Trammell  *.  Vauffhaii,  158 

iI^ir^«f"A^ii^"^^i*iJl''"nl-^^'  Mo.  214,  59  S.  W.  79.  81  A.  S.  H. 
83  k  W  467  50  LR.A.  669;  Tram-  303,  5I  L.R.A.  854;  Brow  v.  Odili, 

W  7fl  S'  R   ^JS"  -,l  'r  R  ?■         Tenn.  250,  56  S.  W.  840,  78  A. 

^^•VoL\  0dm.  m'  ^Lt^^o]  ^  I  ^1%  - 

56  S.  W.  840,  78  A.  S.  R.  914,  52  352.  13  S.  W.  49,  16 

LJI.A.  660;  Daggett  v.  Wallace,  75  A-  S.  K.  908. 

Tex.  352, 13  S.  W.  49, 16  A.  S.  R.  908;  63  Am.  Dee.  545  note;  10  L.R.A.  585 

Kendall  u.  Dunn,  71  W.  Va.  262,  76  note;  41  L.R.A.(N.S.)  843  note. 

S.  E.  454,  43  L.BJL(N.S.)  556.  2.  Tobin  v,  Shaw,  45  Me.  331,  71 

63  Am.  Dec  545  note;  3  L.R.A.  213  Am.  Dec.  547. 

note.  S.  Johnson  «.  Levy,  118  La.  447,  43 

18.  Andeison  «.  Kirby,  125  Ga.  62,  So.  46, 118  A.  8.  R.  378, 10  Ann.  Cas. 
54  S.  E.  197, 114  A.  S.  R.  185,  3  Ann.  722,  9  L.RJl.(N.S.)  1020;  Johnson  v. 
Cas.  103.  Caulkins,  1  Johns.  Cas.  (K.  T.)  116, 

41  L.R.A.(N.S.)  842  note.  1  Am.  Dec  102  and  note. 

19.  Saner  v.  Schulenbere,  33  Sfd.  4.  Wrynn  v.  Downey,  27  R.  I.  'ir>4, 
288.  3  Am.  Rep.  174;  Halm  v.  Bet-  gs  Atl.  401,  114  A.  S.  R.  631,  8  Ann 
tiiigim,  81  Minn.  91,  83  N.  W.  467,  50  ^as.  912  and  note,  4  LJl.A.(N.S.) 

51  L.R  A.  854;  Brown  v.  Odill,  104  n/„Ar«, 

Tenn.  250,  56  S.  W.  840,  78  A.  S.  R.  «  ^„  *  „     ^  v.«„i,-n  iw„ 

914,  52  LJI.A.  660;  Daggett  v.  Wal-  *■  -^jT^'^.*-  8T'a^*'r"'r^?o9  5l" 

Uce,  75  Tex.  352,  13  S.  W.  49,  16  A.  59  S  W.  79,  81  A.  S.  R.  302,  51 

S  R  908  li.K.A.  o64. 

'63' Am." Dec.  545  note;  3  L.B.A.  213  41  L.RjV.(N.S.)  849  nota.   See  in- 

note.  Pa^- 

20.  63  Am.  Dee.  545  note;  41  L.R.A.  7-  10  LMA.  688  note. 
(N,S.)  843  note. 
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fendaBt,  aild  that  exemplary  or  punitory  damages  are  not  allowed^ 
since  this  rule  of  damages  applicable  to  ordinary  contracts  is  wholly 
inadequate  to  actions  for  breach  of  a  contract  to  marry.  Therefore, 
in  an  action  for  breach  of  promise  of  marriage,  it  is  always  compe- 
tent, for  the  purpose  of  enhancing  the  damages,  to  prove  the  motives 
that  actuated  the  defendant;  that  he  entered  into  the  contract  and 
broke  it  with  bad  motives  and  a  wicked  heart.^  And  evidence  of 
this  character  is  admissible,  though  it  may  involve  a  slander,  whethw 
actionable  or  not,  and  whether  the  circumstance  in  aggravation  of 
damages  occurred  before,  at  the  time  of,  or  after  the  breach,'  though 
generally  no  evidence  can  be  given  of  any  fact  occurring  after  the 
commencement  of  the  action.'*'  While,  in  certain  jurisdictions,  com- 
pensatory damages  may  be  recovered  against  the  heirs  of  a  decedent 
for  his  breach  of  a  promise  of  marriage  where  the  obligor  has  been 
put  in  default  as  provided  by  law,  exemplary  damages  are  not  allow- 
able in  such  a  case.  The  right  to  recover  exemplary  or  vindictive 
damages  (if  such  right  be  accorded  by  the  civil  law)  perishes  with 
the  debtor,  for  the  reason  that  such  damages  are  awarded,  over  and 
above  the  amount  necessary  to  compensate  the  injury  complained  of, 
by  way  of  punishment  to  the  wrongdoer  and  of  warning  to  others.^' 
Again,  it  is  sometimes  provided  by  statute  that  exemplary  damages 
shall  be  allowed  only  where  the  defendant  has  been  guilty  of  oppres- 
sion, fraud,  or  malice,  actual  or  presumed.**  Entering  into  a  mar- 
riage contract  by  one  who  knows  that  he  han  a  loathsome,  contagious 
venereal  disease  is  an  aggravation  of  damages.*'  But  there  ia  a  con- 
flict of  authorities  as  to  whether  the  fact  that  in  consequence  of 
sexual  intercourse  induced  upon  faith  of  a  promise  of  marriage,  the 
defendant  communicated  to  the  plaintiff  a  loathsome  disease  can  be 
considered  in  aggravation  of  damages.**  It  would  seem,  however, 
that  the  better  rule  is  to  consider  evidence  of  such  a  fact,  since  a 
lesser  wrong  and  one  involving'a  more  excusable  degree  of  turpitude, 

8.  Thorn  v,  Knapp,  42  N.  Y.  474,  1  10.  Dent  v.  Pickens,  34  W.  Va.  340, 
Am.  Rep.  561 ;  Baumle  v.  Verde,  33  12  S.  E.  698,  26  A.  S.  R.  921. 

Okla.  243,  124  Pae.  1083,  Ann.  Cas.      63  Am.  Dec.  547  note. 

1914B  317  and  note,  49  L.R.A.(N.S.)      11.  Johnson  v.  Levy,  118  La.  447, 

840  and  note.    See  to  the  same  effect  43  So.  46,  118  A.  S.  R.  378,  10  Ann. 

Kurtz  V.  Frank,  76  Ind.  594,  40  Am.  Cas.  722,  9  L.R.A.(N.S.)  1020. 

Rep.  275;  Chellis  v.  Chapman,  125  N.      12.  Baurale  v.  Verde,  33  Okla.  243, 

Y.  214,  26  N.  E.  308,  11  L.R.A.  784;  124  Pac.  1083,  Ann.  Cas.  1914B  317 

White  V.  Thomas,  12  Ohio  St.  312,  80  and  note,  41  L.R.A.(N.S.)  840  and 

Am.  Dec.  347;  Baumle  v.  Verde,  33  note.    See  Fraup  and  Deceit. 

Okla.  243,  124  Pac.  1083,  41  L.R.A.      13.  Trammell  v.  Vaughan,  158  Mo. 

(N.S.)  840  and  note.  214,  59  S.  W.  79,  81  A.  S.  R.  302,  51 

63  Am.  Dec.  547  note;  28  A.  S.  R.  L.R.A.  854. 
874  -note;  10  L.R.A.  585  note;  66      41  L.R.A.(N.S.)  849  note, 
L.R.A.  800  note.  14.  36  L.R.A.{N.S.)  389  note;  41 

9.  Lawrence  v.  Cooke,  56  Me.  187,  L.R.A.(N.S.)   849  note. 
96  Am.  Dec.  443. 
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as  shown  in  the  preceding  sentence,  may  be  considered  in  aggrava- 
tion of  damages.  Besides,  the  logic  and  the  manifest  justice  of  the 
rule,  supported  by  the  gieiit«r  weight  of  authority,  by  which  evidence 
of  seduction  committed  under  a  promise  to  marry  is  admi»ible  in 
.  aggravation  of  damages,  justify  the  admission,  for  a  like  piirpose, 
of  evidence  of  the  consequences  of  sach  an  act  in  a  case  where  the 
promisor  has  infected  the  promisee  with  a  loathsome  disease.'*  In 
measuring  exemplary  damages  it  has  been  held  that  the  question  of 
the  defendant's  poverty  is  immaterial.'* 

17.  Seduction  as  Aggravation  of  Damages. — While  the  rule  ob- 
tains in  many  jurisdictions,  that  seduction  cannot  be  shown  in  aggra- 
vation of  damage  in  an  action  for  breach  6(  a  marriage  contract,'' 
on  the  ground  that  the  complainant  cannot  indirectly  recover  dam- 
ages for  something  which  she  cannot  recover  damages  for  directly,'* 
and  also  on  the  ground  that  she  is  a  party  to  the  mischief,  in  the 
eye  of  the  law,  and  equally  guilty  with  her  seducer,'*  yet  the  general 
rule  and  the  one  supported  by  the  great  weight  of  authority  is  to 
the  effect  that  seduction  committed  under  a  promise  of  marriage 
is  admissible  in  evidence  in  aggravation  of  damages,  or,  as  it  is 
frequently  termed,  exemplary  damages,  and  this  Uiough  in  some 
of  the  jurisdictions  so  holding,  statutes  may  permit  an  independ- 
ent action  for  seduction.**   In  jurisdictions  where  an  independent 

15.  See  infra,  par.  17.  ney,  27  R.  I.  454,  63  Atl.  401,  114  A. 

16.  Coryell  o.  Colbaugh,  1  N.  J.  L.  S.  R.  63,  8  Ann.  Cas.  912,  4  LJ(.A. 
77,  1  Am.  Dec.  192.  (N.S.)    615,    overruling    Maina  v. 

But  see  supra,  par.  15,  upon  the  ad-  Lederer,  21  R.  I.  370,  43  Atl.  876,  24  R. 

missibility  of  evidence  to  show  the  I.  26,  51  Atl.  1044;  Weaver  r.  Baehert, 

flnaneial  circumstances  of  the  defend-  2  Pa.  St.  80,  44  Am.  Dec.  159. 
ant  in  awarding  compenaatory  dam-      20.  Hendry  v.  Ellis,  61  Fla.  277,  54 

ages.  So.  797,  33  L.R.A.(N.S.)   702  and 

17.  Barks  v.  Shain,  2  Bibb  (Ky.)  note;  Anderson  v.  Kirby,  125  Ga.  62, 
341,  5  Am.  Dec.  616  and  note;  Weaver  54  S.  E.  197, 114  A.  S.  R.  185,  5  Ann. 
V.  Bachert.  2  Pa.  St.  80,  44  Am.  Dec.  Cas.  103  and  note;  Whalen  v.  Layman, 
159;  Wrynn  v.  Downey,  27  R.  I.  454,  2  Blaekt.  (Ind.)  194,  18  Am.  Dec. 
63  Atl.  401,  114  A.  S.  R.  63,  8  Ann.  157;  Gates  v.  McKinney,  48  Ind.  562, 
Cas.  912  and  note,  4  L.R.A.(N.S.)  615  17  Am.  Rep.  768;  Kurtz  t?.  Prank,  76 
and  note,  overruling  Mainz  v.  Lederer,  Ind.  594,  40  Am.  Rep.  275;  Dalrymple 
21  R.  I.  370,  43  Atl.  876,  24  R.  L  26,  e.  Green,  88  Kan.  673,  129  Pac.  1145, 
51  AU.  1044,  50  L.R.A.  954.  43  L.R.A.(N.S.)  972  and  note;  John- 

10  L.R.A.  585  note;  5  Ann.  Cas.  son  v.  Levy,  122  La.  118,  47  So.  422, 

108  note;  Ann.  Cas.  1914B  1201  note.  16  Ann.  Cas.  978;  Lawrence  v.  Cooke, 

18.  Weaver  v.  Bachert,  2  Pa.  St.  80,  56  Me.  187,  96  Am.  Dec.  443;  Sauer 
44  Am.  Dec.  159;  Wrynn  v.  Downey,  v.  Schnlenberg,  33  Md.  288,  3  Am. 
27  R.  I.  454,  63  Atl.  401, 114  A.  S.  R.  Rep.  174;  Paul  t;.  Frazier,  3  Mass. 
63,  8  Ann.  Cas.  912,  4  L.R.A.(N.S.)  71,  3  Am.  Dep.  95;  Kelley  v.  Riley, 
615,  overmling  Mains  t>.  Lederer,  21  106  Mass.  339,  8  Am.  Rep.  336;  Ben- 
E.  I.  370,  43  AU.  876,  24  R.  I.  26,  51  nett  v.  Beam,  42  Mich.  346,  4  N.  W. 
Atl.  1044.  8,  36  Am.  Rep.  442  and  note;  Green 

19.  Burks  V.  Sfaain,  2  Bibb  (Ky.)  v.  Spencer,  3  Mo.  318,  26  Am.  Dee. 
341,  5  Am.  Dee.  616:  Wrynn  v.  Dow-  672  and  note;  Coryell  «.  Colbangh,  1 
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action  for  seduction  is  given  a  woman  by  statute,  it  htus  been  held 
that  recovery,  in  a  breach  of  promise  suit  of  damages  based  on  se- 
duction would  bur  the  independ^at  action.^  One  of  the  reasons 
given  for  the  majority  rule  above  stated  is  that  the  injury  to  a  woman 
from  her  seduction  is  made  up  of  the  pain-  she  suffers  from  shame, 
the  loss  she  sustains  in  hor  reputation  and  prospects  of  marriage,  and 
the  debasement  of  her  moral  principle.  Withholding  these  consider- 
ations from  the  mind  of  a  jury  when  assessing  damages  for  a  breach 
of  promise  of  marriage,  upon  the  faith  of  which  promise  the  woman 
has  lieen  drawn  from  tlie  path  of  virtue,  would  be  repugnant  to  ideas 
of  justice.*  It  must  be  clearly  shown  that  the  seduction  was  accom- 
plished by  means  of  the  promise,  otherwise  damages  therefor  are  not 
warranted. '  The  fact  that  the  promise  relied  upon  was  made  after 
the  seduction  is  deemed  to  have  a  bearing  on  the  question  of  admissi- 
bility of  proof  of  seduction  in  an  action  for  a  breach  of  such  promise, 
for  in  such  a  case  the  seduction  could  not  have  been  under  promise 
of  marriage  or  in  consequence  of  sueb  promise.*  The  fact  that  the 
seduction  was  committed  beyond  the  limits  of  the  jurisdiction  where 
the  suit  was  brought  has  been  held  not  to  render  evidence  thereof 
inadmissible.'  Although  seduction  may  be  shown  in  aggravation 
of  damages  in  a  breach  of  promise  suit,  still  it  seems  that  the  jury 
is  not  obliged  to  consider  it  in  estimating  damages.*  It  has  been 
said  that  the  only  .elements  of  damage  resulting  from  the  seduction 
which  the  jury  should  be  permitted  to  consider  are  the  loss  of  virtue 
and  reputation  and  the  mental  suffering  and  sense  of  disgrace  thereby 
caused.'  The  manner  of  pleading  seduction  as  aggravation  of  dam- 
ages is  elsewhere  treated.* 

18.  Attack  on  Plaintiff's  Character  as  Aggravation  of  Damages. — 
The  general  rule  is  that  if  in  an  action  for  damages  for  the  breach 
of  a  promise  of  marriage  the  defendant  wantonly,  maliciously,  or  in 
bad  faith,  or  without  any  reasonable  grounds,  or  without  any  hope 
or  reasonable  expectation  of  proving  his  assertions,  attacks  the  char- 
acter of  the  plaintiff  either  in  his  pleadings  or  in  his  evidence,  and 
in  fact  fails  to  prove  his  charges,  the  jury  in  assessing  damages  for 

N.  J.  h.  77 f  1  Am.  Dec.  192;  Conn  v.  note}  8  Ann.  Gas.  917  note.   See  au- 
WilsoH,  2  Overt.  (Tenn.)  233,  5  Am.  pra,  par.  16.    See  also  SBDncnON. 
Dec.  G63;  Daggett  r.  Wallace,  75  Tez.     1.  36  L.R.A.(N.S.)  390  note. 
352, 13  S.  W.  49, 16  A.  S.  R.  908  and     2.  5  Ann.  Cas.  108  note, 
note;  Stokes  v.  Masony'85  Vt  164,  81     3.  36  LRJL.(N.S.)  389  note. 
Atl.  162.  Ann.  Cas.  1914B  1199  and     4.  Burks  v.  Shain,  2  Bibb  (Ky.) 
note,  36  L.R.A.(N.S.)  388  and  note;  341,  5  Am.  Dec  616  and  nots. 
Dent  V.  Pickens,  34  W.  Va.  240,  12     5.  4  L£.A.(N.S.)  617  note. 
S.  E.  698,  26  A.  S.  R.  921  and  note.     '  6.  5  Ann.  Cas.  108  note. 

.5  Am.  Dec.  618  note;  63  Am.  Dee.     7.4   L.R.A.(N.S.)   618  note;  36 
54)  note;  10  L.R.A.  585  note;  4  L.R.A.  L.R.A.(N.S.)  390  note. 
(N.S.)  616  note;  41  L.R-A.(N.S.)  841     8.  Se»  infra,,  par.  21, 
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the  breach  of  the  contract  of  marriage  may  consider  in  aggravation 

of  damages  the  attack  of  the  defendant  and  his  failure  to  malke  proof; 
but  if  the  attack  is  made  iu  good  faith,  and  an  honest  attempt  is 
made  to  sustain  it  by  proof,  it  should  not  be  considered  as  aggra- 
vating the  damages  although  the  defendant  fails  to  prove  his  charges.' 
CoDtiequently  it  has  been  held  that  an  instruction  that  an  attempt 
of  the  defendant  to  prove  pregnancy  and  licentious  conduct  of  the 
plaintitr,  if  he  fails  altogeUier  in  the  proof,  is  to  be  considered  in 
aggravation  of  damages,  is  ground  for  reversal,  if  the  qualification 
is  not  added,  "unless  the  same  was  made  in  good  faith,"  or  "imless 
tlie  defendant  at  the  time  believed,  and  had  reason  to  believe,  the 
charge  to  be  true,"  or  words  of  equivalent  import.**  While  it  has 
been  held  that  the  mere  ifailuie  to  introduce  proof  to  support  an  alle- 
gation af  unchaste  or  bad  character  may  not  in  itself  be  a  sufficient 
showing  of  bad  faith  on  the  part  of  the  pleader,'*  the  better  rule 
seems  to  be  that  the  jury  may  take  this  circumstance  into  considera- 
tion in  aggravation  of  damages,  without  going  into  the  question 
whether  the  attack  was  made  in  good  or  bad  faith.*'  Although  the 
attack  on  the  character  of  the  plaintiff  is  not  made  in  a  pleading 
or  at  the  trial  such  attack  may  be  considered  in  aggravation  of  dam- 
ages as  showing  animus  and  malice.** 

19.  MitigatioiL  of  Damages. — The  defendant  may,  in  mitigation 
of  damages,  prove  any  facts  that  show  that  his  motives  in  breaking 
the  engagement  were  not  bad,  and  that  his  conduct  was  neither  cruel 
nor  malicious,*'*  as  for  example  that  at  the  time  of  such  breach  he 
was  afflicted  with  an  incurable  disease,  and  that  marriage  would  have 
an  injurious  effect  upon  him  and  probably  shorten  his  life,  because 
the  advantage  to  the  plaintiff  of  a  union  with  such  a  man  would 
be  much  less  than  if  he  were  in  full  health  and  vigor,  with  a  reason- 
able expectation  of  long  life  and  good  health.*'  For  like  re&$on  it 
is  proper  to  prove  that  the  defendant's  failure  to  keep  his  promise 
proceeded  from  no  want  of  respect  for  the  plaintiff  or  want  of  affection 

9.  Spencer  v.  Simmons,  160  Mich,  11.  Alberts  v.  Albertz,  78  Wis.  72, 
292,  125  N.  W.  9,  19  Ann.  Cas.  1126  47  N.  W.  95,  10  L.R.A.  584. 

and  note;  Hively  v.  Golnick,  123  Minn.  12.  19  Ann.  Cas.  1129  note. 

498,  144  N.  W.  213,  49  L.R.A.(N.S.)  13.  Lawrence  v.  Cooke,  56  Me.  187, 

757;   Smith  v.  Oomptoii,  67  N.  J.  96  Am.  Dec.  443;  Thorn  v.  Knapp, 

L.  548,  52  Ati.  386,  58  L.R.A.  480;  42  N.  Y.  474,  1  Am.  Rep.  561. 

Thorn  v.  Knapp,  42  N.  Y.  474,  1  Am.  41  L.R.A.(N.S.)  840  note;  19  Ann. 

Rep.  561;  White  v.  Thomas,  12  Ohio  Cas.  1129  note. 

St.  312,  80  Am.  Dec.  347  and  note;  14.  63  Am.  Dec.  548  note. 

Alberts  v.  Albertz,  78  Wis.  72,  47  N.  IB.  Mabin  v.  Webster,  129  Ind.  430, 

W.  95,  10  L.R.A.  584  and  note.  28  N.  E.  863,  28  A.  S.  R.  199  and 

63  Am.  Dec.  547  note;  41  UR-A.  note. 

(N.S.)  846  note.  63  Am.  Dec.  548  note;  15  L,R.A. 

10.  White  r.  Thomas,  12  Ohio  St.  531  note;  7  L.R.A. (N.S.)  587  note; 
312,  80  Am.  Dec.  347.  See  Imstbuc-  41  L.R.A.(N.S.)  851  note;  12  Ann. 
TiONs.  Cas.  197  note. 
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for  her,  as  where  it  appears  that  the  promise  was  broken  because  of 
disapproval  by  the  family  of  the  defendant.'*  While  an  otfer  to 
marry  made  by  the  defendant  after  the  commencement  of  a  breach 
of  promise  suit  is  no  defense  to  the  action,*'  in  some  jurisdictions  it 
may  nevertheless,  if  made  in  good  faith,  be  considered  by  the  jury 
in  mitigation  of  damages.**  This  is  on  the  ground  that  the  founda* 
tion  of  the  action  is  the  loss  tff  the  benefit  which  the  injured  party 
might  have  derived  from  the  union,  if  that  had  taken  place,  as  well 
as  compensation  to  her  wounded  feelings  and  character;  and  if  the 
other  party  has  honestly  offered  her  all  the  advantage^  of  his  wealth 
and  station  in  the  proposal  to  make  her  his  wife,  there  is  no  reason 
why  the  jury  could  not  consider  it  in  mitigation  of.  damages,  espe- 
cially as  by  this  offer,  he  has  done  much  to  relieve  her  character, 
if  that  was  impaired  by  his  conduct,  and  has  abated  at  least  her 
wounded  pride.*'  In  other  jurisdictions,  it  is  held,  however,  that 
an  offer  of  marriage  by  the  defendant,  after  a  breach  of  his  enga^re- 
ment,  cannot  be  considered  by  the  jury  in  mitigation  of  damages,** 
the  reason  being  given  that  an  offer  of  marriage  made  after  suit 
has  been  commenced  can  in  no  way  atone  for  or  correct  the  wrong 
committed  by  the  breach.*  Manifestly  an  offer  to  marry  made  by 
the  defendant  and  communicated  to  the  plaintiff's  attorney  but  not 
shown  to  have  been  communicated  to  the  plaintiff  before  suit  has 
the  appearance  of  subterfuge,  and,  as  lacking  in  good  faith,  is  not 
admissible  in  mitigation  of  damages.' 

IV.  Pleadixg,  Practicb  akd  Defenses 

20.  Complaint  tr  Declaration. — As  in  pleadings  in  other  actions 
the  declaration  or  complaint  in  an  action  for  a  breach,  of  promise 
to  marry  must  allege  all  matters  which  enter  into  the  cause  of  action.* 
Mutual  promises  must  be  alleged,*  and  this  must  be  done  in  a  direct 
and  positive  manner  and  not  by  way  of  recital ;  "  although  an  omis- 
sion to  aver  defendant's  promise  to  marry  in  a  count  for  breach  of 
promise  of  marriage  may  be  cured  by  verdict.*  Circumstances  which 

16.  63  Am.  Dee.  548  note.  76  S.  E.  454,  43  L3.A.(N.B.)  556. 

17.  See  mfra,  par.  24.  20  Ann.  Cas.  1355  note. 

18.  Kurtz  v.  Frank,  76  Ind.  594,  40  1.  Bennett  v.  Beam,  42  Mieh.  346,  4 
Am.  Rep.  275.  N.  W.  8,  36  Am.  Rep.  442. 

63  Am.  Dee.  544  note;  41  L.Rj|..  20  Ami.  Cas.  1355  note. 
(N^.)  851  note;  20  Ann.  Cas.  1354  2.  63  Am.  Dee.  544  note, 
note.  S.  63  Am.  Dee.  542  note. 

19.  Kelly  v.  Renfro,  9  Ala.  325,  44  4.  Roper  v.  Clay,  18  Mo.  383,  59 
Am.  Dee.  441.  Am.  Dee.  314. 

20  Ann.  Cas.  1354  note.  63  Am.  Dec.  542  note. 

20.  HoUoway  v.  Oriffith,  32  la.  409,     6.  Connolly  v.  Bollinger,  67  W.  Va. 
7  Am.  R^.  208;  Bennett  v.  Beam,  42  30,  67  S.  £.  7],  20  Ann.  Cas.  1350. 
UUsk.  346,  4  N.  W.  8,  36  Am.  Xlep.     6.  Roper  v.  Clay,  18  Mo.  383,  59 
442;  Kendall  v.  Dunn,  71  W.  Va.  262,  Am.  Dee.  314.   See  Verdict. 
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if  proved  would  tend  to  illustrate  the  state  of  feeling  between  the 
parties  at  the  time  when  it  is  alleged  the  contract  to  marry  was  en- 
tered into  need  not  be  alleged.  It  has  been  recommended,  however, 
to  allege  them  hy  way  of  inducement  to  the  more  material  and  substan- 
tial allegations.'  Where  the  promise  is  to  marry  on  a  particular  day 
no  request  need  be  alleged;  nor  need  a  request  be  averred  if  the 
declaration  shows  a  promise  to  marry  in  u  reasonable  time  after  re- 
quest, and  that  after  the  promise,  and  before  action,  the  defendant 
married  another,  although  it  is  not  averred  that  such  other  person  is 
still  living  •  In  respect  to  alleging  a  count  on  a  promise  to  marry 
generally  in  a  declaration  for  breach  of  a  contract  to  marry,  it  has 
been  held  that  the  dates  of  the  promise  and  request  for  performance 
need  not  be  so  stated  as  to  show  the  l^se  of  a  reasonable  time  be- 
tween them  for  performance.  Being  immaterial  and  merely  formal, 
the  dates  might  be  laid  under  a  videlicet  and  the  proof  may  vary 
therefrom  *  A  count  for  a  breach  of  promise  of  marriage  is  not 
affected  by  a  count  for  seduction  joined  with  it,  and  the  latter  may 
be  disregarded  under  a  practice  act  allowing  the  plaintiff  to  join 
as  many  difl'erent  causes  of  action  as  he  may  have  against  the  de- 
fendant.*" The  omission  to  allege  a  place  of  performance  does  not 
vitiate  the  counts,  for  a  promise  to  marry  is  valid  though  no  place 
be  agreed  on.  Where  the  time  and  place  of  performance  are  not 
fixed  by  the  agreement  of  the  parties,  to  entitle  either  to  an  action 
for  a  breach  of  the  contract  on  the  part  of  the  other,  an  ave^ent 
of  an  offer  to  marry  on  his  or  her  part  is  indispensably  necessary." 
It  is  not  necessary  to  show  that  the  plaintiff  was  of  marriageable  age. 
Infancy  of  the  defendant  is  matter  of  defense,  and  the  plaintiff  n^ed 
not  allege  or  show  that  the  defendant  was  of  full  age  at  the  time  of 
the  promise;^'  nor  is  an  infant  plaintiff  required  to  allege  the  Qon- 
sent  of  the  parent  or  guardian  to  the  marriage,  where  such  a^ent 
affects  only  the  solemnization.^'  The  rules  generfdly  as  to  pleading 
are  elsewhere  treated.'* 

21.  Pleading  Damages. — Damage  must  be  alleged  and  it  should 
be  shown  in  what  respect  the  plaintiff  was  damaged.'^  The  author^ 
ities  are  in  conflict,  however,  as  to  whether  fraud,  malice  or  other 
ground  for  the  allowance  for  exemplary  damages  must  be  alleged 

7.  Anderson  «.  Kirby,  125  Ga.  62,      63  Am.  Dec.  542  note. 

54  S.  E.  197,  114  A.  S.  R.  185, -5  12.  63  Am.  Dec.  534  note. 

Ann.  Cas.  103.  18.  Cannon  v.  AUbury,  1  A.  K. 

8.  63  Am.  Dec.  542  note.  Mareh.  (Ky.)  76, 10  Am.  Dee.  709. 

9.  Connolly  v.  Bollinger,  67  W.  Va.  63  Am.  Dec  534  note;  18  Ann.  Cas. 
30,  67  S.  E.  71,  20  Ann.  Cas.  1350.  360  note. 

10.  Roi>er  v.  Clay,  18  Mo.  383,  59     14.  See  Pucadinq. 

Am.  Dee.  314.  IB.  Daggett  v.  Wallace,  75  Tei.  352, 

63  Am.  Dec.  542  note.  13  S.  W.  49, 16  A.  S.  R.  908. 

11.  Burks  V.  Sbain,  2  Bibb  (Ky,)  63  Am.  Deo.  546  note.  See  Dam- 
341,  5  Am.  Dec.  616.  ages. 
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in  ttie  plaintifFs  pleadings  in  order  to  authorize  a  recovery.***  Ac- 
cordingly some  of  the  decisions  are  to  the  effect  that  seduction  when 
relied  upon  in  aggravation  of  damages  must  be  specially  pleaded 
on  the  ground  that  it  is  not  the  direct  natural  and  usual  result  of 
a  contract  of  marriage.*'  Opposed  to  these  authorities  are  others 
holding  that  seduction  brought  about  and  accomplished  by  the  de- 
fendant under  and  by  virtue  of  a  promise  of  marriage  may  be  shown 
in  aggravation  of  the  damages  although  not  specially  alleged.**  This 
rule  is  based  upon  the  idea  that,  when  a  contract  for  future  marriage 
has  been  entered  into,  the  relation  between  the  parties  is  in  the  nature 
of  a  trust,  and  that  the  seduction  of  the  female,  while  thus  engaged, 
is  in  itself  a  breach  of  the  promise  of  marriage,  which  is  held  to 
embrace  an  obligation  and  undertaking  to  protect  and  respect  before 
as  well  as  after  the  marriage  is  lawfully  consummated;  hence  the 
e\'idence  of  seduction  is  admitted  (whether  directly  averred  or  not  in 
the  declaration)  as  proof  of  the  violation  of  his  promise  by  the  de- 
fendant.*' In  jurisdictions  where  seduction  is  required  to  be  alleged 
in  order  to  be  given  in  evidence,  the  pleading  must  substtmtially  aver 
.  that  it  was  brought  about  and  accomplished  by  the  defendant  under 
and  by  virtue  of  the  contract  of  marriage.*"  It  cannot  be  maintained 
that  allegations  as  to  seduction,  if  pleaded  in  aggravation  of  damages 
merely,  make  the  pleading  embrace  two  causes  of  action.*  If  the 
plaintiff  wishes  to  have  considered  as  an  element  of  compensation  her 
loss  of  health  by  reason  of  the  breach,  it  has  been  held  that  it  must 
be  specially  pleaded.*  Although  no  special  damages  are  alleged,  the 
jury  may  take  into  view  the  money  value  or  worldly  advantages  of  the 

IBa.  Hively  v.  Golnick,  123  Minn.  W.  Va.  240,  12  8.  E.  698,  26  A.  S.  B. 

4&8,  144  N.  W.  213,  49  L.R.A.(N.S.)  921. 

757,  holding  that  such  avermenta  are  33  LJt.A.(N.S.)  704  note;  6  Ann. 

necessary.  Cas.  108  note. 

Ann.  Caa.  1914B  321  note.  In  Sauer  v.  Schulenberg,  33  Md.  288, 

16.  Hendry  v.  Ellis,  61  Fla.  277,  54  3  Am.  Rep.  174,  which  held  that  evi- 
Sft.  797,  33  L.R.A.(N.S.)  70?  and  dence  of  a  seduction  of  the  plaintiff, 
note;  Anderson  v.  Kirby,  125  Ga.  62,  accomplished  by  the  defendant  after 
54  S.  E.  197, 114  A.  S.  R.  185,  5  Ann.  and  by  means  of  the  promise  of  mar- 
Caa.  103  and  note;  Gates  v.  McKin-  riage,  was  admissible  on  the  question 
ney,  48  Ind.  562,  17  Am.  Kep.  768;  of  damages,  it  appeared  inferentially, 
Burks  V.  Shain,  2  Bibb  (Ky.)  341,  5  at  lea-st,  that  the  seduction  was  not 
Am.  Dec.  616;  Burnham  v.  Cornwall,  alleged. 

16  B.  Mon.  (Ky.)  284,  63  Am.  Dec.  '  19.  Dent  v.  Pickens,  34  W.  Va.  240, 

529;  Daggett  «.  Wallace,  75  Tei.  352,  12  S.  E.  698,  26  A.  S.  R.  921. 

13  S.  W.  49,  16  A.  S.  R.  908.  33  L.R.A.(N.S.)  705  note. 

4  L.R.A.(N.S.)  618  note;  Ann.  Cas.  20.  Hendry  v.  Ellis,  61  Fla.  277,  54 

1914B  1201  note.    See  supra,  par.  17.  So.  797,33  L.R.A.(N.S.)  702  and  note. 

17.  Hendry  v.  Ellis,  61  Fla.  277,  54  1.  Anderson  v.  Kirby,  125  Ga.  62, 
So.  797,  33  L.R.A.(N.S.)  702  and  54  S.  E.  197, 114  A.  S.  R.  185,  5  Ann. 
note.  Cas.  103  and  note. 

18.  Kelley  v.  BUey,  106  Mass.  339,     2.  63  Am.  Dec  546  note. 
8  Am.  Rep.  336:  Dent  v.  Pickens,  34 
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marriage  which  the  defendant  refuses  to  perform,  separate  from  con* 
aiderations  of  sentiment  and  affection,  and  the  injury  to  the  plain- 
tiff's  affections  may  be  considered  as  an  additional  element  of 
damages.' 

22.  Plea's  or  Defenses  in  General. — It  is  a  good  defense  in  an  ac- 
tion for  breach  of  promise  that  the  contract  to  marry  has  been  re- 
scinded by  agreement  of  tiie  plaintiff  or  that  she  released  her  action 
for  damages  for  its  breach,*  but  a  rescission,  if  relied  on,  must  be 
pleaded.*  In  actions  for  breach  of  promise  it  is  required,  also,  to 
plead  the  defense  of  fraud;*  the  physical  condition  of  the  plaintiff, 
when  reUed  on  as  a  bar  to  the  action; '  and  the  defendant's  physical 
condition,  it  being  stated  that  such  a  defense  should  be  spet'ially 
pleaded  even  where  relied  on  as  a  partial  defense,  and  that  it  cannot 
therefore  be  proven  under  a  general  denial.^  Where,  however,  the 
physical  condition  of  &e  plaintiff  is  relied  on  in  mitigation  of  dam- 
ages, according  to  some  authorities  it  need  not  be  pleaded.'  Infancy 
of  the  defendant,  also,  is  a  good  defense  to  actions  for  breach  of  prom- 
ise to  marry,"  even  where  seduction  results;  but  the  defense  of 
infancy  must  be  pleaded.**  The  infancy  of  the  plaintiff  at  the  time 
the  contract  was  entered  into  is  not,  however,  a  good  defense;  being 
personal  in  its  nature,  it  is  to  be  taken  advantage  of  only  by  the 
infant  himself."  Certain  defenses  have  been  held  not  to  bar  an 
action  for  breach  of  promise  to  marry,  as,  for  example,  a  former 
adjudication  in  the  defendant's  favor  in  an  action  by  the  same  plain- 
tiff for  damages  for  seduction  under  the  same  promise  of  marriage;  ^* 

3.  10  L.RJI.  5S5  note.  63  Am.  Dee.  634  note;  40  A.  S.  R. 

4.  63  Am.  Dec  542,  .545  note;  40  174  note. 

A.  S.  R.  175  note.  11.  63  Am.  Dee.  534  note:  40  A.  S. 

6.  Mabin  v.  Webster,  129  Ind.  430,  R.  174  note. 

28  N.  E.  863,  28  A.  S.  R.  199;  Krax-  12.  Rash  e.  Wiek,  31  Ohio  St.  621, 

berger  v.  Roiter,  91  Mo.  404,  3  S.  W.  27  Am.  Rep.  623. 

872,  60  Am.  Rep.  262.  IS.  Cannon  v.  Alsbnry,  1  A.  K. 

10  L.R.A.  584  note.  Harsh.  (Ey.)  76,  10  Am.  Dec.  709; 

6.  63  Am.  Dee.  536 -note;  26  L.R.A.  Hunt  v.  Peake,  5  Cow.  (N.  T.)  475, 
432  note.  15  Am.  Dee.  475;  Willard  v.  Stone, 

7.  Mabin  v.  Webster,  129  Ind.  430,  7  Cow.  (N.  T.)  22,  17  Am.  Dec  496. 
28  K.  E.  863,  28  A.  S.  R.  199.  63  Am.  Dec.  634  note. 

7  LJl.A.(N.S.)  587  note;  12  Ann.  14.  Ireland  v.  Emmerson,  93  Ind.  1, 
Cas.  197  note.  47  Am.  Rep.  364. 

i.  12  Ann.  Cas.  197  note.  See  infra,  Evideooe  that  the  settlement  of  a 
par.  2S.  soit  for  money  loaned,  and  of  a  prose- 

9.  Mabin  «.  Webster,  129  Ind.  430,  ention  for  fornication  committed  on  a 
28  N.  E.  863,  28  A.  S.  R.  199.  certain  day,  inelnded  a  eanse  of  action 

7  Ij.R.A.(N.S.)  687  note  for  breach  of  a  promise  of  marriage 

10.  Hnnt  V.  Peake,  5  Cow.  (N.  Y.)  made  on  the  same  day,  is  held  admis- 
476,  15  Am.  Dee.  475;  Willard  v.  sible  as  showing  a  good  release.  Schub- 
Stone,  7  Cow.  (N.  Y.)  22, 17  Am.  Dec.  kagel  v.  Dierstein,  131  Pa.  St.  46,  IS 
496;  Rash  «.  Wiek,  31  Ohio  St.  521,  AtL  1059,  6  L.R.A.  481. 

27  Am.  Rep.  523. 
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and,  likewise,  the  existence  of  a  contract  of  marriage  between  the 
plaintiff  and  a  third  person  when  the  contract  sued  on  was  entered 
into,  there  being  no  fraud  shown.^'  In  this  character  of  action  cer- 
tain defenses  are  held  to  be  inadmissible,  such  as  kinship  of  the 
parties  when  it  is  not  within  the  degrees  within  which 'marriage  is 
made  unlawful  by  statute;  '*  violations  by  the  plaintiff  of  the  crim- 
inal law,  espedally  where  there  is  no  evidence  that  the  defendant 
was  informed  thereof,  or  that  he  refused  marriage  on  that  account; 
immodest  or  indecent  conduct  by  the  plaintiff  not  amounting  to  un- 
chastity;'®  or  that  the  defendant  thought  that  the  marriage  would 
not  conduce  to  the  happiness  of  both  and  for  that  reason  broke 
the  engagement,  or  that  he  lost  his  affeation  for  the  plaintiff  before 
the  suit.^' 

.  23.  Disease  and  Impediments, — A  contract  to  marry  is  coupled 
with  the  implied  condition  that  the  parties  shall  not  endanger  life 
and  health  in  the  consummation  of  the  marriage.*'*  It  is  therefore 
the  rule  that  where  such  illness  or  disease  exists  in  either  party  to 
the  contract  as  would  render  the  result  above  indicated  most  probable 
in  case  of  marriage,  a  breach  of  the  contract  to  marry  is  excusable;  ^ 
provided,  however,  the  disease  is  not  merely  temporary  in  its  nature,* 
or  contracted  by  the  defendant  after  the  promise  to  marry,  or  contract- 
ed before  and  known  by  him  to  be  incurable,  in  which  cases  he  is 
answerable  in  damages  *  There  is  authority,  however,  that  nothing 
will  excuse  the  defendant  for  the  breach  except  such  a  disease  or 

15.  Roper  ».  Clay,  18  Mo.  383,  59  Vaughan,  158  Mo.  214,  59  S.  W.  79,  81 
Am.  Dec.  314.  A.  S.  R.  302,  51  L.R.A.  854;  Sandera 

63  Am.  Dec  542, 545  note;  26  Lit.A.  v.  Coleman,  97  Va.  690,  34  S.  E-  621, 

432  note.  47  L.R.A.  581;  Grover  v.  Zook,  44 

16.  Alberts  v.  Albertz,  78  Wis.  72,  Wash.  489,  87  Pae.  638,  120  A.  S.  R.  • 
47  N.  W.  95,  10  L.R,A.  584.  1012,  12  Ann.  Cas.  192  and  note,  7 

17.  63  Am.  Dee.  544  note ;  26  L JEl»&..  L.K.A.(N.S.)  582;  Travis  v.  Schnebly, 
432  note.  68  Wash.  1,  122  Pac.  316,  Ann.  Cas. 

18.  Colburn  v.  Marble,  196  Mass.  1913E  914,  40  LJt.A.(N.S.)  585  and 
376,  82  N.  E.  28, 124  A.  S.  R.  561.  note. 

As  to  the  defense  of  the  unchastity  2.  Shackleford  v.  Hamilton,  93  Ky. 
of  plaintiff  see  infra,  par.  25,  30.        80,  19  S.  W.  5,  40  A.  S.  R.  166,  15 

19.  63  Am.  Dee.  544,  545  note;  40  L.R.A.  531. 

A.  S.  R.  175  note.  It  is  held  that  a  man  is  released  from 

20.  Trammell  v.  Vaughan,  158  Mo.  his  promise  of  marriage  if  the  other 
214,  59  S.  W.  79,  81  A.  S.  R.  302,  party  to  the  contract  becomes  ill  with- 
51  L.R.A.  854;  Sanders  v.  Coleman,  out  fault  of  either  party  after  the 
97  Va.  690,  34  S.  E.  621,  47  L.H.A.  promise  is  made,  and  fails  to  recover 
581;  Grover  v.  Zook,  44  Wash.  489,  her  health  within  a  reasonable  time 
87  Pae.  638,  120  A.  S.  R.  1012,  12  thereafter.  ■  Travis  v.  Schnebly,  68 
Ann.  Cas.  192  and  note,  7  L.R.A.  Wash.  1,  122  Pac.  316,  Ann.  Cas. 
(N.S.)  582.  1913E  914  and  note,  40  L.R.A.(N.S.) 

1.  KImckleford  v.  Hamilton,  93  Ky.  585.    And  see  Contracts. 
80,  19  S.  W.  5,  40  A.  S.  R.  166,  15     3.  AUen  v.  Baker,  86  N.  C.  91,  41 
L.R.A.  531  and  note ;  ' Trammell  v.  Am.  Rep.  444. 
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complication  of  dii^eases  as  renders  the  making  of  the  marriage  con- 
tract, and  the  consummation  of  the  marriage  by  marital  intercourse, 
impossible.*  Insanity  obviously  would  be  a  good  defense  to  the 
action ;  •  although  it  is  no  defense  that  prior  to  the  promise  the 
promisee  had  been  insane  and  confined  in  an  insane  asylum.*  An 
incurable  impotence  of  a  man  which  is  due  to  a  surgical  operation 
is  a  good  defense  to  the  action  although  it  was  known  to  both  parties 
at  the  time  of  the  promise,  and  especially  would  this  be  true  where 
this  defect  makes  ihe  marriage  void  by  express  provision  of  statute.' 
Likewise,  a  natural  impediment  unfitting  the  woman  for  perform- 
ing the  functions  of  the  marriage  state  is  a  good  defense,^  even  though 
the  impediment  is  not  of  such  a  nature  as  would  be  a  ground  of 
divorce  after  marriage  •  The  matter  of  postponement  of  the  mar- 
riage on  account  of  8uper\'ening  illness  or  disease  is  elsewhere 
treated.'* 

24.  Offer  to  Marry. — Where  an  offer  to  marry  has  been  made  by 
the  defendant,  prior  to  any  breach  of  the  contract,  and  refused  by 
the  plaintiff,  such  offer  and  refusal  are  a  good  defense  to  an  action 
for  breach  of  promise  to  marry,''  and  this  is  so  although  the  defend- 
ant may  have  been  guilty  of  conduct  that  would  warnmt  plain- 
tiff in  considering  the  engagement  at  an  end ;  but  the  rule  is  well 
settled,  that  it  is  no  defense  that  the  defendant,  after  the  cause  of 
action  arose,  offered  to  marry  the  plaintiff ; "  for  a  subsequent  offer, 
viewed  most  favorably,  shows  nothing  more  than  an  attempt  to  effect 
a  compromise  or  an  accord  and  satisfaction.'*    But  the  defendant 

^     7  L.R.A.(N.S.)  585  note.  8.  Grin^  v.  Lerch,  112  Pa.  St.  244, 

4.  Smith  V.  Compton,  67  N.  J.  li.  3  Atl.  841,  56  Am.  Rep.  314. 

548,  52  Atl.  386,  58  L.R.A.  480.  40  A.  S.  R.  174  note;  10  L.R.A.  r>84 

63  Am.  Dee.  544  note.  note;  15  L.R.A,  531  note;  26  L.R.A. 

This  doctrine  is  based  on  the  ground  431  note. 

that  though  in  bad  health,  the  man  9.  Gring  v.  Lerch,  112  Pa.  St.  244, 

might  nevertheless  so  far  perform  his  3  Atl.  841,  56  Am.  Rep.  314. 

contract  as  to  marry  the  woman,  and  10.  See  supra,  par.  7. 

thus  secure  to  her  the  status  and  social  11.  63  Am.  Dec.  644,  548  note;  40 

position  of  his  wife,  and  endow  her  A.  S,  R.  176  note;  20  Ann.  Cas.  1364 

with  a  wife's  interest  in  his  estate,  and  note. 

if  unwilling  to  4o  this,  he  should  com-  12.  Kelly  v.  Renfro,  9  Ala.  325,  44 

peusate  her  in  damages  for  his  refusal.  Am.  Dec.  441. 

And  see  also,  as  inferentially  support-  63  Am.  Dec.  544  note, 

ing  this  line  of  authority,  Mahm  tt.  13.  Kelly  w.  Renfro,  9  Ala.  32.5,  44 

Webster,  129  Ind.  430,  28  N.  E.  863,  Am.  Dee.  441;  Connolly  v.  Bollinger, 

28  A.  S.  R.  199.  67  W.  Va.  30,  67  S.  E.  71,  20  Ann. 

41  Am.  Rep.  448  note.  Cas.  1350  and  note;  Kendall  v.  Dunn, 

6.  40  L.RJ\..(N.S.)  586  note.  71  W.  Va.  262,  76  S.  E.  454,  43 

6.  63  Am.  Dee.  545  note;  26  L.R.A.  L.R.A.(N.S.)  556. 

432  note.  63  Am.  Dec.  544  note. 

7.  63  Am.  Dec.  536  note;  40  A.  S.  14.  Connolly  v.  Bollinger,  67  W. 
B.  174  note;  15  L.R.A.  631  note;  7  Va.  30,  67  S.  E.  71,  20  Ann.  Cas. 
LJtJl.(N.S.)  586  note.  135a 
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should  not  be  allowed  to  escape  the  consequences  of  his  wilful  breach 
of  the  engagement  by  offering  to  consummate  a  marriage  already 
'beclouded  by  his  bad  faith  and  deceit.**  So,  even  where  the  plain- 
tiff in  consideration  of  the  subsequent  offer  agrees  to  dismiss  the  suit, 
she  is  not  bound  by  her  action  if  the  new  promise  was  not  made 
in  good  faiths* 

25.  Unchastity. — ^The  proposition  that  illicit  intercourse  of  the 
plaintiff,  prior  to  the  proniiye  and  then  unknown  to  the  defwdunt, 
or  subsequent  to  the  promise,  with  another  than  the  defendant,  is  a 
defense  to  the  action,  is  fundamental  and  well  established.  The  law. 
through  implication,  reads  into  the  promise  of  either  party  to  the 
engagement  the  representation  of  chastity  which,  if  false  or  a  misrep- 
resentation, constitutes  a  fraud  vitiating  the  whole  contract.*'  But 
unchastity  of  the  plaintiff  is  not  entitled  to  consideration  in  estimat- 
ing damages,  where  it  appears  that  the  only  person  with  whom  the 
plaintiff  had  illicit  intercourse  was  the  defendant  himself,**  or  if  he 
knew  that  the  plaintiff  was  unchaste  at  the  time  the  promise  was 
made,*'  or  knowing  of  such  conduct,  subsequently,  made  no  objec- 
tion.** It  is  immaterial  tiiat  the  want  of  chastity  was  not  known  to 
the  defendant  until  after  the  commencement  of  an  action.*  More- 
over an  act  showing  a  want  of  chastity  cannot  be  obliterated  or  re- 
claimed by  a  lapse  of  time.*  As  to  pleading  unchastity  not  known 
to  the  defendant  at  the  time  the  promise  was  made,  there  is  a  con- 
flict of  authorities,  some  of  which  hold  that  it  must  be  pleaded  in 
order  to  be  given  in  evidence  as  a  defense ;  •  but  as  to  this  there  is 
authority  to  the  contrary.*  Thus,  proof  of  unchastity  of  the  plaintiff 
has  been  held  admissible  under  the  plea  of  non  assumpsit  because  it 
goes  to  the  consideration,*  The  subject  of  evidence  relating  to  un- 
chastity as  a  defense  is  elsewhere  treated.* 

16.  Kurtz  o.  Frank,  76  Ind.  594,  40  note.   See  Fraud  and  Deoetf. 

Am.  Rep.  275.  18.  10  h.R.A.  584  note. 

20  Ann.  Cas.  1354  note.  19.  Alberts  v.  Albertz,  78  Wis.  72, 

16.  20  Ann.  Cas.  1354  not«.  47  N.  W.  95,  10  L.R.A.  584  and  note. 

17.  Bell  V.  Eaton,  28  Ind.  468,  92  20.  63  Am.  Dec.  543,  544  note;  14 
Am.  Dee.  329  and  note;  McKee  v.  L.R.A.(N.S.)  748  note;  10  L.R.A.  584 
Nelson,  4  Cow.  (N.  T.)  355,  15  Am.  note. 

Dee.  384',  McKane  v.  Howard,  202  N.  1.  Colbnm  v.  Marble,  196  Mass.  376, 

Y.  181,  95  N.  E.  642,  Ann.  Cas.  1912D  82  N.  E.  28,  124  A.  S.  R.  561. 

960  and  note;  Weeks  «.  Mays,  87  Tenn.  2.  26  L.R.A.  431  note. 

442, 10  S.  W.  771,  3  L.R.A.  212;  Fos-  3.  63  Am.  Dec.  543  note;  Ann.  Cas. 

ter  V.  Hanehett,  68  Vt.  319,  35  AU.  1912D  965  note. 

316,  54  A.  S.  R.  886.  4.  Foster  v.  Hanehett,  68  Vt.  319, 

1  Am.  Dec.  104  note;  63  Am.  Dec.  35  Atl.  316,  54  A.  S.  R.  886. 

543  note;  40  A.  S.  R.  172  note;  26  5.  63  Am.  Dec.  543  note, 

L.R.A.  431  Dotej  14  L.R.A.(N.S.)  748  6.  See  infra,  par.  30. 

168 


Digitized  by  Google 


4  B.  C.  L. 


BBEACH  OF  PROMISE  OF  MARRIAQE 


V.  Evidence 

26.  Hutual  Promises. — While  it  is  necessary  to  prove  a  mutual 
promise  of  marriage  in  order  to  support  an  action  for  breach  of 
promise  to  marry/  an  express  promise  need  not  be  proved.  The 
promise  may  be  inferred  from  the  circumstances  which  usually  at- 
tend an  engagement*  And  so  it  has  been  held  that  a  promise  may 
be  inferred  from  proof  of  intimate  and  frequent  association  at  the 
time  of  and  prior  to  the  engagement;*  of  the  voluntary  admissions 
and  declarations  of  the  defendant,^*  including  his  admisaiona  made 
by  letter '1  and  declarations  and  admissions  of  the  plaintiff  made 
in  the  defendant's  presence,  and  preceding  the  alleged  breach ; 
or  of  acts  or  conduct  of  the  plaintiff  in  the  presence  of  the  defend- 
ant,^* her  declarations  or  statements  made  in  bis  presence ;  ^*  and, 
in  certain  cases,  the  acts  and  declarations  of  the  plaintiff,  without 
the  presence  of  the  defendant,  such  as  her  preparations  for  the  mar- 
riage,^*^  and  communications  by  her  to  her  own  family  of  the  fact 
of  her  engagement  to  marry.^*  Concerning  the  admissibility  of  e\'i- 
dence  relating  to  the  acts  and  declarations  of  the  plaintiff  out  of  the 
presence  of  the  defendant,  there  is  a  decided  conflict  of  authority, 
and  some  authorities  deny  the  propriety  of  admitting  testimony  of 

7.  Weaver  v,  Bachert,  2  Pa.  St.  80,     10.  63  Am.  Dee.  538  note. 

44  Am.  Dec.  159.  VaiTue  admissions  not  clearly  refer- 

8.  Walmsley  t?.  Robinson,  63  111.  41,  ring  to  a  promise  to  marry  are  not, 
14  Am.  Kep.  Ill;  Bamham  v.  Com-  however,  admissible.   Weaver  v.  Bach- 
well,  16  B.  Mod.  (Ky.)  284,  63  Am.  ert,  2  Pa.  St  80,  44  Am.  Deo,  159. 
Dec.   529  and  note;  Wightman   v.     63  Am.  Dec.  538  note;  10  L.RA.. 
Coates,  15  Mass.  1,  8  Am.  Dec.  77;  58.i  note. 

Russell  V.  Cowles,  15  Gray  (Mass.)      11.  See  infra,  par.  27. 
582,  77  Am.  Dee.  391;  Green  v.  Spen-      12.  63  Am.  Dec.  545  note, 
cer,  3  Mo.  318,  26  Am.  Dec.  672;      13.  77  Am.  Dec.  391  note. 
Wrynn  v.  Downey,  27  R.  I.  454,  63      It  has  been  said  that  the  evidence 
Atl.  4(U,  114  A.  S.  R.  63,  8  Ann.  Cas.  of  the  conduct  of  the  parties  towards 
912,  4  L.R.A.(N.S.)  615;  Connolly  «.  each  other  should  be  limited  to  the 
BoUitiger,  67  W.  Va.  30,  67  S.  E.  71,  open  visible  or  pubUe  conduct  of  the 
20  Ann.  Cas.  1350.  parties  toward  each'  other,  and,  ^ere- 

26  Am.  Dee.  678  note;  36  Am.  Dec.  fore,  that  evidence  of  sedaetioD  is  not 
347  note.  admissible  to  prove  a  contract  of  mar- 

9.  Anderson  r.  Kirby,  125  Ga.  62,  riage.  Wrynn  v.  Downey,  27  R.  I. 
54  S.  E.  197, 114  A.  S.  R.  1^5,  5  Ann.  454,  63  Atl.  401,  U4  A.  S.  R,  63,  8 
Cas.  103.  Ann.  Cas.  912,  4  L.R.A.(N.S.)  615. 

It  is  held,  however,  that  a  promise  14.  Green  v.  Spencer,  3  Mo.  318,  26 

to  marry  is  not  necessarily  implied,  as  Am.  Dec.  672. 

a  matter  of  law,  from  mere  attentions  15.  Wetmore  v.  Hell,  1  Ohio  St  26, 

paid  by  a  man  to  a  woman,  although  59  Am.  Dec.  607. 

exclusive  and  long  continued.   Walm-  63  Am.  Dec.  538  note, 

sley  V.  Robinson,  63  HI.  41,  14  Am.  16.  Lewis  v.  Tapman,  90  Md.  294, 

Rep.  Ill;  Bumham  v.  Corawell,  16  45  Atl.  459,  47  L.R.A.  3a5;  Wetmore 

B.  Mod.  (Ky.)  284,  63  Am.  Dec.  529;  v.  MeU,  1  Ohio  St  26,  59  Am.  Dee.. 

Mnnson  v.  Hastings,  12  Vt.  346,  36  607, 

Am.  Dee.  346.  63  Am.  Dee.  638  uoU, 
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this  character;  and  there  is  a  ruling  that  declarations  made  to  the 
plaintiff  by  the  'defendant's  mother,  in  the  defendant's  iibrsence,  and 
not  communicated  to  him,  are  admissible,  either  as  tending  to  prove 
the  alleged  promise  on  the  part  of  the  defendant,  or  that  on  the 
part  of  the  plaintiff.**  Obviously,  a  plaintiff's  declaration  made  to  a 
third  party  of  a  willingness  to  marry  the  defendant  is  not  e\idence 
to  prove  a  promise  by  the  defendant;  nor  are  the  declarations  or 
opinions  of  defendant's  parents  binding  upon  him  or  admissible  in 
proof.**  Again,  it  is  not  permissible  to  admit  proof  of  rumors  or 
reports  of  improper  conduct  by  the  plaintiff  in  an  action  for  breach 
of  a  promise  to  marry. ^  The  question  as  to  whether  a  promise  is 
proved  is  for  the  jury  * 

27.  Letters  to  Show  Hutoal  Promises. — The  plaintiff  may  give 
in  evidence,  against  the  defendant,  any  letters  of  his,  containing  ad- 
missions material  to  the  questions  in  issue,*  and  this  may  be  done 
without  putting  in  the  whole  correspondence  between  them  *  More- 
over, if  letters  which  she  introduces  show  that  they  were  written 
in  reply  to  other  letters,  she  may  doubtless  give  in  evidence  those 
letters  too,  as  tending  to  explain  the  replies.  She  is  not,  however, 
bound  to  do  so,  but  may  leave  it  to  the  defendant,  upon  cross-exam- 
ination, or  otherwise,  to  offer  any  competent  evidence  of  them  or 
their  contents,  if  he  wishes.*  The  contents  of  the  letters  may  be 
proved  by  secondary  evidence,  where  such  letters  if  existing  would 
themselves  be  admissible,  when  their  destruction  is  shown  to  have 
arisen  from  misapprehension,  and  to  have  been  without  any  fraudulent 
purpose,  though  it  was  the  party's  voluntary  act.  And  to  repel  the 
inference  of  fraud  a  witness  who  was  present  and  advised  the  de- 
struction of  the  lettei^  may  be  allowed  to  state  his  declarations  made 
to  the  party  at  the  time,  such  declarations  being  admissible  as  a  part 
of  the  res  ge»tse,  and  as  explanatory  of  the  motive  which  induced 
the  party  to  destroy  such  letters.*  Even  when  it  appears  that  tiie 
plaintiff  has  been  in  possession  of  all  the  correspondence  iJetween 
the  parties,  and  has  destroyed  or  refuses  to  produce  a  portion  of  it, 
she  may  notwithstanding  give,  in  evidence,  any  letters  of  the  de- 
fendant containing  admissions  of  the  existence  of  the  contract,  and 

17.  Walmsley  v.  Robinson,  63  HI.  104  Pae.  1127,  20  Ann.  Cas.  1264; 
41,  14  Am.  Rep.  111.  ConiioUv  «.  Bollinger,  67  W.  Va.  30, 

18.  Lawrence  v.  Cooke,  56  Me.  187,  67  S.  E.  71,  20  Ann.  Cas.  1350. 

96  Am.  Dec.  443.  3.  Stone  v.  Sanborn,  104  Mass.  319, 

63  Am.  Dec.  538  note.  6  Am.  Rep.  238. 

19.  Bamham   v.   Comwell,  16   B.      63  Am.  Dec.  538  note. 

Mon.  (Ky.)  284,  63  Am.  Dec.  529.  4.  Stone  v.  Sanborn,  104- Moss.  319, 

20.  Lawrence  v.  Cooke,  56  Me.  187,  6  Am.  Rep.  238. 

96  Am.  Dec.  443.  5.  Stone  v.  Sanboni,  104  Mass.  319, 

1.  Willard  t).  Stone,  7  Cow.  (N.  T.)  6  Am.  Rep.  238. 

22,  17  Am.  Dec.  496.  6.  Tobin  v.  Shaw,  45  Me.  331,  71 

2.  Fisher  v.  Kenyon,  56  Wash.  8,  Am.  Dec.  547. 
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of  its  breach  by  him,  and  *lso  a  letter  replying  to  one  which  was 
destroyed  or  not  produced.'  Whether  letters  have  been  lost  or  de- 
stroyed and  if  so  whether  their  destruction  was  fw  a  dishonest  pur- 
pose are  questions  for  the  court  to  determine.'  Where  the  plaintiff 
introduces  the  defendant's  letters,  and  the  defendant  fails  to  produce 
the  plaintiff's  letters  in  reply,  it  does  not  warrant  an  instruction  that 
the  jury  may  draw  the  strongest  inferences  as  to  the  contents  of  the 
letters,  because  a  party  is  not  bound  to  produce  the  declarations  of 
his  adversary.* 

28.  Proof  of  Breach, — Proof  of  a  breach  of  the  promise  to  marry 
.  need  not  be  evidenced  by  positive  words  of  refusal  by  the  defendant. 
Circumstantial  evidence  is  sufficient  for  that  purpose ; "  hut  such 
breach  cannot  be  proved  by  evidence  of  seduction.**  Likewise,  a 
tender  of  performance  or  a  request  to  the  defendant  to  perform  to 
bring  about  a  breach,  is  provable  by  circumstances.** 

29.  Opinions. — ^While  as  a  general  rule  a  witness  is  not  at  liberty 
to  express  an  opinion,  but  must  confine  himself  to  the  statement  of 
facts,**  an  exception  to  the  rule  obtains  in  many  actions  for  breach 
of  promise  to  marry.  In  such  actions  it  is  held  that  opinions  of 
witnesses  are  admissible  if  founded  on  observation,  and  relate  to 
certain  affections  of  the  mind,  such  as  joy  and  grief,  hope  and 
despondency,  and  the  like.  These  phases  of  feeling  are  often  made 
known  to  an  intimate  acquaintance  without  any  verbal  communi- 
cation, by  the  general  appearance  and  conduct  of  the  party,  with 
entire  certainty,  when  the  facte  on  which  con\iction  is  founded 
in  the  mind  of  an  acquaintance  cannot  be  fully  disclosed  in  language 
so  as  to  be  understood  by  a  stranger.**  The  testimony  of  a  witness, 
therefore,  as  to  the  mental  difference  he  observed  in  the  plaintiff 
after  defendant  ceased  to  visit  her,  is  admissible."  And  so,  on  the 
theory  that  injury  to  the  feelings  of  the  plaintiff  is  an  element  of 
damage  in  actions  for  breach  of  promise  to  marry,  it  has  been  held 
that  the  plaintiff's  neighbors  and  intimate  friends  may  testify  as  to 
their  opinion  of  the  amount  of  dam£^  she  had  sustained.** 

30.  Proof  of  Unchastity. — The  proof  of  unchastity  as  a  defense  in 
actions  for  breach  of  promise  to  marry  is  obviously,  and  perhaps 
properly,  attended  with  many  dangers  and  difficulties.    It  is  clear 

7.  Stone  v.  Sanborn,  104  Mass.  319,  12.  63  Am.  Dec.  540  note. 
6  Am.  Rep.  238.  13.  See  Evu)enob. 

8.  Tobin  v.  Shaw,  45  Me.  331,  71  14.  Tobin  v.  Sham,  46  Me.  331,  71 
Am.  Dec.  547.  Am.  Dec.  547;  McKee  ti.  Nelson,  4 

9.  63  Am.  Dec.  538  note.  Cow.  (N.  T.)  355,  15  Am.  Dee.  384 

10.  63  Am.  Dee.  540''note;  18  Ann.  and  note. 

Ca8.  361  note.  15.  Tobin  v.  Shaw,  45  Me.  331,  71 

11.  Wrynn  v.  Downey,  27  R.  I.  454,  Am.  Dec.  547. 

63  Atl.  401,  114  A.  S.  R.  63,  8  Ann.  16.  Jones  r.  Fuller,  19  S.  C.  66,  45 
Caa.  912,  4  L.R.A.(N.S.)  615.  Am.  Rep.  761. 
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that  this  defen»e  should  not  be  advanced  unless  there  is  almost  a 

certainty  that  it  is  not  only  based  upon  the  truth,  but  that  it  will 
not  fail  for  any  deficiency  or  weakness  of  proof.  The  practitioner 
will  understand  the  damaging  and  often  disastrous  effects  upon  his 
case,  bis  client's  interests,  and,  incidentcdly  at  times,  upon  his  own 
reputation,  to  say  nothing  of  the  possible  wrong  that  may  be  done 
to  an  innocent  party,  where,  through  undue  persuasion  or  any  other 
cause,  he  is  prevailed  upon  to  charge  the  plaintiff  with  unchastity  as 
a  defense,  except  where  the  strongest  and  most  conclusive  proof  is  at 
band  to  establish  such  a  defense  on  the  trial.  Upon  the  subject  of 
proof  of  unchastity  as  a  defense  evidence  of  particular  acta  of  un- 
chastity is  generally  held  admissible.*'  And  while  there  is  a  ruling 
to  the  effect  that  the  fact  that  the  defendant  put  in  evidence  specific 
acts  of  unchastity  on  the  part  of  the  plaintiff  did  not  put  her 
character  in  issue,  so  as  to  render  admissible,  on  behalf  of  the 
plaintiff,  evidence  of  her  general  reputation  for  chastity,**  the  reason 
and  weight  of  authority  seem  to  support  the  contrary  rule ;  for 
no  fair  reason  is  perceived  why,  when  such  an  attack  is  made,  al- 
though it  comes  from  a  defendant  instead  of  the  plaintiff,  the 
latter  should  not  be  permitted  to  prove  general  good  character, 
for  the  purpose  of  rendering  it  improbable  that  the  charge  is  well 
founded."  Under  some  of  the  decisions  evidence  is  also  admissible 
to  show  that  the  character  or  reputation  of  the  plaintiff  for  chastity 
was  bad ;  ^  but,  it  is  held,  general  reputation  of  bad  character  in  re- 
spect of  chastity  is  no  bar,  and,  therefore,  the  defendant  must  prove 
that  the  plaintiff  was  in  fact  what  she  is  reputed  to  be,*  it  being  neces- 
sary that  the  injurious  reports  have  a  reasonable  foundation.'  Evi- 
dence of  mere  accusations,  rumors,  or  suspicions  is  not,  however,  ad- 
missible for  the  purpose  of  proving  a  bad  character  or  reputation.* 
Proof  as  to  the  reputation  of  tlie  plaintiff  acquired  after  the  commence- 
ment of  the  action  is  inadmissible  as  a  defense.*   The  subject  of 

17.  Boynton  V.  Kello^,  3  Mass.  189,  63  Am.  Dec.  644  note;  Ann.  Cas. 
3  Am.  Dec.  122.  1912D  963  note. 

14L.B.A.(N.S.)  748  note;  Ann.  Cas.      20.  Ann.  Cas.  1912D  964  note. 
1912B  964  note;  1-  63  Am.  Dec  543  note;  Ann.  Cas. 

18.  Colbum  V.  Marble,  196  Mass.  1932D  964  note. 

376,  82  N.  E.  28,  124  A.  S.  R.  561;  2.  Colbum  v.  Marble,  196  Mass. 
McKane  v.  Howard,  202  N.  Y.  181,  376,  82  N.  E.  28,  134  A.  S,  R.  561; 
95  N.  E.  642,  Ann.  Cas.  1913D  960  Foster  v.  Hanchett,  68  Vt  319,  35 
And  note.  Atl.  316,  54  A.  S.  R.  886. 

63  Am.  Dec.  544  note.  14  L.R.A.(N.S.)  748  note. 

19.  Green  v.  Spencer,  3  Mo.  318,  26     3.  63  Am.  Dee.  543  note. 

Am.  Dec.  672;  Dent  v.  Pickens,  34  4-  Willard  w  Stone,  7  Cow.  (N.  T.) 
W.  Va.  240, 12  S.  E.  698,  26  A.  S.  R.  22,  17  Am.  Dec  496. 


921  and  noteu 


63  Am.  Dec.  543  note. 
6.  63  Am.  Deo.  543  nota. 
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un<rfiastity  as  a  defense  and  of  matters  relating  to  the  pleading  tJaereof 
has  been  elsewhere  treated.*  ^ 

31.  Bad  Character  in  Hitigatioii. — ^Tbe  object  of  the  action  we  are 
considering  being  not  meroly  compensation  for  the  immediate  in- 
jury sustained  by  the  plaintiff  but  damages  for  loss  of  reputation,' 
evidence  is  admissible  in  mitigation  of  damages  tiiat  her  character 
is  badj*  or  abusive,*  or  that  she  is  unchaste,^*  or  lewd.**  But,  ob\'i- 
ously,  the  existence  of  a  contract  of  marriage  between  the  plaintiff 
and  a  third  person  at  the  time  of  mdcing  the  engagement  cannot  be 
so  shown.**  Ordinarily  evidence  of  bad  character  will  be  allowed 
to  take  a  wide  range  and  may  relate  to  the  plaintiff's  general  conduct 
subsequoit  to  as  well  as  previous  to  the  injury  complained  of.  Proof 
of  reputation  cannot  depend  on  time;  it  is  a  question  which  is  gen- 
eral in  its  nature,  and  the  inquiry  respecting  it,  when  material,  must 
be  general.*'  But  evidence  of  illicit  intercourse  between  the  parties 
before  the  promise  is  not  admissible  in  mitigation ;  *'  and  when,  bUxst 
a  promise  of  marriage,  a  woman  is  seduced  and  deserted,  in  conse- 
quence of  which  she  acquires  a  bad  character,  the  seducer  will  not 
be  permitted  to  avail  himself  of  that  character  in  mitigation  of  dam- 
ages.** Nor  is  evidence  of  tiie  social  degradation  of  the  mother  of 
the  plaintiff  admissible,  to  mitigate  damages,  when  the  defendant 
viaiS  not  induced  to  make  or  continue  the  engagement,  eitlier  by  mis- 
representation or  wilful  suppression  of  the  facts  concerning  the  plain- 
tiff's family.**  £vidence  of  intemperate  habits  on  the  part  of  the 
plaintiff  is  admissible  in  mitigation  under  the  general  issue,  unless 
the  defendant  connived  at  her  intemperance.*'  No  evidence  of  any 
fact  occurring  after  the  action  wa;j  commenced  can  be  given  in 
mitigation  of  damages.    Consequently,  evidence  is  not  admissible 

6.  See  supra,  par.  25.  note;  Willard  v.  Stone,  7  Cow.  (N. 

7.  See  supro,  par.  15.  Y.)  22,  37  Am.  Dec.  496  and  note; 

8.  Colburn  v.  Marble,  196  Mass.  376,  Boyuton  v.  Kellogg,  3  Mass.  189,  3 
82  N.  E.  28,  124  A.  S.  R.  561 ;  John-  Am.  Dec.  122,  wherein  it  was  held  tlmt 
son  t>.  Caulluns,  1  Johns.  Cas.  (N.  Y.)  in  an  action  for  a  breach  of  promise 
116, 1  Am.  Dee.  102  and  note;  Willard  of  marriage^  and  for  ' seduction,  evi- 
V.  Stone,  7  Cow.  (N.  Y.)  22,  17  Am.  dence  of  the  plaintiff's  general  bad 
Dec.  496  and  note.  character  between  the  time  of  the 

41  LJt.A.{N.S.)  849  note.  promise  and  the  breach  was  inadmis- 

9.  Alb^ta  V.  Albertz,  78  Wis.  72,  47  sible  in  mitigation  of  damages. 
N.  W.  95, 10  L.R.A.  584.  14.  63  Am.  Dec.  548  note.  ■ 

10.  Ann.  Cas.  1912D  964  note;  10  16.  Boynton  v.  Keltogg,  3  Mass.  189, 
L.R.A.  585  note.  3  Am.  Dec  122. 

11.  63  Am.  Dec.  543  note.  36  L.R.A.(N.S.)  390  note. 

12.  Roper  v.  Clay,  IS  Mo.  383,  59  16.  Lewis  v.  Tapman,  90  Md.  294, 
Am.  Dec.  314.  45  Atl.  459,  47  L.R.A.  385. 

26  L.R.A.  432  note.  17.  63  Am.  Dec.  544  note;  26  L.R.A. 

13.  Johnson  ti.  Caulkins^  1  Johns.  430  note. 
Gas.  (N.  Y.)  116, 1  Am.  Dec.  102  and 
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that  since  the  commencement  of  the  action  the  plaintiff  has  made 
d^larations  to  the  effect  that  she  had  no  affection  for  defendant, 
and  would  not  think  of  marrying  him  but  for  his  property.'*  Knowl- 
edge and  acts  of  the  plaintiff  inconsistent  with  her  claims  may  be 
shown  in  mitigation  of  damages;  for  instance,  where  an  action  is 
prosecuted  against  a  married  man  on  his  promise  to  marry  made 
to  a  woman  who  was  Ignorant  of  the  fact  of  such  marriage,  if  after 
learning  that  he  was  married  she  freely,  and  uninfluenced  by  fraudu- 
lent representations,  consented  to  the  continuance  of  the  contract,  the 
jury  may  consider  that  fact  in  mitigation  of  damages.** 

32.  Pecuniary  Circumstances  of  Parties. — ^The  genend  rule  ob- 
tains in  breach  of  promise  suits  that  evidence  of  the  defendant's 
pecuniary  condition  is  admissible,**  including  for  this  purpose,  in 
certain  instances,  a  showing  as  to  his  inheritable  property,  al- 
though the  authorities  are  in  conflict  on  pinnt.^  Evidence  of 
the  defendant's  pecuniary  circumstances  is  held  admissible  not  for 
the  purpose  of  proving  his  ability  to  pay  damages,  but  rather  to 
show  the  condition  in  life  which  the  plaintiff  would  have  secured 
by  the  consummation  of  the  marriage  agreement.*  And  in  this 
connection  it  is  not  improper  for  the  plaintiff  to  show  that  she 
has  no  independent  means.*  But  on  the  question  of  the  defendant's 
pecuniary  circumstances  it  has  been  held  improper  to  show  those 
■of  his  father  or  mother.*  Such  evidence  may  relate  to  the  time 
of  the  agreement  to  marry,*  or  a  time  subsequent  thereto,  and 
where  presumably  there  has  been  no  material  change  as  to  his  finan- 
ciid  ability  may  include  the  period  up  to  the  commencem^t  of  the 
suit.'  Butv  ordinarily,  evidence  of  his  pecuniary  condition  after  the 

18.  Miller  v.  Hayes,  34  la.  496,  11  R.  921;  Kendall  v.  Dunn,  71  W.  Va. 
Am.  Rep.  154.  262,  76  S.  E.  454,  43  L.R.A.(N.S.) 

63  Am.  Dec.  548  note.  556. 

19.  C<?over  v.  Davenport,  1  Heisk.      63  lAm.  Dec  546  note. 

(Tenn.)  368,  2  Am.  Rep.  706.  1.  20  Ann.  Cas.  1266,  1267  note. 

20.  Mabin  v.  Webster,  129  Ind.  430,  2.  HoUoway  v.  Griffith,  32  la.  409, 
28  N.  E.  863,  28  A.  S.  R.  199;  Hoi-  7  Am.  Rep.  208;  Smith  v.  Compton, 
loway  V.  Griffith,  32  la.  409,  7  Am.  67  N.  J,  L.  548,  52  Atl.  386,  58  LJI.A. 
Rep.  208;  Lawrence  v.  Cooke,  56  Me.  480. 

187,  96  Am.  Deo.  443;  Bennett  v.      20  Ann.  Cas.  1265  note.   See  fupra. 

Beam,  42  Mich.  346,  4  N.  W.  8,  36  par.  15. 

Am.  Rep.  442;  Green  v.  Spencer,  3      8.  63  Am.  Dee.  547  note. 

Mo  318,  26  Am.  Dee.  672;  Smith  v.      4.  Spencer  v.  Simmons,  160  Mich. 

Compton,  67  N.  J.  L.  548,  62  Atl.  292,  125  N.  W.  9,  19  Ann.  Cas.  1126. 

386,  58  L.B.A.  480;  Chillis  v.  Chap-     63  Am.  Dec.  546  note;  20  Ann.  Gas. 

man,  125  N.  Y.  214,  26  N.  E.  308,  1266  note. 

11  LJI.A.  784;  Fisher  v.  Kenyon,  56      5.  20  Ann.  Cas.  1266  note. 

Wash.  8, 104  Pac.  1127,  20  Ann.  Cas.      6.  Fisher  v.  Kenyon,  56  Wash.  8, 

1264  and  note;  Dent  v.  Pickens,  34  104  Pae.  1127,  20  Aim.  Cas.  1264. 

W.  Va.  240,  12  S.  B.  698,  26  A.  S. 
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beginning  of  the  suit  is  inadmissible  unless  followed  up  by  testimony 
connecting  it  with  his  previous  circumstances.'  There  is  consider- 
able conflict  of  authority  as  to  how  the  financial  circumstances  of 
the  defendant  may  be  shown.  While  there  is  authority  that  evidence 
of  his  actual  wealth  is  proper,  but  that  evidence  of  his  general  repu- 
tation in  this  respect  should  not  be  admitted,*  the  weight  of  authority 
is  that  evidence  of  the  actual  as  well  as  the  reputed  wealth  or  pecuni- 
ary condition  of  the  defendant  in  a  breach  of  promise  suit  is  ad- 
missible, and  that  the  inquiry  as  to  his  financial  condition  should  be 
confined  to  evidence  of  general  reputation  as  to  his  wealth,  without 
particularizing  with  respect  to  the  ownership  of  specific  property.' 
For,  as  has  been  said,  reputation  is  the  common  knowledge  of  tiie 
community,  and,  if  it  is  exaggerated  or  incorrect,  the  defendant 
has  the  opportunity  to  correct  it,  and  of  giving  tiie  exact  facts  upon 
the  trial." 

7.  Dent  «.  Pickens,  34  W.  Ya.  210,  lis  v.  Ch&pman,  125  N.  T.  214,  28  K. 
12  S.  E.  698,  26  A.  S.  R.  921.  £.  308,  11  LJLA.  784. 

20  Ann.  Cu.  1267  note.  63  Am.  Dec.  546  note;  20  Ann.  Cas. 

8.  20  Ann.  Cu.  1265  note.  1266  note. 

9.  Smith  V.  Compton,  67  K.  J.  h-  10^  Cliellis  v.  Chapman,  125  N.  T. 
648,  52  AtL  386,  58  LJt.A.  480;  Chel.  214,  26  N.  £.  308,  11  LSJL  784. 
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X  Introductory 

1.  Definition  and  Scope  ef  Title. — Bribery  is  the  offering,  giving, 
receiving,  or  soliciting  of  anything  of  value  with  intent  to  influence 
the  recipient's  action  as  a  public  otiieial,  either  executive,  legisla- 
tive, or  judicial.^  The  older  writers  defined  the  crime  as  the  taking 
or  giving  of  a  reward  to  influence  the  actions  of  a  person  "in  ju- 
dicial place,"  thus  limiting  the  ofl:'ense  to  oflicers  identified  with  the 
administration  of  "public  justice;"*  but  these  old  definitions  are 
too  narrow,  inasmuch  as  they  do  not  (unless  the  terra  "justice"  be 
unduly  extended)'  include  soliciting  a  bribe,  attempts  to  bribe,  or 
acts  of  bribery  involving  officials  in  the  many  departmente  other  than 
judicial — all  of  which  are  embraced  by  the  common-law  crime  of 
bribery.*  Therefore  in  modem  times  Uie  crime  is  defined  as  being 
"the  receiving  or  offering  of  any  undue  reward  by  or  to  any  person 
whose  ordinary  profession  or  business  relates  to  the  administration 
'Of  public  justice,  in  order  to  influence  his  behavior  in  office,  and 
incline  him  to  act  contrary  to  the  known  rul^  of  honesty  and  integ- 
rity."* The  bribe  must  be  intended,  however,  to  influence  the  re- 
cipient in  the  discharge  of  a  legal  duty,  and  the  definition  does  not 
apply  to  a  mere  moral  duty The  treatment  here  is  limited  to  the 
criminal  aspect  of  the  subject  as  set  out  in  the  foregoing  definition, 
thus  leaving  for  discussion  elsewhere  the  bribery  of  voters  or  election 
officers,'  and  the  impeachment  of  officers  and  removal  from  office 
for  bribery.' 

2.  History. — ^Bribery  is  a  csime  which  directly  affects  the  com- 
munity at  large  through  ite  officers  and  representatives!  Among 

ancient  peoples,  and  even  among  the  Romans,  the  giving  of  rewards 
and  emoluments  to  public  officers,  and  especially  to  judicial  officers, 
was  tolerated  and  even  encouraged;  and  without  such  inducements 
no  audience  could  be  had.  The  enlightened  civilization  of  the  present 
age  quickly  apprehended  the  danger  of  any  such  custom;  hence  the 

1.  Walsh  V.  People,  65  HI.  58,  16  4.  Walsh  «.  People,  65  III.  58,  16 
Am.  Rep.  569;  State  v.  Potts,  78  la.  Am.  Rep.  569;  State  r.  Ellis,  33  N. 
656,  43  N.  W.  534,  5  L.R.A.  814  and  J.  L.  102,  97  Am.  Dec.  707;  Rudolph 
note;  State  t>.  Ellis,  33  N.  J.  L.  102,  v.  State,  128  Wis.  222, 107  N.  W.  467, 
97  Am.  Dec.  707  and  note;  Honaker  116  A.  S.  R.  32. 

V.  Board  of  Edoeation,  42  W.  Va.  170,      97  Am.  Dec.  711  note. 
24  S.  E.  544,  57  A.  S.  R.  847  and  note,      5.  Walsh  f.  People,  65  TU.  58,  16 
32  L.RA.  413;  Rodolph  v.  State,  128  Am.  Rep.  569;  State  v.  EHis,  33  N. 
Wis.  222,  107  N.  W.  467,  116  A.  S.  R.  J.  L.  102,  97  Am.  Dec.  707  and  note; 
32  and  note  at  p.  38.  Honaker  v.  Board  of  Education,  42  W. 

2.  Walsh  V.  People,  65  HI.  58,  16  Va.  170,  24  S.  E.  544,  57  A.  S.  E.  847, 
Am.  Rep.  569;  State  v.  Ellis,  33  N.  32  L.R.A.  413, 

J,  L.  102,  97  Am.  Dec.  707  and  note  at  116  A.  8.  R.  38  note, 

p.  711.  6.  116  A.  S.  R.  38  note. 

116  A.  S.  R.  38  note.        '  7.  See  ELfiCTiONS. 

3.  97  Am.  Dec.  711  note.  8.  See  Pubuc  Omons. 
B.  C.  L.  Vol.  IV.— 12.  177 
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fiat  of  the  common  law  against  it  In  modem  times,  the  beiaous* 
ness  of  the  offense  becoming  moift  appfirent.as  the.  power  of  wealth 
increased,  tlie  crime  has  been  in  many  cases  made  punishable  as  a 
felony.  The  i-eason  of  the  rule  of  the  common  law,  and  of  the  greater 
stringency  of  modern  statutory  law,  is  clear.® 

3.  Reason  for  Making  Act  a  Crime. — The  gist  of  the  offense  of 
bribery  seems  to  be  the  tendency  of  the  bribe  to  pervert  ju^^tice  in 
governmental  departments — executive,  legislative,  or  judicial.  Brib- 
ery tends  to  corrupt,  and  as  the  law  abhors  the  least  tendency  to 
corruption  it  punishes  the  act  which  is  calculated  to  debase  and 
whicli'may  affect  prejudicially  the  morals  of  the  community.^*  A 
public  official  is  the  servant  of  the  people.  It  is  his  first  duty  im- 
partially to  protect  and  further  their  interests;  and  he  cannot  be 
permitted  to  profit  through  the  performance  of  his  pubUc  functions.*^ 

II.  NaTUBE  and  EtBMENTS  OF  OfFBNSI 

4.  Character  in  General. — At  common  law  bribery  is  merely  a  mis- 
demeanor,** but,  in  some  of  its  phases,  a  misdemeanor  of  a  very 
high  and  aggravated  nature.  Indeed,  in  several  eaily  English  cases 
the  bribery  of  a  judge  in  connection  with  a  cause  pending  before 
him  was  held  to  be  an  offense  so  serious  that  it  was  punished  as  high 
treason. 1*  In  the  United  States  the  trime  has  generally  been  re- 
garded as  of  so  serious  a  nature  to  the  community  that  in  many 
jurisdictions  it  has  been  made  a  felony  by  statute,  at  least  in  aggra- 
vated cases.  After  a  public  official  has  acted  on  a  given  matter  in 
his  official  capacity,  it  is  not  bribery  for  him  to  accept  a  present  of 
money,  provided  there  was  no  prior  corrupt  understanding.  The  es- 
sential element  of  corrupt  intent  is  lacking,  although  the  acceptance 
of  such  a  gift  may  be  highly  improper.** 

5.  Intent. — A  criminal  intent  is  as  necessary  in  this  as  in  other 
crimes,  and  this  intent  must  be  to  inffuence  corruptly  an  official 
in  the  diK-harge  of  his  duty;  but  there  need  not  be  a  mutual  intent 
on  the  part  of  both  the  giver  and  the  acceptor;  it  is  enough  that 
the  person  accused  had  the  guilty  intent  Thus,  if  one  pays  money- 
to  a  public  official,  intending  thereby  to  influence  his  action  in  a 
matter  pending  before  him  in  his  official  capacity,  it  is  bribery,  al- 
though the  officer  receives  the  money  in  ignorance  of  such  intent; 
as,  for  example,  where  a  magistrate  receives  money  in  ignorance  of 

9.  97  Am.  Dec.  712,  713  note.  13.  State  v.  EUis,  33  N.  J.  L.  102, 

10.  97  Am.  Dec.  712,  713  note.  97  Am.  Dec.  707  and  note. 

11.  Honaker  v.  Board  of  Education,  14.  People  v.  Coffey,  161  Cal.  433, 
42  W.  Va.  170,  24  S.  E.  544,  57  A.  S.  119  Pae.  901,  39  L.R.A.(N.S.)  70^ 
R.  847,  32  L.R.A.  413.  97  Am.  Dec  713  note. 

12.  Walsh  V.  People,  65'  lU.  58,  16 
Am.  Rep.  569. 
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what  it  IE  given  for  and  retains  it  solely  for  the  purposes  of  justice. 
Likewise,  if  an  official  accepts  sometliing  of  value,  intending  to  allow 
it  to  influence  his  official  action,  he  is  guilty,  even  though  the  giver 
had  no  intention  of  bribing  him.^* 

6.  Value  of  Bribe.— To  constitute  the  crime  of  bribery  it  is  neces- 
sary that  there  be  a  promise  to  give,  or  an  acceptance  of,  money  or 
other  thing  of  value.  The  thing  must  be  of  some  significant  value." 
However,  almost  anything  may  be  the  consideration  of  a  bribe  so  long 
as  it  is  of  sufficient  value  in  the  eyes  of  the  person  bribed  to  influence 
his  official  conduct;  sjxd  it  is  not  necessary  that  the  tiling  have  a  value 
at  the  time  when  it  is  offered  or  promised.  An  offer  of  labor  or 
services"  or  an  offer  of  regular  employment  at  good  wages  may  be 
enough  to  constitute  bribery.'^  It  is  the  u^al  rule  that  a  negotiable 
note  payable  at  a  future  time  and  delivered  to  the  payor  by  one  of  the 
original  makers  as  a  bribe  is  of  value  and  will  support  an  indictment 
for  bribery.**  For  two  justices,  having  power  to  fill  certain  minor 
positions,  to  agree  that  one  of  them  shall  vote  for  A  for  one  of 
the  positions,  in  consideration  of  the  other  voting  for  B  for  another 
position,  may  be  indictable 

7.  Purpose  of  Bribe. — ^The  general  rule  is  that  the  purpose  or  ob- 
ject stmght  by  the  bribe  may  be  anything  within  the  scope  of  authority 
of  the  official*  bribed.  At  first,  as  already  stated,  the  offense  was  con- 
fined to  matters  connected  with  the  administration  of  public  justice ;  ^ 
but  as  early  as  the  time  of  Lord  Mansfield  (1756-1788)  we  find  the 
courts  breaking  away  from  this  theory  and  holding  that  it  is  bribery 
to  offer  money  to  an  executive  officer  in  order  to  procure  the  defend- 
ant's appointment  to  a  government  position;  and,  again,  that  it  is  a 
criminal  offense  under  the  common  law  to  bribe  persons  to  vote  at  an 
electioii  of  members  of  a  municipal  corporation.*  Therefore  to-day 
the  scope  of  the  purpose  of  brib^  is  as  broad  as  the  duties  of  the 
officer  who  accepts  the  bribe.'  It  is  not  bribery,  however,  for  one  or 
more  individuals  to  offer  to  pay  part  of  the  expense  of  a  public  im- 
provement, such  as  the  opening  of  a  street,  in  order  to  induce  the 
municipal  authorities  to  vote  in  its  favor.  Such  an  offer  is  not  against 

16.  State  V.  Howard,  66  Minn.  309,  17.  97  Am.  Dwj.  712,  713  note;  118 

68  N.  W.  1006,  61  A.  S.  R.  403,  34  A.  S.  R.  30,  40  note. 

L.R.A.  178.  18.  State  v.  Woodward,  182  Ho.  391, 

116  A.  S.  R.  40  note;  6  LMJl.  814  81  S.  W.  857,  103  A.  S.  R.  665. 

note.                        •  19.  116  A.  S.  R.  40  note. 

16.  State  V.  Howard,  66  Minn.  309,  20.  97  Am.  Dec.  716  note. 

68  N.  W.  1096,  61  A.  S.  B.  403,  34  1.  See  supra,  par.  1. 

L.Rj\..  178  ;  Honaker  v.  Board  of  Edu-  2.  State  v.  EUis,  33  N.  J.  L.  102, 

cation,  42  W.  Va.  170,  24  S.  E.  544,  97  Am.  Dec.  707  and  note. 

57  A.  S.  R.  847,  32  L.R.A.  413.  25  LJR.A.  439  note. 

97  Am.  Dec.  712  note;  116  A.  S.  &  8.  People  v.  Markham,  64  Cal.  157, 


30  note;  5  LJI.A.  814  note. 


30  Pae.  620,  49  Am.  Rep.  700;  Walsh 
V.  People,  66  HI.  58, 16  Am.  Rep.  569. 
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public  policy.  It  holds  out  no  personal  advantage  to  any  official,  but 
.simply  makes  the  conditions  under  which  tiie  judgment  of  the  mu- 
nicipal authorities  is  to  be  exercised  more  favorable  to  the  public 
interests.  The  offer  to  dinunish  the  expense  is  a  gain,  and  not  a  loes, 
to  the  public;  and  it  leaves  the  municipal  body  untrammeled  by  any 
bribe,  directly  or  indirectly,  to  exercise  its  discretion  with  a  regard  to 
the  best  interests  of  the  public.  Such  an  offer  is  analogous  to  a 
donation  of  land  for  public  use.  The  fact  that  the  person  making  the 
offer  will  derive  some  benefit  from  the  improvement  in  question  is 
immaterial.  It  has  been  held  that  to  influence  the  judgment  of  a 
legislative  body  by  such  an  offer  to  contribute  toward  the  expense  of 
a  public  improvement  is  against  public  policy;  but  the  general  rule  is 
otherwise.*  It  is  immaterial  whether  the  person  offering  the  bribe 
had  the  power  to  make  use  of  the  object  sought,  had  it  been  granted.* 

8.  Agreements  Involving  Bribery. — An  agreement  made  between 
officials,  in  consideration  of  a  bribe  paid  or  to  be  paid  them,  cor- 
ruptly to  perform  their  official  functions,  is  indictable  and  punish- 
able though  ihe  action  contemplated  by  the  bribe  is  not  performed. 
The  agreement  is  the  essence  of  ihe  offense,  and  when  that  is  con- 
summated the  offense  is  complete.'  So  if  members  of  a  legislative 
body  make  a  corrupt  agreement  to  vote  in  a  particular  manner  in  con- 
sideration of  the  promise  of  a  reward  therefor,  it  is  bribery  though 
the  agreement  is  not  carried  out  by  the  parties.  The  offense  is  com- 
plete on  the  acceptance  of  the  promise  of  the  reward.'  And  in  like 
manner  an  agreement  between  two  or  more  persons  to  pervert  public 
justice  by  procuring  the  acquittal  of  an  offender  through  bribery  is 
a  crimintd  offense.^  Furthermore,  if  an  executive  officer  receives 
money  in  consideration  of  his  promise  not  to  take  official  action 
against  a  certain  class  of  offenders,-  he  is  guilty  of  bribery,  and  it  is 
not  necessary  to  prove  that  the  offense  was  committed  or  that  the  officer 
failed  to  act.'  This  is  the  rule  at  common  law  as  well  as  by  statute.^' 

9.  Attempt  to  Bribe. — An  attempt  to  bribe  is  an  indictable  com- 
mon-law misdemeanor;  and  as  bribery  is  also  a  misdemeanor,  the 

4.  State  V.  Orange,  54  N.  J.  L.  Ill,  fined  as  bribery  tiie  acceptance  or  re- 

22  Atl.  1004, 14  L.RA.  62.  ceipt  by  a  publie  offices  of  any  prom- 

6.  State  V.  Ellis,  33  K.  J.  L.  102,  97  ise  or  undertaking  to  make  a  gift. 
Am.  Dec.  707,  where  a  corporation  gratuity,  or  reward  in  pursuance  of  an 
sought  permission  to  use  a  city  street  agreement  to  vote  in  a  particular  man- 
in  a  certain  mannw  which  was  beyond  ner  on  a  measure  pending  or  which 
the  scope  of  its  charter.  might  be  brought  before  him  in  his 

6.  State  V.  Lehn,an,  182  Mo.  424,  81  official  capacity. 

S.  W.  1118, 103  A.  S.  R.  670, 66  L.R.A.      8.  5  L.R.A.  814  note. 
490.  9.  People  v.  Markham,  64  Cal.  157, 

116  A.  S.  R.  39  note.  30  Pac.  620,  49  Am.  Rep.  700. 

7.  State  V.  Lehman,  182  Mo.  424  ,  81      97  Am.  Dee.  714  note. 

■  S.  W.  1118, 103  A.  S.  R.  670, 66  L.R.A.  10.  People  c.  Markham,  64  Cal.  157, 
490.   The  statute  in  this  instance  de-  30  Pae.  620,  49  Am.  Rep.  700. 
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technical  distinction  between  bribery  and  attempts  to  bribe  is  of  no 
practical  important*.  It  is  the  offering  of  the  bribe  that  constitutes 
the  substantive  crime  of  bribery,  although  such  offer  is  separately 
indictable  as  an  attempt  to  bribe.^^  Various  states  have  in  various 
ways  denounced  as  crimes  certain  transactions  going  to  the  crime  of 
bribery  but  stopping  short  of  its  completion.  Thijs,  in  some  states  the 
soliciting  of  a  bribe  without  its  payment  is  a  crime,  while  in  others 
it  is  not.  In  some  states  the  offer  to  pay  a  bribe,  without  regard  to  its 
acceptance,  is  a  crime,  but  not  in  otheis.**  According  to  the  weiglit 
of  authority,  it  is  immaterial  whether  or  not  the  attempt  to  bribe  is 
successful,^'  the  corpus  delicti,  the  essence  and* substance  of  the  offense, 
being  the  corrupt  intent.**  It  is  not  essential  that  the  amount  of  the 
bribe  be  specified ;  '*  nor  is  an  actual  tender  of  the  bribe  necessary  to 
perfect  the  offense,  any  expression  of  ability  to  produce  a  bribe  being 
sufficient,'*  as  otherwise  if  a  legal  tender  were  necessarj'  the  actual 
exhibition  of  the  bribe  would  never  be  made  until  after  the  official  had 
been  seduced  and  had  signified  his  willingness  to  be  corrupted."  ^Vs 
in  the  case  of  accepting  or  giving  a  bribe,  the  crime  of  attempting  to 
bribe  is  no  longer  confined  to  officers  identified  with  the  administration 
of  public  justice;  and  on  attempt  corruptly  to  influence  any  official 
in  the  discharge  of  a  public  duty  is  now  indictable.'® 

10.  Soliciting  Bribe. — The  authorities  are  not  agreed  as  to  whether 
the  solicitation  of  a  bribe  is  a  crime  at  common  law.  Some  cases  hold 
that  it  is,'*  while  others  hold  that  it  is  not,  and  tliey  suggest  that  the 
opposing  authorities  are  the  result  of  some  confusion  of  thought  in 
that  solicitation  is  confounded  with  attempts  to  commit  bribery.** 
In  some  jurisdictions  the  matter  is  the  subject  of  statutory  regulation 
and  either  by  express  provision  or  by  implication  the  solicitation  of  a 

11.  U.  6.  V.  WorraU,  2  Ball.  384,  1  U.  S.  (L.  ed.)  426;  State  i-.  Wood- 
U.  S.  (L.  ed.)  426;  Stat«  v.  ElUs,  33  ward,  182  *Mo.  391,  81  S.  W.  857,  103 
N.  J.  L.  102,  97  Am.  Dec.  707  and  A.  S.  R.  646. 

note.  97  Am.  Dec.  712  note. 

116  A.  S.  R.  45  note.  16,  97  Am.  Dec.  711  note;  116  A. 

In  many  states  there  are  separate  R.  R.  45  note, 

statutes  providing  for  the  puDi^ment  17.  State  v.  Woodward,  182  Mo.  391, 

of  one  who  offers  a  bribe.    97  Am.  81  S.  \V.  857,  103  A.  S.  R.  646. 

Dee.  713  note.  18.  State  v.  Ellis,  33  N.  J.  L.  102, 

12.  People  V.  Coffev,  161  Cal.  433,  97  Am.  Dec.  707  and  note. 
119  Poe.  901,  39  L.R.A.(N.S.)  704.  5  L.R.A.  815  note. 

13.  U.  S.  V.  Worrall,  2  Dall.  384,  1  19.  Walsh  t?.  People^  65  III.  58,  16 
U.  S.  (L.  ed.)  426;  People  t?.  Mark-  Am.  Rep.  .')69. 

ham,  64  Cal.  157,  30  Pac.  620,  49  Am.  20.  State  v.  Bowles,  70  Kan.  821, 

Eep.  700;  Walsh  v.  People,  m  lU.  58,  69  L.R.A.  176.    In  Walsh  t.  People, 


14.  State  V.  Woodward,  182  Mo.  391,  senting  opinion  ia  to  tlie  same  effect. 
81  S.  W.  857,  103  A.  S.  R.  646.    See      116  A.  S.  R.  44  note;  23  L.R.A..439 


16  Am.  Rep.  569. 


65  111.  58,  16  Am.  Rep.  569,  the  dis- 


generalty  Coepus  Delicti. 
16.  U.  8.  V.  Worrall,  2  Dall.  384,  1 


note. 
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bribe  is  made  an  offense.'     Under  a  statute  including  in  the  offense 

the  "asking,  receiving,  or  agreeing  to  receive"  a  bribe,  an  official  may 
be  convicted  of  bribery  for  doing  either  of  the  three  acts,  but  he  can- 
not be  separately  convicted  of  each  of  these  several  acts.*  It  is  not 
necessary  that  the  person  solicited  shall  consent,  or  that  there  shall  be 
any  meeting  of  minds  or  agreement  between  him  and  the  person  ask- 
ing the  bribe;  it  is  sufficient  if  the  latter  states  that  he  is  ready  or 
willing  to  enter  into  a  corrupt  agreement  that  his  vote  or  official  action 
shall  be  influenced  by  the  bribe.*  Where  an  official  solicits  or  accepts 
a  bribe  he  is  none  Uie,  less  guilty  if  the  suction  sought  by  the  bribe 
is  beyond  the  scope  of  his  authority.  All  that  is  necessary  is  that  it 
shall  be  contemplated  that  he  act  in  his  official  capacity  *  However, 
the  asking  of  money  by  a  public  officer  to  influence  some  act  which  is 
not  official  and  which  he  has  no  authority  at  law  to  perform  is  not 
bribery,  and  an  officer  cannot  be  convicted  of  the  offense  of  soliciting 
a  bribe  to  influence  his  official  action  unless  his  office  is  a  public  one.* 

m.  Ofptcial  Charactrr  op  Person  Bribed 

11.  Judicial  Officers. — It  is  of  course  bribery  to  offer  money  to  a 

judge  in  the  matter  of  a  case  pending  before  him,  or  even  in  a  case 
which  is  not  pending  but  may  come  before  him*  The  tendency  to 
corrupt  justice  is  present  at  the  time  of  the  offer,  and  the  offense  is 
then  complete.  There  are  some  contrary  decisions,  but  they  either 
are  unsound  or  were  decided  under  statutes  peculiar  to  their  juris- 
dictions.' The  rule  applies  to  the  case  of  a  judicial  officer  of  any 
grade,  and  probably  to  that  of  any  public  official  connected  with  the 
adrainif^tration  of  justice.*  Hence  it  is  bribery  to  offer  money  to  a 
juryman,  or  an  arbitrator,  in  order  corruptly  to  affect  his  decision,' 
and  the  crime  is  not  confined  to  jurors  actually  impaneled  and  sworn 
to  try  a  particular  case,  but  may  extend  to  all  jurors  who  have  been 
lawfully  selected  and  summoned  to  act  as  such ; '®  or  for  an  officer 
to  receive  money  offered  for  the  purpose  of  influencing  official  ac- 

1.  Kudofph  V.  State,  128  Wis.  222,  A.  S.  R.  100, 19  Ann.  Cas.  91. 

107  N.  W.  467,  116  A.  S.  R.  32  and  97  Am.  Det-.  714  note;  5  L.RA.  814 
note.  not-e. 

2.  People  V.  Gibson,  191  N.  Y.  227,     7.  People  v.  Markham,  64  Cal.  157, 

83  N.  E.  976,  123  A.  S.  R.  597.  30  Pac.  620,  49  Am.  Rep.  700. 

3.  116  A.  S.  R.  44  note.  f»7  Am.  Dec.  714  note;  14  Ann.  Cas. 

4.  People  V.  Jackson,  191  N.  Y.  293,  247  note. 

84  N.  B.  65,  14  Ann.  Cas.  243,  15      8.  97  Am.  Dec.  715  note. 
L.R.A.(N.S  )  1173.  9.  State  v.  Woodward,  182  Mo.  391, 

5.  116  A.  S.  R.  44  note.  81  S.  W.  &-}7,  103  A.  S.  R.  640. 

6.  People  V.  Markham,  64  Cal.  157,     97  Am.  Dec.  715  note. 
30  Pae.  620,  49  Am.  Rep.  700;  Tillman      10.  116  A.  S.  R.  43  note. 
V.  State,  58  Fla.  113,  50  So.  675,  138 
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tion.*'  Also  it  is  bribery  to  offer  money  corruptly  to  a  jailer,  con- 
stable, or  other  officer.** 

12.  Non-judicial  Officers. — As  heretofore  stated,  tlie  narrowness  of 
the  ancient  doctrine  of  bribery  wiis  unsuited  even  to  the  time  of  its 
enunciation,**  and  according  to  the  modem  doctrine  it  is  bribery 
to  offer  a  bribe  to  an  executive  officer.*^  The  same  is  true  in  the  case 
of  a  payment  to  a  public  official  in  order  to  reimburse  him  for  his 
loss  of  time  or  money  in  performing  his  official  duties,  even  where 
the  person  making  the  payment  tells  the  officer  that  it  is  not  done 
to  bribe  him  or  to  influence  his  decision  in  any  way.'*  In  this  man- 
ner, as  new  cases  involving  bribery  came  before  the  courts,  the  scope 
of  the  crime  was  broadened  to  include  the  acts  of  officers,  judicial 
or  otherwise,  the  petty  as  well  as  the  great.  The  legi.slative  bodies 
aided  in  the  work  by  the  enactment  of  laws  defining  bribery,  although 
in  most  instances  the  statutes  were  merely  declaratory  of  the  common 
law  except  as  they  enlarged  the  ofTense  from  a  misdemeanor  to  a 
felony.**  The  result  is  that  to-day  it  is  bribery  to  offer  money  to 
influence  the  official  action  of  a  member  of  a  municipal  body,*'  or 
a  township  trustee,*'  or  an  assessor,**  or  any  person  holding  a  position 
of  public  trust.** 

13.  Acts  beyond  Jurisdiction  of  Officers. — The  giving  or  receiving 
of  money,  etc.,  for  the  purpose  of  influencing  official  conduct  is  not 
deprived  of  its  criminal  character  by  the  fact  that  the  action  con- 
templated is  not  within  the  officer's  jurisdiction.  If  he  acts  in  his 
official  capacity — and  by  this  term  is  meant  the  doing  of  such  acts 
as  properly  belong  to  the  office  and  are  intended  by  the  oflicer  to  be 
official — the  oflFense  is  complete.*  The  cases  are  not  entirely  in  har- 
mony ;  but  by  the  weight  of  authority,  the  validity  or  invalidity  of  the 
act  to  be  done,  or  whether  the  officer  or  the  body  in  question  had  or 

11.  People  V.  Markham,  64  Cal.  157,  960,  68  L.R.A.  871;  State  v.  Lehman, 
30  Pae.  620,  49  Am.  Rep.  700.  182  Mo.  424,  81  S.  W.  1118,  103  A.  S. 

116  A.  S.  R.  43  note.  R.  670,  66  L.R,A.  490;  State  v.  Ellis, 

12.  97  Am.  Dec.  715  note.  33  N.  J.  L.  102,  97  Am.  Dec.  707; 
18.  See  $upra,  par.  1.  Houaker  v.  Board  of  Education ,  42  W. 

14.  97  Am.  Dec.  715  note;  14  Ann.  Va.  170,  24  S.  E.  544,  57  A.  S.  R.  847, 
Cas.  247  note.  32  L.R.A.  413;  Rudolph  v.  Stale,  128 

15.  Honaker  v.  Board  of  Education,  Wis.  222,  107  N.  W.  467, 116  A.  S.  R. 
42  W.  Va.  170,  24  8.  E.  544,  32  L.R.A.  32  and  note. 

413,  57  A.  S.  R.  847.     "  14  Ann.  Cas.  246,  247  note. 

16.  State  o.  Ellis,  33  N.  J.  L.  102,      18.  97  Am.  Dec.  714  note. 

97  Am.  Dee.  707  and  note.  19.  Gvuining  v.  People,  189  111.  165, 

17.  People  V.  Coffey,  161  Cal.  433,  59  N.  E.  494,  82  A.  S.  R.  433. 

U9  Pac.  901,  39  L.R.A.(N.S.)  704;  20.  97  Am.  Dec.  715  note;  116  A.  S. 

Walsh  V.  People,  65  lU.  58,  16  Am.  R.  42  note. 

Rep.  569:  State  tj.  Campbell,  73  Kan.  1.  People  v.  Jackson,  191  N.  Y.  293, 

688,  85  Pac.  784,  9  Ann.  Cas.  1203,  9  84  N.  E.  65,  14  Ann.  Cas.  243,  15 

LJl.A.(N.S.)  533;  People  v.  ilol,  137  L.R.A.(N.S.)  1173. 

Mieh.  692. 100  N.  W.  913,  4  Ann.  Cas.  97  Am.  Dec.  714,  715  note. 
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had  not  jurisdiction,  is  immaterial. ^  A  corrupt  judge,  for  instance, 
is  not  to  be  protected  by  the  fact  that  he  exceeded  his  powers.  All 
that  the  law  considers  is  whether  the  act  was  apparently  within  his 
jurii^diction.  In  a  few  cases  the  courts  have  held  that  actual  jurisdic- 
tion is  essential,'  even  where  tlie  accused  had  general  power  as  an 
ofhcer  to  Hct  in  like  circumstances.  But  such  cases  are  exceptions  to 
the  general  rule.  Thus  an  otfer  or  payment  of  money  to  a  member 
of  a  municipal  body  to  influence  hia  vote  is  bribery,  whether  the  ac- 
tion taken  by  the  body  in  question  is  valid  or  invalid ;  *  and  it  is 
immaterial  whether  the  offer  was  made  before  or  after  the  matter 
to  be  acted  on  was  submitted  to  the  body  for  action.*  If  the  matter 
is  pending  before  the  officer  in  his  official  capacity,  or  may  be  brought 
before  him  in  such  capacity,  then  it  is  his  duty  to  pass  on  it;  and  any 
corrupt  agreement  or  promise  ha\'ing  for  its  purpose  an  improper 
influence  on  his  action  in  respect  thereto  has  all  the  elements  of 
bribery.  It  makes  no  difiference  whether  the  pending  matter  is  a 
valid  one  or  not.*  For  the  same  reason,  the  acceptance  of  a  bribe  by 
an  executive  officer  in  consideration  that  he  do  an  unlawful  act  Ls 
bribery.'  In  fact,  the  offense  is  all  the  more  serious  if  the  officer  had 
no  authority  to  act,  because  of  the  tendency  to  induce  him  to  step 
beyond  the  line  of  his  duty  and  to  usurp  authority  not  committed  to 
him.®  Therefore,  as  the  moral  obliquity  of  the  offense  is  equally 
great  whether  the  official's  act  is  valid  or  invalid,  he  will  not  be  per- 
mitted to  plead  its  invalidity  in  his  own  defense.*  The  rules  of  the 
common  law  have  been  frequently  modified  by  the  manner  in  which 
the  courts  have  construed  the  various  statutes  defining  the  crime  of 
bribery.  For  instance,  it  has  been  stated  to  be  the  rule  that,  in  a 
prosecution  founded  on  such  a  statute,  it  must  be  alleged  that  the 
matter  in  whij-'h  it  was  sought  to  influence  the  action  of  an  official 

2.  State  V.  Potts,  78  la.  656,  43  N.  871;  State  v.  Ellis,  33  N.  J.  L.  102,  97 
W.  534,  5  L.R.A.  814;  State  v.  Camp-  Am.  Dec.  707. 

bell,  73  Kan.  688,  85  Pae.  784,  9  Ann.      5.  State  v.  liehman,  182  Mo.  424,  81 
Cas.  1203,  9  L.R.A.(N.S.)  533 :  People  S.  W.  1118, 103  A.  S.  R.  670, 66  L.R.A. 
V.  Mol,  137  Mieh.  692,  100  N.  W.  913,  490;  State  v.  EUis,  33  N.  J.  L.  102,  97 
4  Ann.  Cas.  960,  68  L.R.A.  871;  State  Am.  Dec.  707. 
«.  Lehman,  182  Mo.  424, 81  S.  W.  1118,     6.  97  Am.  Dec.  714,  715  note. 
103  A.  S.  R.  670,  66  L.R.A.  490;  Slate      7.  15  L.R^.(N.S.)  1173  note. 
V.  Ellis,  33  N.  J.  L.  102,  97  Am.  Dec.      8.  State  r.  EUis,  33  N.  J.  L.  102, 
707  and  note;  People  «.  Jackson,  191  97  Am.  Dec.  707;  State  v.  Campbell,  73 
N.  Y.  293,  84  N.  E.  65, 14  Ann.  Cas.  Kan.  688,  85  Pac.  784,  9  Ann.  Cas. 
243  and  note,  15  L.R.A.(N.S.)  1173.      1203,  9  L.R.A.(N.S.)  533. 

3.  People  V.  Jackson,  191  N.  T.  293,  9.  State  v.  Potts,  78  la.  656,  43  N. 
84  N.  E.  65,  14  Ann.  Cas.  243,  15  W.  534,  5  L.R.A.  814;  People  v.  Jack- 
LJl.A.(N.S.)  1173.  son,  191  N.  Y.  293,  84  N.  E.  65,  14 

4.  People  V.  Mol,  137  Mich.  692,  100  Ann.  Cas.  243,  15  L.R.A.(N.S.)  1173. 
W.  913,  4  Ann.  Cas.  960,  68  L.R.A.     14  Ann.  Cas.  247  note. 
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was  of  such  a  nature  as  could  come  before  him  for  official  aetionA^ 
Furthermore,  in  some  jurisdictions  it  is  not  bribery  where  the  action 
of  the  official,  or  of  the  body  of  which  he  was  a  member,  was  taken  by 
virtue  of  an  invalid  ordinance  or  statute.  But  it  is  difficult  to  recon- 
cile this  doctrine  with  the  leading  authorities  to  the  contrary,  and  its 
soundness  has  been  questioned  in  other  jurisdictions.^*  It  is,  however, 
a  universal  principle  that  where  the  act  is  entirely  outside  of  the 
official  functions  of  Uie  (^cer  to  whom  the  l»ribe  is  offered,  the  offense 
is  not  bribery.** 

14.  De  Facto  Officers. — ^It  is  immaterial  that  the  public  officer 

sought  to  be  bribed  was  not  a  legally  qualified  officer,  or  that  he  did 
not  have  title  to  his  office,  as  in  the  case  of  a  city  commissioner  who  is 
merely  a  de  facto  officer ;  or  of  a  road  engineer  who  is  not  a  qualified 
official  under  the  state  constitution.**  The  rule  is  that  an  officer  de 
facto  is  puni^able  for  accepting  or  soliciting  a  bribe  in  the  same 
manner  as  if  he  were  an  officer  de  jure.  And  likewise  it  is  a  crime 
to  offer  or  to  give  him  a  bribe.** 

IV.  Information  or  Indictment  and. Defenses 

15.  General  Requisites. — As  in  the  case  of  all  indictments,  care 
must  be  taken  to  set  forth  the  essentials  of  the  offense  precisely  and  to 
avoid  duplicity,  variance,  and  repugnancy.**  If  the  description  of 
the  offense,  taking  into  consideration  its  nature  and  the  natural  and 
legal  import  of  the  terms  used  in  designating  it,  is  sucli  as  to  convey 
a  certain,  clear,  and  full  idea  of  the  offense  charged,  it  is  sufficient.** 
It  is  usually  sufficient,  in  the  case  of  a  statutory  offense,  if  tlie  in- 
dictment substantially  follows  the  language  of  the  statute.*'  This 
rule  applies,  however,  only  in  cases  where  there  is  a  sufficient  descrip- 
tion of  the  offense  in  the  statute.  It  does  not  apply  to  cases  where 
more  particularity  is  required,  either  from  the  obvious  intention  of 
the  legislature  or  from  the  application  of  known  principles  of  law.i*^ 

* 

10.  97  Am.  Dee.  715  note;  116  A.  S.  Gardner/  54  Ohio  St.  24,  31  L.R.A. 
R.  41  note.  660. 

14  Ann.  Gas.  247  note.  116  A.  S.  R.  44  note. 

11.  State  V.  Campbell,  73  Kan.  688,     16.  Gunning  v.  People,  180  Til.  165, 
85  Pae.  784,  0  Ann.  Caa.  1203  at  pp.  59  N.  E.  494,  82  A.  S.  R.  433. 
1213, 1213,  9  LJLA..(N.S.)  533.  97  Am.  Dee.  715  note. 

15  L.R.A.(N.S.)  1173  note;  14  Ann.  As  to  the  requisites  of  indictments 
Cas.  247  note.  generally,  see  Indictuekts  and  Ih- 

IS.  15  L3.A.(K.S.)  1173  note;  14  foruations. 
Ann.  Cas.  247  note.  16.  Value  v.  State,  84  Ark.  285, 105 

13.  14  Ann.  Cas.  246  note.  S.  W.  361, 13  Ann.  Cas.  308. 

14.  People  V.  Jackson,  191  N.  T.     61  A.  S.  R.  409  note. 

293,  84  N.  E.  65, 14  Ann.  Cas.  243  and  17.  97  Am.  Dec.  712  note;  5  L.BA. 
note,  15  Lil.A(N.S.)  U73;  State  v.  8i:i  note. 

18.  61  A.  S.  R.  409  note. 
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Tf  the  statute  simply  names  the  oflfense  and  provides  for  its  punish- 
ment, or  defines  the  crime  of  bribery  by  its  legal  resuUs,  an  indict- 
ment which  simply  follows  the  words  of  the  statute  may  not  be 
sufficient."  An  indictment  or  information  must  not  charge  more 
than  one  offense,  or  it  will  be  bad  on  the  ground  of  duplicity.  For 
instance,  it  would  be  improper  to  charge  the  crime  of  receiving  a  bribe 
and  of  conspiracy  to  bribe  in  the  same  indictment.  But  it  is  proper 
to  vary  the  charge,  expressing  it  in  different  terms  in  separate  counts, 
in  order  to  meet  the  testimony;  and  the  fact  that  the  indictment 
chaiges  one  offense,  as  receiving  a  bribe,  and  also  contains  language 
which,  considered  alone  and  without  reference  to  the  distinct  charge, 
might  be  regarded  as  an  attempt  to  charge  the  defendant  with  another 
crime,  such  as  conspiracy  to  bribe,  does  not  make  the  indictment  bad 
if  it  is  stated  that  there  is  no  intention  to  charge  the  commission  of 
two  crimes.  In  passing  on  such  an  indictment  the  court  will  con- 
sider the  evidence  given  at  the  trial,  in  order  to  ascertain  the  intent.*'' 
*  Moreover,  the  indictment  may  charge  two  distinct  acts  done  by  the 
defendant,  and  stiU  be  a  good  indictment  Thus  an  indictment  is 
not  bad  for  duplicity  because  it  charges  that  the  accused  sought  to 
influence  an  otiicer's  vote  in  the  body  of  which  be  was  a  member  and 
also  in  a  standing  committee  of  such  body.*  It  is  not  permissible  in 
an  indictment  for  bribery  to  leave  a  necessary  fact  to  be  derived  by  in- 
ference from  an  allegation  of  a  mere  conclusion  of  law.* 

16.  Particular  Averments. — There  are  certain  averments  which 
every  indictment  for  bribery  must  contain.  For  instance,  the  courts 
have  held  from  the  earliest  times  that  an  indictment  for  bribery  must 
set  forth  the  defendant's  knowledge  of  the  oflicial  cliaraoter  of  liini  U> 
whom  the  bribe  was  offered.*  It  need  not  allege  that  the  accused 
official  was  an  officer  de  jure,  for  it  is  sufficient  to  show  that  he  was 
merely  a  de  facto  officer.^  But  where  the  accused  is  not  even  a  de 
facto  officer  an  indictment  for  bribery  is  defective;  as  where  one  ia 
accused  of  offering  a  bribe  to  a.  named  officer,  and  no  such  office  is 
authorized  by  law.*  The  indictment  must  also  allege  that  something 
of  value  was  given,  promised,  or  received.*  It  is  not  necessary  to 
insert  a  description  of  the  thix^  offered,  all  that  is  essential  being  an 
allegation  that  it  was  of  value.   For  instance,  the  simple  allegation 


19.  State  V.  Howard,  66  Minn.  309, 
68  N.  W.  1096,  61  A.  S.  B.  403,  34 
LJl.A.  178. 

20.  State  v.  Potts,  78  la.  656,  43  N. 
W.  534,  5  L.R.A.  814. 

1.  97  Am.  Dec.  715  note. 

2.  Gunning  »■  People,  189  HI.  165, 
59  N.  E.  494,  82  A.  S.  R.  433. 

3.  State  V.  Howard,  66  Minn.  309, 
68  N.  W.  1096,  61  A.  S.  R.  403,  34 
L.R.A.  178. 


4.  People  V.  McCann,  247  111.  130, 
93  N.  E.  100,  20  Ann.  Cas.  496. 

5.  Naill  i).  State,  59  Tex.  Crim.  484, 
129  S.  W.  630,  Ann.  Cas.  1912A  1268, 
where  one  assumed  to  act  as  assistant 
city  attorney,  then  being  no  sueh  of- 
fice. 

6.  State  V.  Howard,  66  Minn.  309, 
68  N.  W.  1096,  61  A.  S.  R.  403,  34 
L.R.A.  178. 
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that  the  offer  was  a  g^ven  sum  of  money  is  quite  sufficient,  as  from 
it  the  court  will  draw  the  conclusion  that  it  was  of  value;  and  it  fol- 
lows from  this  that  a  variance  between  the  sum  named  in  the  indict- 
ment and  that  proved  at  the  trial  would  not  be  material.^  The  indict- 
ment must  also  contun  an  allegation  that  the  bribe  was  offered  or 
received  with. corrupt  intent,  in  this  respect  following  the  rule  ap- 
plicable to  all  criminal  prosecutions.*  In  jurisdictions  where' it  is  an 
offense  by  statute  to  bribe  an  officer  to  make  an  appointment  to  oSice, 
the  indictment  need  not  allege  the  defendant's  eligibility  to  the  office 
to  which  he  sought  appointment* 

17.  Unqecessary  Averments. — Time  is  not  of  the  essence  of  the 
offense,  and  need  not  be  stated  in  the  indictment. The  offense  of 
bribery  being  complete  when  an  offer  of  reward  is  made  to  influence 
the  action  of  an  official,  it  follows  that  it  is  not  necessary  to  aver  in 
the  indictment  that  the  action  if  taken  would  have  pi-oduced  the 
desired  result,  or  that  the  officer  or  the  body  of  which  he  was  a  member 
had  authority  by  law  to  do  the  thing  sought  to  be  accomplished.'^ 
The  indictment  is  sufficient  if  it  shows  that  the  matter  concerning 
which  the  bribe  was  offered  or  accepted  properly  came  before  the 
otiicer  or  the  body  of  which  he  was  a  member,  although  the  action 
taken  by  him  or  by  the  body  was  illegal,^'  but  in  some  jurisdictions 
it  is  not  nece^ary  that  the  indictment  should  contain  such  an  aver- 
ment,** nor  is  it  necessary  to  aver  that  the  contingency  which  it  was 
sought  by  the  bribe  to  provide  against  has  arif^en.**  In  the  absence 
of  statutory  requirement  to  the  contrary,  an  information  or  indict- 
ment is  not  fatally  defective  because  it  does  not  affirmatively  allege 
that  at  the  time  the  bribe  was  offered  the  matter  in  which  it  was 
sought  to  influence  the  officer's  action  was  still  pending  before  him ; 
and  in  jurisdictions  where  by  statute  it  is  bribery  for  an  officer  to  re- 
ceive a  bribe  in  a  matter  which  may  be  brought  before  him  in  his 
official  capacity,  the  indictment  or  information  need  not  aver  that  a 
matter  existed  which  could  or  might  be  so  brought  before  him.'* 
There  are  some  decisions  holding  to  the  contrary,  but  they  either 
turn  upon  the  phraseology  of  a  particular  statute  or  else  are  unsound. 

7.  Value  v.  State,  84  Ark.  285,  105  81  S.  W.  1118,  103  A.  S.  R.  670,  66 
S.  W.  361,  13  Ann.  Cas.  308;  State  v.  L.R.A.  490;  People  v.  Jackson,  191  N. 
Howard,  66  Minn.  309,  68  N.  W.  1096,  Y.  293,  84  N.  E.  65, 14  Ann.  Cas.  243, 
61  A.  S.  R.  403,  34  L.RJL  178.  15  L.R.A.{N.S.)  1173. 

97  Am.  Dec.  712  note.  15  L.R.A.(N.S.)  1173  note. 

8.  State  V.  Howard,  66  l\rinn.  309,  68      13.  97  Am.  Dec.  715  note. 

N.  W.  1096,  61  A.  S.  R.  403,  34  L.RA.  14.  People  v.  Markham,  64  Cal.  157, 
178.  30  Pao.  620,  49  Am.  Rep.  700. 

9.  14  Ann.  Cas.  247  note.  16.  Tillman  o.  State,  58  Fla.  113,  50 

10.  97  Am.  Dec.  712  note.  So.  675, 138  A.  8.  R.  100, 19  Ann.  Cas. 

11.  State  V.  ElUs,  33  N.  J.  L.  102,  91. 

97  Am.  Dec.  707  and  note.  16.  People  v.  Markham,  64  CaL  157, 

12.  State  t).  Leiiman,  182  Mo.  424.  30  Pac.  620,  49  Am.  Rep,  700. 
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Of  course,  Where  the  statute  conflnes  the  offense  of  bribery  to  instani-es 
in  which  the  bribe  is  offered  to  influence  the  action  of  officers  in 
respect  to  matters  pending  before  them  or  which  may  thereafter  be 
brought  before  them  in  their  official  capacity,  an  indictjnent  is  insuffi- 
cient which  does  not  allege  that  the  subject-matter  of  the  bribe  is  one 
upon  which  the  officer  was  required  or  authorized  to  act  in  such  ca- 
pacity.*' And  as  unsucc^ful  attempts  to  bribe  are  indictable,  it 
follows  that  an  indictment  for  attempting  to  bribe  an  official  to  take 
certain  action^  such  as  tilling  a  vacancy,  need  not  allege  that  there 
was  a  vacancy  or  that  the  official  was  or  was  not  influenced  by  the 
offer;  and  similarly  an  indictment  for  attempting  to  bribe  a  perrfon 
not  to  serve  a  subpcena  need  not  allege  the  existence,  issuance,  or 
service  of  the  subpcena.'*  This  is  the  general  rule,  although  in  some 
jurisdictions  it  is  othenvise.*'  The  cases  are  not  entirely  in  harmony 
as  to  the  necessity  of  proving  unnecessary  allegations.  According  to 
the  great  weight  of  autliority,  allegations  in  an  indictment  or  informa- 
tion that  are  wholly  immaterial  may  be  regarded  as  surplusage  and 
need  not  be  proven,  though  there  are  de<'isions  to  the  contrary;"* 
but  the  better  rule  is  that,  as  it  is  unnecessary  to  allege  the  kind  or 
quantity  of  money  or  thing  of  value  used  as  a  bribe,  such  allegations 
are  surplusage,  and  a  variance  therefrom  is  not  fatal  to  the  indict- 
ment.* 

18.  Joint  Defendants. — A  joint  indictment  may  be  found  where 
the  same  evidence  as  to  the  act  which  constitutes  the  crime  applies 
to  all  persons  indicted.*  If  several  officers  join  in  making  a  corrupt 
agreement  to  do  certain  acts  in  their  official  capacity,  such  as  an 
agreement  to  vote  for  a  measure  which  is  to  come  before  them,  tiiey 
may  be  all  joined  in  one  indictment  for  bribery.  This  rule  does  not 
(>onstitute  an  exception  to  the  general  rule  that  where  the  offenses  of 
several  defendants  are  separate  and  distinct  agreements  or  transactions 
they  should  not  be  joined  in  the  same  indictment;  as,  for  instance, 
where  the  defendants  are  charged  with  corruptly  voting  for  a  measure 
pending  before  them  in  their  official  capacity.  The  offense  charged 
is  making  a  corrupt  agreement.* 

19.  Defenses. — Executive  or  quasi-judicial  officers  may  set  up  a 
misapprehension  of  the  law  in  defense  to  a  charge  of  corruption,  if 
the  misapprehension  was  a  bona  fide  one  and  not  induced  by  gross 
carelessness  or  ignorance.  It  is  no  defense  that  the  defendant  knew, 
when  he  offered  the  bribe,  that  the  person  to  wliom  he  offered  it  was 

17.  15  LJt.A.(N.S.)  1173  note.         105  S.  W.  361,  13  Ann.  Cas.  308  and 

18.  97  Am.  Dee.  714  note.  note. 

IB.  97  Am.  Dee.  714  note.  2.  103  A.  S.  R.  696  note. 

20.  Value  v.  State,  84  Ark.  285,  105  3.  State  c.  Lehman,  182  Mo.  424,  81 
S.  W.  361, 13  Ann.  Gas.  308.  S.  W.  1118, 103  A.  S.  E.  670, 66  L.R.A. 

1.  See  Value  v.  State,  84  Ark.  285,  490. 
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under  age.*  Nor  is  it  any  defense  thst  the  accused  was  brought  within 
the  jurisdiction  under  an  extradition  treaty  on  another  charge,  or 
that  the  offense  of  bribery  is  not  within  the  treaty  governing  the 
extradition.*  Where  ah  officer  agrees  to  receive  a  bribe  to  influence 
his  official  action,  and  subsequently  performs  his  part  of  the  cotrupt 
agreement,  and  where  the  bribe  itself  is  not  paid  until  after  the  statute 
of  Umitations  has  run  as  regards  the  agreement  and  the  act,  the  officer 
may  nevertheless  be  indicted  and  punished.  The  agreement  and  the 
receipt  together  constitute  a  single  crime,  and  if  the  briber  or  the 
bribed  postpones  the  payment  or  receipt  of  the  bribe  until  a  later 
time,  the  consummation  of  the  offense  and  the  running  of  the  statute 
will  be  delayed  till  that  event  has  occurred.'  It  sometimes  occurs 
that  criminal  acts  are  suggested  or  instigated  for  the  purpose  of 
entrapping  persons  suspected  of  criminal  practices,  and  the  authorities 
are  not  in  harmony  as  to  the  legal  aspects  of  such  situations.  If  an 
officer  suggests  that  he  would  accept  a  bribe  in  a  specified  matter  and 
the  suggestion  is  for  the  purpose  of  entrapping  the  person  to  whom  it 
is  made,  an  offer  made  pursuant  to  such  suggestion  is  not  an  offense.' 
But  if  an  offer  of  a  bribe  is  made  for  the  purpose  of  entrapping  a 
suspected  officer  and  is  accepted  by  him,  the  authorities  differ  as  to 
the  consequences.  Some  hold  that  the  acceptance  of  a  bribe  so  offered 
is  criminaL* 

V.  Evidence 

20.  Competency  and  Safficiency. — ^In  prosecutions  for  bribery,  as 
in  aXl  criminal  acUons,  it  is  the  province  of  the  jury  to  determine  the 

weight  and  sufficiency  of  the  evidence  offered ;  and  notwithstanding  it 
is  a  criminal  action,  an  appellate  tribunal  will  not  disturb  the  verdict 
solely  because  the  evidence  is  contradictory,  where  the  finding  of  the 
jury  has  received  the  sanction  of  the  presiding  judge.'  As  to  what 
is  necessary  to  be  proved  in  order  to  convict,  tiiis  depends  on  the 
particular  case;  but  the  general  rule  is  that  it  is  sufficient  to  show 
that  the  accused  received,  solicited,  or  agreed  to  accept  a  bribe,  without 
proof  of  the  identity  of  the  person  who  gave  or  offered  the  bribe.  Nor 
is  it  necessary  to  prove  by  the  official  records  that  the  officer  in  ques- 
tion was  duly  elected  or  appointed,  or  that  the  thing  offered  as  a 
bribe  was  of  a  certain  value,  so  long  as  it  is  shown  to  have  been  of 
some  value  to  the  person  bribed.  Evidence  of  the  bad  character  of 
the  defendant  cannot  be  introduced  for  the  purpose  of  showing  that 

4.  97  Am.  Dec.  717  note.  7.  25  L.R.A.  345  note;  17  Ami.  Caa. 

6.  U.  S.  ».  CaldweU,  8  Blatchf.  131,  295  note. 

25  Fed.  Cas.  No.  14,707.  8.  30  L.R.A.(N.S.)   952  note;  17 

97  Am.  Dec.  717  note.  Ann.  Cas.  296  note. 

6.  People  r.  Gibson,  191  N.  Y.  227,  9.  People  v.  McCann,  247  lU.  130, 

83  K.  £.  976,  123  A.  S.  R.  597.  93  N.  E.  100,  20  Ann.  Cm.  486. 
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he  would  be  likely  to  offer  or  accept  a  bribe;  cmd  no  inference  may 
be  drawn  from  this  probability  as  to  his  guilt,*'  although  the  defend- 
ant may  be  impeached  where  he  has  testified  in  his  own  behalf.'^ 
A.  check  from  the  person  alleged  to  have  paid  the  bribe,  for  the  al- 
leged  amount  of  the  bribe  and  payable  to  the  defendant,  is  competent 
evidence  against  him  to  establish  the  receipt  of  the  money.*' 

21.  Declarations  and  Confessions. — Under  a  joint  indictment  for 
bribery,  the  declarations  of  one  or  all  of  the  officials,  made  in  the 
presence  of  Uie  others,  are  admissible;  and  where  the  indictment  is  for 
making  a  corrupt  agreement  to  do  some  official  act,  as  to  vote  in  a 
certain  manner,  it  is  not  necessary  in  order  to  convict  one  of  tiie  der 
fendants  to  show  that  a  conspiracy  existed  between  one  of  them  who 
testifies  for  the  prosecution,  and  tlie  others.**  The  constitutional 
provision  that  no  one  shall  be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself  does  not  invalidate  a  statute  which  provides 
that  a  person  who  is  guilty  of  the  offense  of  bribery  shall  be  a  com- 
petent witness  against  another  person  8o  offending  and  may  be  com- 
pelled to  attend  and  testify  upon  any  trial,  hearing,  proceeding,  or 
investigation  in  the  same  manner  as  any  otlier  person,  if  the  statute 
also  provides  that  the  testimony  so  given  shall  not  be  used  in  any 
prosecution  against  the  person  so  testifying,  and  that  he  shall  not  be 
liable  to  indictment,  prosecution,  and  punishment  for  that  bribery, 
and  may  plead  the  giving  of  such  testimony  in  bar  of  such  indict- 
ment or  prosecution.  The  protection  against  the  consequences  of  the 
witness's  admissions  is  sufficient  to  make  the  act  constitutional." 
Such  immunity  has  frequently  been  claimed  in  prosecutions  for 
bribery.  But  it  applies  only  where  the  defendant  has  testified  con- 
cerning a  fact  which  forms  a  necessary  and  essential  part  of  the 
crime  of  bribery.  For  instance,  the  testimony  of  an  officer  accused 
of  soliciting  a  bribe,  given  before  the  grand  jury,  that  he  was  at  a 
certain  time  a  city  councilman,  did  not  expose  him  to  the  danger  of 
a  prosecution  for  crime  so  as  to  bring  him  within  the  aforesaid  con- 
stitutional privilege,  nor  make  him  immune  from  prosecution  for 
soUdting  while  such  councilman.  Nor  did  his  testimony  given  before 
the  grand  jury,  while  he  was  a  member  of  the  council,  that  he  knew 
of  no  crookedness  in  public  affairs,  entitle  him  to  immunity  from 
such  prosecution.*' 

10.  97  Am.  Bee.  718  note.  As  to  81  S.  W.  1118,  103  A.  S.  R.  670,  66 
character  evidence  generally,  see  Evi-  L.R.A.  .490.    See  gener^ly  Aooox-. 

D£NCB.  PUCBS,  Vol.  1,  p.  155;  ADMISSIONS  AXA 

11.  State  9.  Potts,  78  la.  656,  43  N.  Dbclaratioks,  vol.  1,  p.  462. 

W.  534,  5  L.B.A.  814.  14.  People  v.  Sharp,  107  N.  Y.  427, 

12.  State  V.  Campbdl,  73  Kan.  688,  14  N.  E.  319, 1  A.  S.  R.  851. 

m  Pae.  784, 9  Ann.  Cas.  1203,  9  L.R.A.  IS.  Rudolph  v.  State,  128  Wis.  222, 
(N.S.)  533.  107  N.  W.  467,  116  A.  S.  R.  32. 

13.  State  «.  Lehman,  182  Mo.  424, 
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22.  Proof  oi  Other  Crimes. — In  prosecutions  for  bribery,  as  in 
prosecutions  for  other  offenses,  the  rule  is  that  evidence  which  shows 
or  tends  to  show  that  the  accused  has  committed  another  crime  inde- 
pendent of  that  for  which  he  is  being  tried  is  inadmissible.  The  rule 
b  but  an  application  of  the  general  rule  which  restricts  the  evidence 
of  facts  relating  to  the  point  in  issue  and  excludes  evidence  of  col- 
lateral matters." 

23.  Joint  Defendants  and  Accomplices. — Where  several  officers  are 
jointly  indicted  for  bribery  in  entering  into  a  corrupt  agreement  to 
influence  their  official  conduct,  as  for  instance  where  they  agree  in 
consideration  of  a  promise  or  gift  of  money  to  vote  in  a  certain  manner 
on  a  measure  pending  or  that  may  thereafter  be  pending  before  them, 
the  declarations  of  all  parties  present  at  the  time  the  transaction  was 
being  discussed  are  competent  And  furthermore,  any  statements 
concerning  such  agreement  made  by  one  of  the  parties  in  the  presence 
of  the  others  are  admissible.  Nor  is  it  necessary  to  find  that  there  was 
a  conspiracy  in  order  to  warrant  the  jury  in  considering  such  state- 
ments.'^  Where  a  conspiracy  to  bribe  is  established,  the  declarations 
and  acts  of  the  co-conspirators,  before  the  conspiracy  is  abandoned, 
are  competent."  In  bribery,  as  in  other  crimes,  the  te-stimony  of  an 
accomplice  is  admissible.  It  should  be  weighed  by  the  same  rules 
by  which  the  testimony  of  other  witnesses  is  weighed;  that  is,  by 
considering  the  accomplice's  connection  with  the  crime  and  with  the 
defendant,  his  interest  in  the  case,  his  appearance  on  tlie  witness 
stand,  the  reasonableness  of  his  testimony,  and  its  consistency  with 
other  facts  proved  in  the  case."  Witnesses  who  were  parties  to  a 
plan  to  detect  and  expose  the  crime  of  bribery,  where  they  did  not 
suggest,  advise,  or  encourage  the  crime,  but  only  assisted  in  procnr^ 
ing  the  money  and  paying  it  over  to  the  accused,  are  not  accomplices 
within  the  rule  as  to  the  corroboration  of  the  testimony  of  accomplices. 
They  fall  within  the  other  rule  which  justifles  dissembling  in  order  to 
procure  additional  and  necessary  evidence  of  guilt*** 

16.  State  c.  Dulaney,  87  Ark.  17, 112  100  N.  W.  913,  4  Ann.  Cas.  960,  9S 
S.  W.  158, 15  Add.  Cas.  192  and  note;  L.R.A.  871.  See  Aduissions  and 
People  V.  Sharp,  107  N.  Y.  427, 14  N.  Djsclaeatiohs,  vol.  1,  p.  518. 

E.  319, 1  A.  S.  R.  851.  As  to  proof  of     19.  Butt  v.  State,  81  Ark.  173,  98  S. 
other  crimes  generally,  see  Evtoence.  W.  724,  118  A.  S.  R.  42;  People  v. 
97  Am.  Dec.  716  note.  Coffey,  161  Cal.  433, 119  Pac.  901,  39 

17.  State  V.  LehmaD,  182  Mo.  424,  81  Ii.R.A.(N.S.)  704.  See  Accoupuobs, 
S.  W.  1118,  103  A.  S.  E,  670,  66  vol.  1,  p.  155. 

L.R.A.  490.  20.  39  L.R.A.(K.S.)  704  not*. 

18.  People  ff.  Uol,  137  Mieh.  692, 
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1.  Definition  and  Scope  of  Article. — bridge  has  been  defined  to 
be  a  structure  of  wood,  iron,  brick,  or  stone  erected  over  a  river,  brook, 
or  lake  or  other  body  of  water,  or  over  a  valley  on  the  land,  for  the 
more  convenient  passage  of  peisons  and  beasts  and  for  the  la^nsporta- 
tion  of  baggage.  It  is  not  so  much  the  name  by  which  a  structure  is 
designated  as  the  purpose  which  it  is  intended  to  serve  that  charac- 
terizes it  as  a  bridge  within  the  meaning  of  the  law;  and,  although  a 
structure,  such  as  a  railroad  bridge,  may  not  serve  all  the  purposew 
of  an  ordinary  bridge,  it  seems  rather  incongruous  that  in  the  days 
when  railroads  were  new  it  should  have  been  required  to  decide  that 
such  a  structure  was  in  fact  a  bridge,^  although  it  is  now  recognized 
that  such  bridges  are  included  within  the  meaning  of  statutes  author- 
izing the  construction  of  bridges  for  public  uise.*  The  simple  term 
*'bridge"  has  been  held  to  mean  a  viaduct  in  a  road  dedicated  to  the 
common  use,  while  a  "railroad  bridge"  has  been  construed  af=  mean- 
ing a  viaduct  constructed  for  the  use  of  railroad  transportation.* 

1.  Enfield  Toll  Bridge  Co.  v.  Hart-  v.  Stone,  174  Mo.  1,  73  S.  W.  4d3,  63 
ford  &  N.  H.  R.  Co.,  17  Conn.  40,  42  L.RjV.  301. 

Am.  Dec.  716.  3.  Funk  v.  St.  Paul  City  Rv.  Co.,  61 

2.  Southern  lUinuis  &  M.  Bridge  Co.  Minn.  43.%  63  N.  W.  1098,  52  A.  S.  R. 
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608,  29  L.R.A.  208. 


R.  C.  L.  Vol.  IV.— 13. 


103 


Digitized  by  Google 


BRIDGES 


4  3.  C.  L. 


In  fact,  any  structure  which  affords  a  passageway  by  wliich  travelers 
and  others  are  enabled  to  p{i.sf?  safely  over  streams  or  other  obstructions 
is  within  the  legal  definition  of  a  bridge.*  This  article  treats  of  the 
construction,  maintenance,  regulation  and  use  of  both  toll  and  free 
bridges,  and  of  the  rights,  duties,  and  liabihties  with  respect  to  their 
management  and  operation,  and  includes  the  character  of  a  bridge  as 
a  portion  of  the  public  highway,  the  general  subject  of  highways  being 
elsewhere  treated.' 

2.  Approach  as  Part  of  Bridge. — A  bridge  is  u^'ually  regarded  as 
a  complete  pas.<^geway,  and  includes  whatever  makes  it  accessible. 
Therefore,  the  approach  of  a  bridge  for  a  reasonable  limit  is  regarded 
by  law  as  a  part  of  the  bridge  itself.*  Under  the  common  law,  for 
a  distance  of  300  feet  the  road  was  regarded  a  part  of  the  bridj^e. 
For  most  purposes  the  general  theory  that  the  approach  is  part  of  a 
bridge  has  been  accepted  in  this  country,  but  the  disstance  of  300  feet 
as  the  measure  of  the  extent  of  the  approach  so  regardf-d  has  not 
been  adopted.  The  railings  and  abutments  of  a  founty  bridge,  for 
instance,  have  been  held  to  be  part  of  the  bridge,  while  a  plank  walk 
laid  on  a  dirt-filled  approach  to  a  bridge  has  been  held  to  be  a  side- 
walk and  not  a  part  of  the  approach  to  the  bridge.'  Not  infrequently 
an  approach  may  be  considered  ap  part  of  a  bridge  for  one  purpose  and 
not  for  another.  For  instance,  an  approach  has  been  held  not  to  be  a 
part  of  a  bridge  within  the  meaning  of  a  limitation  of  speed,  for  the 
reason  that  while  it  may  be  regarded  unsafe  to  cross  a  bridge  foster 
than  a  certain  speed,  it  may  he  perfectly  safe  to  exceed  the  same  speed 
hmit  on  the  approach.  In  general  it  may  be  laid  down  as  a  rule 
with  respect  to  the  duty  of  constructing  or  maintaining  a  bridge  in  a 
safe  condition,  that  the  approach  is  usually  taken  to  be  a  part  of  a 
bridge,*  but  with  reference  to  the  size  of  a  bridge,  when  upon  the 
size  depends  the  obligation  to  construct,  or  with  reference  to  a  limita- 
tion of  speed,  the  term  "bridge"  doe^^  not  include  the  approach.  The 
question  whether  the  approach  to  a  bridge  is  part  of  a  bridge,  which 
must  be  distinguished  from  the  question  to  what  distance  an  approach 
is  part  of  a  bridge,  is  in  many  jurisdictions  held  to  be  a  question  of  law 
for  the  determination  of  the  court,'  while  in  others  it  has  I'ccn 
held  that  the  question  is  one  of  fact  rather  than  of  law,  depending 

4.  Board  of  Chosen  Freeholders  of     8.  Watson  v.  Proprietors  of  Lisbon 

Susses  Connty  «.  Strader,  18  N.  J.  L.  Bridge,  14  Me.  201,  31  Am.  Dec.  49; 

108,  35  Am.  Dee.  530.  Brown  County  v.  Keya  Paha  County, 

e.  See  Highways.  88  Neb.  117, 120  N.  W.  250,  Ann.  Ca^. 

6.  Board  of  Chosen  Freeholders  of  1012B  790. 

Sussex  County  v.  Strader,  IS  N.  J.  L.  15  Ann.  Cas.  840  et  $eq.  note. 

108,  35  Am.  Dec.  530;  Lehi^  Val.  R.  9.  Savannah,  F.  &  W.  Ry.  Co.  v. 

Co.  V.  Canal  Board,  204  N.  Y.  471,  97  Daniels,  90  Ga.  608,  17  S.  E.  647,  20 

N.  3.  964,  Ann.  Cas.  1913C  1228.  L.R.A.  416  and  note. 

7.  20  L.B.A.  416  note;  Ann.  Cas.  Ann.  Cas.  1912B  702  note. 
1912B  792  note 
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upon  the  circumstances  of  eacfa  particular  caae.^**  The  qu^on  as  to 
taking  or  injuring  land  for  purposes  of  construclang  bridge  approaches 
is  elsewhere  considered.'* 

3.  Bridge  as  Highway.— A  bridge  connecting  public  highways, 
and  erected  for  the  general  use  and  accommodation  of  the  pubUc  is 
itself  a  public  highway,  and  is  usually  treated  as  constituting  a  part 
of  the  highways  with  which  it  is  connected,**  whether  built  and  main- 
tained at  public  expense  or  by  a  private  corporation  authorized  to 
charge  and  collect  tolls  from  persons  using  the  same.**  And  the 
public  has  the  same  right  to  the  use  of  bridges  as  a  part  of  a  pul)lic 
highway  as  it  has  of  the  main  highway  itself.**  In  recognition  of 
the  fact  that  bridges  constitute  a  part  of  the  highways,  they  are  ordi- 
narily subject  to  the  control  of  the  same  authorities  to  whom  (he 
control  of  highways  is  committed,**  are  subject  to  the  same  public 
easement,**  and,  for  analogous  reasons,  are  governed  by  the  same  rules 
in  regard  to  liability  for  injuries  received  as  are  the  streets.*  More- 
over, private  property  may  be  taken  for  public  use  for  either  free  or 
toll  bridges  by  exercise  of  the  right  of  eminent  domain.* 

4.  Legislative  Authority  and  Restrictions. — Stating  the  principles 
laid  down  by  eminent  writers,  it  has  been  said  that  the  right  to  ratab- 
lisli  bridges,  for  the  public  use  and  convenience  of  citizens,  is  inherent 
in  a  state.  It  is  coeval  with  the  institution  of  civil  society,  and  ia 
indispensable  to  the  free  exercise  of  social  and  commercial  intercourse. 
It  is  an  integral  part  of  the  right  of  eminent  domain,  a  right  which 
may  be  delegated  by  the  legislature  of  a  wtate  to  counties,  and  to  mu- 
nicipal and  public  service  corporations,  to  commis^Ji oners  of  roads  and 
similar  bodies,  subject,  however,  to  the  constant,  superior  and  para- 

10.  Ann.  Cas.  1912B  793-797  note.  59  L.K.A.  2r)l  note;  20  L.R.A.(N.S.) 

11.  See  infrajj>ar.  6.  571  note:  22  L.R.A.(N.S.)  135  net*. 

12.  State  V.  Waiiams,  68  Coun.  131,  IS.  Brand  v.  Multnomah  County,  38 
35  Atl.  24,  421,  48  L.R.A.  4&5;  Jack-  Ore.  79,  60  Pac.  390,  62  Pac.,209,  84 
BonviUe  v.  Drew,  19  Fla.  106,  45  Am.  A.  S.  R.  772,  50  L.R.A.  389;  Jones  v. 
Rep.  5;  Chicago  v.  Powers  42  111.  169,  Keith,  37  Tex.  399,  14  Am.  Rep.  :m. 
89  Am.  Dec.  418;  Chicago  v.  McGinn,  22  L.R.A.(N.S.)  135  note. 

51  111.  266,  2  Am.  Rep.  295;  Covin^on  14.  First  Nat.  Bank  of  Idaho  c.  Mal- 
&  C.  Bridge  Co.  v.  South  Covington  heur  County,  30  Ore.  420,  45  Foe.  781, 
&  C.  St.  R.  Co.,  93  Ky.  136,  19  S.  \V.  35  L.R.A.  141. 

403,15L.Rji..  828;  Troy  ©.Cheshire  R.      15.  Jaoksonville  v.  Drew,  19  Fla. 

Co.,  23  N.  H.  83,  55  Am.  Dee.  177;  106,  45  Am.  Rep.  5;  Rapho  &  W.  H. 

Newbargh  &  Coehecton  Turnpike  Road  Tps.  v.  Moore,  68  Pa;  St.  404,  8  Am. 

Co.  V.  Miller,  5  Johns.  Ch.  (N.  T.)  101,  Rep.  202.  And  eee  infra,  par.  20. 

9  Am-  Dec.  274;  Brand  v.  Multnomah      16.  Chicago  v.  McGinn,  51  III.  286, 

County,  38  Ore.  79,  60  Pac.  390,  62  2  Am.  Rep.  295. 

Pac.  209,  84  A.  S.  R.  772,  50  L.R.A.     1.  See  infra,  par.  25. 

389;  Kapho  &  W.  H.  Tps.  v.  Moore,     3.  22  L.R.A.(N.8.)  135  note.  See 

68  Pa.  St.  404, -8  Am.  Rep.  202;  Jones  £iUNaNT  Douain. 

V.  Keith,  37  Tex.  399,  14  Am.  Rep.. 

382. 
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mount  right  of  the  community The  authority  of  the  legislature  to 

confer  on  public  and  private  bodies  the  right  to  build  bridges  is  uni- 
versally recognized;  and  in  delegating  the  right  to  construct  bridges, 
aside  from  the  principle  that  no  greater  power  can  he  exercised  by  the 
grantee  of  such  a  right  than  the  le^slatnre  confers.*  certain  limita- 
tions and  restrictions  are  always  observed,  for  it  is  considered  to  be  in 
the  nature  of  a  trust  for  a  public  and  not  a  private  purpose In  the 
exercise  of  the  right,  other  public  rights  of  equal  or  greater  importance 
cannot  lawfully  be  destroyed  or  impaired. •  Moreover,  since  the  au- 
thority to  construct  a  bridge  is  legislative  and  resides  in  the  state,  such 
authority  cannot  be  conferred  by  an  order  of  court,  as  such,  under  a 
general  law  giving  such  court  the  power  of  laying  out  public  ways.' 
Private  rights  in  certain  cases  may  operate  to  restrict  the  exercise  of 
even  so  public  and  beneficial  a  use  as  that  served  by  a  bridge.  In 
this  respect  it  is  not  permitted  for  private  persons,  however  meritorious 
their  motives,  to  dedicate  their  land  or  other  property  to  such  use  so 
as  to  impair  and  injure  exclusive  rights  previously  granted  by  the 
public  to  a  citizen.^  A  similar  public  right  in  the  nature  of  an  in* 
cor[)oreaI  hereditament  is  the  right  to  free  access  of  air  and  light  over 
streets.  The  law  will  not  permit  this  right  to  be  impaired  by  the 
«rection  of  private  bridges  over  such  streets,*  although  an  abutting 
owner  has  property  on  both  sides  of  the  street  and  may  desire  to  con- 
nect the  same.**'  The  owner  of  lots  abutting  on  opposite  sides  of  a 
street  may,  however,  under  a  license  or  permit  of  city  authorities, 
revocable  at  their  pleasure,  construct  an  overhead  bridge  where  such  a 
bridge  would  relieve  traitic  congestion,  and  where  provision  is  made 
for  non-interference  with  ttie  rights  of  adjoining  property  owners.** 
The  legislature  of  a  state  may  confer  the  right  to  build  bridges  subject 
only  to  the  limitations  imposed  by  the  federal  and  state  constitutions. 
Where  a  special  authority  is  given  to  a  city  or  town  to  build  bridges 
within  its  limits,  it  is  held  that  such  a  grant  of  authority  does  not 

3.  Dyer  v.  Toskaloosa  Bridge  Co.,  9.  Field  «.  BarUng,  149  XIL  556,  37 
2  Port.  (Ala.)  296,  27  Am.  Dec  655.  N.  E.  850,  41  A.  S-  R.  311,  24  L.R.A. 
8ee  EiONENT  Douaiiit.  406. 

4.  See  infra,  par.  8.  10.  17  Ann.  Cas,  246  note. 

6.  Field  «.  Barling,  149  111.  556,  37  11.  Kellogg  v.  Cincinnati  Traction 
N.  E.  850,  41  A.  S.  B.  3U,  24  L.EA.  Co.,  80  Ohio  St.  331,  88  N.  E.  882, 17 
406;  Kellogg  «.  Cincinnati  Traction  Ann.  Cas.  242,  23  UR.A.(N.S.)  158 
Co.,  80  Ohio  St.  331,  88  N.  £.  882,  and  note. 

17  Ann.  Cas.  242,  23  LJl.A.(N.S.)  12.  People  v.  Rensselaer  ft  S.  R. 
158  and  note.  Co.,  15  Wend.  (N.  Y.)  113,  30  Am., 

6.  See  infra,  par.  5.  Dec  33. 

7.  Com.  V.  Charlestown,  1  Pick.  See  24  UR^A.  313  note,  and  infra 
(Mass.)  ISO,  11  Am.  Deo.  161.  par.  5,  as  to  the  authority  and  coutroL 

8.  Smith  V.  Horkiiu,  38  N.  C.  613,  of  the  federal  government  over  navi- 
44  Am.  pec  83.  gable  waters  and  interstate  commerce. 
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necessarily  supersede  the  general  authority  given  to  a  county ;  it  is 
the  rule  that  bridges 'erected  by  a  town  as  part  of  a  highway  are  the 
qualified  property  of  the  town,  upon  the  principle  that  they  are  an- 
nexed in  pursuance  of  a  nght,  for  the  purposee  of  the  town.'^ 

5.  Bridges  Between  States  or  Over  Navigable  Waters. — ^The  power 
of  Congress  to  regulate  commerce,  it  has  been  held,  comprehends  the 
control  for  that  purpose  and  to  the  extent  necessary  of  all  the  navi- 
gable waters  of  the  United  States;  and  such  control  is  free  from  inter- 
ference by  the  states.  Independently  of  the  consent  of  the  state 
governments,  Congress  has,  therefore,  the  power  to  build  a  bridge  or 
authorize  a  bridge  to  be  built  across  water  dividing  two  states,  and  to 
declare  a  bridge  across  a  navigable  river  an  unlawful  structure.  It 
can  also  legalize  a  bridge  over  a  navigable  river,  after  it  has  been 
judicially  declared  to  be  unlawful.  But  to  the  extent  that  the  au- 
thority to  build  bridges  over  navigable  streams  within  tlie  state  has 
not  been  taken  away  from  the  states,  a  state  may  authorize  the  con- 
struction of  bridges  over  such  streams.**  The  right  to  regulate  tolls 
on  interstate  bridges,  and  on  bridges  between  the  United  States  and 
foreign  countries,  is  exclusively  in  Congress.'*  As  a  precautionary 
provision  against  serious  interference  with  navigation  an  act  has 
been  passed  by  Congress  requiring  that  when  bridges  are  built  over 
navigable  streams  wholly  within  a  state  the  plans  must  be  sub- 
mitted to  and  approved  by  the  War  Department ;  "  and  unless  author- 
ized by  the  proper  authorities  bridges  over  navigable  streams  are 
unlawful."  Whether  constructed  or  in  course  of  construction,  if 
unlawful,  they  are  regarded  as  nuisances  and  removable  as  such  by 
appropriate  proceedings.**  A  municipal  corporation,  therefore,  which 
obs^cts  navigation  by  the  construction  and  maintenance  of  a  bridge 


13.  Skinner  v.  Henderson,  26  Fla. 
121,  7  So.  464,  8  L.R.A.  55.  See  Ot- 
tawa V.  Walker,  21  III.  605,  74  Am. 
Dec.  121.  In  this  case  it  was  held 
that  the  act  of  the  legislature,  incor- 
porating the  city  of  Ottawa,  and  giving 
it  jurisdiction  over  bridges,  repealed 
by  implication,  the  portion  of  an  act 
creating  township  organization,  which 
conferred  the  same  power  on  the  town- 
■hip. 

14.  Troy  v.  Cheshire  R.  Co.,  23  N. 
H.  83,  55  Am.  Dec.  177. 

16.  People  V.  Rensselaer  &  S.  R. 
Co.,  15  Wend.  (N.  Y.)  113,  30  Am. 
Dec.  33. 

2  LJl.A.  540,  541  note;  12  L.R.A. 
674  note. 

16.  Covington  &  C.  Bridge  Co.  v. 
Commqpwealth  of  Kentucky,  1.04  U.  S. 


204,  14  S.  Ct.  1087,  38  U.  S.  (L.  ed.) 
962,  4  Int.  Com.  Rep.  649;  Canada 
Southern   Ry.   Co.   v.  International 
Bridge  Co.,  8  Fed.  190. 
33  L.R.A.  181  note. 

17.  Salliotte  v.  King  Bridge  Co.,  122 
Fed.  378,  58  C.  C.  A.  466,  65  L.R.A. 
620 ;  Lenoir  Connty  v.  Crabtree,  158  N. 
C.  357,  74  S.  E.  105,  39  L.RJ\.(N.S.) 
1213. 

18.  Commonwealth  v.  Charlestown, 
1  Pick.  (Mass.)  180, 11  Am.  Dec.  161. 

19.  Commissioners  of  Barke  Coun- 
ty ti.  Catewba  Lumber  Co.,  116  N.  C. 
731,  21  S.  E.  941,  47  A.  S.  R.  829; 
Dugan  V.  Bridge  Co.,  27  Pa.  St.  303, 
67  Am.  Dec.  40^;  Monongabela  Bridge 
Co.  V.  Kirk,  46  Pa.  St.  112,  84  Am. 
Dec.  527. 

59  L.R.A.  64-67  note. 
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across  a  navigable  stream  without  legislative  authority  is  liable  in  dam- 
ages to  one  specially  injured  by  the  obstruction,**  although  such  an 
action  will  not  lie  where  no  special  damage  exist.'  It  is  held  that 
the  right  of  free  navigation  of  a  river  is  not  necpssarily  inconsistent 
with  the  right  of  the  state  to  provide  means  of  crosdng  the  river  by 
bYidgea ; '  but  the  legislature  may  require  owners  of  bridges  over 
navigable  streams,  at  their  own  expense,  to  remove  or  alter  them  so  as 
not  to  interfere  with  proposed  improvements  of  the  river,'  or  with  the 
navigal)ility  thereof  within  reasonable  limits.  A  grant  of  power  by 
the  legislature  merely  to  build  a  bridge  across  a  river  will  not  authorize 
a  corporation  to  obstruct  or  destroy  the  navigation  of  the  river,*  a 
right  in  the  nature  of  a  public  ea.sement,  which  should  be  neither  ex- 
tinguished nor  interrupted.'  The  interpretation  of  a  grant  should 
not,  however,  be  unreasonable,  especially  where  an  observance  of  the 
literal  provisions  thereof  would  defeat  the  purposes  of  the  grtint.* 
There  are  many  streams  which,  though  not  navigable  in  tha  ordi- 
nary sense  of  the  word,  are  yet  available  for  the  purpose  of  floating 
logs  to  market,  and  such  streams  have  been  declared  to  be  navigable, 
at  least  in  the  sense  that  they  are  available  to  the  public  for  such 
floatage.  But  they  have  not  all  the  attributes  of  navigability,  as, 
for  instance,  in  respect  of  the  construction  of  bridges  over  them.  Ac- 
cordingly the  owners  of  bridges  over  such  streams  must  provide  against 
the  possible  peril  of  having  their  bridges  injured  by  floating  logs  or 
timber,  and  they  are  not  entitled  to  restrain  the  ordinary  and  accus- 
tomed use  thereof  for  floatage  purposes.' 

6.  Property  Abattiug  on  Bridges  and  Approaches. — The  construc- 
tion and  maintenance  of  bridges  by  counties  and  other  municipali- 
ties is  a  governmental  function,  and  therefore  the  general  rule  is 
that  a  municipality  is  not  liable  to  abutting  owners  for  injuries  re- 
sulting from  the  construction  of  a  bridge  or  its  approacheSf  unless 

20.  So-uth  Carolina  R.  Co.  v.  Moore,  3.  Lehigh   Yal.   R.   Co.   v.  Canal 

28  Ga.  398,  73  Am.  Dee.  778  and  note;  Board.  204  N.  Y.  471,  97  N.  E.  964, 

Tuell  V.  Marion,  110  Me.  460.  86  Atl.  Ann.  Cas.  1913C  1228. 

980,  46  L.R.A.(N.S.)  3,');  Sehu.s.sler  v.  4.  Hiekok  v.  Hine,  23  Ohio  St,  523, 

Board  of  Oom'rs  of  Hennepin  County,  13  Am.  Rep.  255. 

67  Minn.  412,  70  N.  W.  6,  64  A.  S.  R.  59  L.R.A.  66  note. 

424,  39  L.R.A.  75;  Viebahn  v.  Board  5.  Perley  v.  Chandler,  6  Mass.  454, 

of  Coui'rs  of  Crow  Wing  County,  96  4  Am.  Dee.  159. 

Minn.  276.  104  N.  W.  1089.  3  L.R.A.  59  L.R.A.  66,  67  note. 

(N.S.)  1126  and  note;  Ppdrirk  v.  Ra-  6.  Monongahela  Bridge  Co.  v.  Kirk, 

leigh  &  S.  R.  Co.,  143  N.  C.  485,  55  46  Pa.  St.  112,  84  Am.  Dec.  527;  Chi- 


2.  Chicago  v.  McGinn,  51  Til.  266,      58  L.R.A.  160  et  seq.  note, 
2  Am.  Rep.  295;  People  v.  Rensselaer      7.  Idaho  Northern  R.  Co.  v.  Post 
&  S.  R.  Co.,  15  Wend.  (N.  Y.)  113,  Falls  Lumber  Co.,  20  Idaho  695,  119 


S.  E.  877,  10  L.R.A.(N.S.)  554. 
1.  25  Am.  Rep.  5.35  note. 


cage  V.  McOinn,  51  HI.  266, 2  Am.  Rep. 

295. 


30  Am.  Dec.  .33. 
.59  L.H.A.  64  et  seq.  note. 


Pac.  1098,  38  L.R.A.  OT.S.)  114  and 
note.   And  see  Loos  and  Loconra. 
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such  liability  is  imposed  by  statute  or  some  constitutional  provision." 

Some  diversity  of  opinion  exists  on  this  point  in  regard  to  the  dis- 
tinction between  municipal  corporations  proper  and  quasi-municipal- 
itiea,  such  as  counties  and  towns.  This  distinction,  however,  is  not 
material  in  the  present  connection,  and  is  considered  elsewhere." 
It  ia  now  very  generally  provided  by  constitutions  or  statutes  that 
private  property  sliall  not  be  damaged  for  public  purposes  without 
compensation  to  the  owner,  and  under  such  a  provision  neither  a 
county  nor  a  city  is  permitted  so  to  c<mstruct  a  bridge  as  to  damage 
abutting  property  without  making  compensation,'**  and  the  same 
result  sometimes  follows  from  a  direct  limitation  of  the  authority 
of  municipalities  as  to  the  construction  of  bridges.'*  The  owner  of 
property  abuttin<;  on  a  bridge  spanning  a  graded  surface  of  a  street  has 
the  right  to  use  such  reai^onable  means,  or  moke  such  reasonable  im- 
provements, as  may  be  necessary  to  enable  hira  to  go  from  his  property 
to  the  street  and  exercise  and  enjoy  the  right'of  ingress  and  egress.'* 
A  municipality  is  liable  to  abutting  property  owners  for  damages  re- 
sulting from  the  construction  of  an  ^proach  to  a  bridge,  whereby  the 
street  was  rendered  impassable  and  useless  as  a  street  and  water  was 
caused  to  flow  upon  such  abutting  lands,  although  the  fee  of  the  street 
was  in  the  municipality.'*  It  has  been  held,  however,  that  a  bridge 
approach  does  not  constitute  an  additional  servitude  upon  a  street 
where  the  grade  of  the  street  is  established  by  the  legislature  at  its  sur- 
face, so  as  to  constitute  a  taking  of  private  property  for  which  compen- 
sation must  be  made,  and  that,  for  this  reason,  an  abutting  property 
owner  is  not  entitled  to  damages  though  the  effect  is  to  destroy  access 
to  the  street  from  his  property.'*  When  statutes  pro\dde  for  the 
liability  of  a  county  for  damages  caused  by  de/ective  bridges,  such 
liability  does  not  extend  to  damages  caused  to  adjacent  property. 
Statutes  of  this  character  have  reference  only  to  liability  when  a 
bridge  is  used  as  a  pas^^ageway;  '*  and  in  order  to  make  the  munic- 
ipality answerable  in  damages  under  such  provisions,  the  injury  must 

8.  Board  of  Com'rs  Shawnee  County  12.  Sandpoint  v.  Doyle,  14  Idaho 
«.  Jacobs,  79  Kan.  76,  99  Pac.  817,  21  749,  95  Pac  945,  17  L.R.A.(N.S.> 
L.RJi..(N.S.)  201)  and  note.  497. 

39  L.R.A.  65  note.  18.  Stack  v.  East  St.  Louis,  85  111. 

9.  See  infra,  par.  25.    See  also  377,  28  Am.  Bfip.  619. 
HiGUWATS.  14.  Willis  v.  Winona  C^ty,  59  Minn. 

10.  Ranson  v.  Sault  Ste.  Marie,  143  27,  60  N.  W.  814,  26  L.B.A.  142: 
Mieh.  661,  107  N.  W.  439,  15  L.R.A.  Brand  v.  Mnltnomah  County,  38  Ore. 
(N.S.)  49  and  nute.  79,  60  Pae.  390,  62  Pac.  209,  84  A.  R. 

21  LJl.A.(N.S.)  209  note;  36L.R.A.  R.  772,  50  L.BJL  389. 
(N.S.)  1108  note.  16.  Board  of  Com'rs  of  Shawnee 

11.  Schneider  v.  Detroit,  72  Mich.  County  v.  Jacobs,  79  Kan.  76,  09  Pae. 
240,  40  N.  W.  32(J,  2  L.K.A.  54.  817,  21  LJt.A.(N.S.)  209  and  note. 

70  L.R.A.  584  note;  36  L.R.A.{N.S.) 
lli)8,  1199  note. 
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be  directly  occasioned  by  its  fault  or  negligence,  otherwise  it  is  not 
liable." 

7.  Mechanics'  lAens  on  Bridges. — The  general  subject  of  mechan- 
ics* liens  is  reserved  for  treatment  elsewhere,  therefore  only  such  prin- 
ciples relating  to  the  liens  of  mechanics  as  are  specially  applicable 
to  the  construction  and  repair  of  bridges  are  considered  here.*'  When  , 
specially  mentioned  in  statutes  creating  mechanics'  liens,  bridges  are 
subject  thereto  as  well  as  any  other  species  of  property,  although 
such  liens  will  not  attach  to  public  bridges,  unless  bridges  of  that 
character  are  expressly  mentioned.  The  reason  assigned  for  this  rule 
is  that,  if  property  held  in  trust  for  the  public  were  subject  to  sale 
upon  execution,  the  title  thereto  might  become  vested  in  private 
persons,  and  the  public  would  be  thereby  deprived  of  its  right  to  the 
use  of  such  property.  Even  a  mere  temporary  loss  of  this  right  would 
be  a^nst  public  policj.  Therefore,  if  a  statute  enumerates  bridges 
in  the  class  of  property  which  is  subject  to  mechanics'  liens,  it  is 
not  construed  to  cover  public  bridges,  since  a  bridge  may  be  construct- 
ed by  a  private  person  for  his  own  use.  Without  the  qualifying 
word  "public,"  no  lien,  it  is  held,  can- attach  or  be  enforced  against 

a  public  bridge.  The  courts  have  even  gone  so  far  as  to  hold,  where 
the  public  has  an  interest  in  the  soil,  that  Ihough  a  bridge  has  not 
been  accepted  by  the  public  at  the  time  the  lien  claims  are  filed, 
the  claimants  would  be  precluded  from  obtaining  the  benefits  to  be 
derived  from  the  mechanics'  lien  law.'^  In  the  absence  of  restrictive 
words,  the  designation  of  "any  bridge"  in  a  statute  has  been  construed 
to  include  railroad  bridges.  Although  the  ca.ses  on  this  point  have 
usually  been  vigorously  contested,  and  the  points  urged  that  to  place 
a  lien  on  r^Iroad  bridges  would  seriously  interfere  with  the  interest 
of  traffic  and  trade,  aifd  that  it  would  be  against  public  policy,  rail- 
road bridge  are,  nevertheless,  included  within  the  meaning  of  the 
.statutes  providing  for  mechanics'  liens  where  the  general  term  "bridge" 
is  used  without  restriction  in  such  enactments.^' 

II.  Construction  and  Right  to  Rbqulatb 

8.  Delegation  of  Power  to  Construct  and  Maintain.— Under  the 

general  authority  of  a  legislature  to  delegate  to  other  bodies  or  per- 
sons certain  powers  except  such  as  are  peculiarly  imposed  upon  it 
by  the  constitution  and  laws,**  the  right  to  construct  a  bridge  as  a 
franchise  subject  to  its  control,  although  most  frequently  delegated 
to  municipal  corporations,  may  be  delegated  to  any  corporation  or 
person  unless  prohibited  by  the  constitution,  an  instance  being  where 

16.  21  L.R.A.(N.S.)  209  note.  35  L.R.A.  141  and  note. 

17.  See  Mechanics'  Liens.  19.  Smith  Bridge  Co.  v.  Bowman, 

18.  First  Nat.  Bank  of  Idaho  v.  Mai-  41  Ohio  St.  37,  52  Am.  Rep.  67. 
heur  Coanty,  30  Ore.  420,  45  Pae.  781,  20.  See  Constitutional  Law. 
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the  right  through  the  exercise  of  the  high  prerogative  power  of  emi- 
nent domain  was  conferred  on  a  foreign  corporation.*'  The  rule 
is  tliat  a  transfer  of  the  management  and  control  of  public  bridges 
may  be  made  by  the  legislature  to  any  governmental  agency,  irre- 
spective of  the  agency  to  which  the  bridges  may  belong ; '  but  the 
power  to  manage  bridges  and,  where  granted,  to  collect  tolls  cannot, 
ordinarily,  be  exclusively  delegated  by  a  municipality  to  others.* 
It  is  held  that  the  rule  of  law  against  delegation  of  power  by  the 
legislature  refers  to  the  law-making  power  and  does  not  prohibit  the 
legislature  from  delegating  the  selection  of  mere  municipal  agents 
for  the  purpose  of  taking  charge  of  city  bridges.'  Charters  of  a  com- 
pany embodying  authority  to  conati:uct  bridges  are  to  be  ox)nstrued 
strictly  in  favor  of  the  commonwealth,  as  are  grants  to  natural  per- 
sons, although  such  construction  must  be  reasonable;  *  and  the  rights 
thereunder  granted  are  always  subject  to  the  control  of  the  legisla- 
ture.* This  grant  of  power  carries  with  it  such  powers  as  are  reason- 
ably incident  thereto,*  or  necessary  to  accomplish  the  purposes  of  the 
grant'  Furthermore,  a  grant  of  authority  for  this  purpose  in- 
cludes the  power  to  make  reasonable  regulations  governing  the  use  of 
bridges.*  A  statute  which  authorizes  certain  acts  to  be  done  in  con- 
nection with  the  building  or  reconstruction  of  a  bridge  affords  no 
protection  for  acta  not  done  strictly  in  puraimnce  of  the  authority 
conferred.  Hence,  if  a  company  by  statute  authorized  to  erect  across 
a  navigable  stream  a  bridge  of  specific  dimensions,  or  at  a  particular 
place,  erects  a  bridge  of  greater  dimensions  at  aifbther  place,  it  will 
be  answerable  for  any  damages  resulting  from  the  variation  in  the 
dimensions  or  location  of  such  bridge.*  It  is  obvious  that  no  greater 
power  can  be  exercised  by  the  grantee  of  such  a  right  than  the 
legislature  confers,*'*  and,  furthermore,  that  the  grantee  of  such  a 
right  cannot,  in  its  exercise,  destroy  or  impair  other  public  rights 
of  equal  or  of  greater  importance.''  In  passing,  it  might  be  noted 
that  a  corporation  in  accepting  a  franchise  takes  it  cum  onere,  that 

21.  Southern  lUinois  ft  M.  Bridge  5.  Hudson  v.  Cuero  Land  ft  Emi- 

Co.  V.  Stoae,  174  Mo.  1,  73  S.  W.  453,  gration  Co.,  47  Tei.  66,  26  Am.  Rep. 

63  L.R.A.  301.  289  and  note. 

1.  Simon  v.  Northup,  27  Ore.  487,  6.  84  Am.  Dec.  541  note. 

40  Pac.  560,  30  L.R.A.  111.  7.  Fones  Bros.  Hardware  Co.  v.  Erb, 

The  duty  of  control  over  bridges  is  54  Ark.  645,  17  S.  W.  7,  13  L.R.A. 

sometimes  delegated  by  law  to  the  353;    Simonds   v.   Heftrd,  23  Pick, 

county  courts.   Wood  v.  Tipton  Coiin-  (Mass.)  120,  34  Am.  Dee.  41. 

ty,  7  Baxt  (Tenn.)  112,  32  Am.  Rep.  8.  See  infra,  par.  U. 

561.  9.  Bailey  v.  Philadelphia,  W.  ft  B. 

2.  20  L.R.A.  726  note.  R.  Co.,  4  Har.  (Dd.)  389,  44  Am. 

3.  State  V.  George,  22  Ore.  142,  29  Dec.  593. 

Pac.  356,  29  A.  S.  R.  586,  16  L.R.A.  10.  Clark  v.  Des  Hoines,  19  la.  199, 
737.  87  Am.  Dee.  423. 

4.  Monongabela  Bridge  Co.  v.  Kirk,     11.  See  supra,  par.  4  and  5. 
46  Pa.  St.  U2,  84  Am.  Dec.  527. 
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is,  subject  to  the  conditions  and  restrictions  in  its  charts,  and  having 
no  rights  outside  of  its  charter,  it  must  enjoy  its  franchise  subject 
to  the  conditions,  or  not  at  all.** 

9,  Contracts  for  Construction  and  Duty  to  Construct. — Contracts 
made  with  representatives  of  a  municipality  for  the  erection  of  bridges 
are  construed  in  accordance  with  the  general  rules  of  the  law  of  con- 
tracts, and  whether  such  representatives  are  liable  personally  on  such 
contracts  depends  on  the  language  employed.^'  The  statutes  or  ordi- 
nances providing  for  the  construction  of  public  bridges  usually  pre- 
scribe the  manner  of  awarding  contrac  ts,  and  the  rule  is  that  such  stat- 
utory or  other  requirements  must  be  followed,  and  that  boards  gener- 
ally must  pursue  the  course  pointed  out  by  the  statutes  under  which 
they  act  in  this  as  in  other  respects.'*  Under  such  statutes  require- 
ments relating  ordinarily  to  the  manner  of  a;dvertising  for  bids  and 
awarding  of  contracts  are  to  be  observed.**  With  reference  to  the 
plans  for  a  bridge  it  is  apparent  that  they  must  be  contrived  with  suffi- 
cient skill  and  with  a  proper  regard  for  the  volume  of  water,  the 
strength  and  rapidity  of  the  current  at  all  seasons,  and  the  capacity  of 
the  waterways  to  discharge  it.'*  Regard  should  also  be  had,  in  the 
location  and  erection  of  bridges,  to  the  character  and  feature  of  the 
adjacent  grounds,  and  the  relative  position  and  formation  of  the 
abu}:ting  land.*'  This  is  the  rule  laid  down  as  applicable  to  rail- 
roads, and  the  same  rule  is  applicable  to  cities,  so  far  as  it  require 
uf  them,  in  the  construction  of  bridges  acjx)ss  their  streets,  to  provide 
against  such  casualties  as  a  cautious  and  prudent  man  should  antici- 
pate.** The  duty  of  owners  to  construct  a  bridjje  in  such  a  manner 
as  to  meet  the  usual  demands  of  trafHc  and  to  make  bridges  reason- 
ably safe  is  elsewhere  considered,**  as  is  also  the  liability  of  mu- 
nicipalities and  private  owners  for  injuries  resulting  from  faulty  or 
unskilful  construction,*"  and  for  latent  defects  generally.**  Man- 
damus is  the  proper  remedy  to  enforce  the  erection  of  a  bridge  and  the 
duty  to  keep  it  in  repair.*    A  private  person,  for  instance,  has  the 


12.  Dngan  «.  Bridge  Co.,  27  Pa.  St. 
303,  67  Am.  Dee.  464.  See  Corpora- 
•noKS. 

IS.  Simondg  u.  Heard,  23  Pick. 
(Mass.)  120, 34  Am.  Dec.  41.  See  also 

COKTBACTS. 

14.  13  L.RA.  353  note. 

15.  Fones  Bros.  Hardware  Co.  v. 
Erb,  54  Ark.  645, 17  S.  W.  7, 13  L.B.A. 
353. 

16.  Perry  v.  "WorceBter,  6  Gray 
(Mass.)  544,  66  Am.  Dee.  431. 

25  A.  S.  R.  64  note. 

17.  Columbus  &  W.  Ry.  Co.  v. 
Bridges,  86  Ala.  448,  5  So.  864,  11  A. 
S.  R.  58. 


18.  Bradford  v.  Anniston,  92  Ala. 
349,  8  So.  683,  25  A.  8.  E.  60. 

19.  See  infra,  par.  17. 

20.  See  infra,  par.  25  «{  aeq. 

21.  See  infra,  par.  34,  35. 

1.  firander  v.  Chesterfidd  Jnstires, 
5  Call  (Va.)  548,  2  Am.  Dec.  606; 
Chicago,  B.  &  Q.  R.  Co.  v.  Board  of 
Sup'rs  of  Appanoose  Conntv,  182 
Fed.  291,  104  C.  C.  A.  573,  31  L.R.A. 
fN.S.)  1117.  Reference  is  made  in 
this  case  to  the  case  of  State  v.  St. 
Paul,  M.  &  M.  R.  Co.,  98  Minn.  380, 
108  N.  W.  261,  8  Ann.  Caa.  1047,  28 
L.R.A.(N.S.)  298,  in  which  mandamus 
was  brought  to  compel  a  railroad  com- 
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right  to  petition  for  a  mandamus  to  compel  a  city  to  aspume  the  ob- 
ligation imposed  on  it  by  the  legislature  to  take  charge  of  a  bridge  and 
preserve  it  as  a  public  highway;*  and,  conversely,  injunction  at 
the  instance  of  a  taxpayer  will  lie  to  retrain  the  building  of  a  bridge 
where  the  authorities  are  proceeding  illegally* 

10.  Expenditures  Incident  to  Constrnction. — ^The  moneys  neces- 
sary to  be  raised  for  purposes  connected  with  the  construction  of 
public  bridges,  like  public  expenditures  generally,  are  raised  by  taxa- 
tion, a  subject  elsewhere  treated;*  therefore,  only  a  few  general  prin- 
ciples specially  applicable  to  the  subject  of  providing  moneys  for  the 
construction  and  maintenance  of  bridges  ore  here  considered.  The 
legislatures  of  the  various  states  have  almost  absolute  authority,  within 
the  limits  of  the  state  constitutions,  to  provide  for  the  expenditure 
of  money  for  the  erection  and  maintenance  of  bridges;  and,  pursuant 
to  this  f^eneral  power,  it  has  been  held  that  the  legislature  may  re- 
quire a  town  to  contribute  a  portion  of  the  cost  of  maintaining  a 
highway  or  bridge  wholly  outside  its  territorial  bounds,  but  which 
specially  benefits  the  town.^  Moreover,  it  may,  where  not  inhibited 
by  tlie  constitution,  give  counties  the  power  to  issue  bridge  bonds  and 
levy  taxes  to  pay  then» .•  Very  frequently  bridges  are  constructed 
between  different  cities  or  over  adjoining  county  lines  where  marked 
by  natural  barriers  to  travel,  such  as  streams,  valleys,  etc.  In  such 
cases  the  municipalities  conc^erned  are  sometimes  authorized  by  stat- 
ute to  enter  into  joint  contracts  for.  the  purpose  of  erecting  or  repair^ 
ing  bridges  over  such  streams  or  boundaries.  Contnurts  made  pur- 
suant to  such  st-atutes  are  as  a  rule,  by  the  express  terms  of  the 
statute,  enforceable  at  law  and  equity,  and  provision  is  usually  made 
that  if  one  of  the  counties  or  municipalities  refuses  to  join  in  any 
contract,  recovery  may  be  had  against  it  for  its  proportion  of  the 
cost  of  constructing  or  making  repairs.'  A  statute  requiring  a  county 
tax  to  be  levied  *and  collected  like  other  taxes,  for  the  purpose  of 
maintaining  bridges,  being  in  effect  a  requirement  only  that  the 
sums  required  shall  be  included  in  the  estimate  for  county  purposes, 
does  not  violate  a  constitutional  provision  prohibiting  local  or  special 
laws  for  assessment  and  collection  of  taxes.*  And  it  has  been  held 
that  the  rebuilding  of  a  bridge  to  accommodate  the  public  in  traveling 
along  a  public  street  is  an  object  of  general  utility  within  the  mean- 
ing of  a  charter  which  authorizes  the  laying  of  a  larger  tax  with  the 

pany  to  ereet  a  bridge.   And  for  tlie  35  AU.  24,  421,  48  L.R.A.  465. 

TifAA  to  this  remedy,  generally,  see  6.  Burnett  v.  Maloney,  97  Tenn. 

MAinuifUs.  37  6.  W.  689,  34  L.R.A.  541. 

2.  Pumphrey  v.  Baltimore,  47  Md.  7.  Brown  County  v.  Keya  Paha 

145,  28  Am.  Rep.  446.  County,  88  Neb.  117,  129  N.  W.  2')0, 

5.  36  L.RjV.(N.S.)  20  note.  Ann.  Caa.  1912B  790. 

4.  See  Taxation.  8.  Simon  r.  XoitIuii»,  27  Ore.  487, 

6.  State  «.  Williams,  68  Ctmn.  131,  40  Pao.  560,  30  L.R.A.  171. 
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consent  of  a  majority  of  the  inhabitants,  when  required  for  a  purpose 
of  general  utility;*  and,  likewise,  a  viaduct  to  carry  the  principal 
street  of  a  dty  across  a  gulch  which  separates  one  part  of  the  city 
from  another  and  obstructs  travel  along  the  street  is  not  a  local 
improvement  (so  designated  in  some  statutes  in  distinction  from 
improvements  whose  benefits  are  diffused  throughout  the  municipal- 
ity), the  cost  of  which  can  be  met  by  local  assessment,  although  the 
improvement  will  benefit  adjoining  property  more  than  that  at  a 
distiuice." 

11.  Regulation  of  Bridges. — The  power  to  build  bridges  being  a 
necessary  power,  if  expressly  grapted  to  a  corporation,  includes  as  a 
necessary  incident  the  power  to  regulate  them.  Under  this  principle, 
a  city,  in  pursuance  of  the  power  granted  in  its  charter,  may  pass 
an  ordinance  requiring  draws  to  be  closed  for  a  reasonable  time  at 
stipulated  intervals,  if  necessary  to  permit  the  passage  of  persons  and 
teams,  and  imposing  a  penalty  on  vessels  that  approach  so  near  at 
such  times  as  to  occasion  damage  to  the  draw.^*  So,  too,  one  wishing 
to  drive  a  traction  engine  across  a  bridge  may  be  required  to  lay 
planks  under  its  wheels,  to  be  entitled  to  the  lawful  use  of  the  bridge 
for  that  purpose.**  Regulations  may  ^so  be  made  as  to  the  riding 
of  bicycles  on  bridges.'*  Within  the  meaning  of  a  rule  that  a  rail- 
road may  be  required  to  maintain  such  safety  devices  at  crossings  as 
may  be  necessary  for  the  protection  of  the  traveling  public,  a  bridge 
over  the  tracks  of  a  rulroad  has  been  held  to  be  a  "safety  device" 
if  it  is  necessary  to  make  the  crossing  safe  for  public  use;  and  the 
power  to  extend  a  street  over  a  railroad  right  of  way  will  include 
the  right  to  cross  by  means  of  a  viaduct  or  bridge.*' 

III.  Toll  akd  Competing  Bbidgb3 

12.  Franchise  to  Construct  Toll  Bridges. — The  more  recent  cases 
with  respect  to  the  establishment  of  toll  bridges  are  not  very  numer- 
ous, for  it  is  apparently  the  policy  of  counties  and  municipalities  to 
abolish  toll  bridges  and  toll  roa<^,  and,  by  purchasing  the  bridges 
from  the  proprietors,  to  convert  thqm  into  free  bridges.**  The  prin- 

9.  Erie  v.  Sehwingle,  22  Pa.  St.  384,  26  AU.  286,  39  A.  S.  R.  408, 19  L.R.A. 
80  Am.  Dee.  87.  632. 

10.  City  of  Waukegan  u.  De  Wolf,  14.  State  v.  St.  Paul,  M.  &  M.  R. 
258  III.  374,  101  N.  E.  532,  45  L.R.A.  Co.,  i)8  Minn.  380,  108  N.  W.  261, 
(N.S.)  918  and  note.  And  see  Speclal  8  Ann.  Cas.  1047,  28  L.R.A.(N.S.) 
OR  LooAL  Assessments.  298  and  note.    See  also  Railroads. 

11.  Chicago  V.  McGinn,  51  111.  266,  16.  Illinois  Cent.  R.  Co.  v.  Chicago, 
2  Am.  Rep.  295.  141  111.  586,  30  N.  E.  1044,  17  L.R.A. 

12.  Jones  v.  Union  County,  63  Ore.  530;  Argentine  v.  Atchison,  T.  &  S.  F. 
566,  127  Pac  781,  42  L.R.A.(N.S.)  R.  Co.,  .55  Kan.  730,  41  Pao.  946,  30 
lOa'i.  L.R.A.  255. 

IS.  TwUley  «.  Perkins,  77  Md.  252,     16.  30  LJt.A.(N.S.)  360  note. 
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ciple  is  well  established  that  the  legislature  pf  a  state  has  almost  abso- 
lute power  with  respect  to  the  erection  and  regulation  of  toll 
bridges.*'  It  may  authorize  their  construction  where  a  public  high- 
way croesm  a  stream,  wiUiout  compensating  the  riparian  owners; 
may  license  toll  bridges,  and  exercise  the  power  of  eminent  domain 
to  secure  property  needed  for  their  construction  and  maintenance ;  *• 
may  vest  toll-bridge  companies  with  that  power;  *•  and  may  so  regulate 
bridges  that  no  rival  structure  can  foe  established  within  certain  fixed 
distances.*  Some  form  of  statutory  authority  is  essential  to  the  right 
to  construct  a  toll  bridge  and  to  levy  and  collect  tolls  *  It  is  held 
that  a  franchise  granted  by  a  legislature  to  erect  a  toll  bridge  includes 
also  the  right  to  provide  proper  and  suitable  approaches  *  An  exclu- 
sive grant  by  the  legislature  to  build  and  operate  a  toll  bridge,  within 
certain  prescribed  limits,  does  not  constitute  a  monopoly  in  the  odious 
sense  of  the  word.*  The  legislature  may  further  authorize  the  erec- 
tion of  a  toll  bridge  to  connect  a  public  highway,  even  though  the 
value  of  a  ferry  would  thus  be  impaired.  The  authority  of  the  legis- 
lature in  this  respect  is  justified  on  the  ground  that  it  promotes  the 
public  interest.'  Likewise,  the  franchise  of  a  ferry  not  being  an 
exclusive  right  to  cross  a  stream,  may  be  rendered  less  remunerative 
by  tlie  construction  and  operation  of  a  bridge  by  private  enterprise, 
and  the  owner  of  the  ferry  under  such  circumstances  has  been  held 
to  be  without  remedy.*  A  franchise  to  conduct  a  toll  bridge  is  sub- 
ject to  the  same  legislative  control  for  public  use  as  any  other  species 
of  property,  whether  belonging  to  corporate  or  natural  persons,  and 
is  subject,  therefore,  to  be  t^en  under  proceedings  based  on  the 
right  of  eminent  donitiin ; '  and  it  has  been  held  that  the  erection 
of  a  free  bridge  near  a  toll  bridge  by  legislative  authority  to  divert 

17.  Enfield  Toll  Bridge  Co.  «.  Hart-  Co.  r.  Stone,  174  Mo.  1,  73  S,  W.  453, 
ford  &  N.  H.  R.  Co.,  17  Conn.  40,  42  63  L.R.A.  301. 

Am.  Dec.  716.  4.  Enfield  Toll  Bridge  Co.  «.  Hart- 

18.  Jones  v.  Keith,  37  Tex.  399,  14  ford  &  N.  H.  R,  Co.,  17  Conn.  40,  ^ 
Am.  Rep.  382;  Hudson  v.  Cuero  Land  Am.  Dec.  716. 

&  Emigration  Co.,  47  Tex.  56,  26  Am.  6.  Jones  «.  Keith,  37  Tex.  399,  14 

Bep.  289  and  note.  Am.  Rep.  382. 

19.  Sonthem  Illinois  &  M.  Bridge  6.  Dibden  v.  Skirrow,  [1008]  1  Ch 
Co.  «.  Stone,  174  Mo.  1,  73  S.  W.  453,  41,  77  L.  J.  Ch.  107,  71  J.  P.  .555,  97 
63  LJRJl  301;  Chenango  Bridge  Co.  L.  T.  N.  S.  658,  24  Times  L.  Rep.  70 
t>.  Paige,  83  N.  Y.  178,  38  Am.  Rep.  6  Local  Gov.  Rep.  108,  12  Ann.  Cas. 
407.  252, 1  British  Rul.  Cas.  333.  See  Feb- 

20.  30  L.R.A.(N.S.)  361  note.  •  bies. 

1.  Chenango  Bridge  Co.  t».  Paige,  7.  Enfield  Toll  Bridge  Co.  v.  Hart- 
83  N.  T.  178,  38  Am.  Rep.  407.  ford  &  N.  H.  R.  Co.,  17  Conn.  454,  44 

2.  Clark  v.  Des  Moines,  19  la.  190,  Am.  Dec.  556;  Haverhill  Bridge  Pro- 
87  Am.  Dec.  423.  prietors  v.  County  Com'rs  of  Essex, 

58  L.R.A.  155  et  seq.  note.  103  Mass.  120,  4  Am.  Rep.  518.  See 

3.  Soathem  Illinois  &  M.  Bridgn  Gicnrainr  Doicain. 
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the  wholu  travel  is  e  taking  of  the  franchise  of  a  to!I  bridge  o)mpany.* 
In  a  case  where  the  value  of  a  turnpike  and  toll  bridge  which  did 
not  have  an  exclusive  franchise  was  destroyed  by  the  establishment 
of  a  free  bridge  as  part  of  the  public  highway,  it  was  held  not  to  be 
such  a  tiiking  of  tlie  property  of  a  turnpike  company  as  entitled  the 
owners  to  compensation  tiierefor.'  The  principle  that  the  true  meas- 
ure of  damages  for  property  taken  for  public  use  is  the  market  value 
of  the  property  at  the  time  of  tl-.?  taking  does  not  apply  to  toll  bridges. 
The  true  measure  of  damages,  it  is  said,  is  the  value  of  the  bridge 
to  the  owners,  as  ascertained  not  only  by  the  cost  of  the  structure 
but  also  by  the  value  of  its  franchises.  ITie  receipts  of  the  company 
for  several  years  before  the  taking,  and  the  returns  of  the  v^ue  of 
its  capital  stock  to  a  state  auditor  are  elements  which  may  be  taken 
into  consideration.  Cost  of  repairs  and  the  sum  for  which  a  similar 
bridge  could  be  erected  are  held  not  material  to  the  question  of  dam- 
ages.'*  When  a  franchise  or  license  to  take  tolls  has  expired,  or 
when  it  is  surrendered,  thereafter  the  free  use  of  such  a  bridge  as  a 
public  highway  becomes  vested  in  the  public,'*  and  at  such  time 
there  is  no  right  on  the  part  of  the  builders  or  their  successors  to 
remove  the  structure, or  to  demand  compensation  therefor.  Tlie 
same  rule  holds  true  in  a.  case  of  the  abandonment  of  a  franchise 
by  the  owners,  for  it  has  been  held  that  where  the  owners  of  a  toll 
bridge  failed  to  reconstruct  it  after  it  was  destroyed  by  fire  and  be- 
■cause  thereof  forfeited  their  franchise,  they  were  not  entitled  to 
compensation  for  the  piers  left  standing.'* 

13.  Tolls  and  Their  Regulation. — As  has  been  stated  the  right  to 
take  tolls  is  a  franchise  to  be  exercised  only  under  gi-ant  from  the 
state.'*  It  has  therefore  been  held  that  a  county  has  no  inherent 
right  to  collect  tolls  for  the  use  of  a  bridge  which  it  has  erected,  even 
to  defray  the  expense  of  the  erection ;  and,  moreover,  the  public  is  not 
on  the  theory  of  estoppel  barred  by  long  asquiescence  therein  from 
contesting  the  collection  of  such  tolls.'^  As  a  rule,  bridges  cannot 
be  maintained  even  when  entirely  on  private  premises  witliout  a 
franchise,  when  they  are  open  to  the  public  indiscriminately  on  pay- 
ment of  tolls.'*  A  bridge  corporation  authorized  by  law  to  erect 
a  toll  bridge  and  to  take  tolls  from  persons  passing  over  it  has  the 

8.  Bed  Biver  Bridge  Co.  v.  Clarks-  11.  Brand  v.  Moltnomah  County,  38 
TiUe,  1  Sneed  (Tenn.)  176,  (iO  Am.  Ore.  79,  60  Pac  390,  62  Pac.  209,  84 
Dec.  143,  A.  S.  B.  772,  50  LJI.A.  389. 

9.  GlarksviUe  &  B.  Turnpike  Co.  v.  12.  30  L.B.A.(N.S.)  364  note. 
Montgomery  County,  100  Tenn.  417,  13.  47  L.B.A.(N.S.)  795  note. 
45  S.  W.  345,  58  L.B.A.  155.  14.  See  supra,  par.  12. 

10.  Miffiin  Bridge  Co.  v,  Juniata  15.  Breathitt  County  v.  Hammonds, 
County,  144  Pa.  St.  365,  22  AtL  896,  150  Ky.  502, 150  S.  W.  661,  42  UBJL 
13  L.E.A.  431.  (N.S.)  836  and  note. 

47  L.B.A.(N.S.)  796  note.  16.  37  LJt.A.  715  note. 
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right  to  such  tolls  until  its  franchise  expires  or  it  disables  itself-  from 
exacting  tolls  by  some  act  binding  on  the  corporation,*'  and  the 
owner  of  such  bridge  has  the  bame  remedies  for  negligent  injuries 
to  a  toll  bridge  as  property  owners  have  in  general.^'*  The  ri^t  of 
a  toll  bridge  company  to  exact  tolls  is  confined  to  the  vehicles  and 
animals  specified  in  its  frandiise,  and  will  not  be  con^^trued  by  im- 
plication to  include  other  vehicles.  Automobiles  and  bicycles,  for 
instance,  have  been,  therefore,  held  not  subject  to  toll  unless  fairly 
included  within  the  statute  authorizing  the  taking  of  tolls,*^  and  after 
a  franchise  to  collect  tolls  has  expired,  any  individual  caji  object  to 
their  further  collection.*'*  It  is  competent  for  the  proprietors  of  a 
bridge  to  commute  the  toll  for  a  certain  sum  by  the  year  or  a  fraction 
thereof,  and  it  is  generally  admitted  that  ihey  have  autnority  to  give 
free  passage  where  they  deem  it  for  th^ir  interest. *  Owners  of  such 
bridges  are  not  permitted,  however,  to  collect  from  any  person  more 
than  the  uniform  toll.*  In  a  case  where  a  bridge  has  been  erected 
within  a  prohibited  distance  the  owners  of  a  toll  bridge  have  a  right 
of  action  for  loss  of  tolls  caused  thereby.'  The  regulation  of  tolls 
or  other  charges  for  the  public  u^e  of  a  bridge  is  a  governmental 
power  belonging  to  the  legit^lature,  and  when  such  a  power  is  contrattt- 
ed  away  by  the  legi.slature  it  must  be  done  by  positive  grant,  or  the 
use  of  such  language  in  the  charter  or  grant  as  carries  with  it  neces- 
sarily an  abandonment  of  legislative  control.'*  Reaiiouable  conditions 
may  be  imposed  on  owners  of  toll  bridges  to  insure  tlie  safety  of 
traveler.  They  may,  for  instance,  be  required  to  give  a  bond,  condi- 
tioned that  they  will  keep  the  bridge  in  good  repair,  and  so  to  attend 
the  i^ame  as  to  pa-^s  all  'persons  in  safety  and  without  detention.  S.uch 
a  regulation  is  a  rciLsnuable  exercise  of  the  police  power  of  the  state 
for  the  safely  and  protection  of  the  community  and  traveling  public,, 
and  is  not  a  curtailment  or  infringement  of  the  charter  right.s  or 
franchises  of  the  owner.*  Whether  a  duty  imposed  by  law  on  a  brid;>e 
company  is  directory  or  essential  to  the  enjoyment  of  its  rights, 
must  be  determined  by  the  nature  and  object  of  the  duty,  the  public 
convenience,  and  the  legislative  intention.  Toll  bridges  that  do  not 
comply  with  a  mandatory  regulation  such,  for  instance,  as  exposing 
the  rates  of  toll  to  view,  cannot  claim  the  benefit  of  statutes  entitling 
*  them  to  recover  a  penalty  from  one  passing  without  paying  toll.* 

17.  Canal  Bridge  Pr'>prietor8  «.  Gor-  1.  Canal  Bridge  Proprietors  v.  Gor- 
don, 1  Pick.  (Mass.)  11  Am.  Dec.  don,  1  Pick.  (Mass.)  296, 11  Am.  Dec. 
170.  170. 

18.  Troy  v.  Clieshire  B.  Co.,  23  N.  2.  58  L.R.A.  167,  ]68  note. 

H.  83,  no  Am.  Dec.  177.  3.  Clienango  Bridge  Co.  v.  Paige, 

58  L.R.A.  168  note.  83  N.  Y.  178,  38  Am.  Rep.  407. 

19.  30  L,R.A.(X.S.)  303  note.   And  4.  58  L.R.A.  164  note, 
see  Bjcyclks,  vol.  3,  p.  788.  5.  11  Ann.  Cas.  1198  note. 

20.  Grand  Rapids  Bridge  Co.  v.  6.' Middle  Bridge  Proprietors  v. 
Prange,  35  Hicli.  400, 24  Aiq.  Rep.  585.  Brooks,  13  Me.  391,  29  Am.  Dec.  510. 
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14,  Use  of  Toll  Bridge. — Since  toll  bridges  are  devoted  to  public 
use  and  constitute  parts  of  the  public  highways,  no  discrimination 
as  to  the'  right  to  their  use  is  permitted.'  It  has  been  held,  that  the 
right  to  exact  tolls  on  a  public  bridge  does  not  carry  with  it  the 
power  to  prohibit  such  use  of  it  by  the  public  as  is  reasonably  con- 
sistent with  its  public  purposes.*  An  instance  is  given  of  where 
an  electric  railway  was  held  to  have  the  right  to  cross  a  public  toll 
bridge,  on  payment  of  adequate  toll,  under  its  authorizsition  by 
statute  to  use  any  street  or  highway.  It  appeared,  however,  that  such 
use  was  reasonably  consistent  -with  the  purpose  for  which  the  bridge 
was  erected,  and  that  it  was  neeeasary  for  public  travel  and  accommo- 
dation.' If  a  use  of  a  public  toll  bridge  is  unlawful,  equity  has 
jurisdiction  to  restrain  such  use." 

15.  Obligations  and  Liability  of  Toll  Bridge  Owners. — At  common 
law,  a  person  entitled  to  take  tolls  from  travelers  over  his  bridge 
was  bound  to  keep  it  in  repair,  for  he  had  the  toll  for  that  purpose, 
in  accordance  with  the  maxim  that  he  who  enjoys  a  benefit  must 
bear  the  corresponding  burden  (qui  »enHt  commodum,  sentire  debet 
et  oniw).i*  For  the  same  reason  proprietors  of  toll  bridges  in  this 
country  are  required  to  keep  them  safe  for  travel. They  must  con- 
struct their  bridges  with  care  and  caution,  and  look  after  their  con- 
dition and  safety  with  ordinary  vigilance,  at  least,  and  are  liable  to  all 
persons  who  are  injured  by  reason  of  a  breach  of  this  duty.  Their  lia- 
bility for  the  safety  of  their  passengers  is  not  as  great,  however,  as  that 
of  common  carriers,  as  the  reasons  which  determine  such  liability  are 
not  the  same.'*  A  bridge  company  invested  with  a  franchi.«e  to  build  a 
bridge  over  a  navigable  river,  it  is  said,  is  liable  for  consequential  dam- 
ages no  further  than  as  declared  in  the  act  of  incorporution.  Therefore 
damages  cannot  be  recovered  from  it  for  losses  consequent  upon  the 
location  of  a  pier,  though  it  may,  to  some  extent,  interfere  with  naviga- 
tion, where  no  such  liability  is  expressed  in  the  act.  A  provision  in  the 
charter  of  a  bridge  company  that  it  should  not  erect  its  bridge  "in  such 
a  manner  as  to  injure,  stop,  or  interrupt  the  navigation  of  tlie  said 
river  by  boats,  rafts,  or  other  vessels,"  under  this  ruling  was  held 
to  be  a  limitation  of  the  franchise  only,  and  n  *  a  rule  of  liability 
to  injured  navigators."    If  its  charter  is  so  conditioned,  a  bridge, 

7.  58  L.R.A.  161  note;  22  L.R.A.  Atl.  511,  26  L.R.A.  323. 

I  (N.S.)  135  note.  11.  Bartlett  v.  Crozier,  17  Johns. 

8.  Pittsbnrg  &  W.  E.   Pass.  Ry.   (N.  Y.)  449,  8  Am.  Dec.  428. 

D.  Point  Bridge  Co.,  165  Pa.  St.  37,  12.  Dardanelle  Pontoon  Bridge  & 

30  Atl.  511,  26  L.R.A.  323.   See  supra,  Turnpike  Co.  v.  Croom,  95  Ark.  284, 

par.  13,  as  to  the  right  to  take  tolls.  129  S.  W.  280,  30  L.R.A.(N.S.)  360. 

9.  Covington  &  C.  Bridge  Co.  v.  13.  Frankfort  Bridge  Co.  v.  WiUi- 
South  Covington  &  C.  St.  R.  Co.,  93  ams,  9  Dana  (Ky.)  403,  35  Am.  Deo 
Ky.  136, 19  S.  W.  403,  15  L.R.A.  828.  155.   And  see  Carriers. 

10.  Pittsburg  &  W.  E.  Pass.  Ry.  v.      14.  Monongahela  Bridge  Co.  t-  Kirk 
Point  Bridge  Co.,  165  Pa.  St.  37,  30  46  Pa,  St  112,  84  Am.  Dee.  527. 
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company  is  not  responsible  for  obstruction  occasioned  by  artificial 
clauses  created  by  third  persons;  but  if  occasioned  by  natural  causes, 
influenced  in  their  operation  by  the  piers  of  the  bridge,  it  is  liable 
for  consequential  damage  flowing  from  its  act  as  much  as  if  the 
act  itself  bad,  without  an  intermediate  agency,  occasioned  the  in* 
jury.i'  Where  a  dty,  under  the  authonty  of  Congress  and  of  state 
legislatures,  constructs  an  interstate  bridge  and  operate  it  as  a  toll 
bridge,  the  relation  of  the  city  to  the  bridge  is  said  to  be  that  of  a  pri- 
vate owner  of  a  quasi-public  highway,  and  such  city  is  liable  for 
injuries  sustained  as  a  result  of  its  negligence.^*  In  a  case  where 
a  bridge  company  is  merely  an  agent  of  a  township  in  the  construc- 
tion of  a  bridge,  it  is  held  to  be  entitled  to  any  exemption  from 
liability  which  exists  in  favor  of  the  township,  or  of  the  state  itself.^' 
A  bridge  company  is,  as  a  rule,  held  Uable  for  injuries  due  to  defects 
in  its  bridge,  and  in  such  portion  of  a  highway  leading  thereto  as  it 
has  adopted  as  part  thereof,  especially  when  it  is  required  by  the 
statute  under  which  it  is  incorporated  to  keep  its  bridge  in  repair ; 
and  it  has  been  held  that  where  a  bridge  becomes  defective  by  the  grad- 
ual decay  of  its  timbers,  and  the  danger  is  not  open  and  visible  to  all, 
the  owners  thereof,  who  continue  to  keep  it  open  and  to  take  toll, 
ore  liable,  notwithstanding  the  fact  that  such  owners  may  have 
notifled  the  person  who  was  injured  thereby  not  to  try  to  pass  over." 
The  authorities  are  in  conflict,  however,  as  to  the  degree  of  care 
a  proprietor  of  a  toll  Inddge  must  exercise  in  keeping  his  bridge  in 
a  safe  condition.  Some  of  the  cases  hold  that  because  he  is  entitled 
to  collect  fares  from  persons  using  the  bridge  he  is  bound  to  use  a 
higher  degree  of  care  than  a  corporation  that  performs  the  service 
gratuitously,  and  tiiat  the  degree  of  care  is  more  nearly  akin  to  that 
required  of  carriers  of  passengers.  But  the  weight  of  authority 
is  against  this  contention,  the  general  rule  being  that  the  owners  of 
loll  bridges  are  required  to  exercise  only  reasonable  care,"  or,  as  some- 
times stated,  care  and  prudence.^  To  constitute  ordinary  care,  how- 
ever, ihe  care  must  be  proportionate  to  the  danger  apprehended.  The 


15.  Dngan  «.  Bridge  Co.,  27  Pa.  St.  Turnpike  Co.  v.  Croom,  95  Ark.  284, 
303,  67  Am.  Dm.  464.  129  S.  W.  2B0,  30  LJC.A.(N.S.)  360; 

16.  Hoppe  «.  Winona,  113  Hinn.  Oibler  «.  TermiaaL  B.  A^n  of  St. 
252,  129  N.  W.  577,  Ann.  Cos.  1912A  Louis,  203  Mo.  208,  101  S.  W.  37,  11 
247,  33  LJt.A.(N.S.)  449  and  note.  Ann.  Cas.  1104  and  note. 

17.  Salliotte  v.  King  Bridge  Co.,  122  1.  Dardanelle  Pontoon  Bridge  & 
Fed.  378,  58  C.  C.  A.  466,  65  L.R.A.  Turnpike  Co.  v.  Croom,  95  Ark.  284, 
620.  129  S.  W.  280,  30  L.R.A.(N.S.)  360 

18.  Watson  v.  Lisbon. Bridge  Pro-  and  note;  Stokes  «.  Tift,  64  Ga.  312, 
prietors,  14  Me.  201,  31  Am.  Dec.  49.  37  Am.  Rep.  75;  Frankfort  Bridge 

19.  Randall  v.  Ctiesbire  Turnpike  Co.  v.  Williams,  9  Dana  (Ky.)  403,  35 
Proprietors,  6  K.  H.  147,  25  Am.  Dee.  Am.  Dee.  155. 

453.  58  L.R^  162  et  stq.  noU, 

20.  Dardanelle  Pontoon  Bridge  & 
K.  C.  I*  Vol.  IV^14.  209 
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bridge  nni?t  be  kept  in  a  reasonably  safe  condition  for  travel.  At 
night,  for  instance,  it  must  be  properly  lighted.  It  is  only  negli- 
gence in  the  performance  of  this  duty  that  subjects  a  proprietor  of  a 
toll  bridge  to  liability  for  resulting  injury.*  A  proprietor  of  a  toll 
bridge  who  knows  that  a  defect  exists  in  the  bridge  and  that  it  is 
likely  to  result  in  damage,  is  liable  for  injury  caused  by  such  de- 
fect, but  he  is  not  liable  for  any  defect, .  which,  contrary  to  his  ex- 
pectations and  belief,  results  in  unforeseen  and  unexpected  damage.* 
The  question  of  negligence  in  an  owner  or  operator  of  a  toll  bridge 
is  one  of  fact  for  the  jury.* 

16.  Rules  Governing  Erection  of  Competing  Bridges. — ^At  common 
law  the  erection  of  a  bridge  so  near  to  an  ancient  bridge  on  the  ?ame 
stream  as  to  draw  away  its  custom,  was  a  nuisance  to  the  owner  of 
the  old  bridge.  The  early  cases  applied  this  doctrine  to  any  exclusive 
privilege  created  by  statute,*  and  it  was  held  that  every  grant  of  a 
right  to  erect  a  bridge  and  take  tolls  was  exclusive  within  its  terri- 
tory.' An  action  lay  against  the  owner  of  a  new  bridge,  although 
it  was  free  of  tolls,  for  the  injui'y,  in  such  cases,  was  held  to  be  the 
diminution  of  the  income,  and  consequently  of  the  value  of  the  ex-* 
elusive  franchise.'  Accordingly,  a  grant  of  an  exclusive  privilege 
of  erecting  and  maintaining  a  toll  bridge,  within  certain  limits,  was 
held  to  be  impaired  by  the  erection  within  such  limits  of  a  railroad 
bridge,  designed  for  transportation  of  trains,  and  carriage  of  passengers 
and  baggage,  although  at  the  time  such  grant  was  made  railroads 
were  unknown.  If,  however,  a  bridge  is  so  far  out  of  repair  as  not 
to  afford  a  passage  witis  ordinary  convenience  and  safety,  it  has  been 
held  that  a  rival  bridge,  under  such  circumstances,  within  a  prohibited 
distance  is  not  unlawful.*  It  seems  to  be  well  settled  that  the  grant 
of  a  toll  bridge  franchise  will  not  prevent  the  erection  of  a  free  bridge 
under  legislative  authority,  by  the  side  of  the  one  erected  under 
the  franchise,  although  the  effect  is  to  destroy  the  value  of  the  latter,* 
for  it  is  now  considered  that  one  who  constructs  a  toll  bridge  does  so 

2.  Gibler  v.  Terminal  R.  Ass'n  of  6.  Enfield  Toll  Bridge  Co.  v.  Hart- 
St.  Louis,  203  Mo.  208,  101  S.  W.  37,  ford  &  N.  H.  R.  Co.,  17  Conn.  40,  42 
11  Ann.  Gas.  1194  and  note.  Am.  Dec-.  716;  Newburgh  &  Cochec- 

3.  Stokes  V.  Tift,  64  Ga.  312,  37  ton  Turnpike  Road  Co.  v.  Miller,  5 
Am.  Rep.  75.  And  see  Proximate  Johns.  Ch.  (N.  Y.)  101,  ;9  Am.  Dec. 
Cause.  274. 

4.  Hoppe  V.  Winona,  113  Minn.  252,  7.  Norris  t>.  Farmers'  &  Teamsters* 
129  N.  W.  577,  Ann.  Cas.  1912A  247,  Co.,  6  Cal.  590,  65  Am.  Dec.  535; 
39  L.R.A.(N.S.)  449  and  note;  Gib-  Smith  v.  Harkins,  38  N.  0.  613,  44 
ler  V.  TerminaJ  R.  Ass'n  of  St.  Louis,  Am,  Dee.  83. 

203  Mo.  208,  101  S.  W.  37,  11  Anu.  8.  Chenango  Bridge  Co.  v.  Paige,  83 

Cas.  1194  and  note.  N.  Y.  178,  38  Am.  Rep.  407. 

5.  Newburgh  &  Coehecton  Turn-  9.  26  Am.  Rep.  293  note;  58  LJt.A. 
pike  Road  Co.  v.  Miller,  5  Johns.  Ch.  164,  165,  166  note. 

(N.  Y.)  101,  9  Am.  Dec  274. 
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subject  to  the  right  and  possible  future  action  of  the  legislature  or 
other  body  to  whom  its  power  is  delegated,  to  authorize  the  erec- 
tion of  other  and  competing  bridges.*"  It  has  been  held  that  after 
granting  to  one  the  privilege  of  establishing  a  ferry  the  legislature 
may  grant  to  another  the  right  to  establish  a  pontoon  bridge,  and 
the  latter  grant,  in  yiev  of  the  eirailarity  between  the  two,  would  in 
such  case  impliedly  repeal  the  former.**  A  distinction  is  made  in 
this  respect  between  interference  by  legislative  authority  and  an  un- 
authorized encroachment  by  an  individual,  the  latter  being  unlawful. 
An  injunction  is  the  proper  remedy  to  suppress  a  free  bridge  which 
draws  away  the  custom  of  a  toll  bridge,'^  and  to  restrain  the  erec- 
tion of  a  rival  bridge,*'  and  this  relief  will  be  granted  at  times,  even 
under  a  general  prayer  for  relief.** 

IV.  Operation  and  Usb 

17.  Ordinary  and  Extraordinary  Use  of  Bridges. — The  rule  has 
been  stated,  that  a  bridge  should  be  so  constructed  and  maintained 
as  to  be  sufficiently  secure  to  meet  the  present  ordkiary  necessities  of 
the  public,  and  that  it  is,  any  one  using  the  same  has  a  right  to 
assume;  **  although  an  unreasonable  or  extraordinary  use  is  not  re- 
quired to  be  met.**  A  traveler  has  no  right  so  to  use  a  bridge  as  to 
subject  it  to  an  unusual  or  extraordinary  burden,*'  and  if  he  does 
he  takes  upon  himself  the  risk  of  any  injury  thereby  sustained  *** 
although  the  bridge  is  defective  and  out  of  repair,  and  he  was  not 
aware  of  its  condition,  and  did  not  have  good  reason  to  believe  that 
it  was  insutiicient  to  sustain  the  load.*'  In  such  cases,  the  person  suf- 
fering damage  can  have  no  remedy  against  a  municipality  to  recover 
recompense  for  injuries  sustained,  although  they  be  the  direct  result 
of  defects  and  imperfections  so  that  it  would  be  responsible  in  case 
of  injury  to  individuals  in  the  lawful  and  proper  use  of  the  bridge.'** 

10.  Smith  V.  Harkins,  38  N.  C.  613,  St.  358,  23  AtL  1115,  33  A.  8.  R.  830, 
44  Am.  Dec.  83.  16  hMJi.  148. 

44  Am.  Dee.  662  note.    *  27  L3.A.(N.S.)  833  note. 

11.  Hudson  0.  Cuero  Land  &  Emi-  17.  Wilsw  v.  Qranby,  47  Conn.  59, 
gratton  Co.,  47  Tex.  56,  26  Am.  Rep.  36  Am.  Rep.  61. 

289.  18.  Wilson  v.  Oranby,  47  Conn.  59, 

12.  Smith  «.  Harkins,  38  N.  G.  613,  36  Am.  Rep.  51;  Board  of  Com'rs  of 
44  Am.  Dee.  83.  Vermillion  Comity  v.  Chippa,  131  Iiid. 

30  LJtA..(N.S.)  362  note.  66,  29  N.  E.  1066,  16  LJt.A.  228. 

15.  30  L.R.A.(N.S.)  362  note.  15  Ann.  Gas.  841.  842  note. 

14.  En6eld  Toll  Bridge  Co.  v.  Hart-  10.  Board  of  Gom'rs  of  Hardin 

ford  &  N.  H.  R.  Co.,  17  Conn.  40,  42  County  v.  GoflFman,  60  Ohio  St.  527, 

Am.  Dec.  716.  54  N.  E.  1054, 48  LJI.A.  455. 

16.  Kovarik  v.  Saline  County,  86  20.  Wilson  v.  Gtanby,  47  Conn.  59, 
Neb.  440,  125  N.  W.  1082.  136  A.  S.  36  Am.  Rep.  5L  See  infra,  par.  34, 
B.  704,  27  L.R.A.(N.S.)       and  note.  35  as  to  detects  as  proximate  cause  of 

16.  Commnnwotitb  V.  Allen,  148  Pa.  injuries. 
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In  some  states  the  liability  of  municipalities  for  injuries  resulting 
from  the  collapsing  of  bridges  is  regulated  by  statute,  and  they  are 
not  liable  where  the  load  exceeds  the  statutory  limit.  Under  such 
statutes  it  is  incumbent  upon  the  person  seeking  to  recover  for  dam- 
ages to  show  that  he  did  not  exceed  such  limit.  The  questions  whether 
the  use  in  any  particular  instance  is  an  ordinary  one  in  the  loccdity 
where  the  bridge  is  located  and  whether  the  municipality  should 
have  anticipated  such  use  are  for  the  jury.*  Unless  the  appearance 
of  the  bridge,  its  situation,  or  structure,  or  other  circumstuices  would 
suggest  to  a  person  of  ordinary  prudence  that  it  is  defective  and 
dangerous,  so  that  ordinary  care  would  require  that  he  should  either 
forego  the  contemplated  use,  or  make  sufficient  examination  to  reason- 
ably assure  him  of  its  safety,*  he  is  not  required  Co  ascertain  for  him- 
self whether  the  bridge  has  been  properly  constructed  or  is  in  a  safe 
condition.'  Even  on  a  dark  night  a  traveler  has  the  right  to  pre- 
sume, in  the  absence  of  knowled.c;e  to  the  contrary,  that  a  public 
corporation  has  dischjir^ed  its  duty  and  made  its  bridges  safe  for 
travel.*  To  be  entitled  to  recover  for  injuries  caused  by  a  defective 
bridge,  a  person  zftust  have  used  the  bridge  for  the  purpose  of  travel.* 
Therefore,  it  is  said  that  one  who  breaks  the  guard-rail  of  a  viaduct 
in  a  street  while  running  a  race  in  the  dark  with  full  knowledge 
of  the  situation  cannot  recover  for  injuries  thereby  received  on  his 
clfum  that  the  rail  was  defective;  *  and  so,  also,  one  whose  boats  are 
injured  by  piers  the  placing  of  which  was  authorized  by  the  state 
cannot  bring  an  action  for  damages  on  the  ground  that  the  piers 
were  injudiciously  located.'  The  continued  unlawful  use  of  a  bridge 
in  manner  that  endangers  its  safety  is  held  to  be  an  indictable  nui- 
sance.^ The  use  of  bridges  by  heavy  motor  vehicles  is  elsewhere 
treated.* 

18.  Interference  by  Riparian  Owner. — A  riparian  owner  must  so 

use  his  land  as  not  to  interfere  with  the  use  and  maintenance  of 
public  bridges.   He  is  not  permitted,  for  example,  to  construct  a  dam 

1.  13  L.R.A.  852  note;  27  L.R.A.  Court,  39  W.  Va.  472,  20  S.  E.  565,  45 
(N.S.)  832  note.    See  infra,  par.  26  A.  S.  R.  925. 

as  to  statutory  liability  express  and      6.  Stinson  v.  Gardiner,  42  He.  248, 


2.  Kovarik  v.  Saline  County,  86  6.  Sindlinger  v.  Kansas  City,  126 
Neb.  440,  125  N.  W.  1082,  136  A.  S.  Mo.  315,  28  S.  W.  857,  26  L.R.A.  723. 
R.  704,  27  L.R.A.(N.S.)  832.  Board  of  7.  Monongahela  Bridge  Co.  v.  Kirk, 
Com'rs  of  Hardin  County  v.  Coffmau,  46  Pa.  St.  112,  84  Am.  Dec.  527. 

60  Ohio  St.  527,  54  N.  E.  1054,  48  8.  Commonwealth  v.  Allen,  148  Pa. 

L.R.A.  455;  Danville  v.  Robinson,  99  St.  358,  23  Atl.  1115,  33  A.  S.  R.  830, 

Va.  448,  39  S.  E.  122,  55  L.K.A.  162.  16  L.R.A.  148.    See  Nuibanoes,  and 

3.  Frankfort  Bridge  Co.  v.  Williams,  see  supra,  par.  5  as  to  right  of  private 
9  Dana  (Ky.)  403,  35  Am.  Dec.  155.  individual  suffering  specuil  damages  to 

4.  Rohrboogh  v.  Barbour  County  maintain  potion  therefor. 


implied. 


66  Am.  Dee.  281. 


9.  See  AUTOUOBILBS,  vol.  2.  p.  1170. 
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to  the  injury  of  a  highway  bridge,  and  if  he  does,  he  will  hav«  no 
right  to  alter  the  bridge  so  that  it  will  not  be  injured  by  the  dam." 
When  the  lowering  of  the  water  in  a  dam  is  necessary  to  enable  a 
town  to  perform  its  duty  to  repair  a  bridge,  the  town  may,  during 
proper  operations,  require  the  owner  of  the  dam  to  cease  obstructing 
the  current,  and  to  allow  the  water  to  flow  substantially  as  it  was  ac- 
customed to  flow  at  the  time  the  grantees  obtained  their  grant  from 
the  state  and  acquired  riparian  rights.  From  this  it  follows  that  the 
owner  is  not  entitled  to  recover  for  the  consequent  damage  which  he 
suffers.'*  Nor  can  a  building  or  other  obstruction  be  erected  on  a 
strip  of  land  between  high  and  low  water  mark  so  as  to  interfere 
with  the  free  operation  of  a  drawbridge.  The  erection  of  a  bridge 
across  a  navigable  stream  with  a  draw  of  modem  construction,  open- 
ing both  ways,  if  need  be,  is  an  incident  of  navigation  which  cannot 
be  defeated  by  the  erection  of  an  obstruction  on  such  strip  of  land 
between  high  and  low  water  mark  so  near  to  the  bridge  as  to  inter- 
fere with  the  free  movement  of  the  draw.**  A  riparian  proprietor 
is  subject  to  all  the  injury,  not  amounting  to  a  taking  of  his  land, 
which  might  result  from  the  lawful  improvement  of  the  navigation 
of  ite  streiun,  or  the  construction  of  piers,  abutments,  or  bridges, 
in  the  exercise  of  the  public  rights  in  and  over  the  stream  in  re- 
spect of  such  matters.  If,  tlierefore,  a  bridge  is  a  lawful  structure, 
and  tiie  injury  done  to  the  riparian  lands  below  does  not  constitute 
an  appropriation  or  a  "tt^ng"  thereof,  within  the  meaning  of  the 
constitutional  requirement  as  to  compensation,  and  the  injury  is 
merely  incident  to  the  exercise  of  public  authority  acting  within  its 
jurisdiction,  in  good  faith  and  without  negligence,  the  injury  l« 
damnum  absqite  injuria.  Such  a  taking,  or  appropriation,  of  prop- 
erty is  not  effected,  for  instance,  by  the  constaruction  of  bridge  piers 
in  a  navigable  river  and  the  dredging  of  the  channel  so  as  to  change 
the  current  and  cause  it  to  run  directly  against  a  bank,  tearing  and 
carrying  away  portions  of  the  land  of  a  riparian  owner.**  Where,  how- 
ever, the  deflection  of  the  current  floods  the  property  of  a  riparian 
owner  during  ordinary  freshets  such  action  will  lie.**  • 

19.  Negligence  of  Travelers. — ^The  subject  of  contributory  negli- 
gence generally  is  treated  under  its  appropriate  heading.**  A  travel- 
er injured  as  a  result  of  a  defect  in  a  highway  is  not  debarred  from 

10.  Bristol  V.  Palmer,  83  Vt.  54,  li.  White  v.  Pennsylvania  R.  Co., 
74  Atl.  332, 31  L.R.A.(N.S.)  881.  See  229  Pa.  St  480, 78  AtL  1036, 38  hJtJL, 
Watsrs.  (N.S.)  1040  and  note. 

11.  39  L.R.A.(N.S.)  1213  note.  And  see  infrot  par.  38  as  to  the  tia- 
18.  Lenoir  County  v.  Crahtree,  158  bility  of  bridge  owners  for  damages 

N.  C.  357,  74  S.  E.  105,  .10  L.R.A.  resulting  from  floods  or  overflows 
fN.S.)  1213.  caused  by  the  backing  up  oi  waters 

13.  Salliotte  v.  King  Bridge  Co.,  122  about  improperlv  (Constructed  bridges. 
Fed.  378,  58  C.  C.  A.  466,  65  L.R.A.     15.  See  NfiOLiOENOB. 
620. 
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recm-ering  therefor  by  tlie  fact  that  he  knew  the  condition  of  the 
bridge  to  be  unsafe,  unless  the  danger  way  obvious  and  imminent;  " 
and  where  a  bridge  becomes  defective  by  the  natural  decay  of  its 
timbers  and  the  danger  l«  not  open  and  visible  to  all,  the  owners 
who  keep  it  open  and  who  continue  to  take  tolls  for  its  use  are 
liable,  although  they  notified  a  person  who  was  injured  not  to  pass 
over  it.^'  A  person  about  to  cross  a  bridge  in  any  of  the  usual  and 
ordinary  modes  of  travel  has  the  right  to  assume  that  the  public 
authorities  have  performed  their  duty,  and  that  the  bridge  is  in  a 
safe  condition  for  such  use.  It  follows  that  he  is  not  chargeable  with 
contributory  negligence  in  acting  on  that  assumption."*  As  in  other 
negligence  cases  contributory  negligence  in  the  use  of  a  bridge  is, 
as  a  rule,  a  complete  defense  against  liability  for  defects  therein. 
The  difficulty  lies  in  the  application  of  the  rule — in  determining  wiial 
is  ordinary  care  under  the  circumstunces  of  any  particular  case.'* 
Whether  or  not  a  person  is  guilty  of  contributory  negligtmce  in  j^is- 
taining  injury  while  using  a  bridge  is  usually  a  question  of  fact 
to  be  determined  by  a  jury,  after  considering  all  the  circumstances 
of  the  case.**  When  the  act  of  contributory  negligence  is  clear,  how- 
ever, a  court  may  hold  as  a  matter  of  law,  although  this  is  rarely 
done,  that  the  person  injured  is  not  entitled  to  recover.  For  in- 
stance, the  negligence  of  one  familiar  with  the  operation  and  signal 
lights  of  a  drawbridge,  who  drove  off  it  while  the  draw  was  open, 
at  a  time  when,  by  attention,  he  would  have  seen  from  the  light  sig- 
nals that  the  draw  was  open,  and  heard  that  a  boat  was  passing 
through  the  draw,  will,  a?^  matter  of  law,  prevent  holding  the  one 
maintaining  the  bridge  liable  for  his  death.**  Again,  when  the  evi- 
dence of  a  plaintiff  gives  rise  to  a  presumption  of  contributory  negli- 
gence in  suistaining  injury  because  of  a  defective  bridge,  such  pre- 
sumption must  be  negatived  to  avoid  nonsuit.  Where,  for  instance, 
it  appears  from  the  plaintill's  own  evidence  that  one  who  met  death 
by  falling  through  a  hole  in  a  bridge  was  of  an  age  to  appreciate 
danger^  that  he  was  familiar  with  the  bridge,  that  he  knew  of  the 
hole  in  it,  that  the  accident  occurred  in  the  daytime,  and  that  he  had 

16.  Danville  v.  Robinson,  99  Va.  448,  29  N.  E.  25,  13  L.R.A.  851;  Magee  «». 
39  S.  E.  122,  55  L.R.A.  162.  See  su-  Jones  County,  (la.)  142  N.  \T.  957, 
pra,  par.  17  as  to  nse  of  bridges.  48  LJ{.A.(N.S.)  141  and  note;  Bneeh- 

17.  59  Am.  Dec.  739  note.  ner  i'.  New  Orleans,  112  La.  599, 36  So. 

18.  Prince  George's  County  Com'rs  603,  104  A.  S.  R.  435,  66  L.R.A.  334; 
V.  Burgess,  61  Md.  29, 48  Am.  Rep.  88,  Board  of  Com'rs  of  Hardin  County  o. 
47  Am.  Rep.  745  note;  Wood  «.  Tipton  Coffman,  60  Ohio  St.  527,  54  N.  E. 
Connty,  7  Baxt.  (Tenn.)  112,  32  Am.  1054,  48  L.H.A.  455;  Danville  v.  Rob- 
Rep.  561.  inson,  99  Va.  448,  39  S.  E.  122,  55 

27  L.B.A.(N.8.)  834  note.  L.R.A.  162. 

19.  59  Am.  Dee.  739  note;  15  Ann.  21.  Anne  Arundel  Connty  Com'rs  u. 
Cas.  846  et  seq.  note.  State,  107  Md.  210,  68  Atl.  602,  14 

20.  Wabash  v.  Carver,  129  Ind.  552,  L.R.A.(N.S.)  452. 
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crossed  the  bridge  shortly  before  on  the  same  day,  such  prepumption 
of  contributory  negligence,  it  has  been  held,  will  arise.'  It  is  not, 
however,  negligence  as  a  matter  of  law,  for  one  approaching  a  bridge 
crossing  a  railroad  track  to  fail  to  stop,  look  and  listen.*  The  onus 
of  showing  that  ordinary  care  and  prudence  were  not  exercised  by 
the  plaintiff,  as  a  rule,  rests  upon  the  defendant,*  e^pociallv  w'here 
the  bridge  is  out  of  repair  and  injuries  result  therefrom  as  a  primary 
cause.* 

V.  Maintenance  and  Repair 

20.  In  Creneral. — ^The  duty  of  maintaining  bridges  at  common  law 

was  incumbent  not  on  the  parishes,*  but  on  the  inhabitants  of  the 
city  or  town  corporate  within  whose  limits  the  bridge  was  located, 
or,  if  without  the  limits  of  a  city  or  town  corporate,  such  dijty  de- 
volved upon  the  county.  No  other  corporation  or  private  person 
was  bound  to  repair  a  bridge  unless  by  tenure  or  pi-escription.'  The 
repair  of  bridges  (reparatio  pontiv/m,  anciently  a  part  of  tlie  trinoda 
necessitas)  was  one  of  the  most  important  duties  of  the  body  in 
charge  of  the  affairs  of  a  county.  It  is  said  t^at  the  statute  of  22 
Henry  VIII.,  c.  5,  which  pliwtes  the  burden  of  repairing  bridges  (ex- 
cept in  special  cases)  upon  the  county,  was  merely  declaratory  of  the 
common  law.'  In  this  country  the  duty  to  maintain  and  repair 
bridges  is  usually  imposed  by  statute ;  ^  and  in  the  absence  of  a  statu- 
tory provision  towns  have  been  held  to  be  under  no  obligation  to 
construct  or  repair  bridges,  because  no  common  law  obligation  at- 
taches to  them.*  The  duty  to  repair  is  generally  a  correlative  of 
the  beneficial  use  of  a  bridge.***  Where  a  new  channel  has  been 
made  by  a  drainage  district  for  a  stream  which  had  been  bridged 
by  the  public  authorities,  it  has  been  ruled  that  if  the  new  channel 
and  bridge  relieved  the  county  of  the  burden  of  maintaining  an  old 
bridge,  the  new  bridge  .«hould  be  maintained  by  the  public  and  not 
by  tiie  drainage  district.'*   A  power  granted  to  keep  a  bridge  in  re- 

1.  Achtenhagw  v.  Watcrtown,  18  6.  Highway  Comers  of  Township  of 
Wis.  331,  Sd  Am.  Dec.  769  and  note.  NUes  v.  Martin,  4  Mich,  557,  69  Am. 
(The  dwisioD  in  this  case  v&r  later  Dec.  333. 

criticised  by  the  same  court  and  the  6.  Hill  v.  Boston,  122  Maw.  344,  23 

correctness  of  the  decision  on  the  state  Am.  Rep.  332. 

of  facts  above  set  forth  was  not  only  7.  Board  of  Chosen  Freeholders  of 

disputed  but  essentially  repudiated.  It  Sussex  County  v.  Strader,  18  N.  J.  L. 

cannot  therefote  be  said  to  be  author-  108,  35  Am.  Dec.  530. 

ity.    See  86  Am.  Dec.  772  note.)  8.  Rapho  ft  W.  H.  Tps.  «.  J'oore,  68 

2.  Heinmiller  v.  Winston,  131  la.  32,  Pa.  St.  404, 8  Am.  Rep.  202. 

107  N.  W.  1102,  117  A.  S.  R.  40S,  6  9.  Highway  Com'rs  of  Township  of 

.L.R.A.(N.S.)  150  and  note.  Niles  v.  Martin,  4  Mich.  5r>7,  69  Am. 

3.  47  Am.  Rep.  745  note.  Dec.  333. 

4.  59  Am.  Dec.  738  note.   And  see  10.  20  L.R.A.(N.S.)  571  note. 
Evidence.  11.  Bicbardson  County  v.  Drainage 
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pair  carries  with  it  the  authority  to  employ  the  means  necessary 
to  the  end."*  The  word  "repair"  as  used  in  statutes  with  reference 
to  bridges  has  been  defined  to  mean  "to  restore  to  a  sound  or  good^ 
state  after  decay,  injury,  dilapidation  or  partial  destruction."  *• 
The  rebuilding  of  a  bridge  when  substantially  destroyed  has  been 
held 'to  be  within  the  requirement  of  a  statute  to  repair,  where  the 
county  is  charged  with  the  duty  of  keeping  the  highway  reasonably 
safe  and  convenient  for  public  use,  and  such  rebuilding  was  essen- 
tial to  the  existence  and  use  of  such  highway ;  '*  and  the  duty  of 
building  and  repairing  bridges  includes  also  the  duty  of  making 
them  accessible  and  safe  at  both  ends."  The  duty  to  maintain  a 
bridge  is  not  necessarily  confined  to  the  territorial  subdivisions  in 
which  it  is  situated.  The  burden  is  one  that  the  legislature  can 
put  oq  such  public  agencies,  or  transfer  from  one  to  another,  a.s  it 
may  deem  expedient  and  best  for  the  public  interest.**  As  a  rule 
if  a  city  assumes  conteol  and  ownership  of  a  bridge  it  will  be  legally 
bound  to  use  ordinary  diligence  to  keep  it  in  a  reasonably  safe  con- 
dition.^' Under  a  statutory  duty  to  repair  bridges,  municipalities 
are  bound  to  strengthen  them  to  meet  the  increased  demands  upon 
them  by  the  class  of  vehicles  in  general  use  in  the  locality  where 
they  are  situated,  and  do  not  perform  their  duty  by  merely  main- 
taining them  in  the  condition  in  which  they  were  constructed,  al- 
though they  were  adequate  to  meet  the  demands  of  traffic  existing 
at  that  time.!**  But  this  duty  does  not  require  the  county  to  antici- 
pate and  meet  such  unusual  and  extraordinary  demands  as  may  be 
made  upon  the  bridge.'*  The  authorities  are  substantially  in  ac- 
cord that  if  a  public  corporation  is  put  to  expense  by  the  act  of  a 
third  person  for  the  repair  of  a  bridge,  it  may  maintain  an  action 
against  such  third  person  for  the  amount  so  expended.'*  The  deci- 
sions are  in  conflict,  however,  as  to  whether  a  suit  can  be  maintained 
under  such  circumstiinces  before  the  public  corporation  goes  to  actual 
expense,  especially  when  the  damage  is  slight,  there  being  decisions 

Diet  No.  1,  92  Neb.  776,  139  N.  W.  35   Atl.   2i,  421,  48  LJI.A.  465. 

648,  43  L.R.A.(N.S.)  695  and  note.  17.  Ma«kay  v.  Salt  Lake  City,  29 

12.  Koiafa  V.  Ottawa,  32  lU.  121,  83  Utah  247,  81  Pac.  81,  4  Ann.  Cas.  824. 
Am.  Dec  255.  18.  Lebi^  Connty  v.  Hoffort,  116 

13.  Brown  County  v.  Keya  Paha  Pa.  St.  119,  9  Atl.  177,  2  A.  8.  R.  587 ; 
County,  88  Neb.  117,  129  N.  W.  250,  aolow  v.  MeCleUand,  151  Pa.  St.  683, 
Ann.  Cas.  1912B  790.  25  AtL  147, 17  LilJL  650;  Qebringer 

14.  State  V.  Board  of  Com'n  of  v.  Lehigh  Connty,  231  Pa.  St.  497,  80 
Gibson  County,  80  Ind.  478,  41  Am.  Atl.  987,  35  LJIA.(N.S.)  1127.  ' 
Rep.  821.  19.  See  supra,  par.  17. 

16.  Board  of  Chosen  Freeholders  of  20.  Bidelman  u.  State,  110  K.  T.  232,. 
Snssex  County  v.  Strader,  18  N.  J.  L.  18  N.  £.  115,  1  LJt.A.  258;  Wood- 
108,  35  Am.  Dee.  530.  ring  v.  Forks  Tp.,  28  Pa.  St.  355,  70 

16.  State  D.  Williams,  68  Conn.  131,  A.m.  Dec.  134. 
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on  the  one  hand  denying  and,  on  the  other,  favoring  the  right." 
The  fact  that  a  county  has  not  fully  complied  with  the  requirements 
and  conditioxks  of  its  authority  to  build  and  maintain  its  bridge 
will  not  prevent  it  from  recovering  damages  for  injury  to  it,  if  the 
noncompliance  was  not  one  of  the  real  and  proximate  causes  of  the 
injury.*  To  sustain  an  action  for  the  breach  of  duty  to  keep  a  bridge 
in  safe  condition,  negligence  must  be  averred,^  or  the  facts  show- 
ing negligence  and  unskilfulness  set  out,  no  allegation  of  negligence  in 
terms  being  necessary  when  this  is  done.' 

21.  Guard  Roils  and  Barriers. — If  guard  rails  are  reasonably 
necessary  for  the  safety  of  travelers  and  their  property  in  crossing 
a  bridge,  then  tbe  owners  are  liable  for  an  injury  which  is  caused 
by  a  failure  to  construct  them.*  The  guard  rails,  furthermore,  should 
be  effective  for  the  purpose  for  which  they  are  constructed.  They 
should  be  reasonably  strong  and  maintained  so  as  to  withstand  the 
ordinary  weights  and  forces  to  which  they  are  subjected,*^  and  the 
safeguards  should  be  suited  to  the  character  of  its  ordinary  traffic. 
Where,  therefore,  a  bridge  is  used  for  the  purposes  of  a  railroad, 
even  unlawfully,  the  bridge  company  will  be  required  to  provide 
such  additional  safeguards  as  are  reasonably  necessary  to  insure  safety 
to  travelers.*  While  the  failure  to  maintain  hand  rails  along  the 
side  of  a  bridge  or  causeway  has  been  held  to  be  negligence  as  matter 
of  law,  in  the  same  case  it  is  said  that  it  would  be  for  the  jury  to 
determine  whether  or  not  an  ordinary  rail  which  the  owner  of  the 
bridge  was  required  to  provide  would,  if  furnished,  have  been  suffi- 
cient to  avert  the  accident  and  consequent  injury.'  The  placing 
of  a  guard  rail  at  right  angles  to  the  side  of  a  bridge,  where  a  high- 
way is  broader  than  the  width  of  the  bridge,  has  been  held  not  to 
constitute  wrongful  neglect  in  erecting,  rebuilding  or  r^airing  the 


21.  Freedom  v.  Weed,  40  Me.  383,  63 

Am.  Dee.  670. 


4.  Dardanelle  Pontoon  Bridge  & 
Turnpike  Co.  v.  Croom,  95  Ark.  284, 


I.  Troy  V.  Cbeehire  R.  Co.,  23  N.  129  S.  W.  280,  30  L.B.A.(N.S.)  360; 


H.  83,  55  Am.  Dec.  177. 


Joliet  V.  Verley,  35  111.  58, 85  Am.  Dec. 


1.  Cumberland  County  v.  Central  342;  Corbalis  v.  Newberry  Tp.,  132 

Wharf  Steam  Tow-Boat  Co.,  90  Me.  Pa.  St.  9, 19  Atl.  44,  19  A.  S.  R.  588. 

95,  37  Atl.  867,  60  A.  S.  R.  246.   See  42  L.R.A.(N.S.)  267  note;  15  Ann. 

infra,  par.  34,  35,  as  to  defect  as  prox-  Cas,  839,  840  note;  20  L.R.A.(N.S.) 


imate  cause  of  injury.  681  note. 

2.  Frankfort  Bridge  Co.  v.  Willi-      5.  Dardanelle 


Pontoon    Bridge  & 


155. 

59  Am.  Dec.  738  note. 


ams,  9  Dana  (Ky.)  403,  35  Am.  Dec  Turnpike  Co.  v.  Croom,  95  Ark.  284, 

129  S.  W.  280,  30  LJl.A.(N.S.)  360. 
6.  Peoria  Bridge  Ass'n  v.  Loamis,  20 
3.  Mooti-y  V.  Danbury,  45  Conn.  550,  111.  235,  71  Am.  Dec.  263. 
29  Am.  Rep.  703.  7.  Stoat  v.  Valle  Cmcis,  S.  &  E.  P. 

59  L.R.A.  251  note,  in  vhiefa  are  Tnmpike  Co.,  153  N.  C.  513,  69  S.  E. 
given  examples  of  varioos  alle^tions  508,  31  L.R.A.(N.S.)  804. 
of  facts  eonfttituting  n^ligenee  in  such 
actions. 
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bridge.'   The  duty  is  often  imposed  upon  a  municipality  to  main- 

tain  barriers  across  the  highway  at  a  bridge  or  its  approaches  to 
prevent  their  use;  when  in  an  un^^afe  condition  or  as  a  warning  of  the 
danger It  has  been  held  that  a  city  bound  by  its  charter  to  keep 
its  streets  in  repair  was  Uable  for  injuries  sustained  by  a  traveler  in 
crossing  a  stream  at  a  point  where  a  bridge  had  been  washed  away, 
and  where  the  city  permitted  the  street  to  be  ufed  without  warning 
tlie  public  of  its  condition.^*  And  the  aUsence  of  barriers  to  an 
approach  of  a  bridge  may  be  the  proximate  ciuise  of  injury  even 
where  there  is  a  defect  in  the  equipment  of  the  ta*aveler,  as  where 
for  example  his  horse  was  blind  and  walked  off  the  side  of  the  ap- 
proach, during  a  time  when  the  driver  lost  consciousness.  The  ab- 
sence of  barriers  on  the  side  of  approaches  to  a  bridge  will  not,  how- 
ever, make  a  municipality  Uable  for  injuries  caused  by  a  team  going 
off  the  bank,  where  the  roadway  was  wide  enough  for  two  teams  to 
pass  without  difficulty  and  the  proximate  i-ause  of  the  injury  was  the 
fact  that  the  horse  became  frightened  and  unmanageable.**  Ordi- 
narily, the  question  of  negligence  in  failing  to  guard  a  bridge  or  its 
approaches  by  railings  along  the  sides,  or  to  provide  barriore  wlien 
necessary  as  safeguai-ds,**  or,  where  guard  rails  are  provided,  whether 
tiiey  are  kept  in  reasonably  good  repair,*^*  is  one  of  fact  for  the  jury.'* 
On  the  question  of  the  admissibility  of  expert  evidence  in  the  trial 
of  such  cases  it  has  been  ruled  that  a  properly  qualified  witness  may 
give  an  opinion  as  to  the  sufficiency  and  safety  of  the  guard  rail 
on  a  bridge  to  protect  users  from  loss  or  injury. But  a  witnei^s 
not  shown  to  possess  any  specifd  skill  or  knowledge  which  would 
qualify  him  to  instruct  the  jury  cannot  ^ve  his  opinion  as  to  what 
was  necessary  to  safeguard  a  bridge  when  the  draw  was  open,  in  an 
action  to  recover  for  the  death  of  one  who  fell  fr;)m  it  at  such  time.'' 
Nor  is  an  opinion  of  a  witness  relative  to  the  duty  of  a  tender  of  a 
drawbridge  admissible  in  an  action  against  him  for  injuries  caused 
by  the  improper  discharge  of  his  duties.^* 

8.  Halm  t).  Board  of  Chosen  Free-  42  L.R.A.(N.S.)  274-277  note, 
holders  of  Hudson  County,  78  N.  J.  L.  14.  Dardanelle  Pontoon  Bridge  Ss 
712,76  Ati.  1014,  28  L.R.A.(N.S.)  946.  Turnpike  Co.  v.  Croom,  95  Ark.  284, 

9.  20  L.R.A.(N.S.)  681  note.  129  S.  W.  280,  30  L.R.A.(N.S.)  360. 

10.  Erie  V.  Schwingle,  22  Pa.  St.  15.  15  Ann.  Cas.  841  note;  42  L.R.A. 
384,  60  Am.  Dee.  87.  (N.S.)  274-277  note. 

11.  Magee  v.  Jones  County,  (la.)  16.  Dardanelle  Pontoon  Bridge  & 
142  N.  W.  957,  48  L.R.A.(N.S.)  141  Turnpike  Co.  v.  Croom,  95  Ark.  284, 
and  note.  See  infra,  par.  34,  35,  as  129  S.  W.  280,  30  L.R.A.(N.S.)  360. 
to  defects  as  proximate  cause  of  in-  17.  Anne  Arundel  County  Com'rs  v. 
juries.  State,  107  Md.  210,  68  Atl.  602,  14 

12.  Bell  V.  Wayne,  123  Mick.  386,  82  L.R.A.(N.S.)  452. 

N.  W.  215,  81  A.  S.  R.  204,  48  L.R.A.  59  Am.  Rep.  185  note. 

644.  18.  Nowell    v.    Wright,    3  AUea 

13.  Lehigh  County  «.  Hoffort,  116  (Mass.)  166,  80  Am.  Dec.  62. 
Pa.  St.  119,  9  AtL  177,  2  A.  S.  R.  587. 
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22.  Lights  and  Other  Saf«guardi^A  bridge  being  part  of  the 
highway,"  the  duty  of  a  municipality  or  private  proprietor  in  re- 
gard to  lighting  bridges,  so  as  to  make  them  reasonably  safe  for 
ordinary  travel,  does  not  appear  to  be  different  from  the  duty  to 
light  o^er  parts  of  the  highway.***  And  so,  it  has  been  held  that 
a  city  having  power  to  levy  taxes  to  defray  the  expenses  of  lighliug 
the  streets  has  also  power  to  furnish  lights  for  its  bridges,  and  for 
a  neglect  of  this  duty  is  liable  for  injuries  resulting  therefrom.* 
This  duty  is  akin  to  the  duty  of  keeping  a  bridge  in  a  good,  .safe, 
and  passable  condition  in  other  respects,  and  a  failure  to  ligliL  ti 
bridge  is  considered  in  connection  with  other  facts  in  dotormining 
negligence ;  *  but  lighting  a  bridge  by  artificial  light  is  not  a  purt  of 
its  erection,  rebuilding,  or  repairing,  within  the  meaning  of  a  statute 
rendering  the  county  board  of  chosen  freeholders  liable  for  injury 
resulting  from  the  wrongful  neglect  to  erect,  rebuild,  or  repair  the 
bridges  over  which  they  have  control.'  The  question  whether  a  city 
was  uegligont  in. failing  to  provide  warning  lights  depends  upon  the 
character  of  the  danger  as  determined  by  the  condition,  situation 
and  use  of  the  bridge,  and  is  properly  one  for  the  jury.*  A  mu- 
nicipality cannot  properly  be  charged  with  the  duty  of  safeguarding 
young  f^ildren  against  accidents  while  crossing  bridges,  except  to 
afford  such  protection  as  is  comprehended  within  its  ordinary  obliga- 
tion to  keep  and  maintain  its  bridges  in  a  reasonably  safe  condition. 
It  is,  therefore,  not  bound  to  erect  barriers  or  to  station  watchmen 
for  the  special  purpose  (  i  protection  to  the  young.*  Accordingly  a 
bridge  owner  is  not  liable  for  injury  resulting  to  a  child  as  a  conse- 
quence of  his  venturing,  in  his  childish  recklessness,  where  no  one, 
child  or  adult,  should  go.*  Where,  however,  the  act  of  a  child  is  a 
natural  or  ordinary  incident  of  traveling,  a  municipality  cannot  es- 
cape liability  for  injury.  It  is  not  contributory  negligence  per  se, 
for  instance,  for  a  child  to  step  aside  and'clasp  in  sport  a  post  forming 
part  of  a  bridge,  where  as  the  result  of  his  act  he  falls  through  an 
unguarded  hole  in  the  planking  of  the  bridge.'  A  municipality  is 
under  no  legal  obligation  to  warn  travelers  agfiinst  passing  over  a 
defective  bridge,  privately  owned,  and  not  within  the  linaits  of  its  own 
highway.^  Accordingly,  a  city  is  not  bound  to  guard  or  prevent  access 

19.  See  supra,  par.  3  as  to  free  L.  712,  76  AU.  1014,  28  LJi.A.(N.S.) 
bridge  as  part  of  the  highway,  and  par.  946. 

14  as  to  use  of  a  toll  bridge  as  part  of     4.  20  L.R.A.(N.S.)  682  note. 

the  highway.  5.  Gavin  v.  Chicago,  97  111.  66,  37 

20.  Chicago  «.  Powers,  42  IlL  169,  Am.  Rep.  99. 

89  Am.  Dec.  418.  6.  59  Am.  Kep.  105  note. 

20  L.R.A.(N.S.)  682  note.  7.  Gulline  v.  Lowell,  144  Mass.  491, 

1.  20  L.R.A.(N.S.)  571  note.  11  N.  E.  723,  59  Am.  Rep.  102. 

2.  28  L.R.A.{N.S.)  946  note.  8.  Gh-een  v.  Bridge  Cniek,  38  Wis. 
8.  Holm  V.  Board  of  Chosen  Free-  449,  20  Am.  Rep.  18. 

holders  of  Hudson  County,  78  N.  J. 
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to  approaches  to  a  bridge  owned  by  the  state,  on  lands  of  the  state, 
crossing  a  state  canal  within  the  city  boundaries,  although  commonly 
used  by  the  public  as  part  of  a  public  highway It  is  not  permitted, 
however,  to  suffer  a  street  to  terminate  in  a  kind  of  cul  de  tac  leading 
to  pitfalls,  whereby  the  life  and  property  of  the  traveler  are  endan- 
gered. Whether  a  defective  bridge  is  so  near  to  a  public  hi^way  as 
to  be  dangerous  to  persons  traveling  thereon,  has  been  held  to  be 
properly  .a  question  for  the  jury  to  determine." 

23.  Maintenance  of  Privately  Constructed  Bridge. — The  owner  of 
the  soil  traversed  by  a  highway  hast  a  right  to  construct  a  water- 
course across  it,  subject  to  the  limitation  that  in  so  doing  he  is  bound 
at  his  own  expense  to  make  and  keep  in  repair  a  way  over  the  water- 
course for  the  convenience  of  the  public;  in  other  words,  to  construct 
and  maintain  a  suitable  bridge."  This  familiar  and  well-settled 
rule  of  law  results  from  the  fact  that  the  public  right  is  a  mere  ease- 
ment, and  the  owner  of  the  soil,  as  such,  can  lawfully  do  any  thing 
upon  it  that  does  not  interfere  with  the  public  easement.**  Such  a 
bridge  is  permitted  merely  by  sufferance,  and  the  rule  has  long  since 
been  laid  down  that  if  a  bridge  be  of  public  utility,  and  used  by 
the  public,  the  public  mu-^t  repair  it,  though  built  by  an  individual; 
but  the  public  is  under  no  obligation  to  repair  if  a  bridge  is  built  by 
an  individual  for  his  own  benefit,  and  is  so  continued  without  public 
utility,  though  used  by  the  public.*'  The  failure  of  the  landowner 
to  keep  such  bridge  in  repair  renders  him  answerable  to  any  person 
who,  not  being  guilty  of  gross  negligence,  is  injured  thereby,**  or 
failure  to  repair  may  subject  such  owner  to  an  indictment  for  main- 
taining a  nuisance.**  It  is  required  that  such  a  crossing  must  be 
made  with  as  little  injury  as  possible  to  the  road.**  In  order  to 
preserve  the  right  of  t^e  public  easement  a  subsequent  owner  who 
continues  such  watercourse* is  bound  by  such  duties,  and  liable  for 
the  repair  of  bridges  thereover.*^  It  seems,  however,  that  a  change 
by  the  authorities  in  the  location  of  a  highway  may  exonerate  the 

9.  Carpenter  v.  Cohoes,  81  N.  Y.  21,     See  also  Easeuekts. 

37  Am.  Rep.  468.  13.  Dygert  v.  Schenek,  23  Wend. 

10.  Manderschid  ti.  Dubuqoe,  29  la.  (N.  T.)  446,  35  Am.  Dee.  575;  Bex 
73,  4  Am.  Rep.  196.  v.  West  Riding  of  Yorkshire,  2  East 

11.  Eyler  v.  Allegany  County  342,  6  Rev.  Rep.  439, 12  Eng.  Rul.  Cas. 
Com'ra,  49  Md."  257,  33  Am.  Rep.  249  ;  655. 

Perley  v.  Chandler,  6  Mass.  454,  4  Am.  14.  Dygert  v.  Schenok,  23  Wend. 

Dee.  159;  Dygert  v.  Sebenck,  23  Wend.  (N.  Y.)  446,  35  Am.  Dec.  575. 

(N.  Y.)  446,  35  Am.  Dec  575;  Camp-  15.  Perley  v.  Chandler,  6  Mass.  454, 

bell  V.  Boyd,  88  N.  C.  129,  43  Am.  Rep.  4  Am.  Dee.  159.  See  NinsANCEs. 

740;  Wpodring  v.  Forks  Tp.,  28  Pa.  16.  Eyler  tj.  Allegany  County  Corn'ra, 

St.  355,  70  Am.  Dec.  134.  49  Afd.  257,  33  Am.  Rep.  249. 

1  A,  S.  R.  842  note.  17.  Woodring  tj.  Forks  Tp.,  28  Pa. 

12.  Woburn  v.  Henshaw,  101  Mass.  St.  355,  70  Am.  Dee.  134. 
193,  3  Am.  Rep.  333. 

220 


Digitized  by  Google 


.4  R.  C.  h. 


BRTDGGS 


owner  or  his  grantee,**  and  if  a  highway  is  laid  out  over  an  artificial 
waterway  theretofore  constructed,  the  proprietor  of  the  land  over 
which  such  highway  runs  is  under  no  obligation  to  construct  or 
repair  a  bridge  over  the  waterway.  The  owner  of  a  private  mill  and 
raceway  constructed  entirely  on  his  own  land  cannot  be  compelled 
to  maintain  a  bridge  con^tnu-ted  by  the  county  over  the  raceway 
at  its  intersection  with  a  highway  laid  out  sutwequent  to  the  con- 
struction of  the  mill  race,**  provided  the  corporation  is  not  exempt 
from  such  liability.**  In  a  case  where  the  duty  of  keeping  such  a 
bridge  in  repair  is  primarily  on  a  public  corporation  the  niles  govern- 
ing the  Uability  of  public  corporations  would  f^ply.^ 

VI.  Liabilities 

24.  Effect  of  Dedication  and  Acceptance. — Although  it  is  a  neces- 
sary prerequisite  in  order  to  fix  municipal  liability,  where  such  lia- 
bility may  attach,'  that  tiiere  should  be  an  acceptance  of  a  bridge 
built  by  private,  subscription,  such  acceptance  is  not,  however,  re- 
quired to  be  formal.  The  performance  of  official  duties  in  connec- 
tion with  the  operation  and  control  of  such  a  bridge  will  be  suffi- 
cient to  evince  its  acceptance  and  dedication ; '  or  the  adoption  of 
the  bridge,  as  where  the  municipality  makes  needed  repairs  thereon.^ 
Acceptance  may  also  be  implied  from  the  conduct  of  commissioners 
of  highways,*  or  by  acquiescence  on  the  part  of  a  town  or  its  officers 
in  tiw  use  of  a  brid^  by  the  traveling  public*  Where  a  city  ap- 
pointed a  superintendent  to  super\'ise  the  building  of  a  bridge,  and 
accepted  the  work  done  under  his  supervision,  as  well  as  the  bridge, 
it  is  not  in  a  position  to  deny  liability  for  the  work  done  under  the 
direction  of  the  superintendent  because  of  any  irregularity  in  his 
appointment'   A  bridge  is  made  public  by  adoption  or  acceptance; 

• 

18.  31  L.R.A.(N.S.)  243  note.  821;  Manderachid  v.  Dubuque,  29  la. 

19.  Franklin   County  v.   Wilt,  87  73,  4  Am.  Rep.  196. 

Neb.  132,  126  N.  W.  1007,  31  L.R.A.  But  see  infra,  par.  26,  as  to  the  limi- 
(N.S.)  243.  tations  upon,  and  scope  of,  the  doc- 

20.  Woburn  v.  Hensbaw,  101  Mass.  trine  of  the  liability  of  counties  as 
193,  3  Am.  Rep.  333.  implied  from  the  authority  to  make 

1.  Eyler  v.  Allegany  County  Com'rs,  repairs  and  the  exercise  of  such  an- 
49  Md.  257,  33  Am.  Rep.  249.  thority. 

See  infra,  par.  25.  6.  Highway  Com'rs  of  Dayton  r. 

2.  See  infra,  par.  27  as  to  liability  Highway  Com'ra  of  Rutland,  84  III. 
of  counties;  par.  28  as  to  that  of  cities,  279,  25  Am.  Rep.  457. 

and  par.  29  as  to  that  of  incorponted  6.  Manderschid  v.  Dubuque,  29  la. 
towns.  73,  4  Am.  Rep.  196;  Houfe  v.  Fulton, 

8.  Highway  Com'rs  of  Dayton  v.  34  Wis.  608,  17  Am.  Rep.  463. 
Highway  Com'rs  of  Rutland,  84  111.      7.  Matheney  v.  El  Dorado,  82  Kan. 
279,  25  Am.  Rep.  457.  720,  109  Pao.  166,  28  L.R.A.(N.S.) 

4.  State  V.  Board  of  Com'rs  of  Gib.  980. 
Km  Coouty,  80  Ind.  478,  41  Am.  Rep. 
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it  becomes  thereniwn  the  property  of  the  municipality,'  and  the 

governmental  agency  thus  adopting  it  becomes  bound  thereafter  to 
keep  it  in  repair.*  But  where  a  contractor  is  guilty  of  a  breach  of 
his  contract  by  negligently  constructang  a  bridge  and  using  defective 
materials  therein,  and  tlie  bridge,  as  a  result  of  such  negligence  and 
defects,  collapses  within  a  brief  time  after  acceptance  by  the  mu- 
nicipality, the  contractor  is  liable  for  the  injm'ies  caused  to  a  traveler 
thereby.*"  After  a  town  or  its  officera  approve  and  adopt  a  bri(^e  al- 
ready built  without  their  authority,  or  take  possession  of  it  as  one 
of  the  public  bridges  of  the  town,  and  as  part  of  its  highways,  or 
by  other  acts  clearly  indicate  such  intent  and  that  it  is  so  to  be 
regarded  by  the  public,  the  town  may  be  estopped  from  denying  that 
such  is  its  tme  character,  or  from  asserting  that  it  had  no  lawful 
right  to  adopt  or  maintain  it.  The  estoppel  in  such  cases  arises  from 
the  acts  of  the  town  and  its  officers,  performed  within  their  appar- 
ent authority ;  for  officers  of  a  public  corporation  will  not  be  heard 
to  say  that  their  intention  was  otlier  than  what  their  acts  indicated." 
In  some  states,  it  is  provided  by  statute  that  a  town  may  post  no- 
tices, or  otherwise  give  public  information,  that  a  bridge  or  way 
is  not  recognized  by  and  does  not  belong  to  the  town,  where  such 
is  the  fact,  and  thus  prevent  liability  for  injuries  happetiing  from 
iasulficiencies.  It  is  not  perceived  why  the  same  thing  might  not  be 
done,  in  proper  cases,  witJiout  the  aid  of  a  statute.'' 

25.  Municipal  Liability  in  GeneraL — ^It  is  a  general  rule  that  a 
municipality  which  is  liable  in  damages  at  the  suit  of  a  private  in- 
dividusd  for  injuries  caused  by  a  defect  in  a  bridge  is  not  an  insurer 
against  accidents,  but  is  liable  only  for  its  negligence  in  failing  to 
take  ordinary  care  in  keeping  the  bridge  in  a  reasonably  safe  condi- 
tion for  the  ordinary  purposes  of  travel.'*  While  some  authorities 
hold  that  municipal  corporations  proper  are  liable,  even  in  the  absence 
of  statutory  provisions,  for  damages  resulting  from  their  negligent 
maintenance  or  operation  of  bridges,  yet  a  different  rule  prevails  as 
-  to  the  liability  of  quasi-municipalities,  such  as  counties  and  towns. 
The  latt^  class,  in  the  absence  of  express  statutory  provision,  are  not 
ordinarily  held  liable  at  the  suit  of  a  private  individual  for  damages 
resulting  from  their  negligent  maintenance  or  operation,  as  highways, 

8.  Requa  V.  Rochester,  45  N.  Y.  129,  503,  32  L.R.A.(N.S.)  980  aiid  note. 
6  Am.  Rep.  52;  Dygert  t;.  Sohenek,  11.  Houfe  v.  Fulton,  34  Wis.  608, 
23  Wend.  (N.  Y.)  445,  3&  Am.  Dec.  17  Am.  Rep.  463. 

575.  12.  Highway  Com'rs  of  Dayton  v. 

9.  State  V.  Board  of  Com'rs  of  Gib-  Highway  Com'rs  of  Rutland,  84  Hi. 
son  County,  80  Ind.  487,  41  Am.  Rep.  279,  25  Am.  Rep.  457. 

821;  Honfe  v.  Fulton,  34  Wis.  608,  13.  Houfe  v.  Fulton,  34  Wis.  608, 

17  Am.  Rep.  463.  17  Am.  Rep.  463. 

10.  O'Brien    v,   Americiin    Bridge  14.  15  Ann.  Cas.  838  et  seq.  note. 
Co.  of  New  Jersey,  110  Minn.  3(14,  See  supra,  par.  17  as  to  ordinary 
125  N.  W.  1012,  136  A.  S.   R.  and  extraordinary  me  of  bridicea. 
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of  the  bridges  under  their  control.^  The  subject  of  the  liability  of 
inuoicipalities  under  statutory  provisions  is  reserved  for  another  para- 
graph.^' Assuming  that  under  the  laws  of  a  jurisdiction  a  municipal 
corporation  is  within  the  class  where  liabiUty  mt^  attach,  if  ordinary 
care  is  exercised  in  selecting  the  proper  means  and  persons  to  do  the 
work  and  in  requiring  the  persons  selected  to  exercise  their  skill  with 
reasonable  prudence  and  diligence,  and  a  bridge  still  remains  unsafcj 
an  action  will  not  Ue.^'  A  municipality  is  not  bound  so  to  maintain 
bridges  as  to  make  them  absolutely  safe;  its  obligation  being  mere- 
ly to  exercise  ordinary  care  in  keeping  the  bridges  under  its  control 
in  a  safe  condition  for  all  usual  and  ordinary  modes  of  travel  and 
transportation  of  property  over  them,**  having  reasonable  regard 
to  the  increased  demands  upon  them  in  the  locality  where  situated,^ 
and  to  possible  or  common  dangers,  sudi  as  the  frightening  of  hoises, 
that  may  be  expected.'  Overseers  or  other  officers  cannot  be  said 
to  be  negligent  in  accepting  a  bridge,  even  if  it  contains  defective 
timbers,  if  the  expert  they  employ  to  examine  it  honestly  believes 
the  bridge  to  be  safe ;  ■  and  yet  a  mere  belief,  however  well-inten- 
tioned, may  not  be  well  founded,  and,  therefore,  may  lie  insufiicient 
to  avert  liability.'  Except  in  eases  where  the  suit  is  against  a  public 
officer  in  his  individual  character,  and  not  against  the  corporation 
which  he  reprasents,  it  makes  no  ditference  whether  the  neglect  is  wil- 
ful or  otherwise;*  exemplary  or  punitive  damages  may,  however, 
be  recovered  against  a  bridge  company  for  wilful  negligence,  but 

16.  Bneehner  v.  New  Orleans,  112  Neb.  440,  125  N.  W.  1082,  136  A.  S. 
La.  599,  36  So.  603,  104  A  S.  R.  455,  B.  704,  27  L.R.A.(N.S.)  832;  Geh- 
66  L.R.A  334.  ringer  *.  Lehigh  County,  231  Pa.  St. 

15  Ann.  Gas.  833-835  et  aeq.  note.  497,  80  AH  987,  35  L.R.A.(N.S.) 

16.  See  infra,  par.  26.  1127. 

17.  Board  of  Corn'ra  of  Wabash  1.  La  Doke  v.  Township  of  Exeter, 
County  v.  Pearson,  120  Ind.  426,  22  97  Mich.  450,  56  N.  W.  851,  37  A.  S. 
N.  E.  134,  16  A.  S.  R.  325;  Boanl  of  B.  357;  Toders  v.  Amwell  Tp.,  172 
Com'rs  of  Vermillion  County  v.  Pa.  St.  447,  33  AU.  1017,  51  A.  S.  B. 
Chipps,  131  Ind.  56,  29  N.  B.  10(>6,  750;  Uoufe  v.  Fulton,  29  Wis.  296, 
16  LJIA.  228.  9  Am.  Rep.  568. 

15  Ann.  Gas.  839  note.  2.  A  miulabe  in  respec-t  to  the  safety 

18.  Wilson  «.  Granby,  47  Conn.  59,  of  a  bridge  made  by  a  competent  per- 
.1'^  Am.  Bep.  51.  eon  employed  by  the  proper  county 

19.  Eov«ik  V.  Saline  County,  86  officers  to  examine  it  and  put  it  in 
Keb.  440,  125  N.  W,  1082,  136  A.  S.  good  repair  will  not,  necesBarily,  make 
B.  704,  27  IiJt.A.(N.S.)  832;  Commis-  the  county  liable  if  the  bridge  remains 
sicmeES  of  Hardin  County  v.  CofFman,  unsafe.  Board  of  Com'rs  of  Vermil- 
60  Ohio  St  527,  54  K.  B.  1054,  48  lion  County  u.  dupps,  131  Ind.  56, 
L.B.A.  455;  aulow  «.  McClcUand,  151  29  N.  E.  1066,  16  L.B.A.  228. 

Pa.  St.  583,  25  AU.  147,  17  L.R.A.  3.  Frankfort  Bridge  Co.  v.  WiU 
650.  liams,  9  Dana  (Ky.)  403,  35  Am.  Dec. 

59  Am.  Dee.  738  note;  15  Ann.  Gas.  155. 
833  note.  4.  Erie  v.  Scbwingle,  22  Pa.  St  384, 

20.  Kovarik  «.  SaUne  County,  86  60  Am.  Dec  87,  .   .  , 
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to  constitute  wilful  negligence  the  act  done  or  omitted  must  be  in- 
tended. Mere  neglect  to  keep  a  bridge  in  repair  csuinot  ordinarily 
be  regarded  as  wilfiil>  The  liability  of  railroad,  toll  bridge,  and 
turnpike  companiea,  to  respond  in  damages,  to  individuals  who  may 
be  delayed  or  injured  in  their  persons  or  property  while  traveling 
on  such  roads  or  bridges,  rests  on  different  principles  from  those 
which  relate  to  municipalities  in  general.  Though  such  companies 
are  corporations  of  a  public  character,  and  their  roads  and  bridges  are 
pubhc  highways,  and  though  they  owe  certain  duties' to  the  public, 
yet,  as  between  them  and  individuals  who  travel  upon  their  roai^ 
and  bridges,  railroad  corporations  are  common-  carriers;  they  re- 
ceive a  toll  or  compensation,  and  are  therefore  bound  to  furnish 
passengers  with  safe  roads  and  bridges.*  The  liability  of  a  muni- 
cipality in  case  of  the  fall  or  collapse  of  a  bridge  is  elsewhere  con- 
sidered.' 

26.  Statutory  Liability  Express  and  Implied.— The  liability  of  a 

county  for  injuries  due  to  defective  bridges  can  be  created  only  by 
the  legislature,*  expressly  or,  as  held  in  a  few  jurisdictions,  by  neces- 
sary implication.*  In  several  states  laws  have  been  passed  making 
counties  liable  for  negligence  or  carelessness  in  keeping  their  bridge 
in  repair,'*'  or  for  wrongfully  neglecting  to  erect  or  rebuild  them.'' 
And  the  amount  to  which  a  county  is  liable  is  sometimes  limited  by 
statute.'*  The  mere  fact  that  a  county  may  have  power  to  establish 
bridges,  and  to  levy  taxes  and  raise  money  to  construct  and  keep 
them  in  repair,  does  not  make  it  liable  for  damage  caused  by  reason 
of  its  failure  to  exercise  such  powers,"  or  for  n^ligently  exercising 
them,  on  the  ground  that  a  county  does  not  derive  any  special  ad- 
vantage from  tlie  duty  imposed  on  it  in  its  corporate  capacity.'*  Yet 
it  has  been  said  that  a  mandate  to  repair  carries  with  it  a  respon- 
sibility, which,  if  neglected,  may  give  rise  to  such  a  liability.^*  It 

6.  Peoria  Bridge  Wn  v.  Loomis,  Williston,  62  Vt.  269,  20  Atl.  304,  9 
20  lU.  235,  71  Am.  Deo.  263.  L.R.A.  338. 

6.  Board  of  Cbosen  Freeholders  of  39  L.RA.  43  et  teq.  note;  see  also 
Sussex  County  v.  Strader,  18  N.  J.  L.  Kequgekgk. 

108,  35  Am.  Dec.  530.  See  supra,  par.  11.  Halm  «.  Board  of  Chosen  Free- 
16,  as  to  liability  of  toll  bridge  owners,  holders  of  Hudson  County,  78  N.  J. 

7.  See  infra,  par.  37.  L.  712,  76  Atl.  1014,  28  L.R.A.(N.S.) 

8.  Davis  V.  Ada  County,  5  Idaho  946. 

126,  47  Pae.  93,  95  A.  S.  B.  166.  12.  Jones  v.  Union  County,  63  Ore. 

9.  45  A.  S.  R.  927  note;  39  L.R.A.  566,  127  Pac  781,  42  LJl.A.(N.S.) 
33  note.    And  see  cases  cited  infra,  1035. 

par.  27,  as  to  the  liability  of  counties     13.  White    v.    Commissionets  of 
and  the  qaestions  arising  ixom  express  Chowan  County,  90  N.  C.  437,  47  Am. ' 
and  implied  provisions  of  statutes  ia  Rep.  534. 

regard  thereto.  14.  Markey  v.  County  of  Queens, 

10.  Board  of  Com'rs  of  Shawnee  154  N.  Y.  675,  49  N.  E.  71,  39  L.R.A, 
County  V.  Jacobs,  79  Kan.  76,  99  Pac.  46. 

817,  21  LJR.A.(N.S.)  209;  Tyler  v.     15.  Oehringer  o.  Lehigh  County,  231 
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is  a  rule  that      conferring  on  counties  of  the  right  by  statute  to  sue 

and  the  liability  to  be  sued,  does  not  affect  the  exemption  of  counties 
from  liability  for  injuries  caused  by  defective  bridges.**  Accordingly, 
u  statute  which  stipulate  that  the  board  of  chosen  freeholdexs  of  a 
county  on  whom  it  imposes  the  duty  of  superintending  county  bridges, 
may  sue  and  be  sued,  does  not,  it  has  been  held,  alter  the  common 
iaw  rule  that  a  county  is  not  suable  for  injuries  sustained  because 
of  defective  bridges.*'  Kor  does  statutory  permission  to  the  county 
authorities  to  employ  convicts  on  public  bridges  in  the  county  produce 
any  chtmge  in  the  character  of  the  power  of  the  county  so  as  to  impose 
such  liability.**  Where,  however,  in  addition  to  the  power  of  suing 
and  being  sued,  county  commissioners  are  given  charge  of  and  control 
over  county  bridges,  and  required  to  levy  all  needful  taxes  and  to 
pay  and  discharge  all  claims  on  or  againt^t  the  county,  which  have 
been  expressly  or  impliedly  authorized  by  law,  and  they  are  specially 
empowered  to  build  and  repair  bridges,  and  levy  upon  the  property 
of  the  county  therefor,  liability  of  a  county  for  injuries  due  to  defecte 
in  bridges  has  been  implied."  Under  a  statute  making  a  county 
liable  for  negligence  in  foiling  to  keep  its  bridges  in  repair,  it  has 
been  held  that  suit  may  properly  be  brought  against  the  board  of 
county  commissioners  in  its  official  capacity,  and  the  county  is  bound 
for  any  judgment  that  may  be  recovered.**  Within  the  meaning  of 
a  statute  the  sufficiency  and  state  of  repair  of  bridges  must  be  applied 
to  the  uses  to  which  they  are  ordinarily  exposed  prior  to  and  at  the 
time  of  the  accident  by  which  it  may  be  claimed  that  injury  to  person 
or  property  was  suffered.' 

27.  Counties. — Counties  at  common  law  were  liable  to  indictment 
for  neglect  of  their  duty  to  repair  a  bridge,*  but  they  were  not 
suable  by  an  individual  who  was  injured  by  such  neglect.*  The 
decisions  cstabliish  the  tule  that  a  county  is  not  liable  hy  implica- 
tion for  damages  caused  by  negligence  of  its  officers  in  respect  to 
keeping  bridges  in  repair,  where  the  county  commissioners  have 

Pa.  St.  497,  80  AtL  987,  35  L.R.A.  tv  v.  Coffman,  60  Ohio  St.  527,  54  N. 

(N.S.)  1127.  G.  1054,  48  L.R.A.  455. 

16.  Askew  V.  Hale  County,  54  Ala.  1.  Kovarik  t.  Saline  Comity,  86 
63ft,  25  Am.  Rep.  730;  Hill  v.  Boston,  Neb.  440,  125  N.  W.  1082,  136  A.  S. 
122  MasB.  344,  23  Am.  Rep.  332.  H.  704,  27  L.R.A.(N.S.)  832. 

See  also  MuKiciPAL  Corporations.  See  supra,  par.  17  as  to  ordinary 

17.  Board  of  Cliosen  Freeholders  of  and  extraordiuary  nse  of  hridges. 
Sussex  County  v.  Strader,  18  N.  J.  L.  2,  Rex  v.  West  Riding  of  Yorkshire, 
108,  35  Am.  Dec.  530.  2  East  342,  6  Rev.  Rep.  439,  12  Eng. 

18.  Askew  V.  Hale  County,  54  Ala.  Rul.  Cas.  655. 

639,  25  Am.  Rep.  730.  3.  Russell  v.  Men  of  Devon,  2  T. 

19.  Eyier  v.  Allegany  County  R.  667,  1  Rev.  Rep.  585,  12  Eng.  Rul. 
Com'rs,  ^  Md.  257,  33  Am.  Rep.  Cas.  694.  As  to  the  liabilities  of  eoun- 
249.  ties  generally  see  Counties. 

20.  Commissioners  of  Hardin  Coun- 
R.  C.  L.  Vol.  IV.— 15.  ^2^-i 
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no  power  to  appropriate  county  funds  for  that  purpose,  except  when 
and  so  far  as  the  road  district  is  unable  to  make  the  repairs,  and 
there  is  no  statute  giving  a  right  of  action  against  the  county  for 
its  negligence  or  that  of  its  commissioners,  or  authorizing  the  use  of 
county  funds  to  pay  damages  caused  thereby,*  whether  defects  in 
a  bridge  are  due  to  negligence  in  the  construction  or  maintenance,' 
or  to  unskilful  repair,'  or  to  failure  to  repair.'  Nor  will  a  new  county, 
created  out  of  adjoining  counties,  be  liable,  in  the  absence  of  legisla- 
tive proWsion  to  the  contrary,  to  answer  for  injuries  previously  caused 
by  the  bad  state  of  repair  of  a  bridge  within  the  original  territory 
of  one  of  such  other  counties.  The  reason  given  in  most  of  the  ad- 
judicated cases  for  holding  against  the  liability  of  counties  is,  that 
as  the  state  would  not  be  liable,  it  is  unreasonable  to  hold  that  a  public 
corporation,  such  as  a  county,  which  is  a  mere  governmental  instru- 
mentality, should  be  held  liable,*  since  their  corporate  powers  and 
functions,  it  is  pointed  outj  are  conferred  without  their  solicitation, 
for  the  benefit  not  of  themselves,  but  the  public  at  large.*  A  breach 
of  duty  by  a  county  under  this  line  of  reasoning  creates  a  liability 
to  the  state  only,  on  account  of  which  an  offending  county  may  be 
amenable  to  a  public  action  by  indictment,**  but  no'^  at  the  suit  of 
an  individual,**  unless  the  action  is  brought  within  a  statute  creating 
such  liability.**  Where  a  person  is  injured  in  passing  over  a  de- 
fective bridge,  which  two  counties  are  jointly  bound  to  keep  in  re- 
pair, and  recovers  judgment  against  one  county,  the  other  is  liable  to 

4.  Board  of  Gom'rs  of  Jasper  Coon-  Rep.  534;  Wood  v,  Tiptoa  Connty,  7 
ty  V.  Allman,  142  Ind.  573,  42  N.  E.  Baxt.  (Tenn.)  U2,  32  Am.  Bep.  561. 
206,  39  L.R.A.'  58  (ovemilii^f  a  long     2  A.  S.  R.  591  note. 

line  of  decisions  to  tbe  contrary) ;  8.  Askew  v.  Hale  County,  54  Ala. 

HUl  V.  Boston,  122  Mass.  344,  23  Am.  639,  25  Am.  Rep.  730. 

Rep.  332;*  Highway  Com'rs  of  Town-  9.  Wbi^  v.  Bond  Comity,  68  HI. 

ship  of  Kiles  v.  Maxtin,  4  Mich.  557,  297, 11  Am.  Rep.  65;  Highway  Com'rs 

69  Am.  Dee.  333;  Templeton  «.  linn  of  Township  of  Niles  «.  Martin,  4 

Connty,  22  Ore.  313,  29  Pae.  795,  15  Mich.  557,  69  Am.  Dee.  333:  Markey 

L.R.A.  730;  Bailey  «.  Lawrence  Coun-  v.  County  of  Queens,  164  N.  Y.  675, 

ty,  5  S.  D.  393,  59  N.  W.  219,  49  A.  49  N.  E.  71,  39  L.R.A.  46;  Heigel  v. 

S.  R.  881;  Heigel  «.  Wichita  County,  Wichita  County,  84  Tex.  392, 19  8.  W. 

84  Tex.  392,  19  S.  W.  562,  31  A.  S.  562,  31  A.  S.  R.  63. 

B.  63.  10.  Altnow  o.  Sibley,  30  Minn.  186, 

11  Am.  Rep.  66  note;  45  A.  S.  B.  14  N.  W.  877,  44  Am.  Rep.  191. 

927  note;  39  L.R.A.  34  et  seq.  note;  11.  Brabham  v.  Board  of  Sup'rs  of 

15  Ann.  Cas.  835  et  seq.  note.  Hinds  County,  54  Miss.  363,  28  Am. 

5.  Davis  ti.  Ada  Conntv,  5  Idaho  Rep.  352;  Templeton  v.  Linn  Connty, 
126,  47  Pao.  93,  95  A.  S.  R.  166.  22  Ore.  313,  29  Pae.  795,  15  L.R.A. 

6.  Askew  V.  Hale  County,  54  Ala.  730. 

639,  25  Am.  Rep.  730;  White  v.  Bond  12.  Mower  v.  Leicester,  9  Mass.  247, 
Connty,  58  111.  297,  11  Am.  Rep.  6  Am.  Dee.  63. 

65  See  supra,  par.  25  as  to  the  liability 

7.  White  «.  Commissioners  of  in  general;  and  supra,  par.  26  as  to 
Chowan  Connty,  90  K.  C.  437,  47  Am.  the  liability  of  counties  under  statutes. 
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contribution.  In  such  case  the  rule  that  wrongdoers  cannot  have 
redress  or  contribution  against  each  other  does  not  apply,  for  the 
rule  is  confined  to  cases  where  the  person  seeking  redress  must  be 
presumed  to  have  known  he  was  doing  an  unlawful  act"  The  venue 
of  suits  in  actions  where  there  is  a  joint  liability  is  generally  in  the 
defendant  county.^* 

28.  Cities.— The  difference  between  the  liability  of  a  city  and 
the  liability  of  a  county  to  a  person  injured  by  a  defective  bridge, 
it  has  been  pointed  out,  is  due  to  the  difference  in  the  manner 
of  their  creation,  counties  not  ordinarily  being  possessed  of  the  powers 
and  privilege  of  cities  to  ordain  in  a  corporate  capacity  what  im- 
provements shall  be  made,  and  not  being  the  free  choice  of  agents 
to  make  them,  nor  having  discretion  as  to  the  rate  of  levy  to  be 
made  for  the  same,  nor,  as  a  rule,  any  express  or  implied  power 
to  raise  a  fund  to  pay  damages  for  injuries;^*  whereas,  cities  are 
generally  created  by  special  charters,**  or  by  special,  enactments  of 
like  import.  It  is  upon  this  distinction  that  the  courts  ordinarily 
base  the  difference  in  the  rule  of  lifd>ility  as  applied  to  municipal 
corporations  proper  and  to  quasi-municipal  corporations,  such  as 
counties  and  townships.'*  This  distinction  has  been  severely  criti- 
cised, however,  on  the  ground  that  no  substantial  reason  for  the  dis- 
tinction exists.**  A  statute  imposing  upon  the  county  commissioners 
the  duty  to  build  all  highway  bridges  of  a  certain  class  does  not 
relieve  the  town  in  which  one  of  such  bridges  is  located  from  dam- 
ages for  injuries  resulting  from  the  bridge  being  out  of  repair,  where 
another  statute  gives  cities  and  towns  exclusive  control  over  the  bridges 
within  their  respective  limits.*'   Nor  is  a  city  liable  for  negligently 

IS.  Armstrong'  Connty  «.  Clarion  Montgomery  County,  60  Ind.  580,  28 

Connty,  66  Pa.  St.  218,  5  Am.  Rep.  Am.  Rep.  657.  Thig  decision  lias,  how- 

368.  And  see  CONTBiB utiok.  ever,  been  overruled  by  the  esse  ot 

14.  Cullman  Coonty  v.  Blount  Conn-  Board  of  Com'rs  of  Jasper  County  v. 
ty,  160  Ala.  319,  49  So.  315,  18  Ann.  AUman,  142  Ind.  573,  42  N.  E.  206, 
Caa.  322.  See  also  Venue.  39  L.R.A.  58.   See  dissenting  opinion 

15.  Heigd  v.  Wi^ita  County,  84  in  Templeton  v.  Linn  County,  22  Ore. 
Tex.  392,  19  S.  W.  562,  31  A.  S.  R.  313,  29  Pac.  795,  15  L.RA..  730,  pro- 
6.3.  eeeding  upon  the  theory  that  where  the 

16.  Hill  V.  Boston,  123  Mass.  344,  county  is  given  by  the  statute  the  e.Tclu- 
23  Am.  Rep.  332.  sive  charge  and  control  of  highways  and 

17.  Waltham  v.  Kemper,  55  Til.  346,  bridges  within  its  limits,  and  there  de- 
8  Am.  Rep.  652;  White  v.  Bond  Coun-  volves  upon  it  the  duty  to  keep  them 
ty,  58  HI.  297,  11  Am.  Rep.  65;  Alt-  in  repair,  and  where  given  the  power 
now  V.  Sibley,  30  Minn.  186, 14  N.  W.  to  raise  money  by  taxation  to  enable 
877,  44  Am.  Rep.  191 ;  White  v.  Com-  it  to  perform  tliat  duty,  the  reason 
missioners  of  Chowan  County,  90  N.  for  the  role  disappeara,  and  nad^ 
C.  437,  47  Am.  Rep.  534;  Dunlap  v.  soefa  drcamstances,  the  rule  should  not 
Knapp,  14  Ohio  St.  64,  82  Am.  Dee.  apply. 

468.  19.  Wabash  v.  Carver,  129  Ind.  552, 

18.  House  V.  Board*  of  Com'rs  of  29  N.  G.  25,  13  LJ(A.  851. 
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building  a  bridge  under  an  unconstitutional  stattttft"  If,  howewer, 

a  municipality  is  vested  with  the  power  of  laying  out  streeti,  it  will 
not  be  relieved  from  liability  for  injury  caused,  foir  instance,  by  a 
bridge  of  insufficient  height  over 'a  highway,  though  the  h^^way 
was  not  acquired  strictly  according  to  law.  Having  the  power  to  lay 
out  streets,  the  omission  to  do  it  lawfully  will  not  exonerate  a  city 
from  liability  for  negligence  when  its  officers  assume  to  hold  out  to 
the  public  that  a  street  is  located  within  its  limits,  and  they  are 
invited  to  use  it  and  to  travel  upon  it.^  A  city  is  not  liable  for  in- 
juries received  on  bridges  or  approaches  thereto  which,  pursuant 
to  statute,  are  to  be  kept  in  a  state  of  repair  by  railroad  companies-.* 

29.  Towns. — Towns,  like  counties,  are,  as  a  rule,  in  the  absence 
of  statutes  creating  such  liability,  not  liable  for  injuries  due  to. 
defective  bridges,'  for  like  counties,  towns  are  usually  created  ttt 
invitum  *  and  vested  with  no  franchise  or  special  privileges  for  their 
own  benefit.  They  have  only .  such  powers  as  the  statutes  confer, 
and  are  subject  to  no  obUgatloos,  except  such  as  are  derived  from 
statutory  provision.'  Consequently  they  owe  no  duty  to  persons 
irho  are  injured  because  of  defective  bridges.*  Nor  will  such  duty 
1)C  implied  from  a  statutory  obligation  to  keep  bridges  in  repair.' 
Where  provision  has  been  made  by  statute  for  the  recovery  of  damages 
by  private  suit  against  towns  for  not  repairing  bridges,  it  has  been 
held,  in  strict  affirmance  of  the  common  law,  that  the  liability  is 
■created  solely  by  statute,*  and  cannot  be  extended  beyond  the  precise 
statutory  measures.'  Inhabitants  of  a  town  are  held  not  liable  for  the 
repair  of  a  bridge  or  road  recently  established  without  authority.'** 

30.  Railroad  and  Canal  Bridge  Ownors. — Railroad  companies 
are  liable  for  defects  in  highway  bridges  which  they  are  bound  to 
maintain  over  their  tracks,  and  they  cannot  escape  such  liability 
on  the  ground  that  an  action  would  lie  for  the  injury  f^ainst  a  mu- 
nicipality.^^   A  person  damnified  by  bridges  and  lateral  embank- 

20.  Clark  v.  Des  MoineB,  19  la.  199,  6.  Waltham  v.  Kemper,  55  111.  346. 

87  Am.  Dee.  423.  8  Am.  Rep.  652. 

1.  SeweU  V.  Cohoes,  75  N.  Y.  45,  31  7.  Altnow  t?.  Sibley,  30  Minn.  186, 
Am.  Rep.  418.  14  N.  W.  877,  44  Am.  Rep.  191.  ' 

2.  20  L.R.A.(N.S.)  572  note.  gee  supra^  par.  26  as  to  statotorj 
See  infra,  par.  30  as  to  tlie  liability  liability  express  and  implied. 

"^/^i"??  '"'•°P^°^*«-  8.  Green  v.  Bridge  Creek,  38  Wis. 

3  W^tham  r.  Kemper,  d5  lU.  346,         gO  Am.  Rep.  18. 

o  ^r""'           f  1             fi^    AlTn^^^  ^■'^oard   of   Com'rs   of  Shawnee 

^           ^rt'Mi.t^'iRfi  14  N  W  8??  C*>"»ty  V.  Jacobs,  79  Kan.  76,  99  Pac. 

^  Am  'Rep  m         '                    '  817,  I  L.R.A.(N.S.)  209;  D^unlap  v. 

4.  Waltham  v.  Kemper,  55  lU.  346,  KnapP*  14  Ohio  St.  64,  82  Am.  Dec. 
8  Am.  Rep.  652.   See  Towns.  468. 

5.  Highway  Com'rs  of  Township  of  10.  Com.  v.  Charleatown,  1  Pick. 
Nilea  v.  Martin,  4  Mich.  557,  69  Am.  (Mass.)  180, 11  Am.  Dec.  161. 

Oee.  333.  ^I*  Qates  e.  Pennsylvania  R.  Co., 
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ments  constructed  by  a  railroad  for  the  purpose  of  raising  a  common 
road  over  its  tracks  is  usually  given  the  right  to  recover  damages 
by  statute,  and  ordinarily  a  railroad  company  will  be  estopped  from 
denying  that  its  agents  acted  under  competent  authority  in  erec^ng 
a  bridge.**  The  rule  has  been  stated  that  where  a  canal  coirr- 
pany,  in  consideration  of  the  franchise  granted  to  it,  is  bound  by 
its  charter  to  keep  a  road  or  bridge  in  repair,  H  is  liable  for  any 
injury  to  a  pereon,  arising  from  want  of  repair,  whether  the  de- 
fect be  patent  or  latent,  unless  such  person  be  in  default,  or  unless 
the  defect  arose  from  inevitable  accident,  or  the  wrongful  act  of 
some  third  persons,  of  which  the  company  had  no  notice  or  knowl- 
edge.** An  action  has  been  held  maintainable  against  a  canal  com- 
pany by  a  county,  to  Recover  the  amount  paid  by  the  county  on  a 
judgment  recovered  against  it  for  injuries  sustained  4>y  a  traveler 
by  reason  of  the  defective  condition  of  a  canal  bridge,  which  bridge 
the  canal  company  was  legally  bound  to  keep  in  repair,  and  where 
it  appeared  that  the  canal  company  bad  notice  of  the  suit  against 
the  county  and  joined  in  defending  it.'* 

31.  Overseers  and  Other  Officers. — A  civil  action  cannot,  as  a  rule, 
be  maintained  by  an  individual  against  commissioners  or  overseers 
of  highways  for  injuries  r^ulting  from  their  neglect  to  keep  bridges 
in  repair.*  This  was  the  common  law,  and  any  change  in  the 
rule  by  statutory  enactment  must  be  explicit*  When,  however,  a 
publio  officer  assumes  the  service  voluntarily  and  receives  compensa- 
tion, and  his  duty  is  entire,  absolute,  perfect,  and  personal,  he  be- 
comes personally  liable  for  his  acts  of  misfeasance.  A  tender  of  a 
drawbridge,  for  in.«ttance,  is  liable  for  inji'ries  caused  by  an  improper 
discharge  of  his  duties,  where,  although  he  is  appointed  by  the 
state,  he  has  a  salary,  and  has  the  exclusive  management  and  direc- 
tion as  to  the  proper  opening  of  the  draw,  and  all  precautionary  meas- 
ures in  relation  thereto.'  In  some  jurisdictions  county  commissioners 
are  made  liable  in  their  official  cc^acity  for  neglect  to  repair  bridges,* 
while  again,  overseers  of  roads  may  be  made  liable  by  statute  to  a 
penalty,  and  likewise  for  such  damages  as  may  be  sustained  by 

150  Pa.  St.  50,  24  Atl.  638, 16  L.R.A.  holders  of  Sussex  County  v.  Strader, 


12.  Parker  v.  Boston  &  M.  R.  Co.,  Bartlett  v.  Crozier,  17  Johns.  (N.  Y.) 
3  Cusb.  (Mass.)  107,  50  Am.  Dec.  439,  8  Am.  Dec  428;  Dunlap  v. 


13.  Penn^Wania  ft  0.  Cana)  Co.  v.  468. 
Graham,  63  Pa.  St.  290,  3  Am.  Rep.     8.  Hill  v.  Boston,  122  Mass.  344,  23 
549.  Am.  Rep.  332. 

14.  Chesapeake  ft  O.  Canal  Co.  v.  S.  Nowell  v.  Wright,  3  Alien  (Mass.) 
Allegany  County  Com'rs,  57  Md.  201,  166,  80  Am.  Dec.  62. 

40  Am.  Rep.  430.  4.  Commissioners  of  Hardin  County 

1.  Hill  V.  Boston,  122  Mass.  344,  23  v.  Coffman.  60  Ohio  St.  527,  54  N.  E. 
Am.  Rep.  332;  Board  of  Chosen  Free-  1054,  48  L.R.A.  455. 
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reafon  of  their  failure  to  discharge  their  duty  as  required  by  law.* 
The  declaration  in  an  action  against  overseers  for  such  a  penalty  ought 
to  state  specially  the  cause  of  the  action  arising  under  the  statute 
and»every  fact  requisite  to  enable  a  court  to  judge  whetiier  there  haa 
bQen  a  breach  of  duty;  and  a  declaration  under  such  statute,  defective 
in  this  particular,  is  not  aided  by  the  verdict.* 

32.  Bridges  Privately  Constructed  or  on  Private  Lands. — One  who 
constructe  a  bridge  for  his  own  convenience  or  purpose,  to  con- 
nect with  a  highway,  thereby  assumes  no  active  duty  of  vigilance 
to  see  tliat  those  who  go  upon  it  voluntarily,  and  without  invitation, 
are  not  injured,  though  by  sufferance  the  public  makes  use  of  such 
bridge.'  The  principle  is  well  settled,  that  a  person  injured,  without 
neglect  on  his  part,  by  a  defect  or  obstruction  in  a  way  or  passage 
over  which  h^  has  been  induced  to  pass  for  a  lawful  purpose,  by 
an  invitation  express  or  implied,  can  recover  damages  for  the  injury 
sustained,  against  the  individual  so  inviting,  and  being  in  default 
for  the  neglect.  Therefore,  if  a  person  opens  a  way  over  a  bridge, 
though  primarily  for  his  own  accommodation,  yet  permisaively,  to 
the  general  traveling  public,  and  it  is  in  fact  habitually  used  by 
the  public  with  his  knowledge  and  acquiescence,  he  may  be  liable 
for  injury  due  to  his  failure  to  repair  the  bridge,  if  he  knew  it  to  be 
unsafe.  Under  such  circumstances  it  may  fairly  be  assumed  that 
those  who  have  occasion  to  use  the  bridge  do  so  by  invitation,  and 
hence  a  voluntary  obligation  is  incurred  by  the  owner  to  keep  the 
bridge  in  a  safe  condition,  so  that  no  detriment  may  come  to  l^vel- 
ers,*  but  this  liability  does  not  imply  responsibility  for  an  obstruc- 
tion occasioned  by  artificial  causes  created  by  third  persons.'  An 
individual  cannot  by  erecting  a  bridge  within  the  limits  of  a  city 
impose  upon  such  city  the  biurden  of  keeping  it  in  repair,  or 
constructing  approaches.  Until  the  city  assumes  control  over  a 
bridge  erected  without  its  assent  or  authority,  it  is  not  liable  for 
its  not  being  kept  in  repair.*"  When,  however,  a  city  in  the  exercise 
of  its  authority  undertakes  to  repair  a  bridge  privately  erected,  or 
its  approach,  it  must  so  do  the  work  as  not  to  endanger  life  or 
limb  of  those  who  may  use  the  same;  otherwise  it  is  liable  for  its 
neglect.*'  So,  too,  after  a  bridge  erected  by  a  volunt«er  becomes  the 

6.  White  V.  Commissioners  of  Chow-     59  Am.  Dec.  738  note, 
an  County,  90  N.  C.  437,  47  Am.  Rep.     9.  Dugan  v.  Bridge  Co.,  27  Pa.  St. 


6.  Bartlett  v.  Crozier,  17  Johns.  10.  Joiiet  «.  Verley,  35  Bl.  68,  85 
(N.  T.)  439,  8  Am.  Dec.  428.  As  to  Am.  Dec.  342;  Com.  v.  Gharlestown, 
aider  of  defective  pleadings  by  verdict,  1  Pick.  (Mass.)  180,  U  Am.  Dec.  161; 
see  PLiADiHei.  Qreen  v.  Bridge  Creek,  38  Wis.  449, 

7.  Cusick  V.  Adams,  115  N.  T.  55,  20  Am.  Rep.  18. 


8.  Campbell  v.  Boyd,  88  N.  C.  129,     11.  Joiiet  v.  Verley,  35  HI.  58,  85 


534. 


303,  67  Am.  Dec.  464. 


21  N,  E.  673,  12  A.  S.  R.  772. 


20  LJi.A.(N.S.)  571  note. 


43  Am.  Rep.  740. 


Am.  Dec.  342. 
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property  of  a  municipality  and  is  allowed  to  remain  for  years  in 
a  highway  where  it  is  needed,  such  municipality  is  under  obligation 
to  keep  the  bridge  in  repair.^*  It  has  been  held  that  a  town,  after 
maintaining  a  bridge  for  many  years,  is  estopped  from  denying  its 
duty  to  keep  it  in  repair,  so  as  to  escape  liability  to  one  injured  by 
reason  of  a  defect,  on  the  ground  that  it  had  been  built  over  a  navi- 
gable stream  without  the  consent  of  the  legislature;^'  and  further, 
that  a  landowner  who  permits  a  public  bridge  to  be  erected  on  his 
land  without  objection,  merely  claiming  a  fair  compensation  for  the 
land,  will  be  estopped  from  maintaining  an  action  to  recover  the  land 
after  the  bridge  has  been  completed.**  The  question  whether  a  city 
has  assumed  control  of  a  bridge  privately  constructed  is  a  question 
of  fact  and  not  of  law  for  the  court.** 

33.  Liability  of  Drawbridge  Owners. — ^Where  municipalities  are 
subject  to  no  common  law  liability  for  injury  to  travelers  through 
defective  streets,  the  rule  has  been  stated  that  there  is  no  liability 
for  injury  to  such  persons  by  reason  of  the  negligent  operation  of  a 
drawbridge  over  a  navigable  stream.**  The  duty  of  maintaining 
a  bridge  properly  in  the  case  of  drawbridges  inures  to  the  benefit 
not  only  of  persons  and  property  passing  over  the  bridge,  but  also 
of  the  persons  and  property  passing  through  it;*'  and  it  is  held 
that  under  a  legislative  authority  to  construct  a  railway  between  certain 
points,  a  company  may  build,  maintain  and  repair  necessary  draw- 
bridges across  navigable  streams.*^  In  the  absence  of  express  statu- 
tory liability,  a  municipality,  bound  by  statute  to  maintain  a  draw- 
bridge as  part  of  a  public  highway,  is  not  liable  to  owners  of  vessels 
for  detention  caused  by  the  draw  being  narrower  than  the  law  pre- 
scribes, or  by  those  who  attend  the  draw ;  **  nor  is  it  liable  for  in- 
juries resulting  to  a  traveler  from  the  momentary  negligence  of  the 
gatemEm,  where  such  municipality  has  supplied  a  sufficient  draw 
and  suitable  gates,  and  has  employed  competent  persons  to  manage 
them."  In  the  absence  of  any  statutory  provision,  a  city  is  not 
liable  for  an  injury  to  a  barge  caused  by  the  failure  of  a  bridge 
tender  seasonably  to  open  a  draw  in  the  bridge  in  response  to  proper 
signals,  where  the  city  does  not  derive  any  benefit  from  the  bridge 

18.  Reqna  «.  Rochester,  46  N.  Y.'  mouth  County,  52  N.  J.  L.  553,  21  Atl. 
129,  6  Am.  Rep.  52.  295,  11  hSM  416. 

13.  Houfe  V.  FoItoD,  34  Wis.  608,  18.  Hamilton  «.  Vicksboxg  S.  &  P. 
17  Am.  Rep.  463.  R.  Co.,  34  La.  Ann.  970,  44  Am.  Rep. 

14.  49  LJCA.  S19  note.  451. 

16.  20  LJt.A.(N.S.)  572  note.  19.  French  r.  Boston.  129  Mass.  592, 

16.  Evans  v.  Sheboygan,  153  Wis.  37  Am.  Rep.  393. 

287,  141  N.  W.  265,  45  LJl.A.(N.S.)  20.  Bntterfldd  o.  Boston,  148  Mass. 
98  and  note.  544,  20  N.  E.  113,  2  L.B.A.  447. 

17.  Jemee  v.  FreebolderB  of  Mon- 
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but  maintains  it  solely  for  the  public  good.*  The  duty  of  a  traveler 
about  to  cross  a  railroad  to  stop,  look  and  listen  is  equally  imperative 
when  approaching  a  drawbridge.  The  approach  to  a  draw  is  a  warn- 
ing of  danger,  especially  to  one  who  knows  the  character  of  the 
bridge.'  The  questions  of  negligence  and  of  contributory  negli- 
gence in  the  use  of  bridges  generally,  axe  treated  under  another  para- 
graph.* 

34.  Defect  in  Bridge  as  Prozimate  Cause  of  Injury.— The  authori- 

ities  are  in  conflict  as  to  liability  fni  defects  in  bridges  when  a  con- 
current cause,  proximate  in  its  nature,  contributes  to  produce  an 
injury.  In  some  jurisdictions  it  has  been  held  that  there  can  be  no 
recovery  where  injury  happens  as  the  joint  result  of  a  defect  in  the 
equipment  of  a  traveler,  and  a  defect  in  the  highway,  though  the  trav- 
eler may  be  ignorant  of  the  existence  of  such  defects  and  himself  with- 
out fault,*  although  the  weight  of  authority  seems  to  be  that  where  two 
causes  combine  to  produce  an  injury,  both  of  which  are  in  their  na- 
ture proximate,  the  one  being  a  defect  in  a  highway,  and  the  other 
some  occurrence  for  which  neither  party  is  responsible,  even  though 
the  latter  arises  from  some  vice  in  a  horse  or  defect  in  a  carriage  or 
other  traveling  equipment,  if  unknown  to  the  traveler,  and  he  is  in  no 
fault  for  such  want  of  knowledge,  a  municipality  is  liable,  pro- 
vided the  jury  is  satisfied  that  the  damage  would  not  have  been 
sustained  but  for  such  defect  in  the  highway.  In  other  words,  where 
the  injury  is  the  combined  result  of  an  accident  and  a  defect  in  the 
highway,  and  would  not  have  happened  but  for  the  defect,  a  town 
is  liable.*  Specific  illustrations  of  when  a  defect  is  regarded  as  the 
proximate  cause  of  an  injury  will  be  given  in  a  succeeding  para- 
graph.* The  mere  fact  that  the  defective  condition  of  a  bridge  is 
due  to  an  unknown  cause  does  not  excuse  a  municipality  from  liar- 
bility,  when  the  defect  has  existed  long  enough  to  become  notorious. 
The  neglect  under  such  circumstances  is  similar  to  that  of  a  mu- 
nicipality failing  lo  remedy  defects  caused  by  ordinary  wear  and  tear, 
or  other  natural  causes ; '  nor  does  the  mere  fact  that  the  wrongful  act 
of  a  third  person  contributes  to  an  injury  exempt  a  town  from  lia- 
bility for  injuries  caused  by  a  defective  bridge.*    A  corporation  is 

1.  Corning  v.  Saginaw,  116  Midi.  C.  390,  19  S.  E.  15,  42  A.  S.  R.  887; 
74,  74  N.  W.  307,  40  L.R.A.  526.  Rohrbongh  v.  Barbour  County  Court,  . 

2.  Anne  Arundel  County  Com'rs  v.  39  W.  Va.  472,  20  S.  E.  565,  45  A.  S. 
State,  107  Md.  210,  68  Atl.  602,  14  R.  925;  Houfe  v.  Fulton,  29  Wis.  296, 
L.R.A.(N.S.)  452.  9  Am.  Rep.  568. 

3.  See  supra,  par.  19.  39  L.R.A.  56  et  seg.  note;  see  also 

4.  39  L.R.A.  57  note.  Proximate  Cause. 

5.  Walrod  v.  Webster  County,  110  6.  See  infra,  par.  35. 

la.  349,  81  N.  W.  598,  47  L.R.A.  480;      7.  Requa  r.  Rochester,  45  N.  Y.  129, 
Yoders  v.  Amwell  Tp.  172  Pa.  St.  6  Am.  Rep.  52. 

447,  33  At!.  1017,  51  A.  S.  R.  750;      8.  Norris  v.  Litcbfield,  35  N.  H.  271, 
Mason  v.  Spartanburg  County,  40  S.  69  Am.  Dec..  546. 
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not  liable  for  latent  defects  in  the  material  used,  which  cpuld  not  have 
been  discovered  by  the  exercise  of  reasonable  diligence;  •  but  the  rule 
has  been  held  to  be  different  where  there  was  a  duty  imposed  by 
statute  to  repair,  and  iiie  defect,  although  latent,  could  bAve  been 
detected  by  proper  and  careful  examination  by  skilled  persona  em- 
ployed by  the  authorities.**  A  distinction  must,  however,  be  drawn 
belween  latent  defects  resulting  from  decay  of  material,  after  long 
use,  and  such  defects  as  are  not  ordinarily  expected  to  ^dst.^^ 
There  are  many  authorities  to  the  effect  that  this  liability  may  at- 
tach for  injury  sustained  in  consequence  of  defectiveness  of  a  bridge 
forming  part  of  a  public  street,  although  at  the  time  the  bridge  was  in 
process  of  repair  by  an  independent  contractor ;  and  a  tine  of  de- 
cisions holding  to  the  contrary  doctrine."  The  liability  of  toll  bridge 
owners  for  injuries  due  to  defects  in  toll  bridges  is  elsewhere  consid- 
ered,** as  is,  also,  that  of  railroad  and  canal  companies  for  injuries 
due  to  defects  in  railroad  bridges,**  and  the  question  of  the  liability 
of  municipalities  where  a  bridge,  because  of  defects  therein,  collapses 
or  falls." 

35.  Specific  Instances  of  Defects  as  Proximate  Cause. — A  defect 
in  a  bridge  has  been  held  to  be  the  proximate  cause  of  injtiries  re- 
ceived by  a  traveler  in  attempting  to  control  the  struggles  of  his 
horse  after  it  has  caught  its  foot  in  a  hole  in  the  bridge;  as  where, 
also,  barriers  were  not  provided  to  a  bridge  approach.**  An  instance 
is  given  of  where  an  unsafe  bridge  was  held  to  be  in  a  legal  and 
judicial  sense  the  cause  of  the  drowning  of  a  father  as  well  as  his 
child  where  the  fatiier  was  drowned  while  trying  to  save  the  child 
which  had  fallen  into  the  water  in  consequence  of  a  defect  in  the 
bridge.*'  But  a  defect  in  a  bridge,  such  as  its  narrowness  or  the 
insufllciency  of  its  railing,  is  not  the  proximate  cause  of  an  injury 
caused  primarily  by  some  defect  in  a  traveler's  equipment,  as  where 
a  horse  because  of  disease  or  choking  by  the  harness  plunges  off  the 
bridge  ccurying  the  traveler  with  him.'*    Kegligence  in  running 

9.  Board  of  Coio'ts  of  Vermillion      16.  See  infra,  par.  37. 

County  V.  Chipps,  131  Ind.  56,  29  N.      17.  La  Duke  v.  Township  of  Exeter, 

E.  1066,  16  L.R.A.  228.  97  Mich.  450,  56  N.  W.  851,  37  A.  S. 

10.  Raphe  &  W.  H.  Tps.  v.  Moore,  R.  357;  Cooper  v.  Richland  County, 
68  Pb.  St.  404,  8  Am.  Rep.  202.  76  S.  C.  202,  56  8.  E.  958,  121  A.  S. 

See  8upra,  par.  20.  R.  946,  10  L.R.A.(N.S.)  799. 

11.  Gehrinfier  v.  Lehigh  County,  231      42  A.  S.  R.  889  note. 
Pa.  St.  497,  80  Atl.  987,  35  L.R.A.      18.  See  ntpra,  par.  21. 

(N.S.)  1127.  19.  Gibney  v.  State,  137  N.  T.  1,  33 

12.  Jacksonville  «.  Drew,  19  Fla.  N.  E.  142,  33  A.  S.  R.  690,  19  L.R.A. 
106,  45  Am.  Rep.  5.  365. 

15  Ann.  Cas.  839  note.  20.  MeCSain  v.  Garden  Orove,  83  la. 

13.  15  Ann.  Cas.  839  note.  235,  48  N.  W.  1031,  12  L.BJL.  482 

14.  See  supra,  par.  15.  and  note. 
16.  See  supra,'  par.  30  and  lef- 

•reneee. 
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against  a  guard  rail  has,  however,  been  held  to  be  the  proximate  cause 
of  injury  consequent  upon  its  breaking.^  Proof  in  a  case  that  the 
plaintiff  was  found  lying  in  an  injured  condition  under  a  bridge,  and 
that  he  had  fallen  from  the  bridge  at  night,  it  appearing  that  the 
guard  rails  of  the  bridge  had  decayed  and  were  torn  away,  was  held 
to  establish  a  prima  facie  case  from  which  the  jury  might  infer  that 
the  plaintiff  had  fallen  for  want  of  proper  guard  rails;  but  in  an- 
other case  in  which  the  facts  were  very  similar  it  has  been  held,  in 
the  absence  of  evidence  that  the  person  injured  was  using  the  bridge 
for  the  purposes  of  ordinary  travel  or  that  the  loose  or  defective 
guard  rail  was  the  proximate  cause  of  the  injury,  that  the  proof  was 
insufBcient  to  render  a  municipality  liable  therefor.' 

36.  Notice  of  Defect. — ^Where  a  municipality  is  ^ot  made  liable 
for  injuries  caused  by  defects  in  a  bridge,  irrespective  of  its  negligence 
in  the  maintenance  of  the  structure,  it  is  well  settled  that,  as  the 
basis  of  its  liability  is  negligence,  it  must,  in  order  to  render  it  liable, 
have  had  actual  notice  of  the  defect,  or  knowledge  of  the  facts  from 
which  it  should,  in  the  exercise  of  reasonable  diligence,  have  acquired 
notice,  a  sufficient  time  before  the  accident  to  enable  it  to  correct 
the  deifect  or  guard  against  the  danger.*  Hence,  even  when  a  statute 
creates  liability  without  regard  to  the  question  of  notice,  negligence 
must  be  shown,  and  the  municipality  cannot  be  held  to  be  negligent 
until  after  notice,  actual  or  constructive,  that  the  bridge  which  caused 
the  injury  was  out  of  repair.  When  it  is  generally  known  that  a 
bridge  has  become  decrepit,  or  when  a  bridge  has  stood  so  long  that 
there  is  much  suspicion  of  it,  the  officers  of  a  municipality  will  not 
be  permitted  to  disregard  the  warning  conveyed,  on  the  ground  of  hav- 
ing no  actual  notice  of  its  dangerous  condition,*  for  when  a  bridge  has 
been  in  use  so  long  that  it  may  reasonably  be  expected  that  decay 
has  set  in,  it  is  negligence  on  the  part  of  the  authorities  charged 
with  the  duty  of  maintaining  the  bridge  to  omit  proper  precautions 
to  ascertain  its  condition  *  But  a  failure  of  township  officers  to  know 
of  a  defect  in  a  bridge  which  an  examination  by  one  intending  to  use 
it  did  not  disclose  is  not  negligence.*  The  law  will  presume  that  a 
municipality  has  notice  of  defects  which  common  observation  for  a 

1.  Sindlinger  tJ.  Kansas  City,  126  15  Ann.  Cas.  844  et  aeq.  note. 

Mo.  315,  28  S.  W.  857,  26  L.R.A.  12X  4.  Moore  v.  Township  of  Kenockee, 

2.43  L.R.A.(N.S.)   594  note,  in  75  Mich.  332,  42  N.  W.  944,  4  LJt.A. 

which  the  doctrine  of  rea  ipsa  loquitur  555. 

in  actions  for  injuries  on  highways  6.  Qehringer  v,  Lehigh  County,  233 

generally  is  considered.  Pa.  St.  497,  80  Atl.  987,  35  LJI.A. 

3.  Bueehner  r.  New  Orleans,  112  La.  (N.S.)  1127;  Rapho  &  W.  H.  Tps. 

599,  36  So.  603,  104  A.  S.  R.  455,  66  v.  Moore,  68  Pa.  St.  404,  8  Am.  Rep. 

L.R.A.   334;   Thomas   v.  Flint,  123  202. 

Mich.  10,  81  N.  W.  936, 47  LJI.A.  499;  6.  Clulow  c.  McClelland,  151  Pa.  St. 

Heilner  v.  Union  County,  7  Ore.  83,  583,  25  Ati.  147,  ir  LJI.A.  650. 
33  Am.  Rep.  703. 
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long  tim«  has  made  notorious,'  even  though  the  defects  are  latent.^ 

As  a  general  principle,  where  notice  ia  prerequisite  to  the  fixing  of  a 
liability,  it  is  obvious  that  it  should  be  given  to  some  oiRcer  of  the 
municipality  whose  duty  relates  to  the  subject  involved,  and,  if 
possible,  at  a  time  when  he  is  engaged  in  discharging  the  functions 
of  his  ofBce.  Of  course,  if  the  statute  prescribes  any  form  or  manner 
of  giving  notice  it  should  be  observed*  It  has  been  held,  however, 
where  a  city  council  was  charged  with  exclusive  power  over  streets, 
bridges,  etc.,  that  notice  to  a  member  of  such  council  of  defect  in  a 
bridge,  was  notice  to  the  city  although  the  councilman  was  not  at  the 
time  engaged  in  the  performance  of  any  official  duty.'*  Nor  is  it 
required  that  the  notice  given  be  necessarily  express.  The  lappe 
of  sufficient  time  to  render  the  defective  condition  of  the  bridge 
notorious  may  be  in  itself  sufficient  to  cha^  with  notice  of  the 
defects.'*  Under  a  statute  providing  for  the 'maintenance  of  a 
bridge  at  the  joint  expense  of  several  towns,  a  notice  to  one  of  such 
towns  of  a  defect  in  construction  was  held  to  be  constructive  notice 
to  all  the  others  jointly  interested  with  it,  and  sufficient  to  charge 
all  with  liability.'*  Proof  of  the  giving  of  notice  is  subject,  of  course, 
to  the  general  rules  elsewhere  stated,'*  but,  generally  speaking,  evi- 
dence of  the  (drcumstances  which  may  reasonably  be  supposed  to 
import  notice  to  the  proper  officers  is  admissible;  as  where  it  was 
held  that  the  proximity  to  the  bridge  of  the  residence  of  the  highway 
commissioners  was  a  circumstance  which  tended  toward  showing  no- 
tice of  a  defect  in  such  bridge ;  and  whwe  the  street  or  road  overseer 
whose  duty  under  the  statute  was  to  report  the  condition  of  the  bridge 
had  actual  knowledge  by  observation,"  or,  by  the  exercise  of  reason- 
able care,  might  have  had  such  knowledge;  '•  or  where  the  defect  is 
so  manifest  and  of  such  a  dangerous  character  as  to  obtrude  itself 
on  the  casual  observer."  Notice  is  not  required  to  be  alleged  when 
the  complaint  is  based  upon  an  alleged  negligence  in  construction ;  '^ 
nor  is  it  necessary  where  the  facts  alleged  show  ihaX  plaintiff's  neglect 

7.  Thomas  o.  flint,  123  Hicb.  10,  Ifi.  Bndtori  «.  Anniston,  92  Ala. 
81  N.  W.  936, 47  LJt A.  499.  349,  8  So.  683,  25  A.  S.  R.  60. 

8.  Rapfao  &  W.  H.  Tps.  v.  Moore,  16.  Moore  v.  Township  of  Kenoekee, 
68  Pa.  St.  404,  8  Am.  Bep.  202.  75  Mich.  332,  42  N.  W.  944,  4  L.R.A. 

9.  See  NoncB.  555;  Heilner  v.  Union  County,  7  Ore. 

10.  Logansport  v.  Justice,  74  Ind.  83,  33  Am.  Rep.  703. 
378, 39  Am.  Rep.  79.  13  IiJt.A  851  note. 

11.  Requa  v.  Rochester,  45  N.  Y.  17.  WhitBeld  «.  Meridian,  66  Miss. 
129,  6  Am.  Rep.  52.  .570,  6  So.  244,  14  A  8.  R.  596,  4 

12.  Tyler  v.  WiUiston,  62  Vt.  269,  L.RA.  834. 

20  Atl.  304,  9  L.R.A.  338.  18.  Board  of  Com'is  of  Wabash 

13.  See  EviDENCx.  County  v.  Pearson,  120  Ind.  426,  22 

14.  La  Dnke  v.  Township  of  Kxeter,  N.  E.  134, 16  A.  S.  R.  32& 
97  Mich.  450,  56  N.  W.  851,  37  A.  S. 

R.  357. 
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was  not  the  proxipnate  cause  of  the  injury  to  allege,  in  terms,  absence 
of  contributory  negligence  on  his  part.'*  A  direct  averment  of  neg- 
ligence in  the  construction  of  a  bridge  is  not  overcome  by  evidence  to 
the  effect  that  the  bridge  has  been  used  safely  for  many  years.** 
37.  Collapse  or  Fall  of  Bridge. — municipality  is  not  liable  for 
injuries  caused  by  the  collapse  of  a  bridge  while  under  construction; ' 
nor  is  the  fact  that  a  bridge  falls,  for  example,  and  a  traveler  is 
injuL-ed,  of  itself  sufficient  to  charge  a  county.  It  must  appear 
that  the  county  authorities  were  guilty  of  actionable  negligence.* 
Where,  however,  a  fall  of  a  bridge  is  caused  by  a  defective  plan  of 
construction  adopted  by  the  municipality,  it  is  liable.'  Under  a- 
statute  permitting  recovery  for  injuries  due  to  defects  in  bridges,  no 
action  lies  for  damage  caused  by  the  falling  of  a  bridge  on  property 
beneath  it,  or  because  its  fall  weakened  a  dam,  for  to  use  a  bridge  as 
a  support  is  not  a  tise  for  the  purpme  for  which  a  bridge  is  intended.* 
An  original  negligent  breaking  of  a  bridge  has  been  held  to  be  the 
paramount  and  proximate  cause  of  injuries  occasioned  during  the 
making  of  repairs.  In  this  case  a  railroad  drawbridge  over  a  navi-^ 
gable  stream. was  negligently  broken  down  by  running  a  freight 
train  thereon  when  the  draw  was  not  closed,  and  navigation  was 
thereby  interrupted  for  a  period  of  several  months.  The  railroad 
company  was  held  liable  to  damages  to  private  individuals  specially 
injured  by  the  interruption  of  navigation  of  the  river  due  to  the 
original  cause  and  its  consequence— the  making  of  repairs.*  It  has 
been  decided  that  the  mere  fact  that  a  railroad  bridge  was  carried, 
away  by  the  high  water  of  a  stream  which  it  spanned,  does  not  place 
upon  the  railroad  company  the  burden  of  disproving  its  negligence 
in  failing  to  take  such  men,sures  as  might  have  avoided  the  injuries 
resulting  in  the  death  of  an  employee,  where  it  appeared  that  the 
bridge  had  been  in  use  for  many  years  and  there  was  no  evidence 
of  defective  construction  or  that  it  had  become  unsafe.*  The  de- 
struction of  a  bridge  by  extraordinary  flood  has  been  held  to  be  with- 
in the  obligation  of  a  bond  requiring  the  builder  to  replace  it  if 
removed  from  any  cause,  Are  excepted,  witiiin  a  certain  period.' 

19.  Cooper  ti,  Richard  County,  76  mouth  County,  52  N.  J.  L.  553,  21  Atl. 
S.  C.  202,  56  S.  E.  958,  121  A.  S.  R.  295,  11  L.R.A.  416. 

&40,  10  L.R.A.(N.S.)  799.  5.  Pharr  v.  Morgan's  L.  &  T.  R.  & 

20.  Board  of  Com'rs  of  Wabash  S.  Co.,  115  La.  138,  38  So.  943,  10 
County  V.  Pearson,  120  Ind.  426,  22  L.R.A.(N.S.)  710  and  note. 

N.  E.  134, 16  A.  S.  R.  325.  6.  Johns  v.  Pennsylvania  B.  Co., 

1.  65  L.R.A.  647  note.  '    226  Pa.  St.  319,  75  Ati.  408,  28  L.E.A. 

2.  Board   of    Com'rs   of   Wabash   (N.S.)  591. 

County  «.  Pearson,  120  Ind.  426,  22  7.  Mitchell  v.  Weston,  91  Miss.  414, 
N.  E.134,  16  A.  S.  R.  325.  45  So.  571,  15  L.R.A.(N.S.)  833  and 


8.  67  L.R.A.  268  note. 
4.  Jernee  v.  Freeholders  of  Mon- 


note. 
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38.  Floods  and  Owi-flows.— The  authority  to  build  bridges  is  sub- 
ject to  Uie  qualificatioQ  interposed  for  the  protection  of  others,  that 
such  authority  ahaHl  be  so  exercised  as  to  occasion  no  wanton  injury 
to  the  pioperty  or  lights  of  other  persons,  natural  or  artificial.'  Any 
person,  therefore,  who  negligently  constructe  or  maintains  a  bridge 
or  cuh^eit  in  a  highway  across  a  navigable  stream,  or  a  natural  water- 
■course,  as  to  cause  the  water  to  flow  back  upon  and  injure  the  land 
of  an«iiher  is  liable  to  an  action  of  tort Due  care  must  be  taken  not 
to  obstruct  the  natural  flow,  either  at  seasons  of  low  water,^*  or  at  a 
tinxe  of  such  usual  and  ordinwy  floods  as  might  be  reasonably  ex-- 
pected  to  occur.*'  Although  bridges  need  not  be  so  designed  or  eon* 
structed  as  to  permit  the  unobstructed  flow  of  a  watercourse  in  times 
■of  unprecedented  and  extraordinary  freshets,**  if  there  is  reason  to 
anticipate  that  the  stream  will  at  times  overflow  its  banks  the  owner 
must  also  if  practicable  provide  an  outlet  for  the  flood  water.  Where 
■overflows  are  caused  by  the  negligent  or  unskilful  erection  of  a  bridge, 
a  city  is  ordinarily  liable  for  damages  resulting,  except,  however, 
where  the  damage  is  due  to  extraordinary  freshets  or  where  unforeseen 
and  unexpected  damage  results  notwithstanding  the  exercise  of  reason- 
able caution  and  skill.**  In  a  case  of  such  wrongful  construction  as 
to  impede  the  natural  or  customary  flow  of  the  stream,  the  cause  of 
action  is  the  doing  of  a  wrongful  act,  by  causing  a  direct  injury  to  the 
property  of  another,  outside  of  the  limits  of  the  public  work.**  Soy 
a  municipal  corporation  guilty  of  negligence  in  so  constructing  a 
bridge  that  it  is  an  obstruction  to  this  flow  of  water  in  times  of  ordi- 
nary high  water,  must  respond  in  damages  to  an  owner  whose  land, 
is  overflowed  and  injured  as  a  result  of  such  obstruction.**  Likewise, 
a  railroEtd  company  is  liable  in  damages  for  an  injury  caused  by  an 
overflow  of  a  stream  because  of  the  negligent  and  unskilful  construc- 
tion of  its  bridges  *'  or  culverts.*^  The  apparent  conditions  surround- 
ing the  place  where  the  structure  is  to  be  erected  indicate  the  duty 

8.  Hootry  v.  Danbary,  45  Conn.  L.R.A.(N.S.)   156  and  note. 
550,  29  Am.  Rep.  703.  14.  39  L.R.A.  856  note. 

9.  Hill  V.  Boston,  122  Mass.  344,  23  15.  Blood  v.  Nashua  &  L.  R.  Corp., 
Am.  Rep.  332.  2  Gray  (Mass.)  137,  61  Am.  Dec. 

85  A.  S.  R.  708  note;  see  also  Torts.  444;  Hill  v.  Boston,  122  Mass.  344, 

10.  American    Xxwomotive   Co.   v.  23  Am,  Sep.  332. 

Hoffman,  105  Va.  343,  54  S.  E.  25,  8      16.  Perry   r.    Worcester,   6  Giay 

Ann.  Cas.  773,  6  UB.A.(N.S.)  252  (Mass.)  544,  66  Am.  Dec.  431;  Knig 

and  note.  v.  St.  Mary's,  152  Pa.  St.  30,  25  Atl. 

11.  28  L.R.A.(N.S.)  156  note.  161,  34  A.  S.  R.  616  and  note. 

12.  American  Ijocomotive  Co.  t>.  17.  Abbott  v.  Kansas  City,  St.  J.  & 
Hoffman,  105  Va.  343,  54  S.  "E.  25,  C.  B.  R.  Co.,  83  Mo.  271,  53  Am.  Rep. 
8  Ann.  Cas.  773,  6  L.R:A.(N.S.)  252  581. 

and  note.  59  L.R.A.  862  note, 

13.  Broadwav  Mi'g.  Co.  v.  Leaven-  18.  Ohio  ft  M.  R.  Co.  v.  Waehter, 
worth  Terminal  R.  &  Bridge  Co.,  123  III.  440, 15  N.  E.  279,  5  A.  S.  B. 
81  Kan.  616,  106  Pae.  1034,  28  532. 
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of  a  railroad  company  in  this  particular.  The  size  of  the  stream,  the 
character  of  its  channel,  the  declivity  of  the  lands  which  form  the 
watershed,  are  all  facts  to  be  taken  into  consideration.'*  The  fact  that 
no  action  is  brought  to  recover  damages  until  many  years  after  the 
construction  of  the  bridge  is  no  evidence  of  a  prescriptive  right  to 
flow  such  land;  nor  does  the  statute  of  limitations  affect  the  right  of 
action  for  damages  suffered  within  the  period  prescribed  by  it."  In 
the  absence  of  evidence  of  any  insufticiency  in  the  construction  or 
fastenings  of  a  bridge  carried  away  by  an  extraordinary  freshet,  its 
owner  is  not  liable  for  resulting  damage,  whether  direct  or  conse- 
quential, on  the  principle,  actus  Dei  nemini  facit  injuriam.  If  the 
freshet  is  an  ordinary  one,  however,  a  presumption  of  negligence 
would  probably  arise.  It  is  not  essential  to  immunity  that  the  owner 
should  abandon  his  property  in  the  bridge.'  And  so,  when  a  bridge 
that  is  carried  away  sweeps  away  and  destroys  another  bridge,  the 
owner  of  the  first,  if  bis  structure  is  a  lawful  one,  is  not  liable  to  the 
owner  of  the  lattor  for  the  loss  sustained  thereby,  although  he  may  be 
otherwise  liable,  as  for  a  wrongful  diversion  of  tolls.*  No  action,  it 
has  been  said,  lies  against  the  owner  of  a  bridge  for  the  obstruction 
of  the  flow  of  a  stream  so  as  to  prevent  the  passing  of  logs,  for  such 
an  obstruction  is  held  to  be  a  public  and  not  a  private  wrong.* 

39.  Defenses  Against  Liability. — In  a  number  of  cases  it  has  been 
held  that  a  municipality  is  not  liable  for  damages  arising  from  defects 
in  a  bridge,  where  the  officials  wh<^  duty  it  is  to  repair  them  have 
not  sufficient  funds,  or  the  means  of  raising  sufficient  funds,  to  enable 
them  to  make  the  bridge  safe,*  alttiough  there  is  authority  to  the 
effect  that  this  ground  of  defense  is  not  a  vahd  one.'  The  authorities 
are  somewhat  in  conflict  whether  a  mere  violation  of  law  which  bears 
no  causal  relation  to  an  injury  will  bar  recovery,  in  the  absence  of  a 
statute  limiting  the  liability  of  municipalities  to  those  using  bridges 
lawfully.  In  some  jurisdictions,  apparently  without  reference  to 
whether  the  violation  of  law  contributed  to  the  injury,  it  has  been  held 
to  defeat  an  action.*  When  statutes  permit  recovery  only  in  Uie 
event  that  a  bridge  is  used  lawfully,  an  unlawful  use,  even  though  it 
does  not  contribute  to  the  injury,  will  prevent  recovery.  For  instance, 
one  who  attempts  to  drive  a  traction  engine  without  using  planks 
under  the  wheels,  as  a  statute  requires,  cannot,  although  the  failure 

19.  Pitteburg,  Ft.  W.  &  C.  Ry.  Co.  3.  Blood  v.  Nashua  &  L.  R.  Corp., 
V.  aUleland,  56  Pa.  St.  445,  94  Am.  2  Gray  (Mass.)  137,  61  Am.  Dec.  444. 
Dec.  97.  See  Logs  and  Logging. 

20.  Krug  V.  St.  Mary's,  152  Pa.  St.  4.  15  Ann.  Cas.  848  «t  aeq.  note; 
30,  25  Atl.  161,  34  A.  S.  R.  616.  20  L.R.A.(}^.)  529  note. 

1.  Livezev  v.  Philadelphia,  64  Pa.  5.  Carney  v.  Marseilles,  136  HI.  401, 
St.  106,  3  Am.  Rep.  578.  26  N.  E.  491,  29  A.  8.  R.  328. 

2.  Chenango  Bridge  Co.  «.  Paige,  83     6.  Heland  v.  Lowell,  3  Allen  (Mass.) 


N.  T.  178,  38  Am.  Rep.  407. 


407,  81  Am.  Dec  870. 
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to  use  them  has  no  relation  to  the  injury,  hold  a  county  Uable  for 
injuries,  under  a  statute  making  the  county  liable  only  to  those  who 
use  a  bridge  lawfully.  The  person  sustaining  the  injury,  it  was  held, 
must  come  within  the  express  language  of  the  enactment.'  In  the 
absence  of  such  restrictive  statute  the  weight  of  authority  is  that  a 
person  injured  because  of  a  defective  bridge,  when  not  otherwise  in 
fault,  may  maintain  his  action,  even  though  he  has  violated  the  law, 
provided  the  violation  did  not  contribute  proximately  to  the  injury. 
Accordingly,  the  mere  fact  that  a  person  drives  his  cattle  to  market 
on  Sunday,  thereby  violating  a  Sunday  law,*  or  is  a  trespasser or 
drives  faster  than  a  walk,  in  violatdou  of  a  city  ordinance,  unless  such 
acts  omtribute  proximately  to  the  injury,  will  not  defeat  aa  action 
for  such  injury  due  to  a  defect  in  a  bridge.  If,  however,  one  trans- 
ports across  a  bridge  a  load  which  exceeds  the  weight  permitted  by 
statute,  the  insufficiency  of  the  bridge  does  not  give  rise  to  any  ac- 
tion.** Negligence  on  the  part  of  the  traveler  or  other  person  injured 
will  of  course  preclude  recovery  where  such  negligence  is  the  primary 
or  proximate  cause  of  the  injuries  received.'^ 

7.  Jones  v.  Union  County,  63  Ore.  9.  Norris  v.  Litchfield,  35  N.  H.  271, 
566,  127  Pac.  781,  42  L.R.A.(N.S.)  69  Am.  Dec.  546. 

1035.  10.  42  LJt.A.(N.S.)  1035  note. 

8.  Satton  v.  Wauwatosa,  29  Wis.     11.  See  $upra,  par.  lA. 
21,  9  Am.  Rep.  634. 
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See  ArpuL  Asn>  Ebbob,  Yd.  2,  p.  179, 
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I.  iKTRODUCTIOy 

1.  Scope  of  Article. — While  the  present  article  treats  of  brokerage 
of  every  kind  and  description  it  is  confined  to  brokers  in  the  strict 
legal  sense  of  that  term.  Accordingly  matters  pertaining  to  factors 
or  commission  merchant^',*  and  pawnbrokers,*  are  not  touched  upon 
except  to  distinguish  them  from  the  subject  in  hand.  Herein 
are  discussed  the  right  of  a  broker  to  pursue  his  calling;  the  nature, 
inception  and  termination  of  his  employment;  together  with  the 
powers,  duties,  and  liabilities  incident  thereto.  His  right  to  reim- 
bursement and  remuneration  is  dealt  with  in  all  its  various  aspects. 
While  the  relation  of  the  broker  to  third  persons  in  general  and  his 
employer  in  particular  is  covered  in  detail,  the  relation  of  the  latter 
to  the  person  procured  by  the  broker  and  their  mutual  rights  and 
liabilities  with  respect  to  the  transaction  negotiated  are  not  discussed 
in  the  present  treatise,  as  such  matters  are  governed  by  the  familiar 
principles  of  the  law  of  agency,*  and  contracts.*  As  a  special  article 
in  this  work  is  devoted  to  the  subject  of  exchanges,*  the  rights  and 
liabilities  of  brokers  as  members  thereof  have  not  been  included. 

2.  Definition. — ^A  broker  is  an  agent  who  bargains  or  carries  on  ne- 
gotiations in  behsdf  of  his  principal  as  an  intermediary  between  the 
latter  and  third  persons  in  transacting  business  relative  to  the  acquisi- 
tion of  contractual  rights,  or  to  the  sale  or  purchase  of  any  form 
of  property,  real  or  personal,  the  custody  of  which  is  not  entrusted 
to  him  for  the  purpose  of  discharging  his  agency.'  The  field  in  which 
brokers  may  operate  is,  therefore,  as  broad  and  diversified  as  that 
of  the  business  world;  but  as  they  usually  confiae  their  operations 
to  a  particular  portion  thereof  they  have  come  to  be  classified  accord- 
ing to  the  nature  of  the  subject  matter  of  the  contracts  they  special- 
ize in  negotiating.  Thus  one  who  negotiates  sales  of  grain  or  produce 
of  others  is  a  produce  or  grain  broker;  and  one  who  negotiates  for 
the  stde  or  exchange  of  lands  of  others  is  a  real  estate  broker.  In 
like  manner,  there  are  bill  and  note  brokers,  exchange  brokers,  in- 
surance brokers,  ship  brokers,  stockbrokers,  and  various  other  kinds 

1.  See  Factors.  474 ;  WykoflE  v.  Irvine,  6  Minn.  496,  80 

2.  See  Pledge.  Am.  Dec.  461;  Sibbald  v.  Bethlehem 

3.  See  Principal  and  Agent.  Iron  Co.,  83  N.  Y.  378,  38  Am.  Rep. 

4.  See  Contracts.  441;  Turner  v.  Crumpton,  21  N.  D. 
6.  See  Exchanges.  294,  130  N.  W.  937,  Ann.  Cas.  1913C 
6.  Murray  ti.  Doud,  167  111.  368,  47  1015  and  note;  Rodman  v.  Manning, 

N.  E.  717,  59  A.  S.  R.  297;  Banta  v.  53  Ore.  336,  99  Pac.  657,  1135,  20 

Chieapo,  172  ID.  204,  50  N.  E.  2.3.3,  L.R.A.(N.S.)  1158;  FrevaU  «.  Pitch,  5 

40  L.R.A.  611;  Haas  v.  Ruston,  14  Whart.  (Pa.)  325,  34  Am.  Dec.  .558; 

Tnd.  App.  8,  42  N.  E.  298,  56  A.  S.  Delafield  v.  Smith,  101  Wis.  664,  78 

K.  288  and  note;  Robinson,  Norton  &  N.  W.  170,  70  A.  S.  R.  938. 
Co.  V.  Corsicana  Cotton  Factorv,  124     93  Am.  Dee.  171  note;  131  A.  S. 

Ky.  435,  99  S.  W.  305,  102  S.  W.  869.  R.  325  note. 
14  Ann.  Cas.  802,  8  L.R.A.(N.S.) 
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of  brokers.  It  should  be  noted  in  this  connectioa,  however,  that 
those  who  make  a  business  of  lending  money  in  small  sums  on  the 
security  of  personal  property  and  are  commonly  known  as  pawn- 
brokers, are  not  brokers  within  the  legal  meaning  of  the  term,  for 
they  act  in  their  own  behalf  and  for  their  own  interests.  Although 
the  legitimate  scope  of  a  broker's  activity  is  exceedingly  broad  at  the 
present  day,  the  earlier  authorities  limited  his  calling  to  dealings 
between  foreign  and  domestic  merchants  in  eflfecting  the  sale  or 
purchase  of  their  merchandise  and  the  bills  of  exchange  given  in 
payment  therefor.  Thus  it  was  formerly  he^d  that  agents  who  nego- 
tiated personal  contracts  for  work  and  labor  were  not  brokers.  With 
the  growth  and  development  of  the  business  world,  however,  their 
calling  responded  to  the  economic  demands  of  the  times,  and  their 
operations  were  soon  extended  to  the  affairs  of  others  than  importers 
and  exporters.  I'hey  gradually  undertook  to  effect  the  negotiation 
of  bonds  and  other  evidences  of  indebtedness,  and  certificates  of 
shares  in  the  capital  stock  of  incorporated  companies;  and  in  the 
course  of  progr&ss  they  became  professional  negotiators  of  all  kinds 
of  contracts  in  behalf  of  others.  Although  the  judicial  acumen  did 
not  re^ond  as  readily  as  their  calling  to  the  economic  needs  of  the 
day,  in  time  it  came  to  be  generally  admitted  that  the  earlier  defi- 
nitions of  the  term  "broker"  were  too  limited  and  circumscribed  to 
be  any  longer  controlling  upon  the  courts.' 

3.  Brokers  Distinguished  from  Factors. — ^Though  governed  in 
many  respects  by  the  same  principle  as  the  law  of  agency,  the  po- 
sition of  a  factor  is  so  essentially  different  froni  that  of  a  broker 
that  the  contrast  is  readily  discernible,  and  there  is  no  danger  of  con- 
fusing the  two  callings  if  the  difference  between  the  respective  func- 
tions they  are  designed  to  discharge  is  but  kept  in  mind.^  The  sole 
function  of  the  broker  is  the  negotiation  of  contracts  in  behalf  of 
others,  and  the  duties  of  his  position  require  him  to  deal  merely 
with  the  contracting  parties  rather  than  with  the  property  to  which 
the  contract  relates.*  A  factor  on  the  other  hand  does  not  merely 
negotiate  the  contract  of  sale  or  purchase,  but  is  in  duty  bound  to 
carry  it  through  to  performance  in  behalf  of  his  principal.  This 
necessitates  his  dealing  not  only  with  the  parties  to  the  contract 
but  with  the  subject  matter  of  the  contract  as  well.  Consequently, 
to  enable  him  to  discbarge  the  duties  of  his  position  he  is  given  either 
the  actual  or  constructive  possession  of  his  principal's  goods ;  and 
as  it  is  customary  for  him  to  advance  money  upon  them,  he  fre- 
quently has  a  q>ecial  property  in  them,  aiid  a  general  lien  thereon.* 

7.  Banta  «.  Chicago,  172  HI.  204,  Raston,  14  Ind.  App.  8,  42  N.  E.  298, 
50  N.  E.  233,  40  LJtA..  611.  56  A.  S.  R.  288;  Tomar  v.  Crampton, 

93  Am.  Dee.  171,  172  note.  21  N.  D.  294,  130  N.  W.  937,  Ann. 

8.  Murray  v.  Doud,  167  111.  368,  47   Gas.  1913C  1015  and  note. 

N.  E.  717,  59  A.  S.  R.  297;  Haas  v.      9.  Haas  v.  Raston,  14  Ind.  App.  8, 

243 


Digitized  by 


BROKERS 


4  R.  C.  L. 


Moreover,  the  factor  has  implied  authority  to  contract  either  in  his 
own  name  without  disclosing  that  of  his  principal,  or  in  the  name 
of  the  latter;  and  payment  to  him  is  a  complete  dischai^  of  his 
principal's  debtor.''  In  other  words  his  powers  are  commensurate 
with  his  duties  and  are  dessigned  to  enable  him  not  only  to  negotiate 
a  contract  but  to  carry  its  performance  through  to  completion  as 
well.  On  the  other  hand,  as  the  performance  of  a  broker's  duties 
does  not  necessitate  it,  he  is  not  entrusted  with  the  possession  of 
the  property  relative  to  which  he  negotiates; '*  nor  has  he  implied 
authority  to  contract  to  Buy  or  sell  in  his  own  name,'*  or  to  receive 
payment  in  behalf  of  his  principal.'*  The  difference  between  the 
powers  of  the  two  agents  is  as  marked  as  that  between  the  functions 
they  are  designed  to  discharge,  a  broker  being  a  mere  intermediary 
tietween  his  principal  and  the  other  contracting  party  for  the  pur- 
pose of  effecting  a  contract,  whereas  a  factor  not  only  contracts  but 
carries  it  to  completion  in  behalf  of  his  principal.  Obviously  it 
is  the  nature  of  the  duties  assumed  and  not  the  appellation  by  which 


42  N.  E.  298,  56  A.  S.  R.  288;  Robin-  102  S.  W.  869,  14  Ann.  Cas.  802,  8 
son,  Norton  &  Ca  v.  Corsicana  Cotton  L.R.A.(N.S.)  474  and  note;  Butler  v. 
Factory,  124  Ky.  435,  99  S.  W.  305,  Dorman,  63  Mo.  298,  30  Am.  Rep.  795; 
102  S.  "W.  869,  14  Ann.  Cas.  802,  8  Soltan  v.  Gerdau,  119  N.  Y.  380,  23  N. 
L.R.A,(N.S.)  474  and  note;  Batler  v.  E.  864,  16  A.  S.  R.  843;  French  v. 
Dorman,  68  Mo.  298,  30  Am.  Rep.  795;  Toledo,  81  Ohio  St.  160,  90  N.  E.  160, 
Soltau  D.  Gerdau,  119  N.  Y.  380,  23  N.  25  L.R.A.(N.S.)  748;  Deiafield  v. 
E.  864,  16  A.  8.  R. -843;  Baring  v.  Smith,  101  Wis.  664,  78  N.  W.  170, 
Corrie,  2  B.  &  Aid.  137,  2  Eng.  Rul.  70  A.  S.  R.  938;  Baring  v.  Corrie,  2 
Cas.  391.  B.  &  Aid.  137,  2  Eng.  Rul.  Cas.  391. 

93  Am.  Dec.  173  note;  Ann.  Cas.      Ann.  Cas.  1913C  1018, 1021  note. 
1913C  1018-1021  note.    See  Faotobs.      13.  Haas  v,  Ruston,  14  Ind.  App.  8, 

10.  Haas  v.  Ruston,  14  Ind.  App.  8,  42  N.  E.  298,  56  A.  S.  R.  288;  Turner 
42  N.  E.  298,  56  A.  S.  R.  288;  Robin-  v.  Crumpton,  21  N.  D.  294,  130  N.  W. 
son,  Norton  &  Co.  v.  Corsicana  Cotton  937,  Ann.  Cas.  1913C  1015  and  note; 
Factory,  124  Ky.  435,  99  S.  W.  305,  Deiafield  v.  Smith,  101  Wis.  664,  78  N. 
102  S.  W.  869,  14  Ann.  Cas.  802,  8  W.  170,  70  A.  8.  R.  938;  Baring  v. 
L.R.A.(N.S.)  474;  Turner  o.  Crump-  Corrie,  2  B.  &  Aid.  137,  2  Eng.  Rul. 
ton,  21  N.  D.  294, 130  N.  W.  937,  Ann.  Cas.  391. 

Cas.  1913C  1015  and  note;  MeGraft  v.  93  Am.  Dec.  173  note, 
Rugee,  60  Wis.  406,  19  N.  W.  530,  50  14.  Robinson,  Norton  &  Co.  v.  Corsi- 
Am;  Rep.  378;  Beardsley  v.  Schmidt,  eana  Cotton  Factory,  124  Ky.  435,  99 
120  Wis.  405,  98  N.  W.  235,  102  A.  S.  S.  W.  305,  102  S.  W.  869,  14  Ann. 
R.  991;  Baring  ti.  Corrie,  2  B.  &  Aid.  Cas.  802, 8  L.R.A.(N.S.)  474andnote; 
137,  2  Eng.  Rul.  Cas.  391.  Rabone  v.  Williams,  7  T.  R.  356  note, 

93  Am.  Dec.  173  note.  4  Rev.  Rep.  463  note,  2  Smith  Lead. 

11.  8  LJBjl.(N.S.)  474  note.  See  Cas.  119  note,  2  Eng.  Rul.  Cas.  390; 
Factors.  Baring  v.  Corrie,  2  B.  &  Aid.  137,  2 

12.  Haaa  v.  Ruston,  14  Ind.  App.  8,  Kng.  Rul.  Cas.  :;91;  CoOke  v.  Eshelby, 
42  N.  E.  298,  56  A.  S.  R.  288;  Robin-  12  App.  Cas.  271,  56  L.  J.  Q.  B.  505, 
son,  Norton  &  Co.  v.  Corsicana  Cotton  2  Eng.  Kul.  Cas.  393. 

Factory,  124  Ky.  435,  99  S.  W.  306,      Ann.  Cas.  1913C  1019,  1020  note. 
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an  agent  styles  himself  that  determines  into  which  class  his  agency 
falls." 

4.  Right  to  Engage  in  Business  of  Brokerage. — In  the  absence  of 
statutory  regulation,  an  individual  has  as  much  right  to  engage  in 
the  business  of  brokerage  as  he  has  to  embark  upon  any  other  enter- 
prise, and  there  is  no  necessity  of  his  obtaining  a  license.  Of  course 
if  he  is  desirous  of  operating  as  a  member  of  a  particular  "exchange" 
or  association  of  brokers  he  can  do  so  only  by  securing  and  retain- 
ing membership  therein  pursuant  to  its  rules  and  regulations.'* 
Unless  restricted  by  some  constitutional  provision,  however,  the  legis- 
lature may  at  any  time  impose  a  license  fee  upon  persons  pursuing 
the  business  or  calling  of  brokers;  or,  as  it  sees  fit,  it  may  delegate 
to  municipal  corporations  authority  to  levy  fees  upon  brokers  doing 
business  within  their  limits,'^  and  a  valid  ordinance  enacted  in  pur- 
suance of  such  a  delegation  of  power  is  as  controlling  as  an  act  of 
the  legislature.^'  Even  Congress  at  one  time  saw  fit  to  require  bro- 
kers to  take  out  a  federal  license  for  the  privilege  of  engaging  in 
(heir  calling."*  Thus  in  many  jurisdictions  there  are  numerous 
statutes  and  ordinances  requiring  real  estate  brokers,^ .  stockbrokers,' 
insurance  brokras,*  persons  dealing  in  future,*  and  various  other 


15.  Robiitsoi),  Norton  &  Co.  v.  Coni-  Atl.  286,  86  A.  S.  B.  694,  57  L.BA. 
eana  Cotton  Factory,  124  Ky.  435,  99  348. 

S.  W.  305, 102  S.  W.  8U9, 14  Ann.  Cas,     12  L.R.A.(N.S.)  615  note. 

802,  8  L.R.A.(N.S.)  474.  20.  Holt  r.  Green,  73  Pa.  St.  198, 13 

16.  See  ExcUAKGBS.  Am.  Rep.  737. 

17.  Alexander  v.  State,  86  Ga.  246,     12  L.R.A.(N.S.)  615  note. 

12  H.  E.  408.  10  L.R.A.  859.  1.  Sraitli  v.  Sliarpe,  162  Ala.  433,  50 

129  A.  S.  R.  280,  281  note;  47  So.  381,  l:t6  A.  S.  R.  52;  Denning  r. 

L.RJi.(N.S.)  1078  note.  Yount,  62  Kan.  217,  61  Pae.  803,  .)0 

18.  Banta  t7.  Chicago,  172  111.  2<u.  L.RjV.  103;  Coates  v.  Loenflt  Point  C-o.. 
50  N.  E.  233,  40  URJk.  6U;  Si  102  Md.  291,  62  Atl.  625,  5  Ann.  Cas. 
V.  Covington,  00  Ky.  444,  14  8.  .  895  and  note;  Buckley  v.  Humason,  50 
369,  29  A.  S.  R.  398,  9  L.R.A.  556.  Minn.  195,  52  N.  W.  385,  36  A.  S.  R. 

129  A.  S.  R.  280  note.  637,  16  L.R.A.  423  and  note;  Bughes 

19.  Murray  v.  Doud,  167  III.  368,  47  v.  Snell,  28  Okla.  828,  115  Pac.  1105, 
N.  E.  717,  59  A.  S.  R,  297;  Douthart  Ann.  Cas.  1912D  374,  34  L.R.A.(N.8.) 
V.  CongdoQ,  197  HI.  349,  64  N.  E.  348,  1133;  Johnson  «.  HnlingB,  103  Pa.  St. 
90  A.  S.  R.  167;  Denning  v.  Yount,  62  498,  49  Am.  Rep.  131. 

Kan.  217,  61  Pae.  803,  Si  L.R.A.  103;     12  A.  S.  R.  590  note;  129  A.  8.  B. 

Manker  v.  Tough,  79  Kan.  46,  98  Pac.  280  note;  1^  L.B.A.(N.S.)  615  note. 
792, 17  Ann.  Cas.  208,19  L.R.A.(N.S.)     2.  Banta  v.  Chicago,  172  HI.  204,  50 

675;  Simral!  v.  Covington,  90  Ky.  444,  N.  E.  233,  40  L.R.A.  611. 
14  S.  W.  369, 29  A.  S.  R.  398,  9  L.R.A.     12  L.R.A.(N.a.)  615  note. 
556;  Buckley  v.  Hnmason,  50  Minn.     3.  Simrall  v.  Go\*ington,  90  Ky.  444, 

195,  52  N.  W.  385,  36  A.  S.  B.  637,  16  14  S.  W.  369, 29  A.  S.  R.  398. 9  L.B.A. 

L.BA..  423;  Hughes  v.  Snell,  28  Okla.  556. 

828,  115  Pac.  1105,  Ann.  Cas.  1912D     129  A.  S.  B.  281  note;  1  L.B.A. 

374,  34  L.B.A.(N.S.)  113:1;  Common-  (N.S.)  1159  note, 
wealth  V.  Clark,  195  Pa.  St.  034,  46     4.  Ware  v.  Mobile  County,  146  Ala. 
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kinds  of  brokers  to  take  out  a  license  to  be  legitimately  entitled  to 
engage  in  brokerage  as  a  calling.  Obviously  reference  must  be  had 
in  every  instance  to  the  statutes  and  ordinances  that  apply  only  in 
the -particular  locality  in  order  to  determine  the  necessity  of  secur- 
ing a  license.  As  a  rule  such  enactments  are  sufficiently  explicit 
to  enable  one  to  determine  without  difficulty  whether  or  not  a  par- 
ticular kind  of  brokerage  comes  within  their  operation.  Thus  under 
an  ordinance  requiring  all  persons  who  make  a  business  of  negotiat- 
ing the  sale  or  purchase  of  "goods,  wares,  and  merchandise"  to  take 
out  a  license,  the  terminology  is  broad  enough  to  make  it  apply  to 
stockbrokers.*  If  the  kind  of  brokerage  that  a  person  is  engaged 
in  falls  within  the  provisions  of  such  au  enactment,  the  mere  fact 
that  he  is  but  a  local  agent  of  a  foreign  firm  of  brokers  and  that  his 
sole  duty  is  to  solicit  business  in  their  behalf  and  assist  in  rendering 
an  account  to  their  customers,  does  not  excuse  him  from  securing 
a  license.*  Ordinarily  there  is  no  necessity  of  obtaining  a  license 
where  one  undertakes  to  discharge  the  duties  of  a  broker  in  but 
an  isolated  instance.'  Yet,  on  the  other  hand,  to  be  engf^ed  in 
brokerage  within  the  meaning  of  a  license  law,  it  is  not  necessary 
that  one  should  complete  a  sale  or  purchase,  since  it  is  immaterial 
whether  or  not  a  person  actually  does  business  if  he  holds  himself 
out  as  being  engaged  in  it.  One's  failure  to  secua%  employment  can- 
not be  urged  as  an  excuse.*  The  consequences  of  a  broker's  neglect 
to  secure  a  license  are  personal  to  him  and  do  not  have  the  effect 
of  invalidating  a  contract  he  negotiatef^  between  his  principal  and  a 
third  person.*  Ordinarily  it  renders  him  liable  to  fine  or  imprison- 
ment, or  both;***  and  in  most  jurisdictions  it  also  affects  his  right 
to  recover  his  comniissions.*'  Obviously  the  subsequent  repeal  of  a 
license  law  do^  not  have  the  effect  of  altering  the  wrongful  char- 
acter of  a  broker's  conduct  while  it  was  in  force.**  To  be  a  valid 
enactment  a  license  law  must  necessarily  observe  the  constitutional 
guaranties  of  both  the  state  and  federal  government,  and  if  an  enact- 
ment is  discriminatory  in  character  it  ie  invalid  as  being  a  denial 
of  the  equal  protection  of  the  laws.**   It  is  not  an  interference  with 

im.  41  So.  153,  121  A.  S.  R.  21,  14  N.  E.  717,  59  A.  S.  R.  297. 

L.R.A.(N.S.)  1081;  Alexander  v.  State,  16  L.R.A.  42.)  note. 

86  Ga.  246, 12  S.  E.  408,  ID  LJI.A.  859.  10.  See  Hughes  v.  SoeU,  28  Okla. 

129  A.  S.  R.  280  note.  828,  115  Pac  1105,  Ann.  Caa.  1912D 

5.  Banta  r.  Chicago,  172  lU.  204,  50  374,  34  L.R.A.(N.S.)  1133;  Holt  v. 
X.  E.  233,  40  L.E.A.  611.  Green,  73  Pa.  St.  198, 13  Am.  Rep.  737. 

6.  Alexander  v.  State,  86  Ga.  246,  1  L.R.A.{N.S.)  1159  note;  12  L.R.A. 
12  S.  E.  408,  10  L.R.A.  8o9.  (N.S.)  615  note. 

7.  139  A.  S.  R.  226  note;  5  Ann.  11.  See  iufra,  par.  45. 

Cas.  898  note.  12.  Denning  v.  Yount,  62  Kan.  217, 

8.  Alexander  v.  State,  86  Ga.  246,  61  Pac.  803,  50  L.R.A.  103. 

12  S.  E.  408,  10  L.R.A.  a')9.  13.  Simrall  r.  CoAdngton,  90  Kv. 

9.  Mnrray  v.  Doud,  167  111.  368,  47  444,  14  S.  W.  369,  29  A.  S.  R.  398,  9 
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interstate  commerce,  however,  for  either  a  state  or  municipality  to 
impose  a  license  tax  upon  brokers  dealing  in  futures  in  cotton,  grain, 
or  other  staple  commodities  even  though  such  contracts  are  nego- 
tiated between  citizens  of  different  states  or  through  the  medium  of  a 
local  agent  of  a  foreign  brokerage  house,  when  they  may  be  and 
ordinarily  are  discharged  by  a  settlement  of  the  difference  in  the 
market  price  on  the  day  for  performance  without  an  actual  delivery 
of  the  commodity;  and  the  mere  fact  that  performance  occasionally 
takes  the  shape  of  an  interstate  shipment  of  the  commodity  does 
not  alter  the  rule  if  the  discharge  of  the  contract  does  not  neces- 
sarily require  a  shipment  of  that  character.** 

II.  Nature,  Incbption,  akd  Termination  of  Employment 

5.  General  Hatnre  and  Inception  of  Employment. — The  essential 
and  basic  feature  underlying  the  relation  of  a  broker  to  his  em- 
ployer is  that  of  agency,  and  the  principles  of  law  applicable  to  prin- 
cipal and  agent  govern  their  respective  rights  and  liabilities  through- 
out.*' The  mere  fact  that  by  the  terms  of  his  employment  a  broker 
is  to  receive  as  compensation  for  his  services  all  that  he  can  secure 
above  a  fixed  price  placed  upon  the  property  to  be  sold,  does  not 
render  his  undertaking  a  joint  venture  with  his  principal  or  other- 
wise change  the  character  of  his  relations  to  tlie  latter.  Such  an 
agreement  neither  bestows  nor  contemplates  bestowing  upon  him 
any  interest  in  the  property  involved,  but  merely  determines  in 
what  manner  and  to  what  extent  he  shall  be  compensated.'*  Al- 
though a  broker's  employment  is  primarily  one  of  agency,  it  should 
be  noted  that  during  the  course  of  its  consummation  he  and  his 
principal  may  stand  in  various  other  relations  to  one  another.  A 
typical  instance  of  this  is  the  case  of  a  stockbroker  who  enters  into 
marginal  transactions  in  behalf  of  his  principal,  and  advances  the 
fuads  necessary  beyond  the  stipulated  margin,  thus  becoming  a  cred- 

L.R.A.  556;  Conimonwealth  v.  Dark,  good,  98  Mass.  .S48,  93  Am.  Dec.  168 

195  Pa.  St.  634,  46  Atl.  286,  86  A.  S.  and  note;  Cadigan  v.  Crabtree,  186 

R.  694,  57  L.R.A.  348.  Mass.  7,  70  N.  E.  1033,  104  A.  S.  R. 

14.  Ware  v.  Mobile  County,  146  Ala.  543,  66  L.R.A.  982;  Turner  v.  Crump- 

163,  41  So.  153,  121  A.  S.  R.  21,  14  ton,  21  N.  D.  294, 130  N.  W.  937,  Ann. 

L.R.A.(N.S.)  1081  and  note;  Alex-  Cas.  1913C  1015;  Prevail  tj.  Fitch,  5 

ander  r.  State,  86  Ga.  246,  12  S.  E.  Whart.  (Pa.)  325,  34  Am.  Dec.  558; 

408,  10  L.R.A.  859.  Touro  v.  Cassin,  1  Nott  &  MeC.  (S. 

16.  Richardson  v.  Shaw,  209  U.  S.  0.)  173,  9  Am.  Dec.  680;  Drfafleld  v. 

365,  28  S.  Ct.  512,  52  U.  S.  (L.  ed.)  Smith,  101  Wis.  664,  78  N.  W.  170,  70 

835,  14  Ann.  Cas.  981;  Oark  v.  Com-  A.  S.  R.  938. 

rmog,  77  Ga.  64,  4  A.  S.  R.  72;  Mur-      16.  Maiiker  v.  Tough,  79  Kan.  46, 

ray  v.  Doud,  167  111.  368,  47  N.  E.  717,  98  Pae.  792,  17  Ann.  Cas.  208,  19 

59  A.  S.  R.  297;  Manker  «.  Tough,  79  L.R.A.(N.S.)  675;  Hayes  v.  McAra, 

Kan.  46,  98  Pm.  792, 17  Ann.  Cas.  208,  166  Mieh.  198,  131  N.  W.  635,  35 

19  L.R.A.(N.S.)  675;  Walker  v.  Ob-  L.R.A.(N.S.)  116  and  note. 
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itor  of  his  employer  and  standing  in  the  position  of  a  pledgee  with 
respect  to  the  stock  purchased  and  retained  as  security  fur  liis  dis- 
bursements and  commissions.^^  As  the  relationship  is  essentially 
one  of  agency,  however,  it  has  its  inception  in  the  selection  and 
appointment  of  the  broker  by  his  employer.**  This  may  arise  either 
by  virtue  of  a  prearranged  agreement  between  thera,  express  or 
implied,**  or  by  subsequently  ratifying  a  broker's  unauthorized  acta 
and  avaihng  himself  of  the  fruits  of  his  labors.^**  A  prior  employ- 
ment is  clearly  established  whenever  a  broker  accepts  his  principal's 
offer  to  appoint  him;  >  as  where  an  owner  of  property  lists  it  with  a 
broker  and  the  latter  acts  in  pursuance,  of  his  request  to  find  him 
a  buyer  willing  to  purchase  upon  his  terms,*  In  like  manner  where 
a  broker  writes  to  a  property  owner  making  inquiry  with  reference 
to  his  land  and  the  price  thereof,  a  reply  thereto  giving  the  price 
of  the  property,  the  terms  of  sale,  and  the  amount  of  commission  al- 
lowable, together  with  the  fact  that  the  broker  immediately  seeks  to 
iind  a  purchaser,  constitutes  the  broker  the  agent  of  the  landowner.* 
The  mere  asking  and  receiving  the  price  of  property,  however,  is 
not  of  itself  sufHcient  to  establish  the  employment  of  a  broker,  nor 
would  the  subsequent  disposal  of  the  property  to  one  with  whom  the 
broker  negotiated  amount  to  a  ratiHcation  of  his  acts.^    A  broker 

17.  Richardson  v-  Shaw,  209  U.  S.  1083,  16  L.R.A.(N.S.)  431. 

365,  28  S.  Ct.  512,  52  U.  S.  (L.  ed.)  93  Am.  Deo.  172  note. 

835, 14  Ann.  Caa.  981  and  note;  Cash-  19.  Manker  v.  Tough,  79  Kan.  46, 

man  v,  Koot,  89  Cal.  373,  26  Pac.  883,  98  Pac.  792,  17  Ann.  Cas.  208,  19 

23  A.  S.  R.  482, 12L.R.A.  511;  Ilateh  L.R.A.(N.S.)  675;  E.  A.  Stroul  Co. 

V.  Douglas,  48  Conn.  116,  40  Am.  Rep.  v.  Gay,  105  -Me.  108,  72  Ati.  881.  24 

154;  Skiff  v.  Stoddard,  63  Conn.  198,  L.R.A.(N.S.)  562  and  note;  SihSalH  v. 

26  Atl.  874,  28  Atl.  104,  21  LJi.A.  Bethlehem  Iron  Co.,  83  N.  Y.  378,  38 

102;  Brewster  v.  Van  Liew,  119  111.  Am.  Rep.  441;  John  L.  Rowan  &  Co. 

554,  8  N.  E.  842,  59  Am.  Rep.  823;  v.  Hull,  55  W.  Va.  335,  47  S.  E.  92, 

Maryland  Fire  Ins.  Co.  p.  Dalrymple,  104  A.  S.  R.  998,  2  Ann.  Cas.  884. 

25  Md.  242,  89  Am.  Deo.  770;  Baker  20.  Karns  v.  OIney,  80  Cal.  90,  22 

V.  Drake,  66  N.  Y.  518,  23  Am.  Rep.  Pac.  57,  13  A.  S.  R.  101 ;  Rosenstock 

80;  Minor  v.  Beveridge,  141  N.  Y.  399,  v.  Tormey,  32  Md.  169,  3  Am.  Rep. 

36  N.  E.  404,  38  A.  S.  R.  804;  Con-  125;  Sibbald  v.  Bethlehem  Iron  Co., 

tent  V.  Banner,  184  N.  Y.  121,  76  N.  E.  83  N.  Y.  378,  38  Am.  Rep.  441;  Mc- 

913,  6  Ann.  Cas.  106  and  note;  Gil-  Leod  v.  Morrison,  66  Wash.  683,  120 

pin  V.  Howell,  5  Pa.  St.  41,  45  Am.  Pac.  528,  38  L.R.A.(N.S.)  783. 


According  to  the  English  and  Mass-  998,  2  Ann.  Cas.  884. 
achusetts  doctrine,  however,  a  broker      2.  Hartford  v.  McGillicuddy,  103 
under  such  circumstances  is   not   a  Me.  224,  68  Atl.  860,  12  Ann.  Gas. 
pledgee  but  the  owner  of  the  shares,  1083,  16  L.R.A.(N.S.)  431. 
carrying  them  upon  a  conditional  con-     13  A.  S.  R.  112  note, 
tract  of  sale.    14  Ann.  Cas.  987  note.      3.  27  L.R.A.(N.S.)  789  note. 
See  infra,  par.  16.  4.  Geier  v.  Howells,  47  Colo,  345, 

18.  Hartford  v.  MoOaiicuddy,  103  107  Pac.  265,  27  L.E.A.(N.S.)  786 
He.  224,  68  Atl.  860,  12  Ann.  Cas.  and  note. 
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can  derive  no  authority  by  voluntarily  thrusting  his  services  upon 
another  without  the  latter'e  con:*ent.*  Obviously,  where  a  broker 
seeks  to  establish  his  empioyment  by  virtue  of  an  apt)ointnient'  by 
another's  f^ent,  he  most  establish  the  authority  of  the  latter  to  em- 
pJoy  a  broker  in  his  principal's  behalf.' 

6.  Necessity  of  Written  Contract  in  General. — With  the  excep- 
tions noted  hereafter,  the  contract  of  employment  between  a  broker 
and  h^  principal  may  be  either  oral  or  written  unless  there  is  an 
exprefB  statutory  provision  requiring  it  to  he  reduced  to  writing, 
and  this  is  true  irrespective  of  the  nature  of  the  pro])erty  relative 
to  which  negotiations  are  to  be  instituted.'  The  reason  for  this 
is  that  the  ordinary  statute  of  frauds,  requiring  contracts  for  the 
sale  or  purchase  of  real  or  pereonal  property  to  be  in  writing,  is  in- 
tended to  apply  only  to  agreements  the  purpose  of  which  is  to  effect 
an  actual  change  of  some  kind  in  the  title  to  the  property  involved, 
and  hence  -has  no  application  to  a  mere  contract  of  employment  by 
which  one  person  is  to  act  as  the  broker  of  another  in  negotiating 
a  sale  or  purchase  of  the  property  of  the  latter.*  The  employment 
of  a  real  estate  broker  is  no  exception  to  the  rule,  for  his  duties 
seldom  require  him  to  conclude  or  execute  a  contract  of  sale.'  Of 
course  if  it  is  contemplated  that  the  broker  shall  sign  a  binding 
contract  in  behalf  of  his  employer,  his  authority  to  do  so  is  required 
to  be  in  writing  in  some  jurisdictions,  either  because  of  an  express 
provision  to  that  effect  in  the  statute  of  frauds  or  because  of  the 
construction  placed  thereon ;  though  in  others  it  need  not  be.**  Or- 
dinarily the  manner  in  which  a  broker  is  to  be  compensated  does 
not  alter  the  rule,  for  even  though  he  is  to  receive  all  that  he  can 
secure  above  a  fixed  price  placed  upon  the  realty  *'  or  personalty 
to  be  sold,  he  does  not  acquire  thereby  any  interest  in  the  property 

B.  93  Am.  Dec.  172  note.  and  note,  5  L.R.A.(N.S.)  112;  Flegel 

6.  Sims  V.  St.  John,  lOf)  Ark.  680,  r.  Bowling,  54  Ore.  40,  102  Pae.  178, 
152  S.  W.  284,  43  L.R.A.{N.S.)  796;  135  A.  S.  R.  812,  19  Ann.  Ca8.  1159. 
Doggett  ti.  Greene,  254  111.  134,  98  N.      8  Ann.  Gas.  852  note. 

E.  219,  Anu.  Cas.  1913B  1166.  9.  Flegel  v.  Dowling,  .54  Ore.  40,  102 

27  L.R.A.(N.S.)  787  note.  Pae.  178,  135  A.  S.  R.  812,  19  Ann. 

7.  Kams  v.  Olney,  80  Cal.  90,  22  Cas.  1159. 

Pae.  57,  13  A.  8.  R.  101  and  note.  8  Ann.  Cas.  852  note.    See  ivfra, 

93  Am.  Dee.  172  note;  10  L.R.A.  par.  14. 

103  note;  8  Ann.  Cas.  852  note.  10.  Halsell  v.  Rentrow,  14  Okla. 

8.  Friedman  «.  Suttle,  10  Ariz.  57,  674,  78  Pae.  118,  2  Ann.  Ca.^'.  286. 

85  Pac.  726,  9  L.R.A.(N.S.)  933  and  .13  A.  S.  R.  Ill  note;  8  .\nii.  Cas. 
note;  Baker  v.  Wainwright,  36  Md.  852  note. 

336,  11  Am.  Rep.  495;  Snyder  r.  Wol-     11.  Lesley  v.  Rosson,  39  Mias.  368, 
ford,  33  Minn.  175,  22  N.  W.  254,  53  77  Am,  Dec.  679;  Brnce  v.  Haslings, 
Am.  Rep.  22;  Lesley  v.  Rossoii,  39  41  Vt.  380,  98  Am.  Dec.  592. 
Miss.  368,  77  Am.  Dec.  679;  Johnson      35  L.R.A.  (N.S.)  116-118  note. 
V.  Hayward,  74  Neb.  157,  103  N.  W.     12.  9  LJl.A.(N.S.)  935  note;  35 
1058, 107  N.  W.  384, 12  Ann.  Cas.  800  L.R.A.(N.S.)  117  uote. 
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itself,  or  a  right  thonto,  so  as  to  bring  the  transaction  witliin  t^e 

operation  of  the  statute.  In  some  instances,  however,  the  mode  of 
compensation  becomes  controlling,  as  where  he  is  to  receive  in  re- 
turn for  his  services  land  or  an  interest  therein,*'  or  personal  prop- 
erty of  the  value  fixed  by  the  statute.  Under  such  circumstances 
his  contract  of  employment  is  clearly  within  the  provisions  of  the 
statute  and  must  be  reduced  to  writing  to  be  enforceable.  Moreover 
if  the  terms  of  a  broker's  employment  require  him  to  take  title  to 
real  estate  in  bis  own  name  and  to  hold  it  for  the  benefit  of  his 
principal,  it  is  Hkewise  evident  that  the  contract  is  within  the  statute 
and  cannot  be  enforced  by  the  principal  where  the  agent  pays  for 
the  property  with  his  own  money.**  In  fact,  although  the  statute 
of  frauds  does  not  require  it,  it  is  always  advisable  to  have  a  con- 
tract employing  a  broker  to  negotiate  the  purchase  of  realty  reduced 
to  writing,  for  if  he  violates  his  duty  and  purchases  the  property  in 
his  own  name  and  with  his  own  funds,  the  authorities  generally  hold 
that  his  employer  is  powerless  to  compel  him  to  convey  the  property 
to  the  former  unless  there  is  a  written  contract  of  employment,  as 
to  do  so  would  be  directly  in  the  teeth  of  the  statute  of  frauds.  In 
some  jurisdictions,  however,  a  trust  in  favor  of  the  wronged  principal 
has  been  implied  under  such  circumstances  even  though  there  was 
but  an  oral  contract  of  employment  and  the  broker  used  his  own 
funds  in  effecting  the  purchase.** 

7.  Written  Contract  Required  by  Special  Statutes. — In  order  to 
prevent  disputes  between  the  owners  of  real  estate  and  brokers  as  to 
the  tatter's  right  to  commissions  upon  a  sale  thereof,  and  to  put  a 
stop  to  the  suits  so  frequently  brought  by  real  estate  agents  after  the 
owners  of  lands  have  sold  them,  claiming  a  commission  on  the  ground 
that  they  had  been  instrumental  in  securing  the  purchaser,  a  con- 
siderable number  of  states  have  inserted  a  provision  in  the  statute 
of  frauds,  expressly  requiring  written  authority  to  act  as  an  agent 
in  nep:otiating  a  purchase  or  sale  of  real  estate.  Some  of  these  statutes 
provide,  in  terms,  that,  unless  an  agent  acts  under  written  author- 
ity, he  shall  have  no  right  to  recover  a  commission ;  but,  even  when 
there  is  no  such  provision  in  the  statute,  it  is  almost  uniformly  held 
that  the  agent  is,  nevertheless,  debarred  from  recovering  compensa- 
tion if  he  acted  under  parol  authority  merely.*'   In  some  instraces 

13.  9  L.R.A.(N.S.)  934,  935  note;  655;  Selvage  v.  Talbott,  175  Ind.  648, 
35  L.R.A.(N^.)  117,  118  note.  95  N.  E.  114,  Ann.  Cas.  1913C  724,  33 

14.  5  L.R.A.(N.S.)  113  note;  9  L.R.A.(N.S.)  973  and  note;  Muir  «. 
L.R.A.(N.S.)  934  uote.  Kane,  55  Wash.  131,  104  Pae.  153,  19 

15.  Johnson  v.  Hayward,  74  Neb.  Ann.  Cas.  1180,  26  L.R.A.(N.S.)  519. 
157,  103  N.  W.  1058,  107  N.  W.  384,  93  Am.  Dee.  172  note;  10  L.R.A. 
12  Ann.  Cas.  800,  5  L.R.A.(N.S.)  112  103  note;  9  L.R.A.(N.S.)  933-339 
and  note.    See  infra,  par.  32  note;  35  L.R.A.(N.S.)  118  note;  13 

16.  Zimmerman  «.  Zefaendner,  164  Ann.  Cas.  977  note. 
Ind.  466,  73  N.  E.  920,  3  Ann.  Cas. 
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the  very  act  of  ofifering  realty  for  sale  witliout  the  written  authority 
of  the  owner  is  itself  prohibited  and  made  a  misdemeanor.  Although 
the  constituUonaiity  of  a  statute  of  this  latter  type  has  been  passed 
upon  unfavorably,  partly  because  of  ite  discriminatory  character  and 
partly  upon  the  ground  that  it  was  not  a  legitimate  exercise  of  the 
police  power,"  statutes  of  the  former  variety  have  generally  been 
upheld  as  a  justifiable  exercise  of  the  police  power  in  regulation  of 
a  calling  which  experience  has  proven  to  be  a  very  proliBc  source  of 
litigation  founded  upon  fraud  and  perjury.^^  Where  the  lands  are 
situated  in  one  state  and  the  contract  of  employment  is  entered  into 
in  another,  reference  should  be  had  to  the  lex  loci  contraehis  to  de- 
termine the  neces-sity  of  a  written  contract  In  jurisdictions  where 
such  statutes  obtain,  not  only  the  original  contract  of  employment 
but  an  extension  thereof  must  be  reduced  to  writing.^*  Moreover, 
where  an  appointment  is  invalid  by  reason  of  the  fact  that  it  was 
by  parol,  there  can  be  no  valid  ratification  thereof  except  by  means 
of  a  written  instrument,  for  it  would  be  in  vain  for  a  statute  to 
require  a  written  appointment,  if  the  courts  should  hold  a  subse- 
quent parol  recognition  of  the  employment  sufHcient 

8.  Duration  and  Termination  of  Employment. — The  duration  of  a 
broker's  agency  may  be  limited  by  the  terms  of  his  employment,* 
and  where  a  definite  period  of  time  is  thus  agreed  upon  his  author- 
ity cea'^s  with  the  expiration  thereof.*  If  the  contract  of  employ- 
ment is  silent  as  to  its  duration,  the  broker  is  deemed  to  be  given  only 
a  reasonable  time  within  which  to  accomplish  the  object  of  his 
agency ;  *  though  there  is  some  authority  for  the  proposition  that 
the  mere  lapse  of  a  reasonable  time  is  not.  as  a  matter  of  law,  in 
itself  sufficient  to  work  a  termination  of  the  employment.*  the  theory 
being  that  unless  the  broker's  authority  is  actually  revoked  or  aban- 
doned his  agency  is  presumed  to  continue  until  the  purpose  for  which 
it  was  instituted  is  consummated.^   As  to  what  is  a  reasonable  time 

17.  Frank  L.  Fisher  Co.  v.  Woods,  S.  Sibbald  v.  Bethlehem  Iron  Co.,  83 
187  N.  y.  90,  79  N.  E.  836,  12  L.R.A.  N.  Y.  378,  38  Am.  Rep.  441;  Alexan- 
(N.S.)  707  and  note.  der  v.  Sherwood  Co.,  (W.  Va.)  77  S.  E. 

13  Ann.  Cas.  977  note;  Ann.  Cas.  1027,  40  L.R.A.(N.S.)  985  and  note; 
1913C  727  note.  Darrow  v.  Harlow,  21  Wis.  302,  94 

18.  Selvage  v.  Talbott,  175  In*^  648,  A.m.  Dec.  541. 

95  N.  E.  114,  Ann.  Cas.  1913C  724  and  139  A.  S.  B.  241  note;  44  L.R.A. 

nole,  33  L.R.A.{N.S.)  973.  608  note;  16  L.R.A.(N.S.)  431  note. 

9  L.R.A.{N.S.)  936  note.  4.  Hartford  v.  McGillicuddy,  103 

19.  13  Ann.  Cas.  977  note.  Me.  224,  68  Atl.  860,  12  Ann.  Cas. 

20.  38  L.R.A.(N.S.)  783,  784  note.  1083  and  note,  16  IiJl.A.(N.S.)  431 

1.  Dyer  v.  Duffy,  39  W.  Va.  148, 19  and  note. 

S.  E.  540,  24  L.R.A.  339.  27  L.R.A.(N.S.)  789  note;  49  L,R.A 

2.  Clark  v.  Cumming,  77  Ga.  64,  4  (N.S.)  995  note. 

A.  S.  R.  72.  S.  Hartford  v.  McGillicuddy,  103 

139  A.  S.  R.  241  note;  44  L.R.A.  Me.  224,  68  Atl.  860,  12  Ann.  Cas. 
608,  609  note.  1083  and  note,  16  L.RA.(N.S.)  431. 
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is  obviously  dependent  upon  the  facts  and  circumstances  of  each 

particular  case,  the  determination  of  the  question  being  generally 
held  to  be  one  of  fact  for  tlie  jury,  though  in  some  instances  where 
there  is  no  dispute  as  to  the  facts  and  but  one  inference  is  deducible 
therefrom,  it  is  held  to  be  a  question  of  law  for  the  court*  Where 
by  the  terms  of  his  contract  a  broker  is  to  have  additional  compen- 
sation if  he  accomplishes  the  object  of  his  employment  within  a 
specified  time,  the  evident  intention  of  the  parties  is  merely  to  secure 
to  him  that  time,  at  least,  within  which  to  perform  his  contract, 
without  definitely  limiting  the  possible  duration  of  his  employ- 
ment. Hence  under  provisions  of  this  or  a  similar  character  the 
broker's  authority  continues  after  the  expiration  of  the  minimum 
period  agreed  upon,  unless  it  is  terminated  by  the  employer.'  With 
the  accomplishment  of  the  purpose  for  which  he  was  appointed  a 
broker's  employment  ceases  and  thereafter  he  cannot  be  considered 
the  agent  of  his  foririer  principal.*  While  authority  ordinarily  con- 
tinues until  the  object  of  the  appointment  i.*  attnined  or  the  period 
of  its  duration  expires,  it  is  liable  to  be  prenuiturely  terminated  at 
any  time  by  operation  of  law,*  or  as  a  ret^ult  of  the  employer's  revo- 
cation thereof;  for  as  a  broker  has  no  interest  in  the  property  rela- 
tive to  which  he  negotiates  but  merely  in  the  commission  to  be  earned 
upon  its  transfer,  his  agency  is  not  one  coupled  with  an  interest 
within  the  meaning  of  the  rule  that  makes  the  authority  of  an  agent 
irrevocable  in  such  a  case.**  Aside  from  in.^tunces  where  a  change 
in  the  law  renders  the  object  of  the  employment  illegal,  termination 
by  operation  of  law  may  be  caused  either  by  a  change  in  the  subject 
matter  relative  to  which  negotiations  are  to  be  conducted,  as  where 
the  property  involved  is  destroyed  by  fire  *'  or  ceases  to  belong  to 
the  employer;  *'  or  it  may  be  occasioned  by  a  change  in  the  condition 

6.  Alexander  u.  Slierwood  Co.,  (W.  Ann.  Cas.  884;  Alexander  v.  Sherwood 
Va.)  77  S.  E.  1027,  49  L.R.A.(N.S.)  Co.,  (W.  Va.)  77  S.  E.  1027,  49  L.R.A. 
985  and  note.  (N.S.)  985  and  note. 

7.  Glover  v.  Henderson,  120  Mo.  139  A.  S.  R.  244  note. 

367,  25  S.  W.  175,  41  A.  S.  R.  695.  11.  Cronin  v.  American  Securities 

44  L.R.A.  609  note.  Co.,  163  Ala.  533,  50  So.  915,  136  A. 

8.  Hermann  v.  Niagara  F.  Ins.  Co.,  S.  R.  88;  John  L.  Rowan  &  Co.  v. 
100  N.  y.  411,  3  N.  E.  341,  53  Am.  Hull,  55  W.  Va.  47  S.  VZ.  92,  104 
Rep.  197.  A.  S.  R.  908,  2  Ann.  Cas.  884;  Alex- 

93  Am.  Dee.  172  note.  ander  v.  Sherwood  Co.,  (W.  Va.)  77 

9.  Hartford  V.  McGillicuddy,  103  S.  E.  1027,  49  L.R.A.(N.S.)  985  and 
Me.  224,  68  Atl.  860,  12  Ann.  Cas.  note. 

1083,  16  L.R.A.(N.S.)  431;  Weaver  v,      35  L.R.A.(N.S.)  117  note. 
Richards,  144  Mich.  395,  108  N.  W.      12.  HarlforH   r.   jrcGillinaddv,  103 

382,  6  L.R.A.(N.S.)  855.  Me.  224,  fi8  Atl.  8(i0,  12  Ann.  Cas. 

10.  Cloe  V.  Rogers,  31  Okla.  2.55, 121  1083,  16  L.R.A.(X.S.)  431. 

Pac.  201,  38  L.R.A.(N.S.)  366;  John      13.  Heniiin^  v.  Parsons,  108  Va.  1, 

L.  Rowan  &  Co.  o.  Hull,  55  W.  Va.  61  S.  E.  866,  15  Ann.  Cas.  765;  Ham- 

335,  47  S.  E.  92,  104  A.  S.  R.  998,  2  mond  v.  Mau,  69  Wash.  204,  124  Pac. 
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of  the  parties.  The  death  or  insanity  of  either  broker,  or  employer 
is  an  instiince  of  the  latter,  and  will  terminate  the  employment  not- 
witlistanding  the  fact  that  the  parties  may  have  contracted  to  the 
contrary.^*  The  dissolution  of  a  brokerage  firm  employed  to  conduct 
certain  negotiations  has  a  like  effect ;  but  a  mere  change  in  the  firm 
name  will  not  work  an  annulment  of  the  firm's  authority. A  bro- 
ker's agency  is  also  terminated  where  instead  of  endeavoring  to  induce 
third  persons  to  buy  or  sell,  he  undertakes  to  do  so  in  his  own  behalf. 
The  relation  of  principal  and  agent  between  him  and  his  employer 
thereupon  ceases  and  that  of  vendor  and  purchaser  takes  its  place." 
As  previously  indicated  a  broker's  employment  laaff  be  terminated 
by  the  principal  revoking  the  authority  granted  at  any  time  and 
under  any  circumstances  the  latter  may  see  fit  to  put  a  stop  to  the 
agency.  Although  the  employer  has  not  an  absolute  right  to  re- 
voke, in  the  sense  that  a  revocation  could  never  be  wrongful  or  render 
him  answerable  in  damages,^'  still  his  power  to  revoke  and  thus  ter- 
minate the  brpker^s  agency  is  absolute  and  undisputed,"®  notwith- 
standing that  by  the  terms  of  their  agreement  the  employment  was  to 
continue  for  a  definite  period  of  time,"  and  the  authority  conferred 
was  declared  to  be  irrevocable.*®  In  order  for  a  revocation  of  author- 
ity to  be  effective,  notice  thereof  must  be  given  to  the  broker.** 

9.  Employer's  Liability  for  Wrongful  Termination. — iUthough  an 
employer  has  absolute  power  to  revoke  the  authority  of  his  broker,** 
he  may  not  always  do  so  rightfully.'  Of  course  where  he  has  not 
contracted  to  employ  the  broker  for  any  specified  period  of  time, 


377,  40  L.R.A.(N.8.)  1142;  Alexander  v.  Crabtree,  186  Mass.  7,  70  N.  E. 

V.  Sherwood  Co.,  (W.  Va.)  77  S.  B.  1033,  104  A.  S.  R.  543,  66  L.R.A.  982; 

1027,  49  L.R.A.(N.S.)  985.  McCaUum  v.  Qrier,  86  S.  C.  162,  68 

2  Ann.  Caa.  888  note.                  ■  S.  E.  466,  138  A.  S.  R.  1037;  Alex- 

14.  Hartford  v.  MeGillieuddy,  103  ander  v.  Sherwood  Co.,  (W.  Va.)  77 
Me.  224,  68  Atl.  860,  12  Ann.  Cas.  S.  £.  1027,  49  L.R^.(N.S.)  985  and 
1083,  16  L.R.A.(N.S.)  431;  Weaver  v.  note. 

Richards,  14i  Mich,  395,  108  N.  W.  75  Am.  Dec.  317  note;  104  A.  S.  R. 

382,  6  L.R.A.(N.S.)  855.  1003  note;  38  L.R.A.(N.S.)  366  note. 

49  L.R.A.(N.S.)  1008  note;  2  Ann.  19.  Cloe  v.  Rogers,  31  Okla.  255,  121 

Cas.  888  note.  Pac.  201,  38  L.K.A.(N.S.)  366;  John 

15.  Larson  v.  Newman,  19  N.  D.  L.  Rowan  &  Co.  c.  Hull,  55  W.  Va. 
153,  121  N.  W.  202,  23  L.R.A.(N.S.)  335,  47  S.  E.  92,  104  A.  S,  R.  998, 
849  and  note..  2  Ann.  Cas.  884. 

16.  Christianson  v.  Mille  Lacs  Land  139  A.  S.  R.  244  note. 

&  Loan  Co.,  113  Minn.  120,  129  N.  W.  20.  38  L.R.A.(N.S.)   366  note;  2 

150,  Ann.  Cas.  1912A  200,  31  L.R.A.  Ann.  Caa.  887  note, 

(N.S.)  536.  21.  49  L.R.A.(N.S.)  998,  999  note; 

17.  See  infra,  par.  9.  2  Ann.  Cas.  888  note. 

18.  Cronin  t>.  American  Securities  22.  See  supra,  par.  8. 

Co.,  163  Ala.  533,  50  So.  91.),  136  A.  1.  John  L.  Rowan  &  Co.  v.  HhU.  .5.'> 

S.  R.  88  and  note;  Cadi^aii  v.  Crab-  W.  Va.  335,  47  S.  E.  92, 104  A.  S,  R. 

tree,  179  Mass.  474,  61  N.  E.  37.  88  998,  2  Ann.  Cas.  884. 
A.  8.  R.  397,  55  L.R.A.  77;  Cadigan 
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he  not  only  has  the  power  but  the  right  to  terminate  the  agency  at 
any  time  before  it  is  consummated,  without  incurring  any  Uability,* 
provided  be  acts  in  good  faith  and  not  for  the  purpose  of  escaping 
the  payment  of  commissions  virtually  earned.*  This  is  generally 
conceded  to  be  true,  notwithstanding  the  fact  that  where  the  duration 
of  a  broker's  employment  is  not  definitely  fixed,  it  is  deemed  to  con- 
tinue for  a  reasonable  time,  the  rule  as  to  reasonable  time  having 
application,  apparently,  only  in  the  absence  of  a  revocation.'  If  in 
such  a  case  the  agency  is  terminated  on  the  very  eve  of  its  Buccessful 
culmination,  the  time  of  the  revocation  is  a  strong  indication  of 
bad  faith  on  the  part  of  the  employer,  and  unless  such  inference  is 
rebutted  by  other  evidence  the  employer  will  be  held  liable.*  Where 
the  principal  has  entered  into  a  binding  contract  to  continue  the 
employment  for  a  certain  length  of  time,  he  cannot  revoke  the 
broker's  agency,  unless  it  be  for  misconduct,  without  rendering 
himself  legally  liable  for  such  damages  as  are  the  proximate  result 
of  his  act.  While  the  law  re<-ognizes  his  power  to  revoke  the  broker's 
authority  even  under  such  circumstances,  it  does  not  recognize  his 
right  to  do  so,  for  it  results  in  a  repudiation  of  his  contractual  obli- 
gations.*   In  some  instances  there  is  no  express  revocation  of  the 


2.  Cronin  v.  American  Securities  Iron  Co.,  83  N.  Y.  378,  22  Am.  Rep. 
Co.,  163  Ala.  533,  50  So.  915,  136  A.  441;  Alexander  «.  Sherwood  Co.,  (W. 
S.  R.  88  and  note;  Branch  v.  Moore,  Va.)  77  S.  E.  1027,  49  L.R.A.(N.S.) 
84  Ark.  462,  105  S.  W.  1178,  120  A.  985  and  note. 

S.  R.  78;  BJumenthal  v.  Bridges,  91  136  A.  S.  R.  91  note;  43  L.R.A.  608, 

Ark.  212,  120  S.  W.  974,  24  L.R.A.  609  note;  2  Ann.  Cas.  887  note;  12 

(N.S.)  279;  Cadigan  v.  Crabtree,  179  Ann.  Cas.  1085  note.    See  infra,  par. 

Mass.  474,  61  N.  E.  37,  88  A.  S.  R.  54. 

397,  55  L.R.A.  77;  Cadigan  v.  Crab-  4.  Cadigan  t>.  Crabtree,  179  Mass. 

tree,  186  Mass.  7,  70  N.  E.  1033,  104  474,  61  N.  E.  37,  88  A.  S.  R.  397,  55 

A.  S.  R.  543  and  note,  66  L.R.A.  982;  L.R.A.  77;  Alexander  v.  Sherwood  Co., 

Stensgaard  v.  Smith,  43  Minn.  11,  44  (W.  Va.)  77  S.  E.  1027,  49  LiLA. 

N.  W.  669,  19  A.  S.  R.  205;  Sibbald  (N.S.)  985  and  note. 

V.  Bethlehem  Iron  Co.,  83  N.  Y.  378,  44  L.R.A.  608  note. 

88  Am.  Rep.  441;  McCallum  v.  Orier,  6.  Sibbald  v.  Bethlehem  Iron  Co., 

86  S.  C.  162,  68  S.  E.  466,  138  A.  S.  83  N.  Y.  378,  38  Am.  Rep.  441. 

R.  1037;  John  L.  Rowan  &  Co.  v.  49  L.R.A.(N.S.)  989  note. 

Hull,  55  W.  Va.  335,  47  S.  E.  92,  104  6.  Blumenthal  v.  Bridges,  91  Ark. 

A.  S.  R.  998,  2  Ann.  Cas.  884  and  noU;  212,  120  S.  W.  974,  24  L.R.A.(N.S.) 

Alexander  v.  Shenvood  Co.,  (W.  Va.)  279;  Emerson  r.  Pacific  Coast  &  Nor- 

77  S.  E.  1027,  49  L.R.A.{N.S.)  985  way  Packing  Co.,  96  Mimi.  1,  104  N. 

and  note.  W.  573,  113  A.  S.  R.  603,  6  Ann.  Cas. 

75  Am.  Dec.  317  note;  93  Am.  Dec.  973,  1  L.R.A.(N.S.)  445;  Glover  v. 

172  note;  139  A.  S.  R.  240  note;  38  Henderson,  120  Mo.  367,  25  S.  W.  175, 

L.R.A.(N.S.)  366,  371  note;  12  Ann.  41  A.  S.  R.  695;  Cloe  «.  Rogers,  31 

Cas.  1085, 1086  note.  Okla.  255,  121  Pae.  201,  38  L.R.A. 

3.  Branch  v.  Moore,  84  Ark.  462,  (N.S.)  366  and  note;  John  L.  Rowan 
105  S.  W.  1178, 120  A.  S.  R.  78;  Gotts-  &  Co.  r.  Hull,  55  W.  Va.  335,  47  S. 
chalk  tj.  Jennings,  1  La.  Ann.  5,  45  E.  92,  104  A.  S.  R.  998  and  note,  2 
Am.  Dec.  70;  Sibbald  v.  Bethlehem  Ann,  Cas.  884. 
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agency,  but  the  owner  by  selliog  the  property  himself,  in  effect  re- 
vokes the  authority  by  putting  it  beyond  the  power  of  the  broker  to 
comply  with  his  contract.'  The  rightful  or  wrongful  character  of 
the  revocation  in  sueh  a  case  depends  upon  the  terms  of  the  em- 
ployment. Unless  the  broker  is  expressly  given  the  exclusive  right 
to  sell,^  the  employer  is  deemed  to  I'etain  the  right  to  sell  himself 
or  through  the  means  of  another  agent,  and  as  a  sale  effected  in 
either  way  is  not  an  infringement  of  the  contract,  he  incurs  no 
liability.'  In  like  manner,  a  sale  by  the  owner  in  person  is  not 
deemed  a  breach  of  a  contract  which  expressly  secures  to  the  broker 
the  exclusive  agency  to  sell,"  but  a  sale  effected  through  the  medium 
of  a  third  person  amounts  to  a  revocation  contrary  to  its  terms  and 
will  render  the  employer  liable.^^  Where  tiie  principal  wrongfully 
terminates  the  oontract  of  emplojrment  by  revoking  the  broker's  au- 
thority, the  latter  is  entitled  to  recover  as  damages  not  only  the 
value  of  such  services  as  he  has  already  rendered  together  with  such 
disbui^ements  as  he  has  made  in  his  employer's  behalf,  but  also 
such  prospective  profits  as  he  can  reasonably  establish  would  have 
been  his  but  for  the  wrongful  revocation  of  his  authority.**  Evidence 
of  sales  made  by  the  employer  within  the  unexpired  period  of  the 
agency  is  admissible  for  the  purpose  of  proving  the  probability  and 
extent  of  future  earnings  and  should  be  considered  by  the  jury,  upon 
proper  caution  by  the  court  to  avoid  excess  or  speculation,  in  de- 
termining the  extent  of  the  broker's  recovery.*' 

III.  Broker's  AuTHOBrtT 

10.  In  General. — Ordinarily  a  broker  does  not  act  in  a  dual  ca- 
pacity as  the  representative  of  both  sides  to  a  negotiation,**  but  only 
as  the  agent  of  the  party  who  first  employed  him.*^  Once  a  deal 
is  concluded,  however,  the  law  permits  him  to  act  as  the  representa- 
tive of  both  parties,  if  they  assent  thereto,  for  the  purpose  of  sign- 

139  A.  S.  R.  244  note.  12.  Durkee  v.  Guiin,  41  Kan.  496, 

7.  ;)8  L.R.A.(N.S.)  370  note.  21  Pac.  637,  13  A.  S.  R.  300;  Emersou 

8.  43  L.RJ^.  606  note.  v.  Pacific  Coast  &  Norway  Packing 

9.  Stewart  v.  Murray,  92  Ind.  543,  Co.,  96  Minn.  1,  104  N.  W.  573,  113 
47  Am.  Rep.  167;  Dole  v.  Sherwood,  A.  S.  R.  603,  6  Ann.  Cas.  973, 1  L.R,A. 
41  Minn.  535,  43  N.  W.  569,  16  A.  S.  (N.S.)  445;  Glover  v.  Henderson,  120 
R.  731,  5  L.R.A.  720;  McCIave  «.  Mo.  367,  25  S.  W.  175,  41  A.  S.  R. 
Paine,  49  N.  Y.  561, 10  Am.  Rep.  431;  695  and  note;  doe  v.  Rogers,  31  Okla. 
Darrow  tj.  Harlow,  21  Wis.  302,  94  255,  121  Pac.  201,  38  L.R.A.(N.S.) 
Am.  Dec.  541.  366  and  note. 

44  L.R.A.  344,  345  note.  13.  Emerson  v.  Pacific  Coast  &  Nor- 

10.  Dole  V.  Sherwood,  41  Minn.  535,  way  Packing  Co.,  96  Minn.  1,  104  N. 
43  N.  W.  569, 16  A.  S.  R.  731, 5  LJl-A.  W.  573, 113  A.  S.  R.  603,  6  Ann.  Cas. 
720.  973,  1  L.R.A.(N.S.)  445. 

44  L.RJ^..  350  note.  14.  4  LJIA.  393  note. 

11.  44  L.R.A.  a50  note.  16.  93  Am.  Dee.  173  note. 
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ing  a  memorfmdum  sufficient  to  take  the  transaction  out  of  the  stat- 
ute of  frauds.**  In  discharging  this  function,  he  should  make  sm-h 
a  memorandum  as  satisfies  the  requirements  of  the  statute,'*  aud 
dehver  a  true  copy  thereof  to  each  of  the  parties.**  With  this  e:i- 
ception,  he  has  no  authority  to  act  as  the  representative  of  both  parties 
unless  each  of  them  employs  or  continues  to  employ  him  with  full 
knowledge  of  the  fact  that  he  is  acting  as  the  agent  of  the  other 
also.*'  As  in  the  case  of  any  other  agent,  a  broker  has  only  such 
authority  as  is  expressly  or  impliedly  conferred  upon  him,*"  and 
his  powers  cease  with  the  termination  of  his  employment.^^  Where 
they  are  embodied  in  a  written  instrument,  it  cannot  be  varied  by 
parol,**  and  it  should  be  construed  as  a  whole,'  and  in  a  reasonable 
manner.*  Within  the  scope  of  his  employment,  his  acta  are  us 
binding  upon  his  principal  as  if  the  latter  performed  them  in  person. 
Thus  evidence  of  statements  as  to  when  goods  will  probably  be 
shipped,  made  by  the  vendor's  broker  at  the  time  of  making  the 
contract,  which  specifies  no  time  for  delivery,  is  admissible  to  show 
the  intention  of  the  parties  as  to  what  should  constitute  reasonable 
time  fpr  the  delivery  thereof  under  the  contract.'  In  like  manner, 
notice  of  the  dissolution  of  a  firm,  given  to  a  broker  who  was  accus- 
tomed to  solicit  the  firm's  business  in  behalf  of  his  principal,  amounts 
to  notice  to  his  employer  and  is  binding  upon  the  latter  where  it 
was  given  to  the  broker  while  engaged  in  the  course  of  his  employ- 
ment* On  the  other  hand,  if  he  exceeds  his  authority,  his  employer 
is  not  bound,^  imless  the  unauthorized  acts  are  ratified;  in  which 
case  the  employer's  rights  and  liabilities  are  the  same  as  if  he  had 

16.  Colvin  o.  WUIiams,  3  Har.  &  J.     13  A.  S.  R.  112  note;  29  L.R.A. 
(Md.)  38,  5  Am.  Dee.  417;  Merritt  v.  (N.S.)  255  note. 
Glason,  12  Johns.  (N.  Y.)  102/7  Am.     21.  Hermann  «.  Niagara  F.  Ins.  Co., 


93  Am.  Dee.  173  note;  Ann.  Gas.  Rep.  197;  MeCallnm  v.  Grier,  86  S.  C 

1913C  1021,  1022  note.  162,  68  S.  E.  466, 138  A.  8.  R.1037. 

17.  Boardman  u.  Spooner,  13  Allen  22.  Wykoff  v.  Irvine,  6  Minn.  496, 
(Mass.)  353,  90  Am.  Dec.  196.  80  Am.  Dec  461. 

18.  Peltier  v.  Collins,  3  Wend.  (N.  1.  Melone  «.  Rnffino,  129  Cal.  514, 
Y.)  459,  20  Am.  Dec.  711  and  note.  62  Pac.  93,  79  A.  S.  R.  127. 


20.  Clark  v.  Cumraing,  77  Ga.  64,  39  N.  E.  977,  27  L.K.A.  322. 

4  A.  S.  R.  72;  Keener  v.  Harrod,  ^  3.  Eppens,  Smith  &  Wieman  Co.  v. 

Md.  63,  56  Am.  Dec.  706;  XiObdeU  u.  Uttlejohn,  164  N.  Y.  187,  58  N.  E. 

Baker,  1  Mete.  (Mass.!  193,  35  Am.  19,  52  L.R.A.  811. 

Dee.  358;  Schnltz  v.  Griffin,  121  N.  Y.  4.  Cos  t>.  Pearoe,  112  N.  Y.  637,  20 

294,  24  N.  E.  480,  18  A.  S.  R.  825;  N.  E.  566,  3  L.R.A.  563. 

Laxson  v.  Newman,  19  N.  D.  153,  121  6.  Schultz  v.  Griffin,  121  N.  Y.  294, 

N.  W.  202,  23  L.R,A.(N.S.)  849;  Per-  24  N.  E.  480, 18  A.  S.  R.  825;  Larson 

guson  V.  Gooeh,  94  Va.  1,  26  S.  E.  397,  v.  Newman,  19  N.  D.  153,  121  N.  W. 

40  L.R.A.  234;  Tibbs  v,  Zirkle,  55  W  202,  23  L.R.A.(N.S.)  849. 

Va.  49,  46  S.  E.  701, 104  A.  S.  R.  977,  13  A.  S.  R.  112  note. 
2  Ann.  CaB.  421  and  note. 


Dec.  286. 


2.  Peabody  v.  Dewey,  153  HI.  657, 
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empowered  his  broker  to  do  the  act  in  question  in  the  first  instance.' 
In  this  connection  it  should  be  noted  that  an  employer  cannot  repudi- 
ftte  his  liability  for  an  unautiiorized  act  of  his  broker  where  such 
act  is  within  the  apparent  scope  of  the  latter's  employment,  for  a 
principal  cannot  limit  his  liability  to  third  persons  by  the  secret 
instructions  he  has  given  an  agent.'  When  a  person  delegates  au- 
thtmty  to  a  firm,  it  is  an  appointment  of  the  partnership  as  his  broker, 
and  not  of  the  individual  members  as  his  severed  and  separate  agents. 
Hence  each  partner  may  execute,  and  the  act  of  one  is  the  act  of 
the  firm,  and  in  strict  pursuance  of  its  powers.* 

11.  Particular  Powers. — Unless  the  authority  is  expressly  con- 
ferred, an  ordinary  broker  has  no  power  either  to  buy  or  sell  on 
credit,*  or  to  contract  in  his  own  name.*"  If  he  were  permitted  to 
make  contracts  in  his  own  name  for  his  principal,  he  might  do  so 
without  the  principaFs  knowledge,  and,  as  a  consequence,  would 
be  in  a  position  to  take  advantage  of  a  rise  or  fall  in  prices.  The 
contract  being  in  his  own  name,  he  might  claim  the  profits,  and 
in  the  event  of  loss  cast  it  upon  his  principal.  Thus  his  powers 
might  be  much  abused  and  the  interests  of  the  principal  sacrificed. 
Hence  it  is  for  these  reasons  that  the  policy  of  the  law  forbids  a 
broker  from  contracting  in  his  own  name  without  the  knowledge  or 
consent  of  his  employer.**  Insurance  brokers,**  and  stockbrokers,** 
however,  have  implied  authority  to  contract  in  their  own  names  since 
such  is  the  usage  in  their  particular  lines  of  brokerage,  and  an  em- 
ployer of  either  is  presumed  to  have  been  cognizant  of  such  usage 
at  the  inception  of  the  employment  and  to  have  intended  that  the 
broker  should  have  such  authority.  Although  a  broker  lawfully 
contracts  in  his  own  name,  his  employer  may  sue  upon  the  contract 

6.  Hitchcock  v.  Griffin  &  Skelley  10.  Banta  v.  Chicago,  172  111.  204, 
Co.,  99  Mich.  447,  58  N.  W.  373,  41  50  N.  E.  233,  40  L.R.A.  611;  Haaa  v. 
A.  S.  R.  624;  Fairchild  v.  McMahon,  Huston,  14  Ind.  App.  8,  42  N.  E.  298, 
139  N.  Y.  290,  39  N.  E.  779,  36  A.  S.  56  A.  S.  R.  288;  Turner  v.  Cmmpton, 
R.  701;  Gillett  t?.  Whiting,  141  N.  Y.  21  N.  D.  294, 130  N.  W.  937,  Ann.  Cas. 
71,  35  N.  E.  939,  38  A.  S.  R.  762;  Me-  1913C  1015  and  note;  Delafield  v. 
Leod  f.  Morrison,  66  Wash.  683,  120  Smith,  101  Wis.  664,  78  N.  W.  170, 
Pac  528,  38  L.R.A.(N.S.)  783  and  70  A.  S.  R.  938  and  note;  Baring  v. 
note.  Corrie,  2  B,  &  Aid.  137,  2  Eng.  Rul. 

As  to  the  neeessity  of  the  ratiitea-  Cas.  390. 
tioD  being  in  writing,  see  supra,  par.      11.  Haas  v.  Ruston,  14  Ind.  App. 

7.  8,  42  N.  E.  298,  56  A.  S.  R.  288;  Bar- 

7.  Lobdell  v.  Baker,  1  Mete  (Mass.)  ing  r.  Corrie,  2  B.  &  Aid.  137,  2  Eng. 
193,  35  Am.  Dec.  358.  Rul.  Cas.  391. 

131  A.  S.  R.  325  note.  Ann.  Cas.  1913C  1020  note. 

8.  Deakin  v.  Underwood,  37  Minn.  12.  Haas  v.  Ruston,  14  Ind.  App.  8, 
98,  33  N.  W.  318,  5  A.  S.  R.  827.  42  N.  E.  298,  56  A.  S.  R.  288. 

9.  Haas  v.  Ruston,  14  Ind.  App.  8,  IS.  Van  Dusen-Harrington  Co.  v. 
42  N.  E.  298,  56  A.  S.  R.  288;  Dyer  v.  Jungeblut,  75  Minn.  298,  77  N.  W. 
Duffy,  39  W.  Va.  148,  19  S.  E.  540,  970,  74  A.  S.  R.  463. 

24  L.R.A.  339. 
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the  same  as  any  other  uadisclosed  principal.'*  Unlike  a  factor/* 
a  broker  has  no  such  possession  of,  or  power  over,  the  goods  in  ques- 
tion as  to  affect  the  title  thereto;  nor  has  he  any  power,  legal  or 
actual,  to  determine  their  destii)ation  or  to  whom  they  belong,  his 
sole  duty  being  to  negotiate  their  sale  or  purchase.*'  Even  though 
a  broker  is  entrusted  with  the  possession  of  property  for  a  special 
purpose  such  as  that  of  exhibiting  it  to  a  prospective  customer,  so 
long  as  such  possession  is  not  conferred  for  the  purpose  of  sale  he 
cannot  pass  legal  title  thereto.*'  Where  an  owner  of  goods  author- 
izes his  broker  to  deliver  a  bill  of  lading,  indorsed  in  blank  by  the 
former,  to  the  vendee  of  the  goods,  only  upon  payment  of  a  bill  of 
exchange  drawn  against  the  goods  and  attached  to  the  bill  of  lad- 
ing, the  broker  cannot  bind  his  principal,  the  owner  of  the  goods, 
by  a  delivery  of  the  bill  of  lading  made  without  such  payment;  and 
hence  the  own^  of  the  property  can  reclaim  it  from  one  to  whom 
the  vendee  pledged  it.*®  Of  course,  if  an  employer  clothes  his  broker 
with  the  indicia  of  title,  he  will  be  estopped  from  reclaiming  his  prop- 
erty from  an  innocent  purchaser  for  value,  no  matter  how  wrongful 
the  conduct  of  the  broker  may  have  been.*'  Ordinarily,  a  broker 
has  no  implied  authority  to  warrant  property  the  sale  of  which  he 
is  engaged  to  negotiate,  but  where  such  is  the  usual  and  customary 
mode  of  sale  in  the  particular  line  of  trade  to  which  the  goods  in 
question  belong,  some  authorities  are  incUned  to  the  view  that  he 
has,**  while  others  hold  to  the  contrary.*  In  accordance  with  those 
of  the  former  class,  it  is  held  that  a  power  without  restriction  to 
sell  and  convey  real  estate  gives  authority  to  the  ^ent  to  contract  for 
a  conveyance  with  general  warranty  binding  on  the  principal,  where 
under  the  circumstances  this  is  a  common  and  usual  mode  of  assur- 

14.  Hunter  o.  Giddings,  97  Mass.  41,  17.  Smith  v.  Clews,  114  N.  T.  100, 
93  Am.  Dec.  54  and  note.  21  N.  £.  160, 11  A.  S.  R.  627,  4  L.B.A. 

16.  See  supra,  par.  3.  392. 

16.  Banta  v.  Chieago,  172  111.  204,     18.  29  L.RJl.(N.S.)  255  note. 
50  N.  £.  233,  40  L.R.A.  611;  Haas  v.     19.  McCarthy  v.  Crawford,  238  HI. 
Roston,  14  Ind.  App.  8,  42  N.  E.  298,  38,  86  N.  E.  750,  128  A.  S.  R.  95,  29 
56  A.  S.  R.  288;  Robinson,  Norton  &  L.R.A.(N.S.)  252  and  note;  Ooodwin 
Co.  V.  Corsieana  Cotton  Factory,  124  v.  Robarts,  1  App.  Cas.  476,  45  L.  J. 
Ky.  435,  99  S.  W.  305, 102  S.  W.  869,  Q.  B.  748,  35  L.  T.  N.  S.  179,  24  W. 
14  Ann.  Cas.  802,  8  L.RA..(N.S.)  474  R.  987,  o  Eng.  RnL  Cas.  199. 
and  note;  Bemshoase  v.  Abbott,  45     20.  Hitchco<^  v.  Griffin  &  Skelley 
N.  J.  L.  531,46  Am.  Rep.  789;  Turner  Co.,  99  Mich.  447,  58  N.  W.  373,  41 
V.  Crumpton,  21  N.  D.  294, 130  N.  W.  A.  S.  B.  624. 
937,  Ann.  Cas.  1913C  1015  and  note;     Ann.  Cas.  1913D  473  note. 
Delafield  v.  Smith,  101  Wis.  664,  78     1.  Dodd  v.  Farlow,  11  Allen  (Mass.) 
N.  W.  170,  70  A.  S.  R.  938;  Baring  v.  426,  87  Am.  Dee.  726. 
Corrie,  2  B.  &  Aid.  137,  2  Eng.  Rnl.     93  Am.  Deo.  171  note,  as  to  the  gen- 
Cas.  390.  eral  power  of  a  salesman  or  other 

93  Am.  Dec  173  note;  4  L.RA.  393  agent  to  warrant,  see  Principal  and 
note.  Agent. 
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ance.*  Moreover,  as  a  broker  is  usually  given  only  such  authority 
as  is  commensurate  with  the  duty  of  negotiating  a  deal,  he  is  deemed 
to  have  no  implied  power  to  receive  payment  in  behalf  of  his  em- 
ployer, and'  a  debtor  of  the  latter  making  payment  to  him  does  so 
at  the  risk  of  having  to  pay  again  in  case  the  broker  defaults.*  An 
exception  to  the  foregoing  rule  prevails  where  the  broker  is  clothed 
with  the  indicia  of  authority  to  receive  payment,  as  where  the  prin- 
cipal is  not  disclosed.*  In  like  manner  an  insurance  broker  has 
authority  to  receive  payment  of  any  loss  that  may  occur  on  a  policy 
effected  by  him,  if  the  instrument  remains  in  his  hands.^  If  a  broker 
is  expressly  authorized  to  receive  the  purchas^e  money  in  behalf  of 
his  principal,  payment  to  him  is  a  complete  discharge,  but  where 
the  authority  of  the  broker  has  been  revoked,  payment  by  tlie  pur- 
chaser to  the  broker  in  spite  of  notice  from  the  principal  not  to  do 
so  does  not  discharge  the  debtor.* 

12.  Exclusive  Character  of  Broker's  Power. — Queslaons  frequently 
arise  as  to  the  exclusive  character  of  a  broker's  authority  to  nego- 
tiate, by  reason  of  the  employer  making  a  sale  without  the  aid  of 
the  broker,  either  as  a  result  of  his  own  personal  efforts  or  through 
the  medium  of  another  agent.  In  accordance  with  the  weight  of 
reason  and  authority  it  is  generally  held  that  a  broker  has  neither 
an  exclusive  right,'  nor  an  exclusive  agency,®  to  sell,  even  though 
he  is  employed  for  a  definite  period  of  time,  unless  he  is  grsjited 
either  one  or  the  other  in  unequivocal  terms  to  that  effect;  and  in 
the  absence  of  such  an  express  grant  the  employer  may  sell  independ- 
ently, either  through  his  own  efforts  or  those  of  another.  According 
to  some  authorities,  however,  if  the  contract  with  the  broker  ex- 
pressly stipulates  for  a  definite  period  of  time  within  which  the  broker 
may  make  a  sale,  this  in  itself  implies  an  exclusive  right  to  sell 

2.  Sohult7      Griffin,  121  N.  Y.  294,      6.  14  Ann.  Cas.  804  note. 

24  N.  E.  480,  18  A.  S.  R.  825.  7.  Cronin   v.   American  Securities 

3.  Haas  v.  Ruston,  14  Ind.  App.  8,  Co.,  163  Ala.  533,  50  So.  915,  136  A. 
42  N.  E.  298,  56  A.  S.  R.  288;  Robin-  S.  R.  88;  Dole  v.  Sherwood,  41  Minn, 
son,  Norton  &  Co.  v.  Corsicana  Cotton  535,  43  N.  W.  569,  16  A.  S.  R.  731,  5 
Factory,  124  Kv.  435,  99  S.  W.  305,  L.R.A.  720;  McClave  v.  Paine,  49  N. 
102  S.  W.  869,  14  Ann.  Cas.  802  and  Y.  561,  10  Am.  Rep.  431;  Darrow  v. 
note,  8  L.R.A.(N.S.)  474  and  note;  Harlow,  21  Wis.  302,  94  Am.  Dee. 
Butler  V.  Dorman,  68  Mo.  298,  30  Am.  541. 

Rep.  795;  Halsell  r.  Renfrew,  14  Okla.  44   L.RA.   344  note;   40  L.R.A. 

674,  78  Pac.  118,  2  Ann.  Cas.  286;  (N.S.)  1142  note;  9  Ann.  Cas.  433 

Dyer  v.  Duffy,  39  W.  Va.  148,  19  S.  note;  Ann.  Cas.  1913D  821  note. 

E.  540,  24  L.R.A.  339.  8.  Smith  v.  Sharpe,  162  Ala.  433,  50 

93  Am.  Dec.  173  note;  Ann.  Cas.  So.  381, 136  A.  S.  R.  52;  Hennings  r. 

1913C  1019  note.  Parsons,  108  Va,  1,  61  S.  E.  866,  3,5 

4.  8  L.R.A.(N.S,)  474  note;  14  Ann.  Ann.  Cas.  765;  Hammond  v.  Man,  69 
Cas.  805  note.  Wash.  204,  124  Pac.  377,  40  L.RA. 

fi.  Haas  r.  Ruston,  14  Ind.  App.  8,  (N.S.)  1142  and  note. 
42  N.  E.  298,  56  A.  S.  R.  288.       ■  . 
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within  the  time  ncuued,  unless  there  is  an  express  reservation  to  the 
contrary.  Of  course,  if  no  time  is  specified,  no  such  presumption 
ariara.*  Obviously  if  the  broker  is  given  an  exclusive  right  to  sell, 
it  precludes  his  employer  from  selling  in  any  manner  other  than 
through  that  particular  broker's  agency.*'  The  grant  of  merely  an 
exclusive  agency,  however,  does  not  have  the  effect  of  preventing 
the  owner  from  selling  independently  through  his  own  personal 
e£Fort8,  as  it  simply  secures  to  the  broker  an  exclusive  "agency," 
that  is,  the  employer  cannot  sell  through  the  medium  of  another 
broker  without  violating  the  terms  of  his  agreement  and  rendering 
himself  liable  therefor.'*  In  order  to  avoid  any  misunderstanding 
as  to  the  character  of  a  broker's  agency  the  use  of  ambiguous  terms 
in  the  contract  of  employment  should  be  carefully  avoided.  The 
courts  have  disapproved  of  the  contention  that  a  grant  of  an  "irrevo- 
cable" agency  is  equivalent  to  an  "exclusive"  agency;"  but  with 
respect  to  what  language  is  sufficient  to  confer  an  "exclusive  right 
to  sell"  they  have  held  that  a  grant  of  the  privilege  "solely  to  sell"  is 
intended  to  preclude  the  owner  from  selling  except  through  the 
broker's  medium.'* 

13.  Delegation  of  Authority. — Irrespective  of  the  nature  of  the 
property  relative  to  which  a  broker  is  engaged  to  negotiate,  he  is 
always  presumed  to  be  selected  by  reason  of  his  business  acumen, 
skill,  and  ability,  and  because  of  the  fact  that  his  character  is  such 
as  to  render  him  a  worthy  repository  of  trust  and  confidence.  For 
this  reason  the  authority  conferred  is  deemed  to  be  personal  to  the 
particular  individual  the  employer  has  selected  to  represent  him,  and, 
therefore,  cannot  be  delegated  to  another  without  the  express  or 
imphed  assent  of  the  principal.'^  Of  course,  in  so  far  as  the  duties 
of  a  broker  are  purely  clerical  or  ministerial  in  character  and  do  not 
involve  the  element  of  discretion,  their  performance  may  be  delegated 
to  others.  Thus,  a  broker  may  depute  another  to  point  out  the  prop- 
erty in  question  to  a  prospective  purchaser,  or  to  write  a  letter  to 
the  latter  calling  his  attention  to  both  the  property  and  the  agency 
to  sell;  and  wliere  the  broker  himself  is  authorized  to  enter  into  a 
binding  contract  of  sale,  he  may  leave  the  actual  drafting  of  the 
instrument  to  another,  so  long  as  he  himself  determines  its  con- 

9.  Blumenthal  v.  Bridges,  91  Ark.  (N.S.)  280  note. 

212,  120  S.  W.  974,  24  L.B.A.(N.S.)  12.  Dole  v.  Sherwood,  41  Minn.  535, 

279  and  note.  43  N.  W.  569,  16  A.  S.  R.  731,  5 

Ann.  Caa.  1913D  821  note.  L.R.A.  720. 

10.  Ann.  Cas.  1913D  825  note.  10  L.R.A.  103  note. 

11.  Dole  V.  Sherwood,  41  Minn.  535,  13.  40  L.R.A.(N.S.)  114.'(  note. 
43  N.  "W.  569,  16  A.  S.  R.  731,  5  14.  28  A.  S.  R.  547  note. 

L.R.A.  720;  Smith  v.  Preiss,  117  Minn.  15.  Doggett  v.  Greene,  254  III.  134, 
392,  136  N.  W.  7,  Ann.  Cas.  1913D  98  N.  E.  219,  Ann,  Cas.  1913B  1166. 
820  and  note.  93  Am.  Dec.  172  note;  43  L.R.A. 

10  L.B.A.  103  note;  24  L.R.A.  (N.S.)  796  note. 
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tents.1*  With  the  exception  of  such  clerical  duties,  however,  a  broker 
cannot  delegate  his  authority  to  a  sub-agent  unl^  he  has  the  ezprees 
or  implied  permission  of  his  employer  to  do  so,  and  whwe  it  ia 
sought  to  sustain  his  right  of  deputation  by  virtue  of  an  express 
grant,  the  terms  thereof  must  be  unequivocal.  Thus  the  delegation 
of  his  duties  to  a  sub-agent  is  not  justifiable  even  though  he  has  been 
expressly  granted  the  right  to  withdraw  and  substitute  anothw  in 
his  place,  for  the  appointment  of  a  sub-a^^nt  is  not  the  exercise  of  suoh 
a  power.''  Permission  by  implication  may  arise  either  from  the 
necessity  of  the  situation,  as  where  a  nonresident  broker  is  £4}pointed 
to  sell  lands  situated  in  another  jurisdiction  or  otherwise  considerably 
removed  from  the  usual  scene  of  the  broker's  activities;  or  it  may 
arise  by  virtue  of  usage  presumably  within  the  knowledge  of  the 
principal  at  the  time  of  the  employment.*'  Thus  a  stockbroker 
by  common  practice  and  the  rules  of  the  exchange  has  implied  au- 
thority to  transact  the  business  in  hand  through  the  medium  of  an- 
other or  a  subordinate  broker.^  Real  estate  brokers,  however,  have 
no  such  implied  authority  to  delegate  the  performance  of  their  duty 
to  others,  thougli  it  has  been  held  that  a  general  agent  in  charge 
and  conlarol  of  the  real  estate  of  another,  not  only  for  the  purpose 
of  its  management  but  for  its  sale  as  well,  has  implied  authority  to 
employ  others  to  assist  him  in  the  negotiation  of  a  transfer.*  Al- 
though a  broker  has  acted  without  permission  in  attempting  to  dele- 
gate his  authority  to  a  sub-agent,  his  act  in  doing  so,  like  all  others, 
may  be  subsequently  latitied  by  his  principal.  Such  ratification  may 
be  either  express,  as  where  the  owner,  with  full  knowledge  of  the 
facts,  unequivocally  manifests  his  intention  to  adopt  the  previously 
unauthorized  act  of  the  sub-agent  by  promising  to  pay  the  latter  the 
amonnt  which  the  broker  agreed  should  be  pEud  him,  or  it  may  arise 
by  implication  from  the  conduct  of  the  owner  in  proceeding  to  carry 
out  the  contract  negotiated  by  the  sub-agent  after  being  informed  of 
the  manner  in  which  it  was  negotiated.  It  seems,  however,  that 
even  though  the  employer  knows  at  the  time  he  executes  the  contract 
that  it  was  brought  about  through  the  efforts  of  a  sub-agent  engaged 
by  the  broker  at  his  employer's  expense,  nevertheless  the  latter  has 
the  right  to  accept  the  terms  of  the  contract  without  ratifying  the 
agreement  between  the  broker  and  the  sub-agent,  the  employer's  act 

16.  McKumoD  v.  Vollmar,  75  Wis.  19.  75  Am.  Dec.  325  note;  43  L.R.A. 
82,  43  N.  W.  800,  17  A.  S.  R.  178,  6  (N.S.)  800  note. 

L.R.A.  121.  20.  75  Am.  Dec.  314,  325  note. 

43  L.R.A.(N.S.)  799,  800  note.  1.  Sims  v.  St.  John,  105  Ark.  680, 

17.  43  L.R.A.(N.S.)  797,  798  note.  152  S.  W.  284,  43  L.R.A.(N.S.)  796 

18.  Sims  V.  St.  John,  105  Ark.  680,  and  note;  Doffg;ett  v.  Greene,  254  111. 
152  S.  W.  284,  43  L.R.A.(N.S.)  796  134,  98  N.  E.  219,  Ann.  Cos.  1913B 
and  note.  1166. 

75  Am.  Dee.  325  note. 
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in  consummating  the  contract  being  referred  to  his  right  to  contract 
independently  without  the  aid  of  a  broker,  and  not  being  construed 
-as  an  approval  or  a  ratification  of  the  sub-agent's  employment.* 

14.  Real  Estate  Brokers. — ^The  same  general  principles  that  under- 
lie t^e  nature  tmd  extent  of  the  authority  of  brokers  in  general,  apply 
with  equal  force  in  the  case  of  real  estate  brokers,  and  as  they  have 
bcMi  discussed  heretofore,'  it  will  be  unnecessary  to  set  them  forth 
again  in  this  connection.  In  discharging  the  duties  of  his  position, 
ft  red  estate  broker  must  keep  within  the  bounds  of  the  authority 
conferred  upon  him,  and  if  he  is  merely  empowered  to  sell  land, 
he  has  no 'right  to  give  an  option  thereon.*  Where  employed  to 
sdl  certain  property  for  one  half  cash  and  the  other  half  "payable 
on  or  before  one  year,"  a  sale  for  one  half  cash  and  the  other  half 
"payable  in  one  year"  is  within  the  terms  of  his  authority,  and  the 
principal  is  bound  thereby,  for  under  either  provision  the  vendor 
would  be  entitled  to  demand  payment  in  one  year  and  not  before.* 
The  most  serious  disagreement  in  the  decisions  arises  over  the  question 
as  to  whether  or  not  such  a  broker  may  enter  into  a  binding  con- 
tract of  sale  in  behalf  of  his  principal  where  he  is  not  in  express 
terms  authorized  to  do  so.  Since  it  is  generally  conceded  that  his 
only  duty  is  to  find  a  purchaser  who  is  ready,  willing,  and  able  to 
purchase  upon  the  terms  specified,  the  overwhelming  weight  of  author- 
ity is  to  %\»  effect  that  a  broker  has  no  right  to  conclude  and  execute 
a  binding  contract  unless  such  power  is  expressly  conferred  by  the 
use  of  unequivocal  expressions  to  that -effect;  that  the  employment  of 
a  real  estate  broker,  as  such,  or  the  mere  listing  of  property  with  him, 
or  the  direct  instruction  to  find  a  purchaser,  or  any  communication 
from  the  owner  to  the  broker  with  respect  to  the  sale  of  land,  will  be 
regarded  as  giving  the  agent  only  the  authority  to  find  a  purchaser; 
and  that  no  wider  power  than  that  is  necessarily  indicated  by  the 
words  "to  sell,"  or  "to  make  a  sale,"  it  being  a  matter  of  common 
understanding  that  even  though  one  uses  such  terms  in  soliciting  the 
services  of  a  real  estate  broker,  nevertheless  he  reserves  to  himself 
the  power  to  conclude  the  sale,  unless  iJiere  is  an  express  provision  to 
the  contrary.*  The  mere  fact  that  the  owner  specifies  the  terms  upon 

2.  43  L.R.A.(N.S.)  802-804  note.  116  A.  S.  R.  342  and  note,  8  Ann.  Cas. 

3.  See  supra,  par.  10-13.  849  and  note;  Weatherhead  v.  Ettin- 

4.  Tibbs  V.  Zirkle,  55  W.  Va.  49,  46  ger,  78  Ohio  St.  104,  84  N.  E.  598,  17 
S.  E.  701,  104  A.  S.  R.  977,  2  Ann.  L.R.A.{N.S.)  210  and  note;  Halsell  v. 
Cas.  421  and  note.  Renfrow,  14  Okla.  674,  78  Pac.  118,  2 

5.  Deakin  v.  Underwood,  37  Minn.  Ann.  Cas.  286;  Flegel  v.  Dowling,  54 
98,  33  N.  W.  318,  5  A.  S.  R.  827.  Ore.  40,  102  Pac.  178,  135  A.  S.  R. 

6.  Duffy  V.  Hobson,  40  Cal.  240,  6  812,  19  Ann.  Cas.  1159;  Waiters  v. 
Am.  Rep.  617;  Manker  v.  Tough,  79  Dancey,  23  S.  D.  481,  122  N.  W.  430, 
Kan.  46,  98  Pac.  792,  17  Ann.  Cas.  139  A.  S.  R.  1071. 

208,  19  L.R.A.(N.S.)  675;  Larson  v.  93  Am.  Dec.  172  note;  13  A.  S.  R. 
O'Hara,  98  Minn.  71,  107  N.  W.  821,  112  note;  18  A.  S.  R.  828  note:  130 
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which  he  is  willing  to  dispose  of  the  property,'  or  that' he  gives  the 
broker  the  exclusive  right  to  sell,  does  not  alter  the  application  of 
the  rule,  nor  does  the  use  of  the  term  "to  close  a  bargun"  enlarge 
the  broker's  authority.*  Of  course,  where  this  rule  has  been  adopted, 
if  it  is  clearly  evident  from  the  general  import  of  the  contract  of 
employment  that  the  principal  intended  that  his  broker  should  con- 
clude the  sale,  the  use  of  the  term  "to  sell"  will  confer  authority  upon 
the  latter  to  enter  into  a  binding  contract  in  behalf  of  his  employer.' 
As  above  indicated,  some  jurisdictions  draw  a  distinction  between 
authority  "to  sell"  and  authority  to  find  a  purchaser,  holding  that 
where  a  real  estate  broker  is  empowered  in  general  terms  "to  sell," 
his  authority  includes  the  implied  power  to  do  everything  necessary 
to  effect  a  sale  and  he  may  therefore  enter  into  a  binding  contract  on 
behalf  of  the  owner.'*  According  to  the  English  decisions,  the  use 
oT  the  term  "to  sell"  carries  with  it  implied  authority  to  execute  a 
contract  of  sale  only  where  it  is  accoitopanied  by  a  specification  of 
all  the  terms  and  conditions  upon  which  a  sal6  5s  to  b^  concluded.'* 
with  the  established  customs  and  usages  of  such  market  or  exchange 
15.  Stock  Brokers  in  General. — ^When  one  employs  a  broker  to 
negotiate  the  sale  or  purchase  of  stocks  or  staple  commodities  in 
a  particular  market  or  exchange,  he  is  deemed  in  t^e  eyes  of  the 
law  to  intend  that  the  mode  of  performance  shall  be  in  accordance 
so  long  as  the  course  of  trade  and  the  regular  usage  of  business  there- 
in is  neither  immoral,  unlawful,  nor  unreasonable,  nor  contrary  to 
the  express  agreement  of  the  parties.'^  So  conclusive  is  this  pre- 
sumption that  the  principal  is  bound  by  it  irrespective  of  his  familiar- 
ity with,  or  ignorance  of,  such  customs  and  usages."  The  reason- 
ing underlying  the  seeming  harshness  of  such  a  rule  is  that  when 
a  client  employs  a  broker  to  transact  business  for  him  upon  a  (»rtain 
exchange,  he  necessarily  clothes  him  with  sufficient  authority .  to 
carry  it  through,  and  as  the  broker  can  only  discharge  the  purpose 
of  his  employment  by  conforming  to  the  rules  and  usages  of  the 
exchange,  it  naturally  follows  that  he  must  be  authorized  to  do  so. 
Consequently,  if  a  client  sees  fit  to  confer  such  authority  without  first 

A.  S.  R.  620  note;  23  I..R.A.(N.S.)  169,  3  Am.  Rep.  125 ;  Van  Duaen-Har- 
982  note.  rington  Co.  v.  Jangeblut,  75  Minn. 

7.  8  Ann.  Cas.  851  note.  298,  77  N.  W.  970,  74  A.  S.  R.  463 

8.  17  L.R.A.(N.S.)  213  note.  and  note;  Laeey  v.  Hill,  L.  R.  18  Eq. 

9.  Jasper  v.  Wilson,  14  N.  M.  482,  182,  43  L.  J.  Ch.  551,  2  Eng.  Rul.  Cas. 
94  Pae.  951,  23  L.R.A.(N.S.)  982.  519. 

10.  Peterson  v.  O'Connor,  106  Minn.  75  Am.  Dee.  317,  322,  326  note; 
470,  119  N.  "W.  243,  130  A.  S.  R.  618.  Ann.  Cas.  1912B  563  note. 

17  L.R.A.(N.S.)  214,  215  note;  23      13.  Van  Dusen-Harrington  Co.  v. 

L.R.A.(N.S.)  983  note;  8  Ann.  Cas.  Jungeblut,  75  Minn.  298,  77  N.  W. 

852  note.  970,  74  A.  S.  R.  463  and  note;  Hallet 

11.  8  Ann.  Cas.  852  note.  v.  Aggergaard,  21  S.  D.  554,  114  N. 

12.  Roseostock  v.  Tonney,  32  Md.  W.  696,  14  L.R.A.(N.S.)  1251. 
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ioforming  himself  as  to  such'  rules  and  usages,  he  is  thereafter  es- 
topped from  pleading  his  ignorance  of  them.'*  While  a  stockbroker 
has  such  implied  authority,  he  is  bound  to  carry  out,  in  all  their 
details,  the  express  instructions  that  are  given  him,''*  but  unless  these 
directly  conflict  with  the  customs  and  usages  of  the  exchange  he  may 
act  in  accordance  with  the  latter,  buy  and  sell  in  his  own  name,'* 
and  receive  payment  in  behalf  of  his  client."  If  he  is  merely  direct- 
ed to  buy  without  any  price  being  designated,  h«.  can  make  the  pur- 
chase at  the  market  price,  but  he  is  of  course  restricted  to  his  in- 
structions as  to  the  amount  or  number  of  shares  he  may  buy.  Ordi- 
narily, where  a  broker  is  employed  to  purchase  stock  each  share 
of  which  has  an  independent  value,  his  contract  to  buy  is  not  entire 
in  character.  So  if  the  broker  cannot  purchase  the  whole  amount 
stated,  he  may  purchase  a  less  number  of  shares.  His  undertaking 
is  not  to  deliver  the  whole  absolutely,  but  to  buy  as  much  stock  <Jr 
as  njany  securities  as  he  can  obtain  in  the  regular  way,  below  or 
at  the  limit  fixed,  unless  there  is  something  in  the  circumstances 
surrounding  the  transaction  to  show  that  tlie  client  regards  the  pur- 
chase of  the  whole  number  of  shares  as  essential  to  the  value  of  a 
part.'8  After  making  the  required  purchase  be  may  mingle  the  stock 
or  securities  bought  with  others  of  the  same  kind  till  called  for  by 
his  client; "  and  where  the  latter  neither  calls  nor  pays  for  them  the 
broker  after  the  lapse  of  a  reasonable  time  may  resell  on  notice  to 
the  customer  and  hold  the  latter  responsible  for  any  deficit*®  As 
a  general  proposition,  a  stockbroker  has  no  impliwl  authority  to 
sell  on  credit,  as  that  is  not  the  usual  course  of  his  business;  though 
it  would  seem  that  such  authority  might  be  implied  where  from  the 
general  usages  of  the  trade  in  which  the  agent  is  employed  it  is 
customary  to  sell  on  credit.'  The  same  broker  cannot  appear  as 
buyer  and  seller  in  one  transaction;  so  if  a  broker  has  an  order  to 
buy  and  an  order  to  sell  the  same  lot  of  stock  from  different  par- 
ties, it  is  usual  when  he  wishes  to  buy,  to  get  another  broker  to 
bid  in  the  stock  for  him,  in  order  that  the  sale  may  be  recorded 
in  the  usual  manner.*  The  written  instructions  given  a  broker  can- 
not be  varied  by  parol  unless  the  evidence  of  the  latter  character 
relates  to  a  subsequent  oral  agreement  modifying  the  original.'  Where 
a  stockbroker  is  clothed  by  his  client  with  the  indicia  of  title  to 

14.  75  Am.  Dee.  326  note.  18.  75  Am.  Deo.  31ti,  317  note. 

15.  42  Am.  Dee.  93  note;  75  Am.  19.  Horton  u.  Morgan,  19  N.  Y.  170, 
Dec.  316,  320,  321  note.  75  Am.  Dec.  311. 

16.  Van  Dusen-Hanington  Co.  v.  20.  Rosenstock  r.  Tormey,  32  Md. 
Jungebiut,  75  Minn.  298,  77  N.  W.  169,  3  Am.  Rep.  125. 

970,  74  A.  S.  R.  463;  Horton  v.  Mor-  1.  75  Am.  Dee.  322  note. 

gan,  19  N.  Y.  170,  75  Am.  Dec.  311  2.  Maryland  Fire  Ins.  Co.  v.  Dal- 

and  note.  rymple,  25  Md.  242,  89  Am.  Dee.  77ft 

17.  75  Am.  Dee.  322  note.  3.  75  Am.  Dec.  321  note. 
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certain  stoclcs  or  s^ecurities  the  broker  may  sell  or  pledge  them  to  a 
bona  fide  purchaser  for  value  even  though  he  exceeds  his  authority 
in  doing  so;  and  while  the  wronged  client  may  look  to  his  broker 
for  damages,  nevertheless  the  innocent  vendee  or  pledgee  secures 
good  title  as  agiunst  him.* 

16.  Nature  of  Authority  in  Marginal  Transactions. — To  compre- 
hend fully  the  nature  and  extent  of  a  stockbroker's  powers  while  en- 
gaged in  a  marginal  transaction,  it  is  manifestly  essential  to  deter- 
mine to  what  category  of  legal  ciassificatioQ  they  properly  belong. 
It  has  been  said  that  a  stockbroker  engaged  in  marginal  transactions 
is  in  no  sense  of  the  term  a  "broker"  owing  to  the  fact  that  the  rela- 
tion he  bears  to  his  client  is  virtually  that  of  a  party  to  an  executory 
agreement  for  a  pure  speculation  in  the  rise  and  fall  of  stock,  which 
the  broker,  on  condition  of  perfect  indemnity  against  loss,  agrees 
to  carry  through  in  his  own  name  and  on  his  own  means  or  credit, 
accounting  to  his  customer  for  the  profits  if  any,  and  holding  him 
responsible  for  the  loss.^  While  it  must  be  admitted  that  under  such 
circumstances  the  broker  exercises  certain  powers  that  are  incompat- 
ible with  the  functions  of  a  broker,  pure  and  simple,  the  complex- 
ity of  his  relations  readily  solves  itself  if  he  is  but  considered  as  act- 
ing in  the  dual  capacity  of  a  broker  and  a  pledgee.  As  he  has 
no  personal  interest  in  the  transaction  outside  of  the  commissions 
to  be  earned,  the  authorities  are  practically  unanimous  in  holdiug 
that  he  acta  as  a  broker  in  negotiating  the  piu'cha.^e  of  the  stock  and 
subsequently  selUng  pursuant  to  his  client's  orders;  while  in  ad- 
vancing the  necessary  funds  beyond  the  stipulated  margin,  he  assumes 
the  position  of  a  creditor,  retaining  possession  of  the  stock  as  se- 
curity for  his  advances.  In  legal  effect  the  stock  is  pledged  to  him. 
the  useless  ceremony  of  a  delivery  to  the  client  and  a  redelivery 
by  him  to  the  broker  being  waived  by  mutual  agreement.  Conse- 
quently, in  so  far  as  this  phase  of  the  transaction  is  concerned  they 
stand  in  the  relation  of  pledgor  and  pledgee  to  one  another,  having 
the  rights  and  liabilities  of  such.*    Although  a  broker  advances  the 

4.  McCarthy  v.  Crawford,  238  111.  v.  Douglas,  48  Conn.  116,  40  Am.  Rep. 
38,  86  N.  E.  750,  128  A.  S.  R.  95,  29  154;  Skiff  r.  Stoddard,  63  Conn.  198, 
L.B.A.{N.S.)  252  and  note;  McNeil  v.  26  Atl.  874,  28  Atl.  104,  21  L.R.A. 
Tenth  Nat.  Bank.  46  N.  Y.  325,  7  Am.  102;  Brewster  v.  Van  Liew,  119  III. 
Rep.  341;  Goodwin  v.  Robarts,  1  App.  554,  8  N.  E.  842,  59  Am.  Rep.  823; 
Cas.  476,  45  L.  J.  Q.  B.  748,  35  L.  T.  Maryland  Fire  Ins.  Co.  t?.  Dalrymple, 
N.  S.  179,  24  W.  R.  987,  5  Eng.  Rul.  25  Md.  242,  89  Am.  Dec.  779;  Baker 
Cas.  199,  r.  Drake,  66  N.  Y.  -518,  23  Am.  Rep. 

■25  Am.  Rep.  220  note.  80;  Minor  v.  Beveridge,  141  N.  Y.  399, 

5.  75  Am.  Dec.  314,  315  note.  N.  E.  404,  38  A.  S.  B.  804;  Con- 

6.  Richardson  v.  Shaw,  209  U.  S.  tent  v.  Banner,  184  N.  Y.  121,  76  N. 
365,  28  S.  Ct.  512,  52  U.  S.  (L.  ed.)  E.  913,  6  Ann.  Cas.  106;  Gilpin  v, 
836, 14  Ann.  Cas.  981  and  note;  Cash-  Howell,  5  Pa.  St.  41,  45  Am.  Dec.  720. 
man  v.  Root,  89  Cal.  373,  26  Pac.  883,      75  Am.  Dec.  315,  316,  310  note. 

23  A.  S.  R.  482. 12  L.Rj^.  511;  Hatch      74  A.  S.  R.  471  note. 
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whole  amount  necessary  to  purchase  the  securities  instead  of  only 
a  percentage  thereof,  it  is  still  held  that, the  relation  between  him 
and  his  customer  is  that  of  pledgee  and  pledgor.'  From  the  stand- 
point of  these  authorities,  the  mere  fact  that  the  broker  has  the  right 
to  pledge  the  stock  in  question  for  his  own  benefit,  or  to  sell  for  his 
own  protection,  does  not  constitute  him  the  owner  thereof,^  yet  such 
is  the  view  that  has  been  taken  by  the  Massachusetts  '  and  English 
courts,***  the  former  having  seen  fit  to  cope  with  the  problem  from 
the  viewpoint  that  a  margin-purchasing  contract  is  strictly  a  condi- 
tional one  to  deliver  so  many  shares  of  stock  upon  payment  of  so 
much  money,  and  that  the  right  to  have  performance  does  not  accrue 
until  the  money  is  paid. 

17.  Extent  of  Authority  in  Marginal  Transactions. — A  broker, 
whether  buying  or  selling  stock,  has  corresponding  authority  in  order 
to  accomplish  the  object  of  his  employment.**  Where  ordered  to  buy 
or  sell  be  must  do  so  within  a  reasonable  time,  as  at  no  stage  of  the 
transaction  can  he  postpone  his  action  for  the  puipose  of  specu- 
lating upon  his  client's  commitments.**  If  given  specific  instruc- 
tions as  to  what  to  do,  he  must  guide  his  conduct  by  them  alone,** 
and  in  this  connection  it  should  be  noted  that  a  voluntary  promise 
upon  his  part  to  act  in  a  certain  manner  is  legally  the  equivalent  of 
a  direction  from  his  client  to  that  effect.**  Where  the  exigencies 
of  the  situation  render  it  expedi^t,  he  may  demand  additional  mar- 
gin from  his  client,  and  the  mere  fact  that  he  did  not  require  the 
deposit  of  any  at  the  inception  of  the  transaction  is  imjnaterial,  for 
his  right  thereto  is  not  waived  by  the  absence  of  an  express  provision 
to  that  effect.**  By  express  agreement  a  broker  frequently  reserves 
the  right  to  close  a  deal  by  purchasing  or  selling  as  the  case  may  be, 
if  the  client  permits  his  margin  to  fall  below  a  certain  point;** 
but  without  such  agreement  he  has  no  right  to  do  so  until  the  mai^n 
is  exhausted.*'  Ordinarily,  though  not  always,  the  right  to  close 
a  deal  must  be  preceded  by  a  demand  for  additional  margin,**  and 
in  case  of  its  refusal,  by  notice  of  the  time  and  place  of  sale.**  As 

7.  Content  v.  Banner,  184  N.  T.  121,  13.  75  Am.  Dec.  321  note;  74  A.  S. 
76  N.  £.  913,  6  Ann.  Cas.  106  and  R.  475,  477  note. 

note.  14.  74  A.  S.  R.  476,  477  note. 

14  Ann.  Gas.  987  note.  16.  Perin  v,  Parker,  126  111.  201, 18 

8.  Richardson  v.  Shaw,  209  U.  S.  N.  E.  747,  9  A.  S.  R.  571,  2  L.RA.. 
365,  28  S.  Ct.  512,  52  U.  S.  (L.  ed.)  336. 

835,  14  Ann.  Cas.  981  and  note.  16.  Skiff  v.  Stoddard,  63  Conn.  198, 

9.  Covdl  V.  Loud,  135  Mass.  41,, 46  26  Atl.  874,  21  LJt.A.  102.  ' 

Am.  Rep.  446.  17.  Perin  v.  Parker,  126  111.  201,  18 

14  Ann.  Gas.  987  note.  N.  £.  747,  9  A.  S.  R.  571,  2  L.R.A. 

10.  14  Ann.  Cas.  987  note.  '  336. 

11.  75  Am.  Dec.  313  note.  And  see  74  A.  S.  R.  476,  479  note. 
74  A.  S.  R.  470,  471  note.  18.  74  A.  S.  R.  477  note. 

12.  74  A.  S.  R.  474,  476  note.  19.  Corbett  v.  Underwood,  83  lU. 
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a  rule  a  broker  has  no  implied  authority  to  continue  a  deal  after  hia 
client's  margin  is  exhausted,  but  the  course  of  dealing  between  the 
parties  may  be  such  as  to  warrant  it.'^  In  the  event  of  tiie  prin- 
cipal's death  or  insolvency  during  the  currency  of  an  account  the 
broker  has  the  right  to  close  it  immediately,  as  the  rules  of  ex- 
changes usually  permit  such  a  course  and  are  presumed  to  have 
entered  into  the  contract  of  the  parties.'  While  the  parties  them- 
selves may  expressly  stipulate  as  to  the  manner  in  which  a  broker 
shall  resell  property  held  by  him  as  a  pledge,'  in  the  absence  of  any 
such  agreement  a  sale  pursuant  to  the  rules  of  the  exchange  and  the 
customary  usage  of  the  business  is  perfectly  proper.*  Obviously  a 
broker  can  sell  no  more  of  the  property  pledged  than  is  suftident 
to  discharge  the  debt  secured ;  *  and  where,  by  the  terms  of  the  agree- 
ment, the  debt  is  not  to  mature  until  a  specified  date,  a  sale  of  the 
property  pledged  before  the  day  of  maturity  is  unwarranted.*  With 
respect  to  stocks,  bonds,  or  other  securities  deposited  with  a  broker 
in  lieu  of  a  money  margin,  the  broker  is  deemed  to  have  the  usual 
rights  of  a  common  law  pledgee.'  Even  tiiough  a  client  whio  has 
purchased  stock  upon  margin  is  not  in  default,  he  cannot  demand 
the  possesion  of  the  shares  until  he  has  paid,  or  tendered  payment 
of,  the  sum  expended  by  his  broker.' 

18.  Authority  to  Repledge. — As  previously  indicated,  a  broker  is 
generally  considered  a  pledgee  of  stock  purchased  upon  margin  to 
the  extent  of  his  advances,*  but  as  in  the  case  of  any  other  pledgee 
he  has  no  common  law  right  to  separate  the  pledge  from  the  debt 
by  pledging  for  the  purpose  of  securing  his  own  indebtedness.  While 
this  is  the  rule,  its  practical  effect  is  very  largely  obviated  by  the 
character  of  the  property  which  is  the  subject  of  the  pledge  and  by 
the  custom  of  deling  in  particular  markets.*  Shares  of  stock  or 
securities  of  the  same  kind  are  identical  in  character,  being  devoid 
of  an  individuality  that  distinguished  one  from  another  in  value 
or  desirability.  Accordingly  it  is  held  to  be  unnecessary  for  a  broker 
to  retain  in  his  possession  the  identical  stock  purchased  by  him 
on  his  customer's  order,  it  being  sufficient  if  he  has  in  his  posses- 
sion or  under  his  control  a  quantity  of  the  stock  or  bonds  in  question 

324,  25  Am.  Rep.  392;  CoveU  v.  Loud,  43  L.  J.  Ch.  551,  2  Eng.  Rul.  Cas.  519. 
135  Mass.  41,  46  Am.  Rep.  446;  Baker  2.  Baker  v.  Drake,  66  N.  Y.  518,  23 
V.  Drake,  66  N.  Y.  518,  23  Am.  Kep.  Am.  Rep.  80. 

80 ;  Content  ti.  Banner,  184  N.  Y.  121,      3.  Rosenstock  v.  Tormey,  32  Md. 
76  N.  E.  913,  6  Ann.  Cas.  106  and  169,  3  Am.  Rep.  125. 
note.  4.  42  Am.  Dec.  93  note. 

74  A.  S.  R.  477,  478  note.  See  »»-  5.  Dykers  v.  AUen,  7  Hill  (N.  Y.) 
/ro,  par.  28,  29.  497,  42  Am.  Dee.  87. 

20.  Van  Dusen-Harrington  Co.  v.  6.  75  Am.  Dec.  316  note. 
Jnngeblut,  75  Minn.  298,  77  N.  W.  7.  14  Ann.  Cas.  987  note. 
970,  74  A.  S.  R.  463.  8.  See  supra,  par.  16. 

1.  Lacey  v.  Hill,  L.  R.  18  Eq.  182,     9.  74  A.  S.  R.  472  note, 
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equal  to  that  purchased,  which  he  can  deliver  to  the  customer  wlien 
the  account  is  closed.  It  naturally  follows,  therefore,  that  he  may 
use  the  property  purcliased  upon  margin,  as  the  exigencies  of  his 
business  may  require,  so  long  as  he  has  in  his  possession  sufficient 
shares  or  bonds  of  the  same  kind  to  meet  the  demands  of  his  client." 
To  a  certain  extent,  this  is  conducive  to  the  relaxation  of  the  strict- 
ness of  the  common  law  rule  denying  the  right  to  repledge.  More- 
over, owing  to  the  enormity  of  the  task  of  advancing  in  every 
instance  the  capital  necessary  to  conduct  marginal  transactions  in  be- 
half of  their  clients,  it  has  become  the  custom  of  practically  every 
exchange  for  brokers  to  repledge  the  property  of  marginal  customers 
in  order  to  obviate  tying  up  their  capital  unnecessarily.  While  the 
right  to  do  so  is  sometimes  expressly  reserved,"  the  general  consensus 
of  judicial  opinion  is  that  even  in  the  absence  of  such  a  reservation, 
it  is  to  be  implied  where  the  contract  between  the  broker  and  his 
client  is  entered  into  with  knowledge  of  the  custom  to  repledge,  for 
under  such  circumstances  the  custom  is  deemed  to  enter  into  and 
form  a  part  of  the  contract  itself.**  Thus  where  it  is  customary  to 
repledge  the  stocks  and  securities  of  one  customer  en  bloc  with  those 
of  other  customers  for  the  purpose  of  obtaining  the  capital  neceasary 
to  carry  on  their  various  transactions,  brokers  are  held  to  have  implied 
authority  to  do  so,  as  their  clients  are  supposed  to  have  contemplated 
and  authorized  a  course  of  dealing  in  accordance  with  the  rules  and 
customs  of  the  particular  markets."  There  is  one  important  limita- 
tion to  a  broker's  right  to  repledge,  and  that  is,  that  he  can  do  so 
only  to  the  extent  of  the  indebtedness  that  is  due  him  from  his  client. 
The  purpose  of  this  is  to  protect  the  customer  so  that  if  necessary 
he  could  go  to  the  pledgee  of  the  broker  and  obtain  his  securities 
by  payment  of  the  amount  of  his  indebtedness  due  to  his  broker.'* 
Of  course,  in  so  far  as  the  rights  of  a  bona  fide  pledgee  are  concerned, 
a  broker  has  the  actual  power  to  repledge  for  a  greater  amount, 
where  he  has  been  clothed  with  the  indicia  of  title;  but  this  neces- 
sarily involves  a  breach  of  his  duty  to  his  client.'* 

10.  Nourse  v.  Prime,  7  Johns.  Ch.  74  A.  S.  R.  473,  474  note;  Ann.  Cas. 
(N.  Y.)  69,  11  Am.  Dec.  403;  Horton  1912B  563  note. 

V.  Morgan,  19  N.  Y.  170,  75  Am.  Dec.  13.  Skiflf  v.  Stoddard,  G^J  Conn.  198, 

311  and  note.  26  Atl  874,  28  Atl.  104,  2  L.R.A. 

74  A.  S.  R.  472^74  note;  14  Ann.  102. 

Cas.  987  note.  Ann.  Cas.  1912B  563  note. 

See  infra,  par.  21.  14.  Clarke  tj.  Baillie,  45  Can.  Sop. 

11.  Clarke  v.  Bailhe,  45  Can.  Sup.  Ct.  50,  Ann.  Cas.  1912B  548. 
Ct.  50,  Ann.  Cas.  1912B  548.  74  A.  S.  R.  474  note. 

12.  Skiff  V.  Stoddard,  63  Conn.  198,  16.  McNeil  v.  Tenth  Nat.  Bank,  46 
26  Ati.  874,  28  Atl.  104,  2  L.R.A.  102;  N.  Y.  325,  7  Am.  Rep.  341. 
Nouise  V.  Prime,  7  Johns.  Ch.  (N.  Y.) 

69,  11  Am.  Dec.  408. 
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IV.  CORRESPONDKKO  Dl^TIES  AND  LIABILITIES 


With  Respect  to  Employer 

19.  General  Nature  and  Extent. — ^The  duty  and  liability  of  a 

broker  to  his  employer  are  essentially  those  of  an  agent  required 
to  exercise  fidelity  and  good  faith  toward  his  principal  in  all  mat- 
tere  that  fall  within  the  sphere  of  his  employment,**  Ordinarily, 
his  duties  are  merely  those  of  a  negotiator,'^  upon  whom  it  is  not 
incumbent  to  direct  or  advise  as  to  the  terms  of  the  contract  or  to 
explain  the  meaning  of  the  words  used,**  In  the  absence  of  an 
agreement  to  the  contrary,  the  general  rule  is  that  if  the  broker  is 
merely  to  find  a  purchaser,  it  is  not  necessary  that  he  should  be 
present  at  the  time  the  negotiations  are  entered  into  with  the  pur- 
chaser, or  that  he  be  an  active  participator  in  the  consummation  of 
the  sale,  provided  the  same  is  effected  through  his  agency.**  Of 
course,  the  duties  of  a  broker  may  be  varied  by  contingenciee,  and 
broadened  or  narrowed  by  special  contract.**  Where  the  reUtion 
to  his  employer  is  fixed  by  a  written  agreement,  ite  terras  cannot  be 
altered  by  parol  eWdence  as  to  what  the  scope  of  the  employment 
actually  was.*  Whatever  may  be  the  nature  of  the  task  he  has  under- 
tf^en,  it  is  the  broker's  duty  to  perform  it,*  and  in  doing  so  he  is 
bound  to  carry  out  faithfully  the  directions  of  his  employer.*  Further- 
more, it  is  a  broker's  duty  to  give  his  client  the  fullest  information  con- 
cerning his  transactions  and  dealing  in  relation  to  the  property 
alleged  to  have  been  bought  or  sold,  and  upon  effecting  a  sale  or 
purchase  he  should  give  immediate  notification  thereof,  specifying: 
the  material  facts  in  detail.*  If  a  broker  exceeds  his  authority  he- 
is  liable  for  any  damages  his  principal  may  suffer  as  a  consequence 
thereof,  although  in  doing  so  he  may  act  in  good  faith  and  with 
the  object  of  benefiting  his  client.*  If  the  principal  ratifira  the 
broker's  unauthorized  acts,  he  is  thereby  estopped  from  complaining 
of  his  agent's  conduct  upon  that  ground.*    Certainly  a  broker  is 

16.  45  L.RA.  33  note.  75  Am.  Dec.  317,  320-322  note;  93 

17.  Sibbald  «.  Bethlehem  Iron  Co.,  Am.  Dee.  174  note;  4  A.  S.  R.  73  note;. 
83  N.  Y.  378,  38  Am.  Rep.  441.  45  hJLJi.  35  note. 

03  Am.  Dee.  172  note.  4.  Roeenstock  v.  Tormey,  32  Md. 

18.  93  Am.  Dee.  173  note.  169,  3  Am.  Rep.  125;  Jansen  «.  Wil- 

19.  93  Am.  Dec.  173  note;  44  L.R.A.  liams,  36  Neb.  869,  55  N.  W.  279,  20 
617,  618  note.  L.R.A.  207. 

20.  44  LJt.A.  611  note.  75  Am.  Dec.  314,  317  note;  44  Ii.R.A. 
1.  WykofF  V.  Irvine,  6  Minn.  496,  80  624  note. 

Am.  Dee.  461.  5.  75  Am.  Dec.  322  note. 

8.  45  L.R.A.  33  note.  6.  Karns  v.  Ohiey,  80  Cal.  90,  22 

3.  Richardson  D.  Rhaw,  209  U.  S.  Pac.  57,  13  A.  S.  R.  101;  Oillett  v. 

365,  28  S.  Ct.  .512,  52  U.  S.  (L.  ed.)  Whiting,  141  N.  Y.  71,  35  N.  E.  939, 

835, 14  Ann.  Cas.  981 ;  Harris  v.  Turn-  38  A.  S.  R.  762. 

bridge,  83  N.  Y.  92,  38  Am.  Rep.  398. 
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answerable  not  only  for  his  own  actions  but  for  those  of  an  agent 
employed  on  his  own  account.'  He  is  not  responsible,  however,  for 
the  nonperformance  of  the  contract  negotiated,  by  reason  of  a  breach 
on  the  part  of  the  other  contracting  party ;  *  but  if  he  himself  per- 
sonally warrants  the  property  purchased  in  behalf  of  his  employer 
he  is  answerable  to  the  latter  should  the  property  prove  to  be  not 
of  the  character  represented.*  It  goes  without  saying  that  a  broker 
may  Hvait  his  liability  in  any  respect  towards  his  client  by  fm  ex- 
press, contract  to  that  effect. 

20.  Standard  of  Care  and  Efficiency  Required  in  General. — As  a 
principal  is  interested  not  only  in  the  actual  performance  of  the 
task  he  entrusts  to  his  agent,  but  in  the  manner  in  which  it  is  per- 
formed as  well,  it  is  important  to  deterniine  how  a  broker  should 
discharge  his  agency,  if  he  is  desirous  of  avoiding  legal  liability. 
One  of  the  cardinal  rules  is  that  requiring  him  to  exercise  the  utmost 
good  faith  in  all  dealings  with,  and  in  behalf  of,  his  employer.^^ 
This  requirement  not  only  forbids  conduct  on  the  part  of  the  Inroker 
which  is  fraudulent,^*  or  adverse  to  his  client's  interests,'*  but  also 
imposes  upon  him  the  positive  duty  of  communicating  all  informa- 
tion he  may  pc^ss  or  acquire,  which  is,  or  may  be,  material  to  his 
employer's  advantage.**  Standing  in  the  place  of  and  representing 
his  employer,  a  broker  is  bound  to  discard  every  feeling  of  friend- 
ship, to  know  no  self-interest,  and  to  act  as  he  judges  the  interest 
of  his  employer  would  induce  the  latter  to  act  if  he  were  present 
He  must  exert  himself  with  reasonable  diligence  in  his  principal's 
behalf,'*  and  is  bound  to  obtain  for  the  latter  the  most  advantageous 
bargain  possible  under  the  circumstances  of  the  particular  situation.'' 
Whether  he  be  engaged  to  effect  a  sale  or  a  purchase,  his  employer 
i&  entitled  to  the  benefit  of  his  best  judgment,  knowledge  and  sldU,'^ 

7.  Barnard  v.  Coffin,  141  Mass.  37,  (N.S.)   736  note;  1  Ann.  Cas.  573 

6  N.  B.  364,  55  Am.  Rep.  443.  note. 

8.  Beebe  v.  Robert,  12  Wend.  (N.      12.  See  infra,  par.  32. 
Y.)  413,  27  Am.  Dec.  132.  13.  See  infra,  par.  23-26. 

9.  Johuston  V.  Trask,  116  N.  T.  136,  14.  See  infra,  par.  22. 
22  N.  E.  377,  15  A.  S.  R.  394,  5  LJt.A.      15.  45  L.R.A.  34  note. 


11.  Jansen  v.  Williams,  36  Neb.  869,  17.  Holmes  v.  Cathcart,  88  Minn. 

55  N.  W.  279,  20  L.R.A.  207;  Jennings  213,  92  N.  W.  956,  97  A.  S.  R.  513,  60 

V.  Trummer,  52  Ore.  149,  96  Pac.  874,  L.R.A.  734. 

132  A.  S.  R.  680,  23  L.R.A.(N.S.)  17  A.  S.  R.  788  note;  25  L.R.A. 

164;  Rodman  v.  Manning,  53  Ore.  336,  (N.S.)  737  note. 

99  Pac.  657,  1135,  20  L.R.A.(N.S.)  18.  Carter  v.  Owens,  58  Fla.  204, 

1158;  Butler  v.  Baker,  17  R.  I.  582,  50  So.  641,  25  L.R.A.(N.S.)  736  and 

23  Atl.  1019,  33  A.  S.  R.  897;  McCal-  note;  Gilder  v.  Davis,  137  N.  Y.  504, 

lum  V.  Grier,  86  S.  C.  162,  68  S.  E.  33  N.  E.  599,  20  L.R.A.  398;  Bell  o. 

466,  138  A.  S.  B.  1037.  McConnell,  37  Ohio  St.  396,  41  Am. 

45  L.R.A.  33,  35  note;  25  L.R.A.  Rep.  628;  Wilkinson  v.  HcCullongfa, 
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16.  Levy  v.  Spencer,  18  Colo.  532, 
33  Pac.  415,  36  A.  S.  R.  303. 
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even  though  he  be  rendering  his  services  gratuitously."  It  is  not 
to  be  inferred  from  this,  however,  that  a  broker  is  bound  to  use  any 
more  than  reasonable  care  and  diligence  in  the  discharge  of  his 
duties;'*  that  is,  he  is  bound  to  do  only  that  which  good  business 
men  of  the  same  grade  and  locality  are  accustomed*  to  do  under  sim- 
ilar circumstances;  or,  to  view  it  from  a  different  aspect,  that  which 
a  prudent  man  would  do  in  regard  to  his  own  affairs.*  If  he  dis- 
charges his  duty  in  the  manner  prescribed  by  these  requirements  he 
incurs  no  liability  to  his  principal,  even  though  the  latter  suffer  a 
loss  as  a  consequence  of  the  transaction ;  *  but,  on  the  other  hand, 
if  an  agent  does  not  perform  his  duty,  or  is  guilty  of  negligence,  mis- 
conduct or'  unskil  fulness,  he  not  only  becomes  liable  to  his  principal 
for  the  damages  the  latter  may  have  sustained,  but  also  forfeits  his 
claim  to  compensation 

21.  Care  as  to  Custody  of  Principars  Property  and  Funds. — 
Although  a  broker  ordinarily  is  not  entrusted  wi^  the  possession 
of  his  employer's  property,*  both  it  and  the  funds  of  his  principal 
occasionally  come  into  his  custody,  especially,  in  the  case  of  stocks, 
bonds,  and  securities  of  a  similar  nature.  In  the  event  of  their  doing 
so,  it  is  the  duty  of  the  broker  to  use  ordinary  care  and  diligence 
with  respect  to  their  custody;  and  if  in  tiie  exercise  of  all  proper 
precautions  they  are  lost  or  stolen  he  will  not  be  liable.*^  Where  an 
individual  member  of  a  firm  of  stockbrokers  converts  or  misapplies 
the  money  of  a  client,  the  other  partners  are  liable  as  well,  even 
though  they  had  no  knowledge  of  the  misappropriation  or  conver- 
sion *  As  in  the  case  of  any  other  bailee,  a  broker  is  usually  "bound 
to  keep  and  return  the  identical  property  that  has  come  into  his 
hands,  but  with  respect  to  stocks  a  different  rule  obtains.  Courts 
have  said  that  no  good  reason  exists  for  requiring  stockbrokers  to 
whom  clients  have  pledged  or  entrusted  their  shares  of  stock  to 
preserve  at  all  times  a  careful  separation  of  distinguishable  certifi- 
cates connected  wtih  each  transaction  or  pledge,  and  maintain  the 
identity  of  each  certificate  distinct  and  unbroken.'  Consequently 

196  Pa.  St.  205,  46  Atl.  357,  79  A.  S.  N.  E.  1084,  38  A.  S.  R.  766,  23  L.R.A. 
R.  702  and  note;  Butler  v.  Baker,  17  90. 

R.  I.  582,  23  Atl.  1019,  33  A,  S.  E.     75  Am.  Dee.  317  note. 
897.  3.  45  LJIA.  34  note.    See  infra, 

75  Am.  Dec.  317,  321  note ;  45  L.R.A.  par.  62. 

34  note.  4.  See  supra,  par.  3. 

19.  Isham  tJ.  Post,  141  N.  Y.  100,     5.  Third  Nat.  Bank  of  Baltimore  v. 

35  N.  E.  1084,  38  A.  8.  R.  766,  23  Boyd,  44  Md.  47,  22  Am.  Rep.  35. 


20.  Wykoff  V.  Irvine,  6  Minn.  496,     6.  75  Am.  Dec.  319  note. 
I  Am.  Dec.  461.  7.  Atkins  v.  Gamble,  42  Cal.  86,  10 

75  Am.  Dec.  317  note;  45  LJtJl.  Am.  Rep.  282;  Skiff  v.  Stoddard,  63 


2.  Isham  v.  Post,  141  N.  Y.  100,  35  Ch.  (N.  Y.)  489,  8  Am.  Dec.  606; 
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35  note. 

1.  93  Am.  Dec.  174  note. 


Conn.  198,  26  Ati.  874,  28  Atl.  104,  21 
L.R.A.  102;  Nourse  v.  Prime,  4  Johns. 


Digitized  by 


Goo 


BROKERS 


4  R.  C.  L. 


it  is  held  to  be  unnecessary  for  a  broker  to  retain  in  his  possession 
the  identical  stock  purchased  by  him  on  hia  customer's  order,^  or 
received  as  collateral  security,*  so  long  as  he  has  in  his  possession 
at  all  times  a  sufficient  quantity  of  like  stock  to  respond  to  the  call 
of  his  customer.**  While  the  required  quantity  of  the  same  kind 
of  stock  must  be  at  all  times  in  the  broker's  actual  and  absolute  pos- 
session if  the  client  has  advanced  the  full  amount  of  the  purchase 
price  or,  being  the  absolute  owner  of  the  stock,  has  pledged  it  to  the 
broker,  and  the  latter  has  no  authority  to  repledge;'*  yet  in  the 
case  of  marginal  transactions,  where  the  broker  has  the  right  to  re- 
pledge  to  the  extent  of  his  advances,  it  is  sufficient  if  the  requisite 
amount  of  like  stock  is  always  under  his  control,  though  not  in  his 
actual  and  physical  possession,  so  that  upon  the  client^s  tendering 
the  balance  due,  he  would  be  able  to  make  delivery  without  going 
int-o  the  market  to  buy.*'  If  the  amount  of  stock  on  hand  is  not 
sufficient  to  meet  all  demands  for  that  particular  kind,  l^e  In'oker 
is  guilty  of  a  conversion  and  answerable  in  trover."  Of  course,  a 
duty  of  keeping  separate  and  distinct  the  identical  shares  belonging 
to  a  client  may  be  imposed  by  an  express  agreement  to  that  effect, 
and  where  the  contract  between  broker  and  client  contains  such  b 
provision  the  broker  must  keep  tlie  original  securities  in  the  identical 
shape  in  which  he  ret^eived  them." 

22.  Necessity  of  Disclosiiig  Personal  Knowledge  of  Material  Facts. — 
It  naturally  follows  from  the  gener^  rule  requiring  a  broker  to  act 
with  the  utmost  good  faith  towards  his  principal,**  that  he  is  under 
a  legal  obligation  to  disclose  to  his  employer  all  facts  within  his 
knowledge  which  are  or  may  be  material  to  the  matter  in  which 
he  is  employed,  or  which  might  influence  the  action  of  his  employer 
in  relation  thereto.'*    A  broker  does  not  fulfil  the  measure  of  legal 


Nourse  v.  Prime,  7  Johps.  Cb.  (N.  Y.)  102;  Nourse  r.  Prime,  4  Johns.  Ch. 

489, 11  Am.  Dec.  403;  Gilpin  v.  How-  (N.  Y.)  490,  8  Am.  Dep.  606;  Nourse 

ell,  5  Pa.  St.  41,  45  Am.  Dec.  720.  v.  Prime,  7  Johns.  Ch.  (N.  Y.)  69, 11 

75  Am.  Dec.  319  note;  74  A.  S.  R.  Am.  Dec.  403;  Horton  v.  Morgan,  19 

472,  473,  480  note.  N.  Y.  170,  75  Am.  Dec.  311  and  note. 

8.  Skiff  V.  Stoddard,  63  Conn.  198,  74  A.  S.  R.  472,  474  note. 

26  Atl.  874,  28  Atl.  104,  21  LJl.A.  11.  Nourse  v.  Prime,  4  Johns.  Ch. 

102;  Horton  v.  Mor^u,  19  N.  Y.  170,  (N.  Y.)  490,  8  Am.  Dec.  606;  Nooree 

75  Am.  Dec.  311  and  note.  «.  Prime,  7  Johns.  Ch.  (N.  Y.)  69,  11 

74  A.  S.  R.  474  note;  14  Ann.  Cas.  Am.  Dec.  403. 

987  note.  12.  75  Am.  Dee.  313,  319  note;  74 

9.  Skiff  V.  Stoddard,  63  Conn.  198,  A.  S.  R.  474  note. 

26  Atl.  874,  28  Atl.  104,  21  L.R,A.  13.  See  infra,  par.  33,  35. 

102;  Nourse  v.  Prime,  4  Johns.  Ch.  14.  NSurse  t».  Prime,  4  Johne.  Ch. 

(N.  Y.)  490,  8  Am.  Dec.  606;  Nonree  (N.  Y.)  490,  8  Am.  Dec  606. 

17.  Prime,  7  Johns.  Ch.  (N.  Y.)  89,  11  7.5  Am.  Dec  319,  320  note. 

Am.  Dec.  403.  IS.  See  snpra,  par.  20. 

10.  Skiff  17.  Stoddard,  63  Conn.  198,  16.  Carter  v.  Owens,  58  Fla.  204,  50 
26  Atl.  874,  28  Atl.  104,  21  L.K.A.  So.  641, 25  L.R.A.(N.S.)  736  and  note; 
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requii^menta  by  merely  carrying  out  his  specific  instructions,  for 
he  owes  the  further  duty  of  making  a  full,  fair,  and  prompt  dis- 
closure of  all  facts  affecting  the  prindpal's  rights  or  interests,  or  in 
any  way  pertaining  to  the  dischuge  of  his  agency.^'  Thus,  even 
though  a  broker  is  authorized  by  his  principal  to  sell  or  exchange 
the  property  of  the  latter  upon  specified  prices  and  terms,  he  is 
neverthel^  in  duty  bound,  upon  bearing  that  a  more  advantageous 
sale  or  exchange  can  be  made,  the  facts  concerning  which  are  un- 
known to  the  principal,  to  communicate  the  same  to  him  before 
making  the  sale  as  expressly  authorized ;  and  a  neglect  to  do  so  ren- 
ders him  liable  to  his  principal  for  whatever  loss  the  latter  may  suffer 
as  a  consequence  thereof.**  In  like  manner,  where  a  broker,  engaged 
to  negotiate  a  sale,  is  aware  that  a  customer  is  resolved  and  prepared 
to  pay  the  price  asked,  he  should  not  send  the  customer  to  bis  prin- 
cipal to  negotiate  directly,  without  communicating  to  the  principal 
his  knowledge  of  the  customer's  resolution.  Although  a  broker  reaps 
no  individual  profit  by  reason  of  his  reticence,  he  is  under  a  duty  to 
impart  to  his  principal  his  knowledge  of  favorable  terms  offered  or 
acceptable  by  his  customer.  Similarly  it  is  equally  wrong  for  him 
not  to  disclose  the  most  favorable  terms  of  the  seller  where  he  is  em- 
ployed to  effect  a  purchase.**  As  to  what  information  is  material 
in  the  sense  that  it  should  be  communicated  by  the  broker  to  his 
employer,  its  bearing  upon  the  int^^rests  of  the  latter  will  furnish  a 
ready  criterion.  With  such  a  standard  it  is  but  natural  that  what 
is  material  in  one  case  may  not  be  so  in  another.  Thus,  it  may 
happen  that  the  identity  of  a  purchaser  is  not  a  material  fact  neces- 
sitating the  disclosure  of  the  name  of  the  latter  where  there  is  notli- 
ing  in  the  surrounding  circumstances  of  a  caae  to  render  t^t  fact 
of  any  importance  to  the  seller,*®  but  undCT  different  surroundings 
it  may  become  of  vital  importance,  as  where  the  prospective  purchaser 
has  already  bought  an  adjoining  parcel  of  land  and  for  that  reason 
might  be  coerced  into  giving  a  higher  price  for  the  particular  tract 

Veasey  r.  CarsoD,  177  Mass.  U7,  58  R.  I.  582,  23  Atl.  1019,  33  A.  S.  R. 

N.  E.  177,  53  L.R.A.  241  and  note;  897. 

Holmes  v.  Catheart,  88  Minn.  213,  92  45  L.R.A.  33,  37,  39  note. 

N.  W.  956,  97  A.  S.  R.  513,  60  L.R.A.  17.  Rodman  v.  Manning,  53  Ore. 

734 ;  Jansen  i>.  "Williams,  36  Neb.  869,  336,  99  Pap.  657,  113.%  20  L.R.A. 

55  N.  W.  279,  20  L.R.A.  207;  Van  (N.S.)  1158. 

Dusen  r.  Bigelow,  13  N.  D.  277,  100  18.  Holmes  i-.  Catbearl,  88  Minn. 

N.  W.  723,  67  L.R.A.  288;  Rodman  v.  213,  92  N.  W.  956,  97  A.  S.  R.  513, 

Manning,  53  Ore.  336,  99  Pac.  657,  60  L.R.A.  734. 

1135,  20  L.R.A.{N.S.)  1158;  Kramer  ,  19.  Carter  v.  Owens,  58  Fla.  204. 

V.  Winslow,  130  Pa.  St.  484,  18  AU.  50  So.  641,  25  L.R.A.(N.S.)  736  and 

923, 17  A.  S.  R.  782;  Wilkinson  v.  Me-  note. 

CuUouffh,  196  Pa.  St.  205,  46  Atl.  357,  20.  Veasey  f.  Carson,  177  Mass.  117, 

79  A.  S.  R.  702;  Butler  r.  Baker.  17  58  X.  E.  177,  53  L.R.A.  241  and  note. 
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in  question.*  Obviously,  any  communication  made  to  e  broker  in 
the  course,  and  within  the  scope,  of  his  employment,  should  be 
communicated  by  him  to  his  principal,  as  it  becomes  binding  upon 
the  latter  whether  the  agent  performs  his  duty  or  not* 

23.  Duty  Not  to  Act  for  Persons  Having  Adverse  Interfests. — 
A  broker  cannot  take  upon  himself  incompatible  duties  and  char- 
acters or  act  in  behalf  of  interests  adverse  to  those  of  his  employer.* 
He  violates  his  duty  if,  unknown  to  his  employer  and  in  the  tatter's 
behalf,  he  undertakes  to  sell  to  or  purchase  from  one  to  whom  he  is 
related  by  the  ties  of  kindred,  for  his  natural  desire  to  favor  his 
own  would  be  more  or  less  detrimental  to  the  interests  of  his  em- 
ployer.* In  like  manner,  a  broker  cannot  act  in  the  same  trans- 
action as  the  representative  of  both  seller  and  purchaser,*  unless  each 
of  the  latter  consent  to  such  an  arrangement*  A  person  in  employ- 
ing a  broker  to  negotiate  a  sale  or  purchase  in  hi&  behalf  bargains 
for  the  disinterested  skill,  diligence,  and  zeal  of  the  agent  for  his  own 
exclusive  benefit  It  is  a  confidence  necessarily  reposed  in  the  broker, 
that  he  will  act  with  a  sole  regard  to  the  interest  of  his  employer 
as  far  as  be  lawfully  may.  Consequently,  where  he  attempts  to  act 
for  both  sides  he  is  confronted  with  the  impossible  task  of  secur- 
ing for  each  the  most  advantageous  bargain  possible;  and  as  this 
cannot  be  done,  it  becomes  to  his  advantage  to  sacrifice  the  interests 
of  one.  or  both  of  his  principals  in  order  to  advance  his  own  by 
receiving  double  commissions.'  As  previously  intimated,  the  broker 
may  lawfully  act  for  both  if  it  is  clearly  shown  that  each  employer 

1.  Wilkinson  V.  McCulIough,  196  Pa.  395  and  note;  Siler  v.  Perkins,  126 
St  205,  46  Atl.  357,  79  A.  S.  B.  702.  Tenn.  380,  149  S.  W.  1060,  47  UR.A. 

53  L.R.A.  241,  243  note.  (N.S.)  232;  F€rgason  v.  Gooch,  94 

2.  Cox  V.  Pearce,  112  N.  T.  637,  20  Va.  1,  26  S.  E.  397,  40  L.R.A.  234. 
N.  E.  566,  3  L.R.A.  563.  78  Am.  Dec.  212  note;  46  Am.  Rep. 

3.  Levy  v.  Spencer,  18  Colo.  532,  33  37  note;  20  A.  S.  R.  935  note;  24 
Pae.  415,  36  A.  S.  R.  303.  L.R.A.(N.S.)  659  note. 

93  Am.  Dee,  174  note;  79  A.  S.  R.  6.  Blake  v.  Stump,  73  Md.  160,  20 
706  note;  45  L.R.A.  34  note.  Atl.  788,  ^0  L.R.A.  103;  Friar  -v. 

4.  20  L.R.A.(N.S.)  1160  note.  Smith,  120  Mich.  411,  79  N.  "W.  633, 

5.  Maryland  Fire  Ins.  Co.  v.  Dal-  46  L.R.A.  229;  Cannell  v.  Smith,  142 
rymple,  25  Md.  242,  89  Am.  Dec.  779;  Pa.  St.  25,  21  Atl.  793,  12  L.R.A.  395. 
Blake  v.  Stump,  73  Md.  160,  20  Atl.  7.  McLure  v.  Luke,  154  Fed.  647, 
788,  10  L.R.A.  103;  Famswortb  v.  84  C.  C.  A.  1,  24  J..R.A.(N.S.)  659; 
Hammer,  1  Allen  (Mass.)  494,  79  Raisin  v.  Clark,  41  Md.  158,  20  Am. 
Am.  Dec.  756;  Walker  v.  Osgood,  98  Rep.  66;  Blake  v.  Stump,  73  Md.  180, 
Mass.  348,  93  Am.  Dec.  168  and  note;  20  Atl.  788,  10  L.R.A.  103;  Fams- 
Leathers  v.  Canfield,  117  Mich.  277,  worth  r.  Hemmer,  1  Allen  (Mass.)  494, 
75  N.  W.  612,  45  L.R.A.  33  and  note;  79  Am.  Dec.  756;  Walker  v.  Osgood, 
Friar  v.  Smith,  120  Mich.  411,  79  N.  98  Mass.  348,  93  Am.  Dec.  168;  Lvnch 
W.  633,  46  L.R.A.  229;  Plotner  v.  r.  Fallon,  11  R.  I.  311,  23  Am.  Rep. 
ChUIson,  21  Okla.  224,  95  Pac.  775,  458. 

129  A.  S.  R.  776;  Cannell  v.  Smith,     20  A.  S.  R.  935  note. 
142  Pa.  St.  25,  21  Atl.  793,  12  L.R.A. 
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has  full  knowledge  of  all  the  circumstances  connected  with  the 
employment  by  the  other  and  has  assented  to  the  douhle  agency;* 
but  wherever  a  broker  attempts  to  justify  his  conduct  by  reason  of 
such  assent,  the  burden  of  proof  is  upon  him  to  est&blish  it  *  Bnt 
even  though  an  employer  assent  to  such  an  arrangement,  his  doing 
so  will  afford  no  protection  to  the  broker  if  he  acts  in  a  fraudulent 
manner.**  It  should  be  noted  that  the  general  rule  as  to  representing 
adverse  interests  has  no  application  where  the  broker's  employment 
is  such  that  his  duties  are  ixot  discretionary  in  character  and  he  is 
employed  merely  as  a  middleman  for  the  sole  purpose  of  bringing 
certain  persons  together.**  Nor  does  the  further  fact  that  he  is 
engaged  for  the  purpose  of  keeping  both  sides  informed  as  to  the 
condition  of  the  property  render  his  duties  of  such  a  character  as  to 
make  it  unlawful  for  him  to  act  secretly  in  a  dual  capacity.**  The 
authorities  are  uniform  in  holding  that  if  a  double  employment  ex- 
ists contrary  to  law,  the  party  kept  in  ignorance  thereof  is  not  bound 
thereby.  If  the  transaction  remains  executory  the  principal  may 
repudiate  it;  and  if  executed  in  whole  or  in  part,  by  acting  promptly 
before  the  rights  of  third  persons  intervene  he  may  rescind  and  re- 
cover what  he  has  parted  with  under  it.  Where  guilty  of  such  mis- 
conduct the  broker  is  not  entitled  to  be  compensated,  and  if  his  com- 
missions have  been  paid  before  the  discovery  of  the  triic  state  of  affairs, 
he  may  be  compelled  to  refund  them.*" 

24.  General  Duty  Not  to  Advance  His  Own  Personal  Interests. — 
As  good  faith  is  the  paramount  and  vital  element  without  which 
the  relation  of  principal  and  agent  cannot  exist,**  a  broker  is  incar 
pacitated  to  act  in  behalf  of  his  employer,  if,  unknown  to  the  latter, 
he  has  a  secret  interest  in  the  discharge  of  his  agency  which  is  ad- 
verse to  that  of  his  principal.*'  The  law  does  not  permit  him  to 
advance  his  own  personal  interests  by  discharging  the  duties  of  his 
position  in  such  a  manner  as  to  make  a  secret  profit  for  himself.** 
Thus  brokers  representing  opposite  parties  to  a  deal  cannot  act  in 
each  other's  interest  and  antagonistically  to  the  interests  of  their  prin- 

8.  93  Am.  Dee.  173  note;  24  L.R.A.  13.  Cannell  r.  Smith,  142  Pa.  St.  25, 
(N.S.)  660  note.  21  Atl.  793,  12  L.R.A.  395  and  note. 

9.  McLiire  v.  Luke,  154  Fed.  647,      93  Am.  Dec.  173  note. 
84  C.  C.  A.  1,  24  L.R.A.(N.S.)  659.        14.  See  supra,  par.  20. 

10.  24  L.R.A.(N.S.)  661  note.  15.  Switzer  «.  SkUes,  3  Oilman  (111.) 

11.  McLure  v.  Luke,  154  Fed.  647,  529,  44  Am.  Dec.  723 ;  Herman  v.  Mar- 
84  C.  C.  A.  1,  24  L.R.A.(N.S.)  659  tineau,  1  Wis.  151,  60  Am,  Dee.  368. 
and  note;  Rupp  v.  Sampson,  16  Gray  93  Am.  Dec.  174  note;  79  A.  8.  R. 
(Mass.)  398,  77  Am.  Dec.  416  and  706  note;  45  L.R.A.  37  note. 

note;  Friar  v.  Smith,  120  Mich.  411,  16.  Little  v.  Phipps,  208  Mass.  331, 
79  N.  W.  633,  46  L.B.A.  229.  94  N.  E.  260,  34  L.R.A.(N.S.)  1046; 

93  Am.  Dec.  173  note.  Watson  v.  Bayliss,  62  Wash.  329,  113 

12.  McLure  v.  Lnke,  154  Fed,  647,  Pac.  770,  34  L.R.A.(N.S.)  1210. 
84  C.  C.  A.  1,  24  L.R.A.(N.S.>  659. 
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cipals  by  agreeing  to  pool  the  commissions  to  be  received  by  them 
upon  the  completion  of  the  transaction;"  nor  can  a  broker  law- 
fully take  a  secret  interest  in  a  contract  he  is  authorized  to  negotiate. 
If  such  an  interest  is  conferred  upon  the  broker  by  the  other  con- 
tracting party,  the  latter  becomes  a  participant  in  the  misconduct  of 
the  broker  and  the  contract  is  voidable  at  the  employer's  election.** 
A  broker  cannot  be  said  to  be  adversely  interested,  however,  simply 
because  he  enters  into  an  agreement  with  a  prospective  purchaser 
before  the  deal  between  the  latter  and  his  employer  is  entirely  con- 
cluded^ by  the  terms  of  which  he  undertakes  to  act  as  bcelwr  for 
the  purchaser,  upon  the  conclusion  of  his  present  employmant,  to 
help  dispose  of  the  property  for  the  latter  in  turn.**  Moreover,  the 
duty  of  a  broker  to  refrain  from  advancing  his  personal  interests 
at  the  expense  of  his  employer  does  not  prevent  him  from  becom- 
ing a  purchaser  of  his  employer's  property  at  a  foreclosure  sale 
where  his  agency  to  secure  a  loan  to  pay  the  mortgage  being  fore^ 
closed  proved  unsuccessful  through  no  fault  of  his.**  In  like  manner 
where  a  broker,  according  to  a  custom  of  a  stock  exchange,  has  a 
right,  on  the  failure  of  a  customer  to  pay  margins,  to  close  out  the 
deal  by  selling  the  securities  on  the  floor  of  the  exchange,  the  broker 
cannot  be  charged  with  advancing  his  own  interests  simply  because 
another  corporation,  some  of  whose  officers  are  officers  of  tiie  corpora- 
tion acting  as  broker,  happens  to  become  the  purchaser  upon  clos- 
ing out  the  deal  in  that  manner.*  In  fact,  the  rule  now  seems  to  be 
that  a  broker  who  is  a  pledgee  may  become  the  purchaser  of  the 
pledged  security  not  only  at  a  judicial  sale  held  under  a  decree  to 
foreclose  the  pledge,  but  at  a  sale  made  in  conformity  with  the  rules 
of  an  exchange,  since  a  sale  of  the  latter  type  is  in  the  nature  of  a 
foreclosure,  and  as  the  broker  is  also  a  creditor  he  is  entitled  to  pro- 
tect his  interests  by  bidding  in  the  property  himself.* 

25.  Rule  Forbidding  Broker  Buying  from  or  Selling  to  Employer. — 
In  the  estimation  of  the  law  tiie  duties  of  buyer  and  seller  are  so  in- 
compatible that  a  broker  cannot  discharge  them  both ;  •  and  it  has 
therefore  placed  its  ban  upon  a  broker  either  purchasing  from,*  or 
selling  to,*  his  principal  unless  the  latter  with  full  knowledge  of  all 


17.  Levy  v.  Spencer,  18  Colo.  532, 
33  Pac.  415,  36  A.  S.  R.  303.  See 
infra,  par.  63. 

18.  45  Lil.A.  40  note. 

19.  Gilliland  v.  Jaynes,  36  Okla.  563, 
129  Pae.  8,  46  L.R.A.{N.S.)  129. 

20.  Clark  v.  Delano,  205  Mass.  224, 
91  N.  E.  299,  29  L.R.A.(N.S.)  595 
and  note. 

1.  Van  Duseu-Harrington  Ca  v, 
Jmigeblut,  75  Minn.  298,  77  N.  W. 
970,  74  A.  S.  R.  463. 


2.  75  Am.  Dec.  325  note. 

3.  79  Am.  Dec.  759  note. 

4.  Jansen  v.  Williams,  36  Neb.  869, 
55  N.  W.  279,  20  L.R.A.  207;  UeCal- 
1am  r.  Grier,  86  S.  C.  162,  68  8.  E, 
466, 138  A.  S.  R.  1037. 

75  Am.  Dec.  324  note;  78  Am.  Dec. 
212  note;  12  A.  S.  R.  590  note;  12 
L.R.A.  396  note;  45  L.R.A.  40,  41 
note;  20  L.R.A.(N.S.}  1158  note;  Ann. 
Cas.  1912A  202  note. 

6.  Watson  v.  BavUss,  62  Wash.  329, 
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the  facte  and  circumstances  acquiesces  in  such  a  course;*  and  even 
then  the  broker's  actions  throughout  must  be  characterized  by  the 
utm<Mt  good  faith,'  and  in  the  event  of  any  litigation  between  him  and 
his  employer  the  burden  is  upon  him  to  prove  both  the  permission 
and  the  exemplary  manner  in  which  he  availed  himself  of  it*  In 
the  absence  of  such  express  permission,  however,  the  inhibition  appHes 
in  all  cases  alike,  and  not  merely  to  those  where  the  broker  has  been 
guilty  of  fraudulent  conduct.*  The  reason  for  this  rule  is  that  it  is 
inconsistent  for  one  to  act  as  principal  in  his  own  behalf  while  in 
duty  bound  to  act  as  the  agent  of  another ;  for  in  the  latter  capacity 
he  is  bound  to  exercLse  his  best  skill  and  labor  and  a  high  degree  of 
fidelity  and  good  fai^  to  secure  for  his  principal  the  best  bargain 
possible,  though  his  own  conflicting  interests  at  the  same  tiilie  impel 
him  to  do  just  the  opposite  and  thereby  gfun  the  most  advantageous 
terms  for  himself.  In  other  words  the  inhibition  is  founded  upon  the 
infallible  declaration  that  no  man  can  serve  two  masters.  The  courts 
do  not  stop  to  inquire  whether  the  broker  has  gained  an  advantage  or 
not,  or  whether  his  conduct  has  been  fraudulent  or  not.  Once  the 
fact  appears  they  do  not  pause  to  speculate  concerning  the  merits  of 
the  transaction,  but  they  pronounce  the  transaction  void  as  against 
public  policy.  The  object  of  the  principle  is,  not  to  compel  restitu- 
tion in  case  fraud  has  been  committed  or  an  unjust  advantage  has 
been  gained,  but  to  elevate  the  broker  to  a  position  where  he  cannot  be 
tempted  to  betray  his  employer.  Under  a  less  stringent  rule  fraud 
lAight  be  committed  or  an  unfair  advantage  taken ;  and  yet  owing  ta 
the  imperfections  of  the  best  of  human  institutions  the  injured  party 
might  be  unable  either  to  discover  it,  or  to  prove  it  in  such  a  manner 
as  to  entitle  him  to  redress.*'  The  mere  fact  that  a  broker  is  au- 
thorized to  purchase  or  sell  a  particular  piece  of  property  at  a  specified 
price,  does  not  work  an  exception  to  the  mle^for  even  under  such 
circumstances  a  broker  is  expected  to  make  an  honest  endeavor  to 
obtain  the  most  advantageous  terms  possible  for  his  employer.*'  A 
distinction  is  drawn,  however,  between  such  a  case  and  an  employment 
by  which  the  broker  is  to  receive  as  l^is  compensation  all  that  he  can 
secure  above  a  fixed  price  net  to  the  vendor,  there  being  nothing  in 
an  agency  of  the  latter  character  to  cause  the  broker  to  refrain  from 
himself  purchasing  at  the  price  set  by  his  employer  and  subsequently 

113  Pac.  770,  U  L.R.A.(N.S.)  1210  99.Pac.  057,  1135,  20  L.R.A.(N.S.) 


75  Am.  Dee.  324  note;  78  Am.  Dep.     8.  Jiuisen  v.  Williams,  36  Neb.  86!), 
212  note;  12  L.RJI.  396  note;  45  55  N.  W.  279,  20  LJI.A.  207. 
L.R.A.  40  note.  45  LJl^.  37, 42  hotc. 

6.  45  L.B.A.  43  note;  20  L.B.A.     9.  45  LA.A.  41  note. 
(N.S.)  1163  note.  10.  45  L.R.A.  37,  41  note. 

•   7.  Rodman  v.  Mannine,  53  Ore.  336,     11.  45  L.BJL.  42  note;  20  L.R>A. 

(N.S.)  11S9  note. 
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selling  at  ah  advance  to  a  third  person,  for  by  the  terms  of  his  employ- 
ment he  would  be  entitled  to  such  advance  even  if  the  sale  had  been 
made  direct.**  It  should  be  noted  in  this  connection  that  the  general 
rule  applies  not  only  to  the  broker  himself  but  to  bis  employees  and 
subagents  as  well,**  but,  of  course,  once  the  agency  of  the  broker  is 
terminated  it  no  longer  controls  the  action  of  either  agent  or  sub- 
agent.** 

26.  Remedies  for  Violation  of  This  Inhibition. — If  a  broker  with- 
out the  knowledge  and  consent  of  his  employer,  either  purchases  from 

or  sells  to  the  latter,  the  employer  has  the  undisputed  right  to  rescind 
the  sale  or  purchase.*®  While  the  adequacy  of  the  relief  is  perfectly 
evident  in  those  instances  where  the  broker  was  engaged  to  negotiate 
a  sale  of  his  employer's  property,  in  the  case  of  an  employment  to 
purchase  it  frequently  happens  that  the  principal  is  desirous  of  re- 
taining the  possession  of  the  property  bought,  even  though  it  was 
unwittingly  purchased  from  his  agent,  and  yet  is  loath  to  waive  his 
right  to  recover  the  ill-gotten  gains  of  his  broker.  The  authorities  are 
unanimous  in  holding  that  where  the  broker  obtained  his  secret  inter- 
est in  the  property  sold  to  his  principal  subsequently  to  his  assuming 
to  act  as  agent,  or  with  a  view  to  a  subsequent  agency  and  sale  to  his 
principal,  the  latter  may  retain^  the  property  and  recover  from  the 
broker  the  amount  of  his  secret  profits.**  But  where  an  actual  owner 
of  property,  either  in  fee  or  by  a  legal  contract  to  purchase,  is  subse- 
quently employed  as  broker  by  one  who  is  ignorant  of  his  ownership, 
and  supposes  the  property  to  belong  to  anotiier,  to  purchase  it  at  the 
towest  price  for  which  it  can  be  obtained,  and  the  broker,  concealing 
his  interest,  sells  the  property  to  his  principal  at  a  profit,  the  principal 
cannot  retain  the  property  and  recover  from  the  agent  the  amount 
of  his  profit  on  the  transaction,  on  the  ground  of  the  agent's  fraud. 
While  the  principal  may  rescind  his  purchase  for  the  fraud  of  his 
broker,  he  cannot  retain  the  property  and  recover  the  difference  be- 
tween what  he  paid  for  the  property  and  what  it  cost  the  agent.  Al- 
though such  is  the  sounder  and  more  just  rule,  it  has  been  held  that 
where  the  broker  merely  acquires  an  option  on  the  property  prior  to 
his  employment,  his  principal  may  retain  the  property  and  make  him 
account  for  the  difi^erence  between  what  he  actually  paid  and  what  he 
charged  his  employer  for  the  property."  Once  it  appears  that  a 
broker  has  stood  in  the  conflicting  relations  of  seller  and  purchaser 
or  vice  versa,  it  is  incumbent  upon  him  to  establish  by  clear  and 
convincing  evidence  that  he  did  so  with  his  employer's  sanction  and 

12.  20  L.R.A.(N.S.)  1161  note.  15.  78  Am.  Dec.  212  note;  45  L.R.A. 

13.  Gafdner  v.  Ogden,  22  N.  Y.  327,  42  note. 

78  Am.  Dec.  192  and  note,  16.  34  L.R.A.(N.S.)  1211  note. 

45  L.R.A.  43  note;  20  L.R^(N.S.)      17.  Watson  v.  Bavliss,  62  Wash.  329, 

1161  note.  113  Pae.  770,  34  L.R.A.(N.S.)  1210 

14.  20  L.R.A.(N.S.)  1162  note.  and  note. 
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that  his  conduct  throughout  the  tr^isaction  is  above  reproach.)^ 
Obviously  laches  on  the  part  of  the  employer  or  conduct  tending  to 
affirm  the  broker's  acts  will  bar  the  former's  right  to  complain.*' 

27.  Dnty  and  UaUlity  in  Case  of  Purchase  on  Ha^iin  in  GweraL— * 
Although  there  are  some  decisions  to  the  effect  that  the  duty  of  a 
broker  engaged  to  purchase  stock  upon  margin  does  not  require  him 
to  make  an  actual  purchase  of  the  stocks  so  long  as  he  is  ready  and 
able  at  any  lime  to  procure  them  in  the  market  and  deliver  them  on 
demand  at  the  price  of  the  day  of  the  contract,™  the  weight  of  reason 
and  authority  is  to  the  effect  that  under  such  circumstances  a  broker 
is  bound  to  advance  the  necessary  funds  and  make  the  required  pur- 
chase without  delay.  Moreover,  from  the  standpoint  of  these  au- 
Uiorities  the  broker  is  bound  from  tlie  very  inc^tion  of  Uie  txanaaction 
to  have  at  all  times  in  his  possession  and  under  his  control  the  shares 
purchased  or  an  equal  amount  of  other  shares  of  the  same  stock  in 
order  that  delivery  may  be  made  whenever  payment  of  his  advances 
and  commissions  is  tendered.'  When  so  directed,  it  is  the  duty  of  the 
broker  to  close  the  deal  by  selling  out  pursuant  to  instructions.*  If 
he  neglect  to  do  so  he  is  liable  for  any  resulting  loss  and  the  client 
may  recover  the  amount  of  the  margin  deposited.*  The  duty  of  a 
broker  to  sell  at  the  order  of  his  client  continues  even  after  the  latter's 
margin  is  exhausted.  While  the  legal  relation  between  broker  and 
client  is  that  of  pledgor  and  pledgee,  they  also  stand  in  the  position  of 
principal  and  agent;  and  this  latter  relation  continues  throughout 
their  dealings  irrespective  of  whether  or  not  the  principal  has  kept 
good  his  margin.  Consequently  the  broker  is  at  all  times  compelled 
to  comply  with  his  client's  instructions  even  though  his  agency  be 
coupled  with  an  interest.  There  is  no  injustice  in  this,  for  it  is  entirely 
within  the  broker's  right  at  all  times  to  protect  himself  by  requiring 
sufficient  margin,  which,  if  not  forthcoming,  entitles  him  to  sell,  and 
thus  avoid  a  loss.  If,  on  the  otha  hand,  he  is  careless  and  unbusiness- 
like, and  p^mits  the  margin  to  become  exhausted  and  a  loss  results, 
he  cannot  take  the  risk  of  making  this  good  by  holding  the  property 
of  hia  principal  after  he  is  instructed  to  sell  the  same,  and  for  any 
additional  future  loss  occurring  after  su<di  instructions  are  given, 
hold  his  customer.  Any  other  rule  would  permit  an  agent  to  q>eculate 

18.  45  L.R.A.  42  note.    See  supra,      75  Am.  Deo.  313  note. 

par.  25.  2.  Skiff  v.  Stoddard,  63  Conn.  198, 

19.  20  L.RA.(N.S.)  1161  note.         28  Atl.  104,  21  L.R.A.  102. 

20.  In^hani  v.  Taylor,  58  Conn.      75  Am.  Dee.  313,  322  note. 

603,  20  Atl.  601,  18  A,  S.  R.  291.  3.  Richardson  r.  Shaw,  209  U.  S. 

1.  Richardson  v.  Shaw,  209  U.  S.  365,  28  S.  Ct.  512,  52  U.  S.  (L.  ed.) 

365,  28  S.  Ct.  512,  52  U.  S.  (L.  ed.)  835, 14  Ann.  Gas.  981, 

835,  14  Ann.  Cas.  981;  Skiff  v.  Stod-  75  Am.  Dec.  322  note;  74  A.  S.  R. 

dard,  63  Conn'.  198,  28  AtL  104,  21  475,  481  note. 
LJCA.  102. 
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upon  the  account  and  at  the  risk  of  his  principal.  It  is  for  this  reason, 
therefore,  that  the  customer  has  the  right  to  direct  the  broker  to  sell 
his  stock  at  any  time,  and  unless  he  does  so  within  a  reasonable  time 
thereafter,  he  is  rwiponsible  for  any  loss  that  may  result  from  his 
failure  to  obey  his  client's  instructions.*  Although  a  client's  margin 
is  not  exhausted,  the  broker's  duty  does  not  require  that  he  continue 
the  transaction  indefinitely,  and  if  the  client  neglects  to  give  any 
directions  as  to  the  closing  of  the  deal,  he  himself  may  require  the 
customer,  upon  reasonable  noUoe,  to  take  up  the  stocks  which  he  may 
be  carrying  for  him.*  Where  the  broker  is  merely  instructed  to  act 
according  to  his  best  judgment,  and  he  does  so  to  the  best  of  his 
ability,  he  is  not  answerable  for  any  loss  that  results ;  •  but  if  he 
purposely  sacrifices  the  interests  of  his  principal  in  a  grossly  negligent 
manner  the  law  will  compel  him  to  respond  for  the  loss  suffered  by 
his  client.'  In  the  event  of  a  client's  margin  being  exhausted,  a 
broker,  of  course,  has  implied  authority  to  sell;*  and  the  mere  fact 
that  prior  thereto  he  accepted  a  "stop  loss  order"  in  which  a  certain 
price  was  named,  does  not  imply  that  he  agrees  to  carry  the  stock 
until  that  price  is  reached.  A  "stop  order"  is  a  direction  given  by  the 
purchaser  to  Uie  broker  to  the  effect  that,  if  the  stock  touches  the 
price  named  in  the  order,  while  it  is  being  held,  the  broker  shall  sell 
it  at  the  best  available  price ;  but  it  does  not  impose  an  obligation  upon 
the  broker  to  hold  it  until  it  readies  that  price.  It  is  merely  a  measure 
of  protection  which  the  purchaser  provides  for  himself  against  loss 
beyond  a  certain  point  in  a  fluctuating  market.* 

28.  Necessity  of  Demanding  Additional  Margin  and  Giving  Notice 
of  Sale. — Where  the  client's  margin  is  exhausted,  the  broker,  of  course, 
may  sell,^*  but  it  is  his  duty  first  to  make  a  demtmd  upon  his  client 
for  additional  margin,**  and  to  afford  him  a  reasonable  opportunity 
to  furnish  the  siune.  As  to  what  is  a  reasonable  opportunity  depends 
in  every  instance  upon  the  circumstances  of  the  particular  case,  but  as 
an  indication  of  the  extremes  between  which  it  may  oscillate,  it  may 
be  observed  that  under  any  conditions  two  days'  notice  would  be 
undoubtedly  sufficient,  while  on  the  other  hand  one  hour's  notice 
would  be  wholly  inadequate.**  If  the  client  neglects  to  comply  with 
such  demand,  the  law  imposes  upon  the  broker  the  further  duty  of 

4.  74  A.  S.  R.  i7^^,  476  note.  92,  38  Am.  Rep.  398. 

5.  Richardson  v.  Shaw,  209  II.  S.      75  Am.  Dec.  323  note. 
365,  28  S.  Ct.  512,  52  U.  S.  (L.  ed.)      8.  See  supra,  par.  17. 

835,  14  Ann.  Cas.  981:  Skiff  t-.  Stod-  9.  Ricbter  v.  Poe,  109  Md.  20,  71 

dard,  63  Conn.  198,  28  Atl.  104,  21  Atl.  420,  22  L.R.A.(N.S.)  174. 

L.R.A.  102.  75  Am.  Dee.  321  note. 

75  Am.  Dee.  313,  325  note;  74  A.  S.  10.  See  supra,  par.  17. 

R.  477  note.  11.  75  Am.  Dec  324  note;  74  A.  S. 

6.  74  A.  S.  R.  477  note.  R.  477  note. 

7.  Harris  v.  Tnmbridge,  83  N.  Y.  12.  74  A.  S.  R.  479  note. 
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giving  his  customer  notice  of  the  time  and  place  of  sale.''  As  to 
whether  there  caa  be  a  sale  without  notice  if  the  custom  of  the  stock 
exchange  sanctions  such  a  proceeding,  there  is  a  conflict  of  authority, 
some  holding  that  it  cau  be  dispensed  with  only  where  there  is  au 
express  stipulation  waiving  it,'*  while  others  take  the  view  that  where 
there  is  a  general  custom  or  usage  to  sell  ndthout  giving  notice  of  the 
time  and  place  of  sale,  there  is  no  necessity  of  notification.'^  As  al- 
ready intimated  the  necessity  of  notice  may  be  dispensed  with  by  an 
express  agreement  to  that  effect.'*  Thus  there  is  no  necessity  of  notify- 
ing a  client  where  he  enters  into  au  express  agreement  to  be  bound 
by  the  usages  of  the  firm  he  deals  with  and  it  is  customary  with  them 
to  sell  without  notice."  In  like  manner  where  the  client  is  called 
upon  for  additional  margin  and  he  informs  his  brokers  that  he  is 
unable  to  pay  any  more  and  requests  them  to  do  the  best  they  can 
for  him,  this  latter  direction  is  suilicient  to  give  them  the  right  to  sell 
without  notice  provided  that  in  doing  so  they  act  fairly.'^  An  agree- 
ment on  the  part  of  the  purchaser,  however,  which  is  merely  to  the 
effect  that  his  broker  may  sell  without  notice  in  the  event  of  his  de- 
fault to  furnish  additional  margin,  does  not  relieve  the  broker  of  his 
duty  to  make  a  demand  for  more  margin  before  closing  out  the 
transaction.'* 

29.  Duty  and  Liability  in  Case  of  Sales  on  Margin. — Inasmuch 
as  sales  upon  margin  belong  to  what  are  known  as  ''short  sales,"  the 
consummation  of  such  a  speculation  necessitates  the  temporary  pro- 
curance  of  the  property  sold  in  order  that  the  seller  may  make  delivery 
to  the  purchaser**  This  duty  rests  upon  the  seller's  broker;  and 
where  the  stocks  have  been  sold  "short"  in  the  "regular  way,"  that 
is,  not  upon  time  or  "seller's  option,'*  it  is  incumbent  upon  the  broker 
to  secure  them  in  time  to  make  delivery  upon  the  following  day.  But 
if  the  stocks  are  sold,  to  be  delivered  at  a  future  time,  that  is,  "seller's 
option,"  or  "buyer's  option,"  then  it  is  not  the  duty  of  the  broker  to 
deliver  the  stocks  until  the  oj>tion  expires,  or  until  the  purchaser  calls 
for  them.  Aside  from  the  obligation  of  procuring  a  temporary  loan 
of  the  necessary  securities,  the  duties  of  a  broker  to  his  client  upon 
receiving  an  order  to  sell  stocks  "short"  are  the  same  as  those  he  owes 
m  case  of  a  pureha.se  upon  margin,  which  have  been  heretofore  ex- 
plained.   He  is  bound  to  follow  the  directions  of  his  client  and  is 

13.  Baker  v.  Drake,  66  N.  Y.  olS,  16.  Corbett  v.  Underm-ood,  83  111. 
23  Am.  Rep.  80;  Minor  v.  Beveridge,  324,  25  Am.  Rep.  392. 

141  N.  Y.  399,  36  N.  E.  404,  38  A.  S.  16.  74  A.  B.  R.  478,  479  note. 

R.  804  and  note;  Mullen  v.  J.  J.  Quin-  17.  Baker  «.  Drake,  66  N.  Y.  olS, 

Un  &  Co.,  195  N.  Y.  109,  87  N.  E.  23  Am.  Rep.  80. 

1078,  24  L.R.A.(N.S.)  511  and  note.  18.  Covell  v.  Loud,  135  Mass.  41,  46 

75  Am.  Dec.  315,  316,  324  note;  74  Am.  Rep.  446  and  note. 

A.  S.  R.  477  note.  19.  74  A.  S.  R.  478  note, 

14.  74  A.  S.  R.  478  note.  20.  See  supra,  p&r.  17. 
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responsible  for  any  neglect  upon  his  part  to  execute  ordinary  care  and 
diligence.  So,  if  ordered  to  sell  at  a  fixed  price,  he  must  sell  at  that 
price  if  possible;  and  if  at  the  market  price,  he  must  sell  at  the  best 
possible  market  price.  When  ordered  by  his  client,  he  should  im- 
mediately proceed  to  close  the  transaction  by  buying  the  requisite 
securities  and  returning  them  to  the  person  from  whom  they  were 
originally  borrowed.  Directions  as  to  the  time  for  covering  a  "short 
sale"  are  frequently  given  in  advance  by  customers  who  are  desirous 
of  limiting  at  the  outset  l^eir  possible  loss  in  the  event  of  a  rise  in  the 
market.  An  instruction  of  ihis  character  is  commonly  known  as  a 
"atop  order"  and  imposes  upon  the  broker  the  duty  of  closing  out  the 
deal  by  purchasing  when  the  price  named  is  reached.*  If  the  client 
neglects  to  furnish  additional  margin  as  required  the  broker  is  bound 
to  use  ordinary  diligence  to  prevent  loss  to  himself  and  his  principal 
by  buying  for  the  purpose  of  covering  the  transaction,  even  though 
it  becomes  necessary  to  do  so  before  the  maturity  of  the  contract.' 
Before  covering,  however,  it  is  the  duty  of  the  broker  to  inform  the 
client  of  the  depletion  of  his  margin  and  to  demand  that  he  furnish 
additional  security.*  While  it  is  ordinarily  the  duty  of  the  broker  to 
close  the  deal  in  case  such  request  is  not  complied  with,  he  is  not 
required  to  do  so  where  the  client,  instead  of  making  an  absolute  re- 
fusal, accompanies  it  by  a  promise  to  pay  the  losses  when  differences 
are  settled  and  not  before.* 

30.  Duty  to  Account  and  Extent  Thereof  in  General. — A  broker 
is  bound  to  keep  accurate  records  of  his  proceedings  and  to  account  to 
his  principal  for  all  funds  belonging  to  the  latter,*  whether  received 
directly,  or  indirectly  as  in  the  case  of  dividends,  interest,  or  other 
profits  accruing  upon  stocks  or  securities  of  a  similar  character,  which 
happen  to  be  in  the  possession  of  the  broker.'  He  is  under  a  legal 
obligation  to  account  not  only  for  the  proceeds  of  an  authorized  sale,' 
but,  at  the  election  of  his  employer,  he  may  be  held  accounteble  for 
such  sums  as  he  may  have  received  upon  a  wrongful  sale.^  As  tlie 
law  does  not  permit  him  to  manipulate  his  agency  for  his  own  per- 
sonal gain,'  it  holds  him  answerable  to  his  employer  for  any  secret 
profits  he  may  have  made  in  his  own  behalf.**  Thus,  as  a  general 
rule,  where  a  broker  in  the  course  of  his  employment  secretly  accepts 

1.  75  Am.  Dec.  321,  323,  324  note.        6.  75  Am.  Dec.  313  note. 

2.  Perin  *.  Parker,  126  111.  201,  18  7.  Richardson  v.  Shaw,  209  U.  S. 
N.  E.  747,  9  A.  S.  R.  571,  2  L.R.A.  365,  28  S.  a.  512,  52  U.  S.  (L.  ed.) 
336.  835,  14  Ann.  Cas.  981. 

3.  75  Am.  Dec.  323  note;  74  A.  S.      8.  75  Am.  Dec.  320  note. 
R.  479  note.  9.  See  supra,  par.  24-26. 

4.  Perin  c.  Parker,  126  111.  201,  18  10.  Kramer  v.  Winslow,  130  Pa.  St. 
N.  E.  747,  9  A.  S.  R.  571,  2  L.R.A.  484, 18  Atl.  923, 17  A.  8.  R.  782;  Wat- 
336.  son  V.  Bayliss,  62  Wash.  329,  113  Pac. 

74  A.  S.  R.  479  note.  770,  34  L.R.A.(N.S.)  1210  and  note. 

6.  93  Am.  Dec.  174  note. 
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a  commission  from  the  other  party  to  the  contract,  he  is  not  permitted 
to  return  it  but  is  compelled  to  account  to  his  principal  therefor.*^ 
The  employer,  of  course,  is  not  entitled  to  such  an  accountiDg  where 
the  commissions  from  the  opposite  side  were  received  with  his  knowl- 
edge and  consent,  or  where  he  did  not  employ  the  broker  to  secure 
the  best  price  obtainable  but  merely  to  secure  the  acceptance  of  bis 
propontioa.^'  In  like  manner  where  a  broker,  employed  to  exchange 
real  estate,  is  told  by  his  principal  that  the  amount  received  on  the 
exchange  must  include  all  commissions  to  be  i^eived  or  claimed  by 
him,  his  principal  cannot  hold  him  accountable  for  commissions  re- 
ceived from  the  other  party  on  making  the  exchange  on  the  terms 
and  for  the  price  fixed  by  the  principal.^'  Moreover,  where  several 
owners  of  real  estate  invest  one  of  their  number  with  the  title  thereto 
as  trustee  to  sell,  and  the  brokers  selected  by  the  latter  divide  with  him 
their  commissions  pursuant  to  a  pre-arranged  agreement,  the  owners 
of  the  property,  in  instituting  an  aotion  against  the  trustee  to  compel 
an  accounting  of  the  share  of  commission  received  by  him,  are  thereby 
estopped  from  suing  the  brokers  for  the  commissions  retained  by  them 
for  effecting  the  sale,  since  they  thereby  affirm  the  contract  of  employ- 
ment even  though  it  might  otherwise  be  illegal  because  of  the  pro- 
vision for  the  division  of  commissions.^*  As  has  been  explained  in 
another  connection,**  where  the  broker  has  secretly  profited  by  selling 
his  own  property  to  his  employer,  the  latter  cannot  retain  the  prop- 
erty and  at  the  same  time  hold  the  broker  accountable  for  his  illicit 
gain,  unless  the  broker  acquired  the  property  aft«r  the  inception  of,  or 
with  a  view  to,  his  employment  and  the  subsequent  sale  thereof  to 
his  principal.  In  order  to  make  effective  the  client's  right  to  an 
accounting,  he  should  be  accorded  a  full  right  of  examination  before 
trial  whenever  it  appears  that  his  broker  has  been  guilty  of  misconduct 
in  the  discharge  of  his  duties.**  While  there  may  be  an  account 
stated  between  the  broker  and  his  client,"  in  the  absence  of  such  the 
burden  of  proof  in  an  action  for  an  accounting  is  upon  the  agent  in 
80  far  as  he  seeks  to  establish  proper  credits  in  his  favor.^^  Obviously 
in  an  action  for  tJie  proceeds  of  a  sale,  the  broker  should  be  permitted 
to  prove  what  in  fact  be  received  for  the  property  sold.'*  It  should 
be  noted,  in  this  connection,  that  a  foreign  principal  may  hold  a 

11.  Cannell  v.  Smith,  142  Pa.  St.  648,  69  S.  £.  1045,  37  L.R.A.(N.S.) 
25,  21  AtL  793,  12  LJtJV.  395;  Bast-  923. 

erlv  V.  Mills,  54  Wash.  356,  103  Pae.     IS.  See  supra,  pur.  26. 
475,  28  L.R.A.(N.S.)  952  and  note.        16.  75  Am.  Dec.  317  note. 

12.  28  L.R.A.(N.S.)  953  note.  17.  27  L.R.A.  821  note.   As  to  ac- 

13.  Holmes  v.  Catheart,  88  Minn,  connts  stated  in  general  see  vol.  1,  p- 
213,  92  N.  W.  956,  97  A.  S.  R.  513,  60  280  et  aeq. 

LJt.A.  734.  18.  Little  v.  Pbipp8,.208  Mass.  331, 

28  LJt.A.(N.S.)  953  note.  04  K.  £.  260,  34  L.R.A.(N.S.)  1046. 

14.  Heckscher  v.  Blanton,  111  Ta.     19.  Kvamme  «.  Barthell,  144  la.  418, 

118  N.  W.  766,  31  LJtA..(N.S.)  207. 
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subagent  accountable  for  moneys  received  in  the  course  of  the 
agency.***  Where  an  infant  has  deposited  money  with  a  stockbroker 
as  a  margin,  and  there  has  been  no  dehvery  of  stock,  and  the  transac- 
tion has  resulted  in  a  net  loss  to  the  infant,  he  may  avoid  the  contract 
on  the  ground  of  infancy,  and,  having  repudiated  any  orders  given, 
may  recover  the  money  deposited  without  any  conditions  of  rescission 
being  imposed;  but  if  any  stock  has  been  delivered,  it  must  first  be 
restored,  thou^  it  has  been  held  that  as  the  contract  was  vnd  ab 
initio,  as  against  public  policy,  no  condition  could  be  imposed  in  either 
event.* 

31.  Accounting  in  Illegal  Marginal  Transactions. — The  presump- 
tion of  law  is  ordinarily  in  favor  of  the  validity  of  a  speculative  con- 
tract for  the  purchase  and  of  stocks  upon  margin ;  for,  so  long 
as  there  is  in  good  faith  a  purchase,  the  delivery  may  be  postponed  or 
made  to  depend  upon  a  future  condition,  and  the  slock  carried  on 
margin  or  otherwise  in  the  meantime  without  affecting  the  legality  of 
the  operation.*  To  invalidate  a  contract  for  the  purchase  and  sale 
of  stocks  in  the  future,  it  must  appear  that  neither  party  to  the  con- 
tract contemplates  an  actual  delivery,  but  that  both  parties  have  the 
intention  of  settling  only  the  differences.*  If  there  is  not  to  be  a 
delivery  under  any  circumstances,  as  a  pBxt  of  the  performance  and 
eompletioa  of  the  purchase,  then  the  transaction  is  a  mere  wager  on 
the  rise  and  fall  of  prices,  a  gambling  contract,  and  therefore  un- 
enforceable.* In  determining  whether  or  not  delivery  was  actually 
contemplated,  evidence  that  the  magnitude  of  the  purchase  far  ex- 
ceeded the  client's  ability  to  pay  and  that  this  fact  was  known  to  the 
broker,  is  a  strong  circumstance  indicating  no  intention  of  receiving 
the  property,  but  rather  an  intention  to  settle  the  difference  between 
the  market  price  and  the  contract  price.*  Obviously,  under  no  circum- 
stances can  money  representing  the  profits  of  such  an  illegal  venture 
be  recovered,*  and  as  the  usual  policy  of  the  law  is  to  leave  the  parties 
to  an  illegal  contract  where  it  finds  them,  the  client  is  in  an  equally 

20.  McKenzie  c.  Nevius,  22  Me.  138,  and  note,  5  L.RJi.  200;  Peters  v. 

38  Am.  Dec.  291.  Grim,  14ft  Pa.  St.  163,  24  Atl.  192,  34 

1.  Benson  v.  Tucker,  212  Mass.  GO,  A.  S.  R.  599;  McGrew  v.  City  Produce 
98  N.  E.  589,  41  L.R.A.(N.S.)  1219  Exchange,  85  Tenn.  572,  4  S.  W.  38, 
and  note.  4  A.  S.  R.  771  and  note;  Snoddy  v. 

2.  Riehter  v.  Poe,  109  Md.  20,  71  American  Nat.  Bank,  88  Tenn,  573, 13 
Atl.  420,  22  L.R.A.(N.S.)-174;  Peters  S.  W.  127,  17  A.  S.  R.  918  and  note, 
V.  Grim,  149  Pa.  St.  163,  24  Atl.  192,  7  L.R.A.  705. 

34  A.  S.  R.  599.  23  A.  S.  R.  487,  488  note.    As  to 

3.  Jamieson  v.  Wallace,  167  111.  388,  gambling  contracts  in  general,  see  Cow- 
47  N.  E.  762,  5f)  A.  S.  R.  302.  tracts. 

4.  Clarke  v.  Brown,  77  Ga.  606,  4  5.  Jamieson  f.  Wallace,  167  III.  388, 
A.  S.  R.  98  and  note;  Jamieson  r.  Wal-  47  N.  E.  762,  59  A.  S.  R.  302. 

laee,  167  111.  388,  47  N.  E.  762,  59  A.  6.  Clarke  v.  Brown,  77  Ga.  606,  4 

S.  R.  302;  Harvey  r.  MerrUl,  150  A.  S.  R.  98. 
Mass.  1,  22  K.  E,  40,  l.>  A.  S.  R.  ir)9 
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helpless  condition  with  respect  to  the  recovery  of  the  "margins"  de- 
posited by  him.^  In  some  jurisdictions,  however,  it  has  been  held  that 
the  broker  must  account  for  money  in  his  hands  in  so  far  as  it  repre- 
sents the  original  sum  hazarded  by  the  client  and  does  not  consist 
of  the  principal's  profits  upon  the  illegal  venture,  the  theory  being 
that  the  principal  need  not  invoke  the  contract  to  aid  him,  and  the 
broker  cannot  set  up  its  illegality  to  defeat  the  action  for  the  money 
held  as  agent.^  Thus,  when  a  gambling  transaction  in  stocks  is  closed 
between  the  principal  and  his  broker,  the  account  rendered  and  set- 
tled, and  the  entire  profit  paid  over,  leaving  in  the  broker's  hands  only 
the  original  deposit  recognized  by  both  parties  as  the  principal's  money 
in  the  broker's  hands  in  contemplation  of  new  transactions,  the  prin- 
cipal may  recover  the  amount  of  such  deposit  from  the  broker  before 
entering  into  further  transactions,  fmd  the  illegal  character  of  the' 
former  transaction  cannot  be  set  up  in  defense.*  Where  by  virtue  of 
statutory  or  constitutional  provisions,  marginal  speculations  are  made 
unlawful,  a  customer  suffering  a  1ms  is  permitted  to  recover  the 
money  or  properly  conveyed  to  the  broker  as  security  for  his  prospec- 
tive advances,  without  returning  such  as  were  actually  made.**  More- 
over, under  the  provisions  of  a  statute  giving  the  loser  of  a  wager  the 
right  to  recover  money  transferred  to  the  winner,  the  mere  fact  that 
one  of  the  parties  has  professed  to  act  in  the  capacity  of  a  broker  will 
not  render  him  the  less  liable  to  the  penalties  of  the  law,  nor  con- 
stitute a  defense  to  an  action  in  which  the  other  party  seeks  to  recover 
the  funds  he  risked  upon  the  venture.*^ 

32.  Liability  for  Fraudulent  Conduct. — If  the  misconduct  of  a 
broker  is  so  gross  as  to  be  fraudulent  in  character,  or  if  he  is  guilty  of 
purposely  practicing  a  fraud  upon  his  employer,  he  is  answerable  in 
damages  to  the  latter  for  such  loss  as  is  occasioned  thereby.**  Thus  a 
misrepresentation  to  an  intending  purchaser  of  real  property  as  to 
the  time  when  ixaina  arrive  and  depart  from  a  station  near  by,  falsely 
and  fraudulently  made  by  a  broker  employed  by  him  and  believed  to 
be  true,  whereby  a  purchase  of  such  property  was  induced,  is  action- 
able, though  the  plaintiff  might  have  acquired  from  other  persons  the 
knowledge  which  he  sought,  tmd  the  means  of  knowledge  were  equally 

7.  Gregory  v.  Wendell,  39  Mich.  337,  511 ;  Jamieson  v.  Wallace,  167  III. 
33  Am.  Rep.  390.  388,  47  N.  E.  762,  59  A.  S.  R.  302 

23  A.  S.  R.  488  note.  and  note. 

8.  Clarke  v.  Brown,  77  Ga.  606,  4  11.  Lester  v.  Buel,  49  Ohio  St.  240, 
A.  S.  R.  98;  Peters  v.  Grim,  149  Pa.  30  N.  E.  821,  34  A.  S.  R.  556. 

St.  163,  24  Atl.  192,  34  A.  S.  R.  599  59  A.  S.  R.  308  note, 

and  note.  12.  Hoist  v.  Stewart,  161  Mass.  516, 

1  A.  S.  R.  760  note.  37  N.  E.  755,  42  A-  S.  R.  442;  Holmes 

9.  Peters  v.  Grim,  149  Pa.  St.  163,  v.  Cathcart,  88  Minn.  213,  92  N.  W. 
24  Atl.  192,  34  A.  S.  R.  599.  956,  97  A.  S.  R.  513,  60  L.R.A.  734. 

10.  Cashman  v.  Root,  89  Cal.  373,  74  A.  S.  R.  481  note. 
26  Pac.  883,  23  A.  S.  R.  482, 12  L.R.A. 
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open  to  himself  and  to  his  hroker."  In  the  case  of  marginal  trans- 
actions, it  is  held  that  where  a  broker,  instead  of  making  actual  pur- 
chases and  sales,  reports  fictitious  deab,  he  is  guilty  of  such  fraud 
that  his  customer  can  recover  the  margins  dep(^ted  whether  the  latter 
has  been  actually  injured  or  not.**  Where  difficulties  arise  between  a 
broker  and  his  employer  because  of  the  alleged  fraudulent  conduct  of 
the  former,  the  courts  look  behind  all  forms  and  at  the  substance  of 
the  transaction.  Accordingly,  in  an  action  to  recover  from  a  broker 
engaged  to  purchase  real  estate  the  secret  profit  which  he  made  by 
falsely  representing  that  he  was  compelled  to  pay  for-Uie  property 
the  price,  paid  him,  parol  evidence  is  admis^ble  on  the  ground  of 
fraud  to  show  that  be  had,  in  fact,  been  acting  as  the  plaintiff's  broker, 
notwithstanding  that  such  evidence  is  in  direct  conflict  with  what 
'purports  to  be  a  written  contract  wherein  he  as  vendor  agrees  to  sell 
the  property  to  his  principal  for  a  certain  sum.**  Although  it  has 
been  decided  that  the  mere  breach  by  a  broker  of  an  oral  agreement 
to  purchase  certain  real  estate  in  behalf  of  his  employer  is  such  a  fraud 
as  will  take  the  case  out  of  the  statute  of  frauds  and  impress  the  prop- 
erty with  a  trust  in  the  latter's  favor,  irrespective  of  whose  money 
went  to  the  payment  of  the  purchase  price,**  the  decisions  generally 
hold  to  the  contrary.  By  the  weight  of  authority,  the  fact  that  the 
contract  of  employment  contemplated  that  the  title  should  be  taken 
in  the  name  of  the  principal  seems  to  be  considered  immaterial,  the 
principal's  right  to  compel  a  conveyance  being  held  to  depend  on 
who  paid  the  purchase  money.  If  the  employer  pdd  the  purchase 
money,  a  trust  results  in  his  favor,  and  he  may  compel  a  conveyance 
of  the  property.  But  where  the  purchase  is  made  with  the  agent's 
money  no  trust  arises.*' 

33.  Liability  for  Conversien  in  GeneraL — Owing  to  the  fact  that 
brokers  rarely  acquire  the  possession  of  their  employer's  property  they 
seldom  have  an  opportunity  of  converting  it,  though  instances  of  mis- 
conduct of  this  character  are  quite  common  among  stockholders,  owing 
to  the  general  usage  to  permit  the  securities  dealt  in  to  pass  through 
their  hands.  As  a  general  rule,  if  a  linker  transfers  or  parts  with 
his  principal's  property  in  a  way,  or  for  a  purpose,  not  authorized, 
he  is  liable  as  for  a  conversion ;  but  trover  cannot  be  predicated  upon 
the  mere  fact  that  he  sells  for  a  price  lower  than  he  was  authorized 

18.  Hoist  V.  Stewart,  161  Mass.  516,  (N.S.)  112  and  note. 

37  N.  E.  755,  42  A.  S.  R.  442.  17.  Burden  v.  Sheridan,  36  la.  125, 

14.  74  A.  S.  B.  481  note.  14  Am.  Rep.  505  j  Dougan  tj.  Bemis, 

15.  Lavallear  v.  Habn,  152  la.  649,  95  Minn.  220,  5  Ann.  Cas.  253  and 
132  N.  W.  877,  39  Lit.A.(N.S.)  24  note. 


16.  Johnson  v.  Hayward,  74  Neb.  Ann.  Cas.  805  note. 
157,  103  N.  W.  1058,  107  N.  W.  384,      For  a  full  discussion  of  this  subject 
12  Ann.  Cos.  800  and  note,  5  L.RA.  see  Trusts. 
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to  acc^t,  or  that  he  takes  inadequate  security^  though  of  course  he  ia 
answerable  for  his  misconduct  in  dther  case  in  a  different  form  of 
action.**  While  the  sale  or  pledge  of  the  particular  shares  of  stocks 
purchased  for  an  individual  customer  will  amount  to  a  conversion 
where  the  broker  has  expressly  agreed  to  set  them  apart  for  the  benefit 
of  that  particular  client  and  to  refrain  from  using  them  himself,** 
in  the  absence  of  any  such  agreement  it  is  not  sufficient  to  constitute 
a  conversion  if  the  broker  has  at  all  times  in  his  possession  or  under 
his  control  securities  of  the  same  kind  and  of  like  amount  as  those 
sold.**  Of  course  if  the  broker  has  not  sufficient  shares  of  the  same 
kind  to  make  delivery  to  his  client  upon  demand,  he  is  guilty  of 
converting  them  and  is  liable  therefor.*  Thus  in. case  of  a  pledge- 
of  stock  to  a  broker,  transferred  to  him  on  the  books  of  the  corpora- 
tion without  any  distinguishing  mark,  he  is  liable  if,  at  any  time 
while  the  contract  is  running,  he  ceases  to  have  sufficient  shares  to 
cover  the  pledge;  nor  will  a  mere  right  to  recall  sufficient  shares  hypo- 
thecated by  him,  relieve  him  from  responsibility,*  for  at  common  law 
he  has  no  right  to  repledge  as  security  for  his  own  debt.'  In  marginal 
transactions,  however,  the  broker  usually  has  either  express  or  implied 
authority  to  hypothecate  the  stock  purchased  in  behalf  of  his  client; 
but  even  here  his  right  to  repledge  is  limited  in  its  extent  to  the 
amount  of  the  indebtedness  that  is  due  him  from  his  client.'  Conse- 
quently, if  he  repledges  for  a  greater  amount,  it  is  an  act  of  conversion 
on  his  part.^  Moreover  a  broker  is  liable  in  txvver  if  he  sells  pledged 
property  before  the  maturity  of  the  debt  it  was  intended  to  secure.' 
Similarly  in  marginal  transactions,  a  broker  is  guilty  of  conversion 
if  he  makes  an  unauthorized  sale  before  his  client  is  in  .default,^  and 
even  though  the  margin  of  the  latter  be  exhausted  a  sale  without  prior 
notice  of  the  time  and  place  thereof  will  ordinarily  entail  a  like 
liability  upon  the  part  of  the  broker,^  as  the  client  is  usually  entitled 
to  a  notice  of  that  character.*  Tender  of  the  balance  due  on  a  mar- 


is. Baker  v.  Drake,  53  N.  Y.  2U,  13 
Am.  Rep.  507. 

93  Am.  Dec.  174  note. 

19.  75  Am.  Dec.  320  note;  74  A.  S. 
R.  472  note. 

20.  Nourse  v.  Prime,  4  Johns.  Ch. 
(N.  Y.)  490,  8  Am.  Dec.  606;  Horton 
V.  Morgan,  19  N.  Y.  170,  75  Am.  Dec. 
311-,  Gilpin  v.  HoweU,  5  Pa.  St.  41, 
45  Am.  Dec.  720. 

74  A.  S.  R.  472,  473,  488  note. 

1.  75  Am.  Dec.  320  note;  Ann.  Cas. 
1912B  563  note. 

2.  42  Am.  Dec.  93  note. 

3.  74  A.  S.  R.  480  note. 

4.  See  supra,  par.  18. 

6.  Clarke  v.  Baillte,45  Can.  Sap.  Ct. 


50,  Ann.  Caa.  19128  548  and  note. 
74  A.  S.  R.  474,  475  note. 

6.  Dykers  v.  AUen,  7  HiU  (N.  Y.) 
497,  42  Am.  Dee.  87. 

7.  Mnllen  «.  J.  J.  Quinlan  &  Co., 
195  N.  Y.  109,  87  N.  E.  1078,  24 
Lja.A.(N.S.)  511. 

74  A.  S.  R.  479,  481  note. 

8.  Baker  v.  Drake,  66  N.  Y.  518,  23 
Am.  Rep.  80;  Content  v.  Banner,  184 
N.  Y.  121,  76  N.  E.  913,  6  Ann.  Cas. 
106;  Mullen  v.  J.  J.  Quinlan  &  Co., 
195  N.  Y.  109,  87  N,  E.  1078,  24 
LJt.A.(N.S.)  511. 

38  A.  S.  R.  807  note. 

9.  See  supra,  par.  28,  29. 
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ginal  transactioQ  and  a  demand  for  delivery  are  not  necessary,  how- 
ever, to  sustain  cui  action  in  toover  against  the  broker  for  the  actual 

conversion  of  the  property  purchased.*®  With  respect  to  the  client's 
right  to  waive  the  tort  and  sue  in  contract,  it  should  be  noted  that 
one  whose  bonds  have  been  converted  and  consumed  by  a  brokerage 
firm,  cannot  proceed  upon  the  theory  that  the  right  of  action  in  con< 
tract  is  joint  and  several  like  that  in  tort,  and  prove  his  claim  in  bank- 
ruptcy proceedings  against  both  the  estate  of  the  firm  and  that  of 
an  individual  partner  who  is  not  shown  to  have  participated  in  the 
conversion,  or  benefited  thereby  except  as  a  member  of  the  firm.** 

34.  Damages  Recoverable  in  Case  of  Conversion. — In  the  event 
of  a  broker  converting  the  property  of  his  employer,  the  measure  of 
damages  recoverable  by  the  latter  is  ordinarily  determined  by  the 
value  of  the  property  at  the  time  of  its  conversion.  A  different  rule 
prevails,  however,  in  case  of  the  misappropriation  of  stocks,  bonds, 
and  other  securities  of  a  similar  character,  the  market  value  of  which 
is  liable  to  be  continually  fluctuating.  Securities  of  this  nature  are 
invested  in,  to  a  large  extent,  for  the  purpose  of  taking  advantage  of 
the  fluctuations  in  value  to  which  they  are  susceptible,  and  it  would 
therefore  be  manifestly  unjust  to  limit  a  wronged  investor  to  the  re- 
covery of  the  market  value  of  his  stocks  or  bonds  at  the  time  of  their 
conversion  and  thus  deprive  him  of  the  benefit  of  an  advance  in  the 
market.  Consequently,  with  respect  to  securities  of  this  class,  the 
rule  prevails  that  the  extent  of  the  client's  recovery  is  to  be  determined 
by  the  highest  market  value  that  may  be  reached  by  the  property  at 
any  time  from  the  day  of  its  conversion  until  the  expiration  of  a 
reasonable  period  thereafter.*^  Thus  it  has  been  held  that  the  dam- 
ages for  conversion  by  a  broker  of  stocks  carried  by  him  for  a  customer 
on  margin  may  be  based  on  the  highest  market  price  within  two 
months  of  the  conversion,  if  such  time  is,  under  all  the  circumstances 
of  the  case,  a  reasonable  one.*' 

35.  Effect  of  Replacing  Stock  Converted — Once  a  broker  con- 
verts the  property  of  his  employer,  he  remains  liable  to  the  latter  even 
though  he  subsequently  acquires  a  sufTicient  number  of  the  same  kind 
of  stocks  or  boncb  to  replace  those  converted.**  Evidence  is  inadmis- 
sible to  establish  a  usage  of  brokers  to  sell  and  hypothecate  pledged 

10.  Mullen  v.  J.  J.  Qoinlan  &  Co.,  Qninlan  &  Co.,  195  N.  T.  109,  87  N. 
195  N.  Y.  109, 87  N.  E.  1078, 24  LJI.A.  E.  1078,  24  L.R.A.(N.S.)  511;  Clarke 
(N.S.)  511.  V.  Baillie,  45  Can.  Snp.  Ct.  50,  Ann. 

11.  Reynolds  v.  New  York  Trust  Cas.  1912B  548. 

Co.,  188  Fed.  611,  UO  C.  C.  A.  409,  75  Am.  Dec  320  note;  74  A.  S.  R. 

39  L.RJL.(N.S.)  391  and  note.  480  note. 

18.  Dykeis  v.  Allen,  7  Hill  (N.  T.)  18.  Mullen  v.  J.  J.  Quuilan  &  Co„ 

497,  42  Am,  Dec,  87;  Baker  v.  Drake,  195  N.  Y.  109,  87  N,  E.  1078,  24 

66  N.  Y.  518,  23  Am.  Rep.  80;  Minor  LJe.A.(N.S.)  511. 

V.  Beveridge,  141  N.  Y.  399,  36  ^.  £.  14.  74  A.  8.  R.  480  note. 
404,  38  A.  S.  R.  804;  MnUen  v.  J.  J. 

288 


Digitized  by  Google 


4  R.  0.  L. 


BROKERS 


property  at  pleasure^  and  to  return  an  equal  number  of  shares  upon 
payment  of  the  amount  secured  by  the  pledge,  as  such  a  custom  would 
be  contrary  to  the  general  laws  and  the  agreement  of  the  parties.'* 
To  allow  a  broker  to  sell  his  customer's  stock  without  authority,  and 
speculate  upon  replacing  it  at  a  lower  price,  would  be  encouraging 
speculation  by  agents,  at  the  risk  of  their  principals.  Should  the 
stock  rise  largely  in  price  after  the  broker  had  thus  divested  himself 
of  all  control  over  the  shares  which  he  hftd  purchased  on  the  order 
of  his  principal,  the  broker  might  be  unable  to  replace  them,  and  the 
employer  would  have  no  remedy  except  a  personal  claim  against  the 
broker.  This  clearly  is  not  what  is  contemplated  under  an  agreement 
to  buy  and  carry  stocks.  The  customer  does  not  rely  upon  an  ar- 
rangement of  the  broker  to  procure  and  furnish  shares  when  required, 
but  upon  his  actually  purchasing  and  holding  the  number  of  shares 
ordered,  subject  only  to  payment  of  the  purchase  price."  It  is  true, 
of  course,  that  if  the  client  npon  demand  receives  from  the  broker 
shares  of  the  same  kind  and  to  an  equal  amount  at  par  value,  even 
though  he  does  so  in  ignorance  of  the  broker's  misconduct,  he  cannot 
show  that  he  is  any  worse  off  than  he  would  be  if  the  shares  had  been 
kept  for  him  by  the  broker,  always  ready  for  delivery.  Viewed  from 
such  a  standpoint  he  has  sustained  no  damage,  and  were  it  not  for 
the  fiduciary  position  of  the  broker  he  might  have  no  redress.  But 
in  equity  bis  right,  upon  learning  of  the  wrongful  sale,  to  hold  the 
broker  accountable  for  its  proceed  or  for  the  value  of  the  securities 
at  the  time  of  the  sale,  as  upon  a  conversion  thereof  to  his  own  use. 
appears  to  admit  of  no  doubt.  Of  course,  where  the  broker  has  re* 
placed  the  securities  converted  and  a  delivery  of  the  substitutes  has 
been  accepted  by  the  client  in  ignorance  of  the  true  state  of  affairs,  the 
t»x>ker  is  entitled  in  an  equitable  accounting  to  credit  for  the  value 
of  the  shares  at  the  time  they  were  so  accepted  unless  the  client  returns 
or  tenders  a  return  of  them.  The  mere  fact  that  the  customer  does  not 
offer  to  return  them  after  learning  of  the  true  state  of  affairs  does  not 
amount  to  a  ratification  of  the  broker's  misconduct.  It  is  not  the  right 
of  the  latter  to  insist  upon  the  client's  returning  or  tendering  a  return 
of  such  shares  before  instituting  suit  for  an  accounting.  If  a  broker 
bad  this  right,  he  might  put  a  client,  who  had  innocently  parted  with 
shares  so  taken  over,  in  a  position  of  serious  difficulty;  in  fact,  he 
might  effectually  deprive  him  of  his  right  of  action.   The  broker, 

16.  Dykers  v.  Allen,  7  Hill  (N.  Y.)  held  that  he  is  nnder  no  dnty  to  buy 

497,  42  Am.  Dec.  87.  at  the  inception  of  a  marginal  deal,  so 

16.  74  A.  S.  R.  480  note.  long  as  he  m  ready  and  able  at  any 

Although  this  is  the  view  that  gen-  time  to  procure  them  in  the  market 

erally  prevails  with  respect  to  the  and  deliver  them  on  demand  at  the 

nature  of  the  obligation  assumed  by  price  of  the  contract.  See  aupra,  par. 

a  broker  in  a  marginal  transaction  fer  27. 
the  purchase  of  securities,  it  has  been 
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whose  misconduct  has  led  to  such  a  difficulty,  cannot  coiAplain  if  his 
client  elects  to  retain  the  securities,  ginng  him  credit  in  the  account- 
ing for  their  market  value  when  received.*' 

36.  Effect  of  Broker's  Insolvency  in  General. — Ordinarily  the  sol- 
vency or  insolvency  of  a  broker  is  a  matter  of  no  consequence  in  so 
far  as  his  relations  with  his  principal  are  concerned,  owing  to  the 
fact  that  his  authority  is  usually  limited  to  the  negotiation  of  a  trans- 
action and  does  not  extend  to  buying  or  selling  in  his  own  name  or  to 
receiving  payment  in  his  principal's  behalf.  Where  his  powers  are 
not  of  such  a  limited  character,  however^  the  question  of  his  solvency 
may  become  of  vital  importance,  as  is  frequently  the  case  in  dealings 
between  a  stockholder  and  his  client.  Although  it  is  customary  for 
a  stockbroker  to  deal  in  his  own  name,  title  to  the  stocks  and  bonds 
he  purchases  for  his  clients  is  deemed  to  be  in  ^  latter;  and  this  is 
the  view  that  generally  obtains  even  in  the  case  of  raurginal  trans- 
actions where  tiie  broker  has  advanced  the  whole  or  a  portion  of  the 
purchase  price."  Consequently,  upon  the  insolvency  of  a  stockbroker 
his  assignee  acquires  no  title  to  the .  stocks  and  bonds  held  by  the 
broker  m  behalf  of  hi?  customers,**  though  he  succeeds  of  course  to 
whatever  nghte  the  broker  may  have  as  pledgee  of  such  securities. 
If  the  customer  can  show  that  at  the  tame  of  his  broker's  assignment 
or  bankruptcj-  the  latter  held  the  precise  certificates  of  stock  of  evi- 
dences of  title  originally  purchased  in  fulfilment  of  his  order;  or, 
should  this  be  impossible  of  definite  proof,  so  long  as  it  appears  that 
the  broker  was  carrying  certain  particular  stocks  and  bonds  in  ful- 
filment of  his  obligations  to  that  particular  customer,  the  latter  is 
entitled  to  their  possession  upon  payment  of  any  balance  that  remains 
due  upon  the  transaction.  In  like  manner  a  customer  is  entitled  to 
the  delivery  of  his  stocks  or  bonds  upon  payment  of  the  purchase  price 
and  broker's  commissions  in  full,  even  though  the  particular  shares 
or  evidences  of  title  that  belong  to  him  are  capable  of  no  more  precise 
identification  than  that  the  broker  wa-?  carrying  a  block  of  similar 
stocks  or  bonds  sufficient  to  satisfy  the  demands  of  all  his  customers, 
the  broker  himself  included  where  he  has  speculated  on  his  own  ac- 
count in  the  same  kind  of  securities.  Where  it  appears  that  the  block 
carried  is  sufficient  to  satisfy  the  demands  of  all  customers,  but  insuffi- 
;.ient  to  meet  the  demands  of  the  broker  and  his  customers  combined, 
the  natural  presumption  is  that  the  broker  has  disposed  of  his  own 
shares  and  has  not  violated  his  duty  by  converting  the  property  of  hia 
customers,  and  unless  this  presumption  is  rebutted  each  customer  is 

17.  Gsrke  v.  B^lie,  45  Can.  Sup.  £.  913,  6  Ann.  Gas.  106. 

Ct.  30,  Ann.  Gas.  19128  548.  74  A.  S.  R.  481  note.    See  supra, 

18.  Riehai^son  v.  Shaw,  209  U.  S.  par.  16. 

365,  28  @.  Ct.  512,  52  U.  S.  (L.  ed.)     19.  74  A.  S.  B.  482  neto;  14  Ann. 
835,  14  Ann.  Can.  981  and  note;  Con-  Gas.  987  note, 
tent  V.  Banner,  184  N.  Y.  121,  76  it. 
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entitled  to  the  delivery  of  the  amount  that  is  his  dne  upon  payment 
to  the  broker  in  full.**  If  this  presumption  is  rebutted,  however,  it 
naturally  follows  that  the  situation  is  equivalent  to  that  where  the 
amount  of  stock  on  band  is  insufficient  to  satisfy  the  demands  of  all 
eustomera,  and  whore  this  is  the  ca^e.  equity  requires  that  the  stoik 
be  divided  pro  rata  among  all  th<^  for  whom  the  broker  was  under 
an  obligation  to  carry  such  stock:  and  each  is  entitled  to  his  pro- 
portionate share  upon  paying  the  balance  due  on  his  account.  With 
respect  to  marginal  customers  no  distinction  is  made  between  those 
that  stand  in  the  position  of  debtors  and  those  that  are  creditors,  no 
priority  being  accorded  the  latter  since  they,  like  the  unfortunate 
debtors,  are  nothing  more  than  customers  whose  stock  is  held  as  a 
pledge  by  the  broker.'  The  authorities  are  not  in  accord  as  to 
whether  or  not  a  broker  is  a  trustee  of  money  which  represents  the 
proceeds  of  a  sale  made  in  his  principal's  behalf,  or  which  was  re- 
ceived by  him  for  the  purpose  of  making  a  purchase  which  was  never 
consummated.  According  to  the  opinion  of  some  he  is  not  a  trustee, 
and  in  the  event  of  his  intervening  insolvency  his  employer  has  no 
recourse  but  to  come  in  and  share  as  a  general  creditor ; '  yet  there 
are  others  which  take  what  seems  to  be  the  preferable  view  and  hold 
that  he  stands  in  the  relation  of  a  trustee  with  respect  to  such  funds, 
and  his  employer  has  all  the  rights  of  a  cestui  que  trust  in  ca>*e  of 
his  failure  or  bankruptcy.*  Of  course,  where  money  is  deposited 
with  a  broker  from  time  to  time  to  cover  "margins,"  and  settlements 
are  had  by  struck  balances,  the  relation  thus  formed  is  that  of  plain 
debtor  and  creditor,  and  the  employer  can  come  in  and  share  in  that 
capacity  only.* 

37.  Insolvency  with  Respect  to  Broker's  Purchase  on  Margin  and 
Property  Repledged. — Where  an  insolvent  broker  has  exei'uted  his 
client's  order  by  himself  purchasing  upon  margin  and  in  his  own 

name  from  a  second  broker,  and  it  becomes*  necessary  for  the  latter 
to  close  out  the  deal,  the  balance  remaining  in  the  second  broker's 
hands  after  satisfying  the  amount  due  to  him  from  the  firi't  broker 
must  be  paid  to  the  client  for  whom  the  original  purchase  was  made; 
mul  if  the  second  broker,  after  notice  of  the  customer's  claim,  pays 
(iver  such  money  to  the  insolvent's  assignee,  he  will  be  liable  there- 
fore to  the  client*  In  like  manner,  where  the  broker  has  executed 
the  purchase  himself  and  advanced  his  own  funds  to  effect  it>  if  he 

20.  Skiff  V.  Stoddard,  63  Conn.  1!>8,  E.  859.  27  L.B.A.(N.S.)  808  and  note. 

'2l\  .\r\.  874.  28  All.  104,  21  L.R.A.  102.  3.  Skiff  v.  Stoddard,  63  Conn.  398, 

1.  Skiff  V.  Stoddard,  63  Conn.  108,  26  Atl.  874,  28  AU.  104,  21  L.R.A. 
26  Atl.  874,  28  Atl.  104,  21  L.R.A.  102.  102. 

74  A.  S.  R.  482  note.  27  L.R.A.(N.S.)  809  note;  42  L.R.A. 

2.  Fogg  V.  Tyler,  109  Me.  221,  83  (N.S.)  96  note. 

Atl.  664,  42  L.R.A.(N.S.)  96  and  note;     4.  42  L.R.A.<N.S.)  96  note. 
Furber  v.  Dane,  204  Maai.  4H2,  90  N.     5.  U  Ann.  Cas.  987  note. 
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lawfully  tepledges  the  securitiee  he  haa  thus  bought  for  his  client 

and  it  beeomas  necessary  that  they  be  sold  by  the  sub-pledgee  in  order 
to  satisfy  the  claim  of  the  latter,  any  balance  that  may  remain  after 
doifyg  so  belongs  to  the  customer  and  must  be  turned  over  to  him 
rather  than  to  the  estate  of  the  insolvent  broker.'  Where  it  is  not 
to  the  advantage  of  the  broker's  creditors,  his  receiver  is  not  bound  to 
redeem  property  that  has  been  thus  lawfully  repledged;  though,  of 
course,  the  customers  of  the  insolvent  have  a  perfect  right  to  do  so 
in  so  far  as  their  property  is  concerned.  If  the  property  of  one  has 
been  repledged  en  bloc  with  that  of  others,  the  burden  of  redemption 
is  to  be  averaged  among  all  the  stocks  and  securities  induded  therein. 
Where  stocks  are  thus  repledged  en  bloc,  it  frequently  happens  that 
a  broker  in  violation  of  his  trust  has  pledged  stock  which  a  customer 
has  deposited  with  him  as  security  in  lieu  of  a  money  margin.  In 
the  event  of  such  a  contingency  it  is  evident  that  the  client  who  has 
been  thus  wronged  stands  in  a  different  and  better  position  with 
reference  to  this  particular  stock  than  do  purchasers  upon  margin 
with  respect  to  the  stock  that  has  been  bought  for  tfaem  and  repledged. 
Consequently,  when  a  sale  is  made  to  satisfy  the  debt  of  the  sub- 
pledgee,  it  is  the  right  of  the  owner  of  the  stock  which  has  been  thus 
wrongfully  appropriated,  to  have  the  proceeds  of  the  sale  app?ied  to 
the  discharge  of  the  pledge,  before  he  shall  be  called  upon  to  bear  a 
burden  imposed  upon  his  property  by  the  wrongful  act  of  his  bailee.' 
It  should  be  noted  in  this  connection  that  if  a  stockbroker  has  re- 
pledged stock,  purchased  for  a  marginal  customer,  pursuant  to  express 
or  implied  authority  to  do  so,  he  himself  may  redeem  it  and  deliver 
it  to  his  customer,  even  though  he  be  insolvent  at  the  time,  and  his 
act  ill  doing  so  does  not  have  the  effect  of  making  the  customer  a 
prefepred  creditor  witliin  the  meaning  of  the  bankri'-itcy  law* 

With  Respect  to  Third  Fen<yM 

38.  In  General. — In  accordance  with  the  general  rule  of  the  law  of 
agency,  so  long  as  a  broker  discloses  his  principal  he  cannot  be  held 
personally  liable  upon  a  contract  he  negotiates  in  the  latter's  behalf,* 
but  if  he  neglects  or  refuses  to  do  so,  he  becomes  personally  respon- 
sible for  its  performance.*®   This  is  true  even  though  the  fact  that 

6  74  A  S.  R.  482  note.  10.  Merriam  v.  Wolcott,  3  Allen 

7.  Skiff  V.  Stoddard.  63  Conn.  198,  (Mass.)  258,  80  Am.  Dec.  69;  Thdmp- 

26  Atl.  874,  28  Atl.  104.  21  L.R.A.  son  «.  McCullough,  31  Mo.  224,  77  Am. 

102  Dec.  644;  Beebe  v.  Robert,  12  Wend. 

74  A.  S.  R.  482  note.  (N.  Y.)  413,  27  Am.  Dec.  132;  Cobb 

8  Richardson  v.  Shaw,  209  U.  S.  v.  Knapp,  71  N.  Y.  348,  27  Am.  Kep. 

365,  28  S.  Ct.  512,  52  U.  S.  (L.  ed.)  51. 

835,  14  Ann.  Cas.  981.  93  Am.  Dee.  174  note;  36  L.R.A.  95 

9.  93  Am.  Dec.  174  note;  36  L.R.A.  note.  See  also  Principal  and  Agknt. 
95  note. 
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he  is  acting  as  agent  f<Hr  another  is  disclosed,  so  long  as  the  identity 
of  the  latter  is  not  made  known.^*  The  only  effect  of  revealing  the 
a^ncy  without  discloeing  the  identity  of  the  employer  is  to  deprive 
third  parties  of  the  right  to  set  off  their  indebtedness  to  the  principal 
against  debts  owing  them  by  ^e  agent,  for  where  such  a  disclosure 
is  made  they  have  no  reasonable 'grounds  for  believing  that  the  broker 
is  the  real  party  with  whom  they  have  contracted.'*  Of  course,  even 
thou^  a  broker  publishes  the  name  of  his  principal,  if  he  himself 
guarantees  or  warrants  a  matter,  he  is  personally  liable  should  it  turn 
out  that  facts  were  not  as  he  represented  them  to  be.  Thus  a  member 
of  a  stock  exchange,  who  witnesses  the  signature  of  an  officer  of  a  cor- 
poration to  a  power  of  attorney  for  the  transfer  of  securities  belong- 
ing to  it,  and  demands  tb^  toansfer  thereon,  guarantees  that  tiie 
officer  has  authority  to  execute  such  power,  under  a  rule  of  the  ex- 
change that  an  indorsement  by  a  member  of  the  exchange  on  a  cer- 
tificate is  considered  a  guaranty  of  the  correctness  of  the  party  in 
whose  name  the  stock  stands,  so  that  he  will  be  hable  to  make  good 
any  loss  to  persons  acting  upon  the  faith  of  the  signature,  who  are 
injured  by  reason  of  want  of  authority  on  the  part  of  the  officer  to 
sign  the  corporate  name.'*  Furthermore,  where  a  broker  without  the 
authorization  of  his  employer  engages  the  service  of  a  sub-agent  to 
aid  him  in  the  discharge  of  his  duties,  he  alone  becomes  responsible 
for  the  sub-agent's  compensation,  unless  his  unwarranted  conduct  is 
subsequently  ratified  by  his  principal.'* 

39.  As  to  Transferee  of  Hegotiable  Instmment. — ^If  a  broker  en- 
gaged in  negotiating  the  sale  of  negotiable  paper  discloses  the  name 
of  his  principal  to  a  prospective  purchaser,  or  if  the  circumstances  are 
such  that  the  purchaser  understands  or  ought,  as  a  reasonable  man, 
to  understand,  that  he  is  dealing  with  the  broker's  principal,  it  is 
perfectly  manifest  that  the  broker  cannot  be  held  responsible  for  the 
genuineness  of  the  paper  sold,  provided  he  does  not  indorse  the  in- 
strument himself.'*  There  is  no  presumption,  however,  that  a  bill 
and  note  broker  is  the  agent  of  the  maker  of  the  instrument  offered  for 
sale,'*  and  if  he  procures  its  discount  without  disclosing  the  name  of 
his  principal,  and  it  turns  out  to  be  a  forgery,  he  is  legally  liable  to 
refund  the  amount  received  by  him  on  the  ground  that  there  has 
been  a  fulure  of  consideration,  even  though  his  name  does  not  ap- 

11.  Baxter  v.  Duren,  29  Me.  434,  50  dren  v.  Missouri,  K.  &  T.  R.  Co.,  ]82 
Am.  Dec.  602;  Thompson  v.  McCuI-  N.  Y.  47,  74  N.  E.  571,  70  L.R.A.  787. 
lough,  31  Mo.  224,  77  Am.  Dec.  644.         14.  43  L.R.A.(N.S.)  799  note.  And 

12.  Baring  v.  Corrie,  2  B.  &  Aid.  see  Phincipal  and  Agent. 

137,  2  Eng.  Rul.  Cas.  391;  Cooke  v.  15.  93  Am.  Dee.  175  note;  36  L.R.A. 
Eshelby,  12  App.  Cas.  271,  56  L.  J.  95  note. 

Q.  B.  505,  2  Eng.  Rul.  Cas.  398  and  16.  Redlon  v.  CharchiU,  73  Me.  146, 
note.  40  Am.  Rep.  345. 

13.  Jennie  CUrkson  Home  for  Chil- 
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pear  as  indorser  thereon.^^  Moreover,  whenever  a  holder  of  com- 
mercial pf^r  is  under  a  legal  ohligation  to  disclose  any  information 
he  possesses  which  is  adverse  to  the  credit  of  the  parties  responsible 
for  ite  payment,  a  broker  engaged  to  negotiate  its  sale  is  under  a 
similar  duty  if  the  facts  are  known  to  him  as  well,  regardless  of  his 
own  personal  opinion  as  to  the  financial  ability  of  those  liable  for  the 
payment  thereof.*^  It  would  seem,  however,  fliat  a  broker  engaged  to 
aid  in  negotiating  the  sale  of  a  bill  of  exchange  ia  under  no  ie;;ai 
obligation  to  diijclose  to  the  purchaser  thereof  that  it  is  not  drawn 
against  funds,  but  is  merely  for  accommodation ;  at  least  no  such  duty 
would  arise  where  the  means  of  information  are  equally  accessible  to 
both  the  transferor  and  te^sferee,  and  no  inquiry  is  made  by  tiie 
Ifltter  relative  thereto,  for  if,  under  such  circumstances,  the  indorsee 
effected  a  transfer  through  his  own  unaided  efforts,  it  would  not  be 
incumbent  upon  him  to  do  so."  It  should  be  noted,  in  this  con- 
nection, that  although  a  broker  is  aware  of  the  voidable  character  of 
commercial  paper  which  he  offers  in  the  market  for  discount,  third 
persons  becoming  purchasers  thereof  are  not  chargeable  with  such 
knowledge  unless  it  is  actually  communicated  to  them  *• 

40.  Liability  to  True  Owner. — Notwithstanding  the  fact  that  a 
broker  acts  in  the  best  of  faith,  if  it  turns  out  that  the  person  in 
whose  behalf  he  has  sold  property  has  no  title  thereto  he  is  personally 
liable  to  the  true  owner  thereof  as  for  a  conversion.*  Thus  if  the 
treasurer  of  a  corporation  misappropriates  registered  bonds  belonging 
to  it  and  in  doing  so  engages  the  services  of  a  stockbroker  who  assists 
in  securing  a  caneoUation  of  the  registry  and  in  disposing  of  the  bonds 
in  the  market,  taking  post^es^sion  of  them  and  acting  as  broker  for 
the  purpose  of  tlieir  transfer,  then  the  broker  is  liable  to  the  cor- 
poration for  the  value  of  the  bonds  notwithstanding  he  was  deceived 
into  rendering  such  assistance  by  the  treasurer's  forgeries  and  mis- 
representations.* In  like  manner,  if  a  broker  in  good  faith  purchases 
property  in  behalf  of  his  principal  from  one  having  no  title  thereto, 
he  is  liable  in  trover  to  its  true  owner."  Of  course,  if  a  broker  does 
not  affect  or  purport  to  affect  the  title  of  the  true  owner,  he  incurs 
no  responsibility.   Consequently,  if  a  broker  acts  merely  as  an  "inter- 

17.  Merriam   v.  Wolcott,  3   Allen  St.  118,  18  Am.  Rep.  435. 

(Mass.)  258,  80  Am.  Dee.  60;  Thoiap-  1.  Fort  v.  Wells,  14  Ind.  App.  531, 

son  V.  MeCuUough,  31  -Mo.  224,  77  43  N.  E.  155,  56  A.  S.  R.  316  and 

Am.  Dec.  644  and  note.  nole. 

93  Am.  Dec.  175  note;  36  L.R.A.  95  2.  Jennie  Clarksou  Home  for  Chil- 

Dote.  dren  v.  Missouri,  K.  &  T.  R.  Co.,  182 

18.  Brown  v.  Montgomery,  20  N.  N.  T.  47,  74  N.  E,  571,  70  L.R.A.  787. 
Y.  287,  75  Am.  Dec.  404.  3.  Fort  v.  Wells,  14  Ind.  App.  531, 

19.  People's  Bank  of  City  of  New  43  N.  E.  155,  56  A.  S.  R,  316;  Willi- 
York  o.  Bogart,  81  N.  Y.  101,  37  Am.  ams  v.  Merle,  11  Wend.  (N.  Y.)  80, 
Rep.  481.  25  Am.  Dec.  604. 

20.  Moorehead  v.  GUmore,  77  Pa.  93  Am.  Dee.  175  nets. 
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mediary"  for  the  purpose  of  bringmg  buyer  and  seller  together,  aud 
refrains  from  exercismg  any  dominion  whatever  over  the  subject 
matter  of  the  transaction,  he  cannot  be  made  responsible.*  Ordinarily 
money  which  has  been  received  by  a  broker  aa  a  bona  fide  holder  for 
value  cannot  be  recovered  from  him  by  the  one  to  whom  it  rightfully 
belongs  even  though  it  prove  to  be  stolen ;  for  where  money  is  con- 
cerned the  broker's  right  thereto  can  only  be  defeated  if  he  has  been 
guilty  of  receiving  it  in  bad  faith.  The  right  of  a  possessor  of  money 
is  to  be  determined  by  the  honesty  and  good  faith  with  which  he 
received  it  and  not  by  the  degree  of  dfligence  and  circumspection  be 
exercised  to  determine  whether  the  one  from  whom  he  received  it 
was  lawfully  entitled  thereto.  Owing  to  the  fact  that  money  is  the 
universal  medium  of  exchange,  metre  ground  of  suspicion,  or  defect 
of  title,  or  knowledge  of  circumstances  whioh  would  create  suspicion 
in  the  mind  of  a  prudent  man,  or  gross  negligence  on  the  part  of  the 
taker,  will  not  defeat  his  title.*  One  important  exception  to  this 
general  rule  is  to  be  noted,  however,  and  that  is  to  the  effect  that 
irrespective  of  the  good  faith  with  which  a  broker  may  have  acted  in 
the  matter,  he  is  accountable  to  the  one  to  whom  a  mise^propriated 
sum  of  money  rightfully  belongs,  if  he  received  it  from  the  wrong- 
doer in  furtherance  of  an  illegal  transaclfion ;  as  where  it  is  placed 
in  bis  hands  by  the  wrongdoer  in  pursuance  of  an  illegal  contract 
amounting  to  a  wager  on  the  rise  and  fall  of  prices;  or  as  where  it  is 
put  up  as  margin  in  a  deal  that  would  otlierwise  be  valid  but  for  a 
law  of  the  particular  jurisdiction  making  marginal  transactions  illegal 
and  void.  In  either  of  these  cases  the  broker  is  guilty  of  receiving 
the  money  in  violation  of  the  law,  even  though  he  is  ignorant  of  the 
fact  that  it  has  been  misappropriated.  Consequently,  having  acquired 
it  illegally  the  broker  cannot  claim  to  be  a  holder  for  value,  since  an 
illegal  act  or  promise  does  not  constitute  a  valuable  consideration. 
Accordingly  the  rule  which  would  otherwise  secure  him  in  his  pos- 
session of  Uie  money  if  he  had  parted  with  a  valuable  consideration 
because  of  the  good  faith  with  which  he  received  it,  has  no  ap- 
plication* 

41.  Liability  for  Fraud  and  Uisrepresentation. — If  a  broker  en- 
ga^^ed  to  sell  induces  a  third  person  to  purchase  by  means  of  fraudu- 
lent practices  and  misrepresentatioBS,  he  is  liable  to  that  person  for 
such  loss  as  the  latter  suffers  as  a  coi^quence  thereof.  Fraud  being 
the  gist  of  the  action,  it  .  cannot  be  material  whether  the  means  or 
pretense  used  be  language  known  to  be  false,  or  conduct,  when  that 
is  most  efficacious  for  the  end,  which  is  calculated  and  intended  to 

4.  2  Eng.  Rul.  Cas.  433  note.  6.  Central  Stock  ft  Grain  Ezchan^ 

5.  First  Nat.  Bank  of  Birmuigham,  ,of  Chieagu  v.  Bending»,  109  Fed.  926, 
Ala.  v.  Gibert,  123  La.  845,  49  So.  48  G.  C.  A.  726,  56  LJlJL  873. 

593, 131  A.  8.  B.  382, 25  LJLA.(N.S.) 
631  tad  note. 
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deceive  and  mislead,  and  which  does  mislead.  Thus  a  broker  ia 
guilty  of  actionable  fraud  and  liable  for  the  loss  suffered  by  a  pur- 
chaser whom  he  induced  to  buy  property  to  which  he  knew  his  prin- 
cipal had  but  a  defective  title,  if  he  purposely  directed  an  investi- 
gation about  an  incumbrance  to  a  place  where  he  knew  no  satisfactory 
information  could  be  obtained,  when  he  should  have  directed  it  to 
another  point  where  the  truth  could  have  been  ascertained.'  The 
mere  fact  that  a  broker  is  guilty  of  misconduct  in  his  relations  with 
his  employer,  and  thereby  secures  a  secret  profit  for  himself  in  the 
discharge  of  his  agency,  doeS  not  entitle  the  other  party  to  the  con- 
tract to  sue  the  broker  for  his  illicit  gains,  for  fraudulent  conduct  of 
such  a  character  is  of  concern  to  the  broker's  employer  alone.*  But 
where  a  broker  engaged  to  sell  real  estate  for  a  certain  commission  to 
be  secretly  added  to  the  purchase  price  and  paid  by  the  purchaser, 
negotiates  a  sale  to  a  person  who  organizes  a  corporation  to  take  over 
the  property,  to  the  stock  of  which  he  himself  subscribes  and  secures 
other  subscribers,  he  is  liable  to  the  corporation  for  such  commission 
where  the  fact  that  he  is  to  receive  it  is  not  disclosed  to  the  subscribers 
generally.*  As  to  whether  or  not  a  purchaser  can  recover  from  the 
vendor's  broker  the  amount  which  he  paid  over  and  above  that  for 
which  he  might  have  gotten  the  property  had  the  broker  truthfully 
stated  the  owner's  true  minimum  price  instead  of  purposely  misrepre- 
senting the  same,  there  is  some  conflict  of  authority.  Usually  it  is 
held  that  he  cannot,  and  this  seems  to  be  the  preferable  view  as  it 
is  in  accordance  with  the  general  rule  applicable  to  cases  of  this  kind, 
that  if  no  confidential  relations  exist  between  the  parties,  and  if  the 
facts  misrepresented  or  concealed  are  not  peculiarly  within  the  knowl- 
edge of  the  party  charged  and  the  other  party  has  available  means  of 
knowing  the  truth  by  the  exercise  of  ordinary  prudence  and  intel- 
ligence, and  nothing  is  said  or  done  to  prevent  inquiry  by  him,  then 
he  must  make  use  of  his  means  of  knowledge  or  he  cannot  complain 
that  he  was  misled.'®  There  is  some  authority,  however,  to  the  con- 
trary. According  to  this  latter  view  a  representation  by  a  real  estate 
broker  that  his  principal  has  asked  a  certain  price  for  land,  but  that 
he  has  induced  him  to  agree  to  take  a  somewhat  less  figure,  which  is 
the  lowest  price  at  which  the  land  can  be  purchased,  is  a  material 
representation,  and  if  false  will  entitle  a  purchaser  of  the  land  pur- 
chasing in  reliance  thereon,  and  paying  to  the  broker  a  greater  sum  of 
money  than  the  price  actually  asked  by  the  owner  of  the  land,  to 

7.  Chisholm  v.  Gadsden,  1  Strob.  L.  L.R.A.(N.S.)  1106. 

(S.  C.)  220,  47  Am.  Dec.  550.  10.  Ripy  v.  Cronan,  131  Ky.  631, 

8.  Bradley  v.  Oviatt,  86  Conn.  63,  116  S.  W.  791,  21  L.R.A.(N.S.)  305 
84  AU.  321,  42  L.R.A.{N.S.)  828.  and  note. 

9.  Lomita  Land  &  Water  Co.  v.  35  L.R.A.(N.S.)  186  note. 
Robinson,  154  Cal.  36,  97  Pae.  10.  18 
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recover  the  amount  of  this  overpayment  from  the  broker.**  Under 
neither  view,  however,  can  a  purchaser  of  property  recover  damages 
from  the  vendor's  broker  for  fraudulent  representation  as  to  its  value, 
if  he  himself  makes  a  personal  investigation  and  relies  upon  his  own 
judgment  -with  napeot  to  that  matter.^*  Where  a  broker  wrongfully 
poses  as  the  agent  of  another  and,  without  having  been  authorized  to 
do  so,  purports  to  contract  in  behalf  of  his  alleged  principal,  he  is 
persondly  liable  to  the  other  contracting  party  in  the  precise  terms 
of  the  contract,  if  the  latter  elects  to  be  bound  thereby.^*  On  the 
other  hand,  if  he  prefers  to  disaffirm  tiie  contract  because  of  the 
fraud  that  has  been  practiced  upon  him,  he  may  replevy  any  property 
he  may  have  sold  and  intarusted  to  the  broker  in  behalf  of  his  sup- 
posed principal,  even  thou^  it  may  have  passed  to  tiie  hands  of  an 
innocent  third  person.** 

V.  Reimbursbhent  and  Rbmuxbbation 

42.  Right  to  Compensation  in  General. — A  broker's  compensation 
is  ordinarily  a  commission  on  the  price  or  value  of  the  thing  sold  or 
exchanged,**  and  his  right  thereto  is  dependent  upon  the  terms  of  his 
employment  and  the  performance  of  the  service  contracted  for."  Al- 
though the  terms  of  his  employment  are  silent  upon  the  matter,  so 
long  as  the  services  sued  for  were  rendered  at  the  request  of  the  dor 
fendant,  he  is  entitled  to  reasonc^le  compensution.*^  If  the  broker 
seeks  to  make  his  right  to  commissions  depend  upon  usage  or  custom 
he  must  show  that  the  usage  or  custom  is  so  notorious  as  to  affect  his 
principal  with  knowledge  of  it,  and  raise  the  presumption  that  he 
dealt  with  reference  to  it,  or  he  must  show  that  he  had  actual  knowl- 
edge of  it.**  To  entitle  him  to  any  remuneration,  however,  there 
must  be  an  actual  employment,  express  *or  implied,*'  and  the  whole 
service  contracted  for  must  be  rendered.**  In  the  absence  of  an 
es^ress  stipulation  to  the  contrary,  his  right  to  compensation  is  con- 
tingent upon  the  successful  culxnination  of  his  undertaking.  It  is 
not  enou^  that  the  broker  has  devoted  his  time,  labor,  or  money  to 

11.  35  L.R.A.(N.S.)  186  note.  (N.  Y.)  69,  11  Am.  Dec.  403. 

12.  Bradley  r.  Oviatt,  86  Conn.  63,  18.  Blake  w.  Stump,  73  Md.  160,  20 
84  Atl.  321,  42  L.R.A.(N.S.)  828.  Atl.  788,  10  L.R.A.  103. 

13.  Keener  v.  Harrod,  2  Md.  63,  56  44  L.R.A.  600,  601  note. 

Am.  Dec.  706.  19.  Earp  v.  CumminB,  54  Pa.  St. 

14.  HoUins  v.  Fowler,  L.  R.  7  H.  394,  93  Am.  DeeJ  718. 

h.  757,  44  L.  J.  Q.  B.  169,  2  Eng.  Bui.  139  A.  S.  R.  225,  226  note.  See  m- 

Cas.  409  and  note.  fra,  par.  43. 

16.  93  Am.  Dec.  175  note;  44  L.B.A.  20.  Notkins  o.  Pasbalinski,  83  Conn. 

593  note.  458,  76  Atl.  1104,  20  Ann.  Cas.  1023; 

16.  93  Am.  Dec.  175  note;  1  A.  S.  Sibbald  v.  Bethlehem  Iron  Co.,  83  N. 
R.  764  note;  Ann.  Cas.  1913D  825,  Y.  378,  88  Am.  Rep.  441. 

82fi  note.  93  Am.  Dec.  175  note;  139  A.  S.  R. 

17.  Noorse  «.  Prime,  7  Johns.  Ch.  225,  226  note.    See  infra,  par.  46. 
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the  interest  di  his  principal,  as  unsuccessful  efforts,  however  meritori- 
ous, afford  no  ground  of  action.  And  it  matters  not  that  after  his 
failure,  and  the  termination  of  his  agency,  what  he  has  done  proves 
of  use  and  benefit  to  ihe  principal.  In  a  multitude  of  cases  that  mi^ 
necessarily  result.  He  may  have  introduced  to  each  other  parties  who 
otherwise  would  have  never  met;  he  may  have  created  impressions, 
which  under  later  and  more  favorable  circumstances  naturally  lead 
to  and  materially  assist  in  the  consummation  of  a  sale ;  he  may  have 
planted  the  very  seed  from  which  others  reap  the  harvest;  but  all  that 
gives  him  no  claim.  It  was  part  of  his  risk  that  failing  himself,  not 
successful  in  fulfilling  his  obligation,  others  might  be  left  to  some 
extent  to  avail  themselves  of  the  fruit  of  his  labors.^  To  entitle  a 
broker  to  commissions  upon  a  sale  or  transaction  which  is  actually 
consummated,  he  must  show  that  his  efforts  and  slices  were  the 
primary,  proximate,  and  procuring  cause  thereof.' 

43.  Necessity  of  Actual  Employment. — ^As  it  takes  two  to  make  a 
bargain,'  a  broker  is  not  entitled  to  be  compensated  for  his  services 
unless  they  were  rendered  pursuant  to  the  express  *  or  implied  *  re- 
quest of  his  employer.  To  warrant  a  recovery  upon  his  part  he  must 
have  been  actually  employed  by  the  person  he  is  seeking  to  hold  lia- 
ble,* for  otherwise  there  would  be  no  legal  basis  for  his  claim  to  com- 
pensation notwithstanding  the  fact  that  a  purchaser  may  have  been 
found  through  information  furnished  by  him.'  The  calling  of  a 
broker  is  not  preferred  in  the  eye  of  the  law  to  that  of  other  occu- 
pations, and  he  is  no  more  entitled  to  remuneration  for  ser\'ices  volun- 
tarily rendered  without  any  employment,  express  or  implied,  than  any 

1.  Tombs  V.  Alexander,  101  Mass.  Mitchell,  36  N.  Y.  235,  93  Am.  Dec. 
255,  3  Am.  Rep.  349;  Cadigan  v'.  Crab-  502;  McClave  v.  Paine,  49  N.  Y.  561, 
tree,  179  Mass.  474,  61  N.  E.  37,  »8  10  Am.  Rep.  431;  Sibbald  v.  Bethle- 
A.  S.  R.  397,  55  L.R.A.  77;  MeClave  hem  Iron  Co.,  83  N.  Y.  373,  38  Am. 
V.  Paine,  49  N.  Y.  561,  10  Am.  Rep.  Rep.  441;  Earp  v.  Cummins,  54  Pa. 
431;  Sibbald  v.  Bethlehem  Iron  Co.,  St.  394,  93  Am.  Dec.  718. 

83  N.  Y.  378,  22  Am.  Rep.  441;  Earp  12  A.  S.  R.  590  note;  44  L.R.A. 

V.  Cummins,  64  Pa.  St.  394,  93  Am.  321,  333-335  note;  44  L.R.A.  600  note. 

Dec.  718.  3.  139  A.  S.  R-  228  note. 

93  Am.  Dec.  177  note;  16  A.  S.  R.  4.  Sibbald  v.  Bethlehem  Iron  Co., 

732  note;  64  A.  S.  R.  319  note;  115  83  N.  Y.  378,  38  Am.  Rep.  441. 

A.  S.  R.  1016  note;  122  A.  S.  R.  329  27  L.R.A.(N.S.)  789  note, 

nole;  139  A.  S.  R.  245  note;  44  L.R.A.  5.  139  A.  S.  R.  227  note. 

333  note;  44  L.R.A.  597  note;  45  6.  Sims  v.  St.  John,  105  Ark.  680, 

L.RA.  33  note;  2  Eng.  Rul.  Cas.  534  152  S.  W.  284,  43  L.RA.(N.S.)  796; 

note.  Geier  v.  Howells,  47  Colo.  345,  107 

2.  Keener  v.  Harrod,  2  Md.  63,  56  Pae.  255,  27  LJl.A.(N.S.)  786  and 
Am.  Dee.  706;  Tinges  v.  Moale,  25  note;  Earp  v.  Cummins,  54  Pa.  St. 
Md.  480,  90  Am.  Dec.  73;  Blake  v.  394,  93  Am.  Dec.  718. 

Stump,  73  Md.  160,  20  Atl.  788,  10  93  Am.  Dee.  175  note;  38  A.  S.  R. 
L.R.A.  103;  Tombs  r.  Alexamler,  101  807  note;  139  A.  S.  R.  227,  258  note. 
Maes.  255,  3  Am.  Rep.  349  ;  Lvon  v.      7.  44  L.R.A.  345  note. 
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other  member  of  the  community.*  WJiile  a  contract  of  employment 
may  be  implied  from  subsequent  acts  of  ratification  on  the  part  of  the 
alleged  principal,'  to  warrant  the  inference  of  a  previous  request,  the 
owner  must  say  or  do  something  tending  to  prove  that  he  accepted  the 
broker  as  his  agent  in  the  matter — something  more  than  merely  sell- 
ing to  the  party  whom  the  broker,  while  acting  as  a  volunteer,  brought 
to  him.^**  Of  course,  the  fact  that  a  vendor  accepts  the  benefit^  of  a 
broker's  efforts  does  not  render  him  liable  to  tiie  broker  for  com- 
missions on  the  theory  of  ratification,  where  he  did  not  know  that 
the  broker  was  working  in  his  behalf,  but  on  the  contrary,  the  cir- 
cumstances of  the  broker's  endeavors  indicated  that  he  was  work- 
ing in  the  interest  of  the  purchaser.**  Moreover,  the  mere  fact  that 
a  broker  had  previously  made  a  sale  of  property  and  been  paid  a 
commission  thereon,  will  not  entitle  him  to  compensation  for  a  subse- 
quent sale  made  by  him  on  behalf  of  the  same  vendor  without  request 
or  employment.  Nor  can  a  broker  by  letters  of  his  own  addressed  to 
a  possible  purchaser,  or  by  writing  to  an  owner  that  he  has  offered  the 
property  to  such  proposed  purchaser,  make  a  contract  of  employment 
for  himself  entitling  him  to  commissions.  It  takes  two  to  make  a 
contract  of  that  kind,  and  an  owner  is  under  no  obligation  to  respond 
to  every  letter  he  may  receive  from  a  real  estate  broker  whom  he  has 
not  employed.**  Furthermore  it  is  practically  universally  held  that 
the  mere  asking  and  receiving  the  price  of  property  does  not  of  itself 
make  the  broker  the  agent  of  the  owner,  entitling  him  to  commissions, 
although  he  finds  a  purchaser,  or  the  owner  subsequently  disposes  of 
the  property  to  one  with  whom  the  broker  had  negotiated.*'  In  like 
manner,  the  mere  seeking  of  an  introduction  to  another  bj  a  broker 
is  not  l^ally  the  equivalent  of  employing  him  to  sell  the  property, 
imd  where  there  is  nothing  more  in  his  favor,  that  incident  will  be 
regarded  as  voluntary  and  insufficient  to  entitle  him  to  a  commis- 
sion.** Obviously  a  promise  on  the  part  of  an  alleged  principal  to  pay 
a  broker  for  service  previously  rend^ed  without  any  request,  is  with- 
out consideration  and  there  can  bo  no  recovery  thereon.  To  warrant 
a  recovery  upon  a  promise  subsequently  made  there  must  have  been 
a  pre-existing  legal  liability  of  some  sort,**  as  where  the  services  were 
rendered  upon  the  request  of  the  promisor,  though  at  that  time  the 

8.  Bowe  11.  Gage,  127  Wis.  245,  106     139  A.  S.  R.  226  note. 

K.  W.  1074, 115  A.  S.  B.  1010.  11.  139  A.  8.  R.  220  note;  27  L.RA. 

93  Am.  Dec.  172  note;  139  A.  S.  (N.S.)  788  note. 
R.  226,  227  note;  27  L.R.A.(N.S.)     IS.  139  A.  8.  B.  228  note. 
787  note.  13.  Geier  v.  HoweUs,  47  Colo.  345, 

9.  93  Am.  D«!.  176  note;  139  A.  8.  107  Pae.  266,  27  LJIX(N.S.)  786 
R.  227  note;  27  LJt.A.(N.S.)  789,  790  and  note. 

note.  139  A.  8.  R.  227,  228  note. 

10.  Geier  v.  Howells,  47  Colo.  346,     14.  139  A.  8.  R.  227  note. 

107  Pae.  255,  27  L.B.A.(N.S.)  786  and  16.  26  LJt^.(N.S.)  526,  529  note, 
note. 

299 


Digitized  by 


Goo 


BROKERS 


4  R.  C.  L. 


matter  of  compensation  was  not  expressly  raised. Where  a  broker's 
<-laim.  to  compensation  is  based  upon  an  employment  by  an  agent  of 
his  alleged  employer,  he  must  establish  that  die  agent  had  the  au- 
thority to  engage  Uie  services  of  a  broker  in  his  principal's  behalf.^' 
In  the  case  of  administrative  officers  entrusted  with  the  sale  of  mu- 
nicipal bonds  it  is  generally  held  that  their  authority  in  the  matter 
earraes  with  it  by  implication  the  power  to  employ  such  reasonable 
and  proper  assistance  as  may  be  requisite  to  bring  about  an  advan- 
tageous disposal  of  the  issue,  and  where  the  services  of  a  broker  are 
engaged  by  them  for  that  purpose  he  is  entitled  to  be  compensated 
by  the  municipality." 

44.  Necessity  of  Written  Contract  of  Employment. — ^As  we  have 
previously  seen,  the  usual  provisions  of  the  statute  of  frauds  requiring 
contracts  for  the  sale  or  purchase  of  real  or  personal  property  to  be 
evidenced  by  a  written  memorandum  thereof  are  intended  to  apply 
only  to  agreements  which  contemplate  effecting  a  change  of  some 
kind,  in  the  title  to  the  property  involved,**  and  have  therefore  no 
application  to  a  mere  contract  of  employment  by  which  one  person 
is  to  act  as  the  agent  of  another  in  negotiating  a  sale  or  purchase  of 
property,  so  as  to  defeat  the  rights  of  such  an  agent  acting  under  parol 
authority  to  recover  the  agreed  compensation.*  In  like  manner,  a 
broker  may  recover  his  commissions  as  called  for  by  the  terms  of  a 
parol  agreement  of  employment,  even  though  the  scope  of  the  latter 
be  such  as  to  bring  it  within  the  operation  of  a  law  of  the  particular 
jurisdiction  requiring  an  agent's  authority  to  sign  a  contract  for  the 
sales  of  realty  in  his  principal's  behalf  to  be  evidenced  by  a  written 
instrument  signed  by  the  latter;  for  such  an  enactment  or  rule  of  law 
is  deemed  to  apply  only  to  the  abiUty  of  an  agent  to  bind  his  principal 
with  respect  to  third  persons,  and  to  have  no  bearing  upon  the  re- 
lations of  employer  and  employee  as  between  themselves.  Of  course, 
if  the  contract  between  the  parties  be  of  such  a  character  that  the 
broker  is  to  be  compensated  for  his  services  by  a  conveyance  to  him 
of  certain  realty  or  an  interest  therein,  it  is  clearly  within  the  ordinary 
statute  of  frauds  and  he  cannot  recover  thereon  if  the  agreement  was 
not  reduced  to  writing;  though  it  has  been  said  that  under  such 

16.  Friedman  v.  Suttle,  10  Ariz.  57,  145  S.  W.  8,  39  L.R.A.{N.S.)  248 
85  Pac.  726,  9  L.R.A.(N.S.)  933.         and  aote. 

17.  Spotswood  I).  Morris,  12  Idaho      19.  See  supra,  par.  6. 

360,  85  Pac.  1094,  6  L.R.A.(N.S.)  665;  1.  Friedman  v.  Suttle,  10  Ariz.  57, 

Doggett  V.  Greene,  254  III.  134,  98  N.  85  Pac.  726,  9  L.R.A.(N.S.)  933  and 

E.  219,  Ann.  Cas.  1913B  1166;  T.  M.  note;  Baker  v.  Wainwright,  36  Md. 

Gilmore  &  Co.  u.  W.  B.  Samuels  &  Co.,  336,  11  Am.  R^p.  495;  Snyder  «.  Wol- 

135  Ky.  706,  123  S.  W.  271,  21  Ann.  ford,  33  Minn.  175,  22  N.  W.  254,  53 

Cas.  611.  Am.  Rep.  22;  Lesley  v.  Rosson,  39 

139  A.  S.  R.  226  note;  27  L.R.A.  Miss.  368,  77  Am.  Dec.  679;  Flegel  v. 


IB.  Cbureb  v.  Hadley.  240  Mo.  592,  A.  S.  R.  812,  19  Ann.  Cas.  1159. 


(N.S.)  787  note. 


Bowling,  54  Ore.  40, 102  Pac.  301, 135 
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circumstances  the  broker  may  disaflirm  the  contract  and  maiatain  an 
action  at  law  to  recover  the  value  of  the  services  rendwed.*  In  those 
jurisdictions,  however,  which  have  passed  special  enactments  requir- 
ing contracts  for  the  employment  of  real  estate  brokers  to  be  reduced 
to  writing,'  there  can  be  no  recovery  for  services  rendered  by  the  latter 
pursuant  to  an  oral  agreement,*  not  even  upon  the  basis  of  a  quantum 
meruit*  Kor  can  an  original  written  contract  limited  as  to  time  be 
extended  by  an  oral  agreement  so  as  to  enable  a  broker  to  recover  his 
commissions.*  As  statutes  of  this  character  ordinarily  declare  a  parol 
contract  of  employment  void  and  not  merely  voidable,  it  is  generally 
held  that  the  moral  obligation  resting  upon  the  employer  to  make 
compensation  is  not  sufficient  to  constitute  a  valid  consideration  for 
a  subsequent  written  promise  to  pay,  if  the  consideration  moving  from 
the  promisee  has  already  been  received ;  and  being  therefore  witiiout 
consideration  there  can  be  no  recovery  thereon.  According  to  some 
courts,  however,  the  moral  obligation  arising  under  such  circum- 
stances is  sufficient  to  support  a  subsequent  written  agreement  to  make 
such  payment.'  Obviously,  if  the  law  necessitating  a  written  con- 
tract be  invalid  by  reason  of  its  discriminatory  character,'  or  if  it  go 
into  operation  subsequent  to  the  date  of  the  contract  of  employment,* 
it  cannot  (^)erate  as  a  bar  to  an  action  for  the  recovery  of  commissions 
due  upon  an  oral  contract. 

45.  Necessity  of  Having  Procured  a  License. — As  we  have  previ- 
ously seen,  brokers  are  in  some  instances  required  to  take  out  a  license 
to  be  legitimately  entitled  to  engage  in  their  calling.'**  Under  most 
statutes  and  ordinances  of  such  a  character  neglect  on  the  part  of  a 
broker  to  comply  therewith  will  deprive  him  of  all  right  to  be  com- 
pensated for  services,'^  for  the  simple  and  obvious  reason  that  trans- 

36  L.R.A.{N.S.)  116  note.  Pac.  153,^9  Ann.  Caa.  1180,  26  L.R.A. 

2.  9L.R.A.(N.S.)  934, 935,  939  note.  (N.S.)  519  and  note. 

8.  See  mpra,  par.  7.  9  LJtA..(N.S.)  937  note. 

4.  Zimmerman  v.  Zehender,  164  Ind.     8.  Frank  L.  Fisher  Co.  «.  Woods, 
466,  73  N.  E.  920,  3  Ann.  Cas.  655;  1S7  N.  T.  90,  79  N.  E.  836, 12  LJi.A. 
Selvage  «.  Talbott,  175  Ind.  648,  95  (N.S.)  707  and  note. 
N.  £.  114,  Ann.  Cas.  1913C  724  and     Ann.  Cas.  19X3C  727,  728  note, 
note,  33  L.RJl.(N.S.)  973.  9.  9  L.RA.(N.S.)  939  note. 

93  Am.  Dec.  172  note;  12  L.S.A.     10.  See  supra,  par.  4. 
(N.S.)  709  note;  13  Ann.  Cas.  977      11.  Denning  v.  Yotmt,  62  Kan.  ^7, 
note.  61  Pae.  803,  50  L.R.A.  103;  Black  v. 

6.  Selvage  v.  Talbott,  175  Ind.  648,  Security  Mnt.  Ufe  Ass^,  96  Me.  35, 
05  N.  E.  114,  Ann.  Cas.  1913C  724,  49  Ati.  51,  54  L.R.A.  939;  Johnson  v. 
33  L.RA..(N.S.)  973  and  note.  Hulings,  103  Pa.  St  498,  49  Am.  Rep. 

9  L.R.A.(N.S.)  937  note;  13  Ann.  131. 
Cas.  977  note.  12  A.  8.  R.  590  note;  1  LJtA. 

6.  13  Ann.  Cas.  977  note.  (N.S.)  1159  note;  12  LJl.A.(N.8.) 

7.  Hohr  V.  Rickgauer,  82  Neb.  398,  615  note;  5  Ann.  Cas.  897,  898  note; 
117  N.  W.  950,  26  L.R.A.(N.S.)  533;  Ann.  Caa.  1912D  378  note. 

Moir  V.  Kane,  55  Wash.  131,  104 
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actions  in  violaUon  of  law  cannot  be  made  the  foundation  of  a  valid 
contract.^*  Su<^  being  the  basis  of  the  rule,  it  cannot  be  invoked  to 
bar  a  recovery  in  a  given  case  unless  the  license  law  involved  be  of 
such  a  character  as  to  prohibit  the  very  act  of  discharging  the  duties 
of  a  broker  where  a  Ucense  has  not  been  previously  secured.  As  to 
when  a  Ucense  law  is  to  be  considered  prohibitory,  the  decisions  are 
not  in  entire  accord.  Of  course,  if  the  particular  statute  or  ordinance 
declares  that  the  calling  of  a  broker  "shall  not  be  lawful"  or  "shall 
not  be  pursued  or  done"  without  a  license,  unlicensed  acts  of 
brokerage  are  clearly  prohibited  and  there  can  be  no  recovery.  More- 
over, it  is  generally  conceded  that  there  is  an  implied  inhibition 
against  engaging  in  the  calling  without  a  license,  where  the  object  of 
the  license  law  is  to  protect  the  public  by  insuring  the  honesty  and 
good  behavior  of  brokers.  Consequently  where  a  statute  or  ordinance 
has,  been  enacted  for  such  a  purpose  there  can  be  no  recovery  if  a 
license,  was  not  procured  prior  to  the  rendition  of  the  services  sued 
for.'*  In  fact,  the  weight  of  authority  is  probably  to  the  effect  that 
an  unlicensed  broker  cannot  recover  for  his  services  under  a  license 
law  which  imposes  a  penalty  for  the  breach  thereof,  for  the  reason 
that  the  imposition  of  the  penalty  implies  a  prohibition  even  in  the 
absence  of  prohibitory  words  in  the  statute.**  A  number  of  decisions, 
however,  proceeding  upon  the  theory  that  statutes  and  ordinances  re- 
^^uiring  brokers  to  pay  a  license  fee  are  designed  solely  to  raise  revenue 
and  not  for  the  purpose  of  rendering  their  calling  otherwise  unlawful, 
hold  that  tjie  right  of  a  broker  to  recover  on  an  express  contract  for 
commissions  is  not  defeated  by  his  failure  to  take  out  a  license,'' 
imless  the,  act  in  question  expressly  prohibits  acts  of  brokerage  with- 
out ^  license.'^  Of  course,  under  no  circumstances  can  a  broker's 
failure  to  pay  a  license  tax  be  urged  as  a  defense  to  an  action  for  his 

• 

12.  Buckley  v.  Humason,  50  Minn,  son  v.  Hulings,  103  Pa.  St  498,  49 
195,  52  N.  W.  385,  36  A.  S.  R.  6.S7, 16  Am.  Rep.  131. 

L.B,A.  423.  93  Am.  Dec.  177  note;  59  A.  S.  R. 

15.  Douthart  *.  Congdon,  197  111.  301  note;  12  L.R.A.(N.S.)  615  note; 
349,  64  N.  E.  348,  90  A.  S.  R.  167;      5  Ann.  Cas.  898  note. 

Backley  v.  Hamason,  50  Minn.  195,  17.  Coates  o.  Locust  Point  Co.,  102 
52  N.  W.  385,-  36  A.  S.  R.  637»  16  Md.  291,  62  Atl.  625,  5  Ann.  Cas.  895 
LR  A.  423  and  note.  and  note;  Hughes  v.  SiicU,  28  Okla. 

14  16  L.R.A.  424  note;  12  L.R.A.  828,  115  Pac.  1105,  Ann.  Cas.  1912D 
(N.S.)  615  note.  374  and  note,  34  L.R.A.(N.S.)  1133; 

15..  16  L.RJI.  424  note;  1  L.R.A.  Fairly  v.  Wappoo  Mills,  44  S.  C.  227, 
(N.8.)  1159  note;  12  L.R.A.(N.S.)  22  S.  E.  108,  29  L.R.A.  216. 
615  not«.  16  L.R.A.  424,  425  note;  12  LJI.A. 

16.  Black   «.   Security   Mut.   Life  (N.S.)  615  note. 

Ass'n,  95  Me.  35,  49  AU.  51,  54  L.R.A.     18.  Hughes  «.  Snell,  28  OWp.  828, 
939:. Buckley  v.  Humason,  50  Minn.  115  Pac.  1105,  Ann.  Cas.  1912D  374, 
195,  52  ,N.  W.  385,  36  A.  S.  R.  637,  34  L.R.A.(N.S.)  1133. 
16  L  B.A.  433  and  note;  Holt  c.  Green,     59  A.  S.  R.  301  note;  16  L.R.A.  424, 
73  Pa.  St.  198, 13  Am.  Rep.  737;  John-  425  note;  1  L.RA.(N.S.)  1160  note.' 
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conamiseiong  if  the  law  imposing  it  be  invalid,'*  or  if  his  proffered 
payment  thereof  has  been  refused  by  the  civil  authorities.-**  More- 
over, it  has  been  held  that  a  person  who  riot  a  regular  broker  L3  not 
witMn  a  statute  requiring  brokers  to  take  out  a  license,  and  is  there- 
fore entitled  to  recover  his  commission.'  On  the  other  hand,  the 
repeal  of  a  valid  enactment  will  not  warrant  a  recovery  for  services 
unlawfully  rendered  while  it  was  still  in  force.'  In  pa^ssing  it  should 
be  noted,  that  in  an  action  for  the  recovery  of  commissions  it  is  not 
essential  for  the  broker  to  allege  unvl  prove,  in  the  first  instance,  that 
he  had-  a  license  at  the  time  of  the  rendition  of  the  services  in  ques- 
tion. Want  of  license  is  a  defense  to  be  pleaded  and  proved;  and 
where  the  necessity  of  obtaining  it  arises  by  reason  of  an  ordinance 
the  existence  of  the  latter  must  likewise  be  established,  as  the  court 
will  not,  take  judicial  notice  thereof.' 

46.  Performance  in  General. — To  entitle  a  broker  to  his  commis- 
sions, he  must  accomplish  what  lie  undertook  to  do  in  his  contract 
of  employment,  for,  as  a  rule,  nothing  short  of  that  is  sutticient  to 
constitute  a  performance  upon  his  part.*  In  the  absence  of  hindrance 
or  fraud  on  the  part  of  his  employer  he  must  perform  all  the  con- 
ditions of  the  contract  as  made  with  his  principal,  or  he  cannot  re- 
cover.' In  every  case  reference  must  be  had  to  the  terms  of  that 
particular  employment  in  order  to  determine  whether  or  not  a  broker's 
duties  have  been  performed.*  If  no  particular  terms  are  stated  there- 

19.  Manker  tJ.  Tough,  79  Kan.  46,  v.  Cummins,  54  Pa.  St.  394,  93  Am. 
98  Pac.  792,  17  Ann.  Cas.  208,  19  Dec.  718;  Scottish- American  Moi-tg. 
L.R.A.fN.S.)  675.  Co.  v.  Davis,  96  Ter.  504,  74  S.  W.  17, 

Ann.  Cas.  1912D  378  note.  97  A.  S.  B.  932;  Hugaic  Week- 

20.  5  Ann.  Cas.  898  note.  ley,  64  W.  Va.  210,  61  S.  E.  360,  15 

1.  Smith  r.  Sharpe,  162  Ala.  433,  60  L.R.A.(N.S.)  1262;  Howe  v.  Gage,  127 
So.  381, 136  A.  S.  R.  52.  Wis.  245,  106  N.  W.  1074,  115  A.  S. 

5  Add.  Cas.  898  note.  B.  1010. 

2.  DeoDiiig  V.  YouDt,  62  Kan.  217,  16  A.  S.  R.  732  note;  120  A.  8.  B. 
61  Pac.  803,  50  L.R.A.  103.  84  note;  139  A.  S.  B.  225,  226,  246 

3.  5  Ann.  Cas.  898  note;  Ann.  Cas.  note;  44  hM.A.  599,  611  note;  2  Ann. 
1912D  378  note.  Cas.  186  note. 

4.  Hoadley  c.  Savings  Bank  of  Dan-  5.  Cadigan  «.  Crabtree,  179  Mass. 
bury,  71  Conn.  599,  42  Atl.  667.  44  474,  61  N.  E.  37,  88  A.  S.  B.  397,  65 
L.R.A.  321;  Notkins  v.  Paahalinski,  83  L.R.A.  77. 

Conn.  4r)8,  76  Atl.  1104,  20  Ann.  Cas.  44  L.R.A.  695,  629-632  not«. 

1023;  Gottschalk  v.  Jennings,  1  La.  6.  McLure  v.  Lake,  154  Fed.  647, 

Ann.  5,  45  Am.  Dee.  70;  Walker  v.  84  C.  C.  A.  1,  24  L.R.A.(N.S.)  659; 

Osgood,  98  Mass.  348,  93  Am.  Dec.  E.  A.  Strout  Co.  t>.  Gay,  105  Me.  108, 

168  and  note;  Whitcomb  c.  Bacon,  72  Atl.  881,  24  LJt.A.(N.S.)  562  and 

170  Mass.  479,  49  N.  E.  742,  64  A.  S.  note;  Schultz  v.  Griffin,  121  N.  Y.  294, 

R.  317;  Roche  v.  Smith,  176  Mass.  24  N.  E.  480,  18  A.  S.  B.  825;  Yflder 

595,  58  N.  E.  152,  79  A.  S.  R.  346,  51  v.  Randol.  16  Okla.  308,  83  Pac.  537, 

L.R.A.  510;  Tavlor  v.  Barbour,  90  3  LJl.A.(N.S.)  576  and  note. 

Miss.  888,  44  Sa  988,  122  A.  S.  B.  139  A.  8.  R.  232  note;  44  L.BjV. 

328;  Sibbald  v.  Bethlehem  Iron  Co.,  328-333,  337  note;  44  L.B.A.  611, 

S3  N.  Y.  378,  38  Am.  Bep.  441;  Earp  625,  629  note;  2  Ann.  Ca6.  186.  oote. 
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in,  the  duty  of  a  broker  employed  to  sell  is  usually  performed  when 
through  one  means  or  another  he  has  brought  his  employer  and  a 

customer  acceptable  to  the  latter  into  negotiations  with  one  another 
and  his  service  in  doing  so  may  be  said  to  be  the  procuring  cause  of  the 
resulting  deal  between  them.'  Whether  the  broker  is  to  "introduce" 
a  customer  or  to  "find"  or  "procure"  one,  or  whether  he  is  to  do 
these  things  combined,  his  duties  remain  practically  the  same,  as  the 
words  "find,"  "procure,"  and  '"introduce"  are  generally  used  synony- 
mously in  the  making  of  such  contracts.  Whether  used  conjunctively 
or  disjunctively,  the  essential  thing  they  require  the  broker  io  do  is 
to  secure  a  customer  who  is  or  will  be  willing  to  transact  business.* 
Where  the  contract  between  the  broker  and  his  principal  is  that 
the  broker  shall  submit  offers  received  by  him  which  the  principal 
may  accept  or  reject,  the  terms  of  the  sale  not  being  fixed,  the  broker 
cannot  claim  any  commissions  until  he  has  submitted  an  offer  which 
his  principal  accepts.'  But  where  the  term  "satisfactory"  is  used  to 
describe  the  character  of  the  deal  which  the  broker  is  to  negotiate, 
the  principal  does  not  possess  an  arbitrary  power  of  refusal."  .  If 
the  contract  of  employment  requires  the.  broker  to  procure  a  person 
who  is  willing  to  accept  the  specific  terms  therein  enumerated,  he 
must  find  just  such  a  customer,  unless  his  principal  in  the  course 
of  the  negotiations  finds  it  acceptable  to  make  certain  modifications 
in  his  original  terms  and  contract  with  the  party  produced  upon 
that  altered  basia.^^  Unless  the  employer  see  fit  to  make  such  a  modi- 


7.  Daify  V.  HobBon,  40  Cal.  244,  6  641,  2  Eng.  Rul.  Cas.  527;  WilkinsoD 

Am.  Rep-.  617;  Blake  v.  Stump,  73  v.  Martin,  8  C.  &  P.  1,  34  E.  G.  L.  267, 

Md.  160,  20  AU.  788,  10  L.RJV.  103  2  Eng.  Rul.  Cas.  629. 

and  note;  Tombs  v.  Alexander,  101  93  Am.  Dee.  175,  176  note;  12  A. 

Mass.  255,  3  Am.  Rep.  349;  Johnson  S.  R.  589,  590  note;  13  A.  S.  R.  112 

V.  Hayward,  74  Neb.  157,  103  K.  W.  note;  16  A.  S.  R.  514  note;  120  A.  S. 

1058,  107  N.  W.  384,  12  Ann.  Cas.  R.  84  note;  136  A.  S.  R.  99  note;  139 

800,  5  LJIA.(N.S.)  112;  Lyon  v.  Mit-  A.  S.  R.  256,  257  note;  44  L.RA.. 

efadl,  36  N.  T.  235,  03  Am.  Dee.  502  ;  321,  329  note;  44  L.R.A.  593  note;  2 

McClave  v.  Paine,  49  N.  T.  561,  10  Eng.  Rul.  Cas.  534  note. 

Am.  Bep.  431;  Sibbald  v.  Bethlehem  8.  44  L.R.A.  321  note. 

Iron  Co.,  83  N.  Y.  378,  38  Am.  Rep.  9.  Walker  v.  TirreU,  101  Mass.  257, 

441;  Kalley  v.  Baker,  132  N.  Y.  1,  3  Am.  Rep.  352. 

29  N.  E.  1091,  28  A.  8.  S.  542  and  2  Ann.  Cas.  186  note, 

note;  Gilder  «.  Davis,  137  N.  Y.  506,  10.  Mullally  v.  Greenwood,  127  Mo. 

33  N.  E.  699,  20  LJtJl.  398;  Yoder  v.  138,  29  S.  W.  1001,  46  A.  S.  R.  613. 

Randol,  16  Okla.  308,  83  Pac.  537,  3  11.  Wilson  v.  Mason,  158  HI.  304, 

LJt^.(N.S.)  576  and  note;  Jennings  42  N.  E.  134, 49  A.  S.  R.  162  and  note; 

V.  Trammer,  52  Ore.  149,  86  Pac.  Beoogber  v.  Clark,  81  Kan.  250,  106 

874, 132  A.  S.  R.  680,  23  L.RA.(N.S.)  Pae.  39,  27  L.R.A.(N.S.)  198;  Tombe 

164;  Siler  v.  Perkins,  126  Tenn.  380,  v.  Alexander,  101  Mass.  255,  3  Am. 

149  S.  W.  1060,  47  LJt.A.(N.S.)  232;  Rep.  349;  Caston  «.  Quimby,  178  Mass. 

Bowe  «.  Gage,  127  Wis.  245,  100  N.  153,  59  N.  E.  653,  52  LJI.A.  785;  Ge- 

W.  1074,  115  A.  S.  R.  1010;  Murray  Utt  v.  Ridge,  117  Mo.  553,  23  S.  W. 

«.  Carrie,  7  C.  ft  P.  584,  32  E.  C.  L.  882.  38  A.  S.  R.  683;  Ball.  v.  Dolan, 
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fication,  the  mere  securing  of  one  who  is  willing  to  transact  business 
on  different  terms  from  tiiose  fixed  by  the  owner  does  not  amount 
to  procuring  a  customer  so  as  to  entitle  the  broker  to  his  commis' 
sions.^'  In  the  abe^ce  of  an  express  stipulation  to  the  contrary,  per- 
formance is  complete  on  the  broker's  part  and  he  is  entitled  to  his 
commis^ons  when  a  binding  contract  is  entered  into  between  his 
employer  and  the  person  produced  by  him,**  as  consummation  of  the 
contract  thus  negotiated  is  generally,  though  not  in  all  jurisdictions, 
held  to  be  unnecessary.*^ 

47.  Performance  within  Time  Specified. — To  entitle  a  broker  to  . 
the  payment  of  his  commissions  it  is  essential  that  he  prove  not  only 
the  actufd  rendition  of  all  the  services  called  for  by  his  contract 
of  employment,  but  that  he  complete  the  performance  thereof  within 
the  time  stipulated  or  before  the  expiration  of  such  additional  period 
as  may  have  been  granted  by  the  employer  in  extension  of  that  orig- 
inally agreed  upon."  Where  no  definite  period  is  settled  upon  in 
advance,  it  is  to  be  inferred  that  the  parties  intended  that  the  service 
contracted  for  should  be  accomplished  within  a  reasonable  time.'* 
Moreover,  unless  a  broker  has  been  granted  an  exclusive  agency  or 
the  exclusive  right  to  sell,  performance  must  be  complete  upon  his 
part  not  only  before  the  expiration  of  the  period  for  which  his  em- 
ployment was  to  run,  but  before  a  sale  is  effected  through  the  medium 
of  another  agent  or  the  independent  efforts  of  his  principal.*'  Of 
course  if  a  broker's  delay  in  discharging  his  duties  within  the  speci- 
fied time  is  due  to  the  negligence,  fault  or  fraud  of  his  principal, 
the  broker  will  be  entitled  to  his  commissions  notwithstanding  his 
failure  to  finish  within  the  required  period.*^  But  where  there  is  no 
fraud  or  bad  faith  on  the  part  of  the  employer  and  the  broker  does 
not  perform  within  the  time  limit,  the  employer  after  the  expira- 

21  S.  D.  349, 114  N.W.  998, 15  L.R.A.  liland  r.  Jaynea,  36  Okla.  563.  129 

(N.S.)  272;  Waiters  v.  Dancy,  23  S.  Pac.  8,  46  L.R.A.(N.S.)  129;  Fairly 

D.  481,  122  N.  W.  430,  139  A.  S.  R.  v.  Wappoo  Mills,  44  S.  C.  227,  22  S. 
1071.  E.  108,  29  L.R.A.  215. 

48  A.  S.  R.  620  note;  139  A.  S.  R.      93  Am.  Dec.  177  note;  13  A.  S.  R. 
233,  234,  246  note;  10  L.R.A.  103  note;  112  note;  139  A.  S.  R.  258  note. 
44  LJI.A.  595,  596,  602  note;  2  Eng.      14.  ^ee  infra,  par.  50. 
Rn).  Cas.  534  note.  See  infra,  par.  52.      15.  Brown  v.  Mason,  155  Cal.  155, 

12.  Darrow  v.  Harlow,  21  Wis.  302,  99  Pac.  867,  21  L.R.A.(N.S.)  328  and 
94  Am.  Dec.  541.  note;  Clark  v.  Camming,  77  Ga.  64,  4 

44  L.R.A.  334  note.  A.  S.  R.  72. 

13.  Smith  V.  Sharpe,  162  Ala.  433,  93  Am.  Dec.  175  note;  28  A.  S.  R. 
50  So.  381,  136  A.  S.  R.  52;  Moore  548  note;  139  A.  S.  R.  241  note. 

V.  Irwin,  89  Axk.  289,  116  S.  W.  662,  16.  44  L.R.A.  608  note;  16  L.R.A. 

131  A.  S.  R.  97,  20  L.R.A.(N.S.)  1168;  (N.S.)  432  note. 

Ward  V.  Cobb,  148  Mass.  518,  20  N.  17.  Hennings  v.  Parsons,  108  Va. 

E.  174,  12  A.  S.  R.  587  and  note;  1,  61  S.  E.  866,  15  Ann.  Cas.  765. 
Lnnnev  v.  Healy,  56  Neb.  313,  76  N.  18.  139  A.  8.  R.  243  note;  44  L.R:A. 
W.  558.  44  L.R.A.  593  and  note:  Oil-  608  note. 
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tioD  thereof  may  contract  with  a  cufltomer  intooduced  by  the  broker 
within  the  period  for  performance,  either  upon  the  same  terms  or 
upon  others  more  or  less  favorable  than  those  the  broker  was  author- 
ized to  offer,  without  incurring  any  liability  to  compensate  the  latter 
for  his  sendees.  The  mere  fact  tiiat  a  broker  ftnds  or  introduces  a 
prospective  customer  within  the  period  prescribed  is  not  sufficient  to 
entitle  him  to  his  commissions  where  payment  of  the  latter  is  con- 
ditioned upon  the  timely  performance  of  additional  duties.**  It 
has  been  held,  however,  that  where,  within  the  time  stipulated,  a  cus- 
tomer is  introduced  to  the  owner,  who  enters  into  a  building  contract 
of  sale  and  purchase,  the  fact  that  the  deed  does  not  pass  until  after 
the  expiration  of  the  time  limit  does  not  deprive  the  broker  of  his 
com  missions.**  Of  course  if  the  terms  of  his  employment  merely 
require  the  broker  to  find  or  Introduce  a  purchaser  within  a  certain 
time,*  or  if  his  commissions  are  promised  for  a  sale  "eR'eeted  in  any 
wise  through  his  influence  or  instrumentality'*  within  a  fixed  period,' 
he  is  legally  entitled  to  the  promised  remuneration  if  he  induces  a 
person  to  begin  negotiations  with  his  employer  before  the  expira- 
tion of  the  period  named,  even  though  such  negotiaticms  do  not  ma- 
terialize until  after  the  time  limit  is  reached. 

48.  Procuring  Written  Contract  in  Employer's  Behalf. — A  broker 
and  his  employer  have  a  right  of  course  to  provide  in  their  contract 
of  employment  that  the  broker  shall  not  only  find  a  customer  but  shall 
also  procure  from  such  individual  a  valid  agreement  in  writing  which 
will  take  the  ease  out  of  the  statute  of  frauds,  and  when  this  is  the 
arrangement  no  commissions  can  be  collected  until  such  written  agree- 
ment is  furnished.*  But  according  to  the  sounder  and  the  prefer- 
able view,  unless  the  contract  of  employment  expressly  stipulates 
to  the  contrary  the  procurement  of  a  binding  written  contract  be- 
tween his  employer  and  his  customer  is  not  necessary  to  a  complete 
performance  of  his  duties  on  the  part  of  the  broker,  provided  that 
the  surrounding  circumstances  are  such  that  the  employer  is  in  a 
situation  to  execute  it  hiniself.*  in  some  jurisdictions,  however,  if 
the  contract  to  be  negotiated  is  of  such  a  character  that  a  party  there- 
to might  successfully  plead  the  statute  of  frauds  when  sued  thereon, 

19.  Brown  r.  Mason,  155  Cal.  155,  39  Pac.  200,  45  A.  S.  R.  87  and  note; 

99  Pae.  867,  21  L.R.A.(N.S.)  328  and  McFarlaiid  v.  Lillard,  2  Ind.  App.  160. 

note.  28  N.  E.  229,  50  A.  S.  R.  234  and  note; 

44L.R.A.  350  note;  Ann.  Cas.l913D  Beougher  v.  Clark,  81  Kan.  250,  106 

824  note.  Pac.  39,  27  L.R.A.(N.S.)  198;  Oelatt 

20  139  A.  S.  R.  241  note;  21  L.R.A.  v.  Ridge,  117  Mo.  553,  23  S.  W.  882,  38 

(N.S,)  329  note.  A.  S.  R.  683  and  note. 

1.  10  L.R.A.  103  note;  21  h£.^.  93  Am.  Dee.  177  note;  12  A.  B.  R. 
(N.S.)  329  note.  589  note;  48  A.  S.  R.  620  note;  49 

2.  93  Am.  Dec.  176  note.  A.  S.  R.  167  note;  139  A.  B.  R.  247 
8.  44  L.R.A.  601  note,  note;  44  L.R.A.  604  note:  2  Ann.  Caa 
4.  Mattingly  v.  Pannie,  105  Gal.  514.  185  note. 
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Uien  performance  on  the  part  of  the  broker  is  not  complete  so  as  to 
entitle  him  to  his  commissions  until  he  has  secured  its  reduction  to 

writing,  even  though  the  terms  of  his  employment  do  not  expressly 
require  him  to  do  so.*  According  to  still  other  decisions  the  necea- 
sity  of  having  the  contract  negotiated  reduced  to  writing,  depends 
upon  the  ultimate  result  of  the  tranuaction.  That  is,  the  broker,  at 
his  ovm  risk,  has  the  option  of  either  securing  a  binding  written 
contract  from  his  customer,  or  of  producing  a  person  who  is  not  only 
then,  but  at  all  times  thereafter,  ready,  able,  and  willing;;  to  carry 
out  the  deal  in  hand.*  Although  tiie  contract  negotiated  is  void 
by  reason  of  the  statute  of  frauds,  if  the  party  procured  by  the  broker 
is  ready,  able,  and  willing  to  perform,  and  performance  is  prevented 
solely  by  the  employer,  the  broker  will  be  entitled  to  his  commis- 
sions; '  but  the  securing  of  a  tentative  oral  agreement  not  shown  to 
have  resulted  in  a  binding  contract  or  completed  transaction  is  not 
sufficient  to  entitle  a  broker  to  a  commission  where  through  no  fault 
of  the  employer  the  prospective  customer  refuses  to  be  bound  thereby.* 
Wherever  the  performance  of  a  broker's  duties  includes  the  procure- 
ment of  a  written  contract  in  behalf  of  his  employer,  the  instrument 
secured  must  be  a  correct  embodiment  of  the  agreement  negotiated 
and  in  such  form  as  to  be  capable  of  enfbrcement,  that  is,  a  contract 
sucli  as  may  be  enforced  by  the  employer  himself  in  his  own  name, 
and  not  one  that  has  been  negotiated  in  the  name  of  the  broker.* 
49.  Procuring  Person  Ready,  Able  and  Willing  to  Perform^To 
entitle  a  broker  to  the  compensation  called  for  by  his  contract  of 
employment,  he  must  produce  a  person  who  is  ready,  able  and  will- 
ing both  to  accept  and  live  up  to  the  terms  offered  by  his  principal.^** 

6.  Wilson  V.  Mason,  158  111.  304,  42  Grogan  v.  Smith,  7  Times  L.  Kep.  132, 

N.  E.  134,  49  A.  S.  R.  162  aod  note.  2  Eng.  Rul.  Cas.  533. 

50  A.  S.  R.  240  note.  12  A.  S.  R.  590  note;  139  A.  S.  R. 

6.  Holden  v.  Starks,  159  Mass.  503,  233,  258  note;  10  L.R.A.  105  note;  44 

34  N.  E.  1069,  38  A.  S.  R.  451 ;  Gild-  L.RA.  601,  623  note;  46  LJIA.(N.S.) 

er  17.  Davis,  137  N.  Y.  504,  33  N.  E.  129  note. 

699, 20  LJl  Jl.  398 ;  Walters  v.  Dancey,  9.  Walters  «.  Danoey,  23  S.  D.  481, 

23  B.  D.  481,  122  N.  W.  430,  139  A.  122  N.  W.  430,  139  A.  8.  R.  1071. 

S.  R.  1071.  44  L.RA.  603  note;  46  LJi.A.{N.S.) 

139A.S.R.233,258note;43L.R.A.  130,  131  note. 

699  note;  46  L.R.A.(K.S.)  129  et  seq.  10.  Smith  v.  Sbarpe,  162  Ala.  433, 


7.  Holden  v.  Btaiks,  159  Mass.  503,  «.  Seymour,  32  Colo.  430,  76  Pac  105S, 
34  N.  E.  1069,  38  A.  S.  R.  461.  2  Ann.  Cas.  182;  Cbaffee  «.  Widmau, 

49  A.  S.  R.  167  note;  4-t  L.R.A.  48  Colo.  34,  108  Pae.  995,  139  A.  S. 

603,  604  note;  46  L.BA..(N.S.)  130  B.  220;  Carter  v.  Owens,  58  Fla.  204, 

note.  50  So.  641,  25  L.R.A.(NJ5.)  736;  WU- 

8.  Pfans  V.  Humburg,  82  Oliio  St.  son  «.  Mason,  158  Dl.  304,  42  N.  E. 
1,  91  H.  E.  863,  29  L.R.A.(N.S.}  533;  134,  49  A.  S.  R.  162;  Love  v.  Miller, 
Reynolds  v.  Andeison,  37  OUa.  368,  53  Ind.  294,  21  Am.  Rep.  192;  Yinlon 
132sPae..322,  46  L.R..V.(N.S.)  144;  o.  Baldwin,  88  Ind.  104,  46  Am.  Rep. 


note. 


50  So.  381,  136  A.  S.  R.  53;  Colburn 
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Upon  the  production  of  such  an  individual  the  broker  is  entitled 
to  bis  commissions  notwithstanding  the  fact  that  his  employer  re- 
fuses to  transact  business  with  the  person  in  question.'^  Of  course, 
in  the  case  of  a  refusal  on  the  part  of  his  employer,  the  burden  of 
proof  is  upon  the  broker  in  an  action  brought  for  the  recovery  of 
bis  commissions,  to  establish  the  readiness,  ability,  and  willingness 
of  the  person  proposed,  to  comply  with  the  offer  of  his  principal.** 
According  to  some  decisions,  if  the  broker  was  engaged  to  negotiate 
the  sale  of  real  estate,  a  primary  requisite  to  the  establishment  of  the 
ability  and  willingness  of  the  party  procured  to  perform,  is  that  the 
broker  should  have  procured  a  written  contract  signed  by  the  pro- 
posed purchaser  so  that  nothing  but  the  signature  of  his  employer  is 
wanting  to  make  the  transaction  binding  upon  both.'*  Others,  how- 
ever, adopt  the  contrary  view  and  hold  that  readiness  and  ability  of 
the  broker's  customer  to  perform  is  susceptible  of  proof  without  the 
broker's  establishing  that  he  secured  a  binding  contract  from  such 
purchaser.'*    Under  neither  set  of  authorities  need  the  broker  prove 


447;  Jones  v.  Ford,  154  la.  549,  134  11.  Wray  v.  Carpenter,  16  Colo.  271, 
N.  W.  569,  38  L.R.A.(N.S.)  777;  27  Pac.  248,  25  A.  S.  R.  265;  Silber- 
Little  D.  Liggett,  86  Kan.  747,  121  berg  v,  Chipman,  42  Colo.  20,  93  Pac. 
Pac  1125,  40  LJt.A.(N.S.)  39',  Keen-  1130,  15  L.R.A.(N.S.)  187  and  note; 
er  e.  Harrod,  2  Md.  63,  56  Am.  Dee.  Little  v.  Liggett,  86  Kan.  747,  121 
706;  Riggs  v.  Turnbull,  105  Md.  135,  Pac.  1125,  40  L.R.A.(N.S.)  39;  Hart- 
66  Atl.  13, 11  A.m.  Cas.  783,  8  L.R.A.  ford  v.  McGiUicuddy,  103  Me.  224,  68 
(N.S.)  824;  Rupp  v.  Sampson,  16  Atl.  860, 12  Ann.  Cas.  1083, 16  L.RA. 
Gray  (Mass.)  308,  77  Am.  Dee.  416;  (N.S.)  431;  Holden  v.  Starks,  159 
Gaston  v.  Quimby,  178  Mass.  153,  59  Mass.  503,  34  N.  E.  1069,  38  A.  S.  R. 
N.  E.  653,  52  L.RA.  785;  Sibbald  v.  451;  Owen  v.  Riddle,  81  N.  J.  L.  546, 
Bethlehem  Iron  Co.,  83  N.  Y.  378,  22  79  AU.  886,  Ann.  Cas.  1912D  45. 
Am.  Rep.  41;  Gilder  v.  Davis,  137  N.  16  A.  S.  R.  514  note;  49  A.  S.  R. 
Y.  504,  33  N.  E.  599,  20  L.R.A.  398  167  note;  10  L.R.A,  103  note;  43 
and  note;  Gilliland  v.  Jaynes,  36  Okla.  L.R.A.  598,  599  note;  2  Ann.  Cas.  184 
563,  129  Pac.  8,  46  L.RA.(N.S.)  129;  note;  20  Ann.  Cas.  1024  note. 
Reynolds  v.  Anderson,  37  Okla.  368,  12.  Colbom  v.  Seymour,  32  Colo. 
132  Pac  322,  46  L.R.A.(N.S.)  144;  430,  76  Pac.  1058,  2  Ann.  Cas.  182; 
Butler  V.  Baker,  17  R.  I.  582,  23  Atl.  Brackenridge  v.  Claridge,  91  Tex.  527, 
1019,  33  A.  S.  R.  897  and  note;  Fair-  44  S.  W.  819,  43  L.R.A.  593. 
ly  V.  Wappoo  Mills,  44  S.  C  227,  22  13.  Mattingly  tj.  Pennie,  105  Cai. 
S.  E.  108,  29  LJBA.  215;  Walters  ti.  514,  38  Pac.  200,  45  A.  S.  R.  87; 
Dancey,  23  S.  D.  481,  122  N.  W.  430,  WUson  v.  Mason,  158  III  304,  42  N. 
139  A.  S.  R.  1071;  Paschall  v.  Gilliss,  E.  134,  49  A.  S.  R.  162;  Gilliland  v. 
113  Va.  643,  75  B.  E.  220,  Ann.  Cas.  Javnes,  36  Okla.  563,  129  Pac.  8,  46 
1913E  778.  L.R.A.(N.S.)   129;  Reynolds  v,  An- 

93  Am.  Dee.  176  note;  93  Am.  Dec.  derson,  37  Okla.  368,  132  Pac  322,  46 
510  note;  12  A.  S.  R.  590  note;  16  A.  L.R.A.(N.S.)  144. 
S.  R.  514  note;  43  A.  S.  R.  907  note;     44  L.R.A.  623  note. 
50  A.  S.  R.  240  note;  88  A.  S.  R.  405     14.  Holden  v.  Starks,  159  Mass.  503, 
note;  10  L.R.A.  103,  105  note;  44  34  N.  E.  1069,  38  A.  S.  R.  451 ;  Gelatt 
L.R.A.  616,  619,  623  note;  3  L.R.A.  u.  Ridge,  117  Mo.  653,  23  S.  W.  882, 
(N.S.)  577  note;  2  Eng.  Rul.  Cas.  38  A.  S.  R.  683  and  note. 
534,  535  note  12  A.  S.  R.  589,  590  note;  45  A.  S. 
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an  actual  tender  of  performance  on  the  part  of  the  person  procured 
so  long  as  he  succeeds  in  establishing  that  the  latter  was  ready,  able, 
and  willing  to  perform. >^  It  should  be  noted  in  this  connection  that 
a  person  cannot  be  said  to  be  unready  or  unwilling  to  perform  where 
he  refuses  to  complete  the  transaction  simply  because  it  turns  out 
that  a  material  representation  made  by  the  employer  is  contrary  to 
the  fact.^'  Once  the  customer  procured  by  the  broker  is  accepted 
by  the  employer,  the  latter  is  thereafter  estopped  from  denying  the 
purchaser's  ability  or  willingness  to  complete  the  contract,  inasmuch 
as  he  is  not  bound  to  accept  the  ofifer  of  such  person  without  a  reason- 
able opportunity  to  inquire  and  satisfy  himself  in  ration  to  it. 
Consequently  his  acceptance  should  estop  him  from  alleging  anyt^ng 
against  this  claim  except  fraud  on  the  part  of  the  broker  in  inducing 
the  acceptance.*'  The  reason  for  the  ruJe  does  not  exist  where  the 
broker  in  discharge  of  his  duties  is  required  to  execute  a  contract  in 
behalf  of  his  principal,  as  under  such  circumstances  the  latter  does  not 
personally  approve  of  the  individual  proposed,  and  it  is  accordingly 
held  that  where  such  is  the  case  the  broker  is  not  entitled  to  his 
commissions  unless  the  other  contracting  party  is  able  to  perform 
the  contract  upon  his  part,'^  The  broker  of  course  continues  to  be 
answerable  for  the  ability  and  willingness  of  his  proposed  customer 
even  after  the  acceptance  of  the  latter  by  his  principal,  if  such  ac- 
ceptance has  been  induced  by  fraud,  or  if  the  broker  has  expressly 
warranted  performance  on  the  part  of  the  person  procured.**  In 
some  jurisdictions  a  broker  is  held  to  warrant  impliedly  the  financial 
ability  of  a  purchaser  introduced  by  him,  and  in  the  event  of  the 
latter's  pecuniary  inability  to  perform  the  broker  is  not  entitled  to 
his  commissions  notwithstanding  the  acceptance  of  the  individual 
by  his  employer.*^  If  the  employer  refuses  to  sell  for  some  reason 
other  than  that  of  the  inability  of  the  purchaser  procured,  he  cannot 
avail  himself  of  the  latter  defense  when  sued  by  his  broker  for  com- 

R.  95,  96  note;  48  A.  S.  R.  620  note;  Okla.  19,  108  Pac.  395,  Ann.  Cas. 

49  A.  S.  R.  167  note;  50  A.  S.  R.  240  1912A  1265,  27  L.R.A.(N.S.)  1089; 

note.  Fairly  v.  Wappoo  Mills,  44  S.  C.  227, 

This  is  in  accordance  with  the  view  22  S.  E.  108,  29  L.R.A.  215. 

supported  by  most  authorities,  that  a  139  A.  S.  R.  251  note;  11  Ann.  Caa. 

real  estate  broker  has  no  implied  au-  787,  788  note;  Ann.  Cas.  1912A  202 

thority  to  enter  into  a  binding  written  note. 

contract  in  behalf  of  his  employer.  18.  20  L.R.A.{N.S.)  1171  note;  U 

See  supra,  par,  14.  Ann.  Cas.  788  note. 

IB.  43  L.R.A.  604,  605  note.  19.  Moore  v.  Irwin,  89  Ark.  289, 116 

16.  Little  V.  Liggett,  86  Kan.  747,  S.  W.  662.  131  A.  S.  R.  97,  20  L.RJt. 
121  Pac.  1125,  40  L.R.A.(N.S.)  39.  (N.S.)  1168  and  note. 

17.  Moore  v.  Irwin,  89  Ark.  289, 116  139  A.  S.  R.  250  note. 

S.  W,  662,  131  A.  S.  R.  97,  20  L.R.A.  20.  Riggs  v.  Tumbull,  105  Md.  135, 

(N.S.)  1168  and  note;  Wray  v.  Car-  66  Afl.  13,  11  Ann.  Cas.  783.  8  L.R.A.  * 

penter,  16  Colo.  271,  27  Pac.  248,  25  (N.S.)  824;  Butler  v.  Baker,  17  R.  L 

A.  S.  R.  265;  ScuUy  v.  WiUiamson,  26  582,  23  Atl.  1019,  33  A.  S.  R,  897. 
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missions  unle*>s  that  ground  is  made  an  element  of  the  contract  be- 
tween the  broker  and  the  owner.*  Where  the  broker  continues  to 
be  answerable  for  performance  on  the  part  of  his  customer  after  the 
latter  has  been  accepted  by  the  employer,  the  burden  of  proof  ia  upon 
the  employer  to  establish  his  inability  or  unreadinf.:iB,  as  the  prraump- 
tion  is  in  favor  of  the  ability  and  willingness  of  the  customer  to  per- 
form, once  he  has  been  accepted.* 

50.  Consummatioii  of  Contract  or  Transaction  Negotiated  ia  Gen- 
eraL — Whether  failure  to  complete  the  contract  or  transaction  nego- 
tiated has  any  bearing  upon  a  broker's  right  to  be  compensated  for 
his  services,  depends  primarily  upon  the  terms  of  the  employment.* 
While  there  are  some  decisions  to  the  effect  that  there  must  be  an 
actual  performance  of  the  contract  negotiated  to  entitle  a  broker 
to  bis  commissions,  even  though  the  contract  of  employment  is  silent 
upon  the  point,*  the  authorities  are  practically  unanimous  in  hold- 
ing that  unless  the  broker  and  his  employer  have  expressly  stipu- 
lated to  the  contrary  the  broker  is  entitled  to  his  compensation  upon 
the  completion  of  the  negotiations  he  undertook  irrespective  of  whether 
or  not  the  contra(!t  negotiated  is  ever  actually  consummated,*  so 
long  as  the  failure  to  carry  it  through  to  a  successful  completion 
is  not  due  to  any  fault  of  the  broker.*  This  is  true  whether  the  fail- 
ure to  complete  ihe  contract  in  question  is  due  to  the  default  or 
refusal  of  the  employer,'  or  to  that  of  the  party  procured  by  the 


1.  McFarland  r.  Lillard,  2  Ind.  App.  345  and  note,  51  L.R.A.  510;  Lunnev 
160,  28  N.  E.  229,  50  A.  S.  R.  234.  v.  Healev,  56  Neb.  313,  76  N.  W.  558. 

139  A.  S.  R.  250  note.  44  L.R.A.  .5!)3  and  note;  Kallev  v. 

2.  Fairly  v.  Wappuo  Mills,  44  S.  C.  Baker,  132  N.  Y.  1,  29  N.  E.  lUfii,  28 
227,  22  S.  E.  108,  29  L.R.A.  215.  A.  S.  R.  542  and  note;  Scully  v. 

28  A.  S.  R.  546  note;  43  L.R.A.  liamson,  26  Okla.  19,  108  Pao.  395, 

604  note;  44  L.R.A.  617,  622  not*.  Ami.   Cas.   1912A   126.'),   27  L.R.A. 

3.  28  A.  S.  R.  547,  548  note.  (N.S.)  1089;  Little  v.  Fleishman,  35 

4.  Richards  v.  Jackson,  31  Md.  250,  Utah  566,  101  Pac.  984,  24  L.R.A. 
1  Am.  Rep.  49.  (N.S.1  1182:  Barthell  v.  Peter,  88  Wis. 

11  Ann.  Cas.  789  note.  316,  60  N.  W.  429,  43  A.  S.  R.  006. 

5.  Moore  v.  Irwin,  89  Ark.  289, 116  93  Am.  Dee.  177  note;  38  A.  S.  K. 
S.  W.  662,  131  A.  S.  R.  97,  20  L.R.A.  689  note;  85  A.  S.  R.  287  note;  88 
(N.S.)  1168;  Wray  v.  Carpenter,  16  A.  S.  R.  405  notf;  10  L.R.A.  104 
Colo.  271,  27  Pac.  248,  25  A.  S.  R.  note;  43  L.R.A.  603  note;  11  Ann. 
265;  WUson  ti.  Mason,  158  111.  .304,  42  Cas.  786,  787  note;  20  Ann.  Cas.  1024 
N.  E.  134,  49  A.  S.  R.  162;  Love  v,  note. 

Miller,  53  Tnd.  294,  21  Am.  Rep.  192;  6.  Vinton  v.  Baldwin,  88  Ind.  104, 

Vinton  r.  Baldwin,  88  Ind.  104,  45  Am,  45  Am.  Rep.  447. 

Rep.  447;  McFarland  v.  Lillard,  2  Ind.  44  L.R.A.  606  note;  11  Ann.  Cas. 

App.  160,  28  N.  E.  229,  50  A.  S.  R.  788  note. 

234;  Hartford  v.  McGillicuddy,  103  7.  Richardson  v.  Olanthe  Milling  & 

Me.  224,  68  Atl.  860,  12  Ann.  Cas.  Elevator  Co.,  167  Ala.  411,  52  So. 

1083,  16  L.R.A. (N.S.t  431;  Holden  v.  140  A.  S.  R.  45;  Silberberg  v.  Cliip^ 

Starks.  159  Mass.  503.  34  N.  E.  1069,  man,  42  Colo.  20,  93  Pac.  1130.  15 

.38  A.  S.  R.  451;  Roche  r.  Smith,  176  L.R.A.(N.S.)  187  and  note;  Notkin^  r. 

Maes.  595,  .58  N.  E.  152,  79  A.  S.  R.  Pashaliuski,  83  Conn.  458,  76  Atl.  110!. 
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broker.'   In  most  instances  the  nature  <^  the  underlying  cause  or 

motive  which  actuates  either  in  not  performing  does  not  alter  the 
operation  of  the  rule.  It  should  be  noted,  however,  that  in  some 
jurisdictions  if  the  noncompletion  of  the  transaction  negotiated  is 
due  to  the  financial  inability  of  the  third  person  procured  by  the 
broker  the  latter  cannot  recover,  as  he  is  deemed  to  have  impliedly 
represented  that  the  person  procured  by  him  was  financially  able  to 
perform,  as  well  as  ready  and  willing  to  do  so*  Jurisdictions  of  this 
character,  of  course,  are  the  exception,  for  according  to  the  prevnil- 
ing  doctrine  once  the  employer  accepts  the  party  produced  by  his 
broker,  the  latter's  right  to  his  commissions  is  complete  and  is  not 
a£fected  by  the  fact  that  it  subsequently  develops  that  the  contract 
cannot  be  consummated  owing  to  the  financial  inability  of  such 
party,'**  unless  the  broker  has  been  guilty  of  bad  faith,''  or  has 
expressly  warranted  the  ability  of  the  individual  in  question."  Ob- 
viously, where  a  broker's  commissions  are  expressly  conditioned  upon 
the  consummation  of  the  contract  to  be  negotiated,  it  must  be  per- 
formed by  the  parties  thereto  to  warrant  a  recovery  of  his  remuner- 
ation.'*  If  such  performance  is  prevented  by  the  arbitrary  action 

20  Add.  Cas.  1023  and  note;  Vinton.v.  10  L.R.A.  104  note;  11  Ann.  Cas. 

Baldwin,  88  Ind.  104,  45  Am.  Rep.  780  note. 

447;  McFarland  v.  LUlard,  2  Ind.  App.  9.  Riggs  r,  TumbiUl,  105  Md.  135, 

160,  28  N.  E.  229,  50  A.  S.  R.  234;  6(i  Atl.  13,  11  Ann.  Cas.  783,  8  L.RA.. 

Hartford  v.  McGiUicuddy,  103  Me.  224,  (N.S.)  824;  Butler  v.  Baker,  17  R.  I. 

68  Atl.  860,  12  Ann.  Cas.  1083,  16  .j82,  23  Atl.  1019,  33  A.  S.  R.  897. 

L.R.A.(N.S.)  431;  Rupp  ti.  Sampson,  20  L.R.A.(N.S.)  1171  note. 

16  Gray  (Mass.)  398,  77  Am.  Dec.  See  supra,  par.  49. 

416;  Tombs  v.  Alexander,  101  Mass.  10.  Moore  r.  Irwin,  89  Ark.  289, 116 

255,  3  Am..Rep.  349;  Holden  o.  Starks,  S.  W.  662,  131  A.  S.  R.  97,  20  L.R.A. 

159  Mass.  503,  34  N.  E.  1069,  38  A.  S.  (N.S.)  lltiS  and  note;  Wray  u.  Car- 

R.  451;  Haves  v.  McAra,  166  Mich,  penter,  16  Colo.  271,  27  Pac.  248,  25 

198,  131  N.  W.  535,  35  L.R.A.(N.S.l  A.  S.  R.  265;  Scully  v.  WiUiainson,  26 

116;  MeClave  o.  Paine,  49  N.  Y.  561,  Okla.  19,  108  Pac.  30-'),  Ann.  Cas. 

10  Am.  Eep.  431.  1912A  1265,  27  L.R.A.(N.S.)  1089. 

93  Am.  Dec.  175  note;  28  A.  S.  R.  85  A.  S.  R.  287  noti-,  2  Eng.  Rul. 

546  note;  136  A.  S.  R.  57  notte;  43  Cas.  535  note.  > 

L.R.A.  595  et  seq.  note.  See  supra  par.  49. 

8.  Moore  v.  Irwin,  89  Ark.  289,  116  11.  20  L.R.A.{N.S.)  1174  note. 

S.  W.  662,  131  A.  S.  R.  97,  20  L.R.A.  13.  Moore  v.  Irwin,  89  Ark.  289, 

(N.S.)  1168;  Wilson  v.  Mason,  158  116  S.  W.  662,  131  A.  S.  R.  97,  20 

111.  304,  42  N.  E.  134,  49  A.  S.  R.  L.R.A.(N.S.)  1168. 

162;  Roche  «.  Smith,  176  Mass.  5S5,  139  A.  S.  R.  250  note. 

58  N.  E.  152,  79  A.  S.  R.  345  and  13.  Pfanz  v.  Humburg,  82  Ohio  St. 

note,  51  L.R.A.  510;  Lunney  v.  Heal-  1,  91  N.  E.  863,  29  L.H.A.(N.S.)  533 

ey,  56  Neb.  313,  76  K.  W.  558,  44  and  note. 

L.R. A.  593  and  note;  Kalley  r.  Baker,  28  A.   S.  R.  547,  548  note;  48 

132  N.  Y.  1,  29  N.  E.  1091,  28  A.  S.  A.  S.  R.  620  note;  44  L.R.A.  606,  612 

R.  542;  Hugill  v.  Weekley,  64  W.  Va.  note;  20  L.R.A.(N.S.)  U72  note;  U 

210,  61  S.  E.  360,  15  L.R.A.(N.S.)  Ann.  Cas.  788  noU. 
1262  and  note. 
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of  his  employer,  the  conditioD  is  thereby  waived  and  he  may  recover 
his  commissioDB  in  spite  of  the  fact  that  the  contract  is  never  con- 
summated ;  ^*  but  if  the  employer  has  reasonable  grounds  for  his 
refusal  to  perform, '°  as  where  he  is  aware  that  the  execution  of  such 
contract  would  involve  the  perpetration  of  a  fraud  upon  a  third 
person,'*  or  as  where  the  employer  is  entitled  to  assume  a  private 
speculation  of  the  property  on-  the  part  of  the  broker  himself  be- 
cause of  the  latter's  refusal  to  disclose  the  identity  of  the  person 
he  has  procured,"  then  there  is  do  reason  for  setting  aside  the  ex- 
press agreement  of  the  parties  and  the  broker  is  not  entitled  to  re- 
cover. According  to  some  decisions  if  the  party  procured  performs 
in  part  and  then  defaults  the  broker  is  entitled  to  a  percentage  on 
the  amount  actually  paid,  even  though  his  remuneration  was  condi- 
tioned upon  the  actual  consummation  of  the  sale,'®  but  others  take 
tiie  contrary  and  what  seems  to  be  the  preferable  view."  Ordinarily 
it  is  easy  to  determine  whether  or  not  a  transaction  has  been  con- 
summated by  reference  to  its  terms,  but  in  addition  to  an  actual 
consummation  it  has  been  held  that  the  recovery  of  an  enforceable 
judgment  in  an  action  for  specific  performance,**  or  the  completion 
of  the  contract  by  a  third  person  substituted  instead  of  the  defaulting 
party,'  or,  in  the  case  of  a  conditional  sale,  its  execution  for  the  time 
being,*  is  sufficient  within  the  meaning  of  such  a  condition.  Natural- 
ly where  a  broker's  right  to  compensation  is  conditioned  upon  the 
actual  consummation  of  the  contract  negotiated  it  is  incumbent  upon 
him  to  show  that  such  condition  has  been  complied  with,'  and  where 
his  employer  refuses  to  consummate  a  transaction  for  reasons  which  to 
all  appearances  are  sufficient  to  justify  such  action,  the  burden  of 
proof  is  on  the  broker  to  show  that  the  refusal  is  for  an  insuMcient 
reason.* 

51.  Failure  to  Consummate  Due  to  Defect  in  Employer's  Title. — 

There  is  an  almost  unbroken  current  of  authority  to  the  effect  that, 
in  the  absence  of  a  stipulation  in  the  contract  between  the  broker 
and  his  principal  to  the  contrary,  the  former  is  entitled  to  his  com- 
missions if,  acting  in  good  faith,  he  procures  a  purchaser  willing,  able, 
and  ready  to  take  the  property  upon  the  terms  offered  by  the  prin- 
cipal, although  the  sale  fails  because  of  a  defect  in  the  principal's 
title,  of  which  the  broker  had  no  notice."   The  rule  rests  upon  the 

14.  43  L.RJL.  605  note;  29  L.R.A.  66  Atl.  13, 11  Aun.  Gas.  783  and  note. 

(N.S.)  534  note;  2  Ann.  Gas.  185  note.  8  L.R.A.(N.S.)  824. 

16.  48  A.  S.  R.  620  note;  2  Ann.      20.  29  LJ(A.(N.S.)  534  note. 
Gas.  185,  186  note.  1.  11  Ann.  Cas.  788  note. 

16.  43  L.RA.  605  note.  2.  29  L.R.A.(N.S.)  534  note. 

17.  43  LJt.A.  605  note;  2  Ann.  Gas.     S.  11  Ann.  Cas.  788,  789  note. 


18.  Gilder  v.  Davis,  137  N.  T.  504,  6.  Stttrgeon  v.  Gulvor,  87  Kan.  404, 
1  N.  E.  599,  20  URA.  398.  124  Pao.  419,  Ann.  Cas.  1913E  341  and 

19.  Riggs  V.  Tumboll,  105  Md.  135,  note;  Rupp  «.  Sampson,  16  Gray 


186  note. 


4.  2  Add.  Cas.  186  note. 


312 


*  R.  C.  L. 


BROKERS 


theory  that  the  broker,  in  the  absence  of  notice  to  the  contrary,  is 
entitled  to  act  upon  the  assumption  that  the  principal  bas  a  market- 
able titie.*  Accordingly,  although  it  has  been  held  that  the  fact 
that  the  Inroker  knew  of  the  defect  in  the  principaFs  title  and  of 
tiie  equitable  estate  of  a  third  person  therein  would  not  defeat  his 
right  to  commissions,"  the  decisions  generally  hold  that  a  broker 
who  at  the  time  he  makes  his  contract  with -the  owner  knows  of  de- 
fects in  the  employer's  title,  or  knows  of  facts  sufficient  to  put  a 
prudent  person  on  inquiry,  which,  if  followed  with  reasonable  dili- 
gence, would  have  resulted  in  such  knowledge,  is  not  entitied  to 
recover  where  the  sale  fails  because  of  such  facts,^  unless  it  was  the 
intention  of  the  parties  that  the  employer  should  subsequently  perfect 
his  title  in  order  to  be  able  to  perform.*  If  the  contract  of  employ- 
ment contains  an  express  stipulation  to  the  effect  tiiat  the  transaction 
to  be  negotiated  must  be  consummated  in  order  to  entitle  tiie  broker 
to  his  commissions,  a  defect  in  his  employer's  title  preventing  eon- 
summation  will  obviously  operate  as  a  bar  to  the  recovery  of  any 
compensation  upon  his  part,  irrespective  of  whether  he  knew  or  should 
have  known  of  the  existence  thereof.^* 

52.  Tendering  or  Negotiating  Contract  at  Variance  vitfa  That  Au- 
thorized.— Where  a  broker  instead  of  procuring  a  person  who  is  ready, 
able,  and  willing  to  accept  the  terms  his  principal  authorized  him 
to  offer  at  the  time  of  his  employment,  procures  one  who  makes  a 
counter  offer  more  or  less  at  variance  with  that  of  his  employer,  the 
latter  is  at  perfect  liberty  either  to  accept  the  proposed  party  upon 
the  altered  terms  or  to  decUne  to  do  so.^^  If  he  accepts,  he  is  legally 
obligated  to  compensate  the  broker  for  the  services  rendered;  ^*  but 

(Mass.)  398,  77  Am.  Dee.  416;  Sib-  255,  3  Am.  Bep.  349. 

bald  V.  Bethlebem  Iron  Co.,  83  N.  Y.  139  A.  S.  R.  255  note;  43  L.BA. 

378,  38  Am.  Rep.  441;  Gilder  V.  Davis,  613,  614  note;  3  L.R.A(N.S.)  577 

137  N.  T.  504,  33  N.  E.  599,  20  LJI.A.  note;  24  L.R.A.(N.S.)  1184  note. 

398;  Toder  v.  Bandol,  16  Okla.  308,  9.  Chnreh  «.  Wilkeson-Tripp  Co.,  58 

83  Pae.  537,  3  L.R.A.(N.S.)  576  and  Wash.  262,  108  Pac.  596,  109  Pac. 

note;  Little  v.  Fldshman,  35  Utah  566,  113,  137  A.  8.  R.  1059. 

101  Pae.  984,  24  L.R.A.(N.S.)  1182  10.  28  A.  S.  R.  547,  548  note;  3 

and  note;  BartheU  v.  Peter,  88  Wis.  L.RA.(N.S.)   577  note;  24  L.RA. 

316,  60  K.  W.  429,  43  A.  8.  R.  906  (N.S.)  1183  note, 

and  note;  Arnold  v.  National  Bank  of  11.  44  LJtA.  351  note. 

Waupaca,  126  Wis.  362,  105  N.  W.  18.  Notkina  «.  PasbaliDBki,  83  Conn. 

838,  3  L.R.A.(N.S.)  580.  458,  76  AtL  1104,  20  Ann.  Cas.  1023: 

93  Am.  Dee.  175  note;  12  A.  S.  B.  OUder  v.  Davis,  137  N.  Y.  504,  33  N. 

589,  590  note;  139  A  8.  B.  254  note;  £.  599,  20  L.RA.  398;  Pasehall  v. 

10  L.R.A.  104  note;  43  L.RA.  603,  Oillisa,  113  Va.  643,  75  8.  E.  220, 

609  note;  2  Ann.  Cas.  185  note.  Ann.  Cas.  1913E  778. 

6.  43  L3.A  610  note;  3  L.RA.  93  Am.  Dec.  176  note;  139  A.  8.  R. 
(N.8.)  576,  577  note.  229  note;  44  L.B.A  350,  351  note. 

7.  139  A.  8.  R.  256  note;  3  L.R.A.  As  to  the  amount  of  compensation 
(N.S.)  577  note.  dne  under  saeh  eirenmstanees,  see  im- 

8.  Tombs  V.  Alexander,  101  Mass.  fra,  par.  67. 
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if  he  refuses  he  incurs  no  liabihty  whatever,  for,  if  he  does  not  see 
fit  to  modify  his  original  proposals,  the  broker  can  lay  no  claim  to 
his  commissions  until  he  produces  a  person  who  ia  ready,  able,  and 
willing  to  accept  the  exact  terms  of  his  principal.'*  This  is  true 
no  matter  how  slight  the  variance  may  be  between  the  contract  ten- 
dered by  the  broker  and  that  authorized  by  his  employer.  Even 
though  the  person  produced  by  a  broker  is  willing  to  purchase  at 
the  price  set  by  the  employer  of  the  latter,  if  he  is  not  willing  to 
pay  such  price  in  the  exact  manner  prescribed  in  the  broker's  con- 
tract of  employment,  the  latter  is  not  entitled  to  his  commisfflons. 
Thus  a  real  estate  broker  does  not  earn  his  commission  by  producing 
a  customer  willing  and  able  to  pay  the  required  price  in  cash  for 
the  property,  where  liis  authority  is  to  sell  for  a  certain  amount  down, 
and  the  remainder  in  yearly  instalments  with  interest.'^  Moreover 
a  refusal  of  a  property  owner  to  accept  a  tender  of  a  cash  price  for 
his  property,  on  the  ground  that  it  is  not  enough,  do^  not  estop 
him,  in  a  suit  by  the  broker  for  his  commission,  to  set  up  as  a 
defon.«e  that  ihe  tender  did  not  comply  with  the  terms  on  which  the 
broker  was  authorized  to  sell  the  property."  Where  a  broker  suing 
for  his  commissions  relies  upon  the  fact  that  his  employer  accepted 
the  tendered  contract  though  at  variance  with  what  he  was  authorized 
to  negotiate,  the  burden  of  proof  is  incumbent  upon  him  to  show 
that  his  employer  accepted  the  counter  offer  made  by  his  proposed 
customer.  1*  These  same  general  principles  are  equally  controlling 
where  the  contract  actually  negotiated  by  a  broker,  whose  duties 
included  that  of  contracting  in  behalf  of  his  employer,  is  different 
from  that  authorized.  Where  a  broker  enters  into  a  contract  tliat 
is  not  in  accordance  with  his  employer's  instructions,  the  latter  is 
under  no  liabihty  to  compensate  him  for  his  services,''  unless  such 
unauthorized  acts  of  the  agent  are  ratified  by  the  principal.^^  The 


IS.  Stoatenburgb  v.  Evans,  142  la. 
239, 120  N.  W.  59,  19  Anu.  Cas.  1048 
and  note;  Cadigan  v.  Crabtree,  179 
Mass.  474,  61  N.  E.  37,  88  A.  S.  R. 
397,  55  L.R.A.  77;  Jepsen  i-.  Marobn, 
22  S.  D.  593, 119  N.  W.  988,  21  L.R.A. 
(N.S.)  935  and  note;  Darrow  v.  Har- 
low, 21  Wis.  302,  94  Am.  Dec.  541. 

139  A.  S.  R.  236  note;  44  L.R.A. 
351  note;  44  L.R.A.  616  note. 

14.  Jepsen  v.  Marohn,  22  S.  D.  593, 
119  N.  W.  988,  21  LJl.A.(N.S.)  935 
and  note. 

139  A.  S.  R.  236  note;  19  Aon.  Cas. 
1048  note. 

15.  Jepsen  r.  IVIarobn,  22  S.  D.  593, 
m  N.  W.  988,  21  L.R.A.(N.S.)  935 
and  note. 


16.  44  L.R.A.  617  note. 

17.  Cadigan  v.  Crabtree,  179  Mass. 
474,  61  N.  E.  37,  88  A.  S.  R.  397,  55 
L.R.A.  77;  Sebultz  r.  Griffin,  121  N. 
Y.  294,  24  N.  E.  480, 18  A.  S.  R.  825; 
Evants  v.  Fuqua,  102  Tex.  430,  118 
S.  W.  132,  132  A.  S.  R.  892  and  note. 

139  A.  S.  R.  235  note. 

18.  McFarland  v.  Liltard,  2  Ind. 
App.  160,  28  N.  E.  229,  50  A*.  8.  R. 
234  and  note;  Gelatt  v.  Ridge,  117 
Mo.  553,  23  S.  W.  882,  38  A.  S.  R. 
683;  Gilder  t;.  Davis,  137  N.  Y.  504, 
33  N.  E.  599,  20  L.R.A.  398. 

38  A.  S.  R.  807  note;  70  A.  S.  R. 
944  note;  132  A.  S.  R.  894  note;  44 
L.R.A.  618  note.  . 
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fact  that  the  contract  negotiated  is  more  advantageous  thsm  that  the 
broker  v^as  authorized  to  enter  into,  does  not  alter  the  operation  of 
the  rule  or  do  away  with  the  necessity  of  ratification  on  the  part  of 
the  employer.*^ 

53.  Negotiating  Conditional  or  Optional  Contract.— Where  a  broker 
ia  engaged  to  negotiate  a  transfer  or  sale  of  certain  real  or  pwsonal 
prt^rty,  the  mere  procurement  of  a  prospective  purchaser  who 
enteiB  into  an  option  to  buy  the  property  in  question  but  never  in 
fact  does  so  ie  not  sufficient  to  constitute  a  performance  by  the  broker 
of  his  contract  of  employment,  and  be  is  not  entitled  to  his  commis- 
sions, nor  even  to  a  percentage  of  the  earnest  money  dep{^ted  by 
the  defaulting  optionee.'®  The  fact  that  the  employer  consents  to 
entering  into  a  conditional  or  optional  contract  to  purchase  cannot 
be  construed  as  a  waiver  by  him  of  the  original  terms  of  employment 
and  an  acceptance  of  such  services  as  a  complete  performance  on  the 
part  of  the  broker.  It  is  a  mutter  of  common  knowledge  that  sales 
are  frequently  effected  through  options.  By  granting  the  option,  the 
owner  is  merely  helping  to  bring  about  the  sale  which  he  employed 
the  broker  to  make.  It  is  a  step  in  that  direction.  It  is  not  the 
end,  but  nither  the  means  to  an  end.  Consequently  such  action  on 
the  part  of  the  owner  does  not  imply  that  he  has  made  a  new  contract 
with  the  broker  by  which  he  agrees  to  pay  for  something  different 
from  the  services  he  originally  Contracted  for,  but  merely  indicates 
a  dee<ire  upon  his  part  to  aid  the  broker  in  the  performance  of  the 
original  agreement.'  While,  as  above  shown,  according  to  the  great 
weight  of  authority  the  mere  procuring  of  one  to  take  an  option  does 
not  entitle  the  broker  to  commissions  if  the  optionee  elects  not  to 
exercise  the  same,  yet  it  is  apparently  well  settled  that  the  broker 
is  entitled  to  bis  cotamissions  if  the  option  is  actually  exercised, 
or  the  optionee  is  willing  to  exercise  it  but  is  prevented  from  so  doing 
by  the  refusal  of  the  owner  to  comply  with  his  part  of  the  agreement.*. 

54.  Compensation  in  Case  of  Revocation  of  Authority. — Where  a 
broker's  authority  is  wrongfully  revoked  *  he  may  pursue  either  of 

19.  139  A.  S.  R.  228  note.  negotiated  a  contract  approved  by,  and 

20.  \V  -rnekros  v.  Bowman,  14  Ariz,  satisfactory  to,  his  principal,  although 
34»,  12S  Pac.  4!),  43  L.Il.A.(N.S.)  91  diiferent  from  that  which  he  was  em- 
and  note;  Braekeiiridge  v.  Claridge,  91  ployed  to  make,  has  earned  his  eom- 
Te.T.  527,  44  S.  W.  819,  43  L.R.A.  missions.  GiWer  v.  Davis,  137  N.  Y. 
593.  504,  33  N.  E.  599,  20  L.n.A.  398. 

It  should  be  noted,  however,  that  it  1.  Warnekros  v.  Bowman,  14  Ariz, 

has  been  held  that  a  real  estate  broker  348,  128  Pme.  40,  43  IJi.A.(N.S.)  91 

who  has  obtained  an  optional  contract  and  note. 

sanctioned  by  his  employer  is  entitled  2.  Coates  v.  Locust  Point  Co.,  102 

to  commisHions  on  the  sum  paid  and  Md.        62  Atl.  625,  5  Ann.  Gas.  895. 

forfeited  by  the  purchaser,  although  43  L.R.A.(N.S.)  94  note, 

the  purchase  is  not  completed.    This  3.  See  tupra,  par.  8,  9. 
is  on  the  eronnd  thai  a  broker  who  has 
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two  courses  of  conduct  He  may  consider  bis  contract  of  employ- 
ment as  rescinded  and  sue  for  damages,  in  which  event  he  is  entitled 
to  have  bis  recovery  include  the  value  of  the  services  he  has  already 
rendered,  his  disbursements,  and  such  prospective  profits  as  he  can 
establish  would  have  been  his  but  for  such  revocation;*  or  he  may 
refuse  to  consider  his  contract  as  rescinded,  and  if  he  proceeds  and 
succeeds  in  performing  that  which  his  contract  requires  that  he  shall 
perform,  bis  employer  is  liable  for  the  agreed  compensation.*  In- 
asmuch as  a  broker  is  usually  entitled  to  a  fair  and  reasonable  op- 
portunity to  perform  his  obligation,  if  he  has  in  good  faith  incurred 
expense  and  expended  time  and  labor,  the  principal  will  not  be  per- 
mitted to  determine  the  agency  and  take  advantage  of  the  agent's 
services  without  rendering  himself  liable  to  compensate  the  latter.* 
In  a  few  instances  it  has  been  held  that  there  was  an  implied  contract 
to  pay  the  broker,  upon  revocation  of  the  agency,  the  expenses  he 
has  incurred  and  the  reasonable  value  of  his  services,  especially  where 
the  broker  has  expended  considerable  time  and  money  with  the  knowl- 
edge and  encouragement  of  the  principal.'  Of  course,  where  the 
employer  has  not  contracted  to  refrain  from  doing  so,  he  may  in- 
directly revoke  the  authority  of  his  broker  without  incurring  any 
liability,  by  selling  independently  through  his  own  efforts  or  those 
of  another  broker.^  But  under  no  circumstances  can  a  principal 
fraudulently  revoke  his  broker's  authority  as  a  mere  device  to  es- 
cape payment  of  the  broker's  commissions.*  Thus  if  in  the  midst 
of  negotiations  instituted  by  the  broker,  and  which  are  plainly  arid 
evidently  approaching  success,  the  seller  revokes  the  authority  of  the 
broker,  with  the  view  of  concluding  the  bargain  without  his  aid,  and 
avoiding  the  payment  of  commissions  about  to  be  earned,  it  may 
well  be  said  that  the  due  performance  of  his  obligation  by  the  broker 
was  purposely  prevented  by  the  principal,  and  under  such  circum- 
stances the  latter  will  be  held  liable.**    But  in  the  absence  of  an 


4.  Blomenthal  v.  Bridges,  91  Ark. 
212,  120  S.  W.  974,  24  L.B.A.(N.S.) 
279;  Emerson  v.  Pacific  Coast  &  Nor- 
way Packing  Co.,  96  Minn.  1,  104  N. 
W.  573,  113  A.  S.  R.  603,  6  Ann. 
Caa.  973,  1  LJIJ\..(N.S.)  445;  Glover 
«.  Henderson,  120  Ho.  367,  25  S.  W. 
175,  41  A.  S.  R.  695;  Cloe  v.  Rogers, 
31  Okla.  255, 121  Pae.  201,  38  L.R.A. 
(N.S.)  366  and  note;  J.  L.  Rowan  & 
Co.  V.  Hull,  55  W.  Va.  335,  47  S.  E. 
92,  104  A.  S.  R.  998,  2  Ann.  Cas.  884 
and  note. 

43  L.R.A.  608  note;  22  IiJl.A.(N.S.) 
273  et  seq.  note. 

B.  38  L.R.A.(N.S.)  367  note. 

6.  44  L.R.A.  345  note. 


7.  49  L.R.A.(N.S.).  999  note. 

8.  Sibbald  v.  Bethlehem  Iron  Co.,  83 
N.  T.  378,  38  Am.  Rep.  441;  Ham- 
mond V.  Man,  69  Wash.  204,  124  Pae. 
377,40  L.R.A.(N.S.)  1142. 

See  m/ra,  par.  56.  « 

9.  Branch  v.  Moore,  84  Ark.  462, 
105  S.  W.  1178. 120  A.  S.  R.  78 ;  Gotts- 
cfaalk  V.  Jennings,  1  La.  Ann.  5,  46 
Am.  Dec  70;  Sibbald  v.  Bethlehem 
Iron  Co.,  83  N.  T.  378,  38  Am.  Rep. 
441. 

90  Am.  Dec  76,  77  note;  64  A.  S. 
R.  319  note;  43  L.RJI.  606,  60S  note; 
44  liSi.K.  347  note;  9  Ann.  Cas.  436 
note;  12  Ann.  Cas.  1085  note 

10.  Gottsrhalk  v.  Jennings,  1  La. 
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express  contract  to  the  contrary,  if  the  employer  acts  in  good  faith, 
not  seeking  to  escape  the  payment  of  commisBions,  but  moved  fairly 
by  a  view  of  his  own  interest,  he  has  the  absolute  right  before  a 
bargain  is  made,  while  negotiations  remain  nnsuccMsfal,  before  com- 
missions are  earned,  to  revoke  the  broker's  authority,  and  ihe  latter 
cannot  thereafter  claim  compensation  for  a  sale  made  by  the  prin- 
cipal, even  though  it  be  to  a  customer  with  whom  the  broker  unsuccess- 
fully negotiated  and  even  though,  to  some  extent,  the  seller  might 
justly  be  said  to  have  availed  himself  of  the  fruits  of  the  broker's 
labor.i*  Once  a  broker's  authority  has  been  lawfully  revoked,  if  he 
continues  to  render  any  services  to  his  former  employer,  they  must 
be  deemed  to  be  voluntary  and  are  accordingly  ineffectual  to  entitle 
him  to  commission  on  a  sale  made  by  tiie  owner  himself  subsequent 
to  such  termination  Of  his  anthority.** 

55.  Abandonment  or  Rescission  on  Part  of  Broker.— If  a  broker, 
after  introducing  a  prospective  customer  to  his  employer  to  no  par- 
pose,  abandons  his  employment  entirely,  or  if,  procuring  a  person 
who  proves  to  be  unwilling  to  accept  the  terms  of  his  principal,  he 
merely  ceases  to  make  further  endeavors  to  negotiate  a  deal  with  that 
particular  individual  and  all  negotiations  in  that  direction  are  com- 
pletely broken  off  and  terminated,  obviously  in  either  case  the  broker 
will  not  be  entitled  to  a  commission  if  his  employer  subsequently 
renews  negotiations  with  the  same  person,  either  directly  or  through 
the  medium  of  another  agent,  and  thus  effects  a  sale  without  further 
effort  on  the  part  of  the  broker  first  employed.'*  Of  course,  even 
though  the  earlier  negotiations  between  the  purchaser  and  the  bro- 
ker's principal  terminate  without  a  sale,  yet,  if  they  are  resumed, 
and  the  principal  recognize  the  broker's  agency  as  continuing,  by 
employing  him  as  the  medium  for  such  reopening,  his  right  to  com- 
mission on  the  consummation  of  the  sale  is  complete;  and  in  such 
a  case  the  principal  is  not  at  liberty  to  avail  himself  of  the  broker's 

Ann.  5,  45  Am.  Dee.  70;  Cadigan  v.  bald  v.  Bethlehem  Iron  Co.,  83  N.  Y. 

Crabtree,  186  Mass.  7,  70  N.  E.  1033,  378,  38  Am.  Rep.  441. 

104  A.  S.  R.  543;  Sibbald  v.  Bethle-  139  A.  S.  R:  230  Dote;  44  L.R.A. 

hem  Iron  Co.,  83  N.  Y.  378,  38  Am.  347  note;  49  L.R.A.(N.S.)  999  note;  9 

Rep.  441;  Wilkinson  v.  Martin,  8  C.  &  Ann.  Cas.  436  note. 

P.  1,  34  E.  C.  L.  267,  2  Eng.  Rnl.  12.  139  A.  S.  R.  229  note. 

Cas.  527.  13.  Chaffee  v.  Widman,  48  Colo.  34, 

28  A.  S.  R.  548  note;  139  A.  S.  R.  108  Pae.  995,  139  A.  S.  R,  220  and 

229  note;  43  L.R.A.  608  note;  44  note;  Gilmore  v.  Bolio,  165  Mich.  633. 

L.R.A.  347  note.  131  N.  W.  105,  34  L.R.A.(N.S.)  1050; 

11.  Cronin  v.  American  Seeuritiea  Sibbald  v.  Bethlehem  Iron  Co.,  83  N. 

Co.,  163  Ala.  533,  50  So.  915,  136  A.  Y.  378,  38  Am.  Rep.  441. 

S.  R.  88  and  note;  Cadigan  v.  Crab-  44  L.R.A.  346,  347,  348  note;  16 

tree,  179  Mass.  474,  61  N.  E.  37,  88  A.  L.R.A.(N.S.)  432  note;  9  Ann.  Cas. 

S.  R.  397,  55  L.R.A.  77;  Cadieran  v.  435  note;  Ann.  Cas.  1913D  824  note; 

Crabtree,  186  Mass.  7,  70  N.  E.  1033,  Ann.  Cas.  1913E  788,  7B9  nota^ 
104  A.  S.  R.  543,  66  L.R.A.  982 ;  Sib- 
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services,  and  then  decline  to  pay  for  them.**  As  to  what  constitutes 
an  abandonment  on  the  part  of  a  broker,  it  should  be  observed  that 
the  mere  fact  that  some  time  elapses  after  the  broker  has  discontinued 
his  efforts  to  make  a  sale,  before  the  sale  is  made  in  fact  by  the 
owner,  is  not  evidence  of  itself  that  there  hts  been  a  complete  aban- 
donment .of  the  negotiations.**  Moreover,  where  a  broker  procurer 
a  purchaser,  and  while  negotiating  with  him,  the  latter  tells  the 
forraOT  that  he  thinks  the  property  can  be  bought  for  less,  and  re- 
quests the  broker  to  see  the  seller  again,  the  refusal  of  the  broker 
to  do  80,  taken  in  itself,  does  not  constitute  an  abandonment  of  the 
agency.**  Obviously  where  a  broker,  while  he  is  negotiating  with 
a  purchaser,  agrees  at  his  principars  request  to  deliver  up  his  written 
contract  and  to  close  ih&  agency,  upon  condiUon  that  the  -principal 
shall  pay  what  he  had  agreed  to  do  in  case  the  sale  was  subsequently 
made  to  such  purchaser,  the  broker  may  recover  the  stipulated  com- 
mission upon  a  sale  subsequently  made  to  such  purchaser,  as  there 
is  a  sufficient  consideration  for  the  agreement  to  give  up  such  con- 
tract, and  to  support  the  oral  agreement  made  for  the  payment  of  com- 
missions.*' If  the  action  of  his  employer  is  such  as  to  warrant  a  re- 
scission of  the  contract  of  employment,  the  broker  may  consider  it  as 
rescinded,  abandon  edl  further  eifort  on  his  part,  and  sue  -for  damages. 
Thus  where  the  promoters  of  a  mining  corporation  employ  a  broker  to 
sell  its  bonds,  and  he,  obtaining  a  purchaser,  demands  that  they  per- 
fect their  title  to  the  property  intended  to  secure  the  bonds  and  deliver 
them,  which  they  fail  to  do,  he  may  rescind  the  contract  and  sue  for 
damages.*® 

56.  Transactions  Effected  without  Broker's  Aid. — ^It  is  the  general 
rule  that  when  the  owner  of  real  estate  places  it  in  the  hands  of  a 
real  estate  broker  for  sale,  he  does  not  thereby  relinquish  his  right 
to  sell  the  property  himself,  independently  of  the  broker  and  without 
the  latter^s  aid,  unless  the  right  to  sell  granted  to  the  broker  is  ex- 
clusive ;  and  if  the  owner  sells  the  property  to  a  purchaser  other  than 
the  one  procured  by  the  broker,  before  Uie  latter  sells  it  or  finds  a 
purchaser,  the  broker  will  not  be  entitled  to  his  commission.  This 
is  true  whether  the  transaction  efifected  without  the  £iid  of  the  broker 
is  accomplished  by  the  employer  himself  or  through  the  medium 
of  another  broker.*'   The  fact  that  the  owner  gives  the  broker  an 

14.  Hartford  v.  McGillicuddy,  103  19.  Smith  v.  Sharpe,  162  Ala.  433, 
Me.  224,  68  Atl.  860,  12  Ann.  Cas.  50  So.  381,  136  A.  S.  R.  52;  Cronin 


18.  Church  v.  Wilkeson-Tripp  Co.,  731.  5  L.R.A.  720;  McCSave  v.  Paine, 
58  Wash.  262,  108  Pac.  596,  109  Pac.  4*1  N.  Y.  561, 10  Am.  Rep.  431;  Haio- 


1083,  16  L.R.A.(N.S.)  431. 
44  L.R.A.  346  note. 

15.  Ann.  Cas.  1913D  824  note. 

16.  139  A.  S.  R.  231,  232  note. 

17.  44  L.RJi.  348  note. 


r.  American  Securities  Co.,  163  Ala. 
533,  50  So.  915,  136  A.  S.  R.  88; 
Stewart  v.  Murray,  92  Ind.  543,  47 
Am.  Rep.  167;  Dole  v.  Sherwood,  41 
Minn.  535,  43  N.  \V.  569,  16  A.  S.  R. 


113,  137  A.  S.  R.  1059. 


mond  V.  Man,  69  Wash.  204,  124  Pat. 
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exclusive  agency  dries  not  affect  this  rule.  The  only  effect  of  such 
a  contract  is  to  prevent  the  owner  from  placing  the  property  in  the 
hands  of  another  agent.*^  As  has  been  previously  indicated,  if  the 
effect  of  an  independent  transaction  negotiated  without  the  broker's 
aid  is  wrongfully  to  terminate  an  exclusive  agency  or  an  exclusive 
right  to  sell  previously  granted  the  broker,  the  employer  is  answer- 
able in  damages.*^  Most  authorities  hold,  that  all}iough  a  writing 
purporting  to  give  a  broker  the  excIuEdve  autliority  to  sell  certain 
property,  or  prominng  him  commission  in  case  anyone  else  sells, 
without  in  express  terms  requiring  him  to  do  anything,  is  not  signed 
by  such  broker,  neverthelesB  if  the  latter  enters  upon  the  performance, 
and  expends  time,  money,  or  effort  under  the  contract,  it  cannot 
be  said  to  be  void  for  want  of  mutuality  or  lack  of  coiiMideration,  so 
as  to  prevent  the  broker  from  recovering  his  commissions  in  case 
the  landowner  himself,  or  some  one  aside  from  the  broker,  sells  the 
property  in  question.^  According  to  some  decisions,  if  an  agreement 
bet\veen  an  employer  and  a  broker  to  pay  the  latter  commissions  in 
case  a  sale  is  made  by  either  is  unilateral  in  character  and  does  not 
obligate  the  broker  to  do  anything,  then  it  is  void  for  lack  of  mutual- 
ity and  the  broker  can  lay  no  claim  to  commissions  where  the  trans- 
action in  question  is  effected  without  his  aid.* 

57.  Transactions  Negotiated  by  Another  Broker. — In  the  absence 
of  an  express  contract  to  the  contrary  a  broker  can  lay  no  claim  to 
commissions  upon  a  transaction  negotiated  without  his  aid  through 
the  efforts  of  another,*  but  where  his  services  as  well  as  those  of 
another  broker  have  contributed  conjointly  to  the  successful  termina- 
tion of  the  negotiations  in  question  a  different  problem  arises,  the 
solution  of  which  depends  upon  whose  efforts  were  the  primary,  prox- 
imate and  procuring  cause  of  the  deal  negotiated.'  If  the  success 
of  the  transaction  is  directly  attributable  to  the  broker  originally  em- 


377,  40  L.R.A.(N.S.)  1142  and  note;  44   L.R.A.   350   note;   Ann.  Cas. 

Darrow  v.  Harlow,  21  Wis.  302,  94  1913D  825  note. 

Am.  Dec.  541.  See  supra,  par.  9,  12. 

44  L.R.A.  344  note;  24  L.R.A.(N.S.)  1.  28  A.  S.  R.  547  note;  44  L.R.A. 

279  note;  9  Ann.  Cas.  433  note;  Ann.  600  note;  19  L.R.A.(N.S.)  599  note; 
Cas.  1913D  821  note.  9  Ann.  Cas.  436  note. 

20.  Dole  r.  Sherwood,  41  Minn.  535,  2.  Stensgaard  v.  Smith,  43  Minn.  11, 
43  N.  \V.  569, 16  A.  S.  R.  731,  5  L.R.A.  44  N.  W.  669,  19  A.  S.  R.  205;  Tay- 
720;  Smith  v.  Preisa,  117  Minn.  392,  lor  v.  Barbour,  00  Miss.  888,  44  Sa 
136  N.  W.  7,  Ann.  Caa.  1913D  820;  988,  122  A.  S.  R.  328. 
Schoenmann  v.  Whitt,  136  Wis.  332,  132  A.  S.  R.  686  note;  19  LJI.A. 
117  N.  W.  851,  19  L.RA.(N.S.)  598.  (N.8.)  601  note. 

10  L.R.A.  103  note;  24  L.R.A.(N.S.)  3.  See  supra,  par.  56. 

280  note;  40  L.R.A.(N.S.)  1143  note.  4.  Beoogher  v.  Clark,  81  Kan.  250, 
See  supra,  par.  12.  106  Pac.  39,  27  L.R.A.(N.S.)  198. 

21.  Blumenthal  v.  Brid^,  91  Ark.  23  LJt.A.(N.&)  165  note. 
212,  120  S.  W.  974,  24  LJl.A.(N.8.) 
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ployed,  his  right  to  his  commissions  cannot  be  defeated  by  the  mere 
fact,  that  the  negotiations  were  conducted,*  or  the  transaction  finally 
consummated,*  through  the  medium  of  another  broker,  even  though 
the  terms  of  the  first  negotiations  may  have  been  varied.'  Where 
a  prospective  purchaser  has  been  introduced  to  the  owner  by  one  broker 
and  the  negotiations  are  pending  and  have  not  fallen  through,  the 
owner  cannot,  with  knowledge  of  the  facts,  complete  the  purchase 
with  another  agent,  and  avoid  his  liability  for  the  commission  due 
to  the  first  broker.*  Thus  the  law  will  not  permit  one  broker  who 
has  been  intrusted  with  the  sale  of  land,  and  is  working  with  a  cus- 
tomer whom  he  has  found,  to  be  deprived  of  his  commission  by 
another  agent  stepping  in  and  selling  to  the  customer  for  a  price 
less  than  the  first  broker  is  empowered  to  receive.*  But  if  a  broker 
who  has  procured  a  purchaser  reports  his  ofi'er  to  his  principal  with- 
out identifying  the  person  from  whom  it  comes,  he  cannot  recover 
commissions  in  case  of  a  subsequent  sale  through  another  broker 
at  the  same  price  to  the  same  purchaser,  unless  it  appears  that  the 
principal  knew  these  facts  or  that  notice  was  given  him  by  the  broker 
before  the  completion  of  the  contract  and  payment  of  commissions 
to  the  second  broker.*"  While  the  broker  who  introduces  the  pur- 
chaser and  who  is  instrumental  in  finding  him  is  ordinarily  the 
procuring  cause  of  «  sale,  if  several  are  employed  the  evidence  must 
go  further  than  merely  to  justify  a  finding  that  the  purchaser  was 
one  to  whose  attention  the  property  was  brought  by  the  broker's 
services.**  Of  course  if  the  efforts  of  another  broker  were  the  pri- 
mary, proximate  and  procuring  cause  of  the  sale,  the  broker  original- 
ly employed  is  not  entitled  to  his  commissions.  A  broker  who  is 
unsuccessful  in  effecting  a  sale  does  not  become  entitled  to  a  com- 
mission upon  the  success  of  another  broker.** 

58.  Transactions  Negotiated  by  Employer  in  General.-^Ia  many 
cases  the  question  has  arisen  as  to  whether  or  not  there  has  been 
a  performance  of  the  contract  on  the  broker's  part,  where  the  trans- 
action contemplated  has  been  negotiated  or  closed  by  the  principal 
himself.    The  general  rule  deducible  from  the  decisions  upon  the 

5.  Murray  v.  Carrie,  7  C.  &  P.  584,  L.R.A.(N.S.'l  164  and  note. 
32  E.  C.  L.  641,  2  Eng.  Rul.  Cas.  527.      15  Ann.  Cas.  768  note. 

6.  Beougher  v.  Clark,  81  Kan.  250,      9.  Ann.  Cas.  1913E  788  note. 

106  Pac.  39,  27  L.R.A.(N.S.)  198.  10.  Tinges  «.  Moale,  25  Md.  480,  90 

44  L.R.A.  338  note;  15  Ann.  Cas.  Am.  Dec.  73. 

768  note.  44  L.R.A.  339  note. 

7.  44  L.R.A.  339  note;  Ann.  Cas.  11.  44  L.R.A.  338,  339  note. 
1913E  788  note.  12.  Cadigan  v.  Crabtree,  170  Mass. 

8.  Beougher  v.  Clark,  81  Kan.  250,  474,  61  N.  E.  37,  88  A.  S.  B.  397,  Ki 
106  Pac.  39,  -27  L.R.A.{N.S.)  198;  L.R.A.  77;  Earp  v.  Cummins,  54  Pa. 
Tinges  v.  Moale,  25  Md.  480,  90  Am.  St.  394,  93  Am.  Dec.  718. 

Dec.  73;  Jennings  v.  Trummer,  52  Ore.  93  Am.  Dec.  176  note;  12  A.  S.  R. 
149,  96  Pac,  874,  132  A.  S.  R.  680,  23  590  note;  44  L.R.A.  339,  342  note. 
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question  would  seem  to  be  that  if  theire  is  nothing  peculiar  in  Uie 
contract  of  employment  it  is  not  necessary  that  the  broker  should  ne- 
gotiate the  sale  when  he  has  found,  or  procured,  or  if  he  has  intro- 
duced, or  given  the  name  of,  a  pxirchaser  who  is  able,  ready,  and  will- 
ing to  purchase  the  property  upon  the  terms  named  by  the  principal, 
and  the  principal  has  entered  into  negotiations  with  such  purchaser, 
and  concluded  a  sale  with  him;  and  in  such  cases  the  broker  has 
performed  his  contract,  and  is  entitled  to  his  commissions.**  In 
the  al^nce  of  a  contract  to  the  contrary,  if  the  broker  is  merely 
to  find  or  procure  a  purchaser,  it  is  not  nec^sary  that  he  should  be 
present  at  the  time  the  negotiations  are  entered  into  with  the  pur- 
chascfr,  or  be  an  active  participator  in  the  consumniation  of  the  con- 
tract, provided  he  can  show  that  the  same  was  effected  through  hid 
agency,  and  that  the  parties  were  brought  together  and  the  deal  re- 
sulted from  his  acts  as  its  procuring  cause.**  Moreover,  according 
to  the  weight  of  authority  the  application  of  the  foregoing  rule  is  not 
affected  by  the  fact  that  the  employer  in  concluding  the  transaction 
w:aa  ignorant  of  the  instrumentaUty  of  his  broker  in  procuring  the 
party  in  question.**  In  some  jurisdictions,  however,  it  is  held  that  a 
broker  is  not  entitled  to  a  commission  on  a  transaction  negotiated 
by  his  employer  with  one  with  whom  the  broker  has  negotiated, 
if  the  employer  acts  in  good  faith  and  without  knowledge  of  the  ne- 
gotiations between  the  broker  and  such  third  person.**  Obviously  a 
broker  is  not  entitled  to  commiisaions  upon  a  deal  effected  by  his 
employer,  after  his  own  efforts  have  proved  a  failure,*'  and  he  has 


13,  Smith  V.  Sharpe,  162  Ala.  433,  note;  43  L.R.A.  606  note;  44  L.R.A. 

50  So.  381,  136  A.  S.  R.  52  and  note;  612  et  seq.  note;  15  L,RJi..(N.S.)  272 

Branch  v.  Moore,  84  Ark.  462,  105  S.  note;  9  Ann.  Caa.  434  note;  Ann.  Cas. 

W.  1178,  120  A.  S.  R.  78;  Chaffee  t?.  1913E  784  note. 

Widman,  48  Colo.  34,  108  Pac.  995,  14.  Gelatt  v.  Ridpe,  117  Mo.  553,  23 

139  A.  S.  R.  220  and  note;  Hoadley  S.  W.  882,  38  A.  S.  R.  683;  Sibbald 

V.  Savings  Bank  of  Danbury,  71  Conn.  v.  Bethlehem  Iron  Co.,  83  N.  Y.  378, 

5:9,  42  Atl.  667,  44  L.R.A.  321;  Plant  38  Am.  Rep.  441. 

t).  Thompson,  42  Kan.  664,  22  Pac.  726,  139  A.  S.  R.  247  note;  44  LJt.A. 

16  A.  S.  R.  512;  Richards  v.  Jackson,  614,  617,  618  note. 

31  Md.  250,  1  Am.  Rep.  49;  Gelatt  v.  16.  44  L.R.A.  614  note;  8  L.R.A. 

Ridge,  117  Mo.  553,  23  8.  W.  882,  38  (N.S.)   153  note;  9  Ann.  Caa.  433 

A.  S.  R.  083  and  note;  McCtave  v.  note;  Ann.  Cas.  1913D  822  note. 

Paine,  49  N.  Y.  561, 10  Am.  Rep.  431;  16.  McDonald  v.  Boeing,  43  Mich. 

Sibbald  v.  Bethlehem  Iron  Co.,  83  N.  394,  5  N.  W.  439,  38  Am.  Rep.  199; 

Y.  378,  38  Am.  Rep.  441;  KaUey  v.  Quist  u.  Goodfellow,  99  Minn.  509, 110 

Baker,  132  N.  Y.  1,  29  N.  E.  1091,  28  N.  W.  65,  9  Ann.  Cas.  431  and  note, 

A.  S.  R.  542  and  note;  Bowe  v.  Gage,  8  L.R.A.(N.S.)  153  and  note. 

127  Wis.  245,  106  N.  W.  1074,  115  28  A.  S.  R.  547  note;  34  L.R.A. 

A.  S.  R.  1010  and  note.  (N.S.)  1053  note;  Ann.  Cas.  1913D 

93  Am.  Dec.  176  note;  64  A.  S.  R.  822  notew 

319  note;  88  A.  S.  R.  405  note;  122  17.  44  L.RA.  613  note;  9  Ann.  Cas. 

A.  S.  R.  329  note;  132  A.  S.  K.  685  435, 436  note. 
R.  C.  L.  Vol.  IV.— 21.  321 
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aI)andoned  all  further  endeavors  in  that  direction/^  or  where  the 
time  for  performance  on  his  part  expired  prior  thereto,*®  or  where 
the  transaction  negotiated  by  his  principal  was  brought  about  without 
any  aid  on  his  part.^ 

59.  Where  Employer  Contracts  on  More  Liberal  Terms. — The  gen- 
eral proposition  is  well  estAblished  that  if  property  is  placed  in  the 
hands  of  a  broker  for  sale  at  a  certain  price  or  upon  certain  terms, 
and  a  sale  is  brought  about  through  the  broker  as  a  procuring  cause, 
he  is  entitled  to  commissions  on  the  sale  even  though  the  final  nego- 
tiations are  conducted  through  the  owner,  who  in  order  to  make  a 
sale  accepts  a  price  less  than  that  stipulated  to  the  broker  or  terms 
more  liberal  thai>  those  the  latter  was  authorized  to  accept.'  If  this 
were  not  so  it  would  be  very  easy  for  ap  unscrupulous  person  hav- 
ing property  for  sale  to  get  all  the  benefits  of  the  broker's  services 
in  bringing  the  property  under  the  notice  of  buyers  and  introducing 
them,  by  the  simple  method  of  fixing  the  price  at  a  figure  which  he 
knows  no  person  would  give  and  the  reduction  of  which  he  is  pre- 
pared to  accept.'  Of  course  where  the  owner  has  made  no  objection, 
interposed  no  obstacles,  and  in  no  way  interfered  with  the  negotiation, 
and  such  negotiation  has  been  voluntarily  broken  off  by  the  pur- 
chaser and  entirely  ended  so  far  as  the  broker  had  any  connection 
with  it,  the  owner  is  at  liberty  to  make  new  negotiations  and  dispose 
of  the  property  at  a  lower  price  to  the  same  person,  without  render- 
ing himself  liable  for  commissions.*  Moreover,  inasmuch  as  it  is 
elementary  law  that  where  a  contract  is  made  on  a  certain  named 
condition,  a  party  seeking  to  recover  under  the  contract  must  bring 
himself  within  the  condition,  if  the  broker's  contract  of  employment 
expressly  makffi  the  payment  of  commissions  dependent  on  the  obtain- 
ing of  a  certain  price  for  the  property,  the  broker  cannot  recover, 
even  though  the  owner  sells  at  a  less  price  to  a  person  to  whom  the 
broker  first  shows  the  property,  imless  the  broker  is  prevented  from 
making  the  sale  by  the  fault  of  the  principal.*^    Obviously,  if  the 

18.  See  supra,  par.  55.  4.  Brown  v.  Mason,  155  Cal.  155, 

19.  See  supra,  par.  47.  99  Pac.  867,  21  L.R.A.(N.S.)  328; 

1.  See  supra,  par.  56.  Chaffee  v.  Widman,  48  Colo.  34,  108 

2.  Smith  V.  Sharpe,  162  Ala.  433,  50  Pac.  9f)5,  139  A.  S.  R.  220. 

So.  381,  136  A.  S.  R.  52;  HoacHey  i'.  10  L.R.A.  105  note;  15  L.R.A.(N.S.) 

Savings  Bank  of  Danbury,  71  Conn.  273  note;  34  L.R.A.(N.S.)  1053  note; 

599,  42  Atl.  667,  44  L.R.A.  321;  Plant  Ann.  Cas.  1913E  788  note. 

V.  Thompson,  42  Kan.  664,  22  Pac.  5.  McDonald  v.  Boeing,  43  Mich. 

726,  16  A.  S.  R.  512.  394,  5  N.  W.  439,  38  Am.  Rep.  199; 

12  A.  S.  R.  590  note;  15  L.R.A.  Gilraore  v.  Bolio,  165  Mich.  633,  131 

(N.S.)  272, 273note;  34L.R.A.(N.S.)  N.  W.  105,  34  L.R.A.(N.S.)  1050; 

1050  et  seq.  note;  9  Ann.  Cas.  435  Ball  v.  Dolan,  21  S.  D.  619,  114  N.  \V. 

note;  Ann.  Cas.  1913D  824  note;  Ann.  998,  15  L.R.A.{N.S.)  272. 

Cas.  1913E  784  note.  44   L.R.A.   352   note;   Ann.  Cas. 

3.  Ann.  Cas.  1913D  824  note.  1913E  786  note. 
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course  pursued  by  the  employer  is  for  the  fraudulent  purpose  of 
depriving  the  broker  of  his  commissions,  the  former  will  never^ 
theless  be  liable  therefor.* 

60.  Employer's  Misrepresentations  and  Fraud. — It  is  futile  for  one 
employing  a  broker  to  resort  to  any  fraudulent  practice  or  misrepre- 
sentation for  the  purpose  of  defrauding  the  latter  of  his  commissions,' 
since  it  is  a  rule  of  universal  recognition  that  the  principal  must  act 
in  good  faith,  and  in  the  event  of  his  failure  to  do  so  the  broker  will 
not  be  deprived  of  his  commissions  solely  by  reason  of  his  employer's 
breach  of  duty  •  Thus  a  broker's  right  to  the  remuneration  agreed 
upon  is  not  defeated,  if  his  principal  in  revoking  his  authority,* 
or  in  withdrawing  the  property  offered  for  sale,***  is  actuated  by  the 
fraudulent  motive  of  avoiding  the  payment  thereof.  Moreover  a 
principal  cannot  deprive  his  agent  of  the  compensation  stipulated  for, 
either  by  fraudulently  making  a  sale  himself  at  the  same  or  a  differ- 
ent price,  or  by  switching  the  buyer  from  one  agent  to  another  with 
whom  he  himself  might  be  more  friendly,  and  thus  open  the  way 
for  the  perpetration  of  the  rankest  injustice.'*  Should  the  employer 
attempt  to  collude  with  his  broker's  customer  for  the  purpose  of  de- 
feating the  broker's  rights,  he  will  nevertheless  be  liable.**  Further- 
more, after  a  broker  has  rendered  services  which  make  him  the  pro- 
curing cause  of  a  sale  which  is  at  the  point  of  being  effected,  the 
owner  cannot  escape  liability  by  telling  him  that  no  commission  will 
be  paid  in  case  the  property  brings  but  a  certain  price.**  An  employer 
cannot  prevent  the  recovery  of  commissions  by  changing  the  terms 
which  were  originally  proposed  to  the  broker  and  upon  which  the 
latter  has  secured  a  customer.**  It  may  be  stated  generally  that  if 
the  broker  performs  his  part  of  the  contract  by  doing  all  that  he  is 
required  to  do,  and  is  prevented  from  or  deprived  of  the  opportunity 
of  consummating  the  sale  by  the  act  of  the  principal,  he  is  still 

6.  43  L.R.A.  606  note;  34  L.R.A.  10.  Ann.  Cas.  1913D  825  note. 
(N.'S.)  1053  note;  Ann.  Cas.  1913E  11.  Jennings  v,  Trummer,  52  Ore. 
788  note.  149,  96  Pac.  874,  132  A.  S.  R.  680,. 

7.  Branch  v.  Moore,  84  Ark.  462,  23  L.R.A.(N.S.)  164  and  note. 

105  S.  W.  1178,  120  A.  S.  R.  78;  43  L.R.A.  607,  614  note;  44  L.R.A. 

Beougher  r.  Clark,  81  Kan.  250,  106  345,  346  note;  27  L.R.A.(N.S.)  197 

Pae.  39,  27  L.R.A.(N.S.)  198;  Keener  note;  15  Ann.  Cas.  768  note;  Ann.  Cas, 

r.  Harrod,  2  Md.  63,  56  Am.  Dec.  706;  1913E  787  note. 

Bowe  V.  Gage,  127  Wis.  245,  106  N.  See  supra,  par.  57,  59. 

W.  1074, 115  A.  S.  R.  1010.  12;  Keener  v.  Harrod,  2  Md.  03,  50 

43  L.R.A.  593,  595,  614  note;  Ann.  Am.  Dec.  706. 

Cas.  1913E  787  note.  43  L.R.A.  614  note;  9  Ann.  Cas.  435 

8.  Jennings  t'.  Trummer,  52  Ore.  note. 

149,  96  Pap.  874, 132  A.  S.  R.  680,  23  13.  Hoadley  v.  Savings  Bank  of 
L,R.A.(N.S.)  164.  Danbury,  71  Conn.  599,  42  Atl.  667, 

43  L.R.A.  593,  607  note.  44  L.R.A.  321. 

9.  Ann.  Cas.  1913E  788  note.  14.  93  Am.  Dec.  176  note;  43  L.R.A, 
See  supra,  par.  54.                          607  note;  2  Ann.  Cas.  185  note. 
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entitled  to  his  commission.^*  Thus  if  a  broker  engaged  to  negotiate 
the  sale  of  certain  property  is  persuaded  by  the  owner,  after  intro- 
ducing an  intending  purchaser,  to  discontinue  negotiations  on  the 
ground  that  the  wife  of  the  owner  will  not  consent  to  the  convey- 
ance, and  the  owner  subsequently  effects  a  sale  to  the  person  thus 
introduced,  the  broker  is  entitled  to  his  commissions.^*  hi  like  man- 
ner if  a  broker  is  induced  by  a  fraudulent  representation  of  his  prin- 
cipal to  accept  part  payment  of  his  commission  in  satisfaction  of  the 
obligation  of  the  principal,  he  is  entitled  to  rescind  the  agreement 
for  satisfaction  and  recover  the  full  amount  of  commissions  which 
had  previously  or  subsequently  accrued  by  reason  of  a  sale  effected 
by  his  principal  without  his  knowledge.*' 

61.  Employment  for  Illegal  Purpose. — Where  a  broker  is  em- 
ployed for  an  illegal  purpose  and,  "being  aware  of  the  fact,  renders 
services  and  advances  money  at  the  request  of  his  principal  in  order 
to  accomplish  the  object  of  his  employment,  he  is  entitled  neither 
to  remuneration  for  the  services  rendered,*^  nor  to  reimbursement 
for  the  moneys  advanced."  Thus  where  a  broker  purposely  under- 
takes to  assist  his  employer  in  perpetrating  a  fraud  upon  another 
his  claim  for  commissions  will  be  disallowed.'**  In  like  manner  if, 
under  a  statute  prohibiting  contracts  which  constitute  conspiracies 
in  restraint  of  trade,  a  broker  secures  an  agreement  between  competi- 
tors to  maintain  prices,  he  is  not  entitled  to  compensation  for  services 
rendered.'  Agreements  to  render  services  in  procuring  and  consum- 
mating contracts  with  the  government,  however,  are  good  whore  the 
purpose  is  a  fair  commercial  transaction,  and  there  is  no  conceal- 
ment of  the  agency;  but  where  the  agreement  is  for  lobby  services, 
or  to  procure  personal  influence  in  order  to  secure  the  contract,  it  is 
against  public  policy,  and  void,  and  brokerage  is  not  recoverable.* 
In  the  case  of  marginal  transactions,  of  course,  the  legality  of  the 
employment,  in  the  absence  of  statute,  >depend3  upon  the  intention 
of  the  parties,  as  the  mere  fact  that  a  margin  is  exacted  is  not  indica- 
tive of  an  unlawful  purpose.  If  they  contemplate  an  actual  delivery 
of  the  stocks  or  commodities  in  question,  it  is  a  legal  and  valid  trans- 

15.  43  L.R.A.  60R,  607  note;  2  Ann.  Crawford  v.  Spencer,  92  Mo.  498,  4 

Cas.  185  note.  S.  W.  713,  1  A.  S.  R.  745  and  note; 

1&  Branch  v.  Moore,  84  Ark.  462,  Wilson  v.  Gregory,  36  N.  J.  L.  315, 

105  S.  W.  1178,  120  A.  S.  R.  78.  13  Am.  Rep.  448;  Flagg  v.  Baldwin, 

17.  Howe  V.  Gage,  127  Wis.  245, 106  38  N.  J.  Eq.  219,  48  Am.  Rep.  308. 
N.  W.  1074, 115  A.  S.  R.  1010;  Bowe      93  Am.  Dee.  177  note;  139  A.  S.  R. 
V.  Gage,  132  Wis.  441, 112  N.  W.  469,  238  note;  1  L.R.A.  141  note;  11  L.R.A. 
12  L.R.A.(N.S.)  265.  (N.S.)  575  note. 

28  A.  S.  R.  547  note.  19.  See  infra,  par.  71. 

18.  Stewart  r.  Schall,  65  Md.  289,  4  20.  45  L.R.A.  53  note. 
Atl.  399,  57  Am.  Rep.  327;  Harvey  v.  1.  139  A.  S.  R.  238  note. 
Merrill,  150  Mass.  1,  22  N.  E.  49,  15  2.  Lyon  v.  MitcheU,  36  N.  T.  235, 
A.  S.  R.  159,  5  L.R.A.  200  and  note;  93  Am.  Dec.  502  and  note. 
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action;  and  being  employed  for  a  legitimate  purpose  the  broker  may 
recover  his  commissions  and  advances.'  But  if,  at  the  time  of  the 
contract,  it  is  mutually  understood  and  intended  by  all  the  parties, 
whether  expressed  or  not,  that  the  stock  or  commodity  said  to  be 
sold  is  not  to  be  paid  for  nor  to  be  delivered,  but  that  the  contract 
is  to  be  settled  and  adjusted  by  the  payment  of  difference  in  price, — 
if  the  price  should  decline,  the  purchaser  paying  the  difference;  if 
it  should  rise,  the  seller  paying  the  advance,  the  contract  price  be- 
ing the  basis  upon  which  to  calculate  differences, — in  such  case  it 
would  be  a  gambUng  contract,  and  the  broker  would  not  be  entitled 
to  recover  either  for  services  rendered,  or  advances  made,  in  further- 
ance thereof.*  Of  course  where  a  marginal  transaction  comes  under 
the  ban  of  a  local  statute,  the  broker  who  effected  it  cannot  recover;  * 
though  on  the  other  hand,  a  recovery  may  be  had  where  a  wagering 
contract  is  regarded  as  not  being  of  itself  illegal,  but  merely  un- 
enforceable.* Where  a  broker  by  reason  of  the  unlawful  purpose 
for  which  he  was  employed  has  no  legal  right  to  reimbursement  or 
remuneration,  notes,'  or  any  security,®  given  for  the  purpose  of  in- 
suring the  payment  of  such  advances  and  commissions  are  likewise 
unenforceable. 

62.  Effect  of  Bad  Faith  or  Misconduct  of  Broker. — As  a  general 
proposition  the  faithful  discharge  of  his  duties  is  a  condition  pre- 
cedent to  any  recovery  upon  the  part  of  a  broker  for  the  services 
he  has  rendered  his  principal.'  Thus,  his  right  to  compensation  is 
barred  if  he  violated  his  duty  to  disclose  to  his  principal  any  per- 
sonal knowledge  which  he  possesses  relative  to  matters  which  are  or 
may  be  material  to  his  employer's  interests,*'  or  if  he  acts  adversely 

S.  Richter  v.  Poe,  109  Md.  20,  71  note;  22  L.R.A.(N.S.)  174,  175,  177 

Atl.  420,  22  L.R.A.(N.S.)   174  and  note. 

note;  Harvey  v.  Merrill,  150  Mass,  1,  5.  Casbman  v.  Root,  S9  Cal.  373,  20 

22  N.  E.  49, 15  A.  S.  R.  159,  5  L.R.A..  Pac.  883,  23  A.  S.  R.  482,  12  L.R.A. 

200;  Crawford  v.  Spencer,  92  Mo.  498,  511. 

4  S.  W.  713,  1  A.  S.  R.  745;  Win-  11  L.R.A.(N.S.)  576  note, 

ward  V.  Lincoln,  23  R.  I.  476,  51  Atl.  6.  11  L.R.A.(N.S.)  578  note. 

106,  64  L.R.A.  160;  Hallet  v.  Agger-  7.  Pope  v.  Hauke,  155  III.  617,  40 

gaard,  21  S.  D.  554,  114  N.  W.  696,  N.  E.  839,  28  L.R.A.  568;  Spragae  v. 

14  L.R.A.(N.S.)  1251.  Warren,  26  Neb.  326,  41  N.  W.  1113, 
11  L.R.A.(N.S.)  576  note.  3  L.R.A.  679;  Snoddy  v.  .American 
4.  Andei-son  v.  Holbrook,  128  Ga.  Nat.  Bank,  88  Tenn.  573,  l.i  S.  W. 

233,  57  S.  E.  500,  11  L.R.A.(N.S.)  127,  17  A.  S.  R.  918,  7  L.R.A.  705; 

575;  Stewart  r.  Schall,  65  Md.  289,  Seeligson  «.  I^ewis,  65  Tex.  215,  57  Am. 

4  Atl.  399,  57  Am.  Rep.  327;  Harvey  Rep.  593. 

c.  Merrill,  150  Ma^.  1,  22  N.  E.  49,  11  L.R.A.(N.S.)  577  note. 

15  A.  S.  R.  159,  r,  L.R.A.  200  and  note;  8.  Flagg  v.  Baldwin,  38  N.  J.  Eq. 
Crawford  v.  Spencer,  02  Mo.  498,  4  219,  48  Am.  Rep.  308  and  note. 

S.  W.  713,  1  A.  S.  R.  745  and  note;  9.  45  L.R.A.  33  note. 

Hallet  V.  Aggei^ard,  21  S.  D.  554,  10.  Carter  v.  Owens,  58  Fla.  204, 

114  N.  W.  696, 14  L.R.A.(N.S.)  1251.  50  So.  641,  25  L.R.A.(N.S.)  736  and 

139  A.  S.  R.  238  note;  1  L.R.A.  141  note;  Famswortb  v,  Hemmer,  1  Alleu 
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thereto,^*  either  for  the  purpose  of  aiding  another  or  with  the  design 
of  securing  a  secret  profit  for  himself,**  or  otherwise  advancing  hia 
own  welfare  at  the  expense  of  that  of  his  employer.'*  In  like  manner, 
a  broker  who  secretly  purchases  from  or  seils  to  his  employer  is  not 
entitled  to  his  commissions  in  the  absence  of  a  special  contract  to  the 
contrary,**  Bad  fttith  or  fraudulent  conduct  of  any  description  on 
the  part  of  a  broker  is  a  perfect  defense  to  any  action  he  may  in- 
stitute for  the  recovery  of  his  commissions.**  Except  in  the  case  of  a 
middleman  it  is  fraudulent  as  a  matter  of  law  for  a  broker  secretly 
to  act  in  behalf  of  both  parties  to  a  negotiation,  and  he  cannot  re- 
cover from  either.**  However,  the  mere  fact  that  a  broker  lends  the 
proposed  purchaser  a  sum  of  money  with  which  to  make  the  first 
payment  is  not  of  itself  a  fraud  upon  ihe  principal  such  as  will  alter 
his  position  and  bar  his  right  to  recover  commissions  for  finding  a 
purchaser.*'  Nor  can  fraud  be  predicated  upon  the  fact  that  the 
broker  of  the  vendor  signed  the  contract  of  sale  on  behalf  of  the 
vendee  where  he  did  so  with  the  seller's  knowledge.**  Similarly 
the  right  of  a  broker  to  commissions  on  a  contract,  the  signature  of 
which  he  has  procured,  is  not  affected  by  the  fact  that  as  agent  for 
the  buyer,  he  subsequently  seeks  to  procure  from  the  seller  some 
modification  of  the  terms  of  sale.*'  In  like  manner  an  agreement 
between  a  purchaser  and  the  vendor's  broker  whereby  the  latter  is 
to  subdivide  the  property  in  question  after  the  purchase  thereof 
is  completed  and  sell  it  off  as  town  lots  for  a  contingent  commis- 
sion, will  not  defeat  the  broker's  right  to  be  compensated  for  the 
services  rendered  his  original  employer.**  Moreover  a  broker's  solici- 
tations to  others  to  purchase  property  under  his  option,  if  his  prin- 

(Mass.)  494,  79  Am.  Dec.  756;  Roehe  94  N.  E.  260,  34  L.R.A.(TT.S.)  1046. 

V.  Smith,  176  Mass.  595,  58  N.  E.  152,  13.  45  L.R.A.  37  note. 

79  A.  S.  R.  345,  51  L.R.A.  510;  Bell  14.  Christianson  v.  Mille  Lacs  Land 

V.  MeConnell,  37  Ohio  St.  396,  41  Am.  &  Loan  Co.,  113  Minn:  120,  129  N.  W. 

Rep.  528;  Wilkinson  v.  McCulIough,  150,  Ann.  Cas.  1912A  200  and  note, 

196  Pa.  St.  205,  46  Atl.  357,  79  A.  S.  31  L.R.A.(N.S.)  536  and  note;  Jau- 

R.  702  and  note;  Butler  v.  Baker,  17  sen  v.  Williams,  36  Neb.  869,55  N.  W. 

R.  I.  582,  23  Atl.  1019,  33  A.  S.  R.  279,  20  L.R.A.  207. 

897.  16.  Roche  v.  Smith,  176  Ma.ss.  595, 

93  Am.  Dec.  174  note;  45  L.R.A.  58  N.  E.  152,  79  A.  S.  R.  345,  51 

33  et  seq.  note;  53  L.R.A.  241-243  L.R.A.  510. 

note.    For  a  general  discussion  of  a  93  Am.  Dec.  177  note;  45  L.R.A. 

broker's  duty  in  this  respect,  see  su-  34,  36,  37,  39  note. 

pro,  par.  22.  16.  See  infra,  par.  64,  65. 

11.  Plotner  v.  Chillson,  21  Okla.  224,  17.  45  L.R.A.  53  note. 

95  Pac.  775,  129  A.  S.  R.  776.  18.  Barry  v.  Schmidt,  57  Wis.  172, 

93  Am.  Dec.  174  note;  79  A.  S.  R.  15  N.  W.  24,  42  Am.  Rep.  35. 

706  note.    As  to  the  nature  and  ex-  34  A.  S.  R.  328  note, 

tent  of  a  broker's  duty  to  refrain  from  19".  Fairly  v.  Wappoo  Mills,  44  S.  C. 

acting  adversely  to  the  interests  of  his  227.  22  S.  E.  108,  29  L.R.A.  215. 

employer,  see  supra,  par.  23-26.  20.  Gilliland  v.  .Tavnes,  36  Okla.  563, 

12.  LitUe  V.  Phipps,  208  Mass.  331,  129  Pae.  8,  46  L.R.A.(N.S.)  129. 
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cipal,  who  was  seeking  to  purchase  the  property,  did  not,  will  not 
be  construed  as  showing  bad  faith  towards  his  principal,  where,  hav- 
ing obtained  the  option  at  the  lowest  price  for  which  Uie  owner  would 
sell  the  property,  he  made  solicitations  to  such  other  parties  without 
bad  faith  towards  his  principal,  whereby  such  parties  were  called  upon 
to  purchase  provided  his  principal  did  not  do  so.'  But  where  a 
broker  is  guilty  of  misconduct  in  negotiating  a  contract  at  variance 
with  the  one  which  he  was  authorized  to  make,  he  is  not  entitled  to 
be  remunerated  for  his  services  unless  his  principal  has  approved  and 
ratified  the  transaction.*  Gross  negligence  on  the  part  of  a  broker 
in  dischai^ng  his  duties  is  also  a  bar  to  his  right  to  compensation 
for  his  services.'  Thus,  the  failure  of  a  stockbroker  to  notify  his 
client  that  he  has  purchased  pursuant  to  instructions,  and  to  give 
information  of  the  details  thereof,  is  negligence  of  such  a  gross 
character  that  it  will  preclude  him  from  recovering  his  commissions > 
Reasonable  diligence,  however,  is  all  that  is  required.* 

63.  Agreements  to  Divide  or  Pool  Commissions. — While  the  law 
requires  good  faith  and  fair  dealing  on  the  part  of  an  agent  toward 
his  principal,  and  will  not  permit  him  to  assume  a  double  capacity, 
whereby  his  personal  interests  may  in  any  manner  conflict  with  the 
interests  of  his  principal,*  yet  there  is  nothing  reprehensible  in  a 
broker's  agreeipg  to  divide  his  commission  with  the  purchaser,  as  the 
same  is  a  personal  sacrifice  on  the  broker's  part  to  further  the  in- 
terests of  the  principal,  and  is  no  defense  to  an  action  for  his  com- 
pensation even  though  his  principal  was  kept  in  ignorance  thereof. 
Consequently  in  an  action  for  the  recovery  of  commissions  ef^ed, 
evidence  of  the  existence  of  such  an  agreement  is  not  admissible  on 
the  part  of  the  defense.'  But  where  brokers  representing  the  oppos- 
ing sides  to  a  negotiation  secretly  agree  without  the  knowledge  or 
sanction  of  their  principals  to  pool  their  respective  commissions  and 
divide  them  according  to  a  prearranged  plan,  they  are  not  entitled 
to  be  compensated  by  their  employers,*  and  the  agreement  between 
themselves  is  void  and  unenforceable  as  being  contrary  to  public 
policy.'  This  is  especially  true  where  one  of  them  is  to  receive  as 
his  commissions  all  that  he  can  secure  above  a  certain  price  fixed 
upon  the  property  in  question  by  his  principal.'*  In  fact,  where 
properties  are  exchanged,  the  application  of  the  rule  is  not  afiFected 
even  though  a  price  is  fixed  by  both  principals  upon  their  respective 

1.  45  L.R.A.  39  note.  8.  Howard  v.  Marpliy,  70  N.  J,  L. 

2.  See  supra,  par.  52.  141,  56  Atl.  143,  1  Ann.  Cas.  571. 

3.  45  L.R.A.  40  note.  45  L.R.A.  48  note. 

4.  75  Am.  Dec.  314,  318  note.  9.  Levy  «.  Spencer,  18  Colo.  532,  33 


6.  See  supra,  par.  20. 

6.  See  supra,  par.  23. 

7.  45  LJt.A.  40  note. 


Pac.  415,  36  A.  S.  R.  303. 

10.  Howard  v.  Murpby,  70  N.  J.  L, 
141,  56  Atl.  143, 1  Ann.  Gas.  571. 
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properties.**  In  some  instances  pooling  arrangements  by  the  brokers 
for  the  different  parties  to  a  deal  have  been  upheld,  but  even  then 
the  burden  of  proof  is  upon  the  broker  to  establish  his  entire  good 
faith  in  the  premises,  and  to  prove  that  such  arrangements  have  proven 
compatible  with  faithful  services  for  his  principal.  Obviously,  a 
broker  does  not  forfeit  his  right  to  compensation,  by  agreeing  to 
divide  his  commissions  with  a  fellow  broker  having  no  connection 
with  the  opposite  side  and  whose  services  were  enlisted  by  the  broker 
to  help  him  discharge  his  duties;  nor  will  an  agreement  to  give  an 
attorney  a  share  of  the  amount  recovered  defeat  his  right  to  com- 
missions, as  such  arrangements  are  lawful.*^ 

64.  Commissions  from  Both  Parties  in  General. — Inasmuch  as  a 
broker  is  in  duty  bound  to  refrain  from  secretly  undertaking  to  rep- 
resent interests  adverse  to  those  of  his  employer,*'  it  is  unlawful 
for  him  to  attempt  to  act  in  the  capacity  of  broker  for  both  sides 
to  a  negotiation  without  the  knowledge  and  consent  of  eeich  of  them,** 
and  in  the  event  of  his  doing  so  he  ia  not  entitled  to  be  compensated 
by  either.*'  To  permit  a  broker  to  recover  double  commissions  where 
either  party  to  the  negotiations  has  not  assented  to  his  dual  agency, 
is  deemed  to  be  contrary  to  public  policy,**  notwithstanding  the  fact 
that  the  broker's  conduct  may  have  been  characterized  by  the  utmost 
good  faith.*'  The  rule  is  intended  to  be  not  only  reipedial  of  actual 
wrong,  but  preventive  of  the  possibility  of  it,  and  should  be  rigidly 

H.  Levy  V.  Spencer,  18  Colo.  532,  37  Ohio  St.  396,  41  Am.  Rep.  528; 
33  Pac.  415,  36  A.  S.  R.  303.  ■  Plotner  v.  ChiUson,  21  Okla.  224,  95 

12.  45  L.R.A.  40  note.  Pac.  775,  129  A.  S.  R.  776;  CanneU 

13.  See  supra,  par.  23-26.  v.  Smith,  142  Pa.  St.  25,  21  Atl.  793, 

14.  Blake  v.  Stump,  73  Md.  160,  20  12  L.R.A.  395  and  note;  Lynch  v.  Fall- 
Atl.  788,  10  L.R.A.  103;  Walker  v.  on,  11  R.  L  311,  23  Am.  Rep.  458. 
Osgood,  98  Mass.  348,  93  Am.  Dec.  46  Am.  Rep.  38  note;  12  A.  S.  R. 
168;  McDonald  «.  Maltz,  94  Mich.  172,  589  note;  20  A.  S.  R.  935  note;  34 
53  N.  W.  1058,  34  A.  S.  R.  331;  Rice  A.  S.  R.  328  note;  139  A.  S.  R.  257 
V.  Davis,  136  Pa.  St.  439,  20  Atl.  513,  note;  45  L.R.A.  44,  45,  50  note;  24 
20  A.  S.  R.  931  and  note;  Lynch  v.  L.R.A.(N.S.)  659  note. 

Fallon,  11  R.  I.  311,  23  Am.  Rep.  458.      16.  Raisin  v.  Clark,  41  Md.  158,  20 
46  Am.  Rep.  38  note;  34  A.  S.  R.  Am.  Rep.  66;  Walker  v.  Osgood,  98 

328  note;  129  A.  S.  R.  782  note;  1  Mass.  348,  93  Am.  Dec.  168  and  note; 

Ann.  Cas.  573  note.  Rice  v.  Wood,  113  Mass.  133,  18  Am. 

16.  Raisin  v.  Clark,  41  Md.  158,  20  Rep.  459;  Rice  v.  Davis,  136  Pa.  St. 

Am.  Rep.  66;  Blake  v.  Stump,  73  Md.  439,  20  Atl.  513,  20  A.  S.  R.  931  and 

160,  20  Atl.  788, 10  L.R.A.  103,  Farns-  note;  Cannell  v.  Smith,  142  Pa.  St. 

worth  V.  Hemmer,  1  Allen   (Mass.)  25,  21  Atl.  793,  12  L.R.A.  395. 

494,  79  Am.  Dec.  756  and  note;  Rupp      34  A.  S.  R.  328  note;  129  A.  S.  B. 

V.  Sampson,  16  Gray  (Mass.)  398,  77  782  note;  45  L.R.A.  47  note. 

Am.  Dec.  416;  Walker  v.  Osgood,  98      17.  Raisin  v.  Clark,  41  Md.  158,  20 

Mass.  348,  93  Am.  Dec.  168;  Rice  v.  Am.  Rep.  66;  Rice  i'.  Wood,  113  Mass.' 

Wood,  113  Mass.  133,  18  Am.  Rep.  133, 13  Am.  Rep.  459;  Scribnerw.  Col-' 

459;  Seribner  v.  Collar,  40  Mich.  375,  lar,  40  Mich.  375,  29  Am.  Rep.  541.  ' 

29  Am.  Rep.  541;  Bell  v.  McConnell,     93  Am.  Dec.  177,  178  note. 
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enforced,  unleas  it  appears  that  the  persons  for  whose  protection  it 
is  intended  expressly  agreed,  witb  a  knowledge  of  all  the  circum- 
stances, to  waive  their  righte  under  it.**  Of  course,  if  both  sides 
to  a  negotiation  assent  to  a  broker's  acting  in  behalf  of  each,  he  is 
entitled  to  recover  the  commissions  they  have  respectively  promised 
to  pay/*  provided  he  has  not  fraudulently  favo^  one  at  the  ex- 
pense of  the  oUier,^  for  no  matter  how  adverse  the  interests  of  two 
persons  may  be,  they  may  make  a  third  their  agent  by  mutual  con- 
sent *  On  the  other  hand  if  the  knowledge  and  consent  of  but  one 
is  obtained  and  the  other  is  kept  in  ignorance  of  the  dual  employ- 
ment, there  can  be  no  recovery,  not  even  as  against  the  one  assenting 
to  such  arrangement.  Thus  if  a  broker  employed  by  an  owner  of 
stock  receives  from  a  purchaser  thereof  compensation  for  his  serv- 
ices in  ipaking  the  purchase,  the  fact  that  he  so  received  it  with  the 
knowledge  and  without  the  objection  of  the  vendor  will  not  constitute 
a  waiver  of  the  rule  and  preserve  his  right  to  be  compensated  by 
the  vendor.*  There  can  be  no  recoverj'  from  the  party  kept  in 
ignorance,  for  as  against  him  the  broker  has  been  guilty  of  a  breach 
of  faith  and  contract;  inasmuch  as  it  is  a  physical  impossibility  for 
him  to  render  to  more  than  one  side,  at  one  and  the  same  time,  his 
entire  skill,  judgment,  and  discretion  as  is  bargained  for  by  each 
employer  in  the  absence  of  an  express  stipulation  to  the  contrary.* 
Nor  can  there  be  any  recovery  from  the  party  who  alone  consented 
to  the  broker's  acting  in  behalf  of  both,  for  he  and  the  broker  are 
equally  guilty  of  the  wrong  committed  against  the  other  employer, 
and  the  law  will  not  enforce  an  executory  contract  entered  into  in 
fraud  of  the  rights  of  the  latter.*  Reasons  of  public  policy  being 
the  basis  of  the  rule,  any  custom  or  usage  of  brokers  to  receive  double 
commissions  contrary  to  its  provisions  is  manifestly  illegal  and  evi- 
dence thereof  is  inadmissible.*  Where  an  employer  seeks  to  set 
up  a  violation  of  the  rule  as  a  defense  to  an  action  by  his  broker 

18.  Rice  V.  Davis,  136  Pa.  St  439,  (Mass.)  494,  79  Am.  Dec.  756;  Walk- 
20  Atl.  513,  20  A.  S.  R.  931.  er  v.  Osgood,  98  Mass.  348,  93  Am. 

19.  Rice  f.  Wood,  113  Mass.  133, 18  Dec.  168;  Rice  v.  Wood,  113  Mass. 
Am.  Rep.  459;  Scribner  v.  Collar,  40  133, 18  Am.  Rep.  459;  Bell  v.  McCon- 
Mich.  375,  29  Am.  Rep.  541 ;  Friar  v.  Dell,  37  Ohio  St.  396,  41  Am.  Rep.  528 ; 
Smith,  120  Mich.  411,  79  N.  W.  6.33,  Rice  v.  Davis,  136  Pa.  St.  439,  20  Ati. 
46  L.R.A.  229;  BeU  v.  McConnell,  37  513,  20  A.  S.  R.  931;  Lynch  v.  Fallon, 
Ohio  St.  396,  41  Am.  Rep.  528;  Lynch  11  R.  I.  311,  23  Am.  Rep.  468. 

V.  Fallon,  U  B.  I.  311,  23  Am.  Rep.     45  L.R.A.  50  note. 
458.  4.  Scribner  v.  Collar,  40  Mieh.  375, 

79  Am.  Dec.  758  note;  46  Am.  Rep.  29  Am.  Rep.  541;  Bell  v.  McConndl, 
38  note;  12  A.  S.  R.  589  note;  34  A.  37  Ohio  St.  396,  41  Am.  Rep.  528. 
S.  R.  328  note;  139  A.  S.  R.  267  note;     5.  BeU  v.  MeConneU,  37  Ohio  St. 
24  L.RJl.(N.S.)  660  note.  396,  41  Am.  Rep.  528. 

1.  24  L.R.A.(N.8.)  661  note.  45  L.R.A.  50  not*. 

2.  45  LJt.A.  49  note.  6.  Raisin  v.  Clark,  41  Md.  158,  20 

3.  Famsworth  v.  Hemmer,  1  Allen  Am.  Rep.  66;  Rupp  v.  Sampson,  16 
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for  commissions,  it  is  the  better  practice  to  plead  the  defense  affirm- 
atively, although  it  has  been  held  that  it  may  be  proven  even  where 
the  answer  is  simply  a  denial  of  the  performance  qf  the  services. 
If  not  pleaded  or  raised  upon  the  trial  in  the  first  instance,  it  would 
seem  that  it  could  not  he  raised  upon  appeal  for  Hhe  first  time,  and 
a  mere  motion  to  dismiss  the  complaint  upon  the  ground  of '  no 
cause  of  action  does  not  apprise  the  court  sufficiently  of  that  specific 
defense  in  order  to  render  it  available  upon  appeal.'  In  closing  this 
branch  of  the  subject  attention  should  be  drawn  to  the  fact  that  if 
an  employer  pays  his  broker  in  ignorance  of  the  fact  that  the  latter 
was  acting  as  the  agent  of  the  other  side  also,  the  money  so  paid 
may  be  recovered  back  in  an  action  instituted  for  that  purpose.® 
65.  Commissions  from  Both  Sides  Where  Broker  Acts  Merely  as 
Middleman. — The  authorities  are  practically  unanimous  in  holding 
that  there  is  one  notable  exception  to  the  rule  set  forth  in  the  pre- 
ceding paragraph,  and  that  is  to  the  effect  that  a  broker  employed 
as  a  mere  iniddleman,  or  in  other  words  one  engaged  not  to  nego- 
tiate a  sale  or  purchase,  but  simply  to  bring  two  parties  together  and 
permit  them  to  make  their  own  bargain,  may  recover  an  agreed 
compensation  from  either  or  both,  though  neither  may  know  that 
compensation  is  expected  from  the  other."  A  broker  is  simply  a 
middleman,  within  the  meaning  of  this  exception,  when  he  has  no 
duty  to  perform  but  to  bring  the  parties  together,  leaving  them  to 
negotiate  and  come  to  an  agreement  themselves  without  any  aid  from 
him.i^  If  he  takes,  or  contracts  to  take,  any  part  in  the  negotiations, 
however,  he  cannot  be  regarded  as  a  mere  middleman,  no  matter 
how  slight  a  part  it  may  be.**  But  the  bare  fact  that  he  was  se- 
cretly employed  by  both  parties  to  a  teal  estate  transaction  to  keep 
them  Informed  as  to  the  condition  of  the  propOTty  in  question,  is 


Gray  (Mass.)  398,  77  Am.  Dec.  416; 
Farnsworth  v.  Hemmer,  1  Allen 
(Mass.)  494,  79  Am.  Dee.  756  and 
note;  Walker  v.  Osgood,  98  Mass.  348, 
93  Am,  Dec  168  and  notej  Rice  v. 
Wood,  113  Mass.  133,  18  Am.  Rep. 
459;  Lynch  v.  Fallon,  11  R.  1.  311,  23 
Am.  Rep.  458. 

46  Am.  Rep.  38  note;  45  L.R.A.  48 
note;  34  L.R.A.(N.S.)  1047  note. 

7.  45  L.R.A.  46  note. 

8.  Cannell  r.  Smith,  142  Pa.  St.  25, 
21  Atl.  793,  12  L.R.A.  395. 

45  L.R.A.  46,  47  note. 

9.  Montross  v.  Eddy,  94  Mich.  100, 
53  N.  W.  916,  34  A.  S.  R.  323;  Leath- 
ers V.  Canfield,  117  Mich.  277,  75  N. 
W.  612,  45  L.R.A.  33  and  note;  Friar 
«.  Smith,  120  Mich.  411,  79  N.  W,  633, 


46  L.R.A.  229;  Rupp  v.  Sampson,  16 
Gray  (Mass.)  398,  77  Am.  Dec.  416 
and  note;  Barry  v.  Schmidt,  57  Wis. 
172,  15  N.  W.  24,  46  Am.  Rep.  35. 

60  Am.  Dec.  370  note;  79  Am.  Dec. 
758  note;  93  Am.  Dec.  178  note;  28 
A.  S.  R.  548  note;  139  A.  S.  R.  257, 
258  note;  24  L.R.A.(N.S.)  661  note. 

10.  Montross  v.  Eddy,  94  Mich.  100, 
53  N.  W.  916,  34  A.  S.  R.  323;  Barry 
V.  Schmidt,  57  Wis.  172, 15  N.  W.  24, 
46  Am.  Rep.  35. 

93  Am.  Dec.  178  note. 

11.  Scribner  v.  Collar,  40  Mich.  375, 
29  Am.  Rep.  541;  Leathers  v.  Can- 
field,  117  Mich.  277,  75  N.  W.  612,  45 
Li{.A.  33  and  note. 

46  Am.  Bep.  38  note. 
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not  sufficient  to  place  his  employment  beyond  the  scope  of  the 
exception,  so  long  as  the  only  other  duty  incumbent  upon  him  was 
that  of  introducing  the  parties  to  one  another.**  Moreover  there  is 
authority  to  the  effect  that  a  broker  whose  undertaking  is  merely 
to  find  a  purchaser  at  a  price  fixed  by  the  seller,  or  at  a  price  which 
shall  be  satisfactory  to  the  seller  when  he  and  the  purchaser  meet, 
is  in  reality  only  a  middleman,  whose  duty  is  performed  when  the 
buyer  and  seller  are  brought  together,  and  as  to  whom  the  policy  of 
the  law,  which  excludes  double  compensation,  has  been  consid^^d 
inapplicable.*' 

66.  Time  for  and  Manner  of  Making  Payment  of  Compensation.— 
In  the  absence  of  some  provision  to  the  contrary  a  broker's  com- 
missions become  due  fmd  payable  upon  the  completion  of  the  services 
he  has  undertaken  to  perform,  and  not  before.'*  By  an  express 
stipulation  in  the  contract  of  employment,  however,  the  time  for  pay- 
ment may  be  advanced  or  postponed  as  the  parties  see  fit,  and  if 
they  so  desire  it  may  be  made  to  depend  upon  the  actual  consumma- 
tion of  the  transaction  negotiated.**  Thus,  the  contract  between 
a  broker  and  an  owner  of  real  ^tate  may  stipulate  that  the  broker 
shall  be  entitled  to  his  commission  only  after  the  purchaser  has  made 
certain  payments  on  the  land  or  performed  certain  acts,  in  which 
event  the  broker  cannot  clain?  commissions  until  ihe  purchaser  has 
performed  the  stipulated  conditions.**  Where  a  real  estate  broker 
agrees  to  accept  his  commission  in  proportionate  amounts,  from  time 
to  time,  as  the  deferred  purchase  money  Is  paid,  and  default  is  made 
in  payment  of  such  purchase  money  and  foreclosure  had,  he  becomes 
at  once  entitled  to  commission  upon  the  amount  realized  from  the 
foreclosure  sale,  though  of  course  not  in  excess  of  the  balance  due 
him,  and  this  is  true  whether  the  property  is  bought  in  by  his  prin- 
cipal or  sold  to  a  strangei**'  While  evidence  of  a  general  custom 
as  to  the  time  of  payment  may  be  admissible  where  both  parties  are 
shown  to  have  been  familiar  therewith  at  the  time  of  the  employment, 
the  mere  fact  that  a  person  engaged  in  bu3nng  and  selling  real  estate 
deals  at  times  through  the  agency  of  brokers  is  not  sufficient  to  charge 

12.  McLure  v.  Luke,  154  Fed.  647,  Davis,  137  N.  Y.  504,  33  N.  E.  599,  20 
84  C.  C.  A.  1,  24  L.R.A.(N.S.)  659.  L.R.A.  398. 

13.  Montross  v.  Eddy,  94  Mich.  100,  93  Am.  Dee.  175  note;  44  L.R.A. 
53  N.  W.  916,  34  A.  S.  R.  323;  Barry  593  note. 

u.  Schmidt,  57  Wis.  172, 15  N.  W,  24,  15.  44  L.R.A.  599  note;  11  Ann. 

46  Am.  Rep.  35;  Tasse  v.  Kindt,  145  Cas.  788  note.   See  aupra,  par.  50. 

Wis.  115,  128  N.  W.  972,  31  L.H.A.  16.  11  Ann.  Cbs.  788  note. 

(N.S.)  1222.  17.  Crane  v.  Eddy,  191  III.  645,  61 

14.  Gottschalk  v.  Jennings,  1  La.  N.  E.  431,  85  A.  S.  R.  284. 
Ann.  5f  45  Am.  Dee.  70;  Qilder  v.  139  A.  S.  R.  226  note. 
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the  principal  with  knowledge  of  the  peculiar  custom  among  them 
as  to  when  their  commissions  are  considered  as  earned.** 

67.  Rate  or  Amount  of  Compensation. — Ordinarily  the  amount  of 
compensation  to  which  a  broker  is  entitled  is  ascertained  by  refer- 
ence to  the  contract  of  employment,  which  usually  either  makes  pro^ 
vision  for  a  fixed  sum  or  sets  forth  a  definite  method  by  which  it  may 
be  computed,  as  by  declaring  that  it  shall  consist  either  of  a  cer- 
tain percentage  of  the  price  realized/'  or  of  all  that  is  obtained  over 
and  above  a  fixed  sum  placed  upon  the  property  by  the  employer.* 
Obviously,  although  a  fixed  sum  is  agreed  upon  in  advance,  if  it 
is  intended  to  cover  expenses  as  well  as  brokerage,  the  full  amount 
thereof  is  not  recoverable  in  the  event  of  his  employer  breaking  the 
contract  of  employment  before  the  completion  of  its  performance  and 
before  such  expenses  had  been  incurred  by  the  broker,  the  recovery 
of  the  latter  under  such  circumstances  being  limited  to  such  portion 
thereof  as  represents  the  actual  loss  sustained.'  Where,  as  remunera- 
tion for  the  sale  of  a  definite  quantity  of  a  commodity,  a  fixed  percent- 
age per  unit  measure  is  agreed  upon,  the  aggregate  commission  which 
thus  becomes  due  cannot  be  reduced  by  proof  of  a  custom  to  pay 
brokerage  only  on  the  amount  actually  delivered.*  Moreover,  where 
the  broker  is  to  receive  all  that  he  can  get  over  a  fixed  price  placed 
upon  the  property  by  his  employer,  the  latter  cannot  reduce  the 
amount  to  which  the  broker  thus  becomes  entitled  by  selUng  at  a 
price  lower  than  that  acceptable  to  the  broker's  customer.*  In  the 
absence  of  a  special  agreement  as  to  the  amount  of  the  broker's  com- 
missions, evidence  of  a  custom  at  the  time  and  place  of  employment 
becomes  admissible  for  the  purpose  of  determining  it,  but  not  other- 
wii3e.''  If  there  is  a  well-established  custom  in  the  neighborhood 
with  respect  to  the  amount  of  compensation  to  which  a  broker  is  en- 
titled under  the  circumstances  of  the  particular  case,  Uie  law  implies 
a  promise  on  the  part  of  the  person  employing  him  to  pay  the  usual 
and  customary  commissions.*  If  no  agreement  fixing  commissions 
exists  and  no  usage  can  be  shown,  the  broker  is  entitled  to  reason- 
able compensation.'    In  determining  what  is  reasonable  under  the 

18.  Blake  v.  Stump,  73  Md.  160,  20  bury,  71  Conn.  599,  42  Atl.  667,  44 
Atl.  788,  10  L.R.A.  103.  L.R.A.  321. 

44  L.R.A.  601  note.  44  L.R.A.  601  note;  Ann.  Cas.  1912A 

19.  93  Am.  Dee.  175  note.  1267  note. 

1.  Hayes  v.  MeAra.  166  Mich.  198,  7.  Close  v.  Browne,  2.S0  111.  228.  82 
131  N.  W.  535,  35  L.R.A.(N.S.)  116  N.  E.  629,  13  L.R.A.(N.S.)  634; 
and  note.  Nourse  v.  Prime,  7  Johns.  Ch.  (N.  T.) 

2.  2  Ann.  Cas.  185  note.  69, 11  Am.  Dec.  403;  Scully  v.  William- 

3.  Fairly  v.  Wappoo  MUls,  44  S.  C.  son,  26  Okla.  19,  108  Pac.  395,  Ann. 
227,  22  S.  K.  108,  29  L.R.A.  215.  Cas.  1912A  1265  and  note,  27  L.R.A. 

4.  Ann.  Cas.  1913E  785  note.  (N.S.)  1089. 

5.  93  Am.  Dec.  177  note.  93  Am.  Dec.  177  note. 

6.  Hoadley  v.  Savings  Bank  of  Dan- 
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circumstances  of  a  given  case,  the  end  accomplished  as  well  as  the 
time  and  effort  expended  by  ihe  broker  should  be  taken  into  con- 
pideration.®  Where  the  transaction  negotiated  is  different  from 
that  originally  contemplated  and  provided  for  in  the  contract  of 
employment,  the  broker,  of  course,  is  not  entitled  to  the  compensa- 
tion fixed  upon  therein,  but  he  may  recover  at  the  contract  rate  on 
the  actual  sale  price,*  or  if  the  mode  or  rate  fixed  upon  by  the  con- 
tract is  not  applicable  under  the  altered  circumstances  of  the  situa- 
tion the  broker  is  entitled  to  such  reasonable  commissions  as,  for 
similar  services,  brokers  in  that  particular  locality  are  by  usage  and 
custom  entitled  to.  Although  the  contract  of  employment  is  not 
applicable,  it  may  nevertheless  be  introduced  in  evidence  as  a  guide 
to  the  jury  in  arriving  at  what  is  a  reasonable  commission.**  From 
the  standpoint  of  the  laws  against  usury,  it  should  be  noted  that  a 
bona  fide  charge  by  a  broker  of  a  commission  for  extra  trouble  or 
incidental  expenses  is  not  usurious  though  beyond  the  legal  rate 
allowed  for  interest  on  money,  so  long  as  there  is  no  attempt  or  in- 
tention to  evade  the  usury  laws.** 

68.  Persons  Liable  for  Compensation. — While  the  employer  is  prac- 
tically always  responsible  to  a  broker  for  the  payment  of  his  com- 
missions it  is  sometimes  provided  in  the  contract  of  employment  that 
he  shall  look  to  the  other  side  for  his  compensation,  and  where  such 
is  the  case  the  employer  is  under  no  obligation  to  see  that  the  broker 
is  paid  for  his  services  unless  he  renders  it  impossible  for  the  broker 
to  become  entitled  to  payment  from  the  opposite  side  by  refusing 
to  perform  the  contract  negotiated.  Although  there  is  no  promise 
on  the  part  of  the  employer  to  compensate  his  broker,  the  former 
impliedly  agrees  that  he  will  perfonn  the  main  contract  which  Ihe 
broker  is  engaged  to  negotiate  and  will  thus  afford  him  an  oppor- 
tunity of  securing  payment  from  the  other  side.  When  the  employer 
violates  his  agreement  in  this  respect  and  the  broker  sues  for  hi& 
commissions  or  their  equivalent,  he  is  permitted  to  recover  not  upon 
the  theory  that  the  contract  holds  the  employer  to  their  payment,, 
but  because  the  employer  by  violating  the  contract  of  employment 
has  destroyed  its  obligatory  force,  and  deprived  the  broker  of  thfr 
fruits  of  performance  on  his  part,  for  which  reason  the  latter  is 
entitled  to  such  a  recovery  in  damages  as  will  restore  what  he  has 

8.  Ann.  Cas.  1912A  1267  note.  v.  Paahalinski,  83  Conn.  458,  76  Atl. 

9.  Ann.  Cas.  1913E  789,  790  note.-    U04,  20  Ann.  Cae.  1023. 

It  should  be  noted  that  there  is  some  10.  Smith  v.  Sharpe,  162  Ala.  433, 

authority  to  the  effect  that  where  a  con-  50  So.  381,  136  A.  S,  R.  52;  Blake  v. 

tract  is  tendered  at  variance  with  that  Stump,  73  Md.  160,  20  Atl.  788,  XO 

authorized  and  the  employer  accepts  it  L.R.A.  103. 

without  making  a  new  agreement  as  to  Ann.  Cas.  1913E  789  note, 

the  compen^tion  that  shall  he  paid,  11.  Nourse  v.  Prime,  7  Johns.  Ch, 

the  broker  is  entitled  to  the  commis-  (K.  Y.)  69, 11  Am.  Dee.  403  and  note» 
gions  originally  agreed  upon.  Notkias 
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unlawfully  been  deprived  of  through  the  nonperformance  of  bis 
principal.  Thus  where  a  real  estate  broker  enters  into  a  contract 
with  a  prospective  purchaser  of  land  to  go  with  him  to  see  the  land 
and  the  -owner,  and  it  is  agreed  that  the  Inroker  is  to  look  to  th&  owner 
of  the  land  for  his  commission  in  case  a  purchase  is  made,  and  a 
contract  for  the  purchase  of  the  land  is  accordingly  entered  into,  the 
vendor  agreeing  in  the  presence  of  the  purchaser  to  pay  the  agent  a 
certain  commission  when  the  purchaser  fully  pays  for  the  land,  the 
agent  may  maintain  an  action  against  the  purchaser  for  breach  of 
his  contract  and  recover  damages  in  the  sum  of  the  commission  he 
was  to  have  received  from  the  vendor.^*  Moreover,  although  a  broker 
was  originally  to  look  to  his  employer  for  his  commissions,  his  releas- 
ing his  principal  from  such  obligation  is  a  sufficient  consideration 
to  uphold  a  contract  by  the  other  side  to  pay  him  the  amount  of 
such  commissions  upon  their  being  released  in  turn  from  their  ob- 
ligations to  the  broker's  principal  under  the  contract  originally  ne- 
gotiated.^' It  is  genertdly  true,  and  is  a  ffiuniliar  principle,  that 
when  a  person  acts  and  contracts  avowedly  as  an  agent  of  another, 
known  as  his  principal,  his  acts  and  contracts  are  binding,  if  on  any 
pne,  solely  on  his  principal,  unless  the  agent  goes  beyond  his  author- 
ity and  superadds  his  individual  responsibility  by  special  stipulation. 
Therefore  where  an  agent  or  broker  employs  another  broker  in  be- 
half of  his  principal  the  first  broker  is  not  liable  for  commissions 
where  he  does  not  purport  to  bind  himself  individually  and  the  second 
hroker  knows  who  his  principal  is.**  However,  if  an  agent,"  broker,^* 
or  other  person  acting  in  a  representative  capacity,^'  binds  himself 
personally  or  neglects  to  disclose  the  identity  of  his  principal,  he 
incurs  a  personal  liability  to  compensate  the  broker  thus  employed, 
though  he  did  not  engage  the  services  of  the  latter  for  his  own  per- 
sonal benefit.  The  liability  of  a  broker  to  a  sub-broker  under  such 
circumstances  is  governed  by  the  same  general  principles  that  govern 
that  of  his  employer  to  him.  Thus  a  broker  who  introduces  to  the 
owner's  agent  a  prospective  purchaser  for  property,  and  secures  from 

'    12.  Eelis  V.  Parsons,  132  la.  543,  149  S.  W.  1060,  47  L.R.A.(N.S.)  232 

109  N.  W.  1098,  11  Ann.  Cas.  475  and  note;  Braekenridge  v.  Claridge,  91 

and   Dote;  Livermore  «.   Crane,  26  Tex.  527,  44  S.  W.  819,  43  L.R.A.  593; 

Wash.  529,  67  Pae.  221,  57  LJl.A.  Barthell  v.  Peter,  88  Wis.  316,  60  N- 

401.  W.  1058,  43  A.  S.  R.  906. 

13.  Brown  v.  Jennett,  130  la.  311,  2  Ann.  Cas.  185  note;  Ann.  Cas. 
106  N.  W.  747,  5  L.R.A.(N.S.)  725.  1913E  345  note. 

14.  Braekenridge   v.    Claridfje,   91  16.  Graves  v.  White,  43  Colo.  131, 
Tex.  527,  44  S.  W.  819,  43  L.R.A.  593 ;  95  Pae.  347, 127  A.  S.  R.  106. 
Scottish-American  Mortg.  Co.  v.  Davis,  17.  Jones  «.  Ford,  154  la.  549,  134 
96  Tex.  504,  74  S.  W.  17,  97  A.  S.  R.  N.  W.  569,  38  L.R.A.(N.S.)  777  and 
932.  note. 

Ann.  Cas.  1913E  345  note.  2  Ann.  Cas.  185  note;  Ann.  Cas. 

15.  Siler  «.  Perkins,  126  Tenn.  380,  1913E  344  note. 

334 


Digitized  by  Google 


4  E.  C.  L. 


BROKERS 


the  agent  an  agreement  for  division  of  the  commissions  in  case  of 
sale,  has  no  right  of  action  ag^nst  him  in  case  a  sale  is  effected 
through  another  broker  whose  offer  on  behalf  of  the  same  customer 
is  accepted  by  the  owner,  although  the  offer  is  less  than  the  lowest 
price  which  the  unsuccessful  broker  was  led  to  believe  wotild  be  ac- 
cepted for  the  property.**  ' 

69.  Persons  Entitled  to  Be  Compensated.— -Where  the  same  prop- 
erty is  placed  for  sale  with  tiyo  or  more  brokers,  the  owner,  pro- 
vided he  remains  neutral  towards  the  several  brokers,  is  liable  for 
commissions  only  to  the  one  who  first  completes  a  sale,  or,  if  the 
owner  has  not  delegated  authority  to  conclude  the  transaction,  to  the 
one  who  first  produces  a  customer  able,  ready,  and  willing,  to  pur- 
chase the  property  on  terms  agreeable  to  the  owner;  and  this  is  true 
without  any  express  contract  to  that  effect.**  Where  two  or  more 
agents  employed  by  tne  ovner  show  or  make  an  effort  to  sell  the 
same  property  to  the  same  person,  and  such  person  afterward  buys 
the  property,  and  the  owner  is  liable  for  the  payment  of  the  commis- 
sion, the  rule  of  law  is  that  that  agent  is  entitled  to  the  commission 
who  is  the  proximate,,  efficient,  and  procuring  cause  of  the  sale.* 
In  some  jurisdictions  where  there  are  two  or  more  claimants  for 
commissions  upon  the  same  transaction,  the  principal  may  compel 
them  to  interplead,  and  where  such  is  the  case  he  should  pay  the 
money  into  court,  and  leave  the  brokers  to  try  the  question  as  to 
who  was  the  procuring  cause,  between  themselves.'  In  others,  how- 
ever, the  employer  is  left  to  make  his  defense'  at  law,  and  is  not 
permitted  to  compel  them  to  interplead.*  While  a  sub-agent  may  be 
entitled  to  remuneratiou  from  the  broker  who  employed  him,*  his 
right  to  look  to  their  common  principal  for  commissions  is  depend- 
ent upon  whether  or  not  the  broker  had  the  required  authority  to 
bind  his  principal.*  If  such  authority  existed  the  principd  is  liable, 
otherwise  not,  unless  he  subsequently  ratifies  the  unwarranted  action 
of  the  broker.*  As  between  principal  and  broker,  it  is  generally  con< 

18.  Dalke  v.  Sivyer,  56  Wash.  462,  v.  Trammer,  52  Ore.  140, 96  Pac.  874, 

105  Pao.  1031,  27  L.RJl.(N.S.)  195.  132  A.  S.  R.  680,  23  L.R.A.(N.S.) 

19.  Whiteomb  v.  Bacon,  170  Mass.  164  and  note. 

479,  49  N.  B.  742,  64  A.  S.  R.  317;  139  A.  S.  R.  251,  252  note;  27  L.R.A. 

Jennings  v.  Trammer,  52  Ore.  149,  96  (N.S.)  195  note. 

Pae.  874,  132  A.  S.  R.  660,  23  LJ(.A.  8.  44  L.R.A  340  note. 

(N.S.)  164;  Earp  «.  Gommins,  54  Pa.  3.  Maxwell  v.  Frazier,  52  Ore.  183, 

St.  394,  93  Am.  Dec.  718;  Henmngs  v.  96  Pac.  548, 18  L.BA.(N.S.)  102. 

Parsons,  108  Va.  1,  61  S.  E.  866,  15  44  LJt.A.  340  note. 

Ann.  Cas.  765  and  note.  4.  Oraves  v.  White,  43  Colo.  131,  95 

139  A.  S.  R.  251  note;  44  L.RA.  338  Pac.  347, 127  A.  S.  R.  106. 

note.  5.  As  to  the  ri|^t  of  a  broker  to 

1.  Beougher  v.  Clark,  81  Kan.  250,  employ  an  aaaistant,  see  supra,  par.  13. 

106  Pac.  39,  27  UR.A.(N.S.)  198;  6.  Sims  v.  St.  John,  105  Ark.  080, 
Whiteomb  v.  Bacon,  170  Mass.  470,  49  152  S.  W.  284,  43  L.R.A(N.S.)  796 
N.  E.  742,  64  A.  S.  R.  317;  Jennings  and  note;  Fisher  v.  Berwind-White 
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sidered  immaterial  that,  the  purchaser  of  the  real  estate  was  secured 
throu^  the  efforts  of  a  sub-agent,  rather  than  by  the  personal  efforts 
of  the  broker  himself.'  As  has  been  previously  noted,  a  broker  who 
has  been  guilty  of  any  misconduct  whatever,  such  as  secretly  pur- 
chasing from  or  selling  to  his  employer,  is  not  entitled  to  recover 
any  remuneration  for  his  services.^. 

70.  Actions  for  Compensation  and  Evidence  Admissible. — Where 
a  broker  institutes  legal  proceedings  for  the  recovery  of  his  com- 
missions, the  allegations  of  his  complaint  should  set  forth  a  contract 
of  employment  and  aver  facts  showing  a  full  performance  of  the 
broker's  duty  to  his  employer,  and  the  accomplishment  of  all  he 
undertook  to  do  under  his  contract.*  A  plaintiff  must  recover,  if  at 
aU,  upon  the  contract  alleged  in  his  complaint;  thus  in  an  action 
to  recover  commissions  under  an  express  contract,  the  plaintiff  can- 
not recover  compensation  for  a  different  transaction.**  Obviously 
the  broker  must  show  that  his  demand  was  due  at  the  time  of  the 
commencement  of  the  action,**  though  where  his  compensation  is 
conditioned  upon  the  payment  of  the  purchase  price,  it  has  been 
held  that  he  is  entitled  to  recover  commissions  on  the  portion  of  the 
purchase  price  which  was  paid  before  the  commencement  of  the 
action,  whether  or  not  he  is  entitled  to  recover  on  the  portion  which 
was  not  due  and  payable  and  was  not  paid  at  that  time.**  Where 
there  is  a  dispute  as  to  whether  or  not  the  broker  was  the  authorized 
agent  of  tiie  defendant  in  the  particular  transaction  relative  to  which 
the  services  sued  for  are  alleged  to  have  been  rendered,  a  letter  writ- 
ten by  a  broker  to  his  principal  pending  the  latter's  negotiations  for 
sale  of  the  property,  stating  that  the  purchaser  was  procured  through 
his  efforts,  is  admissible  in  evidence  not  to  support  the  truth  of  the 
statement,  but  as  a  fact  relating  to  the  conduct  of  the  parties  in  re- 
ject to  the  transaction  in  dispute.**  In  like  manner  a  bill  sent  by 
a  real-estate  broker  to  his  customer  for  commissions  alleged  to  have 
been  earned  on  a  sale  is  admissible  in  evidence  in  support  of  his 
claim  to  have  acted  as  agent  for  the  latter.**  In  an  action  by  a  broker 
to  recover  the  value  of  his  services  under  an  authorization  to  sell 
certain  real  property,  which  authorization  was  wrongfully  revoked 
by  his  principal,  evidence  tending  to  prove  what  is  usually,  charged 
for  such  services,  and  what,  in  the  opinion  of  competent  witnesses, 

Coal  Min.  Co.,  64  W.  Va.  304,  61  S.  11.  44  L.R.A.  600  note. 

E.  910, 131  A.  S.  R.  898.  12.  Coates  v.  Locust  Point  Co.,  102 

7.  44  LJI.A.  601  note;  43  LJi.A.  Ud.  291,  61  Atl.  625,  5  Ann.  Cas.  895. 
(N.S.)  801,  802  note.  13.  Hoadley  v.   Savings  Bank  of 

8.  See  supra,  par.  62.  Danbury,  71  Conn.  599,  42  Atl,  667, 

9.  Yoder  v.  Randol,  16  Okla.  308,  83  44  L.R.A.  321. 

Pac.  537,  3  L.R.A.(N.S.)  576.  14.  Bradlev  o.  Gorham,  77  Conn. 

10.  Chaffee  v,  Widman,  48  Colo.  34,  211,  58  Atl.  698,  66  L.R.A.  934. 
108  Pac.  995,  139  A.  S.  R.  220. 
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8uch  services  were  worth,  is  admissible,  Naturally,  an  action  for 
the  value  of  his  services  must  be  instituted  within  the  statutory  period 
of  limitation,  and  this  ordinarily  commences  to  run  when  he  has  com- 
pleted the  services  called  for  by  his  contract  of  employment;  but 
where  a  real  estate  broker,  employed  to  sell  land,  leases  it  under 
a  contract  giving  the  lessee  the  option  t^  purchase,  and  the  lessor ' 
agrees  to  pay  commissions  as  for  a  sale  in  the  event  the  option  fe 
exercised,  the  statute  of  limitations  does  not  begin  to  run  against 
the  right  to  recover  commissions  until  the  option  is  exercised.** 

71.  Right  to  Reimbursement. — A  broker  cannot  recover  money 
which  he  voluntarily  advances  in  behalf  of  his  employer  without 
being  expressly  or  impliedly  requested  to  do  so,*'  unlfess  his  prin- 
cipal subsequently  ratifies  such  unwarranted  action  upon  his  part.*® 
The  decisions,  of  course,  uniformly  recognize  his  right  to  reimburse- 
ment where  the  sums  sought  to  be  recovered  were  advanced  with  the 
express  or  implied  authorization  of  his  principal ;  *•  and  where  such 
is  the  case  the  broker  is  entitled  to  recover  not  only  the  actual  amount 
advanced  but  interest  thereon  from  the  date  of  its  advancement*" 
Thus,  a  broker  to  whom  stock  has  been  pledged  is  entitled  to  recover 
the  amount  of  any  assessment  thereon  he  has  been  called  upon  to 
pay  by  reason  of  the  stock  having  been  transferred  on  the  books  of 
the  corporation  into  his  own  name.'  In  like  manner,  where  a  broker 
follows  his  legal  rights  in  making  a  purchase  or  sale  on  mai^n  for 
his  customeV,  he  is  entitled  to  recover  for  any  loss  he  may  have  suffered 
in  excess  of  the  margins  deposited  with  him  as  security.  The  reason 
for  this  is  that  money  paid  by  a  broker  while  under  indemnity 
for  his  client  is,  in  general,  equivalent  to  a  payment  made  at  the 
latter's  request,  the  indemnity  operating  as  a  request.*  It  should 
be  noted,  however,  that  where  a  broker's  loss  is  occasioned,  not  by 
reason  of  his  having  entered  into  the  contracts  which  he  was  author- 
ized to  enter  into  by  his  principal,  but  by  reason  of  a  default  of  his 
own,  such  as  insolvency,  brought  on  by  want  of  means  to  meet  his 

16.  Olover  v.  Henderson,  120  Mo.  Beveridge,  141  N.  T.  399,  36  N.  E. 

367,  25  S.  W.  175, 41  A.  S.  B.  695.  404,  38  A.  S.  R.  804. 

16.  Coates  v.  Locust  Point  Co.,  102  75  Am.  Dec.  318  note;  1  A.  S.  R. 
Hd.  291,  62  Atl.  625,  5  Ann.  Ca&  895.  764  note. 

17.  Delafield  v.  Smith,  101  Wis.  664,  20.  Perin  v.  Parker,  126  Hi.  201, 18 
78  N.  W.  170,  70  A.  S.  R.  938  and  N.  E.  747, 9  A.  S.  R.  571, 2  L.B.A.  336 ; 
note.  Nourse  v.  Prime,  7  Johns.  Ch.  (N.  Y.) 

75  Am.  Dec.  318  note.  69, 11  Am.  Dee.  403. 

18.  GiUett  V.  Whiting,  141  N.  T.  71,     1.  75  Am.  Dec  321  note. 

35  N,  E.  939,  38  A.  S.  R.  762.  8.  Perin  v.  Parkta-,  126  111.  201,  18 

139  A.  S.  R.  228,  229  note.  N.  E.  747,  9  A.  S.  R.  571,  2  L.R.A. 

19.  Perin  v.  Parker,  126  111.  201,18  336;  Eosenstoek  v.  Tormey,  32  Md. 
N.  E.  747,  9  A.  8.  R.  571,  2  L.R.A.  169,  3  Am.  Rep.  125. 

336;  Nourse  v.  Prime,  7  Johns.  Ch.     75  Am.  Dee.  318  note;  74  A.  S.  R. 
(N.  Y.)  69, 11  Am.  Dec.  403:  Minor  v.  483  note, 
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other  primary  obligations,  it  cannot  be  said  that  he  has  suffered 
loss  by  reason  of  his  having  entered  into  the  contracts  made  by  him 
on  behalf  of  his  principal,  and  consequently  there  is  no  promise  which 
can  be  implied  on  the  part  of  his  principal  to  indemnify  him.*  In 
so  far  as  moneys  knowingly  advanced  in  furtherance  of  an  illegal 
contract  are  concerned,  no  right  of  recovery  exists,*  nor  can  they 
be  made  the  basis  of  a  counterclaim  even  where  the  client  seeks  to 
recover  the  amount  of  his  margins  under  a  statute  authorizing  such 
a'  suit  where  money  is  obtained  by  another  for  an  unlawful  purpose.* 
To  resist  properly  a  broker's  action  for  the  recovery  of  his  advances 
upon  the  ground  that  they  were  made  in  furtherance  of  axx  unlawful 
transaction,  such  defense  should  be  specifically  pleaded.*  Of  course 
where  a  broker  contracts  to  serve  his  employer  in  consideration  of  a 
commission  which  shall  be  deemed  to  include  all  expenses  incurred 
by  him,  and  he  is  fon^d  to  institute  an.  action  to  recover  the  com- 
missions he  would  have  earned  had  not  the  principal  breached  the 
contract,  he  is  not  entitled  to  reimbursement  for  expenses.'  Where 
the  light  to  reimbursement  exists,,  it  is  not  forfeited  by  the  broker's 
action  in  making  an  unauthorized  sale  of  his  client's  stocks  in  order 
to  close  out  the  transaction,  but  the  customer  is  entitled  to  be  allowed 
as  damages  the  difference  betwen  the  price  for  which  the  stock  was 
sold,  and  for  which  he  received  credit,  and  its  market  price  then  or 
within  such  reasonable  time  after  a  notice  of  sale  as  would  have  en- 
abled him  to  replace  the  stock  in  case  the  mmrket  price  exceeded 
the  price  realized.^  Moreover,  a  broker  holding  collateral  security 
is  not  required,  to  realize  upon  it  before  bringing  an  action  to  re- 
cover judgment  for  the  amount  of  his  advances.*  While  a  broker's 
noncompliance  with  a  license  law  may  prevent  him  from  recovering 
any  remuneration  for  bis  services,  it  has  been  held  not  to  operate 
as  a  bar  to  bis  rig^t  to  reimbursement  for  such  advances  as  he  may 
have  made  in  his  employer's  behalf.^** 

3.  75  Am.  Dec.  318  note.  Pac.  883,  23  A.  S.  B.  482,  12  L3.A. 

4.  Cashman  v.  Root,  89  Cal.  373,  26  511. 

Pac.  883,  23  A.  S.  R.  482,  12  L.R.A.  1  L.R.A.  141  note. 

511 ;  Anderson  &  Co.  v.  Holbrook,  128  6.  Van   Dusen-HarringtoD   Co.  v. 

Ga.  233, 57  S.  E.  500, 11  LJl.A.(N.S.)  Jungetlut,  75  Mhrn.  298,  77  N.  W.  070, 

575  and  note;  Stewart  v.  Sehall,  65  74  A.  S.  R.  463. 

Md.  289,  5  Atl.  399,  57  Am.  Rep.  327 ;  7.  Church  v.  Wilkeson-Tripp  Co., 

Harvey  v.  Merrill,  150  Mass.  1,  22  N.  58  Wash.  262,  108  Pac.  596,  109  Pac. 

E.  49,  15  A.  S.  R.  159,  5  L.R.A.  200  113, 137  A.  S.  R.  1059. 

and  note;  Crawford  v.  Spencer,  92  8.  Minor  v.  Beveridge,  141  N.  Y. 

Mo.  498,  4  S.  W.  713,  1  A.  S.  R.  745  399,  36  N.  E.  404,  38  A.  S.  B.  804. 

and  note;  Flagg  v.  Baldwin,  38  N.  J.  9.  De  Cordova  v.  Bamum,  130  N.  Y. 

£q.  219,  48  Am.  Rep.  308.  615,  29  N.  E.  1009,  27  A.  S.  B.  538 

139  A.  S.  R.  238  note ;  1  L.R.A.  141  and  note, 

note.   See  supra,  par.  61.  10.  5  Ann.  Cas.  898  note. 

5.  Casbman  v.  Boot,  89  Cal.  373,  26 
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72.  Broker's  Lien. — Strictly  speaking,  a  broker  can  have  no  lien 

since  he  has  not  under  ordinary  circumstancea  any  property  of  his 
principal  in  bis  possession  on  wbicb  tbe  right  of  lien  can  attach.^^ 
Although  he  does  not  usually  possess  the  right  of  a  general  lien,  he 
may  be  in  a  situation  to  exercise  the  right  of  a  particular  lien,  as 
where  the  proceeds  of  a  sale  or  the  property  he  has  purchased  for 
his  principal  comes  into  his  hands,  in  either  of  which  events  he  may 
have  a  lien  to  the  extent  of  the  amount  that  is  due  him  for  his  service 
and  advances  in  effecting  that  particular  transaction,  though  not  for 
the  entire  indebtedness  that  may  be  due  him  from  his  employer  by 
reason  of  other  matteris.**  Thus,  a  real  estate  broker  has  a  special  lien 
upon  a  deed  delivered  to  him  by  his  principal,  for  his  commission  in 
effecting  the  sale  in  pursuance  of  which  such  deed  was  executed,  and 
for  all  bis  other  services  done  and  advances  made  in  negotiating  that 
particular  sale ;  but  he  does  not  usually  have  the  right  of  a  general  lien 
in  such  cases.^'  In  like  manner  a  stockbroker  has  a  lien  on  stock  pro- 
cured by  him  for  a  customer  for  any  balance  due  upon  that  particular 
stock,  though  where  credit  is  given  it  is  deemed  not  to  attach  until  the 
expiration  thereof,  and  upon  the  happening  of  that  contingency  it  does 
not  arise  unless  the  stock  is  in  the  broker's  possesion."  If  securities 
are  specifically  pledged  to  a  broker  to  secure  the  payment  of  a  par- 
ticular loan  or  debt,  he  has  no  lien  thereon  for  a  general  balance,  or  for 
the  payment  of  any  other  claim.  Moreover,  if  a  broker  holds  certain 
chattels  especially  appropriated  as  security  for  a  loan  obtained  by 
him  from  a  third  person  for  his  principal,  he  cannot,  in  the  absence 
of  a  special  agreement,  appropriate  any  part  of  the  proceeds  of  such 
chattels  to  the  payment  of  a  debt  due  from  the  principal  to  him.^' 
In  England,  by  the  law  merchant,  brokers  have  a  general  lien  on 
such  of  their  customers'  securities  as  happen  to  come  into  their  hands 
for  the  general  indebtedness  due  on  account  between  them."  Of 
course  in  no  jurisdiction  can  a  broker  who  purchases  stock  for  an- 
other broker,  whom  he  has  reason  to  believe  to  be  acting  as  agent, 
although  for  an  unnamed  principal,  hold  the  stock  or  its  proceeds 
to  secure  the  payment  of  a  balance  due  him  by  such  other  broker.*' 
In  the  event  of  a  broker  converting  property  held  by  him  in  the 
capacity  of  a  pledgee,  by  unlawfully  selling  the  same,  he  is  still  en- 
titled to  retain  the  amount  of  his  lien,'*  but  the  mere  fact  that  he 
has  a  lien  does  not  necessitate  his  having  recourse  thereto  for  the 
satisfaction  of  his  claim,  as  he  may  institute  an  action  for  the  recovery 

11.  93  Am.  Dec  178  note.  16.  John  D.  Hope  &  Co.  v.  Olen- 

12.  93  Am.  Dec.  17%noU;  21  Ann.  dinning,  [1911]  A,  C.  (Eng.)  419,  21 
Cas.  743  note.  Ann.  Cas.  736. 

13.  12  A.  S.  R.  590  note.  17.  Fisher  v.  Brown,  104  Mass.  259, 

14.  21  Ann.  Cas.  743  note.  6  Am.  Rep.  235. 

16.  93  Am.  Dec.  178  note.  18.  74  A.  S.  R.  483  note. 
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of  the  amount  due."  In  accordance  with  u  usage  existing  among 
insurance  brokers,  they  have  a  general  lien  upon  all  policies  "in 
their  hands  procured  by  them  for  their  principals,  and  also  upon 
the  moneys  received  by  them  upon  such  policies,  for  the  payment 
of  the  amount  due  to  them  for  commissions,  disbursements,  advances, 
and  services  in  and  about  the  negotiation  of  that  particular  insure 
ance  and  all  past  insurance,  but  not  for  the  balance  of  a  general 
account  embracing  items  wholly  disconnected  with  the  business  of 
placing  insurance.**  As  in  other  forms  of  agency,  if  an  insurance 
broker  is  aware  that  his  customer  is  acting  for  an  undisclosed  prin- 
cipal, his  lien  is  limited  to  the  commissions  and  premiums  due  upon 
that  particular  transaction.^  A  real  estate  broker  who  has  effected 
a  sale  for  his  principal  is  entitled  to  enforce  the  vendor's  lien  to  the 
extent  of  the  compensation  due  him  for  making  the  sale.' 

19.  21  Ann.  Cas.  743  note.  1.  MeKenzie  v.  Nevius,  22  Me.  138, 

20.  MeKenzie  v.  Nevins,  22  Me.  138,  38  Am.  Dec.  291. 

38  Am.  Dec  291.  2.  47  LJl.A.(N.S.)  190  note. 

93  Am.  Dec.  171, 178  note. 
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IV.  Dues,  Fines  and  Forfeitures 
V.  Officers  and  Aobnts 

VI.  Corporate  Powers 
Vn.  Loans 
yill.  Mortgages 
IX.  Actions 
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I.  Introductory 
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2.  Nature  and  Purpose  of  Association 

3.  Legislative  RegiUation 

4.  By-Laws 


II.  Membership 

5.  Who  Are  Members 

6.  Status  Generally 

7.  Borrowers  and  Non-borrowers 

UI.  Stock 

I;  ^?ap™\ock.  Preferred  Stock,  and  Dividends 

10.  Maturity  of  Shares 

11.  Withdrawals  Generally 

12.  Who  May  Withdraw 

13.  Status  on  Withdrawal 

14.  Rights  and  Actions  on  Withdrawal 
15  Effect  of  Insolvency  on  Withdrawal 
16.  Notice  of  Withdrawal 
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17.  Payment  of  Dues 

18.  Fines 

19.  Forf  eitares 


341 


Digitized  by  Google 


$  1  BUILDING  AND  LOAN  ASSOCIATIONS        4  R.  C. 

V.  Officers  and  Agents 

20.  PoH-ers  aud  Duties 

21.  Liability  for  Acts 

VI.  Corporate  Powers 

22.  tSenerally 

23.  Borrowing  Money  and  Issoing  N^tiable  Paper 

24.  Parchase  of  Land 

Vn.  Loans 

25.  Nature 

26.  Secarity 

27.  Premiums  Generally 

28.  Fixed  or  Minimum  Premiums 

29.  Uaary  Generally 

30.  Recovery  of  Usurioos  Intorest 

31.  Exemption  from  Usury  Iaws 

32.  Payment  When  Association  Is  Sdvent 

33.  Payment  When  Association  Is  Insolvent 

VIII.  Mortgages 

34.  In  General 

35.  Validity  and  Assignment 

36.  Foreclosure 

IX.  Actions 

37.  By  the  Association 

38.  Against  the  Association 

X.  Termination  and  Insolvenqr 

39.  In  General 

40.  Effect  of  Insolvency  ' 

41.  Right  and  Liabilities  of  Members 

42.  Appointment  and  Duties  of  Receivers 

XL  Fore^  Associations 

43.  Rules  of  Comity 

44.  Law  Governing  Contracts 

45.  Application  of  Usury  Laws 


I.  Introductory 

1.  Scope  of  Article. — It  ia  the  purpose  of  this  article  to  treat  the 

general  principles  of  law  relating  to  building  and  loan  associations. 
This  necessarily  inelude.s  a  discussion  of  the  nature  and  formation  of 
such  associations,  the  rights  and  liabilities  of  their  members,  the 
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acquisition  of  stock,  incidents  regarding  loans  and  mortgages,  and  the 
termination  and  insolvency  of  such  associations.  While  the  principles 
of  law  relating  to  corporations  generally,*  and  general  questions  of 
usury,*  are  not  appropriate  subjects  of  treatment  in  this  connection, 
in  so  ffff  as  they  relate  particularly  to  tiie  class  of  airaociations  here 
under  discus^on  they  will  necessarily  be  considered. 

2.  Nature  and  Purpose  of  Association. — ^The  term  "building  so- 
ciety" was  first  applied  to  organizations  that  built  houses  to  be  sold 
and  to  speculative  loan  associations  whose  stockholders  had  no  rela- 
tions with  the  borrower  except  as  lenders  of  money.*  But  in  their 
modern  form  building  and  loan  associations  do  not,  as  the  name  would 
imply,  engage  directly  in  the  business  of  building.  They  are  strictly 
loan  associations  and  conduce  to  the  erection  of  buildings  in  so  far 
only  as  they  afford  facilities  to  their  members,  and  sometimes  to  third 
persons,  of  borrowing  money  with  which  lands  may  be  purchased  or 
buildings  erected.  The  usual  scheme  or  plan  of  such  associations  is, 
that  the  members  shall  pay  into  the  treasury  thereof  a  stated  sum 
weekly  or  monthly  for  each  share  of  stock  issued,  and  that  such  pay- 
ments shall  be  continued  until  therefrom  and  from  premiums,  fines, 
interest,  and  other  sources  of  profit  the  capital  of  the  corporation 
shall  be  sufficient  to  pay  upon  each  share  of  stock  a  sum  previously 
agreed  upon,  at  which  period  each  stockholder  shall  be  entitled  to  have 
his  Bhaie  so  paid  to  him  and  to  withdraw  from  the  association.* 
Briefly  stated,  the  purpose  of  such  an  association  is  the  accumulation 
of  funds  for  division  among  the  members,  investment  of  such  funds 
until  the  appointed  period  of  division,  and  the  enabling  its  mem- 
bers to  obtain  by  anticipation  a  loan  or  advance  from  the  association, 
on  such  terms  as  may  be  prescribed,  of  the  proportion  to  which  on 
division  it  is  contemplated  they  will  be  entitled  to  receive.*  In  their 
original  conception,  the  object  of  such  associations  was  to  enable  those 
of  small  means  and  incomes  to  acquire  homes  and  build  houses,  and 
thus  to  become  better  citizens  and  more  identified  with  the  growth  and 
welfare  of  the  country,  and  the  loan  feature  was  a  mere  incident  to 
effect  this  primary  object.  The  theory  was  thai  persons  whose  earn- 
ings were  small  might  b#come,  by  a  system  of  compulsory  saving, 
the  owners  of  homesteads  either  at  the  end  of  a  certain  time  or  in 

1.  See  CoBFOB&TiOKS.  lanta  Building  &  Loan  Ass'n,  116  N. 


3.  Meroney  v.  Atlanta  Building  ft  Eveismann  v.  Schmitt,  53  Ohio  St. 
Loan  Ass'n,  116  N.  C.  882,  21  S.  £.  174,  41  N.  £.  139,  53  A.  S.  B.  632, 
924,  47  A.  S.  B.  841.  29   L.BA.   184;   Washington  Nat. 

4.  69  Am.  Dec.  151  note;  61  A.  S.  Building,  Loan  ft  Investment  Ass'n  v. 
B.  24  note.  Stanley,  38  Ore.  319,  63  Pae.  489,  84 

6.  Statd  V.  Bedwood  Falls  Bldg.  ft  A.  S.  B.  793,  58  L.B.A.  816. 
Loan  Ass'n,  45  Minn.  154,  47  N.  W.     83  Am. -Dee.  612  note;  Ann.  Cas. 
540,  10  LJI.A.  752:  Meroney  v.  At-  1914A  697  note. 
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anticipation  of  it.'  It  will  thus  be  seen  that  the  leading  feature  of 

such  an  association  is  that  the  members  are  kept  upon  a  strictly  co- 
operative basis,  with  mutual  advantages  and  benefits,  sharing  alike 
in  the  profits  and  sustaining  their  proportionate  share  of  the  losses.^ 
In  arriving  at  a  determination  of  the  question  whether  a  particular 
corporation  is  a  building  and  loan  association  the  name  of  the  as- 
sociation is  not  material,  if  it  has  the  purposes  and  characteristics 
named  in  the  statute  authorizing  the  organization  of  such  an  as- 
sociation.* 

3.  Legislative  Regulation. — Building  and  loan  associations  so 
widely  differ  from  other  corporations  in  their  purpose  and  nature  that 

they  are  generally  recognized  as  a  proper  subject  of  independent  legis- 
lation. For  example  it  is  generally  conceded  that  such  an  association 
may  be  exempted  from  general  statutes  relating  to  usury,  so  long  as 
such  exemption  is  uniform  as  applied  to  all  building  and  loan  as- 
sociations, though  there  are  authorities  denouncing  such  legislation 
as  special  in  character.'  The  legislature  may  provide  that,  on  com- 
plying with  certain  formalities,  an  unincorporated  association  previ- 
ously existing  shall  become  a  body  corporate,  and  such  a  statute  does 
not  impair  the  obligation  of  existing  contracts  in  so  far  as  it  authorizes 
suit  thereon  in  the  corporate  capacity  of  the  association,  as  it  relates 
merely  to  the  remedy.**  The  legislature  may  also,  it  would  seem, 
confine  the  business  of  building  and  loan  a^ociations  to  corporations, 
or  it  may  require  an  individual  or  unincorporated  association  to  de- 
posit securities  with  a  state  officer  as  a  condition  to  doing  business, 
without  making  a  similar  requirement  in  the  case  of  incorporated  as- 
sociations.*' 

4.  By-Laws. — Building  and  loan  associations  have  power  to  make 
by-laws  to  the  same  extent  as  coiporations  organized  for  otiber  purposes, 
that  is  to  say,  to  carry  out  the  purposes  for  which  the  corporation  is 
created.*^   The  by-laws  of  such  associations,  as  well  as  of  other  cor- 

6.  McCauley  v.  Workingman's  Bldg.     Ann.  Cas.  1914A  698  note. 

&  Sav.  Ass'n,  97  Tenn.  421,  37  S.  \Y.  8.  Cramer  v.  Southern  Obio  Loan 

212,  56  A.  S.  R.  813,  35  L.R.A.  244;  &  Trust  Co.,  72  Ohio  St.  395,  74  N. 

Standard  Home  Co.  v.  Reed,  70  W.  E.  200,  2  Ann.  Cas.  990,  69  L.RA. 

Ya.  636, 74  S.  E.  877,  Ann.  Cas.  1914A  415.  • 

696  and  note.  9.  See  infra,  par.  31. 

7.  Iowa  Savings  &  Loan  Ass'n  v.  10.  Stein  v.  Indianapolis  Bldg. 
Heidi,  107  la.  297,  77  N.  W.  1050,  Loan  Fund  &  Sav.  Aaa'n,  18  Ind.  237. 
70  A.  S.  R.  197,  43  L.R.A.  689;  Mer-  81  Am.  Dee,  353. 

oney  v.  Atlanta  Bnilding  &  Loan  11.  Brady  v.  Mattem,  125  la.  158, 

Ass'n,  116  N.  C.  882,  21  S.  E.  924,  100  N.  W.  358,  106  A.  S.  R.  291. 

47  A.  S.  R.  841;  MeCauley  «.  Wori:-  12.  Engelhardt  v.  Fifth  Ward  Per- 

ingman's  Bldg.  &  Sav.  Ass'n,  97  Tenn.  manent  Dime  Saving  &  Loan  Ass'n, 

421,  37  S.  W.  212,  66  A.  S.  R.  813,  148  N.  Y.  281,  42  N.  E.  710,  35 

35  L.R.A.  244;  Leahy  v.  National  L.R.A.  289;   Columbia  Building  & 

Building  &  Loan  Ass'n,  100  Wis.  555,  Loan  Ass'n  v.  Bollinger,  12  Rich.  £q. 

76  N.  W.  625,  69  A.  S.  R.  945.  (S.  C.)  124,  78  Am.  Dec.  463. 
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porations,  must  be  reasonable,  and  must  not  be  oppressive  on  peril 
of  invalidity.**  They  must  also  conform  to  the  Constitution  of  the 
United  States  and  the  laws  of  the  state  wherein  the  association  con- 
ducts its  business.**  They  cannot  be  made  to  have  a  retroactive  effect 
as  against  rights  existing  under  subsisting  contracts.^^  Again  it  has 
been  said  that  by-laws  should  conform  to  sound  business  principles.** 
Moreover  they  should  be  precise  and  unequivocal  in  their  terms  so  as 
readily  to  be  understood  by  the  members,*'  and  where  they  are  so 
intricate  as  to  be  unintelligible  they  will  not  be  binding  if  opposed  to 
an  express  agreement  between  the  association  and  a  stockholder.** 
However,  the  general  rule  is  that  the  by-laws  must  be  resorted  to  for 
the  purpose  of  determining  the  conditions  of  performance  of  all  con- 
tracts made  by  the  association.**  And  it  is  settled  that  when  one  be- 
comes a  member  of  an  association  he  thereby  becomes  chargeable 
with  knowledge  of  the  proviaons  of  its  by-laws,  and  is  bound  by 
them.'*  And  having  admitted  and  recognized  the  validity  of  the  by- 
laws of  an  association,  a  member  is  estopped  to  question  the  mode 
in  which  they  were  adopted.* 


II.  Membership 

5.  Who  Are  Members. — Membership  in  building  and  loan  associa- 
tions is  acquired  by  becoming  the  owner  of  stock,  as  in  other  cor- 
porations; and  in  general,  any  person  capable  of  contracting  may 
become  a  member  by  subscribing  to  its  stock,*  in  accordance  with  the 
constitution  and  by-laws  of  the  association  and  the  statutes  under 
which  the  association  is  organized.*    But  it  would  seem  that  one 


69  Am.  Dec.  158  note. 

13.  Lynn  v.  IVeemansburg  B.  &  L. 
Ass'n,  117  Pa.  St.  1,  11  Atl.  537,  2 

A.  S.  R.  639. 

14.  McDonnell  v.  De  Soto  Sav.  & 
Bldg.  Ass'n,  175  Mo.  250,  76  S.  W. 
438,  97  A.  S.  R.  592. 

69  Am.  Dee.  158  note. 
16.  69  Am.  Dec.  158  note. 

16.  Gate  City  BuUding  &  Loan 
Ass'n  V.  National  Bank  of  Commerce, 
126  Mo.  82,  28  S.  W.  633,  47  A.  S. 

B.  633,  27  L.RjV.  401. 

17.  Roberts  v.  American  Building 
ft  Loan  Ass'n,  62  Ark.  572,  36  S.  W. 
1085,  54  A.  S.  R.  309,  33  L.R.A.  744. 

18.  Williamson  v.  Eastern  Building 
ft  Loan  Ass'n,  54  S.  C.  582,  32  S.  E. 
765,  71  A.  S.  R.  822,  affirmed  189  U. 
8. 122,  23  S.  Ct.  527,  47  U.  S.  (L.  ed.) 
735. 

19.  Spinney  v.  Chapman,  121  la. 


38,  95  N.  W.  230,  100  A.  S.  R.  305. 

20.  Bertcbe  v.  Equitable  Loan  & 
Investment  Ass'n,  147  Mo.  343,  48  S. 
W.  954,  71  A.  S.  R.  571. 

1.  Heinbokel  v.  National  Savings, 
Loan  &  Building  Ass'n,  58  Minn.  340, 
59  N.  W.  1050,  49  A.  S.  B.  519,  25 
L.B.A.  215;  Engelhardt  i>.  Fifth 
Ward  Permanent  Dime  Saving  ft 
Loan  Ass'n.  148  N.  Y.  281,  42  N.  E. 
710,  35  L.R.A.  289. 

69  Am.  Dec.  158  note. 

2.  60  Am.  Dee.  151  note. 

The  giving  of  a  trust  deed  or  mort- 
gage to  the  association  does  not  op- 
erate to  make  one  a  member  thereof. 
69  Am.  Dec.  151  note;  1  Ann.  Cas. 
796  note. 

3.  Falls  V.  United  States  Savings^ 
Loan  &  Bldg.  Co.,  97  Ala.  417,  13 
So.  25,  38  A,  S.  R.  194,  24  L.B.A. 
174. 
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association,  independent  of  statutoiy  authorization,  cannot  become  a 
shareholder  in  another.*  Ordinarily,  membership  is  evidenced  by  the 
issuance  and  ddivery  of  a  certificate  or  certificates  of  stock  to  the 
member  and  the  inscription  of  his  name  on  the  books  of  the  associar 
tion.*  To  constitute  membership  in  its  final  analysis  it  is  essential 
that  the  members  assent  to  or  recognize  the  proceedings  of  the  as- 
sociation as  affecting  them  or  their  interests.  This  element  of  assent 
existing,  a  person  will,  on  general  principles,  be  estopped  from  deny- 
ing membership,  where  he  has  acted  for  years  as  a  member,  and  has 
claimed  and  enjoyed  all  the  privileges  as  such.  On  the  other  hand, 
the  association  may  also  be  estopped  from  denying  that  a  person  is  a 
member.  When  the  charter  of  an  association  provides  tiiat  in  the 
event  of  tiie  death  of  a  stockholder  who  has  obtained  an  advance,  his 
heirs  or  legal  representatives  may  continue  the  membership,  the 
death  of  a  member  operates  a  dissolution  of  his  membership;  and  if 
the  privilege  is  exercised,  such  persons  become  members,  not  in  a 
representative  capacity,  but  in  their  own  right.*  On  the  death  of  a 
borrowing  member,  all  fines  against  him  cease  and  his  accounts  with 
the  association  must  be  settled  as  though  there  had  been  a  voluntary 
payment  and  withdrawal.' 

6.  Status  Generally. — The  rights  and  liabilities  of  persons  deaUng 
with  building  and  loan  associations  are  largely  determined  by  the  re- 
lation of  such  persons  to  the  association  as  members  or  non-members.* 
Primarily,  the  members  of  a  building  and  loan  association  have  the 
same  rights  that  tiie  members  of  any  corporation  have.  But  the 
peculiar  and  distinctive  rights  in  these  associations  are  the  rights  to 
loans,*  and  the  rights  of  withdrawal.^*  Being  organized  under  a 
mutual  plan,  it  is  a  part  of  the  fundamental  law  governing  these 
associations  that  all  of  its  members  participate  equally  in  the  profits 
and  bear  the  losses.^^   A  member  cannot  evade  this  liability  by  a 

1  Ann.  Cas.  796  note.  dent  Asa'n,  69  Conn.  6,  36  Atl.  1023, 

4.  69  Am.  Dee.  151  note.  61  A.  S.  R.  17;  Bertche  v.  Equitable 

5.  Royal  Loan  Ass'n  v.  Forter,  68  Loan  &  Investment  Ass'n,  147  Mo. 
Kan.  468,  75  Pac.  484,  1  Ann.  Cas.  343,  48  S.  W.  954,  71  A.  S.  R.  571 
794.  and  note;  Everamann  v.  Schmitt,  53 

69  Am.  Dee.  152  note.  Ohio  St.  174,  41  N.  E.  139,  53  A.  S. 

6.  69  Am.  Dec.  151,  152  note.  R.  632  and  note,  29  L.R.A.  184.  See 

7.  Shahan's  Adm'r  v.  Shahan'a  also  Burkheimer  v.  National  Mut. 
Heirs,  48  "W.  Va.  477,  37  S.  E.  552,  Building  &  ho&n  Ass'n,  59  W.  Va. 
86  A.  S.  R.  68.  209,  53  S.  E.  372,  4  L.RJ^.(N.S.) 

8.  1  Ann.  Cas.  796  note.  1047;  Leahy  v.  National  Building  & 

9.  Prairie  State  Loan  &  Bldg  Ass'n  Loan  Ass'n,  100  Wis.  555,  76  N.  W. 
V.  Nubling,  170  III.  240,  48  N.  E.  625,  69  A.  S.  R.  945  and  note. 
1016,  62  A.  S.  R.  377;  Dewev   v.  64  A.  S.  E.  826  note;  29  L.B.A. 
Barnhouse,  83  Kan.  12, 109  Pao.  1081,  178  note. 

29  L.R.A.(N.S.)  166.  Any  contract  in  contravention  of  the 

.  10.  See  infra,  par.  11.  mutuality  of  interest  and  responsi- 

11.  Curtis  V.  Granite  State  Provi-  bility  is  ultra  vires  and  void.  Bertehe 
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transfer  of  his  stock,  without  the  consent  of  the  association,  nor  by 
withdrawing  from  the  association.  As  a  general  rule  his  liability  is 
not  affected  by  the  fact  that  he  becomes  a  borrower,  but  it  is  otherwise 
if,  on  becoming  a  borrower,  his  membership  is  relinquished,  since  he 
bears  to  the  association  thereafter  the  relation  of  debtor  simply.  This 
same  result  obtains  where  a  borrower  withdraws,  in  accordance  with 
the  rules  of  the  association,  pays  off  his  loans,  and  his  stock  is  marked 
on  the  books  "canceled"  and  "withdrawn."  A  member  or  share- 
holder, desiring  to  participate  in  all  the  profits  of  the  concern,  must 
wait  until  •the  association  winds  up  the  series  to  which  he  belongs. 
Kot  being  content  to  await  its  action,  his  only  remedy  is  to  bring  an 
action  at  law  as  a  withdrawing  stockholder.  In  this  respect  building 
associations  are  not  exceptions  to  the  general  law  governing  corpora- 
tions. When  unincorporated,  the  members  of  a  building  and  loan 
association  are  liable  as  partners.*' 

7.  Borrowers  and  Non-borrowers. — Members  or  shareholders,  as 
they  are  sometimes  denominated,  are  divided  into  two  classes,  namely, 
those  who  borrow  from  the  association,  and  those  who  do  not.**  A 
borrower  before  his  stock  is  paid  up  receives  from  the  association  the 
par  value  of  his  shares,  in  the  nature  of  an  advance  loan,**  for  which 
be  agrees  to  pay  the  premium,  if  any,  for  the  privilege,  the  interest 
on  the  money  advanced,  subject  to  abatements  to  be  made  at  stated 
times,  and  the  dues  on  his  stock  until  it  matures.  That  is  he  agrees 
to  keep  up  and  pay  out  his  stock,  as  if  he  were  a  non-borrower,  in 
consideration  of  the  amount  being  advanced  to  him.  Hence  when- 
ever these  shares  have  reached  their  par  value  by  the  payment  of 
dues  and  the  apportionment  of  earnings,  the  loan  is  liquidated,  and 
he  ceases  to  be  a  member,  as  he  would  if  he  had  not  borrowed  at  all." 
In  other  words,  with  his  shares  paid  up,  he  discharges  his  obligations 
as  a  borrower.  And  the  exact  test  of  his  right  to  call  for  a  cancellation 
of  the  mortgage  given  to  secure  his  obligations  as  a  borrower  is  the 
inquiry  whether  he  would  have  been  entitled  to  receive  from  the 
association  the  par  value  of  the  shares  on  which  the  loan  was  made 
had  he  not  become  a  borrower.*^   After  making  the  loan,  the  bor- 


V.  Equitable  Loan'&  Investment  Ass'n, 
147  Mo.  343,  48  S.  W.  954,  71  A.  S. 
R.  571. 

69  Am.  Dec.  155  note. 

12.  69  Am.  Dec.  154  note. 

IS.  69  Am.  Dec.  155,  156  note. 

14.  Falls  V,  United  States  Savings, 
Loan  &  Bldg.  Co.,  97  Ala.  417,  13 
8o.  25,  38  A.  S.  R.  194,  hJL.A. 
174. 

15.  Eversmann  v.  Schmitt,  53  Ohio 
St.  174,  41  N.  E.  139,  53  A.  S.  R. 
832,  20  hJLJi..  184. 


The  assignment  of  bis  stock  as 
collateral  to  his  loan  does  not,  how- 
ever, operate  to  cancel  his  member- 
ship. Leahy  v.  National  Building  & 
Loan  Ass'n,  100  Wis.  555,  76  N.  W. 
625,  69  A.  S.  B.  945. 

16.  Eversmann  v.  Scbmitt,  53  Ohio 
St.  174,  41  N.  E.  139,  53  A.  S.  R. 
632,  29  L.R.A.  184;  Leahy  r.  Na- 
tional Building  &  Loan  Ass'n,  100 
Wis.  555,  76  N.  W.  625,  69  A.  S.  R. 
945. 

17.  EverBtnann  v.  Schmitt,  53  Ohio 
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rower  still  retains  his  membership  in  the  association,'^  has  a  voice  in 
the  management  of  the  association/*  ia  deemed  to  have  notice  of, 
and  is  bound  by,  its  charter  and  by-laws,^<*  and  has  all  the  rights  and 
privileges  belonging  theretOfi  He  therefore  stands  to  the  association 
in  the  twofold  relation  of  debtor  and  member.*  As  a  debtor,  he  is 
bound  to  pay  premiums,  interest,  and  dues.'  As  a  member,  he  is 
bound  to  contribute  to  the  losses  and  expenses  of  the  common  enter- 
prise/ and  is  entitled  to  participate  in  the  earnings  which  are  to 
go  toward  discharging  the  obligations  on  his  loan,  and  to  shorten  the 
time  when  he  will  be  fully  discharged  therefrom.*  ThosI  members 
who  do  not  become  borrowers  secure  the  incidental  benefit  of  a  profit- 
able investment  of  ihtax  contributions  to  the  coital  stock  in  the 
loans  made  to  borrowing  members,*  and  are  entitled  to  receive  from 
the  association  the  par  value  of  their  stock  before  it  ceases  to  do  busi- 
ness.' 

III.  Stock 

8.  In  General. — In  a  modified  sense  a  building  and  loan  association 
has  what  is  called  a  capital  stock,  but  unlike  other  corporations  -for 


St.  174,  41  N.  E.  139,  53  A.  S.  R.  fi32,  82  A.  S.  R.  257;  McCauley  v.  Work- 

29  L.R.A.  184.  ingmaa's   Bldg.   &    Sav.   Ass'n,  97 

18.  Groover  v.  Pacific  Coast  Sav.  Tenn.  421,  37  S.  W.  212,  56  A.  S.  R. 
Soc,  104  Cal.  67,  127  Pae.  495,  43  813,  35  L.R.A.  244;  Leahy  v.  Nation- 
L.R.A.(N.S.)  874;  McCauley  p.  Work-  ai  Building  &  Loan  Ass'n,  100  Wis. 
ingman's  Bldg.  &  Sav.  Ass'n,  97  Tenn.  555,  76  N.  W.  625,  69  A.  S.  R.  945, 
421,  37  S.  W.  212,  56  A.  S.  R.  813,  4.  Groover  v.  Pacific  Coast  Sav. 
35  L.R.A.  244;  Leahy  v.  National  Soc.,  164  Cal.  67,  127  Pae.  495,  43 
Building  &  Loan  Ass'n,  100  Wis.  555,  L.R.A.(N.S.)  874. 

76  N.  W.  625,  69  A.  S.  R.  945.  29  L.R.A.  181  note. 

19.  Eversmann  v.  Schmitt,  53  Ohio  6.  Eversmann  v.  Schmitt,  53  Ohio 
St.  174,  41  N.  E.  139,  53  A.  S.  R.  632,  St.  174,  41  N.  E.  139,  53  A.  S.  R.  632, 
29  L.R.A.  184.  29  L.R.A.  184;  McCauley  v.  Working- 

20.  Bertche  v.  Equitable  Loan  &  man's  Bldg.  &  Sav,  Ass'n,  97  Tenn. 
Investment  Ass'n,  147  Mo.  343,  48  421,  37  S.  W.  212,  56  A.  S.  R.  813, 
S.  W.  954,  71  A.  S.  R.  571.  35  L.R.A.  244;  Leahy  «.  National 

1.  Groover  v.  Pacific  Coast  Sav,  Building  &  Loan  Ass'n,  100  Wis.  555, 
Soc,  164  Cal.  67,  127  Pac.  495,  43  76  N.  W.  625,  69  A.  S.  R.  945.  But 
L.R.A.(N.S.>  874;  McCauley  «.  Work-  see  Falls  v.  United  States  Savings, 
ingman's  Bldg.  &  Sav.  Ass'n,  97  Tenn.  Loan  &  Bldg.  Co.,  97  Ala.  417,  13  So. 
421,  37  S.  W.  212,  56  A.  S.  R.  813,  35  25,  38  A.  S.  R.  194,  24  L.R.A.  174, 
L.R.A,  244;  Leahy  v.  National  Build-  for  an  example  of  an  association  in 
ing  &  Loan  Ass'n,  100  Wis.  555,  76  which  borrowers  are  not  permitted  to 
N.  W.  625,  69  A.  S.  R.  945.  share  in  profits. 

2.  People's  Building  &  Loan  Ass'n  6.  Falls  v.  United  States  Savings, 
V.  McPhilamy,  81  Miss.  61,  32  So.  Loan  &  Bldg.  Co.,  97  Ala.  417,  13  So. 
1001,  95  A.  S.  R.  454,  59  L.R.A.  743;  25,  38  A.  S.  R.  194,  24  L.R.A.  174; 
McCauley  v.  Workingman's  Bldg.  &  State  v.  Redwood  Falls  Bldg.  &  Loan 
Sav.  Ass'n,  97  Tenn.  421,  37  S.  W.  Ass'n,  45  Minn.  154,  47  N.  W.  540,  10 
212,  56  A.  S.  R.  813,  35  L.R.A.  244.  L.R.A.  752. 

3.  Johnson -V.  National  Building  &  7.  North  Hudson  Mut.  Bldg.  &  Loan 
Loan  Ass'n,  125  Ala.  465,  28  So.  2,  Ass'n  v.  First  Nat.  Bank  of  Hadson, 
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profit,  a  share  in  such  an  association  has,  at  its  inception,  only  nomin- 
al value.®  Its  value  is  expected  to  increase  by  the  lapse  of  time  "and 
the  success  of  the  association.*  The  law  governing  the  formation  of 
building  and  loan  assodatioiis  contemplates  a  scheme  for  paying  the 
capital  stock  in  instalments,  so  long  as  such  periO|dical  payments, 
taken  in  connection  with  its  other  income  arising  from  tines,  dues, 
interest,  and  profits,  are  necessary  in  order  to  bring  tlie  stock  up  to 
par.  This  value  represents  the  amount  which  the  shares  are  expected 
to  be  worth,  when,  together  with  the  profits  upon  investments,  et 
cetera,  it  has  accumulated  to  the  amount  contemplated  at  the  outset. 
The  actual  value  of  the  share  may  be  very  small  indeed  during  the 
first  years  of  the  association's  existence.  But  the  par  value  is  fixed 
from  the  beginning.  The  association  may  be  said  to  have  accom- 
plished the  purpose  of  its  organization  when,  by  the  periodical  pay- 
ments made  by  its  members,  and  the  gains  l^ierefrom,  each  member 
has  paid  up  to  the  amount  fixed  by  its  charter. If,  in  the  meantime, 
a  member  has  borrowed  on  his  stock,  it,  by  pledge  or  operation  of  the 
loan,  remains  the  property,  or  quasi  property,  of  the  association.'* 
The  different  classes  of  stock  being  all  equally  meritorious,  in  mar- 
shaling the  assets  no  stockholder  should  be  given  preference  over 
another,  unless  there  is  some  provision  in  the  charter  or  by-laws  of  the 
association  authorizing  it**  The  contract  or  certificate  of  shares 
made  and  issued  by  a  building  and  loan  association  to  a  person  con- 
stitutes that  person  a  member  and  a  shareholder;  and  these  certifi- 
cates, together  with  the  by-laws,  constitute  the  agreement  between 
the  parties  and  the  standard  by  which  their  rights  and  liabilities  are 
to  be  determined.  Consequently,  if  tiiere  is  any  uncertainty  or 
ambiguity  in  such  a  contract  made  by  a  building  asfsociation  with  a 
shareholder,  it  must  be  resolved  in  favor  of  the  latter.'*  On  the  ques- 
tion whether  stock  in  a  building  and  loan  association  is  to  be  con- 
sidered as  a  "credit"  to  its  holder  within  the  meaning  of  tax  statutes, 

79  Wis.  31,  47  N.  W.  300,  11  L.R.A.  (N.S.)    439;   Herbert  v.  Mechanics' 

845.  Building  &  Loan  Ass'n  of  New  Bruns- 

8.  Eversmann  v.  Schmitt,  53  Ohio  wick,  17  N.  J.  Eq.  497,  90  Am.  Dec. 
St.  174,  41  N.  E.  139,  53  A.  S.  R.  632,  601. 

29  L.R.A.  184;   Leahy  v.  National  12.  Sumrall   v.   Commercial  Bldg. 

Building  &  Loan  Ass'n,  100  Wis.  555,  Trust's  Assignee,  106  Ky.  260,  50  S. 

76  N.  W.  625,  69  A.  S.  R.  945.  W.  69,  90  A.  S.  R.  223,  44  L.R.A. 

9.  Eversmann  v.  Schmitt,  53  Ohio  659;  Fitzgerald  v.  State  Mutual  Baild- 
St.  174,  41  N.  E.  139,  53  A.  S.  R.  632,  ing  &  Loan  Ass'n,  76  N.  J.  Eq.  137, 
29  L.R.A.  184.  79  Atl.  464,  139  A.  S.  R.  743;  Leahy 

10.  Bertcbe  v.  Equitable  Loan  &  In-  v.  National  Building  &  Loan  Ass'n, 
vestment  Ass'n,  147  Mo.  343,  48  S.  100  Wis.  555,  76  N.  W.  625,  69  A.  S. 
W.  954,  71  A.  S.  R.  571;  Eversmann  R.  945. 

D.  Schmitt,  53  Ohio  St.  .174,  41  N.  13.  Vougbt  v.  Eastern  Building  & 

E.  139,  53  A.  S.  R.  632,  29  L.R.A.  184.  Loan  Ass'n,  172  N.  Y.  508,  65  N.  E. 

11.  Cobe  V.  Lovan,  193  Mo.  235,  92  496,  92  A.  S.  R.  761. 
S.  W.  93,  112  A.  S.  R.  480,  4  L.R.A. 
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authorizing  debts  to  be  deducted  from  the  value  of  the  stock,  the 
authorities  are  divided,  the  better  reasoning,  perhaps,  favoring  the 
view  that  it  is  not  a  "credit."  " 

9.  Paid-up  Stock,  Preferred  Stock,  and  Dividends.— Whether  or 

not  a  building  and  loan  association  may,  in  the  absence  of  express 
legislative  authority,  exercise  the  power  of  issuing  prepaid  or  paid- 
up  stock,  involves  the  inquiry  as  to  whether  such  right  comes  within 
the  legitimate  scope  of  the  business  of  such  an  association.**  Some 
of  the  courts  hold  that  it  is  contrary  to  the  purpose  and  genius  of  a 
building  association  that  a  share  in  it  should  be  paid  up  at  the  time 
of  the  subscription.  In  the  jurisdictions  where  this  rule  obtains  the 
issuance  of  paid-up  stock  is  deemed  to  be  ultra  virea.^*  On  the  other 
hand  it  has  been  held  that,  as  one  of  the  principal  objects  of  a  build- 
ing and  loan  association  is  to  create  a  loan  fund  for  the  benefit  of  its 
borrowing  members,  the  issuance  of  prepaid  or  paid-up  stock  con- 
tributes directly  to  the  promotion  of  the  objects  and  end  for  which  the 
association  is  created,  and  reasonably  and  fairly  comes  within  the 
scope  of  legitimate  business.*'  '  In  any  event  the  illegaUty  of  an 
issue  of  paid-up  stock  by  a  building  and  loan  association  cannot  be 
asserted  by  stockholders  who  have  taken  it  and  paid  for  it  in  order  to 
place  themselves  in  a  better  position  with  respect  to  other  stockholders, 
who  do  not  question  its  validity,  than  they  would  be  in  if  the  stock 
hod  been  valid.*®  The  pledge  of  the  assets  of  a  building  association 
for  the  retirement  of  a  certain  class  of  its  stock,  in  preference  to  others, 
is  so  violative  of  the  elementary  requirements  of  equality  and  mu- 
tuality as  to  be  absolutely  void.  For,  if  these  associations  were  per- 
mitted to  issue  preferred  stock — 'preferred  either  as  respects  dividends 
or  capital — then  the  burden  of  maintaining  the  organization,  and  in 
all  probability  all  the  losses  of  the  concern,  would,  in  case  of  embar- 
rassment or  insolvency,  fall  on  the  very  class  of  members  who  were 
primarily  intended  to  be  benefited  by  such  associations. One  of 
the  main  justifications  for  building  associations  is  the  fact  that  the 

■  14.  Abrahams  v.  Medlicott,  86  Kan.  82  A.  S.  R.  257;  Bell  v.  Southern 
106,  119  Pae.  375,  38  L.R.A.(N.S.)  Home  Building  &  Loan  Ass'n,  140  Ala. 


15.  Johnson  v.  National  Building  &  rail  v.  Commercial  Bldg.  Trust's  As- 
Loan  Ass'n,  125  Ala.  465,  28  So.  2,  82  signee,  106  Ky.  260,  50  S.  W.  69,  90 
A.  S.  R.  257.  A.  S.  R.  223,  44  L.R.A.  6.59. 

16.  Rhodes  u.  Missouri  Savings  &  18.  Gibson  v.  Safety  Homestead  & 
Loan  Co.,  173  111.  621,  50  N.  E.  998,  Loan  Ass'n,  170  111.  44,  48  N.  E.  580, 
42  L.R.A.  93;  Eversmann  v.  Sehmitt,  39  L.R.A.  202.  See  also  National  Mut. 
53  Ohio  St.  174,  41  N.  E.  139,  53  A.  Building  &  Loan  Ass'n  of  New  York 
S.  R.  632,  29  L.R.A.  184;  Leahy  v.  v.  Bureh,  124  Mich.  57,  82  N.  W.  837, 
National  Building  &  Loan  Ass'n.  100  83  A.  S.  R.  311. 
Wis.  555,  76  N.  W.  625,  69  A.  S.  R.      19.  Sumrall   v.   Commereial  Bldg. 


17.  Johnson  v.  National  Building  &  W.  69,  90  A.  S.  R.  223,  44  L.R.A, 
Loan  Ass'n,  125  Ala.  465,  28  So.  2,  659. 
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earnings  are  social  assets,  to  be  divided  among  the  membership,  so 
that,  while  a  borrowing  member  is  required  to  pay  interest,  premium, 
and  fines,  a  large  portion,  being  an  equal  share  thereof,  is  returned  to 
him  in  the  shape  of  dividends.***  A  true  building  and  loan  association 
has  no  authority  to  contract  to  pay  dividends  on  its  stock,*  regardless 
of  whether  any  profits  are  made  or  not,  as  to  permit  this  would  be 
contrary  to  public  policy.*  • 

10.  Maturity  of  Shares. — The  maturity  of  shares  in  a  building 
and  loan  association  takes  place  when  the  periodical  payments  there- 
on, taken  in  connection  with  the  other  income  of  the  association, 
bring  their  value  up  to  par.*  It  frequently  occurs  that  circumstances 
arise  which  prevent  or  delay  this  maturity  of  stock.  This  may  result 
from  fraud  or  mismanagement  on  the  part  of  the  officers  of  the  as- 
sociation, or  from  loss  on  investments.*  The  mode  and  time  of 
maturity  are  usually  provided  for  by  the  charter  and  by-laws  of  the 
association  or  by  some  statute  in  the  jurisdiction  where  the  association 
is  established.  Of  these  a  member  is'  bound  to  take  notice.*  If 
neitiier  the  statutes  governing  these  associations  nor  the  by-laws  passed 
in  conformity  therewith  fix  a  definite  or  arbitrary  period  at  which 
the  shares  shall  reach  their  par  or  maturity  value,  for  a  greater 
reason  the  association,  a  mere  creature  of  the  statutes,  cannot  do  so.' 
It  sometimes  happens  that  an  express  agreornent  is  made  by  the  as- 
sociation with  each  purchaser  as  to  the  manner  in  which  his  stock 
is  to  mature.  When  this  is  done  the  agreement  must  prevail  even 
though  it  is  repugnant  to  the  provisions  of  the  by-laws.'  The  shares 
of  stock  having  matured,  the  holder  is  no  longer  a  stockholder  or 
member  in  the  association,'  but  simply  a  creditor  thereof,  whose 

80.  People  v.  Preston,  140  N.  T.  stoek.   Strauss  v.  Carolina  Inter-State 

549,  35  N.  £.  979,  24  L.R.A.  57;  Gray  Building  &  Loon  Ass*n,  117  N.  C.  :!08, 

V.  Baltimore  Bnilding  &  Loan  Ass'n,  23  S.  E.  450,  53  A.  S.  R.  585,  30 

48  W.  Va.  164,  37  S.  E.  533,  54  L.BA.  hMJi.  693. 

217.  6.  15  L.R.A.(N.S.)  504  note. 

1.  Rhodes  V.  Missouri  Savings  &  6.  Bertehe  v.  Equitable  Loan  ft  In- 
Loan  Co.,  173  lU.  621,  50  N.  E.  998,  vestment  Ass'n,  147  Mo.  343,  48  S. 
42  L.R.A.  93;  Meroney  v.  Atlanta  W.  954,  71  A.  S.  R.  571. 

Building  &  Loui  Ass'n,  116  N.  C.  882,  7.  St.  Jolin  v.  Iowa  Business  Men's 
21  S.  E.  924,  47  A.  S.  R.  841.  Building  ft  Loan  Ass'n,  136  la.  448, 

2.  Sumrall  v.  Commercial  Bldg.  113  N.  W.  863,  15  L.B.A.(N.S.)  503; 
Trust's  Assignee,  106  Ky.  260,  50  S.  Williamson  r.  Eastern  Building  ft 
W.  69,  90  A.  S.  R.  223,  44  L.R.A.  639.  Loan  Ass'n,  54  S.  C.  582,  32  S.  E.  765, 

3.  Bertehe  v.  Equitable  Loan  &  In-  71  A.  S.  K.  822,  affirmed  189  U.  8. 
vestment  Ass'n,  147  Mo.  343,  48  S.  122,  23  S.  Ct.  527,  47  U.  S.  (I;,  ed.) 
W.  954,  71  A.  S.  R.  571.  735. 

4.  Charles  Tyrreil  Loan  &  Bldg.  8.  Bohn  r.  Boone  Building  ft  Loan 
Ass'n  V.  Haley,  139  Pa.  St.  476,  20  Ass'n,  135  la.  140, 112  N.  W.  199, 124 
All.  1063,  23  A.  S.  R.  109.  A.  S.  R.  263;  Eversmann  v.  Schmitt, 

The  failure  of  the  association  elim-  53  Ohio  St.  174,  41  N.  E.  139,  53  A. 
inates  the  possibility  of  maturing  the  S.  R.  632,  29  L.R.A.  184. 
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certificates  of  stock  are  valuable  only  as  proof  of  the  number  of  shares 
on  which  he  is  entitled  to  receive  payment.* 

li.  Withdrawals  Generally. — The  statutory  right  of  a  member  of  a 
building  and  loan  association  to  withdraw  from  membership  and  to 
receive  the  withdrawal  value  of  his  shares,  and  the  statutory  privilege 
to  sue  for  the  amount  if  it  is  not  paid  within  the  time  named  in  the 
statute,  are  based  upon  and  form  a  part  of  the  general  plan  that  each 
member  is  entitled  to  equal  participation  in  the  assets.^**  This  statu- 
tory right  of  withdrawal  is  a  fundamental  right  evidencing  a  public 
policy  which  cannot  be  waived  or  contracted  away  by  any  one  or  more 
members  of  the  association.**  Withdrawal  of  stock  is  but  the  mode 
of  apportioning  to  a  withdrawing  member  his  share  of  the  assets  of 
the  corporation  before  his  stock  has  reached  maturity  value/*  though 
the  term  is  also  applied  to  members  who  withdraw  at  or  after  ma- 
turity.*' The  belief  that  the  affairs  of  the  association  have  not  been 
well  m^aged,  that  investments  of  capital  have  been  unwisely  made 
and  that  loss  is  likely  to  ensue,  that  ^curities  for  investment  have 
shrunk  in  value,  or  that  loss  has  already  resulted,  perhaps  frequently 
moves  shareholders  to  withdraw  their  stock;  but  the  motive  which 
prompts  a  member  is  immaterial  as  affecting  the  right  to  withdraw. 
Therefore,  he  cannot  be  required  by  the  association  to  rescind  the 
transaction  and  refund  the  amount  so  received  on  the  ground,  alone, 
that  the  association  was  then  insolvent  and  the  distribution  was  unjust 
to  nonwithdrawing  members.**  The  right  of  a  stockholder  to  with- 
draw by  surrendering  his  shares  and  withdrawing  money  in  lieu  of 
them,  and  in  that  manner  to  terminate  his  membership,  is  derived 
from  the  by-laws  of  au  association,  or  from  a  statute  if  the  subject  is 
controlled  by  statute.**  In  either  case  the  rights,  privileges  and  Ua- 
bilities  flowing  from  the  proceeding  must  be  ascertained  from  the 
by-law  or  statute  controlling  the  subject.  The  question  is  therefore 
essentially  one  of  construction.**   In  the  absence  of  statutory  pro- 

9.  Bohn  V.  Boone  Building  &  Loan  72  N.  W.  306,  64  A.  S.  R.  152,  38 
Ass'n,  13j  la.  140, 112  N.  W.  199,  124  L.R.A.  183;  Abrahams  v.  Medlicott,  86 
A.  S.  R.  263.  Kan.  106,  119  Pac.  375,  38  L.R.A. 

10.  Fitzgerald  v.  State  Mutual  (N.S.)  137;  Heinbokel  v.  National 
Building  &  Loan  Ass'n,  76  N.  J.  Eq.  Savings,  Loan  &  Building  Ass'n,  58 
137,  79  Atl.  454, 139  A.  S.  R.  743.  Minn.  340,  59  N.  W.  1050,  49  A.  S.  R. 

11.  Bertehe  r.  Equitable  Loan  &  In-  519,  25  L.R.A.  215;  Fitzgerald  v.  State 
vestment  Ass'n,  147  Mo.  343,  48  S.  Mutual  BuUding  &  Loan  Ass'n,  76  N. 
W.  954,  71  A.  S.  R.  571.  J.  Eq.  137,  79  Atl.  454,  139  A.  S.  R. 

12.  Young  V.  Stevenson,  180  II!.  608,  743. 

64  N.  E.  562,  72  A.  S.  R.  236.  49  L.R.A.(N.S.)  1130  note;  8  Ann. 

13.  Vought  V.  Eastern  •Building  &  Cas.  835  note. 

Loan  Ass'n,  172  N.  Y.  508,  65  N.  E.  16.  Robertson  v.  American  Home- 

496,  92  A.  S.  R.  761.  stead  Ass'n,  10  Md.  397,  69  Am.  Dec. 

14.  Young  r.  Stevenson,  180  111.  145  and  note;  Heinbokel  v.  National 
608,  54  N.  E.  562,  72  A.  S.  R.  236.  Savings,  Loan  &  BuUding  Ass'n,  58 

16.  Rabbitt  v.  Wilcoxen,  103  la.  35,  Minn.  340,  59  N.  W.  1050,  49  A.  S. 
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visions  to  the  contrary,  it  is  competent  for  an  association  to  fix  the 
time  within  which  its  members  may  withdraw."  Bui  the  directors 
cannot,  arbitrarily  refuse  their  consent  to  a  member's  withdrawal, 
where  their  approval  is  made  one  of  the  conditions  of  the  right  to 
withdraw.  Nor  can  the  right  of  a  member  to  withdraw  be  defeated 
by  the  fact  that  the  directors  have  employed  the  funds  in  the  treasury 
for  loans,  as  applications  for  withdrawal  have  the  preference.**  Pro- 
vision for  the  liquidation  of  the  claims  of  withdrawing  members  is 
not  optional  with  the  association,  for,  so  long  as  withdrawals  are  pend- 
ing, it  is  obliged  to  set  aside  a  part  of  its  receipts  for  the  purpose  of 
meeting  and  canceling  such  claims.  Its  ability  to  pay  depends  upon 
the  fidelity  with  which  remaining  members  discharge  their  obliga- 
tions, and  this  is  what  all  subscribers  agree  to  when  taking  shares.** 
If  this  right  to  receive  money  out  of  the  treasury  is  made  to  depend 
upon  its  condition,  the  right  is  not  perfect  or  absolute  until  that  con- 
dition exists.**  But  a  proviso  that  at  no  time  shall  more  than  one  half 
of  the  funds  in  the  treasury  be  applied  to  the  demands  of  withdraw- 
ing stockholders,  does  not  estop  a  withdrawing  member  from  legal 
process  for  the  recovery  of  the  money  until  the  treasury  has  funds 
sufficient  U)  meet  his  claims.* 

*  12.  Who  Hay  Withdraw. — So  long  as  funds  remain  on  deposit  in 
the  hands  of  the  association,  members  who  are  not  borrowers  may 
avail  themselves  of  the  right  to. withdraw  their  proper  share  of  the 
same,  upon  complying  with  the  conditions  laid  down  in  the  by-laws.* 
One  of  these  conditions  iisually  is  that  the  member  be  in  good  stand- 
ing with  all  dues,  claims  and  fines  paid.*  Borrowing  members,  who 
have  received  in  advance  of  payment,  as  a  loan  from  the  association, 
the  fixed  par  value  of  their  stock,  and  who  have  become  specially 
obligated  to  continue  the  stipulated  monthly  pnymenta  as  a  means  by 
which  the  loan  is  to  be  repaid,  and  who  have  pledged  their  stock  to 
the  association  as  security  for  the  performance  of  their  obligation  of 
payment,  cannot  thus  withdraw.  This  would  be  opposed  to  the  very 
essence  of  their  undertaking.*   Kor  practically  can  the  funds  loaned 

R.  519,  25  L.R.A.  215;  Fitzgerald  v.  72  N.  W.  306,  64  A.  S.  R.  152,  38 

State  Mutual  Building  &  Loan  Ass'n,  L.R.A.  183. 

76  N.  J.  Eq.  137,  79  Atl.  4.'>4,  139  A.  1.  Heinbokel  v.  National  Savings, 

g  R  743  Loan  &  Building  Ass'n,  58  Minn.  340, 

35  L.R.A.  289  note;  49  L.R-A.(N.S.)  59  N.  W.  1050,  49  A.  S.  R.  519  and 

1130  note.  note,  25  L.R.A.  215. 

17.  8  Ann.  Cas.  835  note.  2.  State  v.  Redwood  Falls  BIdg.  & 

18.  69  Am.  Dee.  155  note;  8  Ann.  Loan  Ass'n,  45  Minn.  154,  47  N.  W. 
Cas.  835  note.  540, 10  L.R.A.  752. 

19.  Heinbokel  v.  National  Savings,  29  L.R.A.  134  note. 

Loan  &  Building  Ass'n,  58  Minn,  340,  3.  Hoyt  v.  Harbor  &  Subarban  31dg. 

59  N.  W.  1050,  49  A.  S.  R.  519,  25  &  Sav.  Ass'n,  197  N.  T.  113,  90  N.  E. 

L.R.A.  215.  34!),  49  L.R.A.(N.S.)  U29. 

20.  Babbitt  v.  Wileoxen,  103  Ta.  35,  4.  State  v.  Redwood  Falls  BIdg.  & 
R.  C.  L.  Vol.  IV.— 2.3.  3,'i3 
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be  withdrawn  by*  non-borrowing  members  until  in  accordance  with 
the  conditions  of  the  contracts  of  loan  the  debts  shell  be  again  paid.* 
In  the  ordinary  course,  and  as  contemplated  in  the  plan  upon  which 
such  associations  are  organized,  the  periods  cf  payment  extend  from 
the  time  the  stock  is  issued  until  the  accumulations  from  the  very 
small  monthly  payments  shall  have  become  equal  to  the  amount  of 
the  loans.  Hence  the  right  of  members  presently  to  withdraw  the 
amount  of  dues  deposited  by  them  is  practically  limited  to  funds  on 
hand,  and  is  not  available  as  respects  funds  loaned,  which  will  be 
returned  to  the  association  at  some  later  time.*  So  long  as  the  sto<*k 
of  the  borrowing  member  is  held  in  pledge  by  the  association,  he  is 
not  entitled  to  withdraw,  nor  to  claim  any  rights  of  a  withdrawing 
member.  But  by  paying  up  the  balance  due  by  him  on  a  settlement 
of  his  account  he  puts  himself  in  a  position  to  claim  all  the  rights 
and  privileges  of  withdrawal.'  When  a  borrowing  member  wishes 
to  withdraw,  an  important  question  is  the  ascertainment  of  the 
amount  which  he  is  justly  liable  to  pay.  It  must  be  remembered  that 
when  a  member  obtains  a  loan  or  advance  he  anticipates  the  amount 
he  is  to  receive  upon  the  termination  of  the  association,  or  of  the 
series  to  which  he  belongs.  His  obligation  does  not  look  to  a  repay- 
ment before  that  time.  The  rule  as  established  by  the  decisions  is 
to  estimate  the  probable  or  possible  duration  of  the  society,  then  to 
calculate  the  aggregate  amount  of  subscriptions  atid  redemption 
money  for  that  period,  and  to  chni^e  the  member  as  a  present  debt 
with  that  amount,  in  addition  to  all  arrearages  and  fines,  deducting 
redemption  money  paid  in,  and  rebating  a  jufit  amount  of  interest.* 
13.  Status  on  WithdrawaL — ^Withdrawing  members  of  a  building 
association  do  not  lose  all  of  their  rights  and  interests  as  such  in  the 
association.  While  in  a  qualified  sense  they  may  be  considered 
creditors  of  the  association,  their  rights  as  against  those  with  whom 
they  have  been  associated  are  very  different  from  those  of  general 
creditors  whose  claims  are  based  wholly  on  outside  transactions.*  It 
is  obvious  that  a  withdrawing  stockholder  cannot  properly  be  regarded 
us  having  the  rights  of  the  ordinary  creditor,**  for,  if  that  were  so, 

Loan  Ass'n,  45  Minn.  154,  47  N.  W.  8.  Southern  BIdg.  &  Loan  Ass'n  tJ. 

540,  10  L.R.A.  752.  Anniston  Loan  &  Trust  Co.,  101  Ala. 

49  L.R.A.(N.S.)  1137  note;  8  Ann.  582,  15  So.  123,  46  A.  S.  R.  138,  29 

Cas.  836  note.  L.R.A.  120. 

5.  State  V.  Rt'dwood  Falls  Bldg.  &  69  Am.  Dec.  164  note. 

Loan  Ass'n,  45  Minn.  154,  47  N.  W.  9.  Andrews  v.  Roanoke  Bldg.  Ass'n 

540,  10  L.R.A.  752.  &  Inv.  Co.,  98  Va.  445,  36  S.  E.  5ai, 

6.  State  V.  Redwood  Falls  BIdg.  &  49  L.R.A.  659;  Colin  v.  Wellford,  102 
Loan  Ass'n,  45  Minn.  154,  47  N.  W.  Va.  581,  46  S.  E.  780,  102  A.  S,  R. 


540,  10  L.R.A.  752. 

35  L.R.A.  290  note. 

7.  69  Am.  Dec.  155  note;  35  L.R.A. 
206  note;  8  Ann.  Cas.  836  note. 
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35  L.R.A.  290  note;  49  L.R.A.(N.S.) 
1131  note. 


10.  Heinbokd  v.  National  Savings, 
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he  might  get  judgment,  issue  an  execution,  acquire  a  lien  upon  real 
estate,  and  subject  the  personalty  of  the  association  to  the  prejudice 
of  other  creditors.^^  He  can  maintain  no  suit  to  recover  the  with- 
drawal value  of  his  stock  until  a  fund  for  its  payment  has  been  pro- 
vided, for  until  that  event  has  happened  he  has  no  right  of  action,  and 
it  is  well  established  that  the  Statute  of  limitations  does  not  begin  to 
run  until  the  right  of  action  accrues.^'  On  the  other  hand,  as  between 
himself  and  the  continuing  members,  he  is  entitled  to  be  paid  the 
amount  due  to  him  before  they  can  divide  the  assets.  In  that  sense 
he  is  a  creditor,  though  he  cannot  take  part  in  the  affairs  of  the 
society."  He  is  no  longer  a  member  of  the  association,  so  far  as  his 
right  to  participate  in  its  management  and  control  is  concemed.^^ 
Having  withdrawn  in  good  faith  and  ceased  to  be  a  member,  he  can- 
not again  be  brought  into  the  association  for  the  settlement  of  losses. 
The  withdrawal,  being  an  executed  transaction,  can  only  be  recalled 
by  the  association,  and  a  remedy  had,  in  conformity  to  the  rules  of 
equity  jurisdiction.** 

14.  Rights  and  Actions  on  Withdrawal. — The  right  of  withdrawal 
which  is  a  peculiar  feature  of  building  and  loan  associations  is  not 
conferred  upon  a  member  for  the  purpose  of  enabling  him  to  escape 
his  just  proportionate  responsibility  for  losses  incurred  by  an  insolvent 
association,  but  for  the  purpose  of  securing  to  each  member  the  privi- 
lege of  withdrawing  his  proportionate  share  of  the  accumulated  fund.i. 
It  would  be  to  pervert  the  privilege  to  allow  it  to  be  used  for  the  "pur- 
pose of  obtaining  an  unjust  advantage  over  the  fellow  stockholders  of 
the  withdrawing  member.  So  while  losses  resulting  from  bad  in- 
vestments made  after  shareholders  cease  to  be  active  members  do 
not  affect  them,  still  such  shareholders  must  bear  their  share  of  the 
losses  which  result  from  injudicious  investments  made  before  their 
withdrawal."  As  a  going  concern,  there  would  seem  to  be  no  ques- 
tion that  a  withdrawing  shareholder,  on  presentation  of  his  certificate, 
could  demand  and  should  receive  payment,  in  the  order  of  his  with- 

Loan  &  Building  Ass'n,  58  Minn.  340,  13.  Andrews  v.  Roanoke  Bldg.  Ass'n 

59  N.  W.  1050,  49  A.  S.  R.  519.  25  &  Inv.  Co.,  98  Va.  445,  36  S.  E.  531, 

L.R.A.  215;  Andrews  r.  Roanoke  Bids.  49  L.R.A.  659. 

Ass'n  &  Inv.  Co.,  98  Va.  445,  36  S.  E.  14.  Engelhardt  v.  Fifth  Ward  Per- 

531,  49  L.R.A.  659;  Colin  v.  Wellford,  manent  Dime  Savings  &  Loan  Asw'n, 

102  Va.  581,  46  S.  E.  780,  102  A.  S.  148  N.  Y.  281,  42  N.  E.  710,  35  L.H.A. 

R.  859.  289;  Andrews  v.  Roanoke  BIdg.  Ass'n 

49  L.R.A.(N.S.)  1130,  1131  note.  &  Inv.  Co.,  98  Va.  445,  36  S.  E.  531» 

11.  Andrews  v.  Roanoke  Bldg.  Ass'n  49  L.R.A.  659. 

&  Inv.  Co.,  98  Va.  445,  36  S.  E.  531,  15.  Eversmann  tj.  Sehmitt,  53  Ohio 

49  L.R.A.  659.  St.  174,  41  N.  E.  139,  53  A.  8.  B.  632, 

12.  Andrews  v.  Roanoke  Bldg.  Ass'n  29  L.R.A.  184. 

&  Inv.  Co.,  98  Va.  445,  36  S.  &.  531,  49  L.R.A.(N.S.)  1135  note. 

49  L.RjIl.  659;  Colin  v.  Wellford,  102  16.  35  L.RA.  289,  293  note;  49 

Va.  581,  46  S.  E.  780,  102  A.  S.  B.  L.R.A.(N.S.)  1136  note. 
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drawal,  of  as  much  money  as  the  treasury  affords,*'  but  when  the 
association  is  insolvent  the  right  of  priority  does  not  exist  and  cannot 
be  obtained  by  giving  the  association  notice  of  intention  to  witb- 
draw.i^  Upon  withdrawing,  the  member  cannot,  according  to  the 
prevailing  view,  at  once  bring  an  action  to  recover  the  value  of  hw 
shares  regwdless  of  whether  the  association  has  suificient  funds  to 
meet  hia  claim;  '*  he  must  abide  by  the  condition  of  the  treasury  and 
take  his  money  when  funds  properly  applicable  for  the  purpose  are 
on  hand,  and  not  until  then,  in  the  absence  of  fraud  on  the  part  of 
the  association.***  But,  when  a  member  has  complied  with  all  the 
conditions  prescribed  by  the  constitution  and  by-laws,  he  may  then 
bring  an  action  as  for  money  had  and  received  if  the  association  re- 
fuses to  recognize  his  right  of  withdrawal.* 

15.  Effect  of  Insolvenfy  on  Withdrawal. — ^While  the  decisions  can- 
not be  said  to  be  uniform,  the  view  appears  generally  to  be  ad(^ted 
that  upon  the  distribution  by  a  court  of  equity  of  the  assets  of  an 
insolvent  building  association  among  its  stockholdeis,  the  by-law  or 
statute  which  confers  the  right  of  withdrawal  will  be  understood  to 
have  reference  to  the  general  mutual  and  equitable  scheme  of  such 
association,  and  to  presuppose  that  at  least  a  relative  proportion  of  the 
assets  will  remain  for  the  benefit  of  those  who  continue  to  be  active 
tnembers  of  tlie  association.*  If  it  were  otherwise,  and  the  stock- 
holders could  at  will  successively  take  their  investment  out  and  desert 
the'  failing  enterprise,  those  remaining  would  have  to  bear  the  brunt 
•of  the  joint  misfortune.'  So  it  seems  to  be  generally  held  that  the 
Tight  to  withdraw  and  receive  what  has  been  paid  exists  only  where 

17.  Rabbitt  v.  Wilcoxen,  103  la.  35,  Loan  &  Building  Ass'n,  58  Minn.  340, 
72  N.  W.  306,  64  A.  S.  R.  152,  38  59  N.  W.  1050,  49  A.  S.  K.  519, 
L.R.A.  183;  Andrews  v.  Roanoke  Bldg.  L.R.A.  215;  Engelhardt  v.  Fifth  Ward 
Ass'd  &  Inv.  Co.,  98  Va.  445,  36  S.  E.  Permanent  Dime  SAving  ft  Loan  Aas'a, 
531,  49  L.R.A.  659.  148  N.  T.  281,  42  N.  E.  710, 35  LJlA. 

35  L.R.A.  295  note.  289. 

18.  Fitzgerald  v.  State  Mutual  There  are  cases,  however,  maintain- 
Building  &  Loan  Ass'n,  76  N.  J.  Rq.  ing  a  contrary  doctrine.  35  L.R.A. 
137,  79  Atl.  454,  139  A.  S.  R.  743.  301  et  seq.  note. 

8  Aon.  Cas.  836  note.  1.  Prairie  State  Loan  ft  Bldg.  Vsa*!! 

19.  Heinbokel  v.  Kational  Savings,  v.  Nubling,  170  HI.  240,  48  N.  E.  1016, 
Loan  &  Building  Ass'n,  58  Minn.  340,  62  A.  S.  R.  377. 

59  N.  W.  1050,  49  A.  S.  R.  519,  25  69  Am.  Dec.  155  note;  8  Ana.  Ctf. 

L.R.A.  215;  Engelhardt  v.  Fifth  "Ward  835  note. 

Permanent  Dime  Saving  &  Loan  Ass'n,  2.  Aldrich  v.  Gray,  147  Fed.  453,  77 

148  N.  Y.  281,  42  N.  E.  710,  35  L.R.A.  C.  C.  A.  597,  8  Ann.  Cas.  832;  Fit»- 

289;  Beach  v.  Guaranty  Sav.  Ass'n,  gerald  v.  State  Mutual  Building  ft 

44  Ore.  530,  76  Pac.  16,  1  Ann.  Cas.  Loan  Ass'n,  76  N.  J.  Eq.  137,  79  Atl. 

418.  454,  139  A.  S.  R.  743. 

49  L.R.A.(N.S.)  1138  note.   But  see  49  L.R.A.(N.S.)  1143  note. 

8  Ann.  Cas.  835  note.  3.  Aldrich  v.  Gray,  147  Fed.  453,  77 

20.  Heinbokel  «.  National  Savings,  C.  C.  A.  597,  8  Ann.  Cas.  832. 
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the  association  is  a  going  concern,  and  cannot  be  exm;ised  where  the 
association  is,  at  the  time,  known  to  be  insolvent,*  for  the  condition 
of  insolvency  is  incompatible  with  the  right  of  any  member  to  with- 
draw his  contribution  to  the  general  fund  until  the  proper  proportion 
of  the  losses  has  been  ascertained  and  adjusted."  It  being  ascertained 
that  the  association  is  in  fact  insolvent,  a  withdrawing  member  has  the 
right  only  to  a  pro  rata  share  in  the  distribution  of  its  assets.*  The 
fact  tJiat  a  withdrawing  member  believed  the  association  to  be  solvent 
when  he  gave  his  notice  cannot  entiUe  him  to  more  than  his  just 
proportionate  part  of  the  funds  if  the  association  is  in  fact  insolvent.' 
Where,  however,  the  by-laws  permit  members  to  withdraw  from  a 
building  and  loan  association  upon  terms  epecifled  therein,  and  such 
witiidrawal  is  made  in  good  faith  before  the  association  is  ascertained 
to  be  insolvent,  the  stockholders  thus  withdrawing  are  relieved  from 
all  further  liability,  though  it  is  subsequently  ascertained  that  the 
association  is  insolvent.* 

16.  Notice  of  Withdrawal. — A  stockholder  wishing  to  withdraw 
has  the  power  to  do  so  by  giving  notice  of  his  intention  *  to  the  secre- 
tary, or  other  proper  officer,**  whereupon  he  becomes  entitled  to  re- 
ceive the  amount  paid  in  by  him,  and  such  proportion  of  the  profits 
as  the  by-laws  may  determine.  But  the  right  of  a  shareholder  to 
withdraw  is  not  consummated  until  the  expiration  of  the  specified 
time  for  notice.  Until  that  time  he  is  a  member  of  the  association 
and  is  not  entitled  to  change  his  character  as  such  to  that  of  a 
creditor,^^  for  the  mere  giving  of  a  notice  of  intention  to  withdraw 
does  not  make  the  withdrawsd  an  accompUshed  fact.  In  giving  a 
notice  of  withdrawal  the  member  is  entitled  to  act  on  the  by-laws 
existing  at  tlie  time  he  joined  the  association,  if  he  has  no  knowledge 

4.  Aldrich  v.  Gray,  147  Fed.  453,  77  la.  35,  72  N.  W.  306,  64  A.  S.  R.  152, 
C.  C.  A.  597,  8  Ann.  Cas.  832;  Pacific  38  L.R.A.  183;  Robertson  v.  American 
Coast  Sav.  Soe.  v.  Stardevant,  165  Cal.  Homestead  Ass'n,  10  Md.  397,  69  Am. 
687,  133  Pae.  485,  49  LJlJi.(N.S.)  Dec.  145;  EverBmann  v.  Schmitt,  63 
1142  and  note;  Rabbitt  v.  Wilcoxen^  Ohio  St.  174,  41  N.  E.  139,  53  A.  S.  R. 
103  la.  35,  72  N.  W.  306,  64  A.  S.  R.  632,  29  L.R.A.  184. 
152,  38  L.R.A.  183 ;  Wilcoien  v.  9.  Robertson  v.  American  Home- 
Smith,  107  la.  655,  78  N.  W.  217,  70  stead  Ass'n,  10  Md.  397,  69  Am.  Dec. 
A.  S.  R.  220.  145  and  note;  Heinbokel  v.  National 

6.  8  Ann.  Cas.  836  note.  Savings,  Loan  ft  Building  Ass'n,  68 

6.  Colin  V.  WeUford,  102  Va.  581,  Minn.  340,  59  N.  W.  1050,  49  A.  S.  R. 
46  S.  E.  780,  10?  A.  S.  R.  859.  519,  25  LJlJi..  215, 

49  LJt.A.(N.S.)  U43  «t  seq,  note.  10.  35  L.R.A.  292  note;  40  URJl. 

8  Ann.  Cas.  836  note.  (N.S.)  1133  note. 

7.  35  L.R.A.  299  note;  49  LJIJL.  11.  Heinbokel  v.  National  Savings, 
(N.S.)  1143  note.  Loan  ft  Building  Ass'n,  58  Minn.  340, 

8.  Curtis  V.  Granite  State  Pro-ident  59  N.  W.  1060,  49  A.  S.  R.  519,  25 
Ass'n,  69  Conn.  6,  36  Atl.  1023,  61  LJI.A.  216;  Andrews  v.  Roanoke 
A.  S.  R.  17  and  note;  Young  v.  Steven-  Building  Ass'n  &  Inv.  Co.,  98  Va.  446, 
son,  180  lU.  608,  54  N.  E.  562,  72  A.  36  8.  E.  631,  49  L.B.A.  669. 

S.  R.  236;  Rabbitt  v.  Wileoxen,  103     8  Ann.  Cas.  837  note. 
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of  any  subsequent  modification  in  them.**   If  a  notice  is  given  or 

matures  at  a  time  when  the  society  is  known  to  be  insolvent,  though 
before  the  actual  date  of  a  winding-up  order,  it  gives  a  shareholder 
no  right  to  be  paid  in  priority  to  other  shareholders."  Some  of  the 
decisions  go  even  further,  and  hold  that  independently  of  tlie  fact 
of  insolvency  at  the  time  a  withdrawal  notice  is  given  or  matures,  the 
basis  of  distribution  is  not  the  rule  of  the  association  expressed  in  a 
by-law  or  statute,  standing  alone,  but  the  supreme  rule  of  equality 
and  mutuality.*^  So,  also,  it  is  well  settled  that,  when  an  as.-^uciation 
is  insolvent,  the  giving  of  a  notice  of  withdrawal  will  not  change  the 
relation  of  the  member  to  the  association  so  as  to  place  him  in  the 
position  of  a  creditor  rather  than  a  stockholder.^* 

n 

IV.  DUE»,  FiNBS  AND  FORFEITURES 

17.  Pajrment  of  Dues. — The  success  of  the  building  and  loan  as- 
sociation scheme  depends  upon  the  certainty  and  regularity  with 
which  members  pay  their  dues,  for  dues  are  the  vitalizing  principle 
in  the  whole  plan.*"  Therefore  the  obligation  of  their  payment  be- 
gins with  membership,  and  ends  only  when  the  membership  ends, 
or  the  association  ceases  to  exisf  This  obligation  to  pay  dues  is 
entered  into  in  the  expectation  that  the  association  will  proceed  in 
business  until  from  such  payments  and  from  other  sources  the  stock 
will  become  of  the  par  value  fixed  by  the  articles  of  the  association.** 
Dues  may  be  paid  in  advance  with  the  assent  of  the  directors,  and 
upon  such  advance  payments  the  directors  may  allow  a  rebate  or  dis- 
count at  such  rate  per  annum,  for  the  time  of  payment  in  advance, 
as  they  shall  from  time  to  time  prescribe.  Such  payments,  instead  of 
being  contrary  to  the  purpose  of  such  corporations,  may  be  promotive 
of  that  purpose.*'  A  member  cannot  claim  to  be  excused  from  non- 
payment by  reason  of  the  delinquency  of  other  members,  nor  can  he 
resist  payment  on  the  ground  that  the  by-laws,  regulating  the  pay- 
ment of  dues,  have  not  been  adopted  by  a  vote  of  the  directors,  where 
it  appears  that  they  have  been  acted  upon  and  enforced  as  the  by-laws 
of  the  association.^**    A  building  and  loan  association  may,  by  a 

12.  35  L.R.A.  291,  292  note.  137,  79  Atl.  454,  139  A.  S.  R.  74.3. 

13.  Gibson  v.  Safety  Homestead  &  15.  Curtis  v.  Granite  State  Provi- 
Loan  Ass'n,  170  111.  44,  48  N.  E.  580,  dent  Ass'n,  69  Conn.  6,  .36  Atl.  1023, 
39  L.R.A.  202;  Fitzgerald  v.  State  61  A.  S.  R.  17  and  note. 

Mutual  Building  &  Loan  Ass'n,  76  N.  64  A.  S.  R.  156  note. 

J.  Eq.  137,  79  Atl.  454,  139  A.  S.  R.  16.  Roberts  v.  American  BuUding  & 

743;  Colin  v.  Wellford,  102  Va.  581,  Loan  Ass'n,  62  Ark.  572,  36  S.  W. 

46  S.  E.  780, 102  A.  S.  R.  859.  1085,  54  A.  S.  R.  309,  33  L.R.A.  744. 

8  Ann.  Gas.  836  note.  17.  69  Am.  Dec.  152  note. 

14.  R«bbitt  «.  WUcoxen,  103  la.  35,  18.  61  A.  S.  R.  26  note. 

72  N.  W.  306,  64  A.  S.  R.  152,  38      19.  People  v.  Preston,  140  N.  T. 
L.R.A.  183;  Fitzgerald  v.  State  Mutual  549,  35  N.  E.  979,  24  L.R.A.  57. 
Building  &  Loan  Ass'n,  76  N.  J.  Eq.      20.  69  Am.  Dec.  152, 158  note. 
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course  of  dealing  within  the  power  of  its  directors  to  authorize,  and 
known  to  and  acquiesced  in  by  them,  depart  from  a  by-law  adopted 
by  it  requiring  the  payment  of  dues  to  be  made  to  a  specified  com- 
mittee at  a  stated  time  and  place.^  Upon  the  failure  of  a  member  to 
meet  his  obligation,  the  association  may  maintain  an  action  to  recover 
the  amount  owing  from  him.*  To  do  ihia  it  is  not  necessary  that  the 
association  should  give  notice  to  the  member  of  his  delinquency.* 
But  ihe  liability  to  pay  dues  cannot  extend  beyond  the  existence  of 
the  association ;  *  and  if  the  affairs  of  an  association  are  placed  in  the 
hands  of  a  receiver,  upon  its  becoming  incapable  of  performing  its 
obligations  to  its  stockholders,  the  obligation  upon  a  member  to  pay 
dues  'ceases.*  Likewise  the  obligation  to  pay  dues  ends  when  the 
membership  ends  by  a  withdrawal,  and  the  stock  is  canceled.* 

18.  Fines. — The  rationale  of  the  doctrine  of  flues  for  the  nonpay- 
ment of  dues  is,  that  they  are  essential  to  the  proper  exercise  of  the 
express  powers  conferred  upon  building  and  loan  associations,  and 
it  is  settlecL  that  they  have  the  right  to  impose  them,  whether  or  not 
any  express  warrant  is  found  for  it  in  the  statutes  regulating  and  con- 
trolling them.'  In  most  of  the  states,  the  legislatures,  recognizing 
tliat  some  such  power  is  indispensable  to  preserve  the  equality  of 
burdens,  while  each  is  sharing  equally  in  the  profits,  have  enacted 
laws  providing  for  the  imposition  of  fines.*  When  not  fixed  by  stat- 
ute, such  fines  must  be  prescribed  by  the  charter  or  by-laws  of  the 
association  in  precise  and  unequivocal  terms,  so  as  readily  to  be 
underetood  by  members.*  Those  who  become  members  or  stock- 
holders of  an  association  having  such  a  by-law,  of  course,  approve  atid 
accept  the  same,  and  should  be  bound  thereby,  provided  the  by-law 
be  reasonable.***  The  implied  power  to  impose  tines,  however,  if  un- 

1.  Lonchheim  v.  Somerset  Bldg.  ft  1085,  54  A.  S.  B.  309,  33  L.RA.  744; 
Loan  Abs'h,  211  Pa.  St.  499,  60  AU.  Iowa  Savings  &  Loan  Aas'n  v.  Ileidt, 
lUM,  3  Aun.  Cas.  728  and  note.  107  la.  297,  77  N.  W.  1050,  70  A.  S. 

2.  Praiiie  State  Loan  &  Bldg.  Ass'n  R.  197,  43  L.R.A.  689  and  note. 

V.  Nubling,  170  111.  240,  48  N.  £.  1016,  8.  Roberts  v.  American  Building  ft 

62  A.  S.  R.  377.  Loan  Ass'n,  62  Ark.  572,  36  S.  W. 

69  Am.  Dec.  152  note.  1085,  54  A.  S.  R.  309,  33  LJI.A.  744. 

3.  69  Am.  Dec.  152  note.  35  L.R.A.  216  note. 

4.  Robertson  v.  American  Home-  9.  Roberts  v.  American  Building  ft 
steAd  Ass'n,  10  Md.  397,  69  Am.  Dec.  Loan  Ass'n,  62  Ark.  572,  36  S.  W. 
145  and  note;  Buist  v.  Bryan,  44  S.  1085,  54  A.  S.  R.  309,  33  L.R.A.  744; 
C.  121,  21  S.  E.  537,  51  A.  8.  R.  787,  Dupuy  v.  Eastern  Bmlding  &  Loan 
29  L.R.A.  127  and  note;  Leahy  v.  Na-  Ass'n,  93  Va.  460,  25  S.  E.  537,  35 
tional  BnUding  &  Loan  Aas'n,  100  Wis.  L.R.A.  215. 

655,  76  N.  W.  625,  69  A.  S.  B.  945.  10.  Roberts  v.  American  Building  ft 

4  LJIA..(N.S.)  1049  note.  Loan  Ass'n,  62  Ark.  572,  36  S.  W. 

5.  69  Am.  Dec.  153  note.  1085,  54  A.  S.  R.  309,  33  L.R.A.  744. 

6.  69  Am.  Dec.  153  not«.  69  Am.  Dec.  158  note;  35  L.B.A. 

7.  Roberts  v.  American  Buildit^  ft  217  note, 
r^an  Aaa'n,  62  Ark.  572,  36  S.  W. 
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restrained,  might  be  abused,  and  thus  cause  injustice  and  oppression, 
and  consequently  courts  of  equity  are  zealous  to  see  that  fines' are 
reasonable  in  amount,  and  equitable  in  every  respect,  having  in  view 
the  object  to  be  attained  by  them.'^  The  impositioa  of  fines  for  non- 
payment of  dues  must  apply  to  every  member  alike — ^Ihc  investor 
as  well  as  the  borrower.**  They  are  imposed  upon  delinquent  mem- 
bers in  order  to  enforce  prompt  payment  of  dues  so  as  not  to  derange 
the  process  (rf  compounding,  which  must  fail  if  there  is  want  of 
payment  as  agreed,  and  failure  of  which  would  cause  failure  of  the 
scheme.'*  Fines,  strictly  as  such,  imposed  merely  by  way  of  punish- 
ment for  a  breach  of  contract,  a  court  of  equity  would  not  enforce, 
but  what  are  usually  designat&d  as  "fines"  in  a  genuine  building  and 
loan  association  are  intended  for,  and  do  subserve,  a  different  pur- 
pose. They  are  treated  by  the  beat  authorities  as  liquidated  damages, 
fixed  by  consent  of  the  parties,  to  indemnify  the  association  for  the 
loss  it  has  sustained  by  reason  of  the  failure  of  the  defaulting  member 
to  make  prompt  payments."  But  in  some  jurisdictions  they  are  con- 
sidered as  penalties,  and  where  this  holds  true  tlie  courts  refuse  to 
enforce  the  fines  as  such.*'  Even  in  those  jurisdictions  where  they 
are  considered  as  liquidated  damages,  fines  must  be  reasonable  in 
amount  or  they  cannot  be  enforced,''  nor  can  a  second  fine  for  non- 
payment of  the  same  dues  be  imposed.**  Fines  can  be  imposed  only 
by  way  of  punishment  for  some  delinquency  in  the  performance  of 
a  duty  which  the  member  may  owe  to  the  corporation  by  reason 
of  his  membership,*'  and  ordinarily  cannot  be  imposed  for  default 
in  the  payment  of  interest  on  loans.*** 


11.  Roberts  v.  American  Building  &  16.  69  Am.  Dec.  154  note. 

Loan  Ass'n,  62  Ark.  572,  36  S.  W.  17.  Roberts  v.  American  Building  & 

1085,  54  A.  S.  R.  309,  33  LJl^.  744.  Loan  Ass'n,  62  Ark.  572,  36  S.  W. 

68  A.  S.  R.  861  note.  1085,  54  A.  S.  R.  309  and  note,  33 

12.  Roberts  v.  American  Building  &  L.B.A.  744;  Iowa  Savings  &  Loan 
Loan  Ass'n,  62  Ark.  572,  36  S.  W.  Ass'n  v.  Heidt,  107  la.  297,  77  N.  W. 
1085,  54  A.  S.  R.  309,  33  L.R.A.  744.  1050,  70  A.  S.  E.  197,  43  L.R.A.  689 

13.  Roberts  v.  American  Building  &  and  note;  Lynn  v.  Freemansbui^  B.  & 
Loan  Ass'n,  62  Ark.  572,  36  S.  W.  L.  Ass'n,  117  Pa.  St  1,  U  AU.  537, 
1085,  54  A.  S.  R.  309,  33  L.R.A.  744;  2  A.  S.  R.  639. 

Lynn  t>.  Freemansburg  B.  &  L.  Ass'n,  69  Am.  Dee.  153  note;  35  LJR.A. 

117  Pa.  St.  1, 11  Atl.  537,  2  A.  S.  R.  217  note. 

689.  18.  Dupuy  v.  Eastern  Building  & 

69  Am.  Dec.  153  note.  Loan  Ass'n,  93  Va.  460,  25  S.  E.  537, 

14.  Roberts  V.  American  Building  &  35  L.R.A.  215  and  note. 
Loan  Ass'n,  62  Ark.  572,  36  S.  ^V.  69  Am.  Dec.  153  note. 

1085,  54  A.  S.  R.  309,  33  L.R.A.  744.  19.  Lynn  v.  Freemansburg  B.  &  L. 

15.  Roberts  v.  American  Building  &  Ass'n,  117  Pa.  St.  1,  11  Atl.  537,  2 
Loan  Ass'n,  62  Ark.  572,  36  S.  W.  A.  S.  R.  639. 

1085,  54  A.  S.  R.  309.  33  L.R.A.  744.  35  L.R.A.  216  note. 

69  Am.  Dee.  153  note;  68  A.  S.  R.  20.  69  Am.  Dec  153  note. 
861  note. 
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19.  Forfeitures. — It  appears  that  some  associations,  for  the  purpose 
of  enforcing  a  compliance  with  the  shareholder's  contract,  provide  for 
a  forfeiture  of  his  stock  in  case  of  default.  Since  tiie  member  gives 
no  security  to  the  association  for  the  performance  of  his  contract  some 
such  provision  as  this  appears  to  be  necessary.  When,  however,  the 
member  has  his  share  of  the  effects  of  the  association  advanced  to  him 
he  gives  security  for  the  payment  of  his  future  dues  and  the  necessity 
no  longer  exists  to  resort  to  forfeiture  to  protect  the  association.  All 
the  association  can  ask  is  that  tJie  member  shall  carry  out  his  contract, 
and  if  his  security  is  ample  there  is  no  occasion  for  forfeiture  and 
there  would  seem  to  be  nothing  to  justify  it  *  The  decisions  are  not 
in  harmony  on  the  question  as  to  the  enforceability  of  a  forfeiture  of 
all  the  payments  made  upon  stock  for  default,  in  the  absence  of 
statutory  regulations.  Some  courts  hold  that  a  contract  providing 
for  such  forfeiture  may  be  enforced,*  whUe  others  hold  such  a  con- 
tract to  be  unconscionable.'  Where  forfeiture  of  shares  is  allowable, 
the  association  is  permitted  to  provide  for  It  in  its  by-laws.*  It  does 
not  follow,  however,  tiiat  a  failure  to  pay  interest  or  dues  in  accord- 
ance with  the  agreement  or  the  by-laws  of  the  association  will  in 
every  instance  per  9e  amount  to  a  forfeiture  of  stock,  so  as  to  au- 
thorize a  confiscation  of  the  amount  paid  thereon.*  And  even  where 
stock  is  under  the  charter  or  by-laws  forfeitable,  it  will  not  be  deemed 
to  have  been  forfeited  until  action  to  that  effect  has  been  taken  by 
the  association.  A  forfeiture  may  consequently  be  waived,  and  its 
enforcement  is  at  the  option  of  the  directors  of  the  associatioti.  When 
stock  is  forfeited,  a  forfeiture  of  membenhip  necessarily  takes  place, 
and  the  obligation  to  pay  dues  ends.  But  an  association  has  no  power 
to  retire  or  cancel  any  part  of  the  stock  of  a  member  against  his  will, 
and  without  any  default  on  his  part,  if  no  power  is  reserved  so  to 
do  in  the  articles  of  incorporation.*  While  the  cases  are  not  numerous, 
the  doctrine  of  equitable  estoppel  through  laches  and  acquiescence  has 
been  applied  in  actions  brought  to  avoid  illegal  forfeitures  of  shares. 
For  it  is  inequitable  for  a  shareholder  in  a  building  association,  know- 
ing that  the  forfeiture  of  his  stock  by  the  directors  is  in  fact  unau- 
thorized, apparently  to  acquiesce  by  bis  silence,  but  secretly  to  reserve 
an  option  to  repudiate  the  act  in  case  of  loss,  or  to  enjoy  its  benefits 
if  it  proves  profitable.   Fairness  requires  that  the  dissenting  share- 

1.  29  L.R.A.  131  note.  133;  Pollock  v.  Building  and  Loan 

2.  Sonthern  BMg.  &  Loan  Afls'n  v.  Ass'n,  48  S.  C.  65,  59  A.  S.  R.  695 
Anniston  Loan  &  Trust  Co.,  101  Ala.      43  L.E.A.(N.S.)  876  note. 

582,  15  So.  123,  46  A.  8.  R.  138,  29  4.  69  Am.  Dec.  154  note. 

LJIA.  120.  5.  Randall  v.  National  Bldg.  Loan  & 

43  L.R.A.(N.S.)  876  note.  Protective  Union  of  Minneapolis,  42 

3.  Randall  v.  National  Bldg.  Loan  Neb.  809,  60  N.  W.  1019,  29  URjL 
9t  Protective  Union  of  Minneapolis-  42  133. 

Neb.  809,  60  N.  W.  1019,  29  LJt.A.     6.  69  Am.  Dec.  154  note. 
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holder  should  act  promptly  and  make  known  his  objecdons  without 
unreasonable  delay.  If  he  fails  to  do  90,  his  assent  to  llie  unauthorized 
act  must  be  presumed,  and  he  is  estopped  from  denying  that  he  has 
assented  to  or  ratified  such  act.'  Intimately  connected  with  the  mat- 
ter of  forfeitures  of  stock  on  default  of  members  is  the  question  of 
accelerating  payments  for  a  like  cause.  Thus  a  provision  in  a  mort- 
gage to  secure  an  advance,  that  in  case  of  failure  to  pay  the  prescribed 
contributions,  interest,  dues,  or  fines,  for  a  time  specifiedj  the  whole 
sum  advanced,  together  with  all  dues  and  fines  owing  by  the  mort- 
gagor, shall  be  deemed  due,  and  may  be  collected,  is  lawful^  and  may 
be  enforced,  and  a  court  of  equity  will  not  relieve  against  the  conse- 
quences.* 

V.  Offickbs  and  Agents 

20.  Powers  and  Duties. — The  powers  and  duties  of  the  officers  of 
building  tmd  loan  associations  are  those  which  usually  appertain  to 
the  officers  of  corporations  generally.*  Pursuant  to  tiie  practice  or 
custom  prevailing  in  the  management  of  the  busLoess  of  building 
and  loan  associations,  the  president  and  more  especially  the  secretary 
are  the  executive  officers  and  have  all  the  powers  properly  incident 
to  the  regulation  and  control  of  the  affairs  of  such  an  association.** 
Common  knowledge  of  the  general  conduct  and  management  of  such 
associations  shows  that  in  the  majority  of  cases  the  secretary  has 
largely  the  control  of  the  details  of  its  business.  In  this  capacity 
he  generally  possesses  the  confidence  of  its  members  and  patrons,  who 
largely  rely  on  him  in  their  dealings  with  the  association.  As  secre- 
tary he  is  the  proper  officer  to  receive  payments  on  stock,  and  payment 
to  him  is  payment  to  the  association.**  The  power  to  indorse  a  check, 
which  the  secretary  of  a  loan  tissociation,  who  is  its  general  official 
agent,  has. authority  to  collect,  is  implied  in  the  power  given  him  to 
collect  securities  and  pay  the  money  for  them  to  the  treasurer.*'  It 
is  sometimes  provided  by  statute  that  the  business  of  building  and 
loan  associations  shall  be  managed  by  a  board  of  directors.  When  this 
is  true  the  directors  have  power  to  make  asseaaments  to  cover  losses 

7.  Barton  v.  Pioneer  Savings  &  Loan  10.  Bohn  v.  Boone  Building  &  Loan 
Co.,  69  Minn.  85,  71  N.  W.  906,  65  Ass'n,  135  la.  140, 112  N.  W.  199, 124 
A.  S.  R.  549.  A.  S.  R.  263. 

8.  69  Am.  Dee.  164  note.  11.  Prairie   State  Loan   &  Bldg. 

9.  Prairie  State  Loan  &  Bldg.  Ass'n  Ass'n  v.  Nubling,  170  HI.  240,  48  N. 
V.  Nubling,  170  lU.  240,  48  N.  E.  1016,  E.  1016,  62  A.  S.  R.  377. 

62  A.  S.  R.  377  and  note;  Robertson     12.  Gate  City  Building  ft  Loan  Am'n 

V.  American  Homestead  Ass'n,  10  Md.  «.  National  Bank  of  Commerce,  126 

397,  69  Am.  Dee.  145  and  note;  Lake  Mo.  82,  28  S.  W.  633,  47  A.  S.  R.  633, 

V.  Minnesota  Masonic  Relief  Ass'n,  61  27  L.R.A.  401. 
Minn.  96,  63  N.  W.  261,  52  A.  S.  R.     43  L.RJL.  420  note. 
538.  And  see  Corporations. 
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and  equalize  members.  They  may  also  extend  the  business  of  the 
association  into  another  state.**  But  they  have  no  power  to  transfer 
to  another  association  the  contract  of  a  borrowing  stockholder.'*  As 
managers  the  directors  must  exercise  an  ordinary  degree  of  diligence 
and  watchfulness  over  the  interests  of  the  association  and  over  tho^ 
who  handle  its  funds.'*  Inasmuch  as  the  duty  of  an  agent  employed 
to  perform  a  special  service  is  personal,  he  cannot,  without  express 
authority,  employ  one  or  more  agents  und^  him,  so  as  to  bind  the 
association.** 

21.  Liability  for  Acts. — ^Like  other  corporations,  building  associa- 
tions are  liable  for  the  torts  of  their  officers  who  act  as  agents.*®  If 
agents  conduct  themselves  fraudulently,  so  that  if  they  had  been 
acting  for  pi^vate  employers  the  persons  for  whom  they  were  acting 
would  have  been  bound  by  their  fraud,  the  same  rule  must  prevail 
where  the  principal  under  whom  an  agent  acts  is  a  building  and 
loan  association.  Inasmuch  as  natural  persons  are  liable  for  the 
wrongful  acts  and  neglects  of  their  agents,  done  in  the  course  of  their 
employment,  it  follows  that  these  associations  upon  the  same  grounds 
of  public  policy  are  amenable  to  the  same  extent.  The  assotaation 
in  such  a  case  is  liable,  whether  the  act  of  the  agent  inures  to  its 
benefit  or  not,  because  an  innocent  person  has  been  deceived  and 
damaged  by  confiding  in  the  agent  accredited  by  the  principal  as 
worthy  of  trust  in  that  particular  business.  Whether  the  principal 
intended  to  authorize  the  acts  or  not,  or  forbade  them,  or  disapproved 
of  them,  is  immaterial ;  for  the  rule  respondeat  superior  will  govern." 
While  directors  are  personally  responsible  to  the  stockholders  of  an 
association  for  any  losses  resulting  from  fraud,  embezzlement  or 
wilful  misconduct,  or  breach  of  trust,  for  their  own  benefit,  and  not 
for  the  benefit  of  the  stockholders,  or  for  gro.ss  inattention  and  negli- 
gence, by  which  such  fraud  or  misconduct  has  been  perpetrated  by 
agents,  officers  or  codirectors,  yet  they  are  not  liable  for  mistakes  of 
judgment,  provided  they  are  honest,  and  are  fairly  within  the  scope 
of  the  powers  and  discretion  confided  to  the  managing  body.** 

13.  Wohlf  ord  «.  Citixens'  Building,  17.  Peabody  Building  &  Loan  Aits'n 
Loan  &  Savings  Ass*!!,  140  Ind.  662,  o.  HooBeman,  89  Pa.  St.  261,  33  Am. 
40  N.  E.  694,  29  LJE.A.  177.  Bep.  757.    And  see  Pbihcipal  and 

14.  Lewis  V.  American  Savings  ft  Agent. 

Loan  Ass'n,  98  Wis.  203,  73  N.  W.     18.  29  LJtJL  178  note. 

793,  39  LJlJV.  559.  19.  Lamm  v.  Port  Deposit  Home- 

16.  Cobe  V.  Lovan,  193  Mo.  235,  92  stead  Abb^h  of  Cecil  Conuty,  49  Md. 
S.  W.  93,  U2  A.  8.  B.  480,  4  LJtJL.  233,  33  Am.  Rep.  246. 
(N.S.)  439.  SO.  Hibemia  Bldg.  An'n  v.  Me- 

16.  Prairie  State  Loan  &  Bldg.  Ass^n  Grath,  154  Pa.  St  296,  26  AtL  377,  35 
V.  Nabling,  170  lU.  240,  48  N.  E.  1016,  A.  S.  B.  828. 
62  A.  S.  B.  377. 
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VI.  Corporate  Powers 

22.  Generally. — The  powers  of  building  and  loan  associations  are, 
in  general,  governed  by  the  same  rules  and  principles  which  control 
the  powers  of  other  corporations.  The  attributes  of  existence  as  a 
legal  entity,  continuity  of  existence,  and  the  like,  and  the  power  to 
have  and  use  a  corporate  seal,  to  enact  by-laws,  to  sue  and  be  sued,  to 
hold  property  reasonably  necessary  and  to  convey  the  same,  to  enter 
into  contracts,  etc.,  plainly  belong  to  all  corporations,  and  funong 
them  building  and  loan  associations.  And  of  course  these  powers 
are  alike  controlled  by  charters  and  statutes.  The  rule  that  a  cor- 
poration possesses  such  powers  as  are  fairly  incident  to  those  con- 
ferred is  applicable  to  building  and  loan  associations,  and  must  be 
applied  in  det^mining  whether  a  particular  contract  is  ultra  vir«8.^ 
But  in  a  sense  the  powers  of  a  building  and  loan  association  are  very 
limited,  for  as  a  strictly  mutual  co-operative  organization  it  is  denied 
many  of  the  powers  witii  which  most  corporations  are  endowed.  Thus 
it  cannot  borrow  money  except  for  specified  purposes,  cannot  act  as 
a  banking  institution,  cannot  deal  in  real  estate  or  personal  property, 
cannot  issue  bonds,  cannot  engage  in  manufacturing,  nor  can  it  act 
as  a  trustee  or  trust  company.  All  these  things  are  ultra  vires  and 
if  the  ofhcers  or  directors  engage  in  them  they  are  personally  Uable 
to  the  members  for  any  resulting  loss.*  And  if  an  association  enters 
into  an  ultra  vires  agreement  knowing  that  it  cannot  perform  its  part, 
arid  thereby  induces  tlie  other  party  to  the  agreement  to  change  his 
position  to  his  detriment,  the  association  is  guilty  of  a  tort  for  which 
it  is  answerable.'  In  such  a  case  where  the  party  dealing  with  the 
association  has  acted  in  good  faith,  and  the  contract  has  been  com- 
pletely executed,  so  that  nothing  remains  to  be  done  except  the  pay- 
«  ment  by  the  association  to  the  party,  the  association  is  silways  estopped 

to  set  up  its  want  of  authority  as  a  defense,  unless  the  act  is  jnalum 
in  86  or  expressly  prohibited.*  Needless  to  say,  a  building  and  loan 
association  cannot,  without  the  assent  of  its  stockholders,  transfer  all 
ite  loans  and  securities  to  another  association.*  Since  the  articles  of 
association  of  a  building  and  loan  association,  which  show  the  scheme 
of  the  organization  and  define  the  obligation  of  the  association  and 
the  rights  of  members,  constitute  a  contract,*  it  necessarily  follows 
that  DO  alteration  in  the  plan  of  such  organizatioQ  may  be  made  which 


69  Am.  Dec.  156  note. 

1.  69  Am.  Dec.  157  note;  71  A.  S.  R. 
585  note.   And  see  Corpobations. 

2.  MeroDey  v.  Atlanta  Bailding  & 
Loan  Ass'n,  116  N.  C.  882,  21  S.  E. 
924,  47  A.  S.  B.  841. 

3.  Williamson  v.  Eastern  Building 
&  Loan  Ass'n,  54  S.  C.  582,  32  S.  E. 
7fS5,  71  A.  S.  R.  822,  affirmed  18P  U. 
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S.  122,  23  S.  Ct.  527,  47  U.  S.  (L.  ed.) 

735. 

4.  Kadish  v.  Garden  City  Equitable 
Loan  &  Bldg.  Ass'n,  151  lU.  331,  38 
N.  E.  236,  42  A.  S.  R.  256. 

5.  Cobe  V.  Lovan,  193  Mo,  235,  92  S. 
W.  93,  112  A.  S.  R.  480,  4  L.H.A. 
(N.S.)  439. 

6.  Engelhardt  v.  Fifth  Ward  Perma- 
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will  affect  the  rights  of  the  members,  unless  they  expressly  consent' 
thereto  or  impliedly  do  so  by  becoming  members  of  an  association  in 
which  the  right  of  amendment  is  reserved.  And  a  building  associa- 
tion cannot,  in  violation  of  the  principle  of  mutuality  among  its 
members,  pledge  its  assets  for  payment  of  one  class  of  stock  in  pref- 
erence to  others.^  The  investment  of  funds  in  the  shares  of  an  as- 
sociation organized  for  a  like  purpose  is  beyond  the  scope  of  the  most 
liberal  view  of  the  incidental  or  implied  powers  of  such  companies.* 
23.  Borrowing  Money  and  Issuing  Negotiable  Paper. — ^Whether  or 
not  building  and  loan  associations  may  borrow  money  has  given  rise 
to  some  discussion.  Primarily  the  solution  of  the  question  lies  in  the 
provisions  of  the  statutes  applicable  thereto  and  in  the  charter  and 
by-laws  of  the  association.  If  such  associations  are  expressly  for- 
bidd^  by  statute  or  charter  to  borrow  money  for  any  purposes,  then 
all  doubts  may  be  resolved  by  reference  to  such  statute  or  charter,  or, 
if  the  purposes  for  which  such  an  association  may  borrow  money  are 
e:q>riessly  enumerated,  there  can  be  little  doubt  as  to  when  it  steps 
beyond  the  bounds  of  its  power  in  this  respect.*  But  the  diief  dif- 
ficulty arises  by  reason  of  the  fact  that  in  a  great  many  instances  the 
statutes  and  charters  are  silent  on  the  question.  This  failure  to  draw 
a  boundary  line  has  resulted  in  the  formation  of  several  rules  which 
are  not  entirely  harmonious.  It  has  been  asserted  in  many  cases  that, 
in  the  absence  of  an  express  provision  to  the  contrary,  a  bmlding 
and  loan  association  may  borrow  money ;  that  an  association  may 
borrow  money  to  meet  an  antecedent  obligation  incurred  to  one  of 
its  members  to  whom  it  has  made  a  loan ;  or  to  pay  off  nonborrow- 
ing  holders  of  a  particular  series  of  stock  when  it  attains  its  par 
value.**  On  the  other  hand  it  has  been  held  that  a  building  and 
loan  association  has  no  implied  power  to  borrow  money  to  pay  a 
withdrawing  stockholder.'*  But  whether  or  not  an  association  ha« 
the  power  to  borrow  money  it  seems  to  be  well  settled  that  it  must 
repay  the  amount  it  borrows  to  the  extent  that  the  members  are 
benefited  thereby.   A  recovery  in  such  a  case  is  allowed  not  on  an 

nent  Dime  Saving  &  Loan  Aas'n,  148  R.  263 ;  Robertson  v.  American  Home- 
N.  Y.  281,  42  N.  E.  710,  35  LJl.A.  289.  stead  Ass'n,  10  Md.  397,  69  Am.  Dec. 
4  L.R.A.(N.S.)  1047  note.  145. 

7.  4  L.R.A.{N.S.)  1047  note.  Ill  A.  S.  R.  319  note. 

8.  20  L.R.A.(N.S.)  397  note.  11.  69  Am.  Dec.  158  note. 

9.  Marion  Trust  Co.  i;.  Crescent  12.  North  Hudson  Mat.  Bldg.  & 
L«u)  &  Investment  Co.,  27  Ind.  App.  Loan  Ass'n  v.  First  Nat.  Bank  of  Hud- 
451,  61  N.  E.  688,  87  A.  S.  R.  257.     boh,  79  Wis.  31,  47  N,  W.  300.  11 

20  L.R.A.(N.S.)  393,  394  note.  L.R.A.  845. 

10.  Marion  Trust  Co.  t>.  Crescent  111  A.  S.  R.  319  note;  20  L.RA. 
Loan  ft  Investment  Co.,  27  Ind.  App.  (N.S.)  394  note. 

451,  61  N.  E.  688,  87  A.  S.  R.  257;     13.  Standard  Savings  ft  Loan  Aas'n 

Bobn  V.  Boone  Building  ft  Loan  Aas'n,  «.  Aldrieh,  163  Fed.  216,  80  C  C  A. 

135  la.  140. 112  N.  W.  199,  324  A.  8.  646,  20  LJl.A.(N.B.)  393. 

365 


Digitized  by  Google 


i  24  BUILDING  AND  £X)AN  ASSOaATIONS        4  R.  C.  L. 

express  contract,  but  upon  an  obligation  which  the  taw  implies  from 

the  circumstances,  because,  ez  ttquo  et  bono,  the  borrower  should 
pay  for  the  benefit  which  he  derives  at  the  expense  of  the  lender.^* 
Where  the  statute  authorizing  the  incorporation  of  building  asso- 
ciations gives  them  powers  of  corporations  in  general,  they  have  the 
same  power  as  other  corporations  to  issue  negotiable  paper.^'  Cor- 
porations authorized  to  do  a  particular  business,  unless  especially 
denied  the  power,  have  implied  authority,  to  contract  debts  in  tiie 
legitimate  transactions  of  the  business  autjioiized;  and  the  right  to 
contract  debts  carries  with  it  the  power  to  give  negotiable  notes  or 
bills  in  payment  or  security  for  the  debte^  unless  that  power  is  ex- 
pressly denied.^*  When  an  association  has  power  under  any  circum- 
stances to  execute  negotiable  obligations,  the  bona  fide  purchaser  of  a 
particular  obligation  has  a  right  to  assume  that  it  was  executed  under 
circumstances  which  gave  the  requisite  authority.^'  And  if  an  associ- 
ation having  general  authority  to  do  so  borrows  money  and  gives 
its  promissory  note  therefor,  such  note  may  be  enforced,  even  though 
the  lender  bad  knowledge  that  the  association  was  insolvent  at  the 
time  and  that  it  intended  to  use  the  money  borrowed  for  an  nl^  vires 
purpose.** 

24.  Purchase  of  Land. — The  right  of  a  building  and  loan  associa- 
tion to  acquire  real  estate  usually  is  limited  to  property  in  which 
it  has  an  interest,  that  is,  property  mortgaged  to  the  association  to 
secure  a  loan  from  it  It  cannot,  generally,  acquire  and  hold  real 
property  otherwise,  unless  by  charter  or  statute  it  is  given  express 
power  so  to  do.**  Obviously  the  right  to  acquire  property  in  which  the 
association  has  an  interest  cannot  be  extended  to  other  property  in 
which  it  has  no  interest,  for  if  it  could  make  a  loan  on  property 
and  then  buy  other  real  estate  in  the  vicinity  by  including  in  the 
deed  the  mortgaged  property  the  poUcy  of  the  law  would  be  evaded 
and  subverted.  Again,  if  a  building  and  loan  aasociatiion  were  permitr 

14  Standard  Savings  &  Loan  Ass'n  17.  Grommes  t).  Sullivan,  81  Fed. 
«.  Aldrich.  163  Fed.  216,  89  C.  C.  A.  45,  53  U.  S.  App.  359,  26  C.  C.  A. 
646,  20  L.R.A.(N.S.)  393  and  note;  320,  43  LJI.A.  419. 

Marion  Trust  Co.  v.  Crescent  Loan  18.  Marion  Trust  Co.  v.  Creseent 

&  Investment  Co.,  27  Ind.  App.  451,  Loan  &  Investment  Co.,  27  Ind.  App. 

61  N.  E.  688,  87  A.  S.  R.  257;  North  451,  61  N.  E.  688,  87  A.  S.  E.  257; 

Hudson  Mut.  Bldg.  &  Loan  Ass'n  ti.  Bohn  v.  Boone  Building  &  Loan  Asa'D, 

First  Nat  Bank  of  Hudson,  79  Wis.  135  la.  140,  112  N.  W.  199,  124  A, 

31,  47  N.  W.  300,  11  L.R.A.  845.  8.  R.  263  and  note;  Robertson  ». 

15  43  Ij.R.A.  419  note.  American  Homestead  Aai^n,  10  Hd. 

16  North  Hudson  Mut.  Bldg.  &  397,  69  Am.  Dee.  145. 
Loan  Ass'n  v.  First  Nat.  Bank  of  Hud-  43  L.R.A.  420  note. 

flon  79  Wis.  31,  47  N.  W.  300,  11     19.  Robertson  v.  Amenun  Home- 

L.R.A,  845;  Grommes  v.  Sullivan.  ;ji  stead  Ass'n,  10  Md.  397,  69  Am.  Dee. 

Fed   45,  53  U.  S.  App.  359,  26  C.  145  and  note. 

€.  A.  320,  43  L.R.A.  419  and  note.     72  A.  S.  B.  254  note. 

And  see  Corporations. 
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ted  to  invest  its  money  in  the  purchase  of  real  estate,  or  to  traffic  or 
trade  in  such  property,  instead  of  keeping  within  the  powers  con- 
ferred upon  it  by  loaning  such  money  and  collecting  it,  it  would 
not  only  be  exercising  powers  not  granted,  but  it  would  be  carrying 
on  a  business  inconsistent  with  tiie  purpose  of  its  creation  and  against 
the  fixed  and  uniform  policy  of  the  law.*"  Wl>en  an  association,  act- 
ing beyond  the  powers  conferred  upon  it  by  existing  laws,  makes  a 
contract  for  the  purchase  of  real  estate,  such  contract  is  wholly  void 
and  of  no  legal  effect.  It  cannot  be  ratified  by  either  party,  as  it 
could  not  be  authorized  by  either,  and  no  performance  on  either  side 
can  give  it  any  validity  or  be  the  foundation  of  any  right  of  action 
upon  it.  This  rule  operates  to  invalidate  a  bond  and  mortgage  given 
by  a  building  and  loaa  association  for  the  purchase  of  land.' 

VII.  Loans 

25.  Nature. — ^Tt  is  apparent  that  one  real  object  and  purpose  of  a 

building  and  loan  association  is  to  accumulate  a  fund  by  small  month- 
ly instalments  in  order  to  enable  its  members  by  borrowing  therefrom 
to  purchase  real  estate,  erect  buildings  and  effect  other  similar  pur- 
poses. Whenever,  therefore,  an  association  has  a  sum  of  money  on 
hand  equal  to  the  full  vedue  of  a  share,  it  is  ready  to  make  a  loan, 
and  this  it  usually  does  by  putting  the  money  up  at  auction,  the 
members  desiring  the  loan  bidding  the  amount  they  are  willing  to 
give  as  a  premium  or  bonus.*  With  reference  to  the  legal  nature 
of  the  transaction  the  authorities  are  divided.  Some  take  the  position 
that  the  transaction  between  the  association  and  its  members  is  not 
a  loan  in  a  direct  sense  of  the  word,  but  only  a  prepayment  or  ad- 
vancement to  the  shareholders  of  that  to  which  they  will  ultimately 
be  entitled.*  When  a  borrower  pajra  a  premium  on  account  of  an 
advancement  made  on  his  stock,  it  is  said  that  his  agreement  is  that 
he  will,  at  the  time  of  making  the  loan,  sell  to  the  association  ^ his 
prospective  interest  therein  for  such  percentage,  less  the  par  or  paid- 
up  value  of  his  stock,  as  he  may  at  the  time  of  such  advancement 
agree  to  pay.  That  is  to  say,  he  sells  his  prospective  interest  to  the 
association  for  par  if  he  has  no  competitoi-s,  but  if  there  are  others 
bidding  in  competition  with  him  for  preference  and  priority,  then 
he  sells  his  prospective  interest  for  such  a  sum  as  he  is  forced  by 
competition  to  deduct  therefrom.*   Accordingly  these  loans  or  sales, 

20.  National  Home  Building  &  Loan  Co.,  129  la.  370,  105  N.  W.  645,  113 

Ass'n  V.  Home  Sav.  Bank,  181  111.  35,  A.  S.  R.  463,  4  L.R.A.(N.S.)  98; 

54  N.  E.  619,  72  A.  S.  R.  245,  64  Bertche  v.  EquiUble  Loan  &  Invest- 

LJRJl.  399.  ment  Ass'n,  147  Mo.  343,  48  S.  W. 

1.  43  LJI.A.  422  note.  954,  71  A.  S.  R.  571. 

2.  69  Am.  Dec.  151  et  $eq.  note.  4.  Bertche  v.  Equitable  Ix>an  &  In- 
And  Bee  infra,  par.  27.  vestment  Ass'n,  147  Mo.  343,  48  S.  W, 

3.  Butsou  V.  Home  Savings  &  Trust  954,  71  A.  S.  R.  571. 
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where  upheld  as  not  usurious,  when  the  premium,  added  to  the  re- 
demption money  or  interest,  exceeds  the  lawful  rate  of  interest,  are 
supported  upon  the  ground  that  the  transaction  is  not,  in  all  of  its 
essentials,  a  loan,  but  an  anticipatory  advancement,  by  wa}*^  of  dis- 
count, of  the  share  the  member  would  otherwise  be  entitled  to  claim 
payment  of  on  the  termination  of  the  society,  coupled  with  the  idea 
that  it  is  a  dealing  with  what  is  virtually  a  copartnership  fund,  or  one 
in  which  all  the  members,  including  tibe  borrower,  are  mutually  in- 
terested.* Other  authorities  have  taken  the  view  that  these  trans- 
actions are  not  partnership  transactions,*  but  that  they  are  simply 
loans,*  and  are  usurious  if  they  require  the  payment  of  more  than 
the  amount  loaned  and  legal  interest*  Though  the  power  of  a  build- 
ing association  to  lend  money  on  security  to  strangers  is  recognized 
in  England,  it  seems  to  be  well  settled  in  this  country  that  only 
members  of  the  association  can  take  advantage  of  this  privilege,* 
and  accordingly  the  applicant  or  borrower  must  first  become  a  share- 
holder.^' This  rule  is  based,  no  doubt,  upon  the  idea  that  the  primary 
object  of  a  building  association  is  to  aid  its  members  in  securing  homes 
by  making  advances  or  loans  to  them.  Moreover,  it  has  been  held 
that  when  an  association  has  funds  it  cannot  refuse  to  loan  them 

6.  Batabn  «.  Home  SavingB  St  Tmst  65  Atl.  1103,  116  A.  S.  B.  784;  Go- 
Co.,  129  la.  370,  105  N.  W.  645,  113  lumbia  Building  &  Loan  Aes'a  v.  BoL- 
A.  S.  R.  463,  4  LJl.A.(N.S.)  98;  Unger,  12  Rich.  Eq.  (S,  C.)  124,  78 
Washington  Nat.  Building,  Loa:i  &  Am.  Dec.  463  and  note;  McCanley  v. 
Investmebt  Aas'n  «.  Stanley,  38  Ore.  Workingman's  Bldg.  &  Sav.  Ass'd,  97 
319,  63  Pae.  489,  84  A.  S.  R.  793,  58  Teun.  421,  37  S.  W.  212,  56  A.  S.  R. 
LJt.A.  816;  Grabtree  v.  Old  Dominion  813,  35  L.R.A.  244;  Howells  v.  Pa- 
Building  &  Loan  Ass'n,  95  Va.  670,  29  cifie  States  Savings,  Loan  &  Building 
S.  E.  741,  64  A.  S.  R.  818.  Co.,  21  UUh  45,  60  Pac.  1025,  81  A. 

64  A.  S.  R.  694  note.    See  infra,  S.  R.  659;  Grabtree  v.  Old  Dominion 

par.  27.  *  Building  A  Loan  Ass*!!,  95  Va.  670, 

6.  Pollock  V.  Carolina  Interstate  29  S.  £.  741,  64  A.  S.  R.  818  and 
Building  &  Loan  Ass'n,  51  S.  G.  ^0,  note ;  Ware  v.  Bankers'  Loan  and  In- 
29  S.  G.  77,  U  A.  S.  R.  683.  vestment  Co.,  95  Va.  680,  64  A.  S.  B. 

7.  Bank  of  Newport  v.  Cook,  60  Ark.  826.  See  ^o  Royal  Loan  Ass'n  v. 
288,  30  S.  W.  35.  46  A.  S.  R.  171,  29  Forter,  68  Kan.  468,  71  Pac  484,  1 
L.R.A.  761;  Ford  v.  Washington  Nat.  Ann.  Gas.  794. 

Building  &  Loan  Inv.  Ass'n,  10  Idaho  83  Am.  Dee.  614  note;  56  A.  S.  B. 

30,  76  Pae.  1010, 109  A.  S.  R.  192  and  822  note;  64  A.  S.  R.  694  note, 

note;  Iowa  Savings  &  Loan  Ass'n  v.  8.  Meroney  v.  Atlanta  Building  ft 

Heidt,  107  la.  297,  77  N.  W.  1050,  70  Loan  Ass'n,  116  N.  G.  882,  21  S.  £. 

A.  S.  R.  197,  43  L.R.A.  689;  Wileoxen  924,  47  A.  S.  R.  841;  McGaoley  v. 

V.  Smith,  107  Ta.  555,  78  N.  W.  217,  Workingman's  Bldg.  ft  Sav.  An'n,  97 

70  A.  8.  R.  220  and  note;  Rol^ertson  Tenn.  421,  37  S.  W.  212,  56  A.  S;  R. 

V.  American  Homestead  Ass'n,  10  Md.  813,  35  L.R.A.  244. 

397,  69  Am.  Dec.  145  and  note;  Meron-  64  A.  S.  R.  825  note, 

ey  V.  Atlanta  Building  &  Loan  Aas'n,  9.  69  Am.  Dee.  159  note. 

116  N.  C.  882,  21  S.  E.  924,  47  A.  S.  10.  Falto  v.  United  States  Savings, 

R.  841 ;  Klein  «.  Pennsvlvania  Savings  Loan  &  Bldg.  Go.,  97  Ala.  117, 13  So. 

Fund  &  Loan  Ass'n,  216  Pa.  St.  25,  38  A.  S.  R.  194,  24  L.R.A.  174. 
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to  its  members  in  good  standing.  But  it  does  not  follow  that  the 
association  is  under  any  obligation  to  inquire  into  the  purposes  for 
which  loans  are  obtained  or  look. to  the  application  of  the  money.'* 
The  loans  made  to  borrowers,  evidenced  by  secured  notes,  to&cether 
with  all  stock  subscriptions  calling  for  periodical  dues,  are  assets  of 
a  building  association.  It  is  self-evident  that  in  a  solvent  associa- 
tion— a  going  concern — th^  assets  must  be  kept  together  to  sub- 
serve the  underlying  purposes  of  the  association  itself,  and  reach  the 
end  in  view.'* 

26.  Security. — ^Building  and  loan  associations  have  power  to  loan 
money  on  the  same  security  as  individuals,  notwithstanding  their 
usual  mode  is  to  require  the  borrower  to  assign  their  own  stock  as 
collateral  to  his  mortgage.*'  In  case  an  association  is  authorized 
to  loan  money,  but  its  charter  does  not  expressly  authorize  it  to  take 
a  mortgage  or  other  security,  it  will  nevertheless  have  power  by  im- 
plication to  take  a  mortgage.  On  making  a  loan,  it  is  customary  to 
make  the  mortgage  or  deed  of  trust  of  the  member  also  secure  the 
payment  of  dues,  fines,  and  other  charges.  This  the  association  may 
properly  do.**  Where  this  is  done,  the  payment  of  principal  and  in- 
terest on  the  mortgage  does  not  extinguish  it,  but  it  remains  as  secu- 
rity for  futuriB  subscriptions  as  they  fall  due.**  The  mortgage  or  deed 
of  trust  of  a  third  person  may  also  be  taken  by  an  association  to 
necure  a  loan  to  a  member,  and  when  this  is  done  the  association  is 
under  no  obligation  to  notify  the  third  person  of  the  default  of 
the  member  in  paying  interest,  fines,  or  dues.  The  responsibility  of 
such  third  persons  as  sureties  is  not  to  be  extended  by  implication  or 
construction,  but  the  measure  of  their  liability  is  to  be  found  in  the 
instrument  which  creates  it.  And  where,  the  member  also  assigns 
to  the  association  stock  therein  as  additional  security,  the  third  person 
has  the  right,  when  sued  for  the  debt,  to  have  sudi  stock  first  sold 
to  satisfy  the  debt.  It  is  competent,  also,  for  a  married  woman  to 
unite  with  her  husband  in  executing  a  valid  mortgage  on  h^r  sepa- 
rate property  to  secure  a  loan  to  her  husband,  and  to  cover  premiums, 
fines,  and  dues.  Having  the  authority  to  make  loans  and  provide 
for  the  security  of  the  same  on  real  estate,  the  association  has,  as  an 
incident  thereto,  the  right  to  provide  for  insuring  the  property  taken 
as  security,**  but  this  right  to  insure  the  property  taken  as  security 
for  a  loan  cannot  be  extended  by  analogy  so  as  to  include  the  right 
to  insure  the  life  of  the  borrower,  and  consequently  any  agreement 
by  a  member  of,  a  building  association  to  insure  his  life  and  permit 

11.  69  Am.  Dec.  159  note.  83,  76  Am.  Dec.  189. 

12.  Cobe  V.  Lovan,  193  Mo.  235,  92  m  Am.  Dec.  152  note;  43  L.R.A. 
S.  W.  93,  112  A.  S.  R.  480,  4  hJR.A..  (N.S.)  875  note. 

(N.S.)  439.  16.  69  Am.  Dec.  152  note. 

13.  69  Am.  Dec.  160  note.  16.  69  Am.  Dee.  160  note. 

14.  laege  v.  Bossieux,  15  Qrat.  (Va.) 
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the  policy  to  be  used  as  collateral  security  for  a  loan  is  void  as  against 
public  policy.*'  Borrowing  members  are  entitled  to  have  their  securi- 
ties discharged  on  the  terms  of  their  contract  where  there  are  no  out- 
side creditors,  and  they  are  not  bound  to  remain  members  to  bear 
a  share  of  the  losses  incurred  by  the  society.** 

27.  Premiums  Generally. — Among  the  privileges  frequently  ac- 
corded to  building  associations  is  one  by  which  a  certain  premium  may 
be  taken  from  the  borrower  for  the  right  of  secoring  a  loan  from 
the  organization,  without  entailing  the  consequences  of  practicing 
usury.'*  It  is  fairly  deducible  from  the  authorities  that  the  signifi- 
cance of  the  term  "premium,"  within  the  meaning  of  the  law  of 
building  and  loan  associations,  is  a  bonus  in  reality,  or  a  definite 
fixed  sum  or  amoimt  agreed  upon  between  the  contracting  parties — 
the  association  and  the  borrower.*"  Representing,  as  it  does,  the  con- 
ventional difference  between  the  par  value  of  the  share  advanced  and 
the  amount  actually  received  by  the  borrower,  it  is  susceptible,  in 
theory,  at  least,  of  definite  and  exact  ascertainment,  and  it  is  a  part 
and  purpose  of  the  scheme  that  it  should  be  so  determined  and  settled 
at  the  outset,  and  stand  for  the  consideration  upon  which  the  loan 
or  advancement  is  made.  The  usual  method,  and  the  most  satis- 
factory and  equitable  way,  of  arriving  at  tlie  premium  to  be  paid  for 
the  privilege  of  obtaining  the  advancement,  is  by  a  bidding  between 
the  members  wanting  the  accumulated  funds;  the  highest  bid,  or  the 
one  offering  the  largest  premium  or  bonus,  taking  the  funds  to  the 
amount  desired.'  By  this  method  the  amount  of  the  premium  is  a?:- 
certained,  and  becomes  a  lump  sum,  to  be  paid  to,  or  rather  to  lie 
retained  by,  the  association  from  the  borrower  for  his  privilege  <tf 
being  preferred  over  other  members  desiring  the  use  of  the  funds  of 
the  association.*  The  premium  is  not,  in  a  legal  sense,  additional 
interest,  though  it  practically  amounts  to  that*  Nominally,  at  least, 
it  is  the  purchase  money  of  the  riglit  to  take  from  the  association 
as  a  loan  the  ultimate  value  of  the  borrower's  stock,  to  be  paid  and 

17.  Tale  v.  Commercial  BUJg.  Ass'n,  319,  63  Pac.  489,  84  A.  S.  R.  793,  58 
97  Va.  74,  33  S.  E.  382,  75  A.  S.  R.  L.R.A.  816. 

770,  45  L.R.A.  243.  1-  Washington  Nat.  Buildinfr,  Loan 

18.  29  L.R.A.  179  note.  &  Invt-stment  Ass'n  v.  Stanley,  38 

19.  Washington  Nat.  BuUding,  Loan  Ore.  319,  63  Pac.  489,  84  A.  S.  R.  793, 
&  Investment  Ass'n  v.  Stanley,  38  Ore.  58  L.K.A.  816. 

319,  63  Pac.  489,  84  A.  S.  R.  793,  58  69  Am.  Dec.  159  note. 

L.R.A.  816.    And  sec  supra,  par,  25.  2.  Washington  Nat.  Bailding,  Loan 

20.  Curtis  V.  Granite  State  Provi-  &  Investment  Ass'u  v.  Stanley,  38  Ore. 
dent  Ass'n,  69  Conn.  6,  36  Atl.  1023,  319,  63  Pac.  489,  84  A.  8.  E.  7»3,  58 
61  A.  S.  R.  17;  Borrowers'  &  In-  L.R.A.  816. 

vestors'  Bldg.  Ass'n  v.  Eklund,  IOC  111.  3.  Bell  v.  Southern  Home  Building 

257,  60  N.  E.  521,  52  L.R.A.  637;  &  Loan  Ass'n,  140  Ala.  371,  37  So. 

Washington  Nat.  Building,  Loan  &  237,  1U3  A.  S.  R.  41;  Burkbeimer  v. 

Inveetm&it  Ass'n  «.  Stanley,  38  Ore.  National  Mut.  Building  &  Loau  Asa'n, 
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satisfied  by  the  maturing  of  that  stock.  When  the  association  becomes 
insolvent,  or,  by  its  misconduct,  makes  it  necessary  or  proper  for  the 
borrower  to  dissolve  his  relations  with  it,  the  consideration  for  the 
agreement  to  pay  that  premium  fails,  and  the  borrower  may  elect 
to  withhold  it,  and  to  claim,  as  a  credit  on  his  debt,  such  portion 
of  it  as  has  been  paid.*  In  some  jurisdictions  the  premium  is  appor- 
tioned according  to  the  time  which  has  elapsed;  such  part  of  the 
premium  as  is  proportionate  to  that  time  being  called  the  "earned 
premium,"  and  the  residue  the  "unewned  premium."  In  other  ju- 
rit*dictions  the  reasonable  view  of  a  total  failure  of  the  consideration 
for  the  premium  is  adopted,  and  the  borrower  is  allowed  credit  for 
all  the  premium  paid.^  It  may  be  stated  as  a  general  proposition 
that  tlie  payment  of  premiums  is  made,  or  promised  to  be  made,  under 
the  agreement  that  the  borrowing  member  shall  have  the  use  of  the 
moneys  borrowed  until  the  time  at  which  he  promises  to  repay  them.* 
28.  Fixed  or  Hinimum  Premiums. — It  would  seem  that  the  prac- 
tice of  charging  "fixed  premiums" — that  is,  premiums  prescribed  by 
tiie  by-laws  of  the  association  or  the  board  of  directors,  and  not 
determined  by  competitive  bidding — ^has  become  prevalent  to  some 
extent  among  building  and  loan  associations.'  Most  courts,  however, 
condemn  this  practice  on  the  theory  that  it  is  a  gross  perversion  of 
the  whole  spirit  and  design  of  the  building  and  loan  association 
scheme.*  Since  these  institutions  are  liable  to  abuse,  they  must 
be  guarded  carefully  to  prevent  them  from  being  used  as  mere  con- 
trivances by  which  capitalists  may  evade  the  usury  laws.  It  was 
never  intended  originfilly  to  have  classes  among  shareholders — one 
class  being  lenders  exclusively,  and  the  other  borrowers  only;  one 
furnishing  his  money  to  be  loaned  for  as  high  premium  as  could  be 
secured,  and  the  other  borrowing  at  such  rates  as  his  necessities  forced 
him  to  submit  to.  It  may  transpire  that  a  portion  of  the  members 
will  never  borrow,  but  this  is  a  mere  incident,  and  not  a  part  of  the 
original  design.'  Hence,  it  is  important  that  the  premium  or  bonus 
to  be  paid  by  any  member  upon  any  advancement  to  him  by  the 
society  should  be  fixed  by  free  and  open  competition  among  all  the 
co-operating  members,  and  in  no  other  way.  Otherwise  the  transaction 
will  fall  within  the  general  usury  statutes.'*   If  a  member  bidding 

59  W.  Va.  209,  53  S.  E.  372,  4  L.R.A.  7.  Washin^n  Nat.  Bnilding,  Loan 

(N.S.)  1047.  &  Investment  Aas'n  v.  Stanley,  38  Ore. 

4.  Burkheimer    v.    National    Mat.  319,  63  Pac.  489,  84  A.  S.  R.  793,  58 

Building  &  hoan  Ass'n,  59  W.  Va.  209,  L.R.A.  816. 

63  S.  E.  372,  4  L.R.A.(N.S.)  1047.  8.  35  LJl.A.  244  note. 

61  A.  S.  R.  26,  27  note.  9.  McCauley  v.  Workingman's  Bldg. 

6,  Bnrkheimer    r.    National    Mut.  &  Sav.  Ass'n,  97  Tenn.  421,  37  S.  W. 

Building  &  Uian  Ass'n,  59  W.  Va.  212,  56  A.  S.  B.  813,  35  L.R.A.  244. 

209,  53  S.  E.  372,  4  L.R.A.(N.S.)  10.  Royal  Loan  Ass'n  v.  Porter,  68 

1047.  Kan.  468,  75  Pac.  484,  1  Ann.  Cas. 

6.  61  A.  S.  R.  26  note.  794;  Shannon  v.  Georgia  State  Build- 
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for  a  loan  obtains  it  at  a  low  rate,  he  will  at  least  have  paid  more 
than  aay  one  else  was  willing  to  pay,  and  if  he  gets  it  at  a  high  rate 
be  will  share  in  the  profits  to  the  extent  of  his  stock.^^  It  is  a  matter 
of  voluntary  action  on  the  part  of  members  and  depositors  in  bid- 
ding for  the  precedence,  and  their  own  discretion  determines  the 
amount  of  premium  they  will  pay  for  this  precedence.  When  the 
competition  is  great  the  premiums  bid  may  be  above  what  prudence 
would  dictate,  but  of  this  the  bidder  is  the  sole  judge.  When  there 
is  little  or  no  competition,  and  a  member  bids  a  merely  nominal  pre- 
mium for  the  precedence,  and  there  is  no  higher  bid  by  any  other 
member  or  depositor,  he  is  entitled  to  the  loan  at  such  nominal  pre- 
mium, and  the  board  of  directors  cannot  refuse  it  if  sufficient  security 
is  properly  tendered.^*  Nevertheless  in  some  jurisdictions  the  right 
to  charge  a  minimum  or  fixed  premium  is  upheld,**  but  even  here  the 
qualification  is  imposed  that  not  only  must  the  premium  charged  be  a 
lump  sum,  certain  and  definite,^^  but  it  must  in  each  case  be  a  bona 
fide  transaction  and  not  merely  an  attempt  to  increaae,  indefinitely, 
the  legal  rate  of  interest  and  thus  evade  the  usury  laws.^* 

29.  Usury  Generally. — Many  of  the  questions  which  arise  with 
reference  to  the  application  of  usury  statutes  to  building  and  loan 
association  transactions  have  already  been  discussed  in  preceding 
paragraphs.  The  most  important  question  in  this  connection  is  that 
of  the  nature  of  the  transaction,**  which  usually  determines  whether 
a  particular  loan  is  tainted  with  usury.    Another  question  which 

ing  &  Loan  Ass^n,  78  Miss.  955,  30  So.  18.  Borrowers'  ft  InTestoia'  Bldg. 
51,  57  L.K.A.  800;  McDonnell  v.  De  Ass'n  v.  Eklond,  190  111.  257,  60  N.  E. 
Soto  Sav.  &  Bldg.  Ass'n,  175  Mo.  250,  521, 52  L.R.A.  637;  Wileozen  v.  Smith, 
75  S.  W.  438,  97  A.  S.  R.  592;  Wash-  107  la.  555,  78  N.  W.  217,  70  A.  S.  K. 
ington  Nat.  Building,  Loan  &  Invest-  220;  Cramer  v.  Soathera  OMo  Loan 
ment  Ass'n  v.  SUnley,  38  Ore.  319,  63  &  Trust  Co.  72  Ohio  St  395,  74  N.  E. 
Pae.  489,  84  A.  S.  R.  793,  58  L.R.A.  200,  2  Ann.  Cas.  990,  69  L.RA.  415; 
816;  ivlein  v.  Pennsylvania  Savings  Gray  v.  Baltimore  Bnilding  &  Loan 
Fund  &  Loan  Ass'n,  216  Pa.  St.  516,  Ass'n,  48  W.  Va.  164,  37  S.  E.  533,  54 
65  Atl.  1103,  116  A.  S.  R.  784;  Post  LJft.A.  217;  Floyd  «.  National  Loan  & 
V.  Mechanics'  Bldg.  &  Loan  Ass'n,  97  Investment  Co.,  49  W.  Va.  327,  38  S. 
Tenn.  408,  37  S.  W.  216,  34  L.R.A.  E.  653,  87  A.  S.  R.  805,  54  L.R.A.  536. 
201;  McCauley  u.  Workingnian's  Bldg.  14.  Gray  v.  Baltimore  Building  & 
&  Sav.  Ass'n,  97  Tenn.  421,  37  S.  W.  Loan  Ass'n,  48  "W.  Va.  164,  37  S.  E. 
212,  56  A.  S.  R.  813,  35  L.R.A.  244  ;  533,  54  L.R.A.  217;  Floyd  «.  National 
Harper  v.  Middle  States  Loan,  Bldg.  Loan  &  Investment  Co.,  49  W.  Va.  327, 
&  Constr.  Co.,  55  W.  Va.  149,  46  S.  E.  38  S.  E.  653,  87  A-  S.  R.  805,  54 
817,  2  Ann.  Cas.  42.  L.R.A.  536. 

69  Am.  Dee.  159  note;  56  A.  S.  R.     15.  Wileoxen  v.  Smith,  107  la.  555, 


11.  McCauley  v.  Workingman's  v.  Baltimore  Building  &  Loan  Ass'n, 
Bldg.  ft  Sav.  Ass'n,  97  Tenn.  421,  37  48  W.  Va.  164,  37  S.  E.  533,  54  L.R.A. 
S.  W.  212,  56  A.  S.  R.  813,  35  L.R.A.  217. 

244.  16.  See  supra,  par.  25. 

12.  35  L.R.A.  244  note. 


822  note. 


78  N.  W.  217,  70  A.  S.  R.  220;  Gray 
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also  refers  to  usury  is  the  right  to  charge  fixed  premiums.^^  A  pure 
building  and  loan  association  loan,  whereby  the  member  pays  monthly 
instalmente  until  the  stock  reaches  par,  has  been  deemed  not  usurious 
because  of  the  uncertainty  of  the  amount  of  interest  which  will  ulti- 
mately be  paid,  irrespective  of  the  denomination  which  shall  be  given 
to  the  transaction.'^  Such  an  association  cannot,  however,  by  private 
contract,  demand  and  fix  the  rate  of  premium  to  be  paid  by  each 
individual  borrower,  in  view  of,  and  based  upon,  the  necessities, 
improvidence,  jveakness,  ignorance,  or  present  stress  of  adverse  cir- 
cumstances of  the  borrower.  To  permit  this  would  afford  an  easy 
method  of  avoiding  usury  laws.**  For  the  same  reason  authority 
exists  for  the  proposition  that  where  a  member  having  no  voice 
in  the  management  or  share  in  the  profits  of  an  association,  which 
belong  to  nonborrowers,  is  required  to  pay  more  than  the  legal  rate 
of  interest  on  a  loan;  owing  to  a  fixed  premium,  the  contract  is  usuri- 
ous.** And  a  contract  by  which  a  member  agrees  to  pay  a  desig- 
nated rate  of  interest  and  an  additional  per  cent  "rate  of  premium." 
the  total  exceeding  tlie  statutory  rate  of  interest,  cannot  be  consid- 
ered other  than  usurious.*  A  scheme  whereby  a  borrowing  member 
is  required  to  offer  a  certain  amount  of  his  stock  as  a  premium  and 
thereafter  to  pay  assessments  or  dues  on  the  stock  retained  as  well 
as  the  stock  surrendered  in  addition  to  the  legal  rate  of  interest,  has 
also  been  considered  a  mere  cover  for  usury  and  invalid.*  But  the 
payment  by  the  borrower  of  the  necessary  expenses  of  the  lender, 
incurred  in  making  the  loan,  in  addition  to  the  legal  interest,  has 
been  deemed  not  to  make  the  contract  usurious.'  And  in  a  number 
of  jurisdictions,  charging  interest  on  premiums  is  not  considered  ob- 
jectionable or  usurious.*  In  some  jurisdictions  it  is  the  rule  that 
where  a  building  and  loan  association,  under  an  honest  mistake  as  to 
its  rights,  has  collected  more  than  the  legal  rate  of  interest,  the 
borrower  should  be  charged  with  the  legal  rate  on  the  loan  and  the 
payments  credited  on  account  thereof.' 

17.  See  supra,  par.  2S.  319,  63  Pac.  489,  84  A.  S.  R.  793,  58 

18.  Reeve  v.  Ladies  Bldg.  Asa'ii,  56  LJt.A.  816. 

Ark.  335,  19  S.  W.  917,  18  L.R.A.  2.  Pacific  Bldg.  Co.  v.  HiU,  40  Ore. 

129;  West  Winsted  Sav.  Bank  &  Bidg.  280,  67  Pac.  103,  91  A.  S.  R.  477,  56 

Aaa'n  v.  Ford,  27  Conn.  282,  71  Am.  L.R.A.  163. 

Dee.  66.  8.  Iowa  Savings  &  Loan  Ass'n  «. 

83  Am.  Dec.  613  note.  Heidt,  307  la.  297,  77  N.  W.  1050,  70 

19.  Borrowers'  ft  Investors'  Bldg.  A.  S.  R.  197,  43  LJt.A.  689. 

Aas'n  V.  Kklond,  190  lU.  257,  60  N.  E.  4.  Home  Building  A  Loan  Ass'n  v. 

521,  52  LJI.A.  637.  McKay,  217  lU.  551,  75  N.  E.  569, 

80.  Falls  V.  United  States  Savings,  108  A.  S.  R.  263. 

Loan  ft  Bldg.  Co.,  97  Ala.  417,  13  Sa  69  Am.  Dec.  161  note. 

25,  38  A.  S.  R.  194,  24  L.R.A.  174.  6.  Beaeh  v.  Guaranty  Sav.  Ass'n,  44 

1.  Washington  Nat.  Building,  Loan  Ore.  530,  76  Pac.  16, 1  Ann.  Gas.  418. 
ft  Investment  Ass'n  v.  Stanley,  38  Ore. 

373 


Digitized  by  Google 


BUILDING  AND  LOAN  ASSOCIATIONS 


4  R.  C.  L. 


30.  Recovery  of  Usurious  Interest. — In  general  there  is  no  differ- 
ence between  the  recovery  of  usurious  interest  in  the  cflse  of  a  build- 
ing and  loan  association  and  the  recovery  thereof  in  other  cases.* 
It  may  safely  be  said  that  the  policy  of  legislatures  in  adopting  statutes 
of  usury  was  the  protection  of  borrowers,  against  the  oppressive  exac- 
tions of  lenders;  and  it  does  not  tend  to  the  promotion  of  that  policy, 
that  other  persons  than  the  victims  of  the  usury,  or  persons  standing 
in  legal  privity  with  them,  should  have  the  benefit  of  such  statutes.' 
Accordingly  the  prevailing  view  is  that  the  objection  that  a  building 
and  loan  association  has  exacted  usury  is  one  which  cannot  be  made 
by  a  stranger,  but  only  by  the  borrower.*  While  there  is  some  con- 
flict in  the  authorities  as  to  whether  usury  may  be  set  up  by  the 
purchaser  of  property  incumbered  by  a  building  and  loan  associa-* 
lion  mortgage  which  is  usurious,  it  is  everywhere  held  that  one  wlio 
purchases  property  charged  with  such  debt  and  assumes  the  pay- 
ment thereof  cannot  make  the  defense  of  usury,  and  of  course  a 
person  claiming  under  him  is  in  no  better  condition.*  In  many  ju- 
risdictions usury  is  only  a  partial  defense;  it  extends  only  to  a  denial 
of  all  interest,  when  the  building  and  loan  association  is  the  com- 
plainant.*' There  is  a  considerable  diversity  of  opinion  on  the  ques- 
tion whether  payments  of  usurious  interest  to  a  building  and  loan 
association  may  be  recovered  by  the  borrower.  Some  authorities  take 
the  position  that  the  parties  are  in  pari  delicto  and  the  payments  vol- 
untary, and  deny  the  right  of  recovery."*  The  better  reasoning  and 
the  weight  of  authority,  however,  are  to  the  effect  that  the  payments 
must  be  treated  as  involuntary,  and  that  they  are  recoverable;  and 
under  some  statutes  double  the  amount  of  usurious  interest  paid  may 
be  recovered  back  by  the  borrower."'  However,  as  a  general  rule,  in 
equity,  usurious  loans  will  be  set  aside  only  upon  equitable  terms, 
the  borrower  being  required  to  repay  the  principal  of  the  loan  with 
le^  interest.** 

6.  See  Usury.  Loan  &  Bldg.  Co.,  97  Ala.  417, 13  So. 

7.  Harper  v.  Middle  States  Loan,  25,  38  A.  S.  R.  194,  24  L.B.A.  174. 
Bldg.  &  Const.  Co.,  55  W.  Va.  149,  46      11.  Beat^h  v.  Guaranty  Sav.  Ass'o, 
S.  E.  817,  2  Ann.  Cas.  42  and  note.      44  Ore.  530,  76  Pac.  16,  1  Ann.  Caa. 

8.  Stein  v.  Indianapolis  Bldg.  Lean  418  and  note. 

Fund  &  Sav.  Ass'n,  18  Ind.  237,  81      12.  83  Am.  Dec.  6U  note;  22  A. 
Am.  Dec.  353:  Harper  v.  Middle  States  S.  R.  41  note;  1  Ann.  Cas.  421  note. 
Loan,  Bldg.  &  Constr.  Co.,  55  W.  Va.     13.  32  A.  S.  R.  41  note. 
149,  46  S.  £.  817,  2  Ann.  Cas.  42  and     14.  Beach  v.  Guaranty  Rav.  Ass'n, 
note.  44  Ore.  530,  76  Pac.  16,  1  Ann.  Caa. 

69  Am.  Dec.  162  note;  97  A.  S.  R.  418;  MeCaoley  v.  Workingraan's 
609  note;  18  L.R.A.  134  note.  Bldg.  &  Sav.  Ass'n,  97  Tenn.  421,  37 

9.  Harper  v.  Middle  States  Loan,  S.  W.  212,  56  A.  S.  R.  813,  35  L.R.A. 
Bldg.  &  Constr.  Co.,  55  W.  Va.  149,  46  244;  Floyd  v.  National  Loan  &  Invest- 
S.  E.  817,  2  Ann.  Cas.  42  and  note.     ment  Co.  49  W.  Va.  327,  38  S.  E.  653, 

69  Am.  Dec.  162  note.  87  A.  S.  R.  805,  54  L.Rj\..  536. 

10.  Fails  V.  United  Stales  Savings, 
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31.  Exemption  from  Usury  Laws. — ^In  many  jurisdictions  special 
statutes  have  been  enacted  exempting  building  and  loan  associations 
from  the  operation  of  the  general  usury  statutes,**  and  while  there 
has  not  been  perfect  unanimity  of  opinion  on  the  subject,  a  ■^■ery 
large  majority  of  the  courts  have  upheld  the  constitutionality  of  such 
statutes.**  The  peculiar  plan  of  business  they  adopt,  and  the  mutual 
participation  in  the  profits  arising  from  it,  are  held  to  make  building 
and  loan  associations  a  class  so  distinct  from  ordinary  lenders  as  to 
warrant  the  distinct  legislative  grant  of  power  so  to  regulate  charges 
for  an  advance  or  loan.*'  But  such  statutes  do  not  by  any  means 
invest  these  associations  with  unrestricted  authority  to  enter  into 
private  contracts  with  individual  stockholders  for  interest  or  premi- 
ums, without  regard  to  the  general  laws  limiting  the  rate  of  interest 
which  may  be  lawfully  contracted  for.  On  the  contrary,  in  order 
to  bring  a  transaction  of  this  kind  within  the  exemption  from  usury 
laws,  it  must  be  effected  in  the  manner  prescribed  by  the  statutes  *^ 
In  a  few  jurisdictions  statutes  exempting  building  and  loan  associa- 
tions from  usury  laws  have  been  declared  unconstitutional  and  void 
as  being  tea  attempt  to  confer  a  special  privilege  in  violation  of  tiie 
constitutional  prohibition  of  class  legislation.**  Where  the  purpose 
of  such  a  statute  is  to  legalize  past  transactions  which  are  illegal  under 
the  existing  law,  it  is  conceded  that  the  statute  is  unconstitutional.** 
However,  a  statute  limiting  the  interest  and  premiums  to  be  charged 
borrowers,  which  requires  an  association  to  amend  its  articles  of  asso- 
ciation so  as  to  make  the  same  applicable  to  existing  borrowers,  under 

15.  Robertson  v.  American  Home-  ual  Ijoan  &  Building  Ass'n,  95  Va.  086, 
Btead  Ass'n,  10  Md.  397,  69  Am.  Dee.  29  S.  E.  746,  41  L.R.A.  589. 

145;  Spithover  v.  Jefferson  Bldg.  &      18  L.R.A.  133  note. 
Loan  Ass'n,  225  Mo.  660,  125  S.  W.      17.  Spithover  v.  Jefferson  Bldg.  & 
766,  20  Ann.  Cas.  1248,  26  L.R.A.  Loan  Ass'n,  225  Mo.  660,  125  S.  W. 
(N.S.)  1135;  Preston  v.  Roekey,  185  766,  20  Ann.  Cas.  1248,  26  LR.A. 
N.  Y.  186,  77  N.  E.  1156,  7  Ann.  (N.S.)  1135. 

Cas.  315;  Meroney  v,  Atlanta  Build-  18.  Borrowers'  &  Investors  Bldg. 
ing  &  Loan  Ass'n,  116  N.  C.  882,  21  Ass'n  v.  Eklnnd,  190  111.  257,  60  N.  E. 
S.  E.  924,  47  A.  S.  E,  841.  621,  62  L.R.A.  637. 

46  A.  S.  R.  200  note;  70  A.  S.  R.  19.  Gordon  v.  Winchester  Building 
204  note.  &  Aceumnlating  Fund  Ass'n,  12  Bush 

16.  "Welch  V.  Wadsworth,  30  Conn.  (Ky.)  110,  23  Am.  Rep.  713;  Hender- 
149,  79  Am.  Dec.  236;  Iowa  Savings  son  Bldg.  &  Loan  Ass'n  v.  Johnson, 
&  Loan  Ass'n  v.  Heidt,  107  la.  297,  88  Ky.  191,  10  S.  W.  787,  3  L.R.A. 
77  N.  W.  1050,  70  A.  S.  R.  197,  43  289;  Gray  v.  Baltimore  Building  & 
L.R.A.  689;  Spithover  v.  Jefferson  Loan  Ass'n,  48  W.  Va.  164,  37  S.  E. 
Bl(!-r.  &  Loan  Ass'n,  225  Mo.  660,  125  533,  54  LR.A.  217. 

S.  W.  766.  20  Ann.  Cas.  1248  and  18  LR.A.  134  note;  26  L.R.A.(N.S.) 
note,  26  L.R.A.(N.S.)  1135  and  note;  1137  note;  2  Aon.  Cas.  997  note;  20 
Cramer  v.  Southern  Ohio  Loan  &  Ann.  Cas.  1254  note. 
Trust  Co.,  72  Ohio  St.  395,  74  N.  E.  20.  Lindsay  v.  United  States  Sav- 
200,  2  Ann.  Cas.  990  and  note,  69  ings  &  Loan  Company,  120  Ala.  156, 
LR,A.  415;  Smoot  v.  People's  Perpet-  42  L.R.A.  783. 
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penalty  of  dissolution,  cannot  be  objected  to  as  impairing  the  obliga- 
tion of  contracts  by  an  association  which  has  complied  with  the  stat* 
ute.i 

32.  Payment  When  Association  Is  Solvent. — ^The  growth  of  build- 
ing and  loan  associations  in  recent  years  has  been  attended  with  a 

vest  amount  of  litigation,  and  the  decisions  of  the  courts  have  not 
been  harmonious,  with  respect  to  the  rule  to  be  applied  in  settle- 
ments between  the  association  and  its  borrowing  members.  This 
diversity  has  arisen  in  a  large  measure  tlirough  dififerences  in  statu- 
tory provisions  governing  the  associations  in  the  several  states,  differ- 
ences in  the  rules  or  by-laws  of  respective  associations,  and  the  varied 
forms  of  contracts  which  have  been  entered  into  between  associations 
and  their  members.^  No  great  difficulty  has  been  experienced  in 
applying  an  equitable  rule  of  settlement  where  the  questions  have 
{u*isen  between  a  borrowing  member  and  an  association  which  is  sol- 
vent. The  cases  seem  to  agree  that  whatever  application  may  ulti- 
mately be  made  of  the  payments  tbey  are  not  in  the  first  instance 
and  of  necessity  to  be  treated  as  a  reduction  of  the  debt'  While  this 
is  true  as  a  general  proposition,  still  it  must  not  be  forgotten  that  the 
object  of  stock  payments  is  ultimately  to  satisfy  the  stock,  and  that 
in  the  case  of  a  borrower  such  payments  operate  finally  to  satisfy 
the  debt.*  So,  when  such  stock  has  matured,  the  debt  of  the  borrow- 
ing stockholder  is  paid;  he  is  then  entitled  to  Ms  securities,  and  the 
association  has  no  right  to  bring  an  action  against  him  for  the 
amount  of  his  loan.*   But  a  borrower  cannot  at  the  same  time  treat 

1.  St.  John  V.  Iowa  Business  Men's  69  Am.  Dec.  163  note;  43  L.U.A. 
Building  &  Loan  Ass'n,  136  la.  448,  (N.S.)  876  note. 

U3  N.  W.  863,  15  L.RA.(N.S.)  503.     4.  Capital  City  Ins,  Co.  «.  Joiies, 

2.  Groover  v.  Pacific  Coast  Sav.  128  Ala.  361,  30  So.  674,  86  A.  S.  R. 
Soc.,  164  Cal.  67,  127  Pae.  495,  43  152;  Lime  City  BuiMing,  S.  &  U 
L.R.A.(N.S.)  874  and  note.  Ass'n  v.  Wagner,  122  Xnd.  78,  L'3  N.  E. 

3.  SoutUern  Bldg.  &  Loan  Ass'n  v.  689,  17  A.  S.  R.  342;  Randall  v.  Na- 
Anniston  Loan  &  Trust  Co.,  101  Ala.  toral  Bldg.  Loan  &  Protective  Union 
582,  15  So.  123,  46  A.  S.  R.  138,  29  of  Minneapolis,  42  Neb.  809,  60  N.  W. 
L.R.A.  120  and  note;  Hayes  v.  South-  ioi9,  29  L.R.A.  133;  Pollock  c.  Ctiro- 
em  Home  Building  &  Loan  Ass'n,  124  ij^a  Interetate  Building  &  Loan  Ass'n, 
Ala  663  2b  So.  527^82  A.  S.  R.  216;  5^  q  42O,  29  S.  E.  77,  64  A.  S.  R. 
Bell  t-.  Soutliem  Home  Buuding  &  goo 

Loan  Ass'n,  140  Ala.  371  37  So^237      ,9  jj^^  ^ 

103  A.  S.  R.  41;  Reeve  v.  Ladies   190  f 

Bldg.  Ass'n,  56  Ark.  335,  19  S.  W.  ^'^J  ^.^   _  «  jl  t   »  , 

917,  18  L.RA.  129;  North  America  £  ^^-^^fi* 

Bldg.  Ass'n  V.  Sutton,  35  Pa.  St.  463,  122Jnd,  78,  23  N.  E.  689, 

78  Am.  Dec.  349;  Pioneer  Savings  &  17  A,  S.  R.  342;  Cobe  v.  Lovan,  193 
Loan  Co.  v.  Cannon,  96  Tenn.  599,  36  Mo.  235,  92  S.  W.  93,  112  A.  S.  R, 
S.  W.  386,  54  A.  S.  R.  858,  33  L.R.A.  480,  4  L.R.A.(N.S.)  439;  Eversmann 
112;  Post  V.  Mechanics'  Building  &  v.  Schmitt,  53  Ohio  St.  174,  41  N.  E. 
Loan  Ass'n,  97  Tenn.  408,  37  S.  W.  139,  53  A.  S.  R.  632  and  note,  29 
216,  34  L.R.A.  201.  L.R.A.  184;  TyrreU  Loan  &  Bldg. 
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his  payments  as  payments  on  stock  and  payments  on  loans,  al- 
though his  payments  on  stock,  if  persevered  in  and  if  the  associa- 
tion is  successfully  wound  up,  may  ultimately  pay  off  his  loans. 
He  cannot  make  his  payments  perform  a  double  office  at  one  and 
the  same  time.  He  cannot  pay  two  debts  with  the  same  money,  and  if 
when  he  is  sued  for  the  loan  he  chooses  to  abandon  the  stock  and 
insist  upon  the  payments  which  he  has  made  upon  it  being  applied 
to  his  loan,  he  has  a  right  to  do  so,  but  he  has  no  right  to  claim 
that  the  dues  paid  upon  the  stock  shall  be  credited  to  him  against 
the  mortgage  as  of  the  date  when  these  payments  were  made,  pre- 
cisely as  if  he  had  never  owned  any  stock  and  had  never  incurred 
any  obligation  for  the  unpaid  instalments  due  upon  it.* 

33.  Payment  When  Association  Is  Insolvent. — ^The  difficulty  in  de- 
termining the  question  of  the  settlement  of  the  obligatioDS  of  bor^ 
rowing  members  has  arisen  principally  where  the  association  has  be- 
come insolvent,  and  in  an  effort  by  courts  under  such  circumstances 
to  formulate  a  rule  which  may  be  applied  so  as  to  operate  equitably 
as  to  the  creditors  and  likewise  between  the  borrowing  and  nonborrow- 
ing  members  of  the  association.  It  is  well  settled  by  all  the  authori- 
ties that,  when  insolvency  intervenes,  the  borrowing  members  must 
pay  up  their  mortgage  indebtedness  to  the  insolvent  association  at 
once,  notwithstanding  such  debts  by  the  contract  of  loan  have  not 
matured.^  It  is  to  such  a  situation  that  the  courts  in  the  different 
states  have  endeavored  to  apply  a  rule  which  would  be  equitable  under 
the  changed  conditions  produced  through  the  insolvency,  and  it.  is 
in  such  an  endeavor  that  the  inharmony  arose  in  the  decisions.  This 
diversity  of  opinion  resulted  in  the  early  formulation  and  applica- 
tion in  different  jurisdictions  of  three  general  rules,  referred  to  in 
the  authorities  as  the  Grosscup,  Maryland  and  Pennsylvania  rules,  re- 
spectively. The  Grosscup  rule  of  settlement,  which  has  been  adopted 
in  a  few  jurisdictions,  is  as  follows:  The  borrowing  member  should 
be  chafed  with  the  amount  of  money  he  actually  received  from  the 
association,  together  with  legal  interest  thereon,  and  should  be  credit- 
ed with  the  imearned  portion  of  the  premixun,  but  not  with  the  earned 
portion;  he  is  also  entitled  to  credit  for  all  interest  paid  by  him.* 
The  Maryland  rule  as  early  declared  in  that  jurisdiction,  and  as  it 
has  to  a  limited  extent  been  applied  in  other  states,  is  that  on  the 
insolvency  of  the  association  the  borrowing  member  should  be  charged 
with  the  amoimt  loaned  him  by  the  association  with  interest  tliere- 
on,  and  credited  with  all  sums  paid  as  dues  upon  his  stock  and  the 
premium  and  interest  paid  upon  his  loan.'  This  rule  is  based  upon 

Ass'd  v.  Haley,  139  Pa.  St.  476,  20  Cas.  1081  note;  Ann.  Cas.  1914B 

Atl.  1063,  23  A.  S.  R.  199.  1270  note. 

6.  29  L.R.A.  128  et  seq.  note.  9.  Preston  v.  Woodland,  104  Md. 

7.  See  infra,  par.  41.  642,  65  Atl.  336,  10  Ann.  Cas.  389 

8.  43  L.R.A.(N.S.)  892  note:  4  Ann.  and  note;  Randall  v.  National  B\dg, 

arr  * 


Digitized  by 


BUILDING  AND  LOAN  ASSOCIATIONS 


4  B.  C.  L. 


the  theory  that,  although  originally  there  was  a  dual  relation  between 
the  borrower  and  the  association,  its  insolvency  destroys  the  mutual- 
ity of  the  contract,  making  a  fulfilment  impossible,  hence  a  settle- 
ment must  be  made  based  wholly  upon  equitable  considerations,  and 
that  it  is  equitable  to  close  up  the  settlement  just  as  if  the  whole  con- 
tract were  one  of  loan  only.  The  fact  that  the  borrower  was  a  mem- 
ber, hence  equally  responsible  with  the  nonborrowing  members  for 
the  management  or  mismanagement  of  t^e  association,  is  ignored. 
The  equity  of  the  nonborrower  is  likewise  overlooked.*'  The  Penn- 
sylvania rule,  which  is  founded  upon  the  sounder  reasoning  and  sup- 
ported by  the  weight  of  authority,  charges  the  borrowing  memlt>er 
with  the  amount  actually  received  by  him,  with  interest  thereon,  and 
gives  him  credit  as  a  direct  offset  for  the  total  amount  paid  as  interest 
and  premium  as  of  the  date  they  are  paid,  calculating  the  balance  due 
to  the  receiver  of  the  association  on  the  partial  payment  pUui.  As 
to  his  payments  as  dues,  he  is  considered  a  stockholder,  and  not  a 
borrower,  and  all  payments  on  stock,  whether  by  a  borrower  or  non- 
borrower,  are  treated  as  assets  of  the  association,  to  be  shared  pro  rata 
on  the  final  distribution  after  payment  of  general  creditors.**  As 
a  borrower  he  is  required  to  pay  back  to  the  association  the  amount 
loaned  him,  with  interest.  As  a  stockholder  he  has  subscribed  for 
capital  stock  of  the  association,  upon  which  he  has  agreed  to  pay 
monthly  dues,  and  has  assigned  such  stock  as  collateral  security 
for  the  loan.** 

Loan  &  Protective  Union  of  Minneap-  4  L.R.A.(N.S.)  98;  Knutson  v.  North- 
olis,  42  Neb.  809,  60  N.  W.  1019,  29  western  Loan  &  Building  Ass'n,  67 
L.R.A.  133;  Buist  v.  Bryan,  44  S.  C.  Minn.  201,  69  N.  W.  889,  64  A.  S.  R. 
121,  21  S.  E.  537,  51  A.  S.  R.  787,  410;  People's  Building  &  Loan  Ass'n 
29  L.R.A.  127.  v.  McPhilamy,  81  Miss.  61,  32  So. 

61  A.  S.  R.  27  note;  4  Ann.  Cas.  1001,  95  A.  S.  R.  454,  59  L.RA.  743; 
1081  note;  Ann.  Cas.  1914B  1270  note.  Bertche  v.  Equitable  Loan  &  Invest- 

10.  43  L.R.A.iN.S.)  891  note.  ment  Ass'n,  147  Mo.  343,  48  S.  W. 

IX.  Groover  v.  Pacific  Coast  Sav.  954,  71  A.  S.  R.  571;  Hale  v.  Cairns, 
Soc,  164  Cai.  67,  127  Pac.  495,  43  8  N.  D.  145,  77  N.  W.  1010,  73  A.  S. 
L.R.A.(N.S.)  874,  Ann.  Cas.  1914B  R.  746,  44  L.R.A.  261;  Post  v.  Me- 
1270  and  note;  Curtis  v.  Granite  State  cbanics*  Building  &  Loan  Ass'n,  97 
Provident  Ass'n,  69  Conn.  6,  36  Atl.  Tenn.  408,  37  S.  W.  216,  34  L.R.A. 
1023,  61  A.  S.  R.  17;  Ottensoser  v.  201;  Barkheimer  v.  National  Mnt. 
Seott,  47  Fla.  276,  37  So.  161.  110  Building  &  Loan  Afls'n,  59  W.  Va. 
A,  S.  R.  137,  4  Ann.  Cas.  1076  and  209,  53  S.  E.  372,  4  L.RA.(N.S.) 
note,  66  L.R.A.  346;  Wileoxen  r.  1047;  Leahy  v.  National  Building  & 
Smith,  107  la.  555,  78  N.  W.  217,  70  Loan  Ass'n,  100  Wis.  555,  76  N.  W. 
A.  S.  R.  220;  Spinney  v.  Miller,  114  625,  69  A.  S.  R.  945. 
la.  210,  86  N.  W,  317, 89  A.  S.  R.  351 ;  10  Ann.  Cas.  391  note. 
Spinney  v.  Chapman,  121  la.  38,  95  12.  Groover  v.  Pacific  Coast  Sav. 
N.  yr.  230,  100  A.  S.  R.  305;  Butson  Soc.,  164  Gal.  67,  127  Pae.  496,  43 
r.  Home  Savings  &  Trnst  Co.,  129  la.  L.R.A.(N.S.)  874,  Ann.  Cas.  1914B 
370, 105  N.  W.  645,  113  A.  S.  R.  463,  1270. 
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VIII.  Mortgages 

34.  In  General. — Having  the  power  to  make  loans  to  their  mem- 
bers, building  and  loan  associations  necessarily  have  the  right  to  ac- 
cept security  for  the  fulfilment  of  the  obligation  thus  incurred. 
Inasmuch  as  the  very  life  of  these  associations  depends  upon  the  re- 
payment of  their  loans,  it  follows  that  the  security  given  must  be 
sufficient  to  indemnify  them  in  case  of  a  failure  on  the  part  of  their 
members  to  meet  their  indebtedness  whenever  it  falls  due.  So  in 
almost  every  instance  the  security  given  is  in  the  form  of  a  mortgage 
on  real  estate.  The  mortgage  thus  given  operates  to  secure  not  only 
payment  of  the  loan  but  also  all  other  payments  such  as  dues,  fines, 
and  assessments.**  No  rules  can  be  formulated  as  to  the  construc- 
tion and  operation  of  these  mortgages  and  the  time  and  manner  of 
payment;  all  of  these  things  mu.«t  be  determined  in  relation  to  the 
provisions  of  each  particular  contract  as  made  by  the  association 
with  its  member.  The  necessity  of  notice  of  election,  by  an  association 
to  a  borrowing  member,  to  exercise  an  agreed  option  to  treat  an  entire 
indebtedness  as  due  before  the  date  specifically  named-in  the  mort- 
gage instrument  evidencing  the  same,  and  securing  its  payment,  for 
nonperformance  of  some  stipulation  to  the  contract,  as  a  condition 
precedent  to  the  use  of  judicial  remedies  for  collection  of  the  whole 
debt,  is  merely  a  rule  of  equity  and  is  not  deemed  necessary  in  most 
jurisdictions.  If  the  member  makes  default,  he  is  neither  legally 
nor  equitably  entitled  to  notice  that  by  reason  thereof  the  associa- 
tion will  consider  the  debt  all  due.  unless  such  a  notice  is  specifically 
provided  for  in  the  contract.'*  It  is  a  well-settled  general  rule  that 
when  a  building  and  loan  association  is  prematurely  dissolved  for  any 
reason,  borrowing  members  must  pay  up  their  mortgage  debts  at 
once,  though  such  debts  have  not  iiiatnrcil.**  And  so  the  appointment 
of  a  receiver  for  an  insolvent  building  association  causes  the  debts 
and  mortgages  due  the  concern  to  mature,  and  they  may  be  collected 
at  once.**  The  mode  of  settlement  in  such  a  contingency  has  already 
been  considered.'"  Upon  the  maturity  of  his  stock  a  borrowing  stock- 
holder has  a  right  to  stop  paying  assessments,  and  to  rely  upon  the 
surrender  of  the  security  for  has  loan.**  In  other  words,  he  is  en- 
titled to  call  for  a  cancellation  of  his  mortgage  when  he  would  have 

13.  laege  v.  Bossieux,  15  Grat.  Building  &  Loan  Afla'n,  117  N.  C.  JOS, 
<Va.)  83,  76  Am.  Dec.  189.  23  S.  E.  460,  53  A.  S.  R.  585,  30 

69  Am.  Dec.  152  note;  43  L.R.A.  L.R.A.  693;  Buist  v.  Bryan,  44  S.  C. 
(N.S.)  875  note.  121,  21  S.  E.  537,  51  A.  S.  R.  787,  29 

14.  Jalien  v.  Model  Building,  Loan  L.R.A.  127. 

4  Investment  Ass'n,  ll(i  Wis.  79,  92  17.  See  supra,  par.  33. 

N.  W.  561,  61  L.R.A.  668.  18.  Charles  Tyrr«ll  I^an  &  BIdg. 

15.  4  Ann.  Cas.  108*)  noi.-;  10  Ann.  Ass'n  v.  Haley,  139  Pa.  St.  476,  20 
Cas.  391  note.  Atl.  1063,  23  A.  S.  R.  199. 

16.  Strauss  v.  Carolina  Inter-Slate 
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been  entitled  to  call  for  the  par  value  of  his  stock,  had  no  loan 
been  made  to  him.'*  He  need  not  wait  until  sued  in  order  to  have 
an  accounting  and  .a  release  of  his  mortgage.  If  he  has  paid  all  that 
may  be  demanded  of  him  in  a  foreclosure  proceeding,  he  is  entitled 
to  have  his  mortgage  canceled  and  released,  and  need  not  wait  for 
the  corporation  to  bring  suit.*"  But  a  borrower  cannot  maintain 
a  suit  to  cancel  his  contract  and  mortgage  on  the  ground  of  fraud, 
con.sisting  in  false  and  fraudulent  representations  made  by  tlie  asso- 
ciation as  to  the  time  when  stock  subscribed  for  by  the  borrower  would 
mature.  In  such  a  case  the  time  of  the  maturity  of  the  stock  is  a 
matter  of  opinion  equally  open  to  the  investigation  of  both  parties.' 
Again,  if  the  association  by  mistake  prematurely  cancels  a  member's 
stock  and  satisfies  bis  mortgage,  this  will  not  relieve  the  member  from 
the  obligation  of  maturing  the  stock  and  paying  his  mortgage  indebtr 
edness;  nor  in  such  a  case  will  the  association  be  estopped  from  hav- 
ing such  release  set  aside  by  reason  of  the  lapse  of  time  if  it  demands 
payment  as  soon  as  it  discovers  the  mistake.* 

35.  Validity  and  Assignment. — It  is  elemental  that,  in  determin- 
ing the  validity  of  a  mortgage  of  real  property,  the  lex  rei  aitse  must 
govern,  and  a  real  estate  mortgage  held  by  a  building  and  loan  asso- 
ciation as  security  for  a  loan  is  no  exception  to  this  rule.'  The  ques- 
tion of  the  validity  of  building  and  loan  association  mortgages  usually 
arises  where  a  mortgage  is  made  to  a  foreign  association  which  at- 
tempts to  charge  the  borrower  more  than  the  legal  rate  of  interest 
in  the  jurisdiction  where  the  land,  inortgaKed  as  security,  is  situ- 
ated. It  is  true  that  the  comity  of  states  docs  not  extend  to  a 
violation  of  ike  laws  of  the  forum,  but  still  the  courts  take  the  posi- 
ion  that  the  lex  rei  sitas  with  respect  to  u.'rury  does  not  govern  a 
mortgage  on  real  property,  but  rather  the  lex  loci  contractus,  or 
lex  loci  soluHonia.*  Moreover,  if  a  borrowing  member  receives  and 
retains  the  benefits  of  a  mortgage  executed  to  a  foreign  building  and 
loan  association,  he  cannot  assert  that  the  mortgage  is  invalid  be- 
cause of  the  failure  of  the  association  to  comply  with  the  statute  pre- 
scribing the  terms  upon  which  a  foreign  association  may  do  busine^ 

19.  Eversmann  v.  Sehmitt,  53  Ohio  3.  55  L.R.A.  935  note.  And  see 
St.  174,  41  N.  E.  139,  53  A.  S.  R.  fi32,  Mortgages. 

29  L.R.A.  184.  4.  Falls  v.  United  States  Savings, 

20.  St.  John  V.  Iowa  Business  Men's  Loan  &  Bldg.  Co.,  97  Ala.  417,  13  So. 
Building  &  Loan  Ass'n,  136  la.  448,  25,  38  A.  S.  R.  194,  24  L.R.A.  174; 
113  N.  W.  863,  15  L.R.A.(N.S.)  National  Mut.  Building  &  Loan  Ass'n 
503.  of  New  York  v.  Brahan,  80  Miss.  107, 

1.  Johnson  v.  National  Building  &  31  So.  840,  57  L.R.A.  793;  Washing- 
Loan  Ass'n,  125  Ala.  465,  28  So.  2,  82  ton  Nat.  BiiiMins,  Im&u  &  Investiient 
A  S  R  257.  Ass'n  v.  Stanley,  38  Ore.  319,  63  Pac. 

2.  Pine  Bluff  Building  &  Loan  Ass'n  489,  84  A.  S.  R.  793,  58  L.R.A.  816. 
V.  Thalheimer,  74  Ark.  63,  84  S.  W.      55  L.R.A.  933  et  aeq.  note.   And  i>e« 


1032,  109  A.  S.  R.  63. 


infra,  par.  44,  45. 
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in  the  jurisdiction.*  It  may  become 'desirable  and  necessary  for  a 
building  and  loan  association,  in  the  legitimate  conduct  of  ita  \>wd- 
nesSj  to  negotiate  and  assign  the  mortgages  held  by  it  as  security 
for  money  loaned.  If  such  should  be  the  case,  no  reason  can  be 
suggested  why  it  should  not  have  power  to  save  itself  from  the  annoy- 
ance and  risk  of  litigation  by  thus  collecting  its  money.*  It  some- 
times happens  that  the  mortgagor  himself  sells  or  assigns  the  land 
which  he  has  mortgaged  to  the  association.  When  this  is  done,  if 
the  purchaser  makes  the  payments  on  the  stock,  it  is  immaterial 
whethffl  or  not  there  is  an  actual  transfer  to  him  of  the  stock.'  But 
an  assignment  or  sale  of  this  nature  will  not  of  itself  operate  to 
relieve  the  mortgagor  from  the  obligations  imposed  upon  him  by 
his  contract  of  loan.* 

36.  Foreclosure.— When  an  association  seeks  to  foreclose  a  mort- 
gage the  principal  question  to  be  decided  is  the  amount  due.  In 
ascertaining  that  amount  the  court  cannot  look  beyond  tlie  mortgage 
itself.  It  has  been  held  that  the  true  rule  is  to  ascertain  by  proof 
the  probable  duration  of  the  association,  then  to  estimate  the  aggre- 
gate amount  of  the  weekly  and  monthly  instalments  payable  dur- 
ing that  time,  from  that  sum  rebate  a  just  amount  for  interest, 
and  add  thereto  the  arrearages  due,  after  allowing  for  payments  made 
to  tlie  society,  and  the  sum  thus  ascertained  is  the  amount  which 
the  mortgagee  is  entitled  to  receive  in.  prsgsenfi  in  satisfaction  of  the 
mortgage.*  Such  a  mortgage  cannot  be  foreclosed  so  long  as  the 
mortgagor  makes  the  stipulated  monthly  or  weekly  payments  set 
forth  in  it.^"  Of  course,  if  the  amounts  paid  by  the  mortgagor  as 
interest  and  dues  aggregate  a  sum  equal  to  the  amount  the  mortgage 
was  given  to  secure,  a  complaint  for  foreclosure  of  the  mortgage  can- 
not be  sustained.*'  Where  the  association  is  solvent,  and  seeking 
foreclosure  of  a  mortgage,  the  payment  of  the  mortgage  debt,  and 
the  withdrawal  of,  or  settlement  for,  the  shares,  are  contemporaneous 

5.  Spinney  V.  Miller,  114  Ta.  210,  8fj  (K.S.)  98;  JRobertsoD  «.  American 
K.  W.  317,  89  A.  S.  K.  351.  Homestead  Abs'd,  10  Md.  397,  69  Am. 

6.  4  L.R.A.(N.S.)  440  note.  Dec.  145. 

7.  Globe  Building  &  Loan  Go's  A.8-  43  L.R.A.(N.S.)  877  note. 

si^iee  V.  Wood,  110  Ky.  4,  60  S.  W.      But  compare  Hale  v.  Cairns,  8  N".  D. 

8d8,  96  A.  S.  R.  417.  145,  77  N.  W.  1010,  73  A.  S.  R.  746, 

8.  Hutrbinson  v.  Straub,  64  Ohio  St.  44  L.R.A.  261,  wherein  it  was  held 
418,  60  N.  £.  602,  83  A.  S.  R.  764.  that  a  borrower  is  not  entitled  to  ered- 

9.  Roberts  v.  American  Building  &  it  for  does  paid  on  stock,  the  associa- 
Loan  Ass'n,  62  Ark.  572,  36  S.  W.  tion  being  insolvent. 

1085,  54  A.  S.  R.  309,  33  L.R.A.  744;     10.  Meroney  v.  Atlanta  Building  & 

Ottensoser  v.  Scott,  47  Fla.  276,  37  Loan  Ass'o,  116  N.  C.  882,  21  S.  E. 

So.  161, 110  A.  S.  R.  137,  4  Ann.  Cas.  924,  47  A.  S.  R.  841. 
1076,  66  L.R.A.  346;  Butson  v.  Home      11.  Buist  v.  Bryan,  44  S.  C.  121,  21 

Sai-ingB  &  Trust  Co.,  129  la.  370,  105  S.  E.  537,  51  A.  S.  R.  787,  29  L.R.A. 

N.  W.  645, 113  A.  8.  R.  463,  4  L.R.A.  127. 
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acts.**  The  failure  of  the  tfomplaint  in  such  an  action  to  set  out 
the  mortgage  or  state  the  substance  or  purport  of  its  provisions  is 
not  fatal  to  the  maintenance  of  the  suit»  so  as  to  require  a  dismissal 
by  the  court  of  its  own  motion  if  not  set  up  in  the  pleadinj^.  If 
it  shows  a  good  cause  of  suit,  though  defectively  stated,  it  will  sup- 
port a  decree,  and  will  be  allowed  to  stand.  But,  if  it  has  omitted 
an  allegation  material  and  necessary  to  a  maintenance  of  the  suit, 
then  it  must  be  held  insufficient^*  As  to  the  proceedings  to  fore- 
close the  mortgage  and  the  manner  and  terms  of  sale,  the  terms  of 
redemption  of  the  land  from  the  sale,  and  similar  matters,  the  laws 
of  the  state  where  the  land  lies  control.**  One  who  gives  a  bond  and 
mortage  to  an  association,  reciting  in  the  bond  that  he  is  a  member 
thereof,  and  recognizing  the  obligation  of  the  by-laws,  is  estopped  to 
deny  that  he  is  a  member,  in  an  action  to  foreclose  the  mortgage, 
from  the  fact  that  he  never  signed  the  by-laws  as  required,  nor  can 
he  deny  the  legal  existence  of  the  association,^'  or  its  capadty  to 
loan  money >*  Moreover,  if  a  member  allows  an  association  to  fore- 
close a  mortgage  given  by  him  to  secure  a  usurious  loan  without 
making  any  objection  to  the  validity  or  manner  of  the  saXe,  he  will 
be  estopped  from  having  the  sale  set  aside." 


37.  By  the  Association. — The  very  life  of  a  building  and  loan  as- 
sociation depends  largely  on  its  power  to  maintain  actions  at  law 
and  in  equity.  Without  such  power,  the  obligations  incurred  by 
its  members  in  contracting  with  the  a&sociation  would  be  of  no  effect 
as  they  would  be  unenforceable.  Consequently,  these  associations 
are  invested,  either  expressly  or  impliedly,  irith  all  the  necessary 
powers  of  enforcing  their  rights  and  privileges,  not  only  against  their 
members  but  also  against  third  persons.  However,  where  an  asso- 
ciation is  illegal  in  the  sense  that  it  has  failed  to  comply  with  tiie 
statutory  requirements  as  a  condition  to  engaging  in  the  business, 
it  cannot,  it  has  been  held,  maintain  an  action  on  securities  given 
it  to  secure  loans.*^  If  the  association  is  incorporated  it  is  subject 
to  the  same  rules  of  evidence  and  pleading  on  bringing  an  action, 
as  are  applicable  to  all  corporations.  Hence,  if  an  association  in- 
stitutes a  suit  in  its  corporate  name  but  fails  to  allege  in  the  complaint 

12.  Spinney  v.  Miller,  114  la.  210,  16.  West  Winsted  Sav.  Bank  & 
86  N.  W.  317,  89  A.  S.  R.  351.  Bldg.  Aas'n  v.  Ford,  27  Comi.  282,  71 

13.  Washington  Nat.  Bnilding,  Loan  Am.  Dec.  66. 

&  Investment  Ass*n  v.  Stanley,  38  Ore.  17.  AIcDonnell  v.  De  Soto  Sav.  & 

319,  63  Pac.  489,  84  A.  S.  R.  793,  58  Bldg.  Ass'n,  175  Mo.  250,  75  S.  W. 

L.R.A.  816.  438,  97  A.  S.  R.  592. 

14.  Mcllwaine  v.  Ellington,  111  Fed.  18.  Shaw  v.  Benson,  52  L.  J.  Q.  B. 
578,  49  C.  C.  A.  446,  55  LJI.A.  933.  575,  7  Eng.  Rul.  Cas.-486. 

16.  69  Am.  Dee.  152, 165  note. 
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that  it  is  a  corporation,  this  will  not  make  the  complaint  demurrable, 
for,  when  an  association  is  referred  to  in  a  pleading  by  a  name  such 
as  is  usual  in  creating  corporations  and  which  discloses  no  individu- 
als, a  corporate  existence  is  implied  wiUiout  being  specially  averred.** 
On  the  other  hand  it  will  not  be  presumed  in  aid  of  a  complaint 
assailed  by  a  demurrer  that  a  member  was  guilty  of  a  breach  of  coi> 
trac^  for  that  must  be  affirmatively  alleged  by  the  association  as  one 
of  the  elements  of  its  cause  of  action.**  When  an  association  brings 
a  proceeding  to  foreclose  a  mortgage  the  vendee  of  the  mortgaged 
property  cannot  defeat  the  proceeding  by  claiming  that  the  mort- 
gage was  given  to  secure  a  usurious  loan,  for  ftie  defense  of  usury  is 
personal  to  the  borrower  and  his  heirs  or  representatives.*  To  defend 
an  action  brought  by  an  association,  on  the  ground  of  usury,  not 
only  must  the  defense  be  specially  pleaded  but  the  facts  which  are 
claimed  to  render  the  contract  usurious  must  be  specifically  alleged 
in  the  answer  setting  up  the  defense.* 

38.  Against  the  Association. — Inasmuch  as  the  injury  resulting 
to  a  shareholder  from  the  abuse  of  power  by  a  building  association 
may  be  redressed  within  the  association,  the  stockholder  cannot  main- 
tain a  suit  against  it  unlal  he  has  done  all  in  his  power  to  obtain 
redress  within  the  association  for  the  wrong  complained  of.*  The 
effect  of  a  breach  of  contract  or  failure  of  duty  by  an  association  is 
not  to  devest  rights  which  have  already  attached,  nor  to  undo  things 
which  have  been  done  in  conformity  with  the  contract,  but  only  to 
vest  in  the  injured  member  a  right  of  action  for  damages  or  specific 
performance,  if  he  wishes  to  stand  upon  his  contract  right,  and,  if 
he  does  not,  to  demand  a  rescission  of  the  contract  or  a  settlement 
by  way  of  withdrawal.  These  are  elementary  principles  of  law,  which 
the  courts  cannot  disregard,  however  harsh  their  operation  may  be. 
Relief  from  a  contract  cannot  be  given  by  the  courts  merely  because 
it  is  a  hard  one,  or  an  improvident  one,  or  to  punish  somebody  for 
wrongdoing.*  When  an  association  exercises  its  power  of  sale  over 
a  member's  stock  on  account  of  a  default  in  the  payment  of  dues,  but 
does  so  in  a  wrongful  and  irregular  manner,  such  a  sale  is  unlawful 
and  is  sufficient  ground  to  sustain  an  action  for  conversion.  To 
exercise  this  power  of  sale  the  association  must  strictiy  comply  with 

19.  Stein  v.  Indiftnapolis  Bldg.  Ijoeh  ing  &  Loan  Ass'n  v.  McKav,  217  Til. 
Fund  &  Sav.  Ae^n,  18  Ind.  237,  81  551,  75  N.  E.  569,  108  A.  S.  R.  263. 
Am.  Dec.  353.  3.  Jofanson  v.  National  Building  & 

20.  Lime  City  Building,  S.  &  L.  Loan  Ass'n,  125  Ala.  465,  28  So.  2, 
Ass'n  V.  Wagner,  122  Ind.  78,  23  N.  82  A.  S.  R.  257. 

E.  689,  17  A.  S.  E.  342.  4.  Borkheimer    v.    National  Mut. 

1.  See  supra,  par.  30.  Building  &  Loan  Ass'n,  59  \V.  Ya. 

2.  Borrowers'  &  InvwtoTs'  Bldg.  200^  53  S.  E.  872,  4  L.RA.(N.S.) 
Ass'n  V.  Eklund,  190  lU.  257,  60  N.  1047. 

£.  521,  52  L.R.A.  637;  Home  Build- 
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all  the  conditions  of  ita  by-laws  and  also  have  regard  for  the  terms 

of  the  contract  made  with  the  defaulting  men>ber.  This  is  an  essen- 
tial requisite,  and  if  the  association  sells  a  member's  stock  in  utter 
disregard  of  tlie  letter's  rights,  it  will  have  no  defense  when  the  ag- 
grieved member  seeks  satisfaction.  The  assignee  of  a  member  whose 
stock  has  been  thus  wrongfully  converted  has  the  same  rights  as 
those  of  his  predecessor  in  interest.  So  if  an  action  for  conversion, 
or  one  in  the  nature  of  a  special  action  on  tiie  case  for  a  wrongful 
interference  with  his  right  as  a  stockholder,  could  be  maintained 
by  the  member,  that  remedy  belongs  to  the  assignee  «nd  may  be 
exercised  by  him.*  li'hen  the  elements  exist  which  are  essential  to 
autliorize  or  constitute  an  action  for  conversion  of  shares  of  stock, 
or  one  in  the  nature  of  a  special  action  on  tiie  case,  it  must,  on  prin- 
ciple, be  wholly  immaterial  who  has  become  the  purchaser  at  a  sile, 
or  whether  it  sold  for  the  amount  due  as  arrearages,  and  for  which  the 
association  had  a  lien,  or  for  more  than  that  amount.  The  right  of 
action  in  eitlier  case  is  founded  upon  the  fact  that  there  has  been 
a  distinct  act  of  dominion  wrongfully  exercised  over  the  stockhold- 
er's property,  inconsistent  with  his  right  and  in  denial  of  it.*  The 
officers  of  an  association  are  competent  witnesses  upon  the  question 
of  the-  terms  of  a  contract  of  loan  made  by  a  member  with  .the  asso- 
ciation,' and  it  has  also  been  held  that  the  declarations  of  officers 
in  the  discharge  of  their  duties  as  such  are  admissible  against  the 
association.* 

X.  Termination"  and  Insolvency 

39.  In  General. — If  building  and  loan  associations  should  keep 
strictly  within  the  purpose  for  which  they  are  organized,  it  is  ditti- 
cult  to  conceive  how  they  could  become  insolvent,  for  their  only 
creditors  should  be  the  members  or  stockholders,  and  the  securities 
taken  should  constantly  become  more  ample  through  the  diminution 
of  the  indebtedness  resulting  from  the  monthly  payments  of  in- 
terest and  premiums.  The  history  of  these  associations,  however, 
shows  that  they  have  been  drawn  into  speculation,  and  that  their 
officers,  instead  of  relying  solely  upon  the  natural  sources  of  supply 
of  capital  to  be  loaned,  have  hypothecated  their  notes  and  mortgages 
to  secure  additional  funds  for  loaning,  and,  through  mismanagement 
or  a  shrinkage  in  the  value  of  the  securities,  tAi6  associations  have 

6.  Allen  v.  American  Bldg.  &  Loan  7.  Spithover  v.  Jefferson  Bldg,  & 

Asa'n,  49  Minn.  544,  52  N.  W.  144.  .S2  Loan  Ass'n,  225  Ho.  660,  126  S.  W. 

A.  S.  R.  574;  Carpenter  v.  American  766,  20  Ann.  Cas.  1248,  26  L.B.A. 

Bldg.  8b  Uion  Ass'n,  54  Minn.  403,  56  (N.8.)  1135. 

N.  W.  95,  40  A.  S.  S.  345.  8.  North   *  meriea  Bldg.  Ass'n  o. 

6.  Allen  «.  American  Bldg.  ft  Loan  Sutton,  35  Pa.  St.  463,  78  Am.  Dee. 

Ass'n,  49  Minn.  544;  52  N.  W.  144,  349. 
32  A.  S.  R.  574. 
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become  insolvent  and  been  placed  in  the  hands  of  a  receiver,  or 
otherwise  been  rendered  unable  to  proceed,  and  then  the  question  iS 
presented,  What  ia  tiie  result  upou  the  rights  and  liabilities  of  the 
members  or  stockhoUers  of  such  insolvency,  involving,  as  it  neces- 
sarily does,  an  abandonment  of  iha  scheme  of  the  corporate  enter- 
prise? Usually,  the  loans  have  been  made  payable  at  a  period  when, 
according  to  the  expectation  of  the  members,  the  stock  pledged  would 
be  equivalent  in  value  to  the  amount  of  the  loan,  and  thus  the  obli- 
gation would  be  canceled  without  any  direct  payment  of  money.' 
The  insolvency  of  a  building  and  loan  association  ia  sui  generis.  It 
is  such  a  condition  as  reduces  the  available  and  coUectible  assets 
below  the  Iev6l  of  the  stock  already  paid  in,  and  makes  il  impossible 
for  the  association  to  pay  back  to  its  stockholders  the  amount  of  their 
contributions.  However,  it  does  not  consist  in  the  inability  to  pay 
its  available  debts,  but  merely  in  the  inability  to  satisfy  the  de- 
mands of  its  own  members.^**  The  dissolution  of  the  association  neces- 
sarily puts  an  end,  not  only  to  its  capacity  to  receive,  from  tame 
to  time,  the  small  payments  due  from  its  members,  but  also  to  the 
posEdbility  of  their  being  turned  to  account,  for  their  benefit,  by  means 
of  ^e  S3^m  of  investment  and  reinvestment  pecuUar  to  the  building 
association.*^  The  member's  duty  to  make  regular  stock  payments — 
a  duty  inddent  to  his  memberahip  only — ceases,  for  tiie  stock  itself 
is  destroyed,  and  the  membership  dies  with  the  association.  Not  only 
is  this  so,  but  ihe  further  fact  is  established,  almost  without  dissent, 
that  upon  the  prematura  dissolution  of  such  an  association  the  ad- 
vanced members  may  be  compelled  to  pay  forthwith  the  balances  dofi 
from  them  on  their  securities,  although  the  latter  be  given  in  terms 
only  for  liie  payment  of  instalments.^*  Thus  it  seems  that,  when 
t^e  association  is  defunct,  membership  ceases,  and  all  contracts  must 
of  necessity  be  set  aside.  It  is  upon  the  theory  of  the  rracission  and 
abrogation  of  the  contracts  that  equity  steps  in  and  winds  up  its 
affairs,  and  makes  a  ratable  distj'ibution  of  assets.^'  If  the  associa- 
tion has  been  prosperous,  the  members  have  the  right,  under  certain 
limitations  and  restii^tions,  to  demand  and  receive  their  proportion- 
ate share  of  the  accumulated  tand ;  but  if  bad  investments  have  been 
made,  or  losses  have  been  sustained,  before  actual  withdrawal,  they 

9.  61  A.  S.  K.  24  note.  dent  Ass'n,  69  Conn.  6,  36  Atl.  1023, 


11.  Curtis  V.  Granite  State  Provi-  S.  C.  121,  21  S.  E.  527,  51  A,  S.  R. 
dent  Ass'n,  69  Conn.  6,  36  Atl.  1023,  787,  29  L.RA.  127;  Leahy  v.  National 
61  A.  S.  R.  17;  Buist  v.  Bryan,  44  S.  Building  &  Loan  Ass'n,  100  Wis.  555, 
C.  121,  21  S.  E.  537,  51  A.  S.  R.  787,  76  N.  W.  625,  69  A.  S.  R.  945. 

29  L.R.A.  127 ;  Leahy  v.  National  As  to  the  mode  of  setUement  aee  ««- 
Bnilding  &  Loan  Ass'n,  100  Wis.  555,  pra,  par.  33. 

76  N.  W.  625,  69  A.  S.  R.  945.  13.  Leahy  c.  National  Building  & 

29  L.RA.  134  note.  Loan  Ass'n,  100  Wis.  555,  76  N.  W. 

12,  Curtis  V.  Granite  State  Provi-  625,  69  A.  6.  R.  945. 
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10.  8  Ann.  Cas.  836  note. 


61  A.  S.  R.  17;  Buist  v.  Bryan,  44 
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must  bear  their  just  proportion  thereof.**   When  a  building  aaao- 

ciation  has  failed  to  fulfil  the  object  of  its  creation,  and  has  be- 
come hopelessly  insolvent,  it  cannot  be  justly  or  equitably  wound  up 
on  any  other  principle.  After  expenses  incident  to  the  administra- 
tion of  its  assets  are  deducted,  the  general  <^editors,  if  any,  should 
be  first  paid  in  full,  and  the  residue  of  the  fund  should  be  distributed 
pro  rata  among  those  whose  claims  are  based  upon  stock  of  the 
association,  whether  they  have  withdrawn  and  hold  orders  for  the 
withdrawal  value  thereof  or  not.  Both  classes  are  equally  meritorious, 
and,  in  the  marshaling  of  the  assets,  neither  is  entitled  to  priority 
over  tiie  other.  The  claims  of  each  are  alike  based  on  their  relation 
to  the  association  as  members  thereof.  While  it  may  be  true  that  a 
stockholder  may  recover  judgment  ageiinst  the  corporation,  and  thus 
become,  in  a  certain  sense,  a  creditor  thereof,  he  is  nevertheless  not 
a  creditor  within  the  meaning  of  the  assignment  laws."  As  the  pre- 
mature dissolution  or  discontinuance  of  the  business  of  a  building 
and  loan  association  must  necessarily  disappoint  the  expectation  of 
its  members  and  impair  their  rights,  tiie  association  itself  has  no 
authority  to  discontinue  its  business  until  the  shares  of  stock  have 
become  worth  the  sum  provided  for  in  the  by-laws  or  articles  of 
incorporation ;  ^*  nor  can  the  legislature,  by  an  amendment  of  the 
laws  upon  the  subject,  authorize  such  premature  dissolution  or  wind- 
ing up  as  against  the  protest  of  the  stockholders  whose  rights  have 
accrued  prior  to  the  enactment  of  the  amendatory  statute.*' 

40.  Effect  of  Insolvency. — The  insolvency  of  a  building  and  loan 
association  puts  an  end  to  its  business  operations,*^  at  least  so  far  as 
future  performance  is  concerned ;  *'  to  a  certain  extent,  it  also  ends 
the  contract  between  it  and  its  members  respectively,  and  nothing 
remains  but  to  wind  it  up  in  such  a  manner  as  to  do  equity  to  cred- 
itors, and  between  the  members  themselves.***  The  shareholder  who 

14.  MacMurray  v.  Sidwell,  155  Ind.  Bldg.  Ass'n,  114  Ind.  226,  16  N.  E. " 
560,  58  N.   E.  722,  80  A.   S.   R.  486,  5  A.  S.  R.  608. 

255.  61  A.  S.  R.  25  note;  4  L.R.A.(N.S.) 

Of  course,  in  such  winding  up,  bor-  1047  note, 

rowers  who  have  already  received  in  17.  61  A.  S.  R.  25  note, 

advance  the  fixed  par  value  of  their  18.  Curtis  v.  Granite  State  Provi- 

stock  receive  nothing  more.    State  v.  dent  Ass'n,  69  Conn.  6,  36  Atl.  1023, 

Redwood  Falls  Bldg.  &  Loan  Ass'n,  61  A.  S.  R.  17;  Knutson  v.  Northwest- 

45  Minn.  154,  47  N.  W,  540, 10  L.RJL  em  Loan  &  Building  Ass'n,  67  Minn. 

752.  201,  69  N.  W.  889,  64  A.  S.  R.  410  and 

61  A.  S.  R.  25  note;  29  L.R.A.  177  note, 

note.  19.  Knutson  v.  Northwestern  XjOUI 

15.  Rabbitt  v.  WUcoxen,  103  la.  35,  &  Building  Ass'n,  67  Minn.  201,  69  N. 
72  N.  W.  306,  64  A.  S.  R.  152,  38  W.  889,  64  A.  S.  R.  410. 

L.R.A.  183;  Colin  v.  WeUford,  102  20.  Curtis  v.  Granite  State  Provi- 

Va.  581,  46  S.  E.  780,  102  A.  S.  R.  dent  Ass'n,  69  Conn.  6,  36  Ati.  1023, 

859.  61  A.  S.  R.  17.  ■ 

16.  Barton  c.  Enterprise  Loan  &  10  Ann.  Gas.  301  note. 
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has  been  a  member  remains  a  member,  liable  to  his  just  proportion 
of  losses  and  expenses.  He  suffers  a  hardship,  in  that,  instead  of 
having  his  payments  on  his  loan  disljributed  in  small  instalments 
over  many  years,  he  is  compelled  by  the  necessity  of  the  ntuation, 
and  the  nature  of  the  building  and  loan  association,  to  pay  up  his 
loan  in  one  lump  sum.  This  often  involves  great  injustice  to  him, 
but  it  is  nevertheless  one  of  the  ris^  which  he  assumed  in  becoming 
a  member  of  the  association.  There  are  instances  where,  because  of 
peculiarly  framed  contract  stipulations,  a  shareholder  may  cease  to 
be  a  member  upon  insolvency  or  premature  liquidation,  but  ordinarily 
this  is  not  the  case.  It  is  tiioroughly  settled  by  Jiie  authorities  that 
when  such  insolvency  ensues,  or  sudi  premature  liquidation  occurs, 
the  contract  between  the  borrower  and  the  association  is  abrogated; 
but  there  is  diversity  of  opinion  as  to  the  point  of  time  from  which 
it  is  to  be  abrogated.^  Some  of  the  earlier  authorities  held  liiat, 
since  tiie  association  cannot  do  for  a  borrower  what  it  contracted 
to  do,  the  contract  is  abrogated  in  such  case  ab  iniHo,  and  the  simple 
relation  of  debtor  and  creditor  between  the  borrower  and  the  associa- 
tion established  from  the  beginning.'  In  other  words,  the  non- 
borrower  would  in  such  case  sustain  the  whole  burden  of  the  loss 
incurred  up  to  the  time  of  such  insolvency.  The  true  doctrine  un- 
doubtedly is  that  the  contracts  are  to  be  abrogated  for  the  future, — 
that  is  to  say,  so  far  as  they  are  executory, — ^but  that  prior  to  in- 
solvency they  shall  stand.*  I 
41.  Rights  and  Liabilities  of  Members. — ^Where  the  premature 
winding  up  or  dissolution  of  the  association  is  the  result  of  its  in- 
solvency and  the  appointment  of  a  receiver,  or  from  such  other  cir- 
cumstances as  make  it  clear  that  the  association  can  no  longer  con- 
tinue in  business  and  that  the  expectations  of  its  members  can  never 
be  realized,  the  court«,  so  far  as  possible,  treat  this  changed  condition 
of  affairs  as  equivalent  to  a  rescission  and  as  terminating  the  contract 
between  it  and  its  members.*  But  after  insolvency,  neither  the 
association  nor  its  receiver  is  entitled  to  enforce  subsequently  accru- 
ing liabilities  either  for  dues  or  premiums.*  So  far  as  the  liability 
of  the  individual  members  to  the  creditors  of  the  association  is  con- 


1.  People's  Building  &  Loan  Ass'n 
V.  McPhilamy,  81  Miss.  61,  32  So. 
1001,  95  A.  S.  R.  454,  59  LJl.A.  743. 

2.  People's  Bnilding  &  Loan  Ass'n 
V.  McPhilamy,  81  Miss.  61,  32  So. 
1001,  95  A.  S.  R.  454,  59  L.R.A.  743; 
Buist  V.  Brvan,  44  S.  C.  121,  21  S.  E. 
537,  51  A.  S.  R.  787,  29  L.R.A.  127. 

8.  People's  Building  &  Loan  Ajss'n 
V.  MePbUamy,  81  Miss.  61,  32  So.  1001, 
95  A.  S.  R.  454,  59  L.R.A.  743. 

4.  Curtis  V.  Oranite  State  Provi- 


dent Ass'n,  69  Conn.  6,  36  Atl.  1023, 
61  A.  S.  R.  17;  Spinney  v.  Chapman, 
121  la.  38,  95  N.  W.  230, 100  A.  S.  R. 
305;  Preston  v.  Rockey,  185  N.  Y.  186, 
77  N.  E.  1156,  7  Ann.  Cas.  315; 
Strauss  v.  Carohna  Inter-State  Build- 
ing &  Loan  Ass'n,  117  N.  C.  308,  23 
S.  E.  450,  53  A.  S.  R.  585,  30  L.RJL. 
693. 

64  A.  S.  R.  415  note. 
5.  Curtis  V.  Oranite  State  Provi- 
dent Asa'n,  69  Conn.  6,  36  Atl.  1023, 
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cerned,  it  has  been  held  that  if  the  association  is  uniDcorporated,  the 
members  are  liable  as  partners.  But  as  a  general  nile  the  extent  ot 
the  liabiUty  of  each  member  is  his  stock  interest >  Of  necessity, 
the  fact  of  insolvency  works  a  radical  change  in  the  relation  of  the 
parties,  and  makes  impossible  of  accomplishment  the  special  results 
featured  by  the  contract  as  originally  made.'  This  necessitates  a 
method  of  settlement  with,  borrowing  members  not  provided  for  in 
the  original  contract,  which  method  has  already  been  considered.^ 
42.  Appointment  and  Duties  of  Receivers. — While  a  court  of  equity 
has  jurisdiction  to  wind  up  the  affairs  of  a  building  association  when 
the  purposes  for  which  it  was  organized  have  failed,*  still  the  mere 
fact  that  the  association  has  ceased  to  do  bu^ness  uid  is  no  longer 
a  going  concern,  and  that  the  purposes  for  which  it  was  organized  can- 
not be  carried  out,  when  it  is  already  in  process  of  liquidation,  will 
not  justify  the  appointment  of  a  receiver  on  the  application  of  one 
or  more  dissenting  stockholders.'^  To  justify  the  appointment  of  a 
receiver  under  such  circumstances,  it  must  be  shown  that  the  meUiod 
of  liquidation  adopted  is  inequitable  or  impracticable,  by  reason 
of  conflicting  interests,  or  that  those  having  charge  of  winding  up 
the  affairs  of  the  a^ociation  are  unlit  or  improper  persons  for  ^at 
purpose,  or  are  unable  or  unwilling  to  act,  or  are  pursuing  a  course 
injurious  to  the  interests  of  the  members.''  Such  a  state  of  affairs 
existing,  it  becomes  the  duty  of  the  one  appointed  as  receiver  to  pro- 
ceed to  collect  the  assets  of  the  association.'*  As  receiver  he  repre- 
sents the  corporate  body,  and  not  its  shareholders.  In  such  capacity 
he  succeeds  to  all  rights  of  action  which  had  accrued  to  the  associa- 
tion, but  not  to  those  which  rested  in  the  shareholders."  In  regard 
to  the  mortgage  debts  of  the  members  he  proceeds  in  the  same  man- 
ner as  the  directors  or  officers  would  have  done  had  not  insolvency 
supervened.'*   Moreover,  he  may,  by  proper  proceedings,  make  an 

61  A.  S.  R.  17  and  note;  Buist  r.  Loan  Ass'n,  73  Minn.  203,  75  N.  W. 
Bryan,  44  S.  C.  121,  21  S.  E.  537,.  51  1116,  72  A.  S.  R.  616.  And  see  Bar- 
A.  S.  R.  787,  29  LJl-A.  127.  ton  v.  Enterprise  Loan  &  Bidg.  Ass'n, 

6.  69  Am.  Dec.  155  note;  64  A.  S.  114  Ind.  226, 16  N.  E.  486,  5  A.  S.  R. 
R.  826  note.  608. 

7.  Spinney  v.  Chapman,  121  la.  38,  12.  Hale  v.  Cairns,  8  N.  D.  145,  77 
95  N.  W.  230,  100  A.  S.  R.  305.  N.  W.  1010,  73  A.  S.  R.  746,  44  L.R.A. 

8.  See  supra,  par.  33.  261. 

9.  Sjobey  v.   Security  Savings  &      13.  Young  v.  Stevenson,  180  III.  608, 
Loan  Ass'n,  73  Minn.  203,  75  N.  W.  54  N.  E.  562,  72  A.  S.  R.  236. 
1116,  72  A.  S.  R.  616.  14.  In  re  State  Mutual  Building  & 

68  A.  S.  R.  861  note;  72  A.  S.  R.  Loan  Ass'n  of  New  Jersey,  74  N.  J. 
47  note;  20  L.R.A.  214  note.  Eq.  807,  71  Atl.  251,  19  L'.R.A.(N.S.) 

10.  Sjobey  v.  Security  Savings  &  588. 

Loan  Ass'n,  73  Minn.  203,  75  N.  W.  A  receiver  of  a  building  and  loan 
1116,  72  A.  S.  R.  616.  association  is  a  proper  party  to  bring 

20  L.R.A.  214  note.  suit  against  the  stockholders  of  an  as- 

11.  Sjoberg  V.  Security  Savings  ft  soeiation  who  have  withdrawn  since 
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assessment  upon  the  stockholders  of  the  amount  necessary  to  dis- 
charge the  liabilities  of  the^  associataon,  and  to  this  end  is  entitled 
to  maintain  an  action  to  enforce  such  assessment  both  against  borrow- 
ing and  nonborrowing  members.'* 

XI.  Foreign  Associations 

43.  Roles  of  Comity. — ^Wherea  building  and  loan  association,  in- 
corporated or  organized  in  compliance  with  the  laws  of  one  state, 

carries  its  business  into  another  state  it  thereupon  becomes  bound 
to  conduct  its  affairs  in  the  manner  prescribed  by  the  statutes  exist- 
ing in  that  particular  jurisdiction,**  and  becomes  subject  to  all  the 
liabilities,  restrictions  and  duties  imposed  upon  corporations  of  Hke 
character  organized  under  the  general  laws  thereof.''  It  is  familiar 
law  applicable  to  building  and  loan  associations  as  well  as  other 
corporations  that  the  recognition  of  the  existence  of  a  corporation 
by  any  otiier  than  ihe  state  of  its  creation,  and  the  enforcement  of 
its  contracts  made  therein,  depend  purely  upon  comity,  a  comity 
which  is  never  extended  where  the  existence  of  the  corporation  or 
the  exercise  of  its  powers  are  prejudicial  to  the  interests  or  repug- 
nant to  the  policy  of  the  foreign  state.  Having  no  absolute  right 
of  recognition  in  other  states,  but  depending  for  such  recognition  and 
the  enforcement  of  its  contracts  upon  their  assent,  it  follows,  as  a  mat- 
ter of  course,  that  such  assent  may  be  granted  upon  such  terms  and 
conditions  as  those  states  may  think  proper  to  impose.  They  may 
exclude  a  foreign  association  entirely,  they  may  restrict  its  business 
to  particular  localities,'®  or  they  may  exact  such  security  for  the 
performance  of  its  contractii  with  their  citizens  as,  in  their  judgment, 
will  best  promote  the  public  interests.    The  whole  matter  rests  in 

the  association  has  become  insolvent,  1047;  Standard  Home  Co.  v.  Beed, 

where  it  appears  that  the  court  ap-  70  W.  Ya.  636,  74  S.  £.  877^  Ann. 

pointing  the  receiver  directed  him  to  Cas.  1914A  696. 

take  possession  of  the  association's  g.B-  17.  Rhodes  v.  Missouri  Savings  ft 

sets,  and  to  brin^  snch  suits  as  were  Loan  Co.,  173  UI.  621,  50  N.  E.  998. 

necessary  for  their  recovery.   Aldriefa  42  L.R.A.  93. 

V.  Gray,  147  Fed.  453,  77  C.  C.  A.  597,  But  failure  of  a  foreign  boilding  and 

8  Ann.  ('as.  832.  loan  association  to  comply  with  a  stat- 

15.  Wohlford  v.  Citizens'  Building  utory  provision  reqnirii^  its  artieles 
Loan  &  Savings  Ass'n,  140  Ind.  662,  of  association  and  by-laws  to  be  record- 

40  N.  £.  694,  29  L.R^  177  and  note;  ed  in  the  ofBce  of  the  secretary  of  state, 
Eversmann  v.  Schmitt,  53  Ohio  St.  172,  does  not  preclude  it  from  transacting 

41  K.  E.  139,  53  A.  S.  B.  632,  29  business  m  the  state.  Bnrkbetmer  «. 
UR.A.  184.  National  Mnt.  Building  &  Loan  Ass'n, 

61  A.  8.  R.  30  note.  59  W.  Va.  209,  53  S.  E.  372,  4  L.R.A. 

16.  Rhodes  v.  Missouri  Savings  &  (N.S.)  1047. 

Loan  Co.,  173  HI.  621,  50  N.  E.  998,  18.  Floyd  v.  National  Loan  &  Invest- 

42  ^.R.A.  93;  Burkheimer  v.  Nation-  ment  Co.,  49  W.  Va.  327,  38  S.  G.  653, 
at  Mut.  Building  ft  Loon  Ass'n,  59  W.  87  A.  S.  R.  805,  54  L.RJk.  536. 
Va.  209,  53  S.  E.  372,4  L.R.A.(N.S.) 

389 


Digitized  by 


Goo 


i  43  BUILDING  AND  LOAN  ASSOCIATIONS        4  B.  C.  L. 

their  discretion."  In  harmony  with  the  general  law  of  comity  the 
presumption  should  be  indulged  that  an  association  of  one  state, 
not  forbidden  by  the  laws  of  its  being,  may  exercise  within  any  other 
state  the  general  powers  conferred  by  its  own  charter,  unless  it  is 
prohibited  from  so  doing,  either  in  the  direct  enactments  of  the 
latter  state,  or  by  its  public  policy,  to  be  deduced  from  the  general 
course  of  legislation,  or  from  the  settled  adjudications  of  its  highest 
court.**  But  an  association  having  for  its  basis  of  operation  a  scheme 
foreign  in  any  particular  to  that  which  characterizes  building  and 
loan  associations  proper  cannot  be  classed  with  such  associations,  and 
therefore  is  without  the  pale  of  the  law  adopted  for  their  government 
and  protection.^  Primarily,  such  an  association  has  no  existence  be- 
yond the  territorial  limits  of  the  state  creating  it,  and  when  it  under- 
takes business  beyond,  it  does  so  only  by  comity.  Comity  requires 
that  foreign  associations  be  allowed  to  enforce  the  valid  contracts  made 
by  them  in  any  jurisdiction,^  but  it  does  not  require  that  they 
be  permitted  to  enforce  contracts  in  conflict  with  the  laws  of  the 
particular  jurisdiction  and  thus  give  to  the  foreign  association  an 
advantage  which  a  resident  association  cannot  claim.*  In  other 
words  comity  does  not  require  the  courts  of  a  state  other  than  that 
in  which  an  association  is  incorporated  to  enforce  a  foreign  contract 
repugnant  to  the  public  policy  of  the  forum,  nor  does  it  require 
that  the  association  be  granted  greater  privileges  in  making  contracts 
within  a  foreign  state  than  are  accorded  domestic  associations.*  If 
the  law  as  to  the  settlement  of  a  foreign  loan  association  with  its 
borrowers  in  the  state  of  its  domicil  is  not  shown,  it  must  be  pre- 
sumed to  be  the  same  as  that  of  the  state  in  which  a  settlement 
is  asked.*    On  the  theory  that  the  decree  of  a  foreign  court  has 

19.  Clarke  v.  Darr,  168  Ind.  101,  80  1.  WoshingitoD  Nat.  Building,  Loan 
N.  E.  19,  9  L.R.A.(N.S.)  460;  Brady  &  Investment  As^n  v.  Stanley,  38  Ore. 
V.  Mattem,  125  la.  158, 100  N.  W.  358,  319,  63  Pae.  489,  84  A.  S.  E.  793,  58 
106  A.  S.  R.  291;  Southern  Building  L.R.A.  816. 

&  Loan  Ass'n  v.  Nonnan,  98  Ky.  294,  2.  Shannon  v.  Gebrgia  State  Build- 

32  S.  W.  952,  56  A.  S.  E.  367,  31  ing  &  Loan  Ass'n,  78  Miss.  955,  30 

LJI.A.  41;  Floyd  v.  National  Loan  &  So.  51,  84  A.  S.  R.  657,  57  L.R.A.  800. 

Investment  Co.,  49  W.  Va.  327,  38  S.  3.  Rhodes  v.  Missouri  Savings  & 

E.  653,  87  A.  S.  R.  805,  54  L.R.A.  536;  Loan  Co.,  173  111.  621,  50  N.  E.  998, 

Lewis  V.  American  Savings  &  Loan  42  L.R.A.  93;  Shannon  v.  Georgia 

Ass'n,  98  Wis.  203,  73  N.  W.  793,  39  State  Bnilding  &  Loan  Ass'n,  78  Miss. 

LJl-A.  559.    And  see  Corporations.  955,  30  So.  51,  84  A.  S.  R.  657,  57 

A  statute,  requiring  a  depodt  of  L.R.A.  800. 

seenrities  by  a  foreign  association  as  4.  Falls  v.  United  States  Savings, 

a  prereqaisite  to  the  right  to  transact  Loan  &  BIdg.  Co.,  97  Ala.  417,  13  So. 

business,  is  valid,  being  a  proper  ex-  25,  38  A.  S.  R.  194,  24  L.R.A.  174; 

ereise  of  the  police  power.   9  LJt.A.  Shannon  v.  Georgia  State  Building  & 

(N.S.)  461  note.  Loan  Ass'n,  78  Miss.  955,  30  So.  51, 

20.  Floyd  V.  National  Loan  &  In-  84  A.  S.  R.  657,  57  L.R.A.  800. 
vestment  Co.,  49  W.  Va.  327,  38  S,  E.  6.  Spinney  v.  Miller,  114  la.  210, 
653,  87  A.  S.  R.  805,  54  L.R.A.  536.  86  N.  W.  317,  89  A.  S.  R.  351. 
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no  extra-territorial  force  it  has  been  considered  that  the  appointment 
of  a  receiver  for  an  association  in  the  state  of  its  domicil  does  not 
operate  to  suspend  the  right  to  bring  suit  against  the  association 
in  another  state.* 

44.  Law  Governing  Contracts. — ^The  general  rule  that  a  contract 
made  in  one  place  to  be  executed  in  another  is  to  be  governed  by  the 
laws  of  the  place  of  performance,'  is  fully  applicable  to  contracts 
of  building  and  loan  associations.^  This  general  rule  is  subject 
to  the  qualification  that  the  parties  act  in  good  faith,  and  that  the 
form  of  the  transaction  is  not  adopted  to  di^ise  its  real  character.* 
If -it  is  against  the  settled  policy  of  a  jurisdiction  as  uinounced  by 
legislative  enactments,  to  permit  foreign  a^ociations  to  transact  busi- 
ness within  its  confines  without  first  complying  with  the  require- 
ments of  the  statutes,  it  is  not  in  the  power  of  contracting  parties  to 
avoid  such  compliance  by  stipulating  in  their  contract  that  it  shall 
be  construed  by  the  laws  of  some  other  jurisdiction.'*  But  when 
acting  in  good  faith,  the  parties  to  a  building  association  loan  may 
substitute  the  laws  of  another  place  and  country  than  that  where 
the  contract  is  entered  into,  both  in  relation  to  the  legality  and  extent 
of  the  original  obligation  and  in  relation  to  the  respective  rights 
of  the  parties  for  a  breach  or  violation  of  its  terms.  When  parties 
seek  to  enforce  such  obligations  in  the  courts  of  the  jurisdiction 
whose  laws  have  been  adopted  as  those  of  the  contract,  it  presents 
only  an  ordinary  case  of  jurisdiction  to  the  court  over  a  contract 
made  under  the  same  laws  of  the  forum,  and  by  parties  within  its 
jurisdiction.'*  But  when  the  enforcement  of  the  contract  is  sought 
in  the  courts  of  a  jurisdiction  governed  by  another  rule  than  the 
local  or  adopted  law  of  that  contract,  the  law  governing  it  has  no 
force  or  obligation  ex  proprio  vigore  in  that  forum,  but  ex  comitate, 
under  the  general  public  law,  the  court  will  enforce  it,  giving  extra- 

6.  Southern  Building  &  Loan  Ass'n  C.  236,  47  S.  E.  63,  1  Ann.  Gas.  239. 
of  Knoxville  v.  Price,  88  Md.  155,  41      55  L.R.A.  942  note. 

Atl.  53,  42  L.R.A.  206.  9.  National  Mut.  Building  &  Loan 

7.  See  Conflict  of  Laws.  Ass'n  of  New  York  v.  Bureh,  124  Mich. 

8.  Hayes  v.  Southern  Home  Build-  57,  82  N.  W.  837,  83  A.  S.  R.  311; 
ing  &  Loan  Ass'n,  124  Ala.  663,  26  Meroney  v.  Atlanta  Building  &  Loan 
So.  527,  82  A.  S.  R.  216;  National  Ass'n,  116  N.  C.  882,  21  S.  E.  924,  47 
Mut.  Building  &  Loan  Ass'n  of  New  A.  S.  R.  841. 

York  V.  Burch,  124  Mieh.  56,  82  N.  W.  10.  Henui  v.  Fidelity  Building  & 
837,  83  A.  S.  R.  311;  Meroney  v.  At-  Loan  Ass'n,  61  Neb.  744,  86  N.  W. 
lanta  Building  &  Loan  Ass'n,  116  N.  475,  87  A.  S.  R.  519;  Washington  Nat. 
C.  882,  21  S.  E.  924,  47  A.  S.  R.  841;  Building,  Loan  &  Investment  Ass'n  v. 
Pacific  Bldg.  Co.  t;.  Hill,  40  Ore.  280,  Stanley,  38  Ore.  319,  63  Pac.  489,  84 
67  Pac.  103,  91  A.  S.  R.  477,  56  L.R.A.  A.  S.  R.  793,  58  L.R.A.  816. 
163;  People's  Building,  Loan  &  Sav-  11.  Equitable  Building  &  Loan  Ass'n 
ing  Ass'n  v.  Berlin,  201  Pa.  St.  1,  50  v.  Corley,  72  S.  C,  404,  52  S.  B.  48, 
Atl.  308,  88  A.  S.  R.  764;  Columbian  110  A.  S.  R.  615. 
BuUding  &  Loan  Ass'n  v.  Rice,  68  S. 
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territorial  effect  to  the  laws  of  another  government  where  it  is  not 
dangerous,  inconvenient,  immoral,  nor  contrary  to  the  public  poUcy 
of  the  local  government.** 

45.  Application  of  Usury  Laws. — ^As  stated  in  the  preceding  para- 
graph, the  general  principle  in  relation  to  building  association  con- 
tracts made  in  one  place  to  be  performed  in  another  is  well  settled. 
They  are  to  be  governed  by  the  law  of  the  place  of  performance, 
and  accordingly  if  the  interest  allowed  by  the  law  of  the  place  of 
performance  is  higher  than  that  permitted  at  the  place  of  contract, 
the  parties  may  stipulate  for  the  higher  interest  without  incurring 
the  penalties  of  usury.**  It  is  also  well  settled  that  if  the  rate  of  in-' 
terrat  be  higher  at  the  place  of  the  contract  than  at  the  place  of 
performance  the  parties  may  lawfully  contract  in  that  case  also  for 
the  higher  rate.**  In  other  words  the  parties  may  contract  for  in- 
terest according  to  the  law  of  the  place  of  contract,  or  for  interest 
at  the  rate  of  the  place  of  performance  of  the  contract,  although 
in  the  latter  ease  it  may  be  at  a  higher  rate  than  at  the  place  of 
m^ng  the  contract.*'^  While  an  association  created  in  one  jurisdic- 
tion may,  upon  the  principle  of  comity,  exercise  within  another 
jurisdiction  the  powers  conferred  by  its  charter,  if  not  inconsistent 
with  the  law  or  against  the  public  policy  of  ihe  latter  place,  still 
the  law  of  comity  only  permits  building  associationa  to  do  in  a  for- 
eign state  such  acts  as  individuals  are  permitted  to  do,  and  it  is  clear 
that  an  association  exempted  from  the  usury  laws  of  its  own  state 
cannot  carry  that  exemption  into  and  assert  it  in  the  courts  of  an- 
other state,  a  thing  that  is  permitted  to  no  individual  in  any  country, 
and  may  be  deemed,  theivfore,  to  be  against  public  policy  every- 
where.** 


12.  Falls  V.  United  States  Savings, 
Loan  &  BIdg.  Co.,  97  Ala.  417, 13  So. 
25,  38  A.  S.  R.  194,  24  L.R.A.  174; 
Kquitable  Building  &  Loan  Ass'n  v. 
Corley,  72  S.  C.  404,  52  S.  E.  48,  110 
A.  S.  R.  615. 

13.  Mellwaine  v.  Ellington,  111  Fed. 
578,  49  C.  C.  A.  446,  55  L.R.A.  933; 
Washington  National  Building  &  Loan 
Ass'n  V.  Pifer,  31  App.  Cas.  (D. 
C.)  434,  14  Ann.  Caa.  734  and  note; 
Ware  v.  Bankers'  Loan  and  Invest- 
ment Co.,  95  Va.  680,  64  A.  S.  R.  826. 

14.  Mellwaine  v.  Ellington,  111  Fed. 
578,  49  C.  C.  A.  446,  55  L.R.A.  933; 
Freie  v.  No.  4  Fidelity  BWg  &  Sav. 
Union,  166  111.  128,  46  N.  E.  784,  57 
A.  S.  R.  123;  National  Mut.  Building 
&  Loan  Ass'n  of  New  York  o.  Burch, 


124  Mich.  57,  82  N.  W.  837,  83  A.  S. 
R.  311;  National  Mut.  Building  & 
Loan  Ass'n  of  New  York  v.  Brahan, 
80  Miss.  407,  31  So.  840,  57  L.R.A. 
793;  Bennett  v.  Eastern  Building  & 
Loan  Ass'n,  177  Pa.  St.  233,  35  Atl. 
684,  55  A.  S.  R.  723,  34  L.R.A.  595; 
People's  Building,  Loao  &  Savings 
Ass'n  V.  Berlin,  201  Pa.  St.  1,  50  Atl. 
308,  88  A.  S.  R.  764. 

64  A.  S.  R.  694  note;  62  L.BA..  64 
note;  1  Ann.  Cas.  241  note. 

15.  Pollock  V.  Carolina  Interstate 
Building  &  Loan  Ass'n,  51  S.  C.  420, 
29  S.  E.  77,  64  A.  S.  R.  '683. 

16.  Floyd  V.  National  Loan  &  Invrat- 
ment  Co.,  49  W.  Va.  327,  38  S.  E. 
653,  87  A.  S.  R.  805,  54  LJt.A.  536. 
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I.  Introductoby 

1.  Scope  of  Article  and  Definition.— This  article  treats  of  the  con- 
struction of  buildings,  including  matters  relating  to  building  permite, 
use  of  materials,  restrictions  upon  the  erection  and  provisions  for  the 
removal  of  improperly  constructed  buildings,  and  regulations  as  to 
height,  building  lines,  safety  appliances  and  sanitary  conditions.  Con- 
sideralaon  is  also  given  to  the  question  of  the  rights,  duties  and  lia- 
bilities of  owners  in  regard  to  the  erection  and  maintenance  of  build- 
ings and  in  relation  to  their  use.  The  article  excludes  matters  relating 
to  the  duty  and  liability  of  municipalities  in  regard  to  protecting  the 
lives  and  property  of  citizens  from  actual  or  threatened  injury  by 
reason  of  the  unsafe  or  dangerous  condition  of  buildings;  ^  and  fur- 
ther excludes  the  subjects  of  building  restrictions  in  deeds  and  leases;  • 
the  relation  of  landlord  and  tenant  and  their  respective  duties,  obliga- 
tions and  liabilities;*  contracts  relating  to  the  construction,  recon- 
struction or  repair  of  buildings ;  *  the  construction  and  use  of  elevators 
in  buildings,  and  the  liability  of  those  owning  or  operating  them;* 
the  insurance  of  buildings  and  questions  growing  out  of  their  destruc- 
tion by  fire;  •  and,  generally,  such  matters  as  are  incident  to  a  treat- 
ment of  the  relations  and  liability  of  the  owners  of  public  and  quasi 
public  buildings,  and  the  use  thereof  in  the  almost  infinite  ramifica- 
tions of  modern  life.'   The  meaning  of  the  word  ''building"  in  a  stat- 

*  ute  generally  depends  on  the  particular  subject  and  its  connection  with 
other  words ;  *  and  in  construing  the  word,  the  intention  and  purpose 
of  the  legislature  as  manifested  in  the  enactment  must  control.'  In 
general  the  term  means  a  fabric  built  or  constructed;  a  structure;  an 
edifice.  A  "structure"  in  turn  is  in  its  widest  sense  defined  as  any 
production  or  piece  of  work  artificially  built  up  or  composed  of  parts 

•  joined  together  in  some  definite  manner;  any  construction,^*  or  an 
edifice  for  any  use;  that  which  is  built,  as  a  dwelling  house,  church, 
shed,  store,  etc.,**  or  a  fence.**  Specifically,  a  building  within  the 
meaning  of  an  act  prescribing  conditions  as  precautions  against  fire, 

1.  See  Municipal  Corporations.     33  N.  W.  436, 2  A.  S.  R.  732. 

2.  See  Deeds  ;  Landlord  and  Ten-  9.  Carrigan  v.  Stillwell,  99  Me.  434, 
ANT.  59  Atl.  683,  68  L.R.A.  386. 

3.  See  Landlord  and  Tenant.  10.  Century   Dictionary  definition 

4.  See  Contracts;  Mechanios  adopted  in  Favro  v.  State,  39  Tex. 
LiEKS;  Indep^dsnt  Contractors.     Crim.  452,  46  S.  W.  932,  73  A.  S.  R. 

6.  See  Elevators.  950  and  note. 

6.  See  Fires;  Insdraitce.  11.  Standard  Dictionary  definition 

7.  See  License;  Negugence;  adopted  in  Williams  v.  State,  105  Oa. 
Schools;  Theatres  and  Public  Re-  814,  32  S.  E.  129,  70  A.  S.  R.  82  and 
sorts;  and  other  specific  titles.  note. 

8.  La  Crosse  &  M.  R.  Co.  v.  Van-  Ann.  Cas.  1912B  7  note, 
derpool,  11  Wis.  119,  78  Am.  Dec.  691  12.  Karasek  v.  Peier,  22  Wash  419, 
and  note;  Clark  v.  State,  69  Wis.  203,  61  Pac.  33,  50  L.R.A.  345. 

394 


Digitized  by  Google 


4  R.  C.  L. 


BUILDINGS 


»  2,  3 


is  held  to  include  any  structure  of  considerable  size,  serving  the  pur- 
pose of  a  permanent  erection." 

2.  Police  Power  as  Basis  of  Authority. — The  authority  to  enact 
and  enforce  building  regulations  can  be  sustained  only  on  ^e  ground 
that  it  is  a  part  of  the  police  power.  In  connection  with  building 
regulations  the  exercise  of  this  power  is  limited  to  the  extent  that 
the  regulation  in  question  must  not  be  arbitrary  in  its  character,  must 
be  one  which  the  courts  will  not  judicially  notice  to  be  unnecessary, 
and  must  have  a  tendency  to  promote  the  public  welfare  or  safety.** 
An  ordinance  prohibiting  any  building  or  addition  to  any  building 
without  permission  of  the  municipal  authorities  is  void  where  it  makes 
the  ri^t  depend  on  their  arbitrary  decision,  subject  to  no  uniform 
rule  of  action ; "  as  where,  for  example,  it  authorizes  the  with- 
holding of  a  permit  for  the  erection  of  a  building  which  will  ,not 
conform  in  general  character  to  the  buildings  previously  erected  in 
the  same  locality ;  or  where  discretion  is  committed  to  a  city  council 
of  determining  whether  or  not  the  proposed  structure  will  injure 
adjacent  property  or  interfere  with  the  peace  and  comfort  of  adja- 
cent property  owners  to  the  extent  of  constituting  a  nuisance;'' 
or  where  the  granting  or  refusal  of  such  permits  is  dependent  upon  the 
consent  of  adjoining  property  owners,  according  to  street  frontage 
or  otherwise,  as  to  the  type  of  building  that  may  be  erected,  or  the 
business  to  be  conduct^  therein.*^  Moreover,  ordinances  or  stat- 
utes so  providing  must  be  reasonable,**  and  cannot  be  founded  on  a 
discriminatory  and  unconstitutional  exercise  of  authority.** 

3.  Express  and  Implied  Authority. — The  question  whether  a  city 
has,  without  express  authority  in  its  charter,  or  granted  to  it  by  stat- 
ute, the  power  to  establi^  fire  limits  and  to  prohibit  the  construction 
therein  of  wooden  buildings,  ^  one  that  has  given  rise  to  some  con- 

13.  Stevens  v.  Goorley,  7  C.  B.  N.  16.  Bostock  v.  Sams,  95  Md.  400,  52 
S.  99,  97  E.  C.  L.  99, 1  F.  &  F.  498,  6  Atl.  665,  93  A.  S.  R.  394,  59  L.R.A. 
Jut.  (N.  S.)  147,  29  L.  J.  C.  PI.  1,  282. 

16  Eng.  Rul.  Cas.  516  and  note.  17.  Boyd  «.  Board  of  Council  of 

14.  Welch  V.  Hotcbkiss,  39  Conn.  Frankfort,  117  Ky.  199,  77  S.  W.  669, 
140,  12  Am.  Rep.  383;  O'Brvan  v.  Ill  A.  S.  R.  240. 

Highland  Apartment  Co.,  128  Ky.  282,  18.  People  v.  Chicago,  261  111.  16, 

108  S.  W.  257,  15  L.R.A.(N.S.)  419;  103  N.  E.  609,  49  L.R.A.(N.S.)  438; 

Fellows  V.  Charleston,  62  W.  Va.  665,  Tilford  r.  Belknap,  126  Ky.  244,  103 

59  S.  E.  623,  125  A.  S.  R.  990,  13  S.  W.  289, 11  L.R.A.(N.S.)  708;  State 

Ann.  Cas.  U85,  13  LJl.A.(N.S.)  737  v.  Withnell,  78  Neb.  33,  110  N.  W. 

and  note.  680,  126  A.  S.  R.  586,  8  L.R.A.(N.8.) 

93  A.  S.  R.  405  note.  978  and  note. 

16.  Bostock  V.  Sams,  95  Md.  400,  52  19.  O'Bryan    v.   Highland  Apart- 

Atl.  665,  93  A.  S.  R.  394  and  note,  59  ment  Co.,  128  Ky.  282, 108  S.  W.  257, 

I/.R.A.  282;  SUte  v.  Tenant,  110  N.  C.  15  L.R.A.(N.S.)  419. 

609,  14  S.  E.  387,  28  A.  S.  R.  715,  15  20.  Boyd  v.  Board  of  Council  of 

UnJi.  423;  Sionx  FaUs  v.  Kirby,  6  Frankfort,  117  Ky.  199,  77  S.  W.  669, 

S.  D.  62,  60  N.  W.  156,  25  L.R.A.  621.  Ill  A.  S.  R.  240. 
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flict  of  authority.  Although  there  are  decisions  which  hold,  directly 
or  impliedly,  that  there  is  no  such  inhereot  power  in  a  municipality,' 
the  weight  of  authority  affirms  such  a  right,  and  regards  the  power 
of  municipalities  so  to  legislate  aa  being  necessarily  incident  to  or 
comprehended  within  general  police  enactments,  as  essential  to  the 
general  welfare  under  the  exercise  of  police  power,  and  as  not  in 
derogation  of  common  right;  *  and  while  this  power  may  be  limited 
by  the  legislature,  no  limitation  will  be  presumed  from  a  statute 
enumerating  some  of  the  common-law  powers  of  municipalities,  but 
not  mentioning  this  power.'  It  has  been  held,  however,  that  a  mlunic- 
ipal  corporation  cannot  add  a  proviso  that  makes  the  right  to  erect 
buildings  within  prescribed  fire  limits  depend  upon  its  arbitrary 
discretion,  under  which  it  might  give  permission  to  one  person  and 
refuse  it  to  another  in  precisely  the  same  circumstances.*  From 
what  has  been  said  it  follows  that  a  municipal  corporation,  under 
the  rule  that  it  can  exercise  only  such  powers  as  are  expressly  granted 
to  it,  or  such  aa  are  incidental  thereto,  cannot  validly  require  the 
obtaining  of  a  permit  to  erect  or  rep^r  a  building  where  the  authority 
for  such  an  ordinance  is  not  expre^y  given  to  the  city  and  cannot 
be  implied  from  any  authority'  expressly  granted.*  Very  frequently 
there  is  a  conflict  of  authorities  as  construed  under  express  or  implied 
grants.  In  this  respect  it  has  been  held  that  a  municipal  corporation 
under  constitutional  authority  to  make  and  enforce  within  its  lim- 
its such  police,  sanitary  and  other  regulations  as  are  not  in  conflict 
with  general  laws,  may  compel  a  school  district  organized  by  the 

1.  Des  Moines  v.  Gilchrist,  67  la.  13;  Baomgartner  v.  Hasty,  100  Ind. 
210,  25  N.  W.  136,  56  Am.  Rep.  341  575,  50  Am.  Rep.  830;  Kaufman  v. 
(this  ease  does  not  go  to  the  extent  of  Steia^  138  Ind.  49,  37  N.  E.  333,  46 
denying  the  right  to  exennse  snch  pow-  A.  S.  R.  368 ;  Crawford  «.  Topeka,  51 
ere  except  where  expressly  granted,  bat  Kan.  756,  33  Pec.  476,  37  A.  S.  R.  323, 
is  rather  to  the  effect  that  a  city  em-  20  L.R.A.  692  (applying  the  doctrine 
|)owered  fay  charter  to  make  regula-  to  tlie  regulation  of  billboards) ;  May- 
tions  against  dangers  from  -fire,  etc.,  or,  etc.,  of  Monroe  v.  Hoffman,  29  Ia. 
may  not  establish  fire  limits  except  in  Ann.  651,  29  Am.  Rep.  345  and  note; 
the  manner  prescribed  under  a  specific  Wadleigh  v.  Gilman,  12  Me.  403,  28 
statute,  upon  the  principle  that  where  Am.  Dec.  188;  Knoxville  Corp.  v.  Bird, 
the  manner  of  exercising  a  power  12  Lea  (Tenn.)  121,  47  Am.  Rep.  326; 
granted  u  provided,  it  operates  as  a  Olympia  v.  Mann,  1  Wash.  389,  25 
general  limitation  on  the  general  pow-  Pac.  -337,  12  L.R.A.  150  and  note; 
er  conferred  and  most  be  observed) ;  Charleston  v.  Reed,  27  W.  Va.  681,  55 
Kneedler  v.  Norristown,  100  Pa.  St.  Am.  Rep.  336  and  note. 

368,  45  Am.  Kep.  383;  Pye  v.  Peter-  78  A.  S.  R.  240  note. 

son,  45  Tex.  312,  23  Am.  Rep.  608.  3.  Kt  Vernon  First  Nat.  Bank  «. 

29  Am.  Rep.  347  note;  52  A.  S.  R.  Sarlls;  129  Ind.  201,  28  N.  E.  434,  28 

752  note;  12  L.R.A.  150  note.  A.  S.  R.  185,  13  L.R.A.  481. 

2.  Welch  V.  Hotchkiss,  39  Conn.  140,  4.  Eureka  City  v.  Wilson,  15  Utah 
12  Am.  Rep.  383;  King  v.  Davenport,  67,  48  Pac.  150,  62  A.  S.  R.  904.  See 
OS  III.  305,  38  Am.  Rep.  89;  Dark  v.  supra,  par.  2. 

South  Bend,  85  Ind.  276,  44  Am.  Rep.     6.  13  Ann.  Cas.  1187  note. 
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legislature  within  its  territory  to  comply  with  its  building  code,  not- 
withstanding the  school  district  is  organized  under  a  general  law^ 
and  its  trustees  are  invested  with  power  to  control  and  manage  all 
school  property  within  the  district ;  for  the  right  of  a  school  district 
under  a  general  law  to  control  and  manage  all  school  property 
within  its  district  and  to  plan  and  erect  school  buildings  does  not,  a& 
to  school  structures  to  be  erected  within  the  limits  of  a  municipality, 
impliedly  confer  full  police  power,  to  the  exclusion  of  the  right  of 
the  municipality  under  constitutional  authority  to  impose  police, 
sanitary  and  other  regulations  within  its  territory .•  A  municipal- 
ity, empowered  by  its  charter  to  control  and  regulate  the  construction 
of  buildings  and  the  use  of  its  streets  and  pavements,  may  in  the 
exercise  of  such  power  compel  an  owner  or  contractor  erecting  or 
causing  to  be  erected  any  building  abutting  on  a  public  sidewalk,  to 
build  a  roofed  passageway  in  front  on  the  sidewalk  after  completion 
of  the  first  story,  for  the  protection  of  pedestrians,  under  pain  of  a 
certain  fine  or  imprisonment' — a  regulation  for  the  benefit  of  work- 
men employed  on  the  building  as  well  as  for  the  public  generdly.* 

11.  Regulations  in  General 

4.  Building  Lines. — Statutes  and  ordinances  have  been  enacted 
for  the  establishment  of  building  lines  lietween  which  and  the  street 
line  the  owner  of  property  is  forbidden  to  build,  and  providing  for 
proceedings  to  procure  the  demolition  of  parts  of  buildings  extend- 
ing beyond  the  established  line  upon  the  payment  of  compensation 
to  the  owners  thereof;'  but  a  law  purporting  to  establish  building 
lines  on  less  than  the  entire  lot  is  unconstitutional  if  it  makes  no 
provision  for  any  proceeding  in  a  court  of  law  for  condemning  prop- 
erty, nor  provides  for  notice  to  the  owner  or  for  compensation 
of  those  whose  property  is  taken  for  public  uye.***  It  is  furthermore 
held  that  a  municipal  ordinance,  passed  under  state  authority,  which 
requires  a  committee  on  streets,  upon  the  request  of  abutting  property 
owners,  to  fix  a  building  line  on  the  side  of  a  square  on  which  such 
property  abuts,  a  designated  number  of  feet  from  the  street  line, 
is  said  to  deprive  the  owner  of  the  lawful  use  of  his  property,  and 
amounts  to  a  taking  thereof  within  the  meaning  of  the  United  States 
Constitution  and  is,  therefore,  invalid;  such  legislation,  it  is  said, 

6.  Pasadena  School  District  v.  Pasa-  BIdg.  Co.,  248  Mo.  348, 154  S.  W.  478, 
dena,  166  Cal.  7,  134  Pac.  985,  47  45  L.R,A.{N.S.)  550  and  note. 
L.R.A.(N.S.)  892  and  note.    See  also  9.  Barlow  v.  St.  Mary  Abbotts,  Ken- 
CoNPLicT  OP  Laws;  Schools.  sington,  11  App.  Cas.  257,  270, 16  Eng. 

7.  Smith  t).  Milwaukee  Builders'  &  Rol.  Cas.  499;  Auckland  v.  Westmin- 
Traders'  Exchange,  91  Wis.  3C0,  64  sler  Local  Board  of  Works,  L.  R.  7 
N.  W.  1041,  51  A.  S.  R.  912,  30  L.R.A.  Ch.  597,  598,  16  Eng.  Rul.  Cas.  488. 
504.  10.  St.  Louis  «.  Hill,  116  Mo.  527, 

8.  Ward  v.  Ely-Walker  Dry  Goods  22  S.  W.  8fil,  21  L.R.A.  226. 
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cannot  be  justified  on  the  ground  that  it  serves  the  public  safety, 
convenience  or  welfare,  where  the  power  is  conferred  on  some  prop- 
erty holders  virtually  to  control  and  dispose  of  the  property  rights 
of  others,  because  no  standard  is  created  by  which  the  power  thus 
given  is  to  be  exercised.**  Similarly,  a  municipal  corporation  has 
no  power  inherently,  or  under  the  general  welfare  clause  of  its  char- 
ter, to  require  the  owners  of  property  on  residence  streets  to  secure 
the  consent  of  a  majority  of  neighboring  property  owners  before 
erecting  business  structures  thereon,  nor  to  require  buildings  to  be 
erected  with  respect  to  lines  established  some  distance  from  the  street.'* 
This  rule  has  beejn  held  to  apply  where  a  property  owner  received 
no  notice  of  proceedings  by  a  city  to  establish  a  building  line,  nor 
of  proceedings  to  assess  compensation  to  the  affected  property  owners, 
even  though  the  building  line  was  adopted  by  all  other  property 
owners  on  the  street  affected ;  but  there  is  authority  to  the  effect  that 
where  building  lines  have  been  established  by  a  municipality  and 
interested  property  owners  have  acquiesced  therein  for  many  years, 
their  right  to  build  without  the  line  is  a  subject  of  doubt,  the  lapse 
of  time  furnishing  a  presumption  in  favor  of  the  validity  of  the 
proceedings;  in  such  case,  it  is  said,  a  writ  of  mandamus  to  compel 
the  issuance  of  a  permit  to  build  without  the  established  line  will 
not  be  granted  where  a  clear  legal  right  thereto  is  not  shown  by 
the  applicant.**  And  circumstances  may  exist  which  would  render 
it  inequitable  to  enforce  a  restriction  even  when  the  limit  of  encroach- 
ment previously  made  by  other  buildings  on  a  space  reserved  on  a 
common  plat' was  taken  as  the  building  line  limit.**  Questions  as  to 
the  location  of  a  house  within  the  terms  of  building  line  ordinances 
and  regulations  are  held  to  be  questions  of  fact.** 

5.  Height  of  Buildings. — Among  the  police  powers  of  the  state  the 
right  to  regulate  the  height  of  buildings  in  a  city  is  one  that  can- 
not be  questioned.  Owners  of  buildin;^  on  the  higher  ground,  it 
is  held,  are  not  deprived  of  the  equal  protection  of  the  laws  by  a 
statute  limiting  the  height  of  buildings  to  a  certain  distance  above 
a  point  located  on  high  ground  of  a  city,  although  the  buildings  on 
lower  ground  may  exceed  the  former  in  the  actual  height  from 
the  ground;  nor  does  an  exception  as  to  churches  from  the  opera- 
tion of  such  a  statute  deprive  owners  of  other  buildings  of  the  equal 

11.  Eubank  v.  Richmond,  226  U.  S.  19  Ann.  Cas.  188  note;  Ann.  Gas. 

137,  33  S.  Ct.  76,  57  U.  S.  (L.  ed.)  1914B  194  note. 

156,  42  L.R.A.(N.S.)  1123  and  note,  13.  42  L.R.A.(N.S.)  1124  note. 

Ann.  Cas.  1914B  1192  and  note,  re-  14.  Ewertsea  v.  Oerstenbei^f  186  111. 

verHng  110  Ya.  749,  67  S.  E.  376,  19  344,  57  N.  £.  1051,  51 11.B.A.  310. 


12.  Willison  v.  Cooke,  54  Colo.  320,  Kensington,  11  App.  Cas.  257,  258, 16 
130  Pac.  828,  44  L.H.A.(N.S.)  1030  Eng.  Bui.  Cas.  499  and  note;  Aiick- 


Ann.  Cas.  186. 


15.  Barlow  v.  St.  Mary  Abbotts, 


and  note. 


land  V.  Westminster  Local  Board  of 
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protection  of  the  laws.**  The  regulations  adopted  must,  however, 
be  of  a  reasonable  character  adapted  to  the  accomplishment  of  the 
purpose  on  which  the  constitutional  authority  rests,  and  having  a 
real,  substantial  relation  to  the  public  objects  which  the  government 
can  accomplish,!'  such  as  the  promotion  of  the  public  health,  or  the 
safety,  comfort  and  convenience  of  the  people  and  the  benefit  of 
property  owners  generally.  While,  in  some  instances,  considerations 
of  taste  and  beauty  may  enter  into  such  legislation,  they  are  merely 
incidental  to  the  main  object  of  the  law,  for  the  inhabitants  of  a 
city  or  town  cannot,  under  the  present  state  of  the  laws,  be  compelled 
to  give  up  rights  in  property  for  purposes  purely  sesthetic  in  their 
nature.'^  The  legislature  may  classify  the  different  parts  of  a  city, 
and  may  permit  higher  buildings  to  be  erected  in  business  sections, 
where  the  call  for  oftice  space  is  great,  than  would  be  permitted  in  the 
residential  portions,  although  the  streets  in  the  former  may  be  narrow- 
er than  in  the  latter,  and  furthermore  it  may  delegate  to  a  commis- 
sion appointed  by  it  the  determination  of  the  boundaries  of  these 
different  parts,  so  as  to  conform  to  the  general  provisions  of  the  stat- 
ute.'* If,  by  a  statute  limiting  the  height  of  building  facing  upon 
a  public  park,  it  is  intended  to  benefit  tlie  public  by  promoting  the 
attractiveness  of  the  park  and  preventing  unreasonable  encroach- 
ments upon  the  light  and  air  which  it  had  previously  received,  then 
the  payment  of  public  money  to  compensate  those  whose  property 
rights  have  been  injured  by  the  easement  of  light,  air  and  view  thus 
created,  is  justified;  for  in  providing  compensation  to  persons  thus 
injured  in  their  property  by  the  limitations  which  it  creates,  the 
statute  conforms  to  the  constitutional  requirements  for  the  taking 
of  property  by  the  right  of  eminent  domain.  In  such  a  case  it  is 
said  that  an  information  in  equity  by  tlie  attorney-general  is  the 
proper  form  of  proceeding  for  the  enforcement  of  public  rights  against 
a  building  erected  above  the  height  permitted  by  statute.**  The 
matter  of  determining  the  height  of  buildings  within  the  meaning 
of  particular  statutes  regulating  the  same  is  held  to  be  a  question  of 
fact,  depending  upon  the  circumstances  of  the  particular  case,  as  is 
also  the  question  whether  the  building  under  consideration  shall 
be  treated  as  a  whole  or  whether  it  may  be  regarded  as  several  dis- 

Works,  L.  R.  7  Ch.  597,  598,  16  Eng.  70  Atl.  113, 129  A.  S.  R.  432  and  note, 
Bnl.  Cas.  488.  15  Aon.  Cas.  1048  and  note,  23  LJI.A. 

16.  Cochran  «.  Preston,  108  Md.  220,  (N.S.)  1163. 

70  Atl.  113, 129  A.  S.  R.  432  and  note,      93  A.  S.  R.  405  note. 

15  Ann.  Cas.  1048  and  note,  23  L.R.A.      19.  Welch  «.  Swasey,  193  Mass.  364, 

(N.S.)  1163.  79  N.  E.  745,  118  A.  S.  H.  523,  23 

17.  Welch  17.  Swasey,  193  Mass.  364,  L.R.A.(N.S.)  1160. 

79  N.  E.  745,  118  A.  S.  R.  523,  23  20.  Atty.-Gen.  v.  Williams,  174 
L.R.A.(N.S.)  1160  and  note.  Mass.  476,  55  N.  E.  77,  47  L.R.A.  314. 

18.  Cochran  v.  Preston,  108  Md.  220,  See  also  23  L.R.A.(N.S.)  1160  note. 
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tinct  buildings,  the  height  of  which  may  be  measured  according  to 
different  standards.*' 

6.  Sanitary  Regulations. — The  increasing  size  of  cities  and  of 
closely  crowded  districts  renders  necessary  the  enactment  of  legis- 
lation for  the  purpose  of  promoting  a  decent  and  sanitary  mode  of 
living.  Accordingly,  regulations  have  been  extensively  adopted  pro- 
viding that  dwellings,  lodging-houses,  or  other  buildings  where  per- 
sons are  employed  or  congregate  in  large  numbers,  shsdl  have  suffi- 
cient water«loset8  connected  properly  with  sewers.  There  can  be 
no  doubt  that  such  statutes  are  within  the  constitutional  powers  of 
legislatures  as  police  regulations,  and  are  founded  upon  the  right  of 
the  public  to  protect  itself  from  nuisances  and  to  preserve  the  general 
health.  The  installation  of  such  closets  may  be  compelled  by  the 
state  under  its  police  power,  although  the  buildings  in  which  they 
shall  be  located  were  lawfully  erected  without  them.*  There  are 
limitations,  however,  to  the  right  of  the  legislation  to  prescribe  police 
regulations  and  •  consideration  must  be  given  to  the  reasonableness 
and  general  feasibility  of  such  measures  in  view  of  their  nature,  pur- 
pose and  scope.  Hence,  while  police  regulations  as  to  such  tenement, 
lodging  and  boarding  houses  may  not  be  excessive  or  unreasonable 
if  applied  to  large  cities,  such  regulations  may  be  unreasonably  ex- 
cessive if  applied  to  the  state  at  large,  and  so  impossible  or  im- 
practicable of  compliance  as  to  render  them  indefensible  and  a  vio- 
lation of  the  constitutional  guaranties  and  every  principle  of  civil 
liberty.'  A  statute  requiring  the  substitution  of  individual  water- 
closets  for  school  sinks,  privy  vaults  and  similar  receptacles  in  tene- 
ment houses,  does  not,  when  demanded  for  the  preservation  of  the 
public  health,  amount  to  a  taking  of  property  for  public  use  without 
just  compensation;  nor  is  the  equal  protection  of  the  laws  denied 
by  a  statute  requiring  the  substitution  of  water-closets  for  school 
sinks  in  tenement  houses  only,  and  then  only  when  they  are  located 
in  cities  of  a  specified  class.  Such  acts  are,  in  part,  preventive  legis- 
lation, looking  to  the  prcser\'ation  of  the  public  health.'  Statutes 
requiring  that  tenement  houses  in  cities  shall  be  furnished  by  the 
owners  with  water,  in  sufficient  quantities,  are  also  justified  under 
the  police  power  with  respect  to  both  the  pubUc  health  and  the  public 
safety.*    The  fact  that  it  will  cost  money  to  comply  with  the  law 

21.  Attornej'-General     r.     Metealf  2.  Bonnett  v.  Vallier,  136  Wis.  193, 

[1908]  1  Ch.  327,  77  L.  J.  Ch.  261,  116  N.  W.  885,  128  A.  S.  R.  1061,  17 

97  L.  T.  N.  S.  737,  72  J.  P.  97,  24  L.R.A.(N.S.)  486  and  note. 

Times  L.  Rep.  53,  1  British  Rul.  Cas.  3.  Tenement  House  Departmeut  of 


1.  Com.  V.  Roberts,  155  Mass.  281,  72  N.  E.  231,  103  A.  S.  R.  910, 1  Ann. 
29  N.  E.  522,  16  L.R.A.  400  and  note.  Cas.  439,  70  L.R.A.  704. 

93  A.  S.  R.  405  note;  17  LJt.A.      4.  Health  Department  of  New  York 


135. 


New  York  v.  Moeschen,  179  N.  Y.  325, 


(N.S.)  486  note. 


Rector  of  Trinity  Church,  145  N.  Y. 
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is  not  a  sufficient  reason  for  declaring  the  law  invalid,  where  the 
expenditures  required  are  reasonable  and  fair;  nor  is  it  usually 
necessary  to  the  validity  of  such  legislation  that  owners  should  be 
heard  before  they  are  bound  to  comply  with  the  direction  of  the 
legislature,  or  that  there  be  notioe  and  a  hearing  before  an  order  en- 
forcing compliance  with  the  law  is  made,  although  no  punishment  or 
penalty  can  be  inflicted  for  the  violation  of  such  a  statute  without  a 
trial.' 

III.  Fire  Ordinances  and  Regulations 

7.  In  General. — ^There  can  be  no  doubt  of  the  power  of  the  legis- 
lature to  enact  regulations  for  the  protection  of  cities  and  villages 

against  serious  dangers,  such  as  from  conflagrations.  It  is  one  of  Uie 
objects  to  which  the  police  power  of  the  state  extends,  and  one  upon 
which,  in  the  wide  range  of  this  power,  the  legislature  has  more  fre- 
quently acted.  It  may  directly  enact  a  code  of  regulations  applicable 
to  exposed  places,  or,  as  is  more  commonly  done,  it  may  invest  mu- 
nicipalities with  the  power  to  pass  m-dinances  regulating  the  subject. 
Authority  is  frequently  given  to  municipalities  to  fix  fire  limits  and  to 
prohibit  therein  the  erection  of  buildings  of  wood  or  other  com- 
bustible materials;*  but  where  such  authority  has  been  conferred  on 
a  municipal  body,  such  as  a  common  council,  that  body  cannot  dele- 
gate its  authority  to  a  committee  thereof.'  These  regulations  add  to 
property  values  by  lessening  the  hazard  from  fire,  and  by  requiring 
the  use  of  durable  materials  in  the  erection  of  buildings  within  pre- 
scribed areas,  and  serve  the  purpose  of  economy  as  well  as  of  safety. 
While  they  may  restrict  personal  freedom  and  the  free  use  of  prop- 
erty, such  protective  measures  are  justified  by  public  necessity  and  so 
are  within  the  acknowledged  power  of  the  legislature.^  It  is  said  that 
where  a  municipal  ordinance  prohibiting  buildings  of  a  certain  char- 
acter from  being  erected  within  prescribed  fire  limits  is  not  clear, 
but  of  ambiguous  or  doubtful  meaning,  it  is  competent  to  show  what 
has  been  the  ordinaiy  construction  placed  upon  it  by  the  municipal 
authorities  in  order  to  aid  in  its  proper  interpretation;  but  if  the 
meaning  of  an  ordinance  is  plain  and  unambiguous  the  fact  that  it 
has  been  repeatedly  violated  without  objection  on  the  part  of  the 

32,  39  N.  E.  833,  45  A.  S.  E.  579,  27  Gilmour,  149  N.  Y.  453,  44  N.  E.  177, 

L.R.A.  710.  52  A.  S.  E.  748. 

78  A.  S.  K.  241  note.  IJ  L.R.A.  481  note.  And  see  supra, 

5.  Health  Department  of  New  York  par.  2. 

«.  Rector  of  Trinity  Church,  145  N.  Y.      7.  Eureka  City  v.  Wilson,  15  Utah 
32,  39  N.  E.  833,  45  A.  S.  R.  579,  27  67,  48  Pac.  150,  62  A.  S.  R.  904. 
L.R.A.  710.  8.  Wadleigh  r.  Oilman,  12  Me.  403. 

6.  Fire  Department  of  New  York  u.  28  Am.  Dec.  388. 
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municipal  officers  will  not  alter  its  meaning,  or  furnish  any  defense 
to  one  who  afterwards  violates  it.' 

8.  Permits  for  Temporary  Structures. — One  who  has  stipulated, 
in  consideration  of  being  permitted  to  place  a  wooden  building  within 
the  fire  limits  of  a  city,  that  it  may  be  torn  down  at  his  expense  in  case 
he  fails  to  remove  it  at  the  expiration  of  the  stipulated  period,  cannot 
object  to  the  city's  acting  under  the  stipuUtion  after  he  has  fuled  to 
obey  a  notice  to  remove  the  building,  if  he  cannot  show  any  extension 
of  the  time  for  its  removal ;  nor  is  the  imposition  of  a  license  fee  upon 
a  business  carried  on  in  such  building  for  several  months  after  expira- 
tion of  the  time  fixed  for  removal  of  the  building  under  the  contract 
permitting  its  erection,  sufficient  to  show  an  extension  of  time  for 
such  removal.'"  It  has  been  said  that,  in  the  absence  of  a  restrictive 
statute,  one  who  has  proceeded  to  make  a  legitimate  improvement  to 
his  property  is  entitled  to  the  enjoyment  thereof,  and  an  applicant  for 
a  permit  to  erect  such  improvement  is  entitled  to  know  the  full 
measure  of  indemnity  that  can  be  granted  to  him  before  making  the 
expenditure  of  money  required  to  carry  out  his  purpose.  Where  one, 
therefore,  obtains  from  a  municipal  council  permission  to  erect  wooden 
buildings  within  the  fire  limits  of  a  city  whose  charter  prohibits  the 
erection  of  such  buildings  without  such  permission,  and  enters  upon 
the  work  of  construction  thereunder,  he  acquires  a  vested  right  to 
proceed  with  their  construction  and  enjoyment  which  the  council 
cannot  deprive  him  of  by  rescinding  its  permission."  But  this  rule 
will  not  apply  where  the  permit  is  an  invalid  one;  as  where  a  permit 
was  issued  under  a  misstatement  or  misconception  of  facts,  or  in 
contravention  of  building  regulations.  In  such  a  case  it  may  be 
revoked  upon  discovery  of  the  error,  even  after  building  operations 
have  begun. 1*  Nor  will  an  unlawful  issuance  of  a  permit  by  city 
officials,  authorizing  the  erection  of  a  wooden  building  within  fire 
limits,  ^though  acted  on,  estop  the  city  from  enforcing  its  ordinance, 
or  prevent  it  from  tearing  down  the  building  without  the  necessity 
of  a  judicial  proceeding,  where,  in  such  cases,  the  city  is  so  em- 
powered.'* 

9.  Removals  and  Reconstructions. — Whether  an  ordinance  pro- 
hibiting the  erection  of  wooden  buildings  within  certain  limits  in  a 

municipality  extends  to  buildings  moved  into  the  limits,  as  well  as 
those  newly  erected  therein,  is  a  question  that  has  caused  some  con- 

9.  Sylvania  v.  Hilton,  123  Ga.  754,  458  and  note. 

51  S.  E.  744, 107  A.  S.  R.  162,  2  L.R.A.  12.  O'Bryan  v.  Highland  Apartment 
(N.S.)  483.  Co.,  128  Ky.  282,  108  S.  W.  257,  15 

10.  Clark  «.  Deadwood,  22  S.  D.  233,  L.R.A.(N.S.)  419. 

117  N.  W.  131,  18  L.R.A.(N.S.)  402  1  L.R.A.(N.S.)  458  note. 

and  note.  IS.  Eichenlaub  v.  St.  Josepb,  113 

11.  Lowell    V.    Archambanlt,   189  Mo.  395,  21  S.  W.  8, 18  h.RJL.  590. 
Ifasa.  70,  75  N.  E.  65, 1  L.R.A.(N.S.) 
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flict  of  opinioa.  The  weight  of  authority  is  that  a  prohibition  against 
the  erection  of  a  wooden  building  wittiin  established  fire  liniits  operates 
to  prevent  the  removal  of  a  building  from  one  part  of  the  fire  district 
to  anpther/*  although  a  few  decisions  are  to  the  contrary  effect.^*  In 
a  case  where  the  right  to  erect  or  remove  a  wooden  building  to  a 
location  within  the  fire  limits  of  a  city  depends  upon  compliance  with 
the  terms  of  an  ordinance  requiring  the  written  consent  of  neighbor- 
ing property  owners  as  a  condition  precedent  to  the  granting  of  an 
official  permit  for  such  erection  or  removal,  proof  of  fraud  or  other 
irregularity  in  obtaining  such  consent,  and  the  fact  that  the  con- 
templated erection  or  removal  will  increjise  fire  hazards  and  be  a 
permanent  detriment  to  other  property,  will  justify  the  granting  of 
an  injunction  to  restrain  the  issuance  of  a  permit.^'  A  nlunicipal 
ordinance  declaring  it  unlawful  to  construct  any  wooden  building 
within  the  fire  limits  of  the  city  is  not  violated  by  a  repairing  or  re- 
modeling of  a  wooden  building,  unless  it  is  done  to  the  extent  of  sub- 
stantially erecting  a  new  building  as  that  word  is  commonly  und^ 
stood>'  But  where  a  municipal  ordinance  requires  that  all  repairs 
to  roofs  within  the  fire  limits  be  of  non-inflammable  material,  such 
an  ordinance  does  not  forbid  the  making  of  slight  repairs  on  a  frame 
building,  such  as  the  replacing  of  a  few  shingles,  where  such  repairs 
do  not  affect  the  fire  risk.**  Where  a  wooden  building  is  so  enlarged 
and  changed  as  to  be  converted  into  a  structure  for  use  in  an  entirely 
different  trade  or  business  from  that  to  which  it  formerly  had  been 
adapted]  it  is  said  that  the  change  made  is  practically  the  same  as 
erecting  an  entirely  new  building  of  wood,  within  the  meaning  of  a 
prohibitory  ordinance  whose  main  object  is  to  diminish  the  danger 
of  fire  in  populous  citira.  To  repair  a  building  is  to  replace  it 
as  it  was,  or  to  restore  it  after  an  injury  or  dilapidation,  but  not  to 
enlarge  or  elevate  it  by  increasing  its  height  or  extending  its  sides.** 
Obviously,  a  lessee  of  a  wooden  building  covenanting  to  rebuild  in 
case  of  fhve  is  released  from  such  obligation  by  the  enactment  of  a 
valid  ordinance  prohibiting  the  erection  of  wooden  buildings.** 

14.  Kaufman  v.  Stein,  138  Ind.  49,  (N.S.)  457  note. 

37  N.  E.  333,  46  A.  S.  R.  368;  Wad-  16.  Griswold  v.  Brega,  160  111.  490, 

leigh  V.  QUman,  12  Me.  403,  28  Am.  43  N.  E.  864,  52  A.  S.  R.  350.   See  also 

Dec.  188;  Red  Lake  Falls  Milling  Co.  infra,  par.  17. 

«.  Thief  River  Falls,  109  Miun.  52, 122  17.  Mayville  v.  Rosing,  19  N.  D.  98, 

N.  W.  872, 18  Ann.  Caa.  182,  24  L.R.A.  123  N.  W.  393,  26  L.R-A..(N.S.)  120 

(N.S.)  456;  Eureka  City  v.  Wilson,  15  and  note. 

Utah  67,  48  Pac.  150,  62  A.  S.  R.  904.  18.  Seneca  v.  Cochran,  84  S.  C.  279, 

18  Ann.  Cas.  183-185  note.  66  S.  E.  288,  26  L.R.A.(N.S.)  124  and 

16.  Daggett  v.  State,  4  Conn.  60, 10  note. 

Am.  Dec.  100;  Brawn  v.  Hunn,  27  19.  29  Am.  Rep.  347  note. 

Conn.  332,  71  Am.  Dee.  71.  20.  Cordes  v.  Miller,  39  Mich.  581, 

29  Am.  Rep.  347  note:  34  L.RJl.  33  Am.  Rep.  430. 
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10.  Duty  to  Provide  Fire  Escapes. — ^At  common  law  there  was  no 
duty  imposed  upon  an  owner  of  a  building  to  provide  fire  escapes, 
nor  consequent  liability  for  failure  to  provide  them,  where  the  build- 
ing was  properly  constructed  for  its  intended  use  and  purpose,  the 
ordinary  means  of  escape  by  halls,  stairs,  doors,  and  windows  being 
deemed  sufficient*  Under  modern  conditions,  however,  statutes  have 
been  enacted  in  nearly  every  state  requiring  all  buildings  of  a  desig- 
nated class  and  type  of  construction  to  be  equipped  with  fire  escapes 
of  such  kind  and  location  as  may  be  approved  by  building  inspectors, 
or  other  ofiScials,  to  whom  has  been  delegated  the  authority  of  super- 
intending their  construction,  and  the  constitutionality  of  such  stat- 
utes is  usually  sustained.^  Compliance  with  an  ordinance  requiring 
construction  of  fire  escapes  gives  no  vested  right  to  the  continuance 
of  such  escapes,  and  does  not  prevent  the  municipality  from  requiring 
them  to  be  replaced  by  others  of  a  different  pattern,  for  this  super- 
vision of  the  public  safety  is  a  governmental  power  which  is  con- 
tinuing in  its  nature  and  should  be  dealt  with  as  the  special  exigencies 
of  the  moment  may  require.'  Ordinarily  the  duty  to  construct  fire 
escapes  rests  primarily  upon  the  owner  of  the  building,  particularly 
where  the  statute  requires  notice  to  be  given  to  him  if  the  fire  escapes 
are  found  to  be  unsafe,  and  a  penalty  is  imposed  upon  him  for  neglect 
to  comply  with  the  recommendations  made  in  regard  to  them.*  Such 
regulations  should  be  enforced  with  the  aim  not  to  destroy  the  useful- 
ness of  the  property,  or  to  place  undue  burdens  upon  the  owner,  but 
only  to  establish  protection  to  such  an  extent  as  may  be  required  in 
view  of  the  situation  of  the  building,  having  due  regard  to  the  use 
made  of  it.''  An  act  providing  for  the  construction  of  fire  escapes  is 
general  and  uniform  in  its  operation  when  it  applies  to  all  buildings  of 
the  same  class,  and  it  is  not  affected  by  tlie  number  of  classes  within 

1.  West  V.  Inman,  137  Ga.  822,  74  3.  Seattle  v.  Hinckley,  40  Wash.  468, 
S.  E.  527,  Ann.  Cas.  1913B  27G,  39  82  Pae.  747,  2  L.R.A.(N.S.)  398  and 
L.R.A.(N.S.)  744-,  Arms  v.  Ayer,  192  note. 

III.  601,  61  N.  E.  851,  85  A.  S.  R.  357,  4.  Arms  v.  Ayer,  192  111.  601,  61  N. 
58  L.R.A.  277;  Yall  v.  Snow,  201  Mo.  E.  851,  85  A.  S.  R.  357,  58  L.R.A.  277; 
511,  100  S.  W.  1,  119  A.  S.  R.  7Sl,  9  Carrigan  v.  Stillwell,  97  Me.  247,  54 
Ann.  Cas.  1161,  10  L.R.A.(N.S.)  177;  Atl.  389,  61  L.R.A.  163;  Yall  v.  Snow, 
Pauley  v.  Steam  Gauge  &  Lantern  Co.,  201  Mo.  511,  100  S.  W.  1,  119  A.  S. 
131  N.  Y.  90,  29  N.  K.  999,  15  L.R.A.  R.  781,  9  Ann.  Cas.  1161,  10  L.R.A. 
194;  Hada  v.  American  Qiucose  Co.,  (N.S.)  177  and  note;  Willy  v.  Mulledy, 
154  N.  Y.  474,  48  N.  E.  897,  40  L.R.A.  78  N.  Y.  310,  34  Am.  Rep."  536;  Pauley 
411;  Schott  V.  Harvey,  105  Pa.  St.  222,  v.  Steam-Guage  &  Lantern  Co.,  131  N. 
51  Am.  Rep.  201;  Sehmalzried  v.  Y.  90,  29  N.  E.  999,  15  L.R.A.  194; 
White,  97  Tenn.  36,  36  S.  W.  393,  32  Rose  v.  King,  49  Ohio  St.  213,  30  N. 
L.R.A.  782.  E.  267, 15  L.R.A.  160. 

15  L.R.A.  160  note;  9  L.R.A.(N.S.)  15  L.R.A.  161  note;  9  L.R.A.(N.S.) 
379  note;  9  Ann.  Cas.  1166  note.         379  note;  10  L.R.A.(N.S.)  177  note. 

2.9   L.R.A.(N.S.)   379   note;   10     6.  39  LJl.A.(N.S.)  744  note. 
L.R.A.(N.S.)  177  note. 
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the  scope  of  its  provisions.  Hence,  fire  escapes  may  be  required  in  resi- 
dences of  a  certain  specified  height  or  number  of  stories  and  in  build- 
ings used  for  manufacturing  purposes  of  another  designated  height 
or  number  of  stories.*  Where  a  building  required  to  be  equipped  with 
fire  escapes  is  in  the  possession  of  a  lessee  the  decisions  are  in  conflict 
as  to  whether  the  duty  to  provide  fire  escapes  rests  upon  the  owner  or 
upon  the  lessSe  or  occupant; '  but  the  duty  to  provide  fire  escapes 
will  attach  to  the  owner  where  he  leases  his  building  to  one  who  he 
knows  will  use  it  for  a  purpose  which,  under  the  t«rms  of  a  statute, 
would  require  the  erection  of  a  fire  escape,  although  before  being  put 
to  such  use  the  law  did  not  require  the  building  to  be  provided  with 
a  fire  escape.^  In  some  jurisdictions,  however,  a  distinction  is  made 
in  regard  to  fire  escapes  for  buildings  used  for  manufacturing  pur- 
poses, where,  it  is  said,  the  obligation  of  providing  this  means  of 
escape  ought  to  rest  upon  the  tenant  in  possession  of  the  building  and 
in  control  of  the  bu^ness  conducted  therein.*  The  question  as  to 
what  may  be  deemed  an  adequate  provision  in  the  number  of  fire 
escapes  for  a  building  has  been  held  to  be  one  of  fact  for  the  jury.*** 
11.  Liability  for  Failure  to  Provide  Fire  Escapes. — The  rule  is 
stated  that  when  a  statute  imposes  an  absolute  duty  on  an  owner  to 
provide  fire  escapes,  such  duty  is  imposed  for  the  benefit  of  his 
tenant  and  the  latter  has  a  right,  in  the  absence  of  a  waiver  of  such 
right  on  his  part,  to  rely  on  the  performance  of  this  duty,  and  where 
damages  are  sustained  by  the  tenant  because  of  an  omission  or  neglect 
to  provide  fire  escapes  in  compliance  with  the  statute  he  may  main- 
tain an  action  for  damages  against  the  owner  therefor.**  This  right 
is  recognized  under  the  principle  that  when  a  statute  commands  or 
prohibits  a  thing  for  the  benefit  of  a  person  he  shall  have  a  remedy 
upon  it  for  the  thing  enacted  for  his  advantage  or  for  the  wrong 
done  to  him  contrary  to  its  terms ;  *'  but  there  is  no  liability  under  this 
principle  where  the  duty  imposed  by  the  statute  has  been  met,  al- 
though the  fire  escapes  provided  may  be  inadequate  in  an  emergency.** 
Another  rule,  acted  upon  in  some  jurisdictions,  is  to  the  effect  that 
the  failure  to  construct  a  fire  escape  as  required  by  ordinance  or 
statute  does  not  make  the  owner  liable  for  a  death  caused  by 
a  fire,  unless  the  failure  to,  comply  with  the  law  was  the  proximate 

6.  Arms  v.  Aver,  192  111.  601,  61  N.  84  Atl.  692,  Ann.  Cas.  1913E  775  and 
E.  851,  85  A.  S.  R.  357,  58  L.R.A.  note. 

277.  Ann,  Cas.  1913B  278  note. 

7.  9  Ann.  Cas.  1169  note.  11.  WiUy  r.  Mulledy,  78  N.  Y.  310, 

8.  YaU  V.  Snow,  201  Mo.  511, 100  S.  34  Am.  Rep.  536. 

W.  1,  119  A.  S.  R.  781,  9  Ann.  Cas.  9  L.R.A.(N.S.)  379  note;  Ann.  Cas. 

1161,  10  L.R.A.(N.S.)  177.  1913B  279  note. 

9.  Schott  r.  Han-ey,  105  Pa.  St.  222,  12.  See  Statutes.. 

51  Am.  Rep.  201.  13.  Pauley  v.  Steam-Guage  &  Lan- 

15  L.R.A.  160  note.  tern  Co.,  131  N.  Y.  90, 29  N.  E.  999, 15 

10.  Kohn  V.  Clark,  236  Pa.  St.  18,  L.RJI.  194. 
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cause  of  death.**  It  is  evident,  considering  the  fact  that  in  many 
cases  the  only  witness  competent  to  supply  proof  under  such  a  rule 
was  the  deceased  himself,  that  its  effect  very  frequently  is  to  preclude 
recovery,  on  a  manifestly  unf^r  operation  of  a  mere  rule  of  evi- 
dence. Au  application  of  this  last  stated  rule  is  found  in  a  case  in 
which  the  court  in  applying  it  stated  that  it  must  afRrmatively  ap- 
pear that  the  injury  sustained  (death)  resulted  proximately  from  the 
breach  of  duty  on  tiie  part  of  the  owner,  observing,  in  support  of  this 
view,  that  "it  is  not  shown  that  the  deceased  was  at  a  window,  or  in 
any  other  position  where  a  fire  escape  would  have  afforded  him  any 
benefit  whatever,"  *^ — manifestly  a  most  absurd  supposition,  since  if 
there  was  no  fh*e  escape  it  is  not  conceivable  that  the  deceased  in  the 
emergency  of  fire  would  station  himself  in  a  position  where  it  ought 
to  be  and  remain  there  until  overtaken  by  death.  Where  the  owner 
of  a  building  neglects  or  fails  to  provide  fire  escape  in  accordance 
with  statutory  requirements,  and  injuries  from  fire  are  visited  upon 
the  occupants  of  the  building  who  were  detained  therein  because  of 
such  neglect,  the  fact  that  there  were  other  means  of  escape  from  the 
building  in  case  of  fire  will  not  relieve  him  from  responsibility.** 
Such  failure,  even  if  not  of  itself  the  ground  of  an  action  by  a  person 
injured  thereby,  ia  at  least  a  matter  to  be  considered  in  connection  with 
other  facts  and  circumstances,  on  tbe  question  of  negligence.^'  It 
is  said  that  where  the  owner  of  a  building  supplies  an  inadequate  fire 
escape,  he  cannot  claim  that  injuries  sustained  by.  an  employee  while 
escaping  from  the  burning  building  were  due  to  want  of  familiarity 
with  the  means  of  escape  provided.^^ 

12.  Fire  Shutters  and  Exits. — Municipal  ordinances  which  re- 
quire the  placing  of  fireproof  shutters  upon  the  windows  of  brick 
buildings,  within  the  fire  limits  of  a  city,  for  the  purpose  of  prevent- 
ing the  spread  of  fire  from  one  building  to  another,  impose  a  duty  for 
the  purpose  of  giving  the  public  protection  against  fire  which  the 
common  law  did  not  provide.*'    A  statute  which  imposes  upon 

14.  39  L.R.A.(N.S.)  745  note.  84  AU.  692,  Ann.  Cas.  1913E  775  and 
As  to  what  constitutes  and  is  regard-  note. 

ed  as  proximate  pause  generally,  see  Ann.  Cas.  1913B  278  note. 

that  particular  title.  19.  It  is  said  that  ordinances  pre- 

15.  Weeks  tJ.  McNulty,  101  Tenn.  scribing  such  safeguards  and  protec- 
495,  48  S.  W.  809,  70  A.  S.  B.  693,  43  tive  appliances  are  upheld  as  a  proper 
L.R.A.  185.  exercise  of  the  police  power  of  the  mu- 

5  L.R.A.{N.S.)  261  note.  nicipality,  exercised  for  the  safety  of 

16.  Arnold,  v.  National  Starefa  Co.,  the  people  and  the  preservation  of 
194  N.  Y.  42,  86  N.  E.  815,  31  LJIA.  their  property,  and  that,  while  such 
(N.S.)  178  and  note.  ordinances  may  incidentally  benefit  the 

17.  Schmalzried  v.  White,  97  Tenn.  individual  who  is  required  to  thus  safe- 
36,  36  S.  W.  393,  32  L.R.A.  782.  guard  his  building,  their  purpose,  pri- 

15  L.R.A.  160  note.  See  also  Neq-  marily,  is  for  the  benefit  and  safety  of 
LiGENCE.  the  public  at  large,  and  not  for  the 

18.  Kohn  V.  Clark,  236  Pa.  St.  18,  benefit  of  the  individual;  although,  as 
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owners  the  duty  to  provide  convenient  and  accessible  exits  from  dif- 
ferent upper  stories  of  tenement  buildings,  is  intended  primarily 
to  secure  means  of  egress  in  case  of  fire  by  tenants  occupying  the 
upper  stories  of  such  buildings;  and  where  a  statute  provides  for  a 
penalty  to  be  claimed  and  recovered  by  the  municipality  in  case  of 
the  failure  of  the  owner  to  comply  with  the  statute,  and  further  pro- 
vides that  the  owner  may  be  held  for  civil  damages  to  the  party  in- 
jured, a  tenant  who  without  fault  on  his  part  receives  injury  because 
of  the  owner's  neglect  in  this  respect  may  maintain  against  the 
owner  a  civil  action  for  damages  independently  of  provisions  pre- 
scribed in  the  act  relating  to  the  giving  of  notice  to  the  owner  for  the 
purpose  of  placing  him  in  default  as  to  the  penalty.  Furthermore, 
the  right  to  maintain  an  action  for  civil  damages  for  the  non-per- 
formance of  a  duty  enjoined  by  statute  follows  on  common  law  prin- 
ciples even  though  no  penalty  is  provided  therein  for  the  party  ag- 
grieved.** 

13.  Notice  and  Official  ApprovaL — Under  statutes  providing  for  the 
equipment  of  buildings  with  fire  escapes,  such  as  may  be  directed 
or  approved  by  inspectors  or  commissioners,  no  notice  or  order  from 
such  officials  is  necessary  in  order  to  make  it  the  duty  of  the  owner 
of  a  building  to  erect  them.  Such  legislation  imposes  upon  the  owner 
of  a  building  a  mandatory  duty  of  bringing  the  subject  before  the, 
proper  officii  and  of  obtaining  his  direction  in  the  premises;  and 
if  an  accident  occur  because  of  the  absence  of  such  fire  escapes,  the 
owner  of  the  building  will  not  be  relieved  of  responsibility  because 
the  statute  contains  no  absolute  declaration  that  the  fire  escapes  should 
be  erected  by  him.*  Even  where  regulations  for  the  erection  of  fire 
escapes  provide  for  the  obtaining  of  a  permit  by  the  person  required 
to  place  them  on  a  building,  there  is  no  obligation  resting  upon  any 
official  whose  duty  it  is  to  pass  upon  their  sufficiency  after  erection, 
to  notify  such  person  of  his  duty  to  construct  them."  Moreover,  an 
action  by  municipal  authorities  is  not  necessary  to  charge  the  owner 
of  a  building  with  liability  for  failure  to  provide  fire  escapes,  under 
a  statute  requiring  buildings  to  be  equipped  with  them  and  directing 
such  authorities  to  make,  annually,  careful  inspection  of  the  safe- 
guards provided,  pass  upon  their  sufficiency,  and  notify  the  owner  of 
the  building  in  case  they  are  insufficient;  and  imposing  a  penalty  on 

stated  in  the  dissenting  opinion  in  the  20.  Rose  v.  King,  49  Ohio  St.  213, 

case,  it  is  dimeult  to  see  why,  if  the  ob-  30  N.  E.  267, 15  L.R.A.  160. 

iect  of  such  ordinances  is  to  protect  1.  Arnold  v.  National  Sta^f^h  Co., 

the  property  of  all  the  people,  it  should  194  N.  Y.  42,  86  N.  E.  816,  21  L.R.A. 

not  be  a  part  of  their  object  to  protect  (N.S.)  178. 

the  property  of  each  individual  citiz^.  15  L.B.A.  160  note. 

Frontier  Steam  Laundry  Co;  ti.  Con-  2.  Arms  v.  Ayer,  192  HI.  601,  61  N. 

noUy,  72  Neb.  767,  101  N.  W.  995,  68  E.  851, 85  A.  S.  R.  357,  58  L.R.A.  277. 

L.RJL.  425. 
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him  for  failure  to  comply  with  their  recommendationa.'  It  has  been 
held  that  a  certificate  of  approval  as  to  the  sufficiency  of  fire  escapes 
given  by  duly  authorised  officials,  properly  issued  in  accordance  with 
the  terms  of  an  act,  is  condusive  evidence  of  compliance  with  the 
law,  and  relieves  the  person  complying  therewith  from  civil  liability, 
and,  furthermore,  that  the  action  of  the  officer  or  board  of  commis- 
sioners authorized  to  enforce  such  statutory  requirements  when  regu- 
larly made  is  valid,  operates  in  favor  of  the  successor  to  the  title  of  the 
owner,  and  cannot  be  questioned  collatendly.*  A  certificate  of  ap- 
proval also  relieves  the  owner  of  a  building  from  the  penalty  provided 
for  non-compliance  with  the  statute.*  The  question,  however,  as  to 
whether  such  a  certificate  of  approval  relieves  the  person  charged  with 
the  duty  of  erecting  fire  escapes  from  civil  liability,  as  well  as  from 
statutory  penalties,  is  one,  generally,  of  statutory  construction.* 

IV.  Liabilities  of  Owners  and  Occupants 

14.  In  General. — The  rules  as  to  liability  for  failure  to  provide  fire, 
escapes  and  other  measures  of  safety  in  case  of  fire  are  elsewhere 
considered.'  The  general  rule  is  that  every  person  must  so  use  his 
own  property  as  not  to  injure  others,  and  anything  wrongfully  done 
or  committed  which  injures  or  annoys  another  in  the  enjoyment  of 
his  legal  rights  is  an  actionable  nuisance.*  The  building  he  erects 
must  not  be  dangerous  by  reason  of  the  material  used  in  or  the  man- 
ner of  its  construction ;  •  and  while  the  owner  of  a  building  is  not 
an  insurer  against  accident  from  its  condition,  yet  so  far  as  ordinary 
care  will  enable  him  to  do  so  he  is  bound  to  keep  it  in  such  con- 
dition that  it  will  not  by  any  insecurity  or  insufficiency  for  the  pui> 
pose  to  which  it  is  put,  injure  any  person  rightfully  in,  around  or 
passing  it.**  Moreover,  an  owner  must  exercise  reasonable  care  and 
prudence  in  keeping  his  buildings  safe  for  those  who  come  there  by 
his  invitation,  express  or  implied;'*  and  an  invitation  is  said  to  be 
inferred  where  there  is  a  common  interest  or  mutual  advantage.'* 
But  this  duty,  it  is  held,  does  not  extend  so  far  as  to  make  such  an 


3.  Carrington  v.  Stillwell,  97  Me. 
247,  54  Atl.  389,  61  L.R.A.  163. 

4.  Bonbright  v.  Schoettler,  127  Fed. 
320,  64  C.  C.  A.  212,  1  L.R.A.(N.S.) 
1091  and  note. 

5.  Pauley  v.  Steam-Guage  &  Ijan- 
tern  Co.,  131  N.  Y.  90,  29  N.  E.  999, 
15  L.R.A.  194. 

6.  1  i:.R.A.(N.S.)  1091  note. 

7.  See  supra,  par.  11-13. 

8.  Smethnrst  u.  Barton  Square  Ind. 
Cong.  Church,  148  Mass.  261, 19  N.  E. 
387,  12  A.  S.  B.  550,  2  h.RJL.  695; 
Waterhouse  v.  Joseph  Schlitz  Brewing 


Co.,  12  S.  D.  397,  81  N.  W.  725,  48 
L.R.A.  157;  Karasek  «.  Peier,  22 
Wash.  419,  61  Pac.  33,  50  L.B.A.  345, 
See  also  Nuisances. 

9.  59  Am.  Dee.  733  note.  " 

10.  Ryder  v.  Kinsey,  62  Minn.  85,  64 
N.  W.  94,  54  A.  S.  R.  623,  34  L.R.A. 
557  and  note;  Dettmering  v.  English, 
64  N.  J.  L.  16,  44  Atl.  855,  48  L.RA. 
106. 

59  Am.  Dec.  733  note. 

11.  50  A.  S.  R.  133  note. 

12.  55  A.  S.  R.  62  note. 
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occupant  responsible  for  the  unsafe  condition  of  those  parts  of  his 
premises  not  intended  for  the  reception  of  visitors  or  customers,  and 
where  they  are  not  expected  to  go ;  ^'  nor  does  it  make  an  owner  liable 
to  invited  visitors  on  lawful  business  for  injuries  occasioned  by  those 
latent  defects  which  are  either  concealed  in  defective  workman^p, 
or  are  incidental  to  the  ordinary  wear  and  tear  of  houses.  Such  de- 
fects, it  is  said,  are  among  the  casualties  which  no  man  can  avoid 
without  that  extraordinary  care  and  vigilance  which  the  law  does  not 
impose.**  The  owner,  however,  will  be  liable  even  to  a  visitor  for 
injuries  resulting  from  hidden  dangers  of  which  the  owner  was 
aware,  but  of  which  he  did  not  inform  his  visitor ;  though,  it  has  been 
held,  a  visitor  cannot  recover  for  injuries  resulting  from  mere  omis- 
sions on  the  part  of  the  owner,  if  the  danger  is  not  concealed. 
Where  iha  conduct  of  the  owner  of  a  bmlding  is  such  as  to  evidence 
reckless  indifference  as  to  the  mfety  of  the  public,  or  an  intentional 
failure  to  perform  a  manifest  duty,  he  is  held  to  be  guilty  of  wilful 
negUgence.**  While  the  courts  sometimes  attempt  to  draw  refined 
di^nctions  between  the  duty  of  an  owner  toward  such  persons  as  are 
termed  mere  licensees,  and  his  duty  generally,*'  it  is  undoubtedly  the 
reasonable  view,  that  where  there  is  evidence  which  tends  to  show 
that  the  injury  proceeded  from  the  neglect  of  an  obligation  imposed 
by  statute,  the  protection  intended  to  be  afforded  by  such  statute  is  for 
the  benefit  of  licensees  who  come  upon  the  premises  in  the  perf(Ain- 
ance  of  their  lawful  duties,  as  well  as  for  those  who  are  there  by  in- 
ducement or  invitation,  express  or  implied.*^  The  placing  of  electric 
wires  on  buildings,  and  questions  as  to  the  liability  for  injuries  caused 
by  such  wires,  are  treated  under  other  headings.*' 

15.  Fall  of  Building,  Walls,  or  Chimneys. — ^The  owner  of  a  build- 
ing adjoining  a  street  or  highway  is  under  a  legal  obligation  to  take 
reasonable  care  that  it  is  kept  in  proper  condition,  so  that  it  shall  not 
fall  into  the  street  or  highway  and  injure  persons  lawfully  there,™ 
and  where  an  owner  suffers  such  a  building  to  go  unrepaired,  he  is 
guilty  of  continuing  a  nuisance  and  is  liable  for  injuries  caused  by 
its  collapse,  to  any  person  lawfully  standing  in  front  of  it  at  the 
time,  although  it  was  then  in  the  possession  of  a  lessee.**  Nor  can 
such  Uability  be  escaped  on  the  ground  that  the  structure  was  built 

IS.  Kinney  v.  Onsted,  113  Mich.  96,  18.  Parker  v.  Barnard,  135  Mass. 
71  N.  W.  482,  67  A.  S.  R.  455,  38  116.  46  Am.  Rep.  450. 


14.  Baddeley  v.  Shea,  114  Cal.  1,  45  20.  Cork  v.  Blossom,  162  Mass.  330, 
Pac.  990,  55  A.  S.  R.  56  and  note,  33  38  N.  E.  495,  44  A.  S.  R.  362,  26 


L.R.A.  665. 


19.  See  ELBCTRicrrr;  Negligence. 


L.R.A.  747. 

15.  59  Am.  Dec.  733  note. 

16.  11  L.R.A.  361  not«.    See  also 


L.R.A.  256;  Waterhouse  v.  Joseph 
Schlitz  Brewing  Co.,  12  S.  D.  397,  81 
N.  W.  725,  48  L.R.A.  157. 


Keolioence. 

17.  Woodruff  V.  Bowen,  136  Ind. 
431,  34  N.  E.  1113,  22  L.R.A.  198. 


34  L.R.A.  557  note.  See  also  supra, 
par.  14. 


21.  Waterhoose  v.  Joseph  Schlitz 
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by  an  independent  contractor/  or  that  it  bad  stood  for  a  number  of 
years  without  falling.^  In  a  case  where  the  wall  of  a  burned  building 
falls  and  injures  an  adjoining  building,  it  baa  been  held,  further- 
more, that  the  promise  of  a  city  officer  to  take  charge  of  and  remove 
the  walls  does  not  relieve  the  owner  from  liability  for  damages  where 
the  latter  was  negligent  and  allowed  the  wall  to  stand  knowing  it  to 
be  dangerous.*  When  a  building  falls  without  apparent  cause,  in  the 
absence  of  explanatory  circumstances,  negligence  will  be  presumed, 
and  the  burden  is  upon  the  owner  of  showing  that  he  exercised  ordi- 
nary care  to  keep  it  in  safe  condition ;  but  where  it  appears  from  such 
explanatory  circumstance  that  the  cause  of  the  fall  of  the  building 
was  a  latent  defect  in  its  construction,  and  there  is  no  evidence  tend- 
ing to  connect  such  cause  with  the  owner's  negligence,  the  burden 
rests  upon  the  party  asserting  such  negligence  to  show  that  such  cause 
might  have  been  discovered  and  removed  before  the  accident  by  the 
exercise  of  ordinary  care  on  the  part  of  the  owner>  Though  the 
owner  of  a  building  is  responsible  for  the  damage  occasioned  by  its 
fall,  when  this  is  caused  by  his  failure  to  brace  it  properly,  the  dam- 
ages may  be  reduced  according  to  circumstances,  if  the  owner  of  the 
thing  damaged  has  exposed  it  impradently ; '  and  it  is  not  neces- 
sary, in  order  to  recover  damages  for  injuries  received  from  a  fall- 
ing building,  to  serve  notice  of  its  dangerous  condition  on  the  owner, 
for  he  is  bound  to  know  the  condition  of  his  property A  like 
liability  attaches  to  an  owner  who  negligently  permits  unsafe  walls 
to  remain  after  a  fire  and  until  they  fall,  causing  injury  to  one 
lawfully  in  their  vicinity,  and  he  is  not  relieved  from  this  liability 
on  account  of  an  unfulfilled  promise  of  another  to  put  the  vails 
in  a  safe  condition.  But  in  such  a  case  a  recovery  cannot  be  had 
against  a  municipal  corporation  except  where  it  negligently  per- 
forms or  negligently  fails  to  perform  a  duty  in  its  nature  minis- 
terial, and  then  only  in  cases  where  the  ministerial  duty  is  imposed 
by  law.'    But  where  an  insecure  wall  of  a  building  which  is  safe 

Brewing  Co.,  12  S.  D.  397,  81  N.  W.  N.  W.  94,  54  A.  S.  R.  623,  34  L.R.A. 

725, 48  L.R.A.  157.  557. 

1.  11  L.R.A.  361  note.   And  see  In-  5.  Factors'  &  Traders'  Ins.  Co.  v. 

DEPENDENT  CONTRACTORS,  as  to  the  Ha-  Werlcin,  42  La.  Ann.  1046,  8  So.  435, 

bility  of  contractors  in  general  for  in-  11  L.RA..  361.   See  generally  Dau- 

juries  caused  by  their  negligence  or  ages. 

unskilfulness  in  constructing,  remodel-  6.  11  L.RA..  361  note;  34  L.R.A.  557 

ing  or  removing  buildings.  note. 


2.  Waterhouse  v.  Joseph  Schlitz  7.  Anderson  v.  East,  117  Ind.  126, 
Brewing  Co.,  12  S.  D.  397,  81  N.  W.  19  N.  E.  726, 10  A.  S.  R.  35,  2  L.R.A. 


3.  Anderson  v.  East,  117  Ind.  126,  89  N.  W.  694,  58  h.R.A.  67.  See  Mc- 
19  N.  E.  726, 10  A.  S.  R.  35,  2  L.R.A.  nicipal  Corporations,  as  to  manicipal 


725,  48  L.R.A.  157. 


712;  Lauer  r.  Palms,  129  Mich.  671, 


712  and  note. 
4.  Ryder  v.  Einsey,  62  Minn.  85,  64 


liability  generally. 
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for  tlie  purpose  of  commerce  and  trade  falls  by  reason  of  being  put 
to  an  extraordinary  strain  for  which  the  owner  is  not  at  fault,  he 
cannot  be  held  liable.^  And  so,  one  who  builds  or  maintains  a  high 
ehimney,  the  fall  of  which  would  injure  an  adjoining  buUding,  is 
liable  for  its  fall  in  a  not  unusual  gale,  or  from  any  cause  except  such 
as  human  foresight  could  not  reasonably  be  expected  to  anticipate 
and  prevent* 

16.  Building  in  Possession  of  Tenant. — The  fact  that  a  building 
is  under  lease  and  in  the  possession  of  a  tenant  at  the  time  of  its  fall 
is  held  by  some  courts  not  to  relieve  the  owner  from  liability  for 
injury  sustained  by  a  third  person,  where  there  is  evidence  that  the 
owner  has  used  the  building  for  a  considerable  time,  or  knew  of  its 
negtigent  construction,  or  dangerous  or  defective  condition.**  So, 
the  owner  of  a  building  may  be  responsible  for  injuries  sustained  by 
an  employee  of  his  lessee,  or  tenant,  where  the  building  has  been 
leased  for  a  business  to  which  it  is  not  adapted,  and  which  renders  it 
unsafe  or  dangerous. There  are,  however,  decisions  to  the  effect 
that  where  a  building  is  in  an  unsafe  or  defective  condition,  the  owner 
is  not  liable  for  an  injury  caused  thereby  while  the  building  is  in 
the  possession  of  a  tenant,  but  that  the  person  who  occupies  and  main- 
tains it  in  that  condition  is  responsible  to  those  who  may  be  injured 
thereby  while  lawfully  in  or  about  the  building.^*  WhUe  primarily 
and  usually  the  owner  is  liable,  such  circumstances  often  exist,  or  the 
specific  character  of  the  statutes,  contracts  of  lease,  or  conditions  and 
customs  of  use  and  occupation  are  such,  that  the  liability  may  fall 
npon  the  tenant;  and  instances  are  given  where  the  liabiUty  of  the 
owner  and  his  tenant  is  held  to  be  joint,  or  where  the  liability  falls 
on  neither  the  owner  nor  tenant,  but  upon  a  contractor  or  sub-con- 
tractor.** 


17.  Right  to  Restrain  Improper  Construction. — ^Where  a  frame 

building  is  a  nuisance  it  may  be  abated  by  the  public  authorities,  but 
equity  will  not  ordinarily  interfere  to  enforce  by  injunction  the 
observance  of  city  ordinances  prohibiting  the  erection  of  buildings 
not  nuisances  per  seM  Equity  may  enjoin  the  erection  within  pre- 

8.  Woodruff  V.  Bowen,  136  Ind.  431,     11.  Godley  v.  Hagerty,  20  Pa.  St. 


38  N.  E.  495,  44  A.  S.  R.  362,  26  IS.  26  L.R.A.  200  note;  34  L.R.A. 

L.R.A.  256.  557  note;  9  Ann.  Cas.  1167  note.  See 

10.  Hannem  v.  Pence,  40  Minn.  127,  generally     Dasiages;  Indepbndekt 

41  N.  W.  657, 12  A.  S.  R.  717;  Water-  Contbactors. 

house  V.  Joseph  Schlitz  Brewing  Co.,  14.  41  L.R.A.  328  note.    See  also 

12  S.  D.  397,  81  N.  W.  725,  48  LJt.A.  Injunctions;  Nuisances. 


V.  Remedies 


34  N.  E.  1113.  22  L.R.A.  198. 

9.  Cork  r.  Blossom,  162  Mass.  330, 


12.  50  Am.  Dee.  776  note. 


167. 
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scribed  fire  limits  of  a  wooden  building  contrary  to  a  municipal  ordi- 
nance, where  the  statute  makes  such  act  a  nuisance;  and  where  the 

legislature  has  confided  to  towns  a  duty  to  prevent  fires,  a  town  may 
maintain  a  bill  in  equity  to  enjoin  the  violation  of  such  an  ordi- 
nance." It  is  a  rule  in  many  jurisdictiona  that  a  court  of  equity  will 
not  restrain  by  injunction  the  threatened  violation  of  an  ordinance 
of  such  city  regulating  the  erection  of  buildings  for  the  purpose  of 
greater  security  against  damage  by  fire,  unless  the  act  threatened  to 
be  done,  if  carried  out,  would  be  a  nuisance.'*  An  injunction  will 
issue  at  the  suit  of  an  individual  to  prevent  the  erection  of  building 
in  violation  of  a  municipal  ordinance,  though  they  are  not  nuisances 
per  se,  if  the  person  seeking  such  injunction  shows  that  their  erection 
will  work  special  or  irreparable  injury  to  him  and  his  property.*' 
Hence,  while  a  wooden  building  may  not  be  a  nuisance  fter  8e,  a 
property  owner  has  a  right  to  enjoin  its  removal  to  a  place  within  the 
fire  limits  where  such  removal  is  in  violation  of  a  city  ordinance  for- 
bidding it,  if  such  building  is  to  be  located  within  a  short  distance 
of  his  own  frame  house,  thus  making  the  danger  imminent.***  Like- 
wise, an  owner  is  entitled  to  enjoin  the  rebuilding  or  repairing,  in 
violation  of  a  valid  city  ordinance,  of  a  wooden  building  which  has 
been  partially  destroyed  by  fire.*'  But  this  right  is  not  given  to 
a  mere  volunteer,  who  fails  to  show  that  he  has  any  interest  in  the 
subject  matter  of  the  suit,  or  that  he  will  sustain  any  special  injurj' 
by  a  contemplated  removal  of  a  building.^*^  An  allegation  that  the 
proximity  of  a  particular  building  will  increase  the  rate  of  fire  insur^ 
ance  on  adjoining  property  has  been  held  not  sufficient  to  prohibit 
the  erection  of  a  building  to  be  used  in  the  prosecution  of  a  legitimate 
business ;  *  nor  will  the  fact  of  mere  proximity  or  ugliness  of  other- 
wise harmless  structures  upon  the  land  of  another,  which  may  obstruct 
the  view  of  an  adjoining  owner,  or  lessen  the  enjoyment  of  his  prop- 
erty and  depreciate  its  market  value,  give  the  latter  a  right  to  an 
abatement  or  even  to  damages.*  While,  ordinarily,  the  owner  of  land 
may  build  upon  it  according  to  his  taste  or  inclination,  as  to  the 

15.  Houlton  V.  Titcomb,  102  Me.  272,  Neb.  714, 106  N.  W.  780, 13  Ann.  Cas. 
66  Atl.  733, 120  A.  S.  R.  492, 10  L.RJ^.  202,  5  L.R.A.(N.S.)  493  and  note. 
(N.S.)  580  and  note.  18.  Kaufman  v.  Stein,  138  Ind.  49, 

16.  St.  Johns  V.  McFarlan,  33  Mich.  37  N.  E.  333,  46  A.  S.  R.  368. 

72,  20  Am.  Rep.  671;  President,  etc.,  19.  Mt.  Vernon  First  Nat.  Bank  v. 

of  Waupun  v.  Moore,  34  Wis.  450,  17  Sarlls,  129  Ind.  201,  28  N.  E.  434,  28 

Am.  Rep.  446;  Janesville  v.  Carpenter,  A.  S.  R.  185,  13  L.R.A.  481. 

77  Wis.  288,  46  N.  W.  128,  20  A.  8.  R.  20.  State  v.  Keamev,  25  Neb.  262, 

123,  8  L.R.A.  808.  41  N.  W.  175, 13  A.  S.  R.  493. 

52  A.  S.  R.  352  note.  1.  Chambers  v.  Cramer,  49  W.  Va. 

17.  Mt.  Vernon  First  Nat.  Bank  v.  395,  38  S.  E.  691,  54  L.R.A.  545. 
Sarlls,  129  Ind.  201,  28  N.  E.  434,  28  2.  Whitmore  t-.  Brown,  102  Me.  47, 
A.  S.  R.  185, 13  L.R.A.  481;  Kaufman  65  Atl.  516, 120  A.  S.  R.  454,  9  L.RJl. 
V.  Stein,  138  Ind.  49,  37  N.  E.  333,  46  (N.S.)  868. 

A.  S.  R.  368;  Bangs  v.  Dworak,  75 
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style  and  character  of  building  that  he  will  erect,*  yet  where  a  struc- 
ture is  erected  for  a  malevolent  purp(^,  as,  for  example,  in  the  case 
of  a  fence  maintained  for  spite,  the  law  will  not  always  so  far  acqui- 
esce in  such  a  purpose  as  to  deny  relief.* 

18.  Summary  Removal  of  Buildings. — Where  cities  and  towns  are 
empowered  to  preeecibft  the  maan^  in  which  bwiidings  within  desig- 
nated areas  shall  be  constructed  aiid  to  prohibit  the  Use  of  combustible 
materials  in  the  work  of  construction  or  repair,  there  is  also  usually 
included  the  power  upon  the  part  of  the  civic  authorities  to  remove 
or  demolish,  without  judicial  proceedings,  any  building  erected  in 
violation  of  the  provisions  of  prohibitory  statutes  or  ordinances,' 
the  object  of  such  enactments  being  the  protection  of  the  community 
against  the  calamities  of  fire.  The  erection  and  maintenance  of  pro- 
hibited buildings  is  in  the  nature  of  a  nuisance,  the  summary  abate- 
ment of  which  is  a  remedy  that  has  ever  existed  in  the  law  and  is  a 
constitutional  exercise  of  authority,*  and  not  arbitrary  or  confiscatory 
in  its  nature.'  But  the  right  should  be  reasonably  exercised.  Where, 
therefore,  a  municipality  is  permitted  by  its  charter  to  declare  any 
building  within  its  tire  limits  which  becomes  damaged  by  fire,  decay, 
or  otherwise,  to  be  a  nuisance,  before  the  city  authorities  may  proceed 
in  a  summary  manner  to  remove  such  a  building  the  owner  thereof 
should  be  given  the  first  opportunity  to  remove  it.  Generally  some 
provision  is  made  by  ordinance  for  a  limited  time  in  which  the  owner 
must  effect  removal.  Should  the  authorities  attempt  to  remove  the 
building  within  such  time  injunction  may  issue  to  prevent  it.'  A 
municipal  corporation  cannot,  moreover,  declare  any  building  or 
structure  of  any  kind  partially  destroyed  by  fire  to  be  a  nuisance 
if  it  is  not  such  in  fact,  and  an  ordinance  enacted  declaring  that  such 
a  structure  is  a  nuisance  where  it  is  permitted  to  remain  in  such  con- 
dition after  notification  to  remove,  repair  or  rebuild,  but  without 
making  any  limitations  with  regard  to  its  dangerous  character  by 
reason  of  its  weak  condition  or  its  location  or  surroundings,  is  void.* 

S.  Crawford  V.  Topeka,  51  Kan.  756,  and  note;  Eureka  City  e.  Wilson,  15 

33  Pae.  476. 37  A.  S.  R.  323, 20  L.RJ\..  Utah  67, 48  Pac.  150,  62  A.  S.  R.  904; 

602  (upholding  the  r^ht  to  erect  bill-  Eiehenlanb  v.  St.  Jtmeph,  113  Mo.  3^, 

boards  on  property  and  tlie  use  there-  21  S.  W.  8, 18  L.B.A.  590;  Davison  v. 

of  for  advertising  purposes;  Bostock  Walla  Walla,  52  Wash.  453,  100  Pac. 

V.  Sams,  05  Md.  400,  52  AU.  665,  93  981, 132  A.  S.  R.  983,  21  L.R.A.(N.S.) 

A.  S.  R.  394  and  note,  59  L.R.A.  282.  454  and  note. 

4.  Karas^  v.  Peier,  22  Wash.  419,  6.  King  v.  Davenport,  98  111.  305, 
61  Pac.  33,  50  L.R.A.  345.  38  Am.  Rep.  89. 

5.  King  V.  Davenport,  98  Bl.  305,  7.  21  LJIA.(N.S.)  455  note. 

38  Am.  Rep.  80;  Baumgartner  v.  8.  Lemmon  v.  Onthrie  Center,  113 

Hasty,  100  Ind.  575,  50  Am.  Rep.  830 ;  la.  36, 84  N.  W.  986, 86  A.  S.  R.  361. 

Mt.  Vernon  First  Nat.  Bank  v.  Sarlls,  9.  Evansville  v.  Miller,  146  Ind.  613, 

129  Ind.  201,  28  N.  E.  434,  28  A.  S.  45  N.  E.  1054,  38  L.R.A.  161  and  note. 

R.  185, 13  L.R.A.  481;  Fields  v.  Stok-  See  NmSAKCES. 
ley,  99  Pa.  St.  306,  44  Am.  Rep.  109 
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28.  Ownenhip  of  Stolen  Goods 
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IV.  Trial 

31.  Venne 

32.  Instructions 
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34.  Possession  of  Recently  Stolen  Property  or  Burglar's  tools 

35.  Evidence  of  Intent 

36.  Proof  of  Other  Burglaries 

37.  Weight  and  Sufficiency  of  Evidence 

38.  Verdict  and  Sentence 


I.  Introductory 

1.  Definition. — Burglary,  at  common  law,  is  the  breaking  and 
entering,  in  the  night  season,  of  the  dwelling-house — or,  as  the  old 
definition  runs,  the  mansion-house— of  another,  with  intent  to  com- 
mit a  felony  therein.*  It  is  to  be  observed  that  thig  definition  logical- 
ly and  necessarily  resolves  itself  into  five  parte  or  circumstances, 
each  of  which  is  an  essential  element  of  the  crime  of  burglary,  find 
must  be  proved.  They  ai«  (1)  a  breaking;  (2)  an  entry;  (3)  one 
of  these  two  must  have  been  done  in  the  night  season;  (4)  it  must 
be  committed  in  a  mansion-house  or  dwelling-house;  and  (5)  an  in- 

1.  State  V.  McCall,  4  Ala.  643,  39  McPherson,  70  N.  C.  239, 16  Am.  Rep. 
Am.  Dec.  314;  State  v.  Wilson,  1  N.  769. 

J.  L.  439,  1  Am.  Dee.  216;  State  v.     78  Am.  Dec.  258  note;  2  A.  S.  R. 

383  note. 
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cent  to  commit  a  felony  tiierein  must  exist*   This  statement,  with 

some  slight  modifications,  applies  equally  well  to  statutory  cases 
of  burglary,  the  modifications  thus  introduced  through  the  legisla- 
tures bearing  particularly  on  the  time  of  committing  the  offense,  and 
extending  the  term  "dwelling-house"  so  as  to  indude  almost  all  kinds 
of  buildings  or  inclosures.' 

2.  Character  of  Offense. — According  to  the  conynon  law  concep- 
tion, the  crime  of  burglary  is  primarily  an  offense  against  the  secur- 
ity of  the  habitation;  for,  as  it  was  expressed  at  an  early  date,  a 
man's  house  is  said  to  be  his  castle;  its  security  must  not  be  lightly 
invaded;  and  to  preserve  this  security  and  this  sanctity  the  law 
has  created  safeguards,  and  imposes  severe  penalties  on  their  in- 
fringement* The  word  "burglary"  itself  is  a  compound  of  the 
Saxon  term  burgh,  a  house,  and  laron,  theft.  It  originally  signified 
no  more  than  the  robbery  of  a  dwelling,  but  the  term  has  now  been 
extended  to  include  cases  in  which  the  felony  is  not-  actually  com- 
mitted, provided  a  felonious  intent  be  shown.'  In  statutory  bursary 
the  idea  of  offense  against  habitation  is  not  so  prominent.  The 
design  of  the  modem  statutes  is  the  protection  of  property  by  inflict- 
ing upon  those  who  break  doors  and  locks  for  the  purpose  of  stealing 
the  severe  punishment  prescribed  for  bursary.  The  consummation  of 
the  intent  to  commit  the  ulterior  crime  is  not  the  most  striking  char- 
acteristic  of  the  crime  of  burglary ;  it  is  the  offense  against  the  security 
of  the  habitation  which  must  be  proved  in  order  to  bring  the  offense 
within  the  limits  of  that  crime.  The  time  and  drcnmstances  sur- 
rounding this  breaking  and  entry,  together  with  the  felonious  intent 
which  is  also  a  necessary  part  of  the  proof  of  burglary,  will  be  dis- 
cussed in  turn  in  the  following  pages. 


3.  Breaking  in  General. — Breaking,  as  an  element  in  the  crime 
of  burglary,  is  not  a  mere  legal  breaking  of  a  close,  as  by  leaping 
over  invisible  ideal  boundaries,  which  may  constitute  a  civil  tres- 
pass, but  a  substantial  and  forcible  irruption.  Passing  an  imagi- 
nary line  will  sustain  an  action  of  trespass  qxtare  clausum  fregit,  but 
in  buj^lary  more  is  required.  There  must  be  a  breaking,  removing, 
or  putting  aside  of  sometiiing  material  which  constitutes  a  part  of 

2.  State  V.  Wilson,  1  N.  J.  L.  439,  1  Am.  Dee.  216;  State  v.  Williams, 


II.  Elements  of  Offense 


Breaking  and  Entering 


1  Am.  Dec.  216. 
2  A.  S.  R.  383  note. 

3.  2  A.  S.  R.  383  note. 

4.  State  V.  Wilson,  1  N.  J.  L.  439, 


00  N.  C.  724,  47  Am.  Rep.  541. 

6.  Anderson  v.  State,  48  Ala.  665, 
17  Am.  Rep.  36. 
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the  dwelling-house  and  is  relied  on  as  a  security  against  intrusion ;  * 
and  if  any  force  at  all  is  employed  to  effect  an  entrance,  through 
any  usual  or  unusual  place  of  ingress,  whether  open^  partly  open, 
or  closed,  that  is  a  breaking  sufficient  in  law  to  constitute  burglary, 
if  the  other  elements  of  the  offense  are  present'  And  while  the  sub- 
stance thus  operated  on  must  be  such  as  the  law  deems  of  the  realty, 
the  breaking  does  not  necessarily  imply  an  injury  thereto.^  Any 
act  of  physical  force,  however  slight,  by  which  the  obstruction  to 
entering  is  removed  is  considered  by  the  courts  as  sufficient  to  con- 
stitute a  breaking.  This  rule  has  been  applied  to  the  Ufting  of  a 
hook  by  which  a  door  is  fastened,  and  opening  the  door  in  order 
to  enter  tiie  building;  the  opening  of  a  closed  door,  though  it  is 
not  latched,  bolted  nor  locked;  the  raising  a  window,  or  breaking 
a  pane  of  glass  and  effecting  an  entrance  into  a  house  thereby ;  *  and 
it  has  even  been  suggested  that  it  is  a  breaking  where  a  cloth  hung 
over  a  window  by  two  nails  at  the  top  is  removed  from  one  of  the 
nails.**  The  word  "forcibly"  used  in  a  statute  defining  burglary 
is  held  to  imply  the  same  as  the  word  "break"  at  common  law; 
and  therefore,  one  who  pushes  open  a  transom  over  a  door  which 
swings  on  hinges,  and  which  is  closed  but  not  fastened,  is  guilty 
of  burglary  where  the  other  elements  necessary  to  the  crime  exist.** 
In  order  to  constitute  an  actual  breaking  within  tiie  sense  of  the  term 
as  used  in  the  law  of  burglary,  the  action  of  the  accused  must  have 
been  such  as  would,  without  additional  effort,  have  made  an  entry- 
possible.*'  In  some  jurisdictions  breaking  is  dispensed  with  by  stat- 
utes defining  the  offense  as  entering  any  house,  etc.,  witii  a  spedfied 
intent.*' 

4.  Use  of  Actual  Force  Generally  Necessary. — Some  actual  force 
is  generally  necessary  to  constitute  a  breaking,  and  cases  in  which 
there  is  none  may  belong  in  the  category  of  larceny,  or  other  crimes, 
but  assuredly  not  of  burglary,**  and  therefore  it  is  not  burglary  merely 
to  go  on  the  piazza  of  a  house  with  the  intention  of  entering.**  Ex- 

6.  State  V.  Boon,  35  N.  C.  244,  57  641,  56  Am.  Dec.  121. 

Am.  Dec.  555.  11.  Timmons  v.  State,  34  Ohio  St. 

7.  People  V,  White,  153  Mich.  617,  426,  32  Am.  Rep.  376. 
117  N.  W.  161,  15  Ann.  Cas.  927,  17  100  A.  S.  R.  98  note. 
L.R.A.(N.S.)  1102.  12.  State  v.  McCaU,  4  Ala.  643,  39 

8.  139  A.  S.  R.  1046  note.  Am.  Dec.  314;  Oaddie  «.  Common- 

9.  Walker  v.  State,  63  Ala.  49,  35  wealth,  117  Ky.  468,  78  S.  W.  162, 
Am.  Rep.  1 ;  Grimes  v.  State,  77  Ga.  Ill  A.  S.  R.  259. 

762,  4  A.  S.  R.  112;  Ferguson  t>.  State,  13.  People  v.  Brittain,  142  Cat  8, 

52  Neb.  432,  72  N.  W.  590,  66  A.  S.  75  Pac.  314,  100  A.  S.  R.  95. 

R.  512  and  note;  State  v.  Vierck,  23  14.  Adkinson    v.    State,   5  Baxt. 

S.  D.  166,  120  N.  W.  1098,  139  A.  S.  (Tenn.)  569,  30  Am.  Rep.  69. 

B.  1040  and  note.  15.  State  v.  Puckett,  (S.  C.)  78  S. 

2  A.  S.  R.  383  note.  E.  737,  46  L.RJL.(N.S.)  999  and  note., 

10.  Hunter  v.  Com.,  7  Grat.  (Va.) 
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ceptions  to  this  rule  occur  in  cases  where  an  entry  has  been  effected 
by  way  of  the  chimney,^*  or  by  means  of  artifice  or  fraud,  provided 
the  entry  follows  immediately.^' 

5.  Breaking  Inner  Doors. — It  is  true  that  if  a  person  leaves  his 
doors  or  window  open,  it  is  his  own  folly  and  negligence^  and  if  a 
man  enters  therein,  it  is  no  burglary;  yet  if  he  afterwards  breaks 
an  inner  door  or  chamber,  it  is  so.^*  It  is  not  necessary  that  the 
opening  of  an  inner  door  be  accompanied  with  an  intent  to  commit 
a  felony  in  the  very  room  so  entered.  The  true  test  is  whether  the 
inner  door  was  opened  in  the  perpetration  of  or  attempt  to  perpetrate 
the  felony,  and  if  the  opening  was  a  necessary  act  in  the  perpetra- 
tion of  the  felonious  design,  it  can  make  no  difference  that  the  felony 
was  to  be  committed  in  an  adjoining  room.  For,  as  a  general  rule, 
where  there  is  internal  communication  between  the  room  or  apart- 
ment broken  into  and  the  room  or  building  into  which  the  accused 
is  charged  to  have  feloniously  entered,  such  opening  completes  the 
offense,  so  far  as  breaking  and  entering  is  concerned.^'  And  it  is 
none  the  less  a  burglarious  breaking  where  a  person  is  in  the  house 
lawfully  in  the  first  instance,  and  then  breaks  into  a  room  in  the 
house  for  the  purpose  of  theft.** 

6.  Breaking  Out. — An  English  statute  of  1713  provided  as  fol- 
lows: "Whereas  there  has  been  some  doubt  whether  the  entering 
into  the  mansion  house  of  another,  without  breaking  the  same,  with 
an  intent  to  commit  some  felony,  and  breaking  the  said  house  in 
the  night  time  to  get  out,  be  burglary,  be  it  declared  and  enacted, 
that  if  any  person  shall  enter  into  the  mansion  or  dwelling-house 
of  another,  by  day  or  by  night,  vrithout  breaking  the  same,  with  an 
intent  to  commit  felony;  or,  being  in  such  house  shall  commit  any 
felony,  and  shall,  in  the  night  time,  break  the  said  bouse  to  get 
out  of  the  same,  such  person  is  and  shall  be  adjudged  to  be  guilty 
of  burglary."  The  cases  arising  under  this  statute  have  varied 
according  to  whether  the  act  vraa  regarded  as  merely  declaratory  of 
common  law  principles,  or  as  an  express  repeal  thereof,  and  also 
as  to  whether  the  act  was  considered  in  force  in  the  various  states 
as  having  been  among  the  common  law  statutes  and  principles  con- 
formable to  American  usage  at  the  time  of  the  revolution.  The 
more  logical  rule,  perhaps,  but  certainly  not  the  one  approved  by  the 
weight  of  American  authority,  is  based  on  the  following  reasoning; 
Burglary  is  an  offense  not  against  property,  but  against  the  security 
of  the  habitation.   The  security  of  the  house  is  violated  by  a  break- 

16.  Brown  v.  State,  55  Ala.  123,  28  19.  139  A.  S.  R.  1054  note:  38 
Am.  Rep.  693.  L.R.A.(N.S.)  770  note. 

17.  2  A.  S.  R.  383,  387  note,  and  20.  Daniels  v.  State,  78  Oa.  98,  6 
see  infra,  par.  7.  A.  S.  R.  238. 

18.  RoUand  v.  Com.,  85  Pa.  St.  66,     139  A.  S.  R.  1054  note. 
27  Am.  Rep.  626. 
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ing  at  the  time  of  exit  as  well  aa  at  the  time  of  eutry>  and  if  each 
and  every  act  constituting  ^e  crime  is  committed,  the  evil  consequent 
on  the  crime  being  produced,  the  precise  order  in  which  the  acts 
are  done  cannot  be  material.  Consequently,  when  there  is  no  break- 
ing whatever  at  the  time  of  entry,  but  an  intent  to  commit  a  felony, 
together  with  the  other  elements  of  the  crime,  is  proved  to  the  satis- 
faction of  the  jury,  the  court  in  some  states  will  hold  that  the  offense 
is  burglary  rather  than  larceny.  The  accused  stands  not  on  the 
doing  of  these  acts,  nor  on  the  order  of  doing  them,  except  so  far 
forth  as  is  convenient  and  necessary  to  accomplish  his  guilty  purpose.^ 
A  majority  of  the  cases,  however,  take  the  opposite  view  for  the 
reason  that  after  a  felony  has  been  committed  within  the  dwelling- 
house,  the  offense  is  not  in  reality  aggravated  by  lifting  the  latch 
of  a  door,  or  the  sash  of  a  window,  in  the  nighttime,  in  order  to 
enable  the  offender  to  escape.  A  breaking  out,  indeed,  may  be  an 
innocent  act,  as  it  may  be  committed  by  one  desirous  of  retiring 
from  the  further  prosecution  of  a  crime,  and  the  extension  of  the 
law  of  burglary  to  such  a  case  is  not  warranted  by  the  principles  upon 
which  the  law  is  founded,  inasmuch  as  a  circumstance  not  essential 
to  the  guilt  of  the  offender,  or  the  mischief  of  the  act,  is  made  deeply 
essential  to  the  crime.*  And  it  has  been  repeatedly  held,  where 
"breaking  out"  is  by  statute  declared  to  be  criminal,  that  to  convict 
the  accused  of  "breaking  out,"  it  is  necessary  to  allege  that  the  de- 
fendant "broke  out,"  an  indictment  for  mere  breaking  out  being  suiB- 
cient  to  include  the  former  offense.' 

7.  Constructive  Breaking. — Constructive  breaking  in  the  law  of 
burglary  is  effected  where  the  entry  is  accomplished  by  means  of 
fraud  or  threats,  or  by  confederacy  with  servants  residing  in  the  house.* 
The  reason  for  the  rule  that  a  constructive  breaking  is  sufficient 
in  burglary  or  house-breaking  is  that  the  dwelling-house  stands  in 
as  great  need  of  protection  from  fraud  and  trick  as  from  a  forcible 
breaking.  The  law  of  burglary  is  intended  peculiarly  as  a  protection 
to  the  sanctity  of  the  dwelling-house.  It  is  a  more  practicable  under- 
taking to  make  a  house  strong  enough  to  resist  physical  attack  than 
it  is  always  to  guard  successfully  against  false  pretenses  and  trickery. 
It  has  been  wisely  ruled,  therefore,  that  "to  knock  at  the  door,  and 
upon  opening  it,  to  rush  in  with  a  felonious  intent,  was  burglarious, 
though  there  was  no  actual  breaking;  for  the  law  will  not  suffer  itself 
to  be  trifled  with  by  such  evasion."*  Where  entry  has  been  effected 
under  pretense  of  having  business  with  the  owner,  or  of  paying  a. 

1.  State  V.  Ward,  43  Conn.  489,  21  N.  C.  239,  16  Am.  Rep.  769. 

Am.  Rep.  665.  4.  Johnston  v.  Com.,  85  Pa.  St.  54^ 

2.  Rolland  v.  Com.,  82  Pa.  St.  306,  27  Am.  Rep.  622. 

22  Am.  Rep.  758.  139  A.  S.  R.  1054  note. 

3.  Brown  v.  State,  55  Ala.  123,  28     5.  15  Ann.  Cas.  1024  note. 
Am.  Rep.  693;  State  v.  MePfaenon,  70 
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social  visit,  it  has  been  well  said  that  the  law  is  not  so  impotent  M 
to  permit  a  burglar  to  enter  a  house  under  such  circumstances  and 
yet  evade  the  responsibility  of  his  act.'  The  law  regards  force  and 
fraud  with  equal  abhorrence;  and,  whether  the  tenant's  possession 
is  invaded  by  one  means  or  the  other,  for  the  purpose  of  stealing  from 
his  home,  is  all  one  in  the  eye  of  the  law,  since,  if  the  intent  be 
felonious,  the  law  implies  a  forcible  breaking  of  the  barriers  erected 
for  the  security  of  the  dwelling.  It  is,  however,  to  be  observed  that 
the  fraud  included  in  the  theft  does  not  necessarily  involve  fraud 
in  the  entry.  For  where  the  owner  gives  an  open  license  to  all 
comers  to  enter,  as  in  the  case  of  a  merchant,  the  fraudulent  intent 
may  be  f<nined  after  a  rightful  entry ;  if  this  is  the  case,  no  burglarious 
entry  has  occurred.  But  where  entry  has  been  effected  under  legal 
process,  a  subsequent  wrongful  act  will  operate  to  make  the  original 
entry  fraudulent.'  It  is  also  true  that  where  the  door  is  procured  to 
be  opened  by  a  trick  the  entry  must  be  made  so  soon  thereafter  that 
there  is  no  reasonable  opportunity  to  refasten  the  door;  otherwise 
there  is  not  a  sufficient  breaking  *  That  a  breaking  permitted  as  a 
result  of  threats  or  intimidation,  as  well  as  by  fraud,  will  constitute 
a  constructive  breaking  is  also  well  settled.'  Where  a  servant  con- 
spires with  a  thief  to  let  him  into  his  master's  house  to  commit  a 
felony,  and  in  consequence  of  such  agreement  opens  the  door  or 
window  to  let  him  in,  this  is  considered  to  be  burglary  in  both  the 
thief  and  the  servant,  and  this  is  so  notwithstanding  a  statute  requir- 
ing an  actual  breaking  to  constitute  burglary  in  a  servant,  so  that 
there  would  have  been  no  burglary  on  the  part  of  the  servant  had 
he  acted  alone." 

8.  Opening  Screen  Door  fts  Breaking. — ^That  the  opening  of  a 
screen  door  or  window  is  a  burglarious  breaking  is  supported  by  the 
weight  of  authority.  Thus,  where  the  entrance  to  a  store  is  pro- 
tected only  by  a  screen  door,  and  the  accused  enters  by  merely  open- 
ing such  door,  the  rule  is  that  the  storekeeper  has  not  held  out 
an  invitation  to  the  accused  to  enter,  provided  that  it  is  proved  that 
the  entry  was  effected  with  a  criminal  intent.'^  In  such  cases  the 
screen  door  is  not  to  be  considered  as  a  mere  protection  against 
flies,  but  rather  as  a  permanent  part  of  the  dwelling.  The  holdings 
proceed,  it  would  seem,  on  the  ground  that  the  screen  door  is  a  part 

6.  State  V.  McCall,  4  Ala.  643,  39  Johnson,  61  N.  C.  186,  93  Am.  Dec. 

Am.  Dee.  314;  State  v.  Wilson,  1  N.  587. 

J.  L.  439,  1  Am.  Dee.  216;  Johnston  8.  15  Ann.  Cas.  1023  note. 
V.  Com.,  85  Pa.  St.  54,  27  Am.  Rep.  9.  139  A.  S.  R.  1066  note. 
622;  Nicbolls  v.  State,  68  Wis.  416,      10.  139  A.  S,  R.  1066  note. 


7.  Young  V.  Commonwealth,  126  Ky.  Ky.  698,  143  S.  W.  35,  38  L.R.A. 
474,  104  S.  W.  266,  128  A.  S.  R.  326,  (N.S.)  769;  State  v.  Boon,  35  N.  C. 
^  Ann.  Cas.  1022  and  note;  State  v.  244,  57  Am.  Dec  555. 
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of  the  house  on  which  the  occupants  rely  for  protection,  and  that  to 
open  such  a  door  is  a  violation  of  the  security  of  the  dwelling  house 
which  is  the  peculiar  gravamen  of  a  burglarious  breakiDg.^' 

9.  Opening  Door  or  Window  Already  Partly  Open. — The  cases  are 
not  in  harmony  on  the  question  as  to  whether  raising  higher  a 
window  partly  open,  or  pushing  open  a  door  already  partly  open, 
so  as  to  effect  an  entrance,  is  a  "breaking"  such  as  to  make  t>he 
entry  a  burglarious  one.  The  English  authorities  take  the  nega- 
tive view  on  this  issue.  The  more  satisfactory  rule,  however,  takes 
Uie  opposite  view,  for  it  is  a  useless  refinement  to  hold  that  the  further 
raising  of  a  window  already  partly  open  is  not  sufficient  evidence  of 
breaking,  when  the  opening  in  the  window  is  enlarged  by  the  person 
entering  so  as  to  make  the  aperture  sufficient  to  admit  his  body, 
since,  under  these  circumstances,  there  is  a  material  change  of  status 
and  the  change  is  accomplished  by  the  application  of  force.**  And  the 
tendency  of  iJbe  later  cases  has  been  to  hold  that  but  the  slightest  force 
is  necessary  to  constitute  a  "breaking."  The  rule  is,  in  effect,  that, 
if  any  force  at  all  is  necessary  to  effect  an  entrance  into  a  building, 
through  any  place  of  ingress,  usual  or  unusual,  whether  open,  partly 
open,  or  closed,  such  entrance  is  a  breaking  sufficient  in  law  to  con- 
stitute burglary,  if  the  other  elements  of  the  offense  are  present;  and 
consequently  it  is  correct  to  hold  that  the  further  opening  of  a  window 
left  partially  open  is  sufficient  to  constitute  a  burglarious  breaking.'* 
The  cases  that  maintain  the  opposite  view  appear  to  be  based  on  the 
principle  that  the  house  was  not  secured  in  the  ordinary  way  by  the 
owner,  but  that  the  window  had  been  left  partly  opened  by  the  owner's 
negligence,  thus  tempting  the  person  accused  of  burglary  to  enter ; 
or  else  may  be  explained  on  tiie  theory  that  the  window  was  left  so  far 
open  that  the  entry  could  be  accomplished  without  the  use  of  any 
force  at  all,  for  it  is  no  breaking  to  walk  into  an  open  door  or  window, 
or  to  crawl  through  a  sufficient  hole.** 

10.  Entry  in  GeneraL — Entry  is  an  indispensable  element  in  the 
crime  of  burglary  as  it  is  understood  at  common  law,*'  though  in  the 

12.  State  V.  Henderson,  212  Mo.  note,  17  L.R,A.(N.S.)  1102  and  note. 

208, 110  S.  W.  1078, 15  Ann.  Cas.  930  16.  Com.  v.  Strupney,  105  Mass. 

and  note,  17  L.RJi..(N.S.)  1100  and  588,  7  Am.  Rep.  556. 

note.  10.  Smith  v.  Commonwealth  (Ky.) 

38  L.R.A.(N,8.)  770  note;  15  Ann.  128  S.  W.  68,  27  L.R.A.(N.S.)  1023. 

Cas.  932  note.  17.  State  v.  McCall,  4  Ala.  643,  39 

IS.  Claiborne  v.  State,  113  Tenn.  Am.  Dec.  314;  Walker  v.  State,  63 

261,  83  S.  W.  352,  106  A.  S.  R.  833,  Ala.  49,  35  Am.  Rep.  1;  Gaddie  v. 

08  LJt.A.  859:  State  v.  La  Point  Commonwealth,  117  Ky.  468,  78  S.  W, 

(Vt.)  88  AtL  523,  47  LJl.A.(N.S.)  162,  111  A.  S.  R.  259;  State  v.  Hayes, 

717  and  note.  105  Mo.  76,  24  A.  S.  B.  360. 

139  A.  S.  B.  1050  note.  2  A.  S.  B.  387  note;  139  A.  S.  B. 

14.  People  «.  White,  153  Mich.  617,  1059  note. 
117  N.  W.  161,  15  Ann.  Cas.  927  and 
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penal  codes  of  some  of  the  states  either  breaking  or  entry  into  the 
house  of  another  with  felonious  intent  constitutes  burglary.**  Lit- 
erally, entry  is  the  act  of  going  into  the  place  after  a  breach  has 
been  e£Fected,  but  the  word  has  a  broader  significance  in  the  law 
of  burglary,  for  it  is  not  confined  to  the  intrusion  of  the  whole  body, 
but  may  consist  of  the  insertion  of  any  part  for  the  purpose  of  com- 
mitting a  felony.**  An  entry  is  accomplished  by  putting  through  the 
place  broken  the  hand,  the  foot,  or  any  instrument  with  which  it  is 
intended  to  commit  a  felony.**  A  distinction  is  nevertheless  observed 
in  cases  where  one  instrument  is  employed  to  break,  and  is  without 
capacity  to  aid  otherwise  than  by  opening  a  way  of  entry,  and  an- 
other instrument  must  be  used,  or  the  instrument  used  in  tiie  break- 
ing must  be  used  in  some  other  way  or  manner  to  consummate  the 
criminal  intent;  in  these  cases  the  intrusion  of  the  instrument  is  not 
of  itself  an  entry.  But  when  the  instrument  is  employed  not  only 
to  break  but  to  eflFect  the  only  entry  contemplated  or  necessary  to 
the  consummation  of  the  criminal  intent;  when  it  is  intruded  within 
the  house,  breaking  it,  effecting  an  entry,  enabling  the  person  intro- 
ducing it  to  consummate  his  intent — the  offense  is  complete.*  An 
entry,  in  order  to  be  burglarious,  must  be  made  without  the  consent 
of  the  occupant  of  the  house,*  unless  it  is  otherwise  provided  by  statute, 
or  where  any  entry  with  a  certain  intent  is  declared  to  constitute  the 
offense.'  Aa  to  the  time  of  entry  with  respect  to  the  time  of  the 
breaking,  it  is  not  necessary  that  the  one  should  follow  the  other 
immediately.* 

11.  Acts  Done  with  Consent  of  Owner. — The  fact  that  the  owner 
of  a  burglarized  building  has  previous  notice  that  the  crime  is  to 
be  committed,  and  makes  no  effort  to  prevent  it,  but  adopts  means  < 
to  secure  the  arrest  of  the  burglar,  does  not  relieve  the  latter  from 
responsibility,  where  he  personally  performs  every  act  which  is  ^ 
sential  to  the  crime;*  for  one  who  has  committed  a  criminal  act 
is  not  entitled  to  be  shielded  from  its  consequences  merely  because 
he  was  persuaded  thereto  by  another.*  It  is  not  consent  to  the  taking 
for  the  owner  to  obtain  the  aid  of  a  detective,  who  in  the  course  of 
his  employment  assists  the  defendant  in  carrying  into  execution  the 

18.  139  A.  S.  R.  1052  note.  2.  Kent  v.  State,  84  Ga.  438,  11  S. 

19.  Harrison  v.  State,  20  Tei.  App.  E.  355,  20  A.  S.  R.  376. 


20.  State  v,  McCall,  4  Ala.  643,  39  3.  See  supra,  par.  3. 
Am.  Dec.  314;  State  v.  Crawford,  8  4.  2  A.  S.  R.  388  note. 
N.  D.  539,  80  N.  W.  193,  73  A.  S.  R.     6.  State  v.  Yieiek,  23  S.  D.  166, 120 


1.  Walker  v.  State,  63  Ala.  49,  35  note. 
Am.  Rep.  1;  State  v.  Crawford,  8      6.  State  v.  Abley,  109  la.  61,  80  N. 
N.  D.  539,  80  N.  W.  193,  73  A.  S.  R.  W.  225,  77  A.  S.  R.  520,  46  L.R.A. 


387,  54  Am.  Rep.  529. 


139  A.  S.  R.  1059  note. 


772,  46  L.R.A.  312. 


N.  W.  1098,  139  A.  S.  R.  1040  and 


772,  46  L.R.A.  312. 


862. 
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actual  theft  of  the  property,'  provided  the  owner  does  not  induce 
the  original  intent,  but  only  provides  for  its  discovery.®  A  distinc- 
tion is  to  be  observed  between  the  assent  on  the  part  of  the  owner  to 
the  commission  of  the  crime  as  compared  with  a  mere  failure  on  his 
part  to  object  to  it  in  cases  where  such  objection  would  prove  a  bar- 
rier to  the  collection  of  evidence  against  the  criminal.*  It  is,  how- 
ever, apparent  that  cases  may  arise  where  the  owner  for  some  reason 
has  actually  given  his  consent  to  have  his  house  burglarized.  This 
consent  may  be  given  without  the  knowledge  of  the  accused,  but 
as  a  result  of  it,  the  invitation  to  enter  the  premises,  given  either 
by  the  owner  or  his  agent,  may,  in  a  clear  case,  estop  the  owner  from 
prosecuting  the  offender  either  as  a  burglar  or  as  a  mere  trespasser.'* 
In  some  cases  where  the  owner's  consent  to  the  burglary  is  not  known 
to  the  offender  it  has  been  held  that  the  consent  will  take  away  the 
criminal  quality  of  the  act,  and  this  is  particularly  true  where  the 
detectives  employed  by  the  owner  have  complete  possession  and  con- 
trol of  the  premises  sought  to  be  burglarized.  In  these  cases  it  seems 
that  the  consent  of  the  detectives  may  be  imputed  to  the  owner  of  the 
premises,  and  their  invitation  and  assistance  to  the  offender  in  enter- 
ing may  relieve  him  of  liability  for  crime.'*  For  the  accused  to  be 
able  to  urge  this  consent  of  the  owner  as  a  defense,  it  must  be  shown 
that  the  owner  participated  in  or  in  some  way  aided,  solicited,  or  en- 
couraged the  burglary.  Mere  knowledge  that  a  person's  property 
is  to  be  burglarized,  followed  by  no  action  on  his  part  to  thwart 
the  plan,  is  not  deemed  a  consent  to  it ;  and  mere  passiveness  for  the 
purpose  of  securing  evidence  of  the  burglary  is  not  such  consent  as 
to  excuse  the  defendant.  If  each  of  the  overt  acts  going  to  make  up 
the  crime  charged  is  personally  done  by  the  defendant,  and  with  crim- 
inal intent,  his  guiU  is  complete,  no  matter  what  motives  may  prompt 
or  what  acts  be  done  by  the  party  who  is  with  and  apparently  assisting 
him.**  Where  some  act  essential  to  the  burglary  is  in  fact  done  by 
the  detective,  this  act  is  not  imputed  to  the  defendant,  and  his  guilt 
is  not  proved.  The  intent  and  act  must  combine ;  and  all  the  elements 
of  the  act  must  exist  and  be  imputable  to  the  accused."  And  it  is  to 
be  obsened  that  where  the  offender  might  not,  if  left  to  himself,  have 
committed  the  crime,  it  is  not  morally  correct  for  peace  officers  to 

7.  Robinson  v.  State,  34  Tex.  Crim.  Tex.  App.  156,  30  Am.  Rep.  126. 
71,  29  S.  W.  40,  53  A.  S.  R.  701.  2  A.  S.  R.  387  note. 

8.  Thompson  v.  State,  18  Ind.  386,  12.  Thompson  v.  State,  18  Ind.  386, 
81  Am.  Dec.  364  and  note.  81  Am.  Dec.  364  and  note;  State  v. 

9.  State  V.  Abley,  109  la.  61,  80  N.  Stickney,  53  Kan.  308,  36  Pac.  714, 
W.  225,  77  A.  S.  R.  520,  46  L.R.A  42  A.  S.  R.  284;  State  v.  Cnrrie,  13 
862.  N.  D.  655,  102  N.  W.  875,  112  A.  8. 

10.  Allen  «.  State,  40  Ala.  334,  91  R.  687,  69  L.R.A.  405. 


11.  Thompson  v.  State,  18  Ind.  386,  IS.  State  r.  Hayes,  105  Mo,  76,  16 
81  Am.  Dec.  364;  Speiden  v.  State,  3  S.  W.  514,  24  A.  S.  R.  360, 

423 


Am.  Dec.  477  and  note. 


139  A.  S.  R.  1061  note. 


Digitized  by 


J  12 


BURGLARY 


4  R.  C.  L. 


instigate  the  criminal  to  action.  Such  conduct  on  the  part  of  an 
officer  may,  in  an  aggravated  case,  he  ground  for  reducing  the  punish- 
ment of  the  criminal.^* 

12.  Acts  of  Servants  and  Other  Occupants  of  the  House. — At  com- 
mon law  no  difference  was  made  between  the  act  of  a  servant  in 
opening  and  entering  a  room  in  his  master's  house  with  feloni* 
0U8  design,  and  that  of  a  stranger  breaking  and  entering  from  the 
outside.  Indeed,  the  opportunity  afforded  the  sen-ant  to  commit 
the  crime  with  greater  ease  was  considered  to  aggravate  rather  than 
extenuate  the  guilt.^*  Accordingly  it  is  held  in  the  modem  cases  that 
a  servant  is  guilty  of  burglary  upon  breaking  and  entering  at  night 
any  inner  portion  of  his  master's  house  with  intent  to  commit  a  felony 
therein.  The  intent  to  commit  the  felony  must  exist  at  the  time  the 
breaking  and  entry  within  the  house  are  completed ;  and  it  does  not 
seem  that  a  servant,  under  these  circumstances,  should  be  convicted  of 
burglary,  unless  it  be  proved  that  he  has  made  a  premeditated  effort 
to  enter  a  particular  portion  of  the  house  with  felonious  intent.  If 
the  intent  should  be  suddenly  formed  in  the  servant's  mind  to  steal 
some  of  his  master's  property  situated  in  a  portion  of  the  house  to 
which  the  servant  has  free  and  ready  access  in  the  usual  course  of 
his  employment,  it  does  not  appear  that  he  should  be  adjudged 
guilty  of  burglary,  if  he  can  show  that  he  only  yielded  to  a  sudden 
impulse  to  deprive  his  master  of  some  of  his  possessions  wiUiout 
his  consent.**  If  a  person  enters  into  a  conspiracy  or  agreement 
with  a  servant  of  the  owner  of  a  house  under  which  the  servant  is  to 
enter  such  house,  and  take  personal  property  of  the  owner  therefrom, 
and  the  servant  carries  out  such  agreement  and  enters  the  house  by 
turning  the  latch  and  opening  a  closed  door  when  the  accused  is 
present,  the  transaction  constitutes  a  breaking,  and  such  person  is 
guilty  of  burglary.**  The  rule  is  similar  as  to  other  occupants  of 
the  house  who  are  not  servants,  and  yet  not  owners  of  the  premises. 
If  a  person  who  is  a  guest  in  a  hotel,  for  the  purpose  of  committing 
a  felony  breaks  into  other  parts  of  the  house,  where  he  has  no  right 
to  enter,  this  too  may  be  burglary  in  the  same  way  as  if  he  had  broken 
in  from  the  outside,**  and  the  same  rule  applies  where  an  entire  build- 
ing is  let  to  lodgers,  the  separate  door  leading  to  each  tenement  being 
regarded  as  the  outer  door  of  the  occupants'  dwelling-house.   But  if 

14.  Love  V.  People,  160  III.  501,  43  C.  344,  42  S.  E.  173,  92  A.  S.  R.  804, 
N.  E.  710,  32  L.R.A.  139;  State  v.  58  L.R.A.  685;  Ullman  v.  State,  1 
Abley,  109  la.  61,  80  N.  W.  225,  77  Tex.  App.  220,  28  Am.  Rep.  405. 


16.  Lewder  v.  State,  63  Ala.  143,  35  771. 
Am.  Rep.  9:  State  v.  Howard,  64  S.     18.  139  A.  S.  R.  1064  note. 
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the  owner  retains  a  portion  of  the  house  for  his  own  use,  the  whole 
is  considered  as  the  dwelling-house  of  the  owner.** 

Time  of  Commitiing  Offense 

13.  Night  Burglary. — ^As  has  been  seen,  the  burglarious  act,  at 
common  law,  must  have  been  committed  in  the  night  season.*"  This 
was  not  confined  to  the  exact  period  between  sunrise  and  sunset,  and 
the  rule  is  thus  laid  down  by  Blackstone:  "If  there  be  dayli^t  or 
crepttsculum  enough,  begun  or  left,  to  discern  a  man's  face  withal, 
it  is  not  burglary.  But  this  does  not  extent  to  moonlight."  This  rule 
of  Blackstone  is  substantially  supported  in  those  states  where  there  is 
no  statutory  defmition  of  nighttime.^  The  fact  that  features  may  be 
distinguishable  by  reflection  from  the  street  lights  on  the  snow  or  by 
moonlight  does  not  afifect  the  question  of  time  with  respect  to  bur- 
glary.* It  is,  however,  to  be  remembered  that  particular  states  may 
provide  statutory  definitions  of  "nighttime,"  as  where  nighttime  is 
limited  in  terms  as  the  period  between  sunset  and  sunrise.  In  states 
where  "day  burglary"  lu»  been  recognized  by  statute,  the  element  of 
the  exact  time  of  committing  the  o£fense  is  no  longer  as  important  as 
formerly. 

14.  Day  Burglary. — Day  burglary  is  entirely  a  creature  of  stat- 
ute and  had  no  place  in  the  system  of  the  common  law.  It  is  never- 
theless true  that,  taa  a  crime,  day  burglary  is  controlled  by  the  common 
law  and  later  decisions  as  to  the  other  elements  of  the  definition  which 
do  not  concern  the  time  of  commission  of  the  crime.*  Where  there 
is  a  statutory  provi^on  defining  "daytime,"  it  is  still  a  question  for 
the  jury  to  determine  whether  or  not  a  daytime  burglary  has  been 
committed  within  the  language  of  the  statute.*  Where  there  is  noth- 
ing to  show  that  the  entry  may  not  have  been  made,  and  the  property 
taken,  during  the  daytime,  the  jury  is  not  warranted  in  finding  that 
the  entry  was  made  in  the  nighttime.* 

Structure  Burglarised 

15.  In  General. — By  the  common  law  the  breaking  and  entry  must 
have  been  into  the  dwelling-house  or  mansion-house  of  another,  and 
all  outhouses  within  the  "curtilage"  were  protected,  since  they  were 
held  to  be  parts  or  parcel  of  the  dwelling-house.*   There  were  two 

19.  tniman  v.  State,  1  Tex.  App.  3.  Martinus  v.  State,  47  Tex.  Crim. 
220,  28  Am.  Rep.  405.  528,  84  S.  W.  831, 122  A.  S.  R.  709. 

2  A.  S.  R.  390  note.  4.  Long  v.  State,  58  Tex.  Crim.  209, 

20.  See  supra,  par.  1.  127  S.  W.  208,  21  Ann.  Cas.  405. 

1.  Klieforth  v.  State,  88  Wis.  163,  5.  State  w.  Gunderaon,  56  Wash.  672, 
69  N.  W.  507,  43  A.  S.  R.  875.  106  Pac.  194,  21  Ann.  Cas.  350. 

2.  Klieforth  v.  State,  88  Wis.  163,  6.  Ex  parte  Vincent,  26  Ala.  145,  62> 
59  N.  W.  507,  43  A.  S.  R.  875  and  note.  Am.  Dec.  714. 

2  A.  S.  R.  388  note. 
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exceptions  even  at  common  law  to  this  general  rule  that  burglary 
consisted  in  breaking  into  a  mansion-house;  first,  in  the  case  of  a 
church — and  this  is  said  to  have  been  justified  on  the  ground  that 
the  church  is  the  habitation  of  Grod — and  second,  in  cases  ari^ng 
where  the  breaking  and  entry  were  effected  through  the  walls  or  gates 
of  a  town.'  Statutory  modifications  in  some  of  the  states  have  ex- 
tended the  term  "dwelling"  to  include  almost  every  form  of  structure. 
The  effect  of  some  of  these  changes  will  be  discussed  later.^ 

16.  Curtilage. — At  common  law,  the  "curtilage"  was  defined  to  be 
the  open  space  situated  within  a  common  inclosure  belonging  to  the 
dwelling-house.  This  was  expressed  by  Blackstone  (4  Bl.  Cora.  294) 
as  follows:  "if  the  bam,  stable  or  warehouse  be  parcel  of  the  m^sion- 
house  and  within  the  same  common  fence,  though  not  under  the  same 
roof  or  contiguous,  a  burglary  may  be  committed  therein,  for  the 
capital  house  protects  and  privileges  all  its  branches  or  appurtenants, 
if  within  the  curtilage  or  homestall."  So,  any  outhouse  within  the 
same  common  fence  as  the  mansion  itself  was  considered  to  be  parcel 
of  the  mansion.  The  term  "dwelling-house"  was  also  said  to  include 
the  entire  cluster  of  buildings  not  separated  by  a  public  way,  and  used 
for  purposes  connected  with  the  habitaUon.*  The  test  as  to  whether 
the  place  which  has  been  entered  is  a  part  of  the  dwelling-house  is 
no  longer  a  matter  of  inclosure  or  a  matter  of  fencing.  It  is  correct 
to  consider  as  part  of  the  dwelling  those  outbuildijigs  so  directly  and 
intimately  connected  with  the  habitation  and  the  use  of  which  is  so 
essential  to  its  enjoyment  as  a  habitation,  that  every  reason  for  pro- 
tecting the  one  applies  to  the  other.**  And  when  tlie  place  entered 
is  in  close  contiguity  with  the  place  of  the  owner's  repose,  though  not 
itself  contributing  to  his  domestic  use,  necessity,  or  convenience,  it 
will  be  considered  a  dweHing-house  within  the  meaning  of  the  law  of 
burglary.  That  there  must  be  a  dwelling-house  to  which  the  shop, 
room  or  other  place  entered  belongs  as  a  part,  admits  of  no  doubt.** 

17.  Dwelling-house. — A  dwelling-house  has  been  variously  defined 
as  the  apartment,  room  in  a  hotel,*'  building,  or  cluster  of  buildings 
in  which  a  man  with  his  family  resides,  or  as  any  permanent  building 
in  which  a  party  may  dwell  and  lie.  The  mere  sleeping  in  it,  how- 
ever, is  not  sufficient ;  and  the  fact  that  the  owner  causes  a  ser\' ant  to 
sleep  every  night  in  a  house  in  which  he  never  intends  to  reside,  his 

2  A.  S.  R.  388  note.  Ky.  529,  131  S.  W.  263,  140  A.  S.  R. 

7.  People  13.  Richards,  108  N.  Y.  393. 

137,  15  N.  E.  371,  2  A.  S.  R.  373  and  11.  Quinn  v.  People,  71  N.  Y.  561, 

note.  27  Am.  Rep.  87;  State  v.  Williams, 

8.  See  infra,  par.  18.  90  N.  C.  724,  47  Am.  Rep.  541. 

9.  State  V.  Sampson,  12  S.  C.  567,  12.  People  v.  Carr,  255  111.  203,  99 
32  Am.  Rep.  513.  N.  E.  357,  Ann.  Cas.  1913D  864,  41 

10.  Unseld  v.  Commonwealth,  140  L.R.A.(N.S.)  1209. 
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object  being  to  protect  tbe  furniture,  does  not  make  it  a  dwelling- 
house.**  There  is  a  distinction  taken  in  some  of  the  cases,  however, 
that  where  one  sleeps  in  a  house  simply  as  a  watchman  to  protect  the 
property^  and  sleeping  there  is  merely  incidental  to  &e  chief  piirpose 
of  watching  the  property,  then  the  house  cannot  be  treated  as  a  dwell- 
ing-house, and  to  break  into  it  in  the  nighttime  with  a  felonious  pur- 
pose would  not  be  burglary ;  but  if  sleeping  in  such  a  house  shall  be 
regular  and  habitual  in  the  ordinary  course  of  living — not  occasional 
and  merely  incidental — and  the  protection  of  the  property  is  only 
incidental,  though  intended,  then  such  a  house  would  be  a  dwelling- 
house  in  which  burglary  might  be  committed.  Accordingly  where 
the  storehouse  belongs  to  the  employer,  and  bis  clerk  luU>jtually 
sleeps  in  the  storehouse  as  his  home,  tiiougfa  for  the  purpose  of  pro- 
tecting property,  it  is  held  that  a  home  is  established  tiierein,  and 
therefore  the  law  extends  to  the  clerk  while  sleeping  there  and  to  the 
house  in  which  he  sleeps  that  measure  of  protection  which  it  extends 
to  all  men  while  they  take  repose  in  their  dwelUng-houses  in  the 
nighttime.  The  breedcing  into  a  storehouse,  then,  as  such,  is  not 
burglary,  and  cannot  become  so,  unless  its  situation  makes  it  a  part  of 
the  dwelling-house  or  unless  it  is  otherwise  made  to  assume  the  char- 
acter of  a  dwelhng-house.  This  may  be  done  by  its  being  used  habit- 
ually by  ihe  owner  or  his  clerk  or  servant,  as  a  place  for  sleeping, 
but  not  by  its  being  used  only  occasionally  for  such  a  purpose.'* 
It  is  also  to  be  observed  that  if  one  breaks  into  a  dwelling-house  in 
the  nighttime  for  a  felonious  purpose,  though  the  owner  and  his 
family  be  temporarily  absent  and  no  one  happens  to  be  in  the  house 
at  the  time,  this  offense  is  still  held  to  be  burglary.  The  owner,  how- 
ever, must  have  quitted  the  house  animo  revertendi  to  make  unlawful 
breaking  burglary;  it  is  not  necessary  that  he  remain  in  the  house 
or  be  there  at  the  time  of  the  commission  of  the  burglary,  nor 
is  the  duration  of  his  absence  material,  provided  he  actually  intends 
to  return.  But  if  the  owner  locks  up  the  house  and  leaves  it  with  a 
settled  purpose  not  to  return,  the  house  ceases  to  be  a  dwelling-house 
in  the  sense  necessary  to  make  unlawful  breaking  burglary.** 

18.  House  and  Building. — By  statutes  in  some  of  the  states  bur- 
glary has  been  extended  to  include  the  bretdcing  and  entering  of 
"buildings"  and  "houses,"  as  well  as  the  breaking  and  entering  of 
the  "dwelling-house,"  as  discussed  in  the  preceding  paragraph.  A 
building  is  a  structure  which  has  capacity  to  contain,  and  is  designed 
for  the  habitation  of,  man  or  animals,  or  the  sheltering  of  property, 
even  though  it  is  unfinished.'*    The  word  "building"  is  defined 

13.  78  Am.  Dec.  258  note;  2  A.  S.  86  Am.  Dec.  109. 


14.  State  V.  WiUiams,  90  N.  G.  724,  16.  Cl&ik  v.  State,  69  Wis.  203,  33 
'  Am.  Rep.  541.  N.  W.  436,  2  A.  S.  B.  732. 

16.  State  V.  Meerchoiue,  34  Mo.  344, 
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broadly  as  a  structure  or  edifice,  but  as  commonly  understood  it  is 
a  house  for  residence,  business  or  public  use,  or  for  the  shelter  of 
animals  or  storage  of  goods.*'  Various  structures  have  been  held  to 
be  buildings  within  the  meaning  of  the  word  as  used  in  the  law  of 
burglary,  such  as  stables,'*  chicken-houses  and  even  a  tent.*"  But 
a  vault  intended  and  used  for  the  interment  of  the  dead  is  not  a  build- 
ing which  can  be  the  subject  of  burglary.*  The  word  "house"  when 
useid  in  a  statute  defining  burglary  includes  every  kind  of  buildings 
or  structures  "housed  in"  or  "roofed,"  regardless  of  whether  they  are 
at  the  time,  or  ever  have  been,  inhabited  by  members  of  the  human 
family ;  ^  and  it  is  also  said  that  a  house  in  the  sense  of  such  a  statute 
is  any  structure  which  has  walls  on  all  sides  and  is  covered  by  a  roof.* 
A  "storehouse"  necessarily  means  some  kind  of  stractural  barrier 
to  the  ingress  of  the  public.  A  repwitory  or  receptacle  where  goods 
are  stored  is  a  storehouse.  Such  a  structure  need  not  be  a  house  or  a 
building,  strictly  speaking.  It  is  enough  if  it  is  shown  to  be  a  structure 
properly  barred  from  entrance  by  the  public,  where  goods  are  stored 
and  kept.  And  consequently  a  vat  six  or  eight  feet  deep  and  six 
feet  in  diameter,  constructed  of  heavy  oak  timbers,  which  is  partly 
sunk  in  the  ground,  having  a  hinged  cover  secured  in  place  by  a  lock, 
and  being  used  for  storing  hides  awaiting  sale,  is  a  "storehouse," 
within  tiie  meaning  of  that  word,  as  used  in  the  criminal  code.* 
Similarly  it  has  been  held  that  a  railroad  depot  is  a  "warehouse" 
within  the  meaning  of  the  statute  of  burglary  although  such  buildings 
were  unknown  when  this  statute  was  enacted.*  But  a  portable  "header 
box,"  such  as  is  commonly  used  with  a  grain  harvester,  is  not  a 
"house"  within  the  contemplation  of  a  statute  relating  to  burglary, 
although  it  has  four  sides  and  is  covered  over,  for  it  has  no  perma- 
nency of  location  or  fixedness  of  place,  and  is  not  used,  or  intended  to 
be  used,  in  any  way  or  for  any  piupose  connected  with  a  habitation, 
or  other  purposes  for  which  houses  are  ordinarily  used.* 

Intent 

19.  Necessity  that  Felonious  Intent  Exist. — It  will  be  seen  by 
reference  to  the  definition  of  the  offense  that  the  felonious  intent  is 

17.  Favro  v.  State,  39  Tex.  Crim.  137, 15  N.  E.  371,  2  A.  S.  R.  373. 
452,  46  S.  W.  932,  73  A.  S.  R.  950.  2.  2  A.  S.  R.  389  note. 

18.  Orrell  v.  People,  94  lU.  456,  34  3.  Grimes  v.  State,  77  Oa.  762,  4 
Am.  Rep.  241.  A.  S.  R.  112. 

19.  Gunter  v.  State,  79  Ark.  432,  96  4.  Steele  v.  State,  SO  Neb.  9, 113  N. 
S.  W.  181,  116  A.  S.  R.  85;  WiUiams  W.  798, 127  A.  S.  R.  741. 

V.  State,  105  Ga.  814,  32  S.  E.  129,  70  5.  State  .  Bkhop,  51  Vt  287,  31 
A.  S.  R.  82.  Am.  Rep.  690. 

20.  Favro  v.  State,  39  Tex.  Crim.  6.  Williamson  v.  State,  39  Tex. 
452,  46  S.  W.  932,  73  A.  S.  R.  950.      Crim.  60,  44  S.  W.  1107,  73  A.  S.  R. 

1.  People  V.  Richards,  108  N.  Y.  901. 
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one  of  the  necessary  elements  of  the  crime.  The  breaking  and  entry 
wouldj  in  the  absence  of  such  an  intent,  be  a  bare  trespass,  which, 
however  aggravated,  would  not  be  crime.  It  is  the  criminal  mind  and 
purpose  going  with  the  act  which  distinguishes  a  criminal  trespaas 
from  a  mere  civil  injury.'  The  felonious  intent  must  exist  at  the 
time  of  the  breaking  and  entry,  and  if  it  is  not  formed  in  the  mind  of 
the  ofiFender  until  afterwards,  tli^  is  no  burglary.*  The  entry  must 
appear  to  be  made  with  the  immediate  intent  to  commit  a  felony  as- 
distinguished  from  the  previous  intent  to  procure  admission  to  the- 
dwelling.* 

20.  Xntent  as  Compared  vith  Attempt. — To  constitute  a  technical 
attempt  to  commit  burgluy,  something  more  than  an  intention  or 

purpose  or  mere  preparation  to  commit  the  crime  is  necessary.  Be- 
tween preparation  for  the  attempt  and  the  attempt  iteelf  there  is  & 
wide  difference.  The  preparation  consists  in  devising  or  arranging  th& 
means  or  measures  necessary  for  the  commission  of  the  offense;  the 
attempt  is  the  direct  movement  towards  the  commission  after  the 
preparations  are  made.  The  act,  to  constitute  a  criminal  attempt, 
must  be  one  immediately  and  directly  tending  to  the  execution  of 
the  principal  crime,  and  committed  by  the  prisoner  under  such  cir- 
cumstances that  he  has  the  power  of  carrying  his  intention  into 
execution."  But  it  is  not  necessary,  to  constitute  an  attempt,  that  the- 
act  done  should  be  the  last  proximate  one  for  the  completion  of  the' 
offense.  While  neither  the  mere  procuring  of  burglars'  tools  nor  the 
mere  starting  on  the  road  towards  the  building  is  of  itself  sufficient  to 
constitute  an  attempt,  it  is  apparent  that  the  going  to  the  building 
with  the  purpose  of  breaking  into  it,  with  a  felonious  intent,  carrying 
along  the  necessary  implements,  is  a  sufficient  overt  act.^^  It  is 
impossible  to  lay  down  any  general  rule  to  determine  what  acts  are 
too  remote  to  constitute  an  attempt,  but  the  following  rule  has 
been  accepted:  Whenever  the  acts  of  a  person  have  gone  to  the 
extent  of  placing  it  in  his  power  to  commit  the  offense  unless  inter* 
rupted,  and  nothing  but  such  interruption  prevents  his  present  com- 
mission of  the  offense,  at  least  then  he  is  guilty  of  an  attempt  to  com- 
mit the  offense,  whatever  may  be  the  rule  as  to  his  conduct  before  it 
reached  that  stage.'*  The  felonious  intent  which  is  present  in  the 
burglar's  mind  is  ordinarily  the  intent  to  commit  a  theft,''  but  it  is 

7.  Warren  v.  State,  103  Ark.  165,  10.  People  v.  Youngs,  122  Mich. 

146  S.  W.  477,  Ann.  Cas.  1914B  698  292,  81  N.  W.  114,  47  L3.A.  108. 

(intent  to  commit  rape);  State  v.  11.  6  L.R.A.(N.S.)  805  note. 

Beal,  37  Ohio  St.  108,  41  Am.  Rep.  18.  People  v.  SoUivan,  173  K.  Y. 

490.  122,  65  N.  £.  989,  93  A.  S.  R.  582,  63 

68  L.R.A.  70  note;  Ann.  Cas.  1913C  L.R.A.  353. 


9.  State  V.  McCall,  4  Ala.  643,  39  Tex.  App.  270,  51  Am.  Rep.  309;  Bird 
QL  Dee.  314.  «.  State,  49  Tex.  Crim.  96,  90  S.  W. 
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517  note. 

8.  Ann.  Cas.  1913C  517  note. 


13.  State  «.  Ryan,  12  Nev.  401,  28 
Am.  Rep.  802;  Wilson  «.  State,  18 
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sufficient  if  there  is  an  latent  to  commit  any  other  felony,  ^uch  as 
rape,  or  murder.'* 

21.  Effect  of  Drunkenness  on  Intent. — It  is  an  elementary  rule  of 
criminal  law  that  voluntary  intoxication  is  not  an  excuse  for  a  crim- 
inal act,  but  in  any  case  in  which  criminal  responsibility  depends  on 
premeditation  or  the  formation  of  a  specific  intent,  it  is  proper  for 
the  jury  to  consider  whether  the  accused  was  so  intoxicated  that  he 
was  incapable  of  deliberating  or  forming  an  intent,  and  therefore 
whether  he  could  have  been  guilty  of  the  crime  charged.**  The  most 
frequent  occurrence  of  this  question  is  in  homicide  cases,  and  it  has 
even  been  said  that  it  is  strictly  limited  to  such  cases.'*  This  view, 
however,  cannot  be  sustained  either  on  reason  or  authority.  It  can- 
not be  sustained  on  authority  because,  as  appears  elsewhere,  the  con- 
trary is  an  established  rule;  and  it  is  not  supported  in  reason  be- 
cause, if  the  formation  of  an  intent  is  essential  to  bring  an  act  within 
the  condemnation  of  the  criminal  law,  it  is  clearly  necessary  that 
the  accused  must  have  been  sufficiently  in  possession  of  his  faculties 
to  go  through  the  process  of  forming  an  intent.  Accordingly,  when 
a  person  breaks  into  a  house  it  is  competent  to  show  in  defense  of  a 
charge  of  burglary  based  on  that  act  that  he  was  so  intoxicated  as  to 
be  incapable  of  forming  an  intent  to  commit  a  crime  in  the  house, 
and  that  therefore  the  breaking  and  entering  was  not  burglary;** 
but  of  course  such  condition  is  no  excuse  where  the  criminal  intent 
existed  in  spite  of  the  drunkenness.'* 

III.  Indictment 

22.  General  Requirements. — That  every  essential  factor  necessary 
to  constitute  the  crime  of  burglary  must  be  averred  is  the  general  rule, 
in  order  to  apprise  the  accused  of  what  he  must  defend.*"  The  offense 
must  be  described  with  such  certainty  as  would  enable  the  accused  to 
plead  the  judgment  that  may  be  given  on  it  in  bar  of  another  prose- 
cution for  the  same  offense.*  And  similarly  the  description  of  the 
building  which  the  offender  is  accused  of  entering  must  be  complete 
only  so  far  as  is  necessary  to  protect  the  defendant,  should  he  be 
acquitted,  from  being  a  second  time  put  in  jeopardy  for  the  same 


651,  122  A.  S.  B.  803;  State  v.  Nel- 
son, 36  Wash.  126,  78  Pae.  790,  104 
A.  S.  R.  945,  68  L.R.A.  283. 

14.  Harvey  v.  State,  53  Ark.  425, 
14  S.  W.  645,  22  A.  S.  R.  229;  SUte 
V.  Foi,  80  la.  312,  45  N.  W.  874,  20 
A  S.  R.  425. 

16.  See  Criminal  Law. 

16.  State  V.  Shores,  31  W.  Va.  491, 
7  S.  E.  413, 13  A.  S.  R.  875. 

17.  See  Criuikal  Law. 


18.  Vickery  v.  State,  62  Tex.  Crim. 
311,  137  S.  W,  687,  Ann.  Cas.  1913C 
514  and  note. 

19.  36  L.R.A.  470  note. 

20.  2  A.  S.  R.  392  note. 

As  to  the  requisites  of  indictments 
generally,  see  Indictmbnts  and  Im- 

FORUATIOHS. 

1.  Portwood  V.  State,  29  Tex.  47,  94 
Am.  Dec.  258. 
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offense  or  a  second  time  punished  for  the  same  cause.'  The  principle 
is,  however,  clear  that  an  indictment  charging  an  offense  in  the  words 
of  the  statute  creating  it  is  not  necessarily  good  unless  the  terms  used 
are  those  e^tecially  designated  by  the  statute  as  constituting  it,  or 
unless  the  general  description  is  added  to,  under  a  videlicet  or  other- 
wise, particularizing  the  means  or  overt  acts  relied  on  for  conviction.* 
And  if  a  statute  creating  an  offense  fails  to  set  out  tiie  facts  constitut- 
ing it  sufficiently  to  apprise  the  accused  of  the  precise  nature  of  the 
charge  against  him,  the  specific  acts  must  be  alleged  to  bring  him 
within  the  inhibition  of  the  law.  Indeed,  it  is  an  elementary  prin- 
ciple of  criminal  pleading  that  every  fact  or  circumstance  which  is  a 
necessary  ingredient  in  a  prima  facie  case  of  guilt,  must  be  set  out  in 
the  indictment*  In  alleging  a  statutory  offense  the  exceptions  and 
provisos  in  the  enacting  clause  of  the  statute  must  be  negatived ;  but 
such  exceptions  and  provisos  as  are  not  in  the  enacting  clause  need 
not  be  negatived,  the  latter  being  merely  matters  of  defense.  Excep- 
tions and  provisos  which  are  descriptive  of  the  offense  must  alwa}^ 
be  negatived,  irrespective  of  their  position  in  the  enacting  statute 
It  may  also  here  be  observed  that  the  provision  of  the  Federal  Con- 
stitution that  no  person  shall  be  deprived  of  life,  liberty  or  property 
without  "due  process  of  law,"  does  not  necessarily  require  an  indict* 
ment  in  all  prosecutions  for  felonies,  by  a  grand  jury  formed  as  at 
common  law,  nor  does  it  prohibit  the  state  from  authorizing  such  pros- 
ecutions by  information ;  •  nor  does  a  statute  authorizing  prosecutions 
to  be  commenced,  at  the  discretion  of  the  court  and  the  district  at- 
torney, by  information  instead  of  by  indictment,  deny  the  equal 
protection  of  the  laws  in  favor  of  the  defendant.' 

23.  Breaking  and  Entry. — Breaking  and  entry,  being  essentials  of 
the  crime,  should  be  alleged;  and  if  the  entry  is  not  averred,  the 
defect  will  be  fatal.  And  the  indictment  should  negative  the  idea 
that  the  defendant  at  the  time  of  entering  had  the  right  to  enter,  or 
in  other  words  should  show  that  the  entry  was  a  trespass.*  The  words 
"feloniously  and  burglariously"  are  proper  if  not  indispensable  terms 
to  be  used  in  the  indictment.  In  states,  however,  where  a  modified 
definition  of  the  common  law  crime  of  burglary  has  been  adopted  by 
statute  the  use  of  these  words  may  not  be  necessary,  but  it  is  sub- 
mitted that  they  can  never  be  incorrect  or  unsuitable  words  to  be 
used  in  an  indictment.   Where  tho  statute  contains  the  words  "with 

2.  Anderson  v.  State,  48  Ala.  665,  33  S.  E.  451,  74  A.  S.  R.  751. 

17  Am.  Rep.  36.  6.  Parker  v.  People,  13  Colo.  155, 

3.  Danner  v.  State,  54  Ala.  127,  25  21  Pae.  1120,  4  L.R.A.  803. 

Am.  Rep.  662.   And  see  Indictments  7.  State  v.  Tucker,  36  Ore.  291,  61 

AND  Informations.  Pae.  894,  51  L.R.A.  246. 

4.  State  V.  Doran,  99  Me.  329,  59  8.  State  v.  Mish,  36  Mont.  168,  92 
Atl.  440,  105  A.  S.  R.  278.  Pac.  459,  122  A.  S.  R.  343. 

6.  State  V.  Bouknight,  55  S.  C.  353, 
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force  break  and  enter"  the  omission  in  the  indictment  of  the  words 

"with  force"  is  immaterial,  since  the  meaning  of  the  verb  "to  break" 
at  the  common  law  was  definite  and  settled  and  implied  the  idea  of  a 
forcible  entry.' 

24.  Time. — ^At  common  law  it  was  held  that  the  hour  of  committing 
the  crime  must  be  alleged  in  the  indictment,  but  this  rule  is  now 

modified ;  for  while  it  is  necessary  to  allege  that  the  crime  was  com- 
mitted in  the  nighttime,  the  particular  hour  of  the  night  need  not  be 
averred.**  The  precise  date  of  the  commission  of  the  crime  is  not 
of  the  essence  of  the  offense.  The  use  of  the  expression  "on  or  about" 
a  certain  day  is  therefore  correct,  and  the  case  against  the  accused  is 
sufficiently  proved  if  it  is  shown  that  the  crime  was  committed  within 
the  time  Umited  by  the  statute  for  the  prosecution  of  the  offense.'' 
It  is,  of  course,  true  that  where  the  statute  provides  that  the  crime  of 
burglary  has  been  committed  by  an  entry  in  the  daytime,  an  allegation 
in  an  indictment  that  the  building  was  entered  during  the  night 
season  is  surplusage  and  need  not  be  proved.** 

25.  Ownership  of  Building. — The  ownership  of  the  building  is  an 
essential  allegation  in  charging  the  offense  of  burglary.  The  rule  is, 
that  except  in  so  far  as  may  be  changed  by  statute,  an  indictment  for 
burglary,  whether  at  common  law  or  under  a  statute,  must  allege  the 
ownership  of  the  dwelling-house  or  other  building  broken  and  entered, 
if  known,  or  it  will  be  fatally  defective ;  and  it  must  do  so  accurate- 
ly, so  liiat  there  will  be  no  variance  between  the  allegation  and 
the  proof.  If  the  ownership  is  not  known,  it  need  not  be  stated,  but 
the  fact  that  the  ownership  is  unknown  must  be  among  the  allega- 
tions." A  variance  between  the  indictment  and  proof  as  to  the  owner- 
ship of  the  dwelling-house  would,  at  common  law,  be  fatal,  for  the 
rule  was  established  that  ownership  must  be  proved  as  laid,  because  it 
is  descriptive  of  the  identity  of  the  offense,  distinguishing  it  from 
all  other  instances.  The  rigor  of  the  common-law  rule,  however,  has 
been  generally  relaxed  by  statutory  provision  or  through  decisions, 
since  it  is  recognized  that  in  the  vast  majority  of  cases  the  merits  are 
not  affected  by  a  misstatement  of  the  ownership  of  the  building 
burglarized."  An  indictment  which  alleges  that  the  house  entered 
"belonged"  to  a  certain  person,  naming  him,  sutBciently  charges  the 
ownership  of  the  house."^  The  ownership  is  not  necessarily  referable 
altogether  to  the  legal  title  nor  to  the  possession,  and  sometimes  par- 
take of  both ;  but  if  the  legal  title  to  the  whole  mansion  remains  in 

9.  2  A.  S.  R.  392  note.  130  N.  W.  105,  34  L.R.A.(N.S.)  243. 

10.  State  V.  G.  S.,  1  Tyler  (Vt.)  13.  State  v.  James,  194  Mo.  268, 
295,  4  Am.  Dec.  724.  92  S.  W.  679,  5  Ann.  Cas.  1007. 

2  A.  S.  R.  394  note.  14,  State  v.  Nelson,  101  Mo.  477, 

11.  Ferguson  v.  State,  52  Neb.  432,  14  S.  W.  718,  10  L.R.A.  39. 

72  N.  W.  590,  66  A.  S.  R.  512.  15.  State  r.  Fox,  80  la.  312,  45  N. 

12.  Schnltz  V.  State,  88  Neb.  613,  W.  874,  20  A.  S.  R.  425. 
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the  same  person^  there,  if  he  inhabit  it  either  by  himself,  his  family 
or  servants,  or  even  by  his  guests,  the  indictment  must  lay  the  offense 

to  be  committed  against  his  mansion.  There  are  only  two  reasons 
for  requiring  the  ownership  of  the  house  to  be  stated  in  an  indict- 
ment for  burglary:  Ist,  for  the  purpose  of  showing  on  the  record 
that  the  house  alleged  to  have  been  broken  into  was  not  the  dwelling- 
house  of  the  accused,  ina^uch  as  one  cannot  commit  the  offense  of 
burglary  by  breaking  into  his  own  house;  2d,  for  the  purpose  of  so 
identifying  the  offense  as  to  protect  the  accused  from  a  second  prose- 
cution for  the  same  offense.  Hence  when  the  ownership  is  alleged  to 
be  in  a  person  who  is  not  the  accused,  and  t^at  allegation  is  proved 
upon  the  trial,  the  reasons  of  this  requirement  seem  to  be  fully  met. 
It  is  not  essential  that  the  habitation  shall  be  alleged  to  be  that  of  the 
person  who  actually  occupies  or  inhabits  the  house  at  the  time  it  is 
broken  into>*  On  the  other  hand  it  has  been  said  that  the  allegation 
of  title  is  not  a  characteristic  of  the  offense,  but  merely  serves  to  point 
out  with  certainty  the  house  that  was  broken  and  entered,  so  that 
the  defendant  may  be  enabled  to  deny  with  certfunty  the  breaking 
and  entering  complained  of;  that  the  title  is  only  one  mode  of  a 
certain  identification  of  the  house,  and  that  any  other  mode  that  is 
certain  will  do  as  well.*'  Where  the  real  owner  of  the  property  is  not 
known,  it  may  be  advisable  to  aver  ownership  in  the  occupants  of  the 
premises.  In  these  cases  it  is  sufficient  to  allege  that  the  occupant  is 
in  the  exclusive  possession,  care  and  control  of  the  structure,  and  that 
tiie  said  structure  is  the  occupant's  domicil,  but  it  is  unnecessary  to 
allege  that  he  owns  the  land  upon  which  the  structure  is  erected.** 
It  is  also  correct,  in  cases  where  burglary  has  been  committed  in  a 
guest  chamber  in  a  hotel,  to  allege  in  the  indictment  that  the  dwell- 
ing is  the  mansion-house  of  the  innkeeper.  This  rule  is  as  applicable 
where  the  innkeeper  does  not  personally  reside  or  lodge  in  the  inn 
as  where  he  does.  The  innkeeper  assigns  rooms  for  temporary  occu- 
pancy by  his  guests,  in  the  prosecution  of  his  business,  and  for  his 
profit,  but  the  responsibility  for  the  loss  of  the  goods  of  the  guest  by 
theft  Hes  upon  the  innkeeper  and  the  latter  accordingly  has  the 
legal  possession  of  the  room.  Where  a  dwelling-house  is  occupied  by 
a  servant,  as  the  house  of  the  master,  and  in  his  master's  business,  it 
is  the  master's  dwelling-house,  and  an  indictment  for  a  burglarious 
entry  must  so  describe  it  But  where  the  servant  lives  with  his 
family  in  a  separate  house,  of  which  he  has  the  exclusive  occupation 

16.  State  V.  Trapp,  17  S.  C.  467,  43  burglary,  but  on  this  point  the  case 
Am.  Rep.  614,  was  overruled  by  Beall  r.  State,  53 

17.  Anderson  v.  State,  48  Ala,  665,  Ala.  460. 

17  Am.  Rep.  36,  holding  sufficient  an      18.  Favro  v.  State,  39  Tex.  Crim. 
mdietment  describing  the  premises  as  452,  46  S.  W.  932,  73  A.  S.  R.  950. 
"the  property  of  the  estate  of  L.,"  who     2  A.  S.  R.  395  note, 
had  died  before  the  commission  of  the 
R.  C.  L.  VoL  IV.— 28.  433 
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— as  where  a  gardener  lives  in  a  cottage  distinct  from  the  master's 
house,  though  on  his  premises — an  indictment  for  bni^lary  may 
properly  describe  the  house  as  his  dwelling-house."  In  case  a  woman 
inhabits  separately  a  house  owned  by  her  husband  but  in  which  he 
never  lives,  the  building  is  properly  described  in  the  indictment  as 
his  house.***  But  it  is  sometimes  held,  while  recognizing  the  rule  that 
where  property  is  owned  in  common  or  jointly  by  two  or  more  persons, 
the  ownership  may  be  alleged  in  all  or  either  of  them,  that  never- 
theless the  rule  is  not  applied  to  the  community  property  of  husband 
and  wife.  The  husband  is  thus  considered  as  having  the  entire  control 
and  management  of  this  property,  the  wife  having  a  community 
interest  subject  to  this  absolute  control.  Consequently,  in  these  states, 
the  ownership  of  such  property  should  not  be  charged  to  her  except 
where  the  husband  may  have  abandoned  her.* 

26.  Corporate  Character  of  Owner  of  Building. — The  question  has 
arisen,  from  time  to  time,  whether,  in  alleging  the  ownership  of  the 
building,  it  is  essential  that  the  fact  of  incorporation  vel  non  of  the 
owner  should  appear  on  the  face  of  the  indictment  The  majority  rule 
on  the  subject  is  clearly  in  favor  of  considering  omission  to  state 
the  corporate  character  of  the  owner  as  not  fatal  to  the  indictment. 
There  are,  however,  many  well  considered  cases  holding  exactly  the 
reverse  opinion,  and,  consequently,  the  most  satisfactory  and  safest 
rule  to  follow  is  to  insert  in  the  indictment  a  plain  statement  as  to 
whether  the  owner  is  an  individual,  a  copartnership,  a  joint-stock 
company,  or  a  corporation.*  Where  premises  belonging  to  a  corpora- 
tion are  occupied  by  an  agent  or  servant  of  the  corporation,  the  rule 
is,  that  the  ownership  must  be  averred  to  be  in  the  corporation,  and 
not  in  the  agent;  and  the  corporate  name  and  character  of  the  owner 
must  be  stated.*  The  house  of  a  corporation  aggregate,  occupied  by  its 
servants,  may  be  descrit>ed  as  the  mansion-house  of  the  corporation.* 
There-  must  be  proof  of  the  existence  of  the  corporation,  and  although 
the  failure  to  submit  the  proper  proof  of  corporate  existence  may  be 
fatal  upon  the  appeal,  it  is  only  necessary  to  submit  evidence  of  the 
de  facto  character  of  the  corporation.*  The  existence  of  the  corpora- 
tion may  be  proved  by  general  reputation,  or  by  one  who,  of  his  own 
knowledge,  is  acquainted  with  the  fact  of  incorporation.* 

19.  People  V.  Can,  255  HI.  203,  99  S.  W.  606, 12  Ann.  Gas.  681  and  note. 
N.  E.  357,  Ann,  Gas.  1913D  864,  41     2  A.  S.  R.  395  note. 
L.R.A.(K.S.)  1209:  Rodgersv.  People,     3.  Aldridge  v.  State,  88  Ala.  113, 
86  N.  T.  360,  40  Am.  Rep.  548.         7  So.  48, 16  A.  S.  R.  23. 

4  L.R.A.(N.S.)  727  note.  4.  Rodgen  v.  People,  86  N.  T.  360, 

20.  Rodgers  v.  People,  86  N.  Y.  360,  40  Am.  Rep.  548. 

40  Am.  Rep.  548.  6.  James  v.  State,  77  Miss.  370,  26 

1.  Jones  V.  State,  47  Tex.  Grim.  126,  So.  929,  78  A.  S.  R.  527. 

80  S.  W.  530,  122  A.  S.  R.  680.  6.  State  v.  Thompson,  23  Kan.  338, 

2.  State  V.  KeUey,  206  Mo.  685,  105  33  Am.  Rep.  165. 
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27.  Description  of  Building. — ^It  is  essential  to  the  validity  of  an 
indictment  for  burglary  that  it  should  describe  the  building  in  re- 
spect of  which  the  burglary  was  alleged  to  have  been  committed,  with 
sufficient  certainty  to  apprise  the  defendant  of  the  trend  of  the  evi- 
dence that  will  be  ofiFered  against  him,  and  also  that  it  may  appear 
affirmatively  that  the  building  in  question  was  of  such  a  character  as 
to  render  an  entry  therein  burglarious.  Accordingly,  if  the  building 
is  a  dwelling-house,  it  must  be  so  described.  It  is  not  necessary,  how- 
ever, that  the  word  "dwelling"  be  used,  but  it  is  sufficient  to  designate 
the  house  as  the  "mansion"  or  even  as  the  "house"  of  a  person  named. 
The  same  rule  of  certainty  applies  to  buildings  and  structures  which 
by  statute  are  made  subjects  of  burglary.  It  is  ordinarily  sufficient 
to  state  the  description  in  the  exact  language  of  the  statute,  but  this 
is  not  required.  Any  words  which  show  with  reasonable  certainty  the 
character  of  the  building  are  sufficient.^ 

28.  Ownership  of  Stolen  Goods. — The  crime  of  burglary  is  com- 
plete when  the  acts  of  breaking  and  entering  with  felonious  intent  are 
complete.  In  cases  where  the  intent  is  to  commit  larceny,  and  the 
prisoner  is  indicted  for  burglary,  an  interesting  question  has  arisen  as 
to  whether  an  incorrect  allegation  of  the  ownership  of  the  articles 
sought  to  be  stolen  would  be  fatal  on  demurrer.  The  correct,  and 
certainly  the  more  reasonable  rule,  is  that  such  iallegations  of  owner- 
ship of  the  chattels  are  mere  surplusage  in  the  indictment,  provided, 
of  course,  the  accused  is  on  trial  for  burglary  and  not  larceny.®  The 
rigor  of  the  common  law  rule  that  a  variance  between  the  allegations 
of  the  indictment  and  the  actual  proof  would  be  a  fatal  defect  in  the 
prosecutor's  case  has  been  greatly  relaxed  by  statute  and  decision.* 
Accordingly,  an  averment  that  the  accused,  after  making  the  entry 
witJh  intent  to  steal  the  goods  of  one  person,  altered  his  purpose  and 
committed  larceny  of  the  goods  of  another  or  a  different  person,  is 
entirely  satisfactory  where  the  offender  is  under  indictment  for  bur- 
glary.'** This  view  of  the  matter,  however,  lias  not  always  been  upheld, 
and  there  are  dicta  to  the  effect  that  it  is  necessary  to  allege  and  prove 
not  only  the  ownership  of  the  house  charged  to  have  been  burglarized, 

7.  Daniels  v.  State,  78  Ga.  101,  6  8.  State  v.  Riddle.  245  Mo.  451, 150 

A.  S.  R.  238  (holding  that  breaking  S.  W.  1044,  43  L.R.A.(N.S.)  150,  Ann. 

and  entering  an  outhouse  within  the  Cas.  1914A  884;  State  v.  Simpson,  32 

curtilage  may  be  laid  as  having  been  Nev.  138,  104  Pac.  244,  Ann.  Cas. 

done  in  the  dwelling  house) ;  People  v.  1912C  115.    Compare  the  earlier  ease 

Carr,  255  111.  203,  99  N.  E.  357,  Ann.  of  State  v.  Kelley,  206  Mo.  685, 105  S. 

Cas.  1913D  864  and  note;  State  v.  W.  606,  12  Ann.  Cas.  681,  containing 

Dale,  141  Mo.  284,  42  S.  W.  722,  64  a  dictum  to  the  contrary. 

A.  S.  R.  513;  Martinus  v.  State,  47  9.  State  v.  Nelson,  101  Mo.  477,  14 

Tex.  Crim.  528,  84  S.  W.  831,  122  A.  S.  W.  718,  10  L.R.A.  39. 

S.  R.  709   ("private  dwelling"  and  10.  2  A.  S.  R.  396  note, 
"house"  separately  classified  by  stat- 


ute). 
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but  also  the  ownership  of  chattels  alleged  to  have  been  stolen ;  and 
if  in  any  case  such  averment  is  required,  it  is  sufficient  to  lay  the 
ownership  in  a  person  shown  by  the  evidence  to  have  been  in  pos- 
session as  agent  or  bailee  of  the  owner.**  Where  the  property  alleged 
to  have  been  stolen  is  owned  by  the  accused  himself,  the  general  rule 
prevails  that  one  cannot  steal  property  of  which  he  is  himself  the 
owner.  For  the  rule  to  apply,  however,  the  property  must  be  right- 
fully under  the  owner's  immediate  dominion  and  control ;  if  another 
person  has  a  special  interest  or  property  in  the  goods,  as  that  of  a 
bailee's  lien,  together  with  the  right  of  immediate  possession,  the  rule 
is  otherwise.  The  theory  of  the  law  is  that  the  bailee,  by  furnish- 
ing care  and  other  services,  has  added  thereby  to  the  value  of  the 
owner's  property,  and  since  that  added  value  has  become  property 
in  himself,  secured  by  the  possession  of  the  goods,  he  cannot  be  felo- 
niously and  wrongfully  deprived  of  that  property.** 

29.  Intent — The  rule  is  well  established  that  although  in  burglary 
and  statutory  housebreaking  the  intent,  as  defined  by  the  law,  is 
simply  to  commit  a  felony,  it  is  not  sufficient  in  the  indictment  to 
follow  these  general  words,  but  the  particular  felony  intended  must 
be  specified.  The  allegation  of  the  ulterior  felony  intended  need  not, 
however,  be  set  out  as  fully  and  specifically  as  would  be  required  in 
an  indictment  for  the  actual  commission  of  the  felony.  It  is  ordi- 
narily  sufficient  to  state  the  intended  olfense  generally,  as  by  alleging 
an  intent  to  steal,  or  commit  the  crime  of  larceny,  rape  or  arson.  The 
word  "felony"  is  a  generic  term  employed  to  distinguish  certain  high 
crimes,  as  murder,  robbery,  and  larceny,  from  other  minor  offenses 
known  as  misdemeanors.  The  averment  that  the  accused  has  broken 
and  entered  a  dwelling-house  for  the  purpose  of  committing  a  felony, 
fails  wholly  to  apprise  him  of  the  specific  ofl'ense  which  it  is  claimed 
he  intended  to  commit.  The  defendant  is  not  to  be  oppressed  by  the 
introduction  of  evidence  which  he  cannot  be  prepared  to  meet."  By 
statute  in  some  states,  however,  it  is  provided  that  a  general  allegation 
of  felonious  intent,  without  describing  the  particular  felony  intended 
to  be  committed,  will  be  sufficient.  And  in  indictments  for  burglary 
with  intent  to  commit  larceny  it  is  not  necessary  to  specify  the  par- 
ticular  goods  and  chattels  the  defendant  intended  to  steal;  and  such 
want  of  specification  does  not  prevent  the  plea  of  former  acquittal  or 
conviction,  for  the  plea  is  available  if  the  same  burglarious  breaking 
and  entering  is  the  essential  ingredient  in  both  charges.*'  When  no 

11.  State  V.  Kelley,  206  Mo.  685,  LJi.A.  283.  As  to  the  taking  o£  one's 
105  S.  W.  606, 12  Ann.  Cas.  681.  But  own  goods  aa  constituting  larceny,  see 
as  opposed  to  this  dictum  see  rapra.  Larceny. 

this  paragraph,  note  5.  14.  State  v.  Doran,  99  Me.  329,  50 

12.  21  L.RJl.(N.S.)  311  note.  Atl.  440,  105  A.  8.  B.  278. 

13.  State  V.  Nelson,  36  Wash.  126,  16.  State  v.  Groves,  80  Ohio  St 
78  Pac.  790,  104  A.  S.  B.  946,  68  351, 88  K.  £.  1096,  17  Ann.  Cas.  361; 
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property  of  any  value  is  discovered  by  the  accused  after  he  has  forcibly 
broken  and  entered  the  building  with  felonious  intent,  the  better  rule 
is  that  he  is  guilty  of  burglary,  since  the  guilty  purpose  is  the 
essence  of  the  offense.  In  some  states,  however,  statutory  modifi- 
cations require  that  property  of  some  actual  value  shall  be  stolen.^' 
It  is  true  that  the  property  intended  to  be  stolen  by  the  bursar 
must  be  property  of  which  a  larceny  may  be  committed.  In  some 
states  it  is  held  that  dogs  are  not,  at  common  law,  subjects  of 
larceny,  and  thei^fore  an  indictment  charging  that  the  defendant 
broke  and  entered  a  stable  in  the  night  season,  with  intent  to  steal 
a  dog,  is  not  a  good  indictment  for  burglary.''  But  elsewhere  the  rule 
is  that  where  dogs  are  taxed  as  personal  property  the  principle  will 
prevail  that  what  the  law  taxes  as  personal  property  it  will  protect 
as  such.  Consequently  in  these  stetes  dogs  become  the  subject  of 
burglary.'^  In  cases  where  the  accused  has  been  discovered  in  pos- 
session of  burglarious  implements  it  is  not  necessary  to  allege  any 
intent  to  use  them  in  a  particular  spot  or  for  a  special  purpose  or  in 
any  definite  manner.  In  this  respect  the  offense  is  similar  to  that  of 
having  in  possession  counterfeit  bills  with  intent  to  utter  them  as  true. 
The  allegation  of  the  intent,  therefore,  to  commit  a  felony,  need  not 
be  too  specific;  it  is  necessary  only  to  describe  with  certainty  a  par- 
ticular felony  which  the  offender  is  supposed  to  have  intended  to 
commit.** 

30.  Joinder  of  Offenses. — Bui^lary  and  larceny  are  an  exertion 
to  the  general  rule  that  two  distinct  offenses  cannot  be  charged  in  the 
same  count,  and  such  an  indictment  cannot  be  demurred  to  on  the 
ground  of  duplicity.  The  exception  is  as  well  established  as  the  rule 
itself,  and  it  is  clear  that  a  burglarj^  and  a  larceny  committed  at  the 
same  time  may  be  thus  united.  The  larceny  is  merged  in  the  but^ 
glary  in  the  sense  that  the  accused,  if  found  guilty,  can  be  sen- 
tonced  for  the  burglary  though  not  for  the  larceny,  but,  if  acquitted 
of  the  burglary,  he  may  be  convicted  and  sentenced  for  the  lar- 
ceny." In  some  states,  an  indictment  for  "burglarious  entry,  with 
intent  to  steal,  and  then  and  there  stealing"  is  upheld  on  the  ground 
that  only  one  offense — burglary — is  laid  by  the  use  of  this  language.* 
It  also  appears  that  where  a  defendant,  convicted  of  burglary  and 

State  V.  Langford,  55  S.  C.  322,  33  S.  E.  370,  74  A.  S.  R.  746. 

S.  £.  370,  74  A.  S.  R.  746.  19.  Com.  v.  Tivtion,  8  Gray  (Mass.) 

94  Am.  Dec.  254  note  (snfltcient  to  375,  69  Am.  Dec.  248. 

charge  general  intent  to  steal).  20.  Parker  v.  People,  13  Colo.  155, 

16.  Schultz  V.  State,  88  Neb.  613,  21  Pae.  1120,  4  L.R.A.  803 ;  Woodford 
130  N.  W.  105,  34  L.R.A.(N.S.)  243  r.  People,  62  N.  Y.  117,  20  Am.  Rep. 
and  note.  464;  Breese  v.  State,  12  Ohio  St.  146, 

17.  State  0.  Lymus,  26  Ohio  St.  400,  80  Am.  Dec.  340. 

20  Am.  Rep.  772.   As  to  'labjects  of     2  A.  S.  R.  396  note. 

larceny  generally  see  Larceht.  1.  Stoops  v.  Com.,  7  Serg.  &  B. 

18.  State  V.  Langfoid,  65  S.  C.  322,  (Pa.)  491,  10  Am.  Dec.  482. 
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larceny  under  one  information,  and  sentenced  to  a  separate  term  for 

each  offense,  appeals,  and  the  appellate  court  decides  that  the  infor- 
mation is  good  as  to  the  charge  of  larceny,  but  fatally  defective  as 
to  the  charge  of  burglary,  it  may  sentence  him  for  the  term  im- 
posed for  larceny  without  reversing  the  judgment  and  remanding 
the  cause  *  It  is  nevertheless  true  that  an  indictment  must  not  char^ 
two  separate  and  distinct  felonies.  If,  for  example,  the  indictment  in 
the  first  count  charges  breaking  into  a  man's  dwelling-house  and  in 
the  second  count  the  indictment  charges  the  accused  with  breaking 
into  the  man's  storehouse,  the  two  counts  appear,  on  the  face  at  least, 
to  charge  two  separate  and  distinct  felonies.  If  these  offenses  are  in 
fact  separate  and  distinct,  and  this  fact  appears  on  the  opening  of  the 
cause,  or  at  any  time  before  the  jury  are  sworn  for  the  trial  thereof, 
the  court  may  quash  the  same,  lest  it  may  confound  the  prisoner  in 
his  defense,  or  prejudice  his  challenges  of  the  jury;  and  in  such  case, 
if  the  defect  is  discovered  after  the  jury  is  sworn,  and  before  the  verdict 
is  found,  the  court  may  require  the  prosecutor  to  make  his  election 
on  which  charge  he  will  proceed.*  It  is  held,  however,  that  the  joinder 
of  two  or  more  really  distinct  burglaries  in  separate  counts  in  the  same 
indictment,  with  a  general  verdict  of  guilty  found  upon  trial  thereof, 
is  no  sufficient  ground  for  arreting  the  judgment.*  But  if  the  dif- 
ferent counts  which  appear  to  be  for  separate  and  distinct  offenses  are 
in  fact  inserted  in  good  faith,  with  intent  to  define  a  single  charge,  the 
court  will  neither  quash  the  indictment  nor  compel  the  prosecutor 
to  elect  upon  which  count,  he  will  proceed  to  trial.*  And  even  if  the 
two  offenses  which  are  alleged  in  the  same  indictment  are  distinct 
and  separate,  they  may  nevertheless  constitute  but  one  criminal  trans- 
action. If  this  is  the  case,  the  rule  is  that  counts  may  be  joined  in  the 
same  indictment  to  meet  the  various  aspects  in  which  the  evidence 
may  present  itself.*  But  where  the  defendant  is  put  on  trial  on 
severed  counts  and  the  jury  find  only  as  to  one,  he  is  thereby  acquitted 
as  to  the  others,'  although  the  judge  may  impose  a  distinct  sentence 
on  each  count^ 


31.  Venue. — ^As  to  the  venue  in  cases  of  larceny,  it  has  been  held 
that  the  defendant  can  be  tried  either  in  the  county  where  the  offense 
was  committed  or  in  the  county  to  which  the  goods  have  been  re- 

2.  State  V.  James,  194  Mo.  268,  92  31  W.  Va.  491,  7  S.  E.  413,  13  A.  S. 

S.  W.  679,  5  Ann.  Cas.  1007.  R.  875. 

8.  State  V.  Fitzsimon,  18  R.  I.  236,  6.  Dill  v.  State,  35  Tex.  Grim.  240, 

27  Atl.  446,  49  A.  S.  E.  766.  33  S.  W.  126,  60  A.  S.  R.  37. 

4.  State  V.  Nelson,  14  Rich.  L.  (S.  7.  Bell  v.  State,  48  Ala.  684, 17  Am. 


5.  Woodford  v.  People,  62  N.  Y.  8.  Com.  v.  Birdsall,  69  Pa.  St  482, 
117,  20  Am.  Rep.  464;  State  v.  Shores,  8  Am.  Rep.  283. 
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moved.  But  thia  ia  on  the  theory  that  each  asportation  of  the  stolen 
property  constitutes  a  new  theft,  thereby  making  the  crime  a  con- 
tinuing crime.  In  the  case  of  burglar}'  it  is  uniformly  held  that 
the  offense  is  committed  in  the  county  where  the  party  breaks  and 
enters;  and,  where  the  constitution  guarantees  to  the  accused  a  trial 
in  the  county  where  the  offense  was  committed,  the  legislature  cannot 
authorize  prosecution  for  burglary  in  a  county  in  which  it  was  not 
committed,  but  into  which  the  accused  may  have  carried  property 
stolen  at  the  time  of  the  burglary.' 

32.  Instructions. — The  law  as  to  instructions  in  burglary  cases  does 
not  differ  radically  from  the  general  principles  of  criminal  law  ap- 
plicable to  the  subject.  To  instruct  the  jury  that  under  an  informa- 
tion for  burglary  the  accused  may  be  found  guilty  of  larceny,  does 
not  assume  that  a  burglary  has  been  committed.  As  to  the  time  of 
the  commission  of  the  offense,  it  is  sufficient  to  charge  in  the  instruc- 
tions that  the  crime  was  committed  "on  or  about"  the  time  charged  in 
the  information.^**  It  may  also  be  noted  that  in  submitting  a  case 
depending  entirely  on  circumstantial  evidence,  the  jury  must  be  given 
careful  direction  as  to  the  quantum  of  proof  necessary  to  justify  a 

•  conviction.^*  Where  there  is  evidence  that  two  persons  were  engaged 
in  committing  the  offense^  and  that  one  of  them  and  the  defendant 
were  found  shortly  afterwards  engaged  in  disposing  of  the  stolen 
property,  an  instruction  that  if  one  of  them  actually  broke  and  entered 
the  building  with  felonious  intent  all  are  guilty  and  any  one  of  them 
may  be  prosecuted  alone,  is  a  proper  instruction  under  the  circum- 
stances.^* 

33.  Admissibility  of  Evidence  in  General. — ^The  rules  of  evidence, 
as  in  the  case  of  instructions  to  the  jury,  are  in  general  the  same  for 
burglary  as  in  other  parts  of  criminal  law.  Circumstantial  evidence 
cannot  be  resorted  to  where  direct  evidence  is  obtainable,**  and  hearsay 
is  not  admissible.**  Admissions  made  by  a  person  accused  of  crime 
are  admissible  even  though  it  is  shown  that  the  statements  were  made 
as  an  offer  of  compromise,  because  the  rule  excluding  evidence  of 
offers  to  compromise  a  civil  liability  has  no  application  to  such  ad- 
missions.*' The  rule  is  also  established  that  on  an  information  for 
burglary  the  state  may  prove  the  "corpus  delicti"  before  showing  the 

9.  State  V.  Carroll,  55  Wash.  588,      13.  Caddell  v.  State,  49  Tex.  Crim. 
104  Pac.  814,  133  A.  S.  R.  1047,  19  133,  90  S.  W.  1013,  122  A.  S.  R.  806. 


10.  Ferguson  t?.  State,  52  Neb,  432,  14.  Bluitt  v.  State,  12  Tex.  App.  39, 
72  N.  W.  590,  66  A.  S.  R.  512.  41  Am.  Rep.  666;  State  v.  Royce,  38 

11.  State  V.  Brady,  121  la.  561,  97  Wash.  Ill,  80  Pac.  268,  3  Ann.  Cas. 
N.  W.  62,  12  L.R.A.(N.S.)  199.  351. 

69  L.R.A.  197,  207  note.  15.  State  v.  Richmond,  138  la.  494, 

12.  State  V.  Tucker,  36  Ore.  291,  61  116  N.  W.  609,  16  Ann.  Cas.  457  and 
Fac.  894,  51  L.R.A.  246.  As  to  in-  note.  See  also  Admissions  and  Dec- 
structions  generally,  see  Instbuctions.  larations,  vol.  1,  p.  471. 
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defendant's  connection  with  the  crime.**  Where  evidence  has  been 
presented  as  to  the  nature  and  training  of  bloodhounds  employed  in 
tracking  the  accused,  testimony  as  to  the  trailing  of  the  defendant  is 
admissible.^'  The  rule  is  also  established  that  where,  upon  the  trial 
of  one  accused  of  burglary,  it  appears  that  the  occupant  of  the  house 
had  left  it  empty,  with  the  doors  all  locked,  and  thereafter  found 
the  accused  in  the  house,  there  is  a  presumption  that  the  accused 
has  "broken  and  entered"  the  dwelling.'*  As  to  the  measurement  of 
the  foot-tracks  found  at  the  place  where  the  burglary  was  committed, 
the  opinion  of  a  witness  as  to  the  comparison  of  the  foot-tracks  with 
the  shoe  of  the  accused  is  admissible.*'  A  convicted  felon  whose  dis- 
abilities have  not  been  removed  by  a  full  pardon  absolving  him 
from  all  the  legal  consequences  of  his  crime  is  under  incapacity  to  act 
as  a  witness  in  burglary  cases.*^ 

34.  Possession  of  Recently  Stolen  Property  or  Burglar's  Tools. — 
It  is  always  competent,  as  bearing  on  the  question  of  the  defendant's 
guilt,  to  show  that  property  stolen  from  the  premises  laid  in  the 
indictment  was  recently  in  the  possession  of  the  defendant,*  or  of 
some  third  person  who  is  shown  to  have  been  concerned  in  the  bur- 
glary,* or  who  could  have  obtained  poss^on  of  it  only  from  the 
defendant,*  provided  it  is  identified  with  reasonable  certainty,*  and 
provided  that  the  burglary  and  the  larceny  are  shown  to  have  been 
parts  of  the  same  trwsaction  *  When  this  proof  has  been  made  the 
defendant  has  the  corresponding  right  to  explain  such  possession  in 
order  to  rebut  the  unfavorable  inference  arising  therefrom.*   It  has 

16.  State  tj.  Harrison,  66  Vt.  523,  2  A.  S.  R.  397  note;  101  A.  S.  R. 
29  Atl.  807,  44  A.  S.  B.  864.  See  482  note.  The  same  rule  applies  in 
Corpus  Delicti.  cases  of  larceny.    See  Larceny. 

17.  Hargrove  v.  State,  147  Ala.  97,  2.  Jackson  v.  State,  28  Tsx.  App. 
41  So.  972,  119  A.  S.  R.  60,  10  Ann.  370, 13  S.  W.  451, 19  A.  S.  R.  839. 
Cas.  1126.   See  also  Evidence.  3.  State  v.  Sparks,  40  Mont.  82, 105 

18.  68  L.R.A.  41  note.  Pac.  87,  135  A.  S.  R.  608,  19  Ann. 

19.  McLain  v.  State,  30  Tex.  App.  Cas.  1279  and  note. 

482,  17  S.  W.  1092,  28  A.  S.  R.  934.  4.  King  v.  State,  99  Ga.  686,  26 

See  Expert  and  Opinion  Evidence.  S.  E.  480,  59  A.  S.  R.  251;  State  tJ. 

20.  Carr  v.  State,  19  Tex.  App.  635,  Sparks,  40  Mont.  82,  105  Pac.  87,  135 
53  Am.  Rep.  395.   See  Witnesses.  A.  S.  R.  608,  19  Ann.  Cas.  1279  and 

1.  Henderson  v.  State,  70  Ala.  23,  note;  Caddell  v.  State,  49  Tex.  Grim. 

45  Am.  Rep.  72;  Gunther  v.  State,  79  133,  90  S.  W.  1013,  122  A.  S.  R.  806; 

Ark.  432,  96  S.  W,  181,  116  A.  S.  R.  Jackson  v.  State,  28  Tex.  App.  370, 

85;  Daniels  v.  State,  78  Ga.  98,  6  A.  S.  13  S.  W.  451, 19  A.  S.  R.  839. 

R.  238;  Rusher  v.  State,  94  Ga.  363,  5.  State  r.  Sparks,  40  Mont.  82, 105 

21  S.  E.  593,  47  A.  S.  R.  175;  State  Pac.  87,  135  A.  S.  B.  608,  19  Ann. 

V.  Sparks,  40  Mont.  82,  105  Pac.  87,  Cas.  1279  and  note. 

135  A.  S.  R.  608,  19  Ann.  Cas.  1279  6.  King  u.  State,  99  Ga.  686,  26 

and  note;  State  v.  Harrison,  66  "Vt.  S.  E.  480,  59  A.  S.  R.  251;  State  v. 

523,29Atl.  807,44A.  S.  R.  864;State  Gillespie,  62  Kan.  469,  63  Pac.  742, 

V.  Royce,  38  Wash.  Ill,  80  Pac.  268,  84  A.  S.  B.  411;  State  v.  Sparks,  40 


3  Ann.  Cas.  351. 


4Ai 


Mont.  82,  105  Pac.  87,  135  A.  S.  R. 


Digitized  by 


Google 


4  R.  C.  L. 


BURGLARY 


i  35 


not  infrequently  been  said  that,  on  a  tri^  for  burglary,  proof  of 
recent  possession  of  property  taken  from  the  premises  at  the  time  of 
the  bui^lary  raises  a  presumption  of  the  defendant's  guilt,  by  which, 
however,  is  only  meant  that  such  possession,  when  established,  is  a 
fact  from  which  the  defendant's  guilt  may  be  inferred,  and  not  that 
any  burden  of  proof  is  thereby  cast  on  the  defendant'  In  other 
words,  it  is  a  circumstance  which  should  be  left  to  the  jury,  with 
instructions  to  give  it  such  weight  as  they  think  it  entitled  to,  when 
con^dered  in  connection  with  all  the  other  evidence,  in  determining 
the  guilt  or  innocence  of  the  defendant,^  and  if  he  fails  to  give  a 
satisfactory  account  of  his  possession,  the  jury  are  at  liberty  to  treat 
the  absence  of  a  satisfactory  account  as  a  fact  in  proof  of  his  par- 
ticipation in  the  offense.*  Such  evidence  in  the  jurors'  minds  is  strong 
or  weak  according  to  the  character  of  the  property,  the  nature  of  the 
possession,  and  its  proximity  to  the  time  of  the  theft.^"  It  seems  that 
where  the  defendant  has  been  found  in  possession  of  burglar's  tools 
shortly  after  the  commission  of  the  burglary  this  evidence  will  be 
available  as  outUned  above  in  the  case  of  recent  possession  of  stolen 
property.** 

35.  Evidence  of  Intent. — Intent,  being  a  state  of  mind,  is  rarely 
susceptible  of  direct  proof,  but  must  ordinarily  be  inferred  from  the 
facts.  The  very  fact  of  a  man's  breaking  and  entering  a  dwelling- 
house  in  the  nighttime  is  strong  presumptive  evidence  that  he  did  so 
with  the  intent  to  steal,**  and  a  fortiori  evidence  of  an  actual  larceny 
is  competent  evidence  as  tending  to  prove  an  intent  to  steal;*'  but 
if  the  evidence  shows  that  the  defendant  took  and  used  property 
temporarily  without  any  intent  to  deprive  the  owner  of  the  property 
therein,  then  no  presumption  can  exist  of  any  intent  or  purpose  dif- 
ferent from  that  which,  it  is  shown,  actually  took  place.**   The  de- 

608, 19  Ann.  Cas.  1279  and  note;  Daw-  «.  State,  39  Tex.  Crim.  452,  46  S.  W. 
son  v.  State,  32  Tex.  Grim.  535,  25  932,  73  A.  S.  B.  950. 


7.  Qontter  «.  State,  79  Ark.  432,  96  N.  W.  1098, 139  A.  S.  B.  1040. 
S.  W.  181,  116  A.  S.  B.  85;  Oravitt     0.  Rex  v.  Bnrdell,  11  Ont.  L.  Bep. 
V.  State,  114  Oa.  841,  40  S.  E.  1003,  440,  6  Ann.  Gas.  454. 
88  A.  S.  B.  63;  State  v,  Brady,  121     10.  State  v.  Baphael,  123  Is.  452, 
la.  561,  97  N.  W.  62, 12  LJt.A.(N.S.)  99  N.  W.  151, 101  A.  S.  R.  334;  State 
199  and  note;  State  v.  Oillespie,  62  v.  Sparks,  40  Mont  82,  105  Pae.  87, 
Kan.  469,  63  Pae.  742,  84  A.  S.  R.  135  A.  S.  B.  608,  10  Ann.  Cas.  1279 
411;  State  v.  Wbrfard,  106  Mo.  56,  and  note;  State  v.  Tucker,  36  Ore. 
16  S.  W.  886,  27  A.  S.  B.  322  and  291,  61  Pae.  894,  61  L.Bji.  246. 
note:  State  v.  Dale,  141  Mo.  284,  42     11.  Grimes  v.  State,  77  Ga.  762,  4 
S.  W.  722,  64  A.  S.  R.  513;  State  v.  A.  S.  B.  112. 
Sparks,  40  Mont.  82, 105  Pae.  87, 135     12.  2  A.  S.  B.  397  note. 
A.  S.  B.  608,  19  Ann.  Gas.  1279;     13.  2  A.  S.  B.  396  note. 
Jackson  v.  State,  28  Tex.  App.  370,     14.  State  v.  Byan,  12  Ner.  401,  28 
13  S.  W.  451, 19  A.  S.  B.  839;  Favro  Am.  Bep.  802. 


S.  W.  21,  40  A.  S.  B.  79L 
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fendant  may  testify  as  to  his  intent,"  and  may  show  any  fact  tending 
to  characterize  the  breaking,  as  for  instance  that  he  had  been  main- 
taining illicit  relations  with  the  occupant  of  the  house,  and  that  his 
purpose  was  to  have  sexual  intercourse  with  her  by  her  consent." 
Evidence  that  the  defendant,  after  breaking  into  the  house,  entered 
the  bedroom  of  one  of  the  female  occupants  and  placed  his  hand  on 
her  person  with  a  remark  suggesting  sexual  desire  is  sufficient  to 
sustain  a  conviction  of  burglary .i' 

36.  Proof  of  Other  Burglaries. — It  is  an  elementary  general  rule 
that,  in  a  prosecution  for  a  burglary,  proof  of  another  disconnected 
burglary  is  inadmissible  to  prove  the  accused  guilty  of  the  crime 
chained.  Other  disconnected  burglaries  serve  to  illustrate  no  point 
in  the  case  under  consideration,  but  have  a  tendency  to  influence  the 
jury  adversely  to  the  offender.  It  is  neverthele^  true  that  evidence 
of  another  burglary  committed  by  the  accused  is  properly  admitted 
when  it  is  so  connected  with  the  burglary  charged  as  to  throw  light 
upon  its  commission;  that  connection  must  be  traced  in  the  general 
design,  purpose,  or  plan  of  the  defendant,  or  it  may  be  shown  by  such 
circumstances  of  identification  as  necessarily  tend  to  establish  that 
the  person  who  committed  one  must  have  been  guilty  of  the  other.** 
There  is  quite  a  difference  between  separate  and  independent  crimes, 
though  of  like  character,  and  a  regular  system  of  crime  which  has  been 
organized  and  carried  on  by  a  band  of  criminals.^*  Where  the  evi- 
dence tends  to  show  that  the  several  offenses  are  so  connected  together 
as  practically  to  constitute  a  continuous  transaction,  ^en  it  is  com- 
petent to  receive  evidence  of  such  a  general  scheme  of  offenses.*' 

37.  Weight  and  Sufficiency  of  Evidence. — It  is  seldom  that  bur- 
glary can  be  proved  by  the  direct  and  positive  evidence  of  witnesses 
who  have  knowledge  of  the  actual  brealcing  and  entry.  The  inference 
of  guilt  in  most  instances  has  necessarily  to  be  drawn  from  other  facts 
satisfactorily  proved.  The  sufficiency  of  the  evidence  in  any  case 
belongs  exclusively  to  the  jury;  the  competency  of  the  evidence  is  to 
be  determined  by  the  court.  By  satisfactory  evidence,  which  is  some- 
times called  sufficient  evidence,  is  intended  that  amount  of  proof 
which  ordinarily  satisfies  an  unprejudiced  mind  beyond  reasonable 
doubt.  The  circumstances  which  will  amount  to  this  degree  of  proof 
can  never  be  previously  defined;  the  only  legal  test  of  which  they  are 
susceptible  is  their  sufficiency  to  satisfy  the  mind  and  conscience  of 

15.  23  L.R.A.(N.S.)  390  note.  19.  Dawson  v.  State,  32  Tex.  Crim. 

16.  Robinson  v.  State,  53  Md.  151,  535,  25  S.  W.  21,  40  A.  S.  R.  791. 

36  Am.  Rep.  399.  20.  Saldiver  v.  State,  55  Tex.  Crim. 

17.  Warren  v.  State,  103  Ark.  165,  177,  115  S.  W.  584,  16  Ann.  Caa. 
146  S.  W.  477,  Ann.  Cas.  1914B  698.  669  and  note. 

18.  State  V.  Weldon,  39  S.  C.  318,  62  L.R.A.  236  note.  As  to  proof  of 
17  S.  E.  688,  24  L.R.A.  126.  other  crimes  generally,  see  Evidence. 

62  L.R.A.  236,  317,  324  note. 
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a  common  man,  and  so  to  convince  him,  that  he  would  venture  to  act 
upon  that  conviction  in  matters  of  the  highest  concern  and  importance 
to  his  own  interests.*  What  will  amount  to  a  sufficient  degree  of 
proof  must  vary  according  to  the  facts  in  each  case.*  Thus,  proof 
that  chickens  were  taken  from  a  chicken  coop  does  not  of  itself  sustain 
a  charge  of  burglary  in  breaking  and  entering  a  chicken  coop.*  It 
is  also  within  the  province  of  the  jury  to  determine  the  matter  of  the 
credibility  of  the  witnesses  and  the  weight  which  should  be  given  to 
their  evidenced  The  testimony  of  one  witness,  provided  it  seems 
reasonable,  with  nothing  to  suggest  that  the  witness  is  connected  with 
the  offense,  if  relevant  and  accepted  by  the  jury  may  sustain  a 
conviction  of  burglary,  even  though  the  accused  denies  under  oath  that 
he  committed  the  offense.*  In  a  prosecution  for  bu^lary  and  larceny, 
where  the  prosecuting  witness  identifies  as  his  property  goods  found  in 
the  defendant's  possession,  and  his  testimony  is  not  contradicted,  there 
is  sufficient  evidence  to  enable  the  jury  to  determine  whether  or  not 
the  goods  found  in  the  possession  of  the  defendant  were  in  fact  the 
goods  stolen  from  the  prosecuting  witness But  the  testimony  of  a 
detective  who  was  engaged  in  procuring  evidence  to  establish  the  guilt 
of  the  accused  is  to  be  weighed  with  greater  care  tJian  the  testimony 
given  by  disinterested  witnesses.'  A  jury  may  convict  on  the  uncor- 
roborated testimony  of  an  accomplice,  if  it  satisfies  them  beyond 
reasonable  doubt  of  the  guilt  of  the  defendant,  but  it  is  the  usual  prac- 
tice for  the  judge  to  advise  the  jury  to  acquit  where  there  is  no  evi- 
dence other  than  the  uncorroborated  testimony  of  an  accomplice.* 

38,  Verdict  and  Sentence. — ^To  justify  reversal  of  a  judgment  of 
burglary  on  the  ground  that  the  verdict  is  contrary  to  the  evidence,  it 
ia  not  sufficient  to  show  merely  an  apparent  conflict  in  the  testimony; 
the  verdict  must  be  clearly  contrary  to  the  evidence  to  justify  a  re- 
versal on  this  ground*  A  verdict  of  guilty  is  unwarranted  if  the  evi- 
dence, when  viewed  most  strongly  against  the  accused,  only  authorizes 
the  inference  that  he  is  guilty  of  receiving  stolen  goods."  If,  under 
an  indictment  charging  burglary  and  larceny  in  the  same  count,  a 
general  verdict  of  "guilty"  is  returned  by  the  jury,  such  a  verdict  is 
a  conviction  of  burglary,  as  a  conviction  for  larceny  must  find  .the 

1.  State  V.  Warford,  106  Mo.  55,  16  S.  W.  679,  5  Ann.  Cas.  1007. 

S.  W.  886,  27  A.  S.  R.  322.  7.  Sandage  v.  State,  61  Neb.  240, 

2.  State  V.  Royce,  38  "Wash.  Ill,  80  85  N.  W.  35,  87  A.  S.  R.  457. 

Pac.  268,  3  Ann.  Cas.  351.  8.  Com.  v.  Scott,  123  Mass.  222,  25 

3.  Gunther  v.  State,  79  Ark.  432,  Am.  Rep.  81.  And  see  AccosfPLiCEs, 
96  S.  W.  181,  116  A.  S.  R.  85.  vol.  1,  p.  171. 

4.  Steele  v.  State,  80  Neb.  9,  113  N.  9.  Breese  v.  State,  12  Ohio  St.  146, 
W.  798,  127  A.  S.  R.  741.  80  Am.  Dec.  340. 

6.  Schultz  V.  State,  88  Neb.  613, 130      10,  Gravitt  v.  State,  114  Ga.  841,  40 
N.  W.  105,  34  L.R.A.(N.S.)  243.        S.  E.  1003,  88  A.  S.  B.  63. 
6.  State  V.  James,  194  Mo.  268,  92 
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value  of  the  property  stolen.'^  The  general  verdict  of  guilty  is  under- 
stood to  find  the  higher  offense,  and  such  a  verdict  is  not  a  ground  for 
a  new  trial.^'  The  rule  is  that  burglary  and  larceny  are  ^tinct  of- 
fenses and  that  a  conviction  of  the  one  is  not  a  bar  to  prosecution 
for  the  other ;  and  the  fact  that  burglary  and  larceny  were  committed 
at  the  same  time  does  not  constitute  a  necessary  connection  between 
the  two  acts,  so  as  to  make  them  one  transaction  in  law.  Though 
forming  one  and  the  same  transaction,  the  offenses  are  so  different  in 
their  nature  and  character  as  that  they  become  exceptions  to  the  gen- 
eral rule  that  but  one  prosecution  can  be  carved  out  of  the  same  sub- 
ject-matter.^' A  sentence  assessing  one  term  of  punishment  upon  a 
plea  of  guilty  to  an  indictment  charging  both  burglary  and  larceny  is 
erroneous  for  not  separately  assessing  the  punishment  for  the  two 
offenses.^*  But  a  conviction  upon  consolidated  indictments  charging 
different  crimes  of  the  same  general  nature  will  not  be  reversed  because 
of  a  general  verdict  of  guilty  as  charged,  if  it  is  followed  by  a  sentence 
that  could  have  been  imposed  under  either  indictment,  and  all  the 
indictments  are  sufficient.^*  Again,  as  to  the  sentence,  it  is  to  be 
remembered  that  a  felony  may  be  committed  through  the  instrumen- 
tality of  an  agent,  without  the  presence  of  the  principal,  when  the 
agent  is  an  innocent  party;  but  if  the  agent  is  guilty,  he  is  the  prin- 
cipal and  the  employer  is  only  an  accessory.**  Thus,  as  it  was  ex- 
pressed by  Sir  Matthew  Hale,  "If  A,  being  a  man  of  full  age,  take  a 
child  seven  or  eight  years  old  well  instructed  by  him  in  this  villainous 
art,  as  some  such  there  be,  and  the  child  goes  in  at  the  window,  takes 
goods  out,  and  delivera  them  to  A,  who  carries  them  away,  this  is 
burglary  in  A,  though  the  child  that  made  the  entry  be  not  guilty 
by  reason  of  his  infancy."  *' 

11.  Love  V.  People,  160  HL  501,  43  14.  State  v.  KeUey,  206  Mo.  685, 
N.  E.  710,  32  L.Rjl.  139.  105  S.  W.  606,  12  Ann.  Gas.  681. 

12.  State  V.  Nelson,  14  Rich.  L.  (S.  15.  Lucas  v.  State,  144  Ala.  63,  39 
C.)  169,  94  Am.  Dec.  130.  So.  821,  3  L.RA.(N.S.)  412. 

13.  31  L.RJL.(N.S.)  727  note.   Bat  16.  41  LJI.A.  653  note, 
see  contra  Manson  v.  McClanghiy,  198  17.  See  36  IaR.A.  201  notei. 
Fed.  72,  42  L£.A.(N.S.)  302. 
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18.  Property  Rights  in  General 
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IV.  Rights  and  Liabilities  of  Third  Persons 
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31.  Rights  of  Others 

32.  LiabUity  of  SUte  Officials  and  Private  Contractors 

33.  Liability  of  Others 


I.  Introduction 

1.  Definition  and  Scope  of  Article. — In  the  terminology  of  the  law, 
no  distinctive  meaning  attaches  to  the  word  "canal"  different  from 
that  embraced  in  its  ordinary  definition ;  for  in  legal  as  well  as  common 
parlance  the  term  is  used  to  denote  any  artificial  waterway,  irrespective 
of  the  purpose  to  which  the  latter  is  adapted  or  put.  Thus,  without 
infringing  upon  the  strict  legal  meaning  of  the  term,  it  may  be 
used  with  reference  to  any  waterway  of  artificial  construction,  whether 
designed  and  used  for  purpoees  of  navigation  in  general,  or  solely  for 
logging,'  irrigation,'  or  water  power,  or  for  some  otho?  object,  such 
as  the  promotion  of  wholesome  recreation  on  the  part  of  the  general 
public*  Although  such  is  the  broad  and  proper  significance  of  the 
term  "canal,"  it  is  usually  associated  with  the  idea  of  a  waterway 
suitable  for  commercial  navigation ;  and  it  is  in  this  latter  sense  that 
the  word  is  used  in  the  present  article,  the  purpose  of  which  is  to 
deal  with  the  nature  and  status  of  such  waterways,  by  whom  and 
under  what  circumstances  they  may  be  established,  and  the  rights 
and  liabilities  of  their  proprietors  and  others,  once  their  establish- 

1.  Case  V.  Hoffman,  100  Wis.  314,  168,  67  A.  S.  R.  607,  40  L.R.A.  851; 
72  N.  W.  390,  74  N.  W.  220,  75  N.  Case  t>.  Hoffman,  100  Wis.  314,  72 
W.  945,  44  LJR.A.  728.  N.  W.  390,  74  N.  W.  220,  75  N.  W.  " 

2.  White  V.  Farmers*  High  line  945,  44  L.R.A.  728. 

Canal  Sb  Reservoir  Co.,  22  Colo.  191,  3.  Chicago,  M.  &  St.  P.  &.  Co.  «. 

43  Pac.  1028,  31  L.R.A.  828;  North  Minneapolis,  115  Minn.  460, 133  N.  W. 

Point  Consolidated  Irr.  Co.  v.  Utah  &  169,  Ann.  Cas.  1912D  1029. 
S.  L.  Canal  Co.,  16  Utah  246,  52  Pac. 
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ment  has  been  undertaken.  Elsewhere  will  be  found  a  discussion  of 
matters  pertaining  to  canals  that  constitute  a  part  of  a  waterworks 
system,*  or  that  are  xised  solely  for  purpostw  of  irrigation  or  motive 
power,^  or  for  logging,*  or  as  a  means  of  drainage  and  sewerage.'  Al- 
though the  exercise  of  the  power  of  eminent  domain  is  incidentally 
discussed  in  connection  with  the  establishment  and  construction  of 
canals,  a  full  treatment  of  the  question  will  be  found  elsewhere.® 

2.  Nature  and  Status  in  General — The  legal  status  of  a  canal  de- 
pends in  the  first  instance  on  whether  it  is  public  or  private  in  char- 
acter. As  will  be  hereafter  shown,  the  owner  of  private  property 
may  construct  a  canal  thereon  for  purely  private  purposes,"  and  unless 
he  dedicates  it  to  the  use  of  the  general  public,  the  state  acquires  no 
vested  rights  therein.  If  so  dedicated,^*  or  if  thrown  open  for  navi- 
gation to  all  upon  payment  of  a  fixed  toll,  a  canal  becomes  a  public 
highway  in  every  sense  of  the  word.**  Thus,  if  public  in  character, 
a  canal  is  a  highway  within  the  meaning  of  the  rule  that  entitles 
the  owner  of  land  adjacent  to  a  highway  to  receive  light  and  air 
therefrom ;  though  a  canal  has  been  deemed  not  to  be  a  highway  within 
the  meaning  of  a  statute  prohibiting  grade  crossings  of  city  high- 
ways.i*  The  mere  fact  that  a  toll  is  exacted  for  its  use  does  not  affect 
its  character  as  a  public  highway ;  ^*  for  upon  payment  of  such  fixed 
charge  any  member  of  the  public  is  entitled  to  passage  therethrough, 
and  no  one  tendering  the  same  can  be  excluded  therefrom.**  In  like 
manner,  charging  tolls  does  not  affect  the  status  of  a  canal  as  navigable 
water.*'  Where  the  status  of  a  canal  depends  upon  its  navigability 
it  is  generally  held  to  be  a  navigable  watercourse  if  it  is  in  fact  navi- 
gable, i.  e.,  capable  of  passage  by  craft  used  for  commercial  purposes 
or  for  mariceting  the  products  of  the  country  through  which  it  ex- 
tends; and  if,  in  addition  thereto,  it  has  been  by  law  or  otherwise 
opened  to  the  public  for  such  purposes,  either  free  or  upon  the  pay- 


4.  See  Waterworks. 

5.  See  Irrioation;  Wjters. 

6.  See  Logs  and  Logging. 

7.  See  Drains  and  Sewers. 

8.  See  EuiNENT  Douaik. 

9.  See  infra,  par.  8. 

10.  61  L.R.A.  850,  851  note. 

11.  Perrine  v.  Chesapeake  &  Dela- 
ware Canal  Co.,  9  How.  172,  13  U.  S. 


61  L.R.A.  850  note;  22  L.R.A.(N.S.) 
436  note. 

12.  61  L.R.A.  851  note. 

13.  Buffalo  Bayou  Ship  Canal  Co. 
V.  Milby,  63  Tex.  492,  51  Am.  Rep. 
668. 

61  L.R.A.  850  note;  17  Ann.  Cas. 
350  note. 

14.  Perrine  v.  Chesapeake  &  Dela- 


/t  %  Too  X  •      n     1     w         Z'  ™e  Canal  Co.,  9  How.  172, 13  U.  S. 

ik/t^  /w'  ^T^J^SS"^^  (L-  ed.)  92;  Buffalo  Bayou  Ship  Canal 
7  Mete  (MaasO  276  39  Am.  Dec  778 ;       ^.  iu^^  gg  ^ex.  492,  61  Am.  Rep. 

Robinson  v.  Chamberlain,  34  N.  T.  ggg 
389,  90  Am.  Dee.  713;  WiUyard  «.         L.R.A.  850  note. 
Hamilton,  7  Ohio  111,  pt.  2,  30  Am.      16.  state  v.  Columbia  Water  Power 

Dec.  195;  Buffalo  Bayou  Ship  Canal  Co.,  82  S.  C.  181,  63  S.  E.  884,  129 

Co.  t).  Milby,  63  Tex.  492,  51  Am.  Rep.  A.  S.  R.  876,  17  Ann.  Cas.  343,  22 

668.  L.R.A.(N.S.)  435. 
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ment  of  fixed  tolls.^*  Obviously,  navigability,  in  the  sense  of  utility 
purposes  of  navigation,  is  not  in  itself  sufficient;  for  a  private  canal, 
though  physically  navigable,  is  not  necessarily  so  in  the  broader  sense 
that  the  public  are  entitled  to  use  it.^'  As  bearing  on  the  queetion  of 
navigability  the  fact  that  it  is  of  artificial  origin  is  absolutely  imma- 
terial ;  nor  is  it  of  any  consequence  that  the  canal  has  not  been  used 
for  navigation  for  a  number  of  years.  The  navigability  of  water 
depends  not  on  its  actual  use  for  navigation,  but  on  its  capacity  for 
such  use.  Thus  the  mere  fact  that  the  proprietor  of  a  canal  has  failed 
to  maintain  its  locks  in  a  state  of  efhciency,  and  that  no  commerce 
is  carried  on  upon  it,  does  not  destroy  its  character  as  a  navigable 
water,  if  it  is  capable  of  navigation  and  is  actually  used  to  some  ex- 
tent by  pleasure  boats.^^  In  some  instances  canals  have  been  declared 
navigable,  by  statute,** 

3.  As  Navigable  Waters  of  the  United  States.— The  question  of 
the  navigability  of  a  canal  frequently  arises  in  the  federal  courts 
with  reference  to  the  exercise  of  their  admiralty  jurisdiction,  the 
inquiry  in  such  cases  being  whether  a  canal  is  a  navigable  water  of 
the  United  States  to  which  such  jurisdiction  e:ctends.  In  such  cases 
the  jurisdiction  has  been  upheld  where  the  particular  canal  was  navi- 
gable in  fact,  and  formed  a  connecting  link  between  other  navigable 
bodies  of  water,***  In  other  words,  if  the  situation  of  a  navigable 
canal  is  such  as  to  form  a  continuous  waterway  for  interstate  or  foreign 
commerce,  it  constitutes  navigable  waters  of  the  United  Stat^  to 
which  the  admiralty  jurisdiction  of  the  federal  fcourts  attaches;  and 
canal  boats  engaged  in  its  navigation  are  ships  or  vessels  within  the 
contemplation  of  the  maritime  law;  for  it  would  be  an  anomaly  to 
hold  that  such  jurisdiction  did  not  extend  to  the  type  of  craft  most 
commonly  used  in  navigating  such  canals.'  The  only  distinction 
between  canals  and  other  navigable  waters  is  that  they  are  rendered 
navigable  by  artificial  means  and  sometimes,  though  by  no  means 
always,  are  wholly  within  the  limits  of  a  particular  state.  Variances 
of  this  character,  however,  are  wholly  insufficient  to  create  any  dis- 
tinction in  principle.  Canals  are  usually  constructed  to  connect  waters 
navigable  by  nature,  in  order  to  avoid  the  portage  of  property  from 

16.  State  V.  Colombia  Watra-  Power  19.  Pevrine  v.  Chesapeake  &  Dela- 
Co.,  82  S.  C.  181,  63  S.  £.  884,  129  ware  Canal  Co.,  9  How.  172,  13  U.  S. 
A.  S.  B.  876,  17  Ann.  Cas.  343  and  (L.  ed.)  92, 

note,  22  L.R.A.(N.S.)  435  and  note.        17  Ann.  Gas.  350  note. 

17.  Harvey  v.  Potter,  19  La.  Ann.     80.  Ex  parte  Boyer,  109  U.  S.  629, 


22  L.R.A.(N.S.)  436  note;  17  Ann.     22  LJl.A.(N.S.)  435  note;  17  Ann. 


18.  State  V.  C(dambia  Water  Power  1.  The  Robert  W.  Parsons,  101  U. 
Co.,  82  S.  C.  181,  63  S.  E.  884, 129  A.  S.  17,  24  S.  Ct.  8,  48  U.  S.  (L.  ed.) 
8.  R.  876,  17  Ann.  Cas.  343  and  note,  73. 


264,  92  Am.  Dec.  532. 


Cas.  349  note. 


Gas.  350  note. 
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one  navigable  lake  or  river  to  another,  or  to  improve  or  deepen  a 
natural  channel;  and  they  are  usually  navigated  by  the  same  vessels 
which  ply  between  the  natnrally  navigable  waters  at  either  end  of 
the  canal.  Consequently  it  is  a  most  reasonable  deduction  that  the 
admiralty  jurisdiction  of  the  federal  courts  extends  to  them  as  well 
Clearly,  if  a  canal  physically  navigable  lies  wholly  within  the  boun- 
daries of  a  particular  ^te  and  is  navigable  solely  for  intrastate  traffic, 
it  does  not  constitute  a  navigable  water  of  the  United  States  as  contra- 
distinguished from  the  navigable  waters  of  a  state;  and  the  admiralty 
jurisdiction  of  the  federal  courts  does  not  extend  thereto.' 

II.  Establishment  and  Construction 

By  State  or  Municipal  Enterprise 

4.  Right  to  Establish  and  Maintain. — In  view  of  the  fact  that 
transportation  facilities  are  an  absolute  necessity  for  the  develop- 
ment of  any  country,  and  that  prior  to  the  advent  of  railroads  the 
construction  of  artiticial  waterways  presented  the  most  practical  means 
of  opening  up  those  sections  of  the  country  which  nature  had  failed 
to  endow  with  navigable  highways,  canals  have  been  regarded  from 
the  very  earliest  times  in  the  history  of  our  country,  as  improve- 
ments of  a  public  ch£u:acter  such  as  to  warrant  the  state's  undertaking 
the  task  of  their  construction  and  maintenance,  and  exercising  its 
power  of  taxation  tp  defray  the  expenses  incident  tJiereto.  In  fact 
it  was  considered  the  duty  of  the  state  to  make  them  as  much  as  to 
build  state  roads,  forts,  or  other  works  which  have  always  been  re- 
garded as  peculiarly  within  the  scope  of  governmental  power.  Such 
improvements,  however,  proved  expensive,  and,  in  addition  to  placing 
very  burdensome  taxation  upon  the  people,  the  expenditure  of  the 
money  involved  in  their  construction  proved  a  severe  strain  on  official 
honesty,  so  that,  with  the  advent  of  the  railroad,  there  was  a  popular 
revolt  against  the  government's  undertaking  such  work;  and  it  is 
expressly  prohibited  now  in  many  of  the  state  constitutions.*  The 
customary  inhibition  against  the  loaning  of  the  public  credit  in  aid 
of  any  private  enterprise  has  no  application  where  the  state  itself 
undertakes  the  construction  of  a  public  waterway.  Thus,  an  act 
authorizing  counties  to  condemn  land  for  a  right  of  way  for  a  ship 
canal  projected  by  the  general  government  is  not  in  violation  of  a 
constitutional  provision  forbidding  counties  to  give  money,  or  prop- 
erty to  or  in  aid  of  any  individual,  association,  company,  or  cor- 
poration,  as  neither  the  state  nor  the  United  States  can  be  brought 
within  the  meaning  of  such  a  provision.  Kor  is  such  an  act,  authoriz- 

2.  17  Ann.  Cas,  349  note,  17,  24  S.  Ct.  8,  48  U.  S.  (L.  ed.)  73, 

3.  The  Robert  W.  Parsons,  191  U.  S.     4.  61  L.R.A.  833  note. 
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ing  the  county  to  levy  a  tax  for  the  prosecution  of  the  work,  in  violar 
tion  of  a  constitutional  provision  prohibiting  counties  from  incurring 
debt  for  any  other  than  strictly  county  purposes,  when  sudi  canal 
will  be  a  public  improvement  entirely  within  the  limits  of  the  county, 
existing  for  the  purpose  of  connecting  inland  waterways  witii  the 
ocean,  and  the  benefits  from  it  will  be  largely  local  notwithstanding 
the  fact  that  it  may  also  be  of  great  general  benefit.*  Moreover,  an 
approipriation  of  public  money  to  enlarge  a  private  mill-race  for  the 
extension  of  river  and  canal  navigation  to  a  public  street  is  not  for  a 
private  or  local  purpose  within  the  meaning  of  a  constitutional  pro- 
vision requiring  a  two  thirds  vote  for  enactments  of  a  local  nature.* 
While  the  state  has  inherent  power  to  construct  canals,  and  the  legis- 
lature, in  the  absence  of  any  constitutional  limitation  to  the  contrary, 
can  authorize  such  an  undertaking  on  iia  part,  the  political  subdivis- 
ions of  the  state,  such  as  its  counties  and  municipalities,  have  no  such 
inherent  right.' 

5.  Acquisition  of  Route. — The  state,  by  virtue  of  its  power  of 
eminent  domain,  may  acquire  either  a  fee,  right  of  way,  or  such 
other  interest  in  the  lands  of  an  individual  property  owner  as  may 
be  necessary  for  the  construction  of  a  canal  intended  to  be  dedicated 
to  public  use.^  The  general  principle  applies,  however,  tiiat  the  right 
of  eminent  domain  can  be  exercised  only  in  so  far  aa  the  public  inter- 
est is  to  be  subserved,  for  it  implies  no  power  to  transfer  one  man's 
property  to  another,  even  though  full  compensation  be  made.  While 
it  is  for  the  courts  to  pass  upon  the  public  character  of  tlie  purpose 
for  which  the  property  is  desired,  the  question  of  the  expediency  of 
exercising  the  power  of  eminent  domain  in  a  given  instance  is  one 
of  which  the  legislature  is  the  sole  judge.*  Of  course  the  state  must 
compensate  the  owner  of  the  property  condemned;**  but  such  com- 
pensation need  not  necessarily  precede  its  appropriation.**  Statutes 
frequently,  provide  that  a  mere  occupation  of  lands  by  the  state  for 
canal  purposes  constitutes  a  seizure  and  appropriation  therefor,  tmd 
summarily  vests  in  the  state  a  title  in  fee  simple  thereto,  leaving  to 
the  owner  simply  a  claim  for  compensation.**  The  time  within  which 
such  compensation  can  be  claimed  may  be  limited  by  statute.  If 
a  claim  is  not  made  within  the  period  thus  prescribed,  it  may  be  re- 

5.  Lancey  v.  King  Courty,  15  Wash.  10,  Ryan  v.  Brown,  18  Mich.  196, 
9,  45  Pac.  645,  34  L.R.A.  817.  100  Am.  Dec.  154. 

6.  Wat«rIoo  Woolen  Manafg  Co.  v.  61  L.R.A.  846,  867  note. 
Shanahan,  128  N.  T.  345,  28  N.  E.  358,  11.  61  L.R.A.  841  note. 

14  L.R.A.  481.  12.  Lyon  v.  Jerome,  26  Wend.  (N. 

7.  61  L.R.A.  834  note.  Y.)  485,  37  Am.  Dec.  271;  Waterloo 

8.  61  L.R.A.  839  note;  67  L.R.A.  Woolen  Manuf'g  Co.  v.  Sbanaban,  128 
850  note.   And  see  Eminent  Domain.  N.  Y.  346,  28  N.  E.  358,  14  Ii.E.A. 

9.  Varick  v.  Smith,  5  Paige  (N.  Y.)  481. 

137,  28  Am.  Dec  417  and  note.  61  L.R.A.  836  note. 
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garded  as  waived,  and  the  state  as  released  therefrom.**  Whatever 
may  be  the  mode  of  ascertaining  and  enforcing  the  compensation,  it 
does  not  affect  the  right  of  the  state  to  enter  upon  and  appropriate 
private  property,  nor  does  it  justify  the  interference  of  a  court  of 
equity  to  interdict  an  entry.**  Moreover,  a  statute  is  not  unconstitu- 
tional which  provides  that  beneiits  accruing  to  an  abutting  owner  from 
the  construction  of  a  state  canal  shall  be  set  off  against  the  compen- 
sation to  be  awarded  for  the  portion  of  his  property  taken."  Where 
by  statute  a  summary  power  of  appropriation  is  provided  for  and  vested 
in  a  particular  officer,  the  duty  thus  imposed  must  be  discharged  by 
him  in  person,  as  in  the  absence  of  an  express  provision  to  the  contrary 
he  has  no  authority  to  delegate  its  exercise  to  another.  It  should  be 
noted  that  in  some  instances  land  for  a  state  canal  is  obtained  by  grant 
from  the  federal  government.  Such  grants  are  frequently  conditional 
in  character,  £uad  compliance  with  their  terms  is  absolutely  essential 
to  the  investiture  of  title  in  the  state.*^  Where  the  federal  govern- 
ment seeks  to  condemn  land  within  the  jurisdiction  of  a  particular 
state  for  the  purposes  of  a  canal  it  has  undertr.ken  to  construct,  it 
may  permit  the  compensation  which  it  is  to  pay  to  be  ascertained 
by  the  state  courts.  If  for  any  reason  the  state  should  fail  to  ac- 
quire a  valid  title  to  land  appropriated  for  canal  purposes,  its  claim 
thereto  may  be  perfected  by  adverse  possession.  Thus  if  the  state 
enters  into  possession  of  land  for  canal  purposes  under  an  unconsti- 
tutional statute,  claiming  to  be  the  owner  of  the  fee,  there  will  be 
sufficient  claim  of  title  to  ripen  into  title  by  adverse  possession.*' 
6.  What  May  Be  Condemned  in  General. — As  stated  in  the  pre- 
ceding paragraph,  the  state,  in  the  exercise  of  its  power  of  eminent 
domain,  may  acquire  such  interest  in  the  lands  through  which  it 
has  undertaken  to  construct  a  canal  as  it  deems  most  advisable.  Ita 
right  to  condemn  private  property  for  canal  purposes  extends  not 
only  to  property  used  solely  for  private  purposes,  but  to  that  which 
has  already  been  devoted  to  a  public  use.**  Thus,  a  strip  of  land 
across  the  right  of  way  of  a  railroad  may  be  condemned  to  permit 
the  passage  of  a  public  canal.  The  measure  of  compensation,  in 
such  a  case,  is  determined  by  the  value  of  the  interest  condemned 
and  does  not  include  the  expense  of  bridging  the  gap  thus  caused 

13.  Brookville  &  M.  Hydraulic  Co.      61  L.R.A.  868  note. 

1).  Butler,  91  Ind.  134,  46  Am.  Rep.  17.  WerUng  v.  IngereoU,  181  U.  S. 

680.  131,  21  S.  Ct.  570,  46  U.  S.  (L.  ed.) 

61  L.R.A.  841,  843  note.  782. 

14.  Jerome  v.  Robs,  7  Johns.  Ch.  61  L.R.A.  834  note. 


16.  Lyon  v.  Jerome,  26  Wend.  (N.  1015. 

Y.)  485,  37  Am.  Dee.  271  and  note;      19.  61  L.R.A.  877  note. 

St.  Peter  v.  Denison,  58  N.  T.  416,  17  20.  61  LMJl.  835,  836  nota 
Am.  Rep.  258. 


(N.  T.)  315,  U  Am.  Dee.  484. 
15.  61  L.R.A.  844  note. 


18.  United  States  v.  Jones,  109  U. 
S.  513,  3  S.  Ct  346,  27  U.  S.  (L.  ed.) 
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in  the  roadbed  of  the  railroad.  The  reason  for  the  exclusion  of  such 
an*  item  is  that  a  railroad  takes  its  franchise  authorizing  it  to  con- 
struct and  maintain  its  road,  subject  to  the  dnty  of  making  such 
modifications  in  its  roadbed,  whether  the  same  consists  of  trestle  or 
grade,  as  may  be  necessary  to  carry  the  same  across  such  public 
improvements  as  highways  and  state  or  municipal  canals.  To  require 
this  does  not  deprive  the  company  of  its  property  without  due  process 
of  law,  or  deny  it  the  equal  protection  of  the  law,  but  simply  charges 
it  with  the  obligation  of  maintaining  its  own  road.  The  public 
right  to  lay  out  such  a  waterway,  though  asserted  subsequently  in  time 
to  the  construction  of  the  road,  is  so  far  the  prior  and  superior  right 
that  the  company  is  required  to  make  such  reasonable  readjustment 
of  its  tracks  as  is  necessary  to  permit  of  the  safe  and  convenient  use 
of  the  canal.  The  state,  of  course,  may  assume  the  expense  incident 
to  the  construction  of  a  bridge  under  such  circumstances,  but  it  is 
under  no  legal  obligation  to  do  so>  In  condemning  land  for  canal 
purposes  the  state  is  not  limited  to  that  which  is  actually  necessary 
for  the  construction  of  the  canal  proper,  but  may  appropriate,  also, 
such  additional  land  as  may  be  needed  for  the  construction  of  ap- 
purtentmces  to  the  canal,  such  as  wharves  and  basins.*  Furthermore, 
it  may  enter  upon  land  for  the  sole  purpose  of  appropriating  and 
excavating  therefrom  rock  or  other  natural  materials  necessary  for 
the  work  of  construction.*  Where  a  statute  authorizes  the  appro- 
priation of  such  land  and  materials  as  may  be  "necessary"  for  the 
construction  of  a  canal,  the  word  "necessary"  does  not  mean  absolute 
and  indispensable,  or  that  without  the  use  of  which  in  the  given 
case  the  work  could  not  possibly  go  on.  That  would  be  the  same  as 
extreme  necessity ;  and  it  must  be  presumed  that  the  legislature  used 
the  word  in  a  more  reasonable  and  popular  sense.  Ordinarily,  it 
is  sufficient  that  the  land  used,  and  the  materials  taken  from  it,  are 
needful  and  conducive  to  the  object,  more  convenient  in  the  applica- 
tion, less  costly,  and  the  use  of  them  less  injurious  to  the  owner, 
than  any  others  that  might  readily  be  selected.^  Hence,  by  reason  of 
the  nature  of  the  case  and  the  inherent  difficulties  of  the  problem,  there 
must  be  great  latitude  of  discretion  in  the  selection  of  the  land  and 
the  materials;  and  where  the  legislature  has  seen  fit  to  entrust  its 
exercise  to  a  particular  official,  he  cannot  delegate  it  to  another  in 
the  absence  of  an  express  provision  authorizing  him  to  do  so.'^ 

1.  Chicago  M.  &  St.  P.  R.  Co.  c.      61  L.R.A.  835  note. 
Minneapolis,  115  Minn.  460,  133  N,      4.  Jerome  v.  Ross,  7  Johns.  Ch.  (N. 
W.  169,  Ann.  Cas.  1912D  1029  and  Y.)  315,  11  Am.  Dec.  484. 

note.  5.  Lyon  v.  Jerome,  26  Wend.  (N. 

2.  61  L.R.A.  835  note.  Y.)  485,  37  Am.  Dec.  271. 

3.  Jerome  v.  Ross,  7  Johns.  Cli.  (N.      61  L.K.A.  835  note. 
T.)  315,  11  Am.  Dee.  484. 
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-    7.  Riparian  Rights  and  Lands  for  Purpose  of  Water  Supply. — 

Such  lands  and  riparian  interests  as  may  be  necessary  to  furnish  a 
water  supply  for  a  state  or  municipal  canal  may  be  condemned  by 
the  state  in  the  exercise  of  its  right  of  eminent  domain  *  In  doing 
so  compensation  must  be  made  not  only  to  those  proprietors  whoee 
property  is  actually  taken,  but  also  to  lower  riparian  owners  whose 
rights  are  injured  as  a  consequence  thereof.  The  mere  fact  that 
the  manner  in  which  a  riparian  owner  maintains  a  dam  constitutes 
it  a  nuisance  and  subjects  him  to  the  penalties  and  liability  at- 
taching to  its  maintenance  in  such  a  manner,  does  not  deprive  him 
of  the  right  to  compensation  for  interference  with  his  right  to  the 
use  of  the  water,  upon  the  diversion  thereof  for  canal  purposes.' 
In  the  exercise  of  its  power  of  eminent  domain,  the  state  may  de- 
prive a  riparian  owner  of  his  right  to  the  use  of  water  flowing  by  or 
through  his  lands,  only  to  the  extent  that  it  is  necessary  to  render 
its  canal  navigable.  Of  course,  within  reasonable  limits  the  actual 
amount  of  water  to  be  taken  is  discretionary;  but  it  cannot  be  taken 
for  the  purpose  of  creating  hydraulic  power  to  be  sold  or  leased 
for  the  benefit  of  the  state.  Should  state  officials  attempt  to  take 
a  supply  of  water  larger  than  is  actually  needed  for  purposes  of 
navigation,  in  order  to  create  hydraulic  power  to  be  leased  to  private 
manufacturers,  application  may  be  made  to  a  court  of  equity  to 
enjoin  them  from  doing  so.*  Although  the  law  may  authorijie 
them  in  some  instances  to  dispose  of  the  water  for  hydraulic  pur- 
poses, with  a  view  to  raise  a  revenue  to  aid  in  defraying  the  expenses 
incident  to  the  construction  and  maintenance  of  a  canal,  still  this 
relates  only  to  the  water  which  is  necessary  for  the  navigation  of  the 
canal,  and  which  can  be  used  for  th^  other  purposes  without  inter- 
fering with  that  navigation.  It  does  not  authorize  them  to  receive 
a  surplus  quantity  of  water  into  the  canal  that  they  may  dispose  of  it, 
especially  when  an  injury  would  be  thereby-  done  to  an  individual. 
Private  property  can  only  be  taken  by  the  government  or  its  agent, 
when  necessary  for  the  "public  welfare."  '  Of  course,  the  state  may 
obtain  a  supply  of  water  by  private  contract  as  well  as  by  the  exer- 
cise of  its  power  of  eminent  domain.  Thus,  its  duly  authorized  offi- 
cials -may  contract  for  the  right  to  take  water  from  a  river  to  supply 
its  canal  in  consideration  of  permitting  the  riparian  owner  thereof 
to  take  a  certain  quantity  of  water  from  the  feeder.^** 

6.  Cooper  v.  Williams,  4  Ohio  253,  24  Am.  Dec.  299. 

22  Am.  Dec.  745.  61  L.R.A.  837  note. 

7.  61  L.R.A.  841  note.  9.  Cooper  v.  Williams,  5  Ohio  391, 

8.  Variek  v.  Smith,  5  Paige  (N.  Y.)  24  Am.  Dec.  299. 

137,  28  Am.  Dec.  417  and  note;  Cooper  10.  Merrifield  v.  Illinois  &  M.  Canal 
V.  Williams,  4  Ohio  253,  22  Am.  Dec.  Com'rs,  212  111.  456,  72  N.  E.  405, 
745:  Cooper  tJ.  WUliams,  5  Ohio  391,  587,  67  L,R.A.  369. 
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8.  Right  to  Establish  and  Maintain.— One  of  the  inherent  rights 
of  the  owner  of  private  property  is  so  to  use  it  as  to  make  it  most 
productive  and  enjoyable  in  the  estimation  of  the  individual  owner, 
provided  that  the  course  thus  pursued  does  not  infringe  upon  the 
corresponding  rights  of  others.  Accordingly  it  is  generally  acknowl- 
edged that  every  proprietor  of  a  tract  of  land  has  an  absolute  right 
to  excavate  entirely  within  his  own  boundaries  and  exclusively  at 
his  own  expense,  a  private  canal  for  purposes  of  navigation;  and,  so 
long  as  it  is  not  his  desire  to  open  it  to  the  public  indiscriminately 
upon  the  payment  of  fixed  charges,  there  is  no  necessity  of  seeking 
a  franchise  from  the  state  authorizing  his  undertaking.'*  But  while 
this  is  true  where  the  canal  is  to  he  used  solely  for  private  purposes 
or  is  to  be  dedicated  to  public  use  free  of  charge,  the  grant  of  a 
franchise  is  absolutely  essential  to  undertaking  the  construction  and 
maintenance  of  a  public  toll-canal,  whether  the  latter  be  limited  to 
the  confines  of  one's  own  land  or  not.  The  neces^ty  of  a  franchise  in 
the  latter  case  is  due  primarily  to  the  fact  that  the  exaction  of  tolls 
is  against  common  right  and  a  prerogative  of  sovereignty  which 
can  be  exercised  only  by  the  authority  of  the  state.'*  A  further 
reason,  which  ordinarily  necessitates  obtaining  a  franchise  in  such 
a  case,  is  tiiat  the  construction  of  most  canals  designed  for  public  use 
requires  having  recourse  to  eminent  domain  proceedings  in  order 
to  acquire  the  necessary  right  of  way,  which  power  of  course  can 
be  invoked  only  with  the  state's  permission."  The  right  of  a  cor- 
poration to  undertake  the  establishment  and  construction  of  a  canal 
does  not  differ  from  that  of  an  individual,  provided  such  an  under- 
taking is  within  the  scope  of  the  powers  conferred  by  its  charter. 
It  should  be  noted,  however,  that  where  it  is  sought  to  form  a  cor- 
poration for  such  a  purpose  under  the  general  laws,  rather  than  by 
special  act  of  the  legislature,  it  is  essential  that  the  statute  in  ques- 
tion be  broad  enough  to  cover  such  an  object.  Thus  a  corporation 
for  the  construction  of  a  canal  for  the  purposes  of  navigation  is  not 
authorized  by  a  statute  permitting  the  organization  of  corporations 
for  the  construction  of  canals  for  irrigation  and  manufacturing 
purposes.'^  Although  in  many  states  the  people  have  placed  constitu- 
tional restrictions  upon  the  right  of  the  state  to  undertake  the  con- 
struction and  maintenance  of  canals,'*  such  provisions  have  no  bear- 
ing upon  the  right  of  private  persons  to  attempt  the  establishment 

11.  Haney  v.  Potter,  19  La.  Ann.  61  L.R.A.  851  note;  17  Ann.  Cas. 

264,  92  Am.  Dec.  532  and  note;  Wads-  350  note, 

worth  V.  Smith,  11  Me.  278.  26  Am.  12.  See  infra,  par.  23. 

Dee.  525;  Dwinel  v.  Barnard,  28  Me.  13.  See  infra,  par.  9,  10. 


554,  48  Am.  Dec.  507. 


15.  See  aupra,  par.  4. 
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maiatenance  of  such  public  works,  except  in  so  far  as  they  in- 
hibit the  granting  of  state  aid  to  such  an  undertaking.  An  inhibition 
of  this  latter  character,  however,  is  not  infringed  by  the  mere  fact 
tiiat  a  state  grants  to  private  undertakers  the  right  to  use  state  lands 
adjacent  to  the  route  of  their  canal  for  a  term  of  years,  and  gives 
them  a  preference  in  the  purchase  of  lands  drained  thereby.  Ordi- 
narily, in  the  absence  of  an  express  provision  to  the  contrary  in  the 
charter  or  franchise  conferring  upon  private  persons  or  corporations 
the  right  to  construct  and  maintain  a  public  canal,  the  right  of  the 
undertakers  to  continue  with  their  project  is  not  dependent  upon 
their  completing  their  task  within  a  specified  time,  nor  even  within 
a  reasonable  time;  for  if  the  statute  authorizing  their  undertaking 
is  silent  as  to  tlie  time  within  which  it  is  to  be  completed,  it  will 
not  be  implied  that  it  was  to  be  completed  even  within  a  reasonable 
time." 

9.  Acquisition  of  Route  in  General. — ^In  so  far  as  a  person  intends 
to  establish  a  canal  upon  his  own  private  property,  no  question  can 
arise  as  to  the  selection  or  acquisition  of  its  route ;  but  when  it  comes 
to  extending  it  beyond  the  confines  of  his  own  domain  a  different 
situation  arises.  If  the  work  he  has  undertaken  is  intended  to  serve 
his  own  private  purposes  rather  than  the  interests  of  the  general 
public,  it  is  for  him  alone  to  determine  its  course;  but  the  neces- 
sary right  of  way  through  the  lands  of  his  neighbors  can  be  acquired 
only  by  private  contract,  for  the  power  of  eminent  domain  cannot 
be  invoked  where  there  is  no  public  interest  to  be  subserved.''  More- 
over, the  general  route  of  a  public  canal  constructed  by  private  enter- 
prise is  usually  determined  by  the  persons  undertaking  its  estab- 
lishment and  maintenance,  for  tiiere  is  no  law  by  which  they  can 
be  compelled  to  assume  such  a  task,  and  if  the  legislature  does  not 
see  fit  to  respect  their  wishes  in  this  regard,  they  may  refuse  to  em- 
bark upon  the  venture.  Their  selection,  however,  must  be  made  at 
the  outset,  for  once  the  general  route  is  fixed  upon  in  the  franchise 
or  statute  authorizing  them  to  enter  upon  the  undertaking,  they 
cannot  change  its  course  without  the  special  permission  of  the  legis- 
lature. Of  course  within  the  limits  thus  determined  upon,  the  actual 
selection  of  the  route  along  the  general  course  of  the  canal  is  dis- 
cretionary with  those  who  have  undertaken  the  work.  Although 
a  deviation  from  the  route  legally  fixed  upon  may  be  restrained  by 
any  property  owner  directly  affected  thereby,  a  landowner  cannot 
object  to  the  construction  of  a  canal  through  his  land  upon  the 
ground  that,  in  crossing  other  land,  the  canal  has  deviated  from 

16.  61  L.R.A.  833,  873  not«.  Bass  v.  Roanoke  Navigation  &  Water 

17.  Variek  v.  Smith,  5  Paige  (N.  Power  Co.,  Ill  N.  C.  439,  16  S.  E. 
Y.)  137,  28  Am.  Deo.  417  and  note;  402,  19  L.BA.  247. 

456 


4  R.  C.  L. 


CANALS 


J  10 


the  line  fixed  by  statute,  unless  such  deviation  has  been  to  his  injury.*® 
Moreover,  in  the  absence  of  an  express  provision  to  the  contrary, 
the  location  of  locks,  basins,  and  other  worlcs  appurtenant  to  a  canal, 
likewise  rests  in  the  discretion  of  the  persons  constructing  the  same.*' 
Once  the  location  of  a  public  canal  has  been  thus  determined  upon, 
the  necessary  property  rights  in  the  hands  of  others  may  be  acquired 
either  by  private  contract,*®  or  by  invoking  the  state's  power  of  emi- 
nent domain,  if  need  be;  for  in  such  a  case  the  object  is  so  far 
public  in  nature  that  even  private  inter^rte  may  be  clothed  with  this 
prerogative  of  sovereignty  in  order  to  insure  their  securing  a  right 
of  way  and  such  other  property  rights  as  are  incidentally  necessary 
to  the  completion  of  the  work.*  The  mere  fact  that  the  proprietors 
of  such  a  canal  intend  to  exact  tolls  for  its  use  when  completed,  does 
not  render  their  undertaking  private  in  character  '  so  as  to  defeat 
their  right  to  appropriate  property  for  its  construction  without  the 
owner's  consent.*  In  so  far  as  the  acquisition  of  land  by  private 
contract  is  concerned,  a  canal  proprietor,  even  though  corporate. in 
character,  is  not  limited  in  the  amount  that  may  be  acquired  to  that 
which  is  merely  necessary  for  the  construction  of  the  canal,  but  may 
in  the  exercise  of  reasonable  discretion  purchase  such  quantity  as 
it  may  deem  best.* 

10.  Acquisition  by  Eminent  Domain. — As  stated  in  the  preceding 
paragraph,  the  right  of  eminent  domain  may  be  lawfully  exercised 
in  behalf  of  a  private  corporation  that  has  undertaken  to  establish 
a  public  canal ;  but  to  warrant  the  exercise  of  this  prerogative  of 
sovereignty  in  such  a  case,  express  legislative  authority  for  doing 
so  must  exist,  and  an  intention  to  devote  the  property,  when  ac- 
quired, to  the  public  use  and  not  to  its  own  private  benefit  must  be 
shown.*  In  some  instances  the  statute  or  franchise  authorizing  the 
construction  of  the  work  prescribes  a  special  procedure  to  facilitate 
acquiring  property  by  condemnation ;  but  where  such  is  not  the  case, 
the  proprietors  are  bound,  of  course,  to  proceed  according  to  the 
provisions  of  the  general  laws.'  Irrespective  of  the  mode  of  pro- 
ceeding, compensation  must  be  made  to  the  owner  of  the  property 
appropriated,  for  the  legislature  cannot  authorize  a  taking  without 
compensation.'    The  amount  of  compensation,  obviously,  depends 

18.  61  L.R.A.  849  et  seq.  note.  2.  See  supra,  par.  2. 

19.  Dawson  v.  Western  M.  R.  Co.,      3.  61  L.R.A.  850  note. 

107  Md.  70,  68  Atl.  301,  126  A.  S.  R.  4.  Spear  v.   Crawford,  14  Wend. 

337,  15  Ann.  Cas.  678,  14  L.RA.  (N.  Y.)  20,  28  Am.  Dec.  513. 

(N.S.)  809.  5.  Minnesota  Canal  &  Power  Co.  v. 

20.  Nunnaraaker  «.  Columbia  Wa-  Koochiching  Co.,  97  Minn.  429,  107 
ter-Power  Co.,  47  S.  C.  485,  25  S.  E.  N.  W.  405,  7  Ann.  Cas.  1182,  5  L.R.A. 
751,  58  A.  S.  R.  905,  34  L.R.A.  222.  (N.S.)  638. 

1.  Willyard   v.  Hamilton,  7  Ohio      6.  Mabire  v.  Canal  Bank,  11  La.  83, 


111,  pt.  2,  30  Am.  Dec.  195. 
61  LJt.A.  833  et  seq.  note. 


30  Am.  Dec.  710. 
7.  Hooker  «.  New  Haven  &  N.  Co.. 
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upon  the  value  of  (he  interests  taken  and  the  damage  thereby  inflicted 
on  the  residue  of  the  owner's  property.  Land  actually  appropriated 
must  be  paid  for,  independently  of  any  advantage  that  may  result  to 
the  owners  thereof  from  the  improvement;  but  where  so  provided 
beneflta  may  be  set  off  t^jainst  such  other  damages  as  will  result  to  the 
owners  of  the  residue  in  consequence  of  the  taking  of  a  part  thereof. 
Furthermore,  the  amount  determined  upon  should  include  all  pos- 
sible elements  of  damage,  for  the  condemnors  are  entitled  to  have 
their  liability  resulting  by  reason  of  their  appropriation  determined 
once  and  for  all.*  In  England,  however,  under  the  modem  acts  re- 
lating to  railway  and  canal  or  water  companies,  the  amount  of  com- 
pensation due  to  a  landowner  upon  the  initial  appropriation  of  a 
right  of  way  through  his  property  need  not  include  prospective 
damages  to  unopened  mines  beneath  the  property  taken,  the  theory 
undoubtedly  being  that  the  appropriation  of  mining  rights  is  post- 
poned until  the  owner  desires  to  work  the  mines,  at  which  time,  of 
course,  compensation  must  be  made  or  measures  taken  to  prevent 
the  canal  and  its  appurtenances  from  leaking.'  The  time  for  making 
compensation  depends  in  each  instance  upon  the  law  of  the  particular 
jurisdiction  and  the  provisions  of  the  statute  or  franchise  under 
which  the  work  is  being  prosecuted.  In  some  instances  it  is  re- 
quired to  be  made  prior  to  the  actual  appropriation,  while  in  others 
it  may  be  subsequent  thereto.*^'  Where  tiie  latter  is  the  case,  equity 
will  not  enjoin  the  taking  of  property  without  first  compensating  the 
owner,*'  for  in  the  absence  of  an  express  inhibition,  it  is  perfectly 
constitutional  to  defer  payment  until  after  the  actual  taking. Al- 
though the  right  to  appropriate  and  use  is  complete  at  the  time  of 
entry,  title  to  the  property  taken  remains  in  the  owner  until  payment 
is  actually  made.  Moreover  the  time  within  which  a  claim  for  com- 
pensation may  be  asserted  by  the  owner  of  property  appropriated  may 
be  constitutionally  limited,  and  even  in  the  absence  of  such  limitation, 
compensation  will  be  presumed  to  have  been  either  made  or  waived 
after  the  lapse  of  many  years  of  use.'*  Frequently  the  mode  of  secur- 
ing compensation  is  prescribed  by  the  act  authorizing  the  construction 
of  the  canal,  and  where  such  is  the  case,  it  supersedes  and  is  ex- 
clusive of  all  other  remedies,  for  under  such  circumstances  it  is  held 
that  the  common  law  doctrine  of  cumulative  remedies  is  not  ap- 

14  Conn.  146,  36  Am.  Dec.  477;  So-  C.  SI,  17  Eng.  RuL  Cas.  621. 

ciety  for  Establisbmg  Useful  Mann-  10.  New  Jersey  Zinc  &  Iron  Co.  v. 

factures  v.  Morris  Canal  &  Banking  Morris  Canal  &  Banking  Co.,  44  N. 

Co.,  1  N.  J.  Eq.  157,  21  Am.  Dee.  41.  J.  £q.  398, 15  AU.  227,  1  L.R.A.  133. 

61  LR.A.  841  note.  61  LRjL  841,  842,  858  note. 

8.  Mullen  v.  Lake  Drummond  Canal  11.  61  LJI.A.  842  note. 

&  Water  Co.,  130  N.  C.  496,  41  S.  £.  12.  Willyard  v.  Hamilton,  7  Ohio 
1027,  61  LR.A.  833  and  note.  Ill,  pt.  2,  30  Am.  Dee.  195. 

9.  HoUidi^  V.  Wakefield,  11891]  A.     13.  61  LJI.A.  836,  842,  843  note. 
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plicable.  It  is  not  an  infringement  of  any  constitutional  provision 
thus  to  limit  property  owners  to  the  mode  prescribed  by  law  for 
the  recovery  of  damages,'*  nor  does  a  determination  thereof  in  a 
manner  otiier  than  by  jury  infringe  a  constitutional  right  to  a  trial 
by  jury.**  Accordingly  where  a  special  mode  is  thus  prescribed, 
ejectment  is  ordinarily  not  maintainable  for  a  failure  to  make  com- 
pensation; nor  does  the  mere  insolvency  of  the  condemnore  warrant 
the  interposition  of  a  court  of  equity.  In  case  of  an  unauthorized 
appropriation,  however,  an  owner  is  entitled  to  his  action  at  law 
for  the  injury,  and  once  his  cause  of  action  has  vested,  the  legislature 
cannot  thereafter  require  him  to  submit  to  an  appraisement  of  hia 
damages  in  eminent  domain  proceedings.'*  If  no  special  mode  ia 
prescribed  for  securing  compensation,  recourse  may  be  had  to  the 
usual  common  law  remedies." 

11.  What  Hay  Be  Acquired  by  Eminent  Domain. — Inasmuch  as 
the  mere  fact  that  private  persons  undertake  the  construction  and 
maintenance  of  a  public  canal  does  not  detract  from  its  character 
as  a  public  use,'*  everything  that  is  necessary  to  the  completion  of 
the  enterprise  may  be  acquired  by  right  of  eminent  domain,  if  nee<£ 
be.  The  power  of  private  persons  thus  to  appropriate  the  property 
of  others  upon  making  just  compensation  is  not  to  be  construed 
most  narrowly  agalhst  them,  for  it  is  not  in  derogation  of  common 
right,  owing  to  the  public  nature  of  their  undertaking.  Their  power 
of  appropriation  extends  not  only  to  property  which  is  used  solely 
for  private  purposes,  but  to  that  which  is  already  devoted  to  public 
use.  Property  of  the  latter  character  is  not  exempt  from  appropria- 
tion for  other  uses,  but  the  right  to  appropriate  it  must  be  given 
expressly,  or  by  such  plain  implication  as  to  leave  no  room  to  doubt 
tiiat  such  is  the  legislative  intent.  Thus  a  canal  company  may  appro- 
priate the  streets  of  a  municipal  corporation  when  necessary  to  fulfil 
the  requirements  of  its  charter.  Moreover,  private  property  may  be 
appropriated  not  only  for  the  construction  of  the  canal  proper,  but 
for  the  purpose  of  constructing  its  necessary  appurtenance  and  of 
furnishing  a  water  supply  as  well.  Thus  land  and  riparian  rights 
may  be  condemned  for  the  purpose  of  reservoirs,  feeders,  and  works 
of  a  similar  nature  in  order  to  secure  a  water  supply  to  render  the 
<»nal  navigable."  It  should  be  noted,  however,  that  the  right  to 
appropriate  a  water  supply  does  not  warrant  the  power  of  eminent 
domain  being  exerted  for  the  purpose  of  creating  water  power  to  be 

14.  Leitzsey   v.    Columbia   Water-  14  Conn.  146,  36  Am.  Dec.  477. 
Power  Co.,  47  S.  C.  464,  25  S.  E.  744,      18.  Willyard  v.  Hamilton,  7  Ohio 
34  L.R.A.  215.  Ill,  pt.  2,  30  Am.  Dee.  195. 

61  L.R.A.  846,  859  note.  See  supra,  par.  9. 

15.  30  Am.  Dee.  201  note.  19.  61  LJI.A.  834,  835,  853,  863 

16.  61  L.R.A.  846,  847  note.  note. 

17.  Hooker  v.  New  Haven  &  N.  Co., 
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Bold  at  the  wheel,*'  for  this  prerogative  of  sovereignty  Implies  no 

power  to  transfer  one  man's  property  to  another,  even  though  full 
compensation  be  made,  where  there  is  no  public  interest  to  be  sub- 
served.* In  some  jurisdictions,  however,  where  the  furnishing  of 
water  power  to  manufacturers  is  considered  a  public  use,  an  extra 
supply  may  be  condemned  for  this  specific  purpose.*  Furthermore 
it  is  generally  held  that  authority  to  condemn  such  lands,  waters,  and 
materials  as  may  be  necessary  to  construct  and  maintain  the  proposed 
works  does  not  warrant  the  acquisition  of  title  in  fee  simple  by  means 
of  eminent  domain  where  an  easement  or  other  lesser  interest  in 
the  lands  taken  would  answer  the  purpose  fully  as  well.' 

III.  Rights  and  Liabilities  of  Pbopribtobs 


State  or  Municipal  Proprietorship 

I2i  Property  Rights  in  GeneraL — A  state  or  municipality  which 
has  assumed  the  ownership  or  management  of  a  public  canal  en- 
voys the  same  rights  and  privileges  therein  as  it  might  acquire  in 
any  other  form  of  property  under  similar  circumstances.  In  dealing 
with  that  to  which  it  is  lawfully  entitled  it  may  do  as  it  sees  fit. 
Thus  where  it  has  lawfully  appropriated  the  Waters  of  a  lake  for 
the  purpose  of  securing  a  water  supply,  it  has  the  right  to  hold  back 
the  waters  during  a  dry  season  by  means  of  gates  at  the  foot  of  the 
lake  and  to  prevent  for  the  time  being  their  flowage,  in  their  ordinary 
quantity,  past  the  premises  of  a  riparian  owner  on  the  outlet  of  tiie 
lake.^  Moreover,  whatever  may  be  the  nature  or  extent  of  its  prop- 
erty rights  in  a  canal  and  its  appurtenances,  it  possesses  the  power  of 
alienating  them.  Thus  in  the  absence  of  any  constitutional  restric- 
tion a  canal  constructed  by  the  state  may  be  sold  in  its  entirety  to 
private  parties  if  the  legislature  so  authorizes ;  ^  or  the  land  through 
which  it  passes  may  be  disposed  of  in  fee  simple,  or  devoted  to  some 
other  public  use  such  as  that  of  a  highway  or  a  railroad,  provided 
the  state  is  possessed  of  an  absolute  estate  therein.'   In  like  manner 

Minnesota  Canal  &  Power  Co.  Eq.  398,  15  Atl.  227,  1  L.R.A.  133. 
V.  Koochiching  Co.,  97  Minn.  429,  107     61  L.R.A.  839  note;  20  Ann.  Cas. 
N.  W.  405,  7  Ann,  Cas.  1182,  5  L.R.A.  571  note. 
(N.S.)  638.  4.  61  L.R.A.  838  note. 

61  L.R.A.  853  note.  B.  Com.  v.  Pennsylvania  Canal  Co., 

1.  Variek  v.  Smith,  5  Paige  (N.  Y.)  66  Pa.  St.  41,  5  Am.  Kep.  329;  State 
137,  28  Am.  Dec.  417  and  note.  v.  Columbia  Water  Power  Co.,  82  S. 

2.  Bass  V.  Roanoke  Navigation  &  C.  181,  63  S.  E.  884,  129  A.  S.  R. 
Water  Power  Co.,  Ill  N.  C.  439,  16  876,  17  Ann.  Cas.  343,  22  LJI.A. 
S.  E.  402,  19  L.R.A.  247.  (N.S.)  435. 

61  L.R.A.  853  note.  61  L.R.A.  872  note. 

3.  New  Jersey  Zinc  &  Iron  Co.  v.      6.  61  L.RJi..  839,  875  note. 
Morris  Canal  &  Banking  Co.,  44  N.  J. 
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although  the  authorities  are  virtually  unanimous  in  holding  tiiat 
the  state  cannot  [^c>propriate  an  extra  supply  of  water  for  the  purpose 
of  creating  hydraulic  power  to  be  sold  or  leased,'  nevertheless  it 
acquires  absolute  property  rights  in  such  supply  as  is  needed  for 
purposes  of  navigation,  and  it  may  sell  or  lease  such  portion  thereof 
as  may  be  dispensed  with  without  detriment  to  the  navigability  of 
the  canal;*  for  a  riparian  proprietor  has  no  exclusive  property  in 
the  water  itself,  and  cannot  reclaim  any  part  of  that  which  has  been 
lawfully  withdrawn  from  its  natural  channel,  for  the  necessary  use 
of  a  public  canal.'  Obviously,  once  a  state  has  parted  with  the  owner- 
ship of  a  canal  it  cannot  thereafter  attempt  to  dispose  of  its  surplus 
waters  even  though  its  grantee  be  a  municipal  corporation,  liiough 
it  may  lawfully  do  so  where  by  the  terms  of  the  grant  it  has  expressly 
reserved  its  right  to  use  the  surplus  waters  for  the  purposes  of  hy- 
draulic power.  Of  course  the  state  possesses  no  right  so  to  alienate 
its  ownership  of  a  canal  as  to  defeat  the  property  rights  of  others 
therein.  In  some  instances  constitutional  provisions  prohibit  the 
sale  of  state  canals;  but  inhibitions  of  this  character  are  held  to  operate 
only  so  long  as  a  canal  continues  to  be  used  as  such,  and  no  longer 
apply  where  as  a  result  of  natural  forces  a  canal  is  of  no  further 
use  to  the  public. As  in  the  case  of  any  other  property  owner,  a 
state  or  municipality  which  has  assumed  the  proprietorship  of  a 
public  canal,  is  entitled  to  pursue  all  necessary  remedies  to  protect 
its  property  rights  therein.  Thus  where  the  circumstances  warrant 
it,  recourse  may  be  had  to  a  court  of  equity  to  enjoin  a  railroad 
company  from  obstructing  any  part  of  a  state  canal  which  consti- 
tutes a  public  highway.  1* 

13.  Nature  and  Extent  of  Rights  in  Real  Property.— The  extent 
of  the  property  rights  of  a  state  or  municipality,  in  one  of  its  canals, 
undoubtedly  depends  on  the  nature  of  the  title  it  acquires  to  the 
land  through  which  it  passes.  The  question  as  to  whether  a  land- 
owner parts  with  a  fee,  or  only  with  an  easement  in  the  property 
taken,  depends  in  every  instance  on  the  wording  of  the  particular 
statute  under  which  the  canal  is  constructed,  as  well  as  upon  what  is 
taken  and  paid  for.  If  the  statute  in  question  contemplates  the 
taking  of  land  in  perpetuity  only,  the  state  acquires  the  absolute 
title,'*  and  its  rights  therein  cannot  be  defeated  or  impaired  by  the 
owner's  failure  to  make  application  for  an  assessment  of  damages 
within  the  time  limited  by  law.  In  like  manner  the  state  is  held 
to  acquire  a  fee  simple  where  canal  commissioners,  proceeding  under 
such  a  statute,  accept  a  voluntary  conveyance  from  a  landowner  in- 

7.  See  supra,  par.  7.  11.  Com.  v.  Pittsbai^h  &  C.  R.  Co,, 

8.  61  L.R.A.  837,  858  note.  24  Pa.  St.  159,  62  Am.  Dec.  372. 

9.  Cooper  v.  Williams,  5  Ohio  391,     61  L.R.A.  869,  870  note. 

2}  Am.  Dee.  299.  IS.  61  L.R.A.  838,  839,  840  note: 

10.  61  LJI.A.  854,  858,  872  note.  20  Ann.  Cas.  572  note. 
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stead  of  resorting  to  condemnation  proceedings;  for,  as  a  voluntary 
conveyance  under  such  circumstances  is  intended  to  relieve  the  neces- 
fiity  of  exercising  the  right  of  eminent  domain,  it  must  be  deemed  to 
convey  the  interest,  the  acquisition  of  which  is  contemplated  by  the 
statute.  Where  it  is  evident  that  the  statute  governing  the  under- 
taking does  not  necessarily  require  the  acquisition  of  a  fee  simple, 
the  nature  and  extent  of  the  state's  title  in  a  particular  case  depends 
on  the  circumstances  surrounding  the  acquisition  of  the  particular 
plot.  According  to  the  varying  circumstances,  the  estate  acquired, 
if  not  a  fee  simple,  may  be  &  base  or  determinable  fee,**  or  merely 
a  right  of  way  or  other  easement.  Under  statutes  of  this  latter  type, 
A  voluntary  conveyance  by  a  property  owner,  made  with  a  view  to 
avoiding  the  necessity  of  condemnation  proceedings,  does  not  have 
the  effect  of  conveying  a  fee  simple  in  the  absence  of  express  terms 
to  that  eflfeet  In  so  far  as  property  is  acquired  by  voluntary  grant 
from  the  owner,  the  state  can  acquire  no  greater  interest  than  that 
possessed  by  its  grantor.  Accordingly,  where  the  state  takes  over  a 
canal  from  a  private  company  which  had  only  acquired  an  ease- 
ment for  its  construction,  the  interest  of  the  state  is  of  the  same 
nature,  even  though  the  statute  authorizing  its  purchase  makes  it 
a  part  of  another  system  and  subject  to  the  laWs  governing  the  latter, 
by  the  provisions  of  which  the  state  is  declared  to  have  a  fee  simple. 
Where  a  dispute  arises  aa  to  the  boundaries  of  the  land  actually 
taJfen,  it  will  be  presumed  to  be  of  the  dimensions  necessary  for 
the  reasonable  enjoyment  of  all  rights  appertaining  to  a  canal,** 
Moreover,  in  this  connection  it  should  be  noted  that  if  a  state,  at 
the  instigation  of  the  federal  government,  undertakes  to  construct 
within  its  own  boundaries  a  canal  of  national  importance,  and  is 
reimbursed  by  the  United  States  for  the  cost  of  its  construction  and 
upkeep,  title  thereto  is  held  by  the  state  not  in  its  own  right  but  in 
trust  for  the  federal  government.** 

14.  General  Powers. — ^The  state  in  its  sovereign  capacity  has  ab- 
solute power  to  control  and  regulate  any  of  its  canals,  but  in  so  do- 
ing it  cannot  impair  its  contractual  obligations  or  the  vested  rights 
of  others.  Thus  where  it  has  contracted  with  a  riparifui  owner  to 
permit  him  to  take  water  from  its  feeder  in  consideration  of  the 
right  to  take  water  from  a  river  to  supply  its  canal,  it  will  not  be 
permitted  to  place  weirs  intended  to  restrict  him  to  the  quantity 
which  he  may  use,  in  such  a  manner  as  to  deprive  him  of  a  portion 
of  the  water  to  which  he  is  entitled  under  his  contract.*'   In  Uke 

18.  61  L.R.A.  839  note;  20  Ann.  U.  S.  370,  23  S.  a.  742,  47  U.  S. 
Cas.  572  note.  -       (L.  ed.)  1103. 

14.  61  L.R.A.  837-839  note.  16.  Merrifield  v.  Illinois  &  M.  Canal 

16.  United  States  v.  Michigan,  190  Com'rs,  212  lU.  456,  72  N.  E.  405. 

587,  67  LJtJL  369. 
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manner  the  government  is  without  power  to  abolish  or  so  reduce  the 
tolls  on  one  of  its  canals  as  to  impair  the  rights  of  the  holders  of 
bonds  secured  by  a  mortgage  on  the  canal  franchise  and  revenues; 
since  it  would  be  an  attempt  to  destroy  vested  rights  and  to  take 
private  property  for  public  use  without  due  compensation.^''  Sub- 
ject to  these  resections,  the  state  may  exercise  such  powers  of  regula- 
tion as  it  may  see  fit,  and  its  power  to  do  so  extends  not  only  to 
the  canal  proper  but  to  all  its  appurtenances.  Although  the  state 
possesses  such  broad  and  general  powers  of  regulation,  the  officials 
to  whom  it  intrusts  the  actual  management  and  control  of  a  canal, 
have  only  such  powers  as  are  expressly  or  impliedly  conferred  upon 
them  by  statute.  Ordinarily  they  have  such  control  over  a  canal 
and  its  approaches  as  impliedly  to  be  authorized  to  remove  unlawful 
obstructions;  but  in  so  doing  they  act  at  their  peril,  and  become 
wrongdoers  if  they  interfere  with  private  property  lawfully  exist- 
ing.** If  the  rules  and  regulations  of  such  officials  conflict  with 
the  ordinances  of  a  municipality  through  which  the  canal  passes, 
the  former  must  give  way  to  the  latter  in  so  far  as  the  two  are  re- 
pugnant, if  the  charter  pursuant  to  which  such  ordinances  were 
enacted  was  conferred  by  the  legislature  subsequent  to  the  passage 
of  the  act  conferring  authority  upon  such  officials  to  make  the  rules 
and  regulations  in  question.^'  Authority  vested  by  Congress  in  the 
secretary  of  war  to  prescribe  rules  and  regulations  for  the  use,  ad- 
ministration, and  navigation  of  canals  owned  by  the  United  States 
is  not  invalid  as  a  delegation  of  legislative  power;  but  rules  made 
thereunder  have  the  force  of  law.** 

15.  Liability. — As  we  have  already  seen,  the  state  is  obliged  to 
make  compensation  for  property  appropriated  by  it  for  the  purposes 
of  a  canal,*  and  if  it  subsequently  seeks  to  enlarge  its  rights  in  a 
particular  piece  of  property  it  is  under  obligation  to  make  further 
compensation  for  the  additional  privileges  thus  taken.*  If  the  land 
is  purchased,  when  it  might  have  been  condemned,  the  consideration 
is  conclusively  presumed  to  cover  all  d^nages  to  the  remainder  of 
the  tract  for  which  the  owner  could  have  obtained  compensation  in 
condemnation  proceedings,  and  an  action  cannot  be  subsequently 
maintained  for  their  recovery.'  Of  course,  a  state  cannot  be  sued 
without  its  consent,  but  where  it  has  instituted  a  court  for  the  hear- 
ing and  determination  of  claims  against  it,  one  for  damages  sus- 
tained by  its  negligent  care  or  management  of  a  canal  should  be 

17.  61  L.R.A.  838,  868,  869,  871  61  L.R.A.  869,  870  note, 
note.  20.  61  L.R.A.  834  note. 

is.  Ryan  y.  Brown,  18  Mieb.  198,      1.  See  aupra,  par.  5. 
100  Am.  Dec.  154.  2,  61  L.R.A.  863  note. 

61  L.R.A,  870  note.  3.  Nunnamaker  v.  Columbia  Water- 

19.  Korah  v.  Ottawa,  32  111.  121,  83  Power  Co.,  47  S.  C.  485,  25  S.  E.  751, 
Am.  Dec.  255.  58  A.  S.  R.  905, 34  LR.A.  222. 
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submitted  to  that  tribunal.*  To  warrant  a  recovery,  however,  the 
claim  must  be  of  the  character  for  which  the  state  has  permitted  it- 
self to  be  sued,  for,  as  it  may  deny  the  privilege  absolutely,  it  may 
permit  itself  to  be  sued  upon  certain  kinds  of  claims  and  not  upon 
otheie.'  If  the  character  of  a  claim  is  such  that  it  falls  within  the 
provisions  of  the  statute  permitting  actions  against  the  state,  suit 
may  be  maintained  thereon  and  a  recovery  had  where  warranted. 
Thus  a  town  upon  which  the  duty  of  repairing  bridges  is  imposed 
may  maintain  a  claim  against  the  state  for  injuries  to  a  bridge  by  a 
break  in  a  state  canal,  under  a  statute  giving  the  right  to  maintain 
claims  arising  by  reason  of  the  negligent  management  of  its  canals.* 
In  like  manner  a  recovery  may  be  had  for  the  breach  of  a  contract 
relative  to  the  use  of  waters  taken  for  purposes  of  navigation,  and 
for  constructing  the  bank  of  a  canal  so  insecurely  that  the  water  leaks 
through,  injuring  adjoining  property.  In  the  absence  of  an  express 
statutory  requirement,  state  officials  entrusted  with  the  control  and 
management  of  a  canal  are  not  bound  to  construct  and  maintain 
bridges  over  it,  as  such  duty  in  most  jurisdictions  devolves  upon  the 
county  which  is  alone  answerable  for  injuries  resulting  by  reason 
of  the  negligent  performance  thereof.'  Moreover  a  state  owes  no 
active  vigilance  to  one  on  its  property  for  his  own  convenience,  to 
vhave  the  covering  of  a  feeder  to  a  state  canal  in  such  condition  that 
no  injury  shall  result  to  him  therefrom.*  Obviously  in  all  actions 
sounding  in  tort  evidence  must  be  introduced  tending  to  establish 
negligence  on  the  part  of  the  state  or  municipality  owning  the  canal 
whereon  the  injuries  complained  of  were  received.  If  under  the 
circumstances  the  proprietor  has  exercised  reasonable  care,  no  lia- 
bility is  incurred.' 

16.  Right  to  Abandon  and  Effect  Thereof. — The  right  of  a  state  to 
abandon  a  canal  would  seem  to  be  unquestionable.  To  constitute  an 
abandonment,  of  course,  ihe  intention  to  abandon  must  accompany 
the  act.*^  The  rights  of  the  state  in  a  canal  cannot  be  lost  by  non- 
user  alone,  for  no  neglect  is  chargeable  against  the  state.^^  Obviously 
where  the  state  has  acquired  the  land  needed  for  a  canal  in  fee  simple, 
a  cessation  of  that  use  will  not  revest  the  title  in  its  grantor.  But 
the  abandonment  of  land  which  has  been  used  for  the  purpose  of  a 
state  canal  will  cause  it  to  revert  to  the  original  owner  where  com- 

4.  Bidelman  v.  State,  110  N.  Y.  232,  61  L.R.A.  863  note. 
18  N.  £.  115,  1  L.B.A.  258.  9.  61  L.R.A.  863  note. 

5.  61  L.R.A.  863  note.  10.  Fox  v.  Cincinnati,  104  U.  S.  783, 

6.  Bidehnan  v.  State,  110  N.  Y.  232,  26  U.  S.  (L.  ed.)  928. 


7.  61  L.B.A.  836,  860,  866  note.  24  Pa.  St.  159,  62  Am.  Dec.  372. 

8.  Donahue  v.  State,  112  N.  Y.  142.     61  L.R.A.  873,  874  note. 
19  N.  E.  419,  2  LJI.A.  576. 


18  N.  E.  115,  1  L.R.A.  258. 
61  LJi.A.  861  note. 


11.  See  AbakdOnheht,  vol.  1,  p.  4. 

12.  Com.  V.  PittBbnrsh  &  G.  R.  Co., 
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pensatioQ  was  not  made  for  the  taking,  except  for  the  injuriea  that 
would  accrue  beyond  the  benefit  which  was  supposed  to  result  to 
the  landowner  from  the  erection  of  the  canal  on  his  property.  Upon 
the  abandonment  of  a  canal  whose  bed  was  formerly  occupied  by  a 
public  street  to  which  the  state  acquired  title  in  fee  simple,  the  orig- 
incd  easement  of  the  public  in  such  strip  as  a  street  revives,  and  the 
same  attaches  thereto  as  an  active  and  existing  estate  in  the  land 
which  the  owner  of  the  fee  can  neither  obstruct  nor  destroy.*'  Where 
the  state  possesses  only  an  easement  in  the  properly  through  which 
its  canal  passes,  the  abandonment  causes  the  easement  to  revert  to 
the  owner  of  the  fee."  Although  the  value  of  adjacent  property 
may  be  depressed  by  the  discontinuance  of  a  state  canal,  the  owners 
thereof  have  no  leg^  cause  to  complain  of  the  abandonment,*'  nor 
can  a  lessee  or  grantee  of  the  right  to  use  the  surplus  waters  of  a 
canal  complain  of  or  enjoin  its  abandonment,  for  such  a  privilege  ter- 
minates with  the  discontinuance  of  the  canal  by  the  state.  It  would 
be  entirely  foreign  to  the  intention  of  the  parties  to  hold  that  the 
state  assumed  the  obligation  to  keep  up  the  canal,  no  matter  what 
the  cost,  for  the  sole  purpose  of  meeting  the  requirements  of  its 
water  leases.  As  at  the  outset  the  state  was  under  no  obHgation  to 
maintain  the  canal  any  longer  than  the  public  necessities  might  seem 
to  require,  and  as  it  might  abandon  the  undertaking  at  any  time  it 
saw  fit,  it  is  to  be  presumed  that  every  lessee  or  grantee  of  power 
accepted  the  same  with  full  notice  of  the  reserved  right  of  the  state 
to  discontinue  its  canal  and  stop  his  supply  of  water.  AU  that  could 
legally  be  demanded  of  the  state  under  such  circumstances  would  be 
to  forego  the  further  collection  of  rents,  or  to  refund  a  reasonable  pro- 
portion of  such  as  had  been  paid  in  advance." 


17.  Status  of  Private  Proprietors  and  Duties  Attaching  Thereto. — 

"While  the  situation  of  a  proprietor  of  a  private  canal  does  not  differ 
from  that  of  the  owner  of  any  other  form  of  private  property,  once 
private  persons  undertake  to  serve  the  public  by  constructing  and 
maintaining  a  canal  for  their  convenience,  they  occupy  an  entirely 
different  position  and  are  bound  to  discharge  the  duties  that  attach 
thereto.  Though  incorporated  for  the  purpose  of  discharging  func- 
tions of  a  public  character,  they  are  in  no  sense  of  the  word  public 
or  municipal  corporations,  as  it  cannot  be  claimed  for  them  that  they 

IS.  61  L.R.A.  874,  875  note.  15.  61  L.R.A.  867,  874  note. 

14.  CoUett  V.  Board  of  Com'ra  of  16.  Fox  v.  Cincinnati,  104  U.  S. 
Vanderburgh  Comily,  119  Ind.  27,  21  783,  26  U.  S.  (L.  ed.)  928. 


Private  Proprietorship 


N.  E.  329,  4  L.R.A.  321. 
61  L.R.A.  877  note. 
R.  C.  L.  Vol.  IV.— 30. 


61  h^Ji..  857,  875  note. 
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constitute  unite  in  a  system  of  political  autonomy.^'  They  are  cor- 
porations of  a  quasi-public  character,  however,  or,  in  the  terminology 
that  most  aptly  describes  them,  public  service  corporations.**  Ordi- 
narily a  canal  company  does  not  engage  in  the  business  of  trans- 
portation, but  furnishes  only  the  navigable  way  upon  which  the  com- 
merce of  the  canal  floats;  its  servants  render  no  assistance  in  the 
actual  work  of  navigation,  and  it  assumes  no  custody  or  control  of 
the  property  which  enters  the  canal  and  passes  therethrough.  Ac- 
cordingly, with  the  possible  exception  of  a  few  rare  instances  where 
duties  of  such  an  unusual  character  have  been  assumed,  the  propri- 
etor of  a  public  canal  is  neither  a  common-  carrier  nor  an  insurer. 
His  duties  are  such  as  pertain  exclusively  to  the  construction  and 
maintenance  of  the  canal,  and  in  the  absence  of  special  contract,  he 
owes  no  duty  to  the  users  thereof  beyond  that  of  keeping  the  canal 
and  its  basins  in  good  order,  and  open  for  use.  Whether  the  prop- 
erty afloat  is,  for  the  time,  stationary  in  suitable  situations,  or  in 
motion  along  the  main  channel,  makes  no  difference;  the  legal  re- 
lation of  the  proprietor  to  it  is  the  same  in  one  case  as  in  the  other. 
He  is  not  responsible  for  its  transportation  nor  liable  as  a  Imilee  for 
its  safe  keeping.*'  In  addition  to  the  usual  duties  pertaining  to  the 
construction  and  maintenance  of  the  canal,  a  proprietor  is  answer- 
able, also,  for  such  others  as  are  expressly  imposed  by  its  charter 
or  franchise.**  While  the  proprietor  of  a  public  canal  may  be  com- 
pelled to  serve  the  public  in  the  manner  it  undertook  to,  the  only 
proper  method  of  compulsion  is  by  means  of  an  action  brought  by 
the  attorney -general  in  behalf  of  the  state ; '  for  in  the  absence  of  a 
statute  permitting  any  person  injured  by  a  breach  of  such  duty  to 
sue,  an  individual  member  of  the  community  has  no  standing  in 
court  where  he  suffers  merely  in  common  with  the  rest  of  the  public, 
even  though  he  may  suffer  in  a  greater  degree  than  others.* 

18.  Property  Rights  in  General. — In  the  case  of  public  canals 
owned  or  operated  by  private  persons  or  corporations,  the  property 
rights  of  the  proprietors  tlierem  are  governed  by  the  same  general 
principles  of  law  applicable  to  the  ownership  of  any  other  property 
devoted  to  the  public  service.  Thus,  for  example,  that  portion  of 
their  property  which  is  of  practical  use  in  the  operation  of  the  canal 

17.  Ten  Eyek  v.  Delaware  &  R.  Ca-  1.  State  v.  Columbia  Water  Power 
nal  Co.,  18  N.  J.  L.  200,  37  Am.  Dec.  Co.,  82  S.  C.  181,  63  S.  E.  884,  129 
233.  A.  S.  R.  876,  17  Ann.  Cas.  343,  22 

18.  18  Ann.  Cas.  1065  note.  L.R.A.(N.S.)  435. 

19.  Watts  V.  Savannah  &  0.  Canal  2.  Quincy  Canal  v.  Newcomb,  7 
Co.,  64  Ga.  88,  37  Am.  Rep.  53.  Mete.  (Mass.)  276,  39  Am.  Dec.  778; 

61  L.R.A.  851,  872  note.  Saylor  v.  Pennsylvania  Canal  Co.,  183 

20.  Ryerson  v.  Morris  Canal  &  Pa.  St.  167,  38  Atl.  598,  G3  A.  S.  R. 
Banking  Co.,  71  N.  J.  L.  381,  59  Atl.  749. 

29,  2  Ann.  Caa.  859.  61  L.R.A.  870,  871,  873,  877  note. 
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is  not  subject  to  an  execution  issued  upon  a  judgment  recovered 
against  them.*  In  like  manner,  their  property,  like  that  of  any  other 
enterprise  of  a  public  service  character^  is  subject  to  the  power  of 
eminent  domain  in  spite  of  the  fact  that  it  is  abeady  chained  with 
a  public  use.*  In  the  enjoyment  of  their  property  rights,  canal 
proprietors  are  entitled  to  the  same  protection  that  is  accorded  any 
other  member  of  the  community,  and  if  the  circumstances  warrant 
it  they  may  either  enjoin  any  unlawful  interference  therewith,  or 
maintain  t^propriate  proceedings  at  law  for  the  recovery  of  dam- 
ages." Once  their  property  rights  have  become  vested  they  cannot 
thereafter  be  impaired.  Thus  if  a  grant  is  made  to  a  canal  propri- 
etor of  a  right  to  erect  dams  in  a  navigable  river,  a  subsequent  grant 
to  another  of  a  right  to  erect  a  dam  and  mill  on  the  same  stream 
is  subordinate  thereto,  and  damages  cannot  be  recovered  for  the 
exercise  of  the  prior  franchise."  If  the  proprietors  of  a  canal  have 
been  fortunate  enough  to  have  been  made  the  recipients  of  an  ex- 
clusive franchi.**  for  a  particular  locality,  their  rights  therein  cannot 
be  impaired  by  a  grant  to  others  of  like  pri\'ileges  in  the  same  vicin- 
ity or  on  the  same  line  of  travel ; '  but  unless  the  terms  of  their 
franchise  expressly  declare  it  to  be  exclusive,  it  is  not  so,  and  the 
legislature  may  grant  similar  franchises  to  riviil  companies  upon 
the  same  line  of  travel  at  any  time  it  sees  fit,  even  thougli  the  value 
of  the  first  may  be  impaired  or  utterly  annihilated  thereby.  Thus 
the  grant  of  a  franchise  for  a  canal  will  not  prevent  the  legislature 
from  authorizing  a  railroad  company  to  parallel  it  and  thereby  im- 
pair or  wipe  out  its  profits.*  Within  the  limits  of  the  interest  they 
have  acquired  in  the  property  through  which  their  canal  passes,  the  ■ 
proprietors  are  entitled  to  the  full  enjoyment  of  their  rights.  Thus 
where  they  have  acquired  a  right  of  way,  the  owners  of  the  canal 
have  a  right  to  land  and  use  the  bank  of  their  canal  in  a  manner 
consistent  with  the  rights  of  navigation.  On  the  other  hand,  if 
they  have  acquired  an  absolute  estate  in  the  property,  and  not  a  mere 
easement  or  right  of  way,  they  are  entitled  to  the  full  enjoyment 
of  all  rights  that  pertain  thereto.  Thus  their  ownership  in  fee  of 
the  land  occupied  by  the  canal  carries  with  it  title  to  the  ice  formed 
thereon.* 

3.  Brady  v.  Johnson,  75  Md.  445,      6.  67  L.R.A.  373  note. 

26  Atl.  49,  20  L.E,A.  737  and  note.      7.  Grant  v.  Leach,  20  La.  Ann.  329, 

4.  Tuekahoe  Canal  Co.  v.  Tnckahoe  96  Am.  Dec.  403  (dictam). 
&  J.  R.  R.  Co.,  11  Leigh  (Va.)  42,      61  LJI.A.  868  note. 

36  Am.  Dec.  374.  8.  Tuekahoe  Canal  Co.  *.  Tuekahoe 

61  L.R.A.  868  note.  &  J.  R.  R.  Co.,  11  Leigh  (Va.)  42,  36 

6.  Attorney-General  v.  Cohoes  Co.,  Am.  Dec.  374. 
6  Paige  (N.  Y.)  133,  29  Am.  Dee.  755.     61  L.R.A.  868  note. 


61  LJtA..  852,  869  note. 


9.  61  L.B.A.  853,  867  note. 


467 


Digitized  by 


$19 


CANALS 


4  R.  C.  L. 


19.  Nature  and  Extent  of  Title  in  Real  Property.—- The  nature 
and  extent  of  the  title  acquired  by  private  proprietors  of  a  public 
canal  depend  to  a  large  extent  upon  the  circumstances  under  which 
the  property  was  acquired  and  the  provisions  of  the  statute  pursuant 
to  which  they  secured  its  condemnation.***  In  the  case  of  a  volun- 
tary conveyance  it  is  held  that  a  fee  passes  to  the  proprietors  where 
there  is  nothing  to  show  that  only  a  right  of  way  was  intended  to  be 
sold,  and  they  have  the  capacity  of  holding  land  either  in  fee  or  for  a 
less  estate."  A  grant  of  liberty  to  dig  a  canal,  however,  or  for  the 
purposes  of  a  canal  so  long  as  it  shall  be  continued,  and  no  longer, 
conveys  but  an  easement.**  With  respect  to  property  acquired  by 
eminent  domain,  it  is  perfectly  obvious  that  the  extent  of  the  title 
of  the  proprietors  cannot  exceed  tjie  interest  which  under  the  sur- 
rounding circumstances  they  would  have  been  authorized  to  condemn 
in  the  first  instance,  unless  it  has  been  subsequently  enlarged  by 
purchase  or  adverse  possession.*'  Ordinarily,  in  the  absence  of  any 
evidence  to  the  contrary,  the  title  of  the  proprietors  will  be  presumed 
to  be  a  mere  easement  limited  to  the  extent  to  which  it  has  been 
used,  as  such  interest'  is  ordinarily  adequate  for  the  purposes  of  their 
undertaking.**  The  reason  for  this  is  that  in  most  instances  the 
statutes  authorizing  them  to  acquire  land  by  eminent  domain  confer 
upon  them  no  autliority  to  condemn  a  greater  interest  than  is  neces- 
sary for  the  accomplishment  of  their  purpose.  Where  tlie  state  in- 
vests private  proprietors  with  the  sovereign  prerogative  of  eminent 
domain,  for  the  purpose  of  enabling  them  to  construct  and  operate 
a  public  canal,  and  they  take  land  by  force  of  such  authority,  or  by 
any  other  means  than  by  grant,  for  the  purposes  of  such  canal,  it  ia 
manifest  that  the  plain  purpose  of  conferring  such  authority  upon 
them  is  not  to  give  them  capacity  or  invest  them  with  power  to  take 
a  fee,  but  merely  to  give  them  power  to  acquire  such  an  interest  in  the 
land  as  will  enable  them  fully  to  accomplish  the  purposes  for  which 
they  were  created.  The  plain  design  in  such  a  case  is  to  enable  them 
to  acquire  what  they  require  for  the  construction  and  successful  op- 
eration of  their  canal,  but  nothing  more.  Consequently  the  title 
to  the  land  taken  remains  in  such  cases  in  the  owner,  subject  only 
to  such  servitude  as  the  corporation  has  power  to  impose;  and  their 
power  in  this  respect  is  limited,  as  a  general  rule,  to  such  use  of  the 
land  as  may  be  reasonably  necessary  for  a  right  of  way.**  For  the 
same  reason,  a  canal  corporation  acquires  only  a  right  of  way  across 
• 

10.  61  LJt.A.  838  note.  14.  Mullen  v.  Lake  Drummond  Ca- 

ll. Union  Canal  Co.  v,  Toung,  1  nal  &  Water  Co.,  130  N.  C.  496,  41 
Whart.  (Pa.)  410,  30  Am.  Dec.  212.  S.  E.  1027,  61  L.R.A.  833. 

12.  61  L.B.A.  838,  839  note.  20  Ann.  Cas.  571  note. 

13.  New  Jersey  Zinc  &  Iron  Co.  v.  16.  New  Jersey  Zinc  &  Iron  Co.  v. 
Morris  Canal  ft  Banking  Co.,  44  N.  J.  Morris  Canal  ft  Banking  Co.,  44  N. 
£q.  398,  15  Atl.  227,  1  LJI.A.  133.  J.  £q.  39»,  15  AtL  227,  1  L.R.A. 
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a  public  highway,  as  such  an  interest  is  fully  sufficient  for  its  pur- 
poses. Furthermore,  it  is  perfectly  obvious  that  the  proprietors  of  a 
canal  do  not  acquire  an  absolute  estate  in  land  where  at  the  time 
it  was  condemned  compensation  was  not  allowed  for  the  taking  of  a 
fee  simple.**  And  where  a  canal  is  constructed  across  a  public  high- 
way the  right  of  the  public  to  make  any  lawful  use  of  the  highway, 
such  as  constructing  a  sewer  therein,  is  not  loat.^' 

20.  Right  to  Alienate. — The  owner  of  a  canal,  holding  it  subject 
to  the  right  of  the  public  to  navigate  it  under  certain  regulations, 
has  no  right  to  alienate  the  whole  or  any  part  thereof  in  a  way  that 
would  interfere  with  the  full  performance  of  the  duties  it  assumed 
to  discharge  for  the  pubHc,  unless  so  authorized  by  statute.  In  some 
jurisdictions  it  is  expre^ly  provided  by  statute  that  a  sale  of  the 
real  property  of  a  canal  company  must  include  a  sale  to  the  same 
party  of  the  company's  franchises,  in  order  that  the  public  conven- 
ience may  be  subserved  by  retaining  the  facilities  intact  while  chang- 
ing ownership.**  There  is  no  necessity  of  seeking  a  special  act 
of  the  legislature  to  authorize  a  particular  sale  or  transfer  if  the 
charter  of  the  canal  company  grants  it  the  power  to  sell  or  lease, 
without  limitation  or  restriction,  its  entire  corporate  property  and 
rights,  and  thereby  to  subrogate  others  to  all  its  corporate  powers 
and  privileges.  Where  the  sale  of  a  canal  is  made  by  virtue  of  a 
statute,  which  omits  any  permission  to  sell  the  franchises  under 
which  it  has  been  operated  as  a  public  way,  and  makes  no  direct 
provision  that  the  property  shall  be  sold  subject  to  the  obhgations  of 
the  owner  toward  it,  but,  on  the  contrary,  gives  permission  to  dis- 
continue it,  or  sell  it  in  parts  if  desired,  the  purchaser  takes  it  as 
private  property,  and  is  not  bound  to  keep  it  open  as  a  public  way  as 
required  by  the  act  which  created  it.'"  On  the  other  hand,  where  a 
canal  company  is  simply  authorized  to  sell  its  property  subject  to 
all  the  duties  and  liabilities  that  attach  thereto,  a  purchaser  steps 
into  the  shoes  of  the  former  proprietor  and  assumes  the  obligations 
the  latter  was  under  to  serve  the  public  at  large.**  In  the  case  of 
incorporated  companies  the  right  of  a  stockholder  to  object  to  a  sale 
of  corporate  property  is  govetned  by  the  same  principles  of  law  ap- 
plicable to  stock  corporations  in  general.*  Thus  where,  at  the  re- 
quest of  an  association  of  stockholders  in  two  corporations,  an  act 

133;  Tuckahoc  Canal  Co.  v.  Tuckahoe  18.  Gooeh  v.  McGee,  83  N.  C.  59, 

&  J.  R.  R.  Co.,  11  Leigh  (Va.)  42,  30  35  Am.  Rep.  558. 

Atn.  Dee.  374.  61  L.R.A.  871  note. 

61  L.R.A.  838  note;  20  Ann.  Cas.  19.  61  L.R.A.  871,  872  note. 

571  note.  20;  Connecticut  River  Lumber  Co.  v. 

16.  61  L.R.A.  839  note.  Olcott  Falls  Co.,  65  N.  H.  290,  21 

17.  Ft.  Wavne  v.  Coombs,  107  Ind.  At).  1090,  13  L.R.A.  826. 
75,  57  Am.  R^p.  82.  61  L.R.A.  872  note. 

1.  See  CORPOBATIONS, 
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is  passed  consolidating  them  into  a  single  corporation  under  a  new 
coi^rate  name,  abolishing  the  former  corporate  names,  etc.,  and 
providing  that  the  new  corporation  shall  hold  and  enjoy  all  the 
estates,  grants,  rights,  etc.,  enjoyed  by  the  former  corporations,  a 
stockholder  in  one  of  the  former  companies  who  has  granted  land 
to  it  for  the  purpose  of  a  canal,  but  who  surrenders  his  stock  and 
accepts  stock  in  l^e  new  company,  without  objection,  thereby  ac- 
quiesces in  the  transfer  of  the  corporate  rights  and  property  to  the 
new  corporation.*  In  so  far  as  the  alienation  of  property  rights 
does  not  impair  the  right  of  the  public  to  the  use  of  his  property,  a 
canal  proprietor  may  do  as  he  pleases.  Thus  he  may  dedicate  a 
portion  of  his  property  for  use  as  a  public  highway  if  the  use  of 
the  land  for  that  purpose  is  not  inconsistent  with  the  purposes  for 
wWh  the  land  is  held,  but  not  if  it  is  inconsistent  therewith.'  In 
like  manner  a  canal  company  may  grant  to  another  the  sole  and 
exclusive  right  or  liberty  of  using  pleasure  boats  for  hire  upon  the 
waters  of  its  canal.*  As  to  just  what  property  passes  to  a  grantee 
in  a  particular  instance,  the  ordinary  rules  of  construction  applicable 
to  conveyances  in  general  control^  provided,  of  coimie,  that  there  is 
no  dispute  as  to  the  authority  of  the  proprietor  to  alienate  the  ptop- 
erty  in  question.^ 

21.  Right  to  and  Nature  of  Interest  in  Water  Supply. — While 
the  proprietor  of  a  public  canal  may  appropriate  by  right  of  eminent 
domain  such  supply  of  water  as  is  reasonably  necessary  for  the  pui> 
pose  of  rendering  his  canal  navigable,  he  cannot  acquire  by  that 
means  any  right  to  a  supertiuous  amount  for  the  sole  purpose  of 
leasing  hydraulic  power  to  others.*  !Nor  is  an  extra  supply  for  pur- 
poses of  motive  power  aciquired  under  an  agreement  whereby  for  a 
valuable  consideration,  a  riparian  owner  grants  the  right  to  use 
and  appropriate  the  waters  of  a  river  at  a  point  above  his  mill  for 
supplying  the  canal  for  the  purpose  of  navigation.'  With  respect 
to  the  management  of  the  supply  that  he  is  lawfully  entitled  to,  a 
canal  proprietor  has  all  the  rights  of  an  ordinary  riparian  owner, 
but  no  more.*  Although  a  canal  company  is  under  a  statutory  duty 
to  maintain  weirs  to  secure  to  mill  owners  upon  a  stream  the  benefit 
of  waste  water  flowing  from  the  lower  canal,  it  nevertheless  possesses 
the  right  to  pump  back  the  water  from  the  lower  level  into  the  upper 
levels  after  it  has  flowed  out  of  them.  Moreover,  the  mere  fact  that 
a  freshet  washes  away  a  canal  and  thereby  causes  its  waters  to  return 
to  their  natural  channel  does  not  render  a  repair  of  the  canal  and  a 

2.  Union  Canal  Co.  v.  Young,  1  6.  See  supra,  par.  U. 
Whart.  (Pa.)  410,  30  Am.  Dec -212.      7.  61  L.R.A.  848  note. 

3.  12  Eng.  Rul.  Cas.  520  note.  8.  McKee  v.  Delaware  &  H.  C&nal 

4.  61  L.R.A.  853  note.  Co.,  125  N.  Y.  353,  26  N.  E.  305,  21 
6.  Carter  v.  Chesapeake  &  0.  Ry.  A.  S.  R.  740. 

Co.,  26  W.  Va.  644,  53  Am.  Rep.  116. 
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reclamaUon  of  the  lost  supply  a  new  appropriation  of  the  waters  so 
as  to  entitle  a  riparian  owner,  who  has  ne^ected  to  institute  proceed- 
ings within  the  period  of  statutory  limitation  for  the  assessment  of 
damages  occasioned  by  their  appropriation  in  the  first  instance,  to 
count  the  period  of  limitation  from  the  date  of  such  restoration, 
especially  where  the  original  taking  was  by  authority  of  law  and 
such  appropriation  was  never  voluntarily  relinquished.  Furthermore, 
if  the  use  of  the  supply  to  which  a  canal  proprietor  is  lawfully  en- 
titled for  purposes  of  navigation  leaves  a  surplus,  the  latter  may 
be  granted  or  leased  to  others  for  the  purposes  of.  motive  power 
Although  a  company  is  authorized  by  its  charter  to  lease  its  surplus 
water,  it  is  under  no  legal  obligation  to  do  so  the  absence  of  an 
express  declaration  to  that  effect ;  nor  does  the  fact  that  it  enters 
into  such  a  lease  obligate  it  to  have  a  surplus.^^  Ordinarily,  it  is 
for  the  proprietor  to  determine  the  quantity  of  water  which  can  be 
treated  as  surplus  with  due  regard  to  navigation,  and  at  what  points 
in  the  dam  and  canal  the  water  for  power  may  be  withdrawn.'* 
Of  course,  if  a  canal  company  contracts  to  furnish  a  definite  supply 
to  a  property  owner,  both  it  and  its  successors  are  bound  thereby, 
provided  the  latter  have  notice  of  the  third  person's  rights.*'  As  a 
rule,  the  duration  of  the  right  of  a  canal  proprietor  to  a  supply  of 
water  from  sources  other  than  those  in  which  he  has  acquired  an 
estate  in  fee  simple  is  limited  to  the  life  of  his  franchise.^* 

22.  Powers  in  General. — Where  incorporated,  the  proprietors  of 
a  public  canal  have  only  such  powers  as  are  expressly  conferred  upon 
them  by  their  charter  together  with  such  as  are  impliedly  neces.<?ary 
to  the  proper  discharge  thereof.  Where  incorporated  under  the 
general  laws  rather  than  by  special  act  of  the  legislature  reference 
must  be  had  to  their  articles  of  incorporation  as  they  have  the  effect 
of  a  charter.**  Every  proprietor  of  a  canal  is  clothed  with  discre- 
tionary power  to  make  such  rules  and  regulations  as  may  be  neces- 
sary for  the  proper  conduct  of  the  canal  and  its  navigation.'*  Thus, 
in  order  to  expedite  the  clearance  of  traffic  at  its  terminals  and  other 
places  of  stoppage,  boomage  may  be  charged  so  as  to  prevent  com- 
merce which  has  arrived  at  its  destination  from  choking  up  the  canal. 
Without  something  of  this  nature  to  stimulate  discharge,  those  who 
have  been  served  might  render  it  impracticable  to  serve  with  reason- 

9.  61  h.R.A.  836,  853,  854  note.       72  N.  W.  390,  74  N.  W.  220,  75 

10.  Binney  v.  Chesapeake  &  Ohio  N.  W.  045,  44  LJt.A.  728. 
Canal  Co.,  8  Pet  201,  8  U.  S.  (L.  ed.)      14.  61  L.R.A.  857  note. 

917.  15.  North  Point  Consolidated  Irr. 

11.  61  LJtA.  855  note.  Co.  v.  Utah  &  S.  L.  Canal  Co.,  16 

12.  Green  Bay  ft  M.  Canal  Co.  «.  Utah  246,  52  Pae.  168,  67  A.  S.  R. 
Patten  Paper  Co.,  172  U.  S.  58,  19  607,  40  L.R.A.  851. 


8.  Ct.  97, 43  U.  S.  (L.  ed.)  364. 

IS.  Case  V.  Hoffman,  100  Wis.  314, 


16.  61  L.R.A.  851  note. 
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able  expedition  and  equal  advantage  those  who  are  behind  them,  and 
as  all  members  of  the  public  are  entitled  to  be  served  aUke,  resort 
to  such  means  of  regulating  traffic  is  perfectly  proper.^'  While  the 
use  of  stream  as  the  motive  power  for  boats  navigating  a  canal  can- 
not be  prohibited  where  no  greater  damage  is  thereby  done  the  canal 
than  is  produced  by  horse  traction,  its  use  in  such  a  manner  as  to 
be  more  injurious  than  other  means  of  propulsion  or  towage  may 
be  inhibited.**  Moreover  it  is  perfectly  proper  for  a  canal  propri- 
etor to  agree  with  an  owner  of  adjacent  property  to  construct  a  basin 
on  his  land,  for  such  a  situation  is  analogous  to  that  of  a  railroad 
contracting  to  establish  a  station  at  a  particular  point  along  its  line.*' 
In  prescribing  rule^and  regulations  for  a  public  canal,  its  proprietor 
is  subject  to  the  su^rvisory  powers  of  the  state  whose  right  and  duty 
it  is  to  see  that  the  public  interests,  for  the  advancement  of  which  it 
originally  granted  the  franchise  of  the  proprietor,  are  properly 
subserved.*' 

23.  Power  to  Exact  Tolls. — As  toll  is  a  common  charge  which  it 
is  the  prerogative  of  sovereignty  alone  to  impose  and  regulate,  the 
privilege  of  exacting  it  cannot  be  exercised  by  a  canal  proprietor 
without  a  franchise  from  the  state.'  In  the  discretion  of  the  legis- 
lature, however,  such  a  franchise  may  be  granted  to  private  pei^ns 
who  have  undertaken  the  construction  and  maintenance  of  a  public 
canal.*  The  grantee  of  such  a  franchise  can  exact  tolls  only  to  the 
extent  and  in  the  manner  prescribed  by  its  terms.  Any  ambiguity 
in  the  provisions  of  the  grant  must  operate  agEunst  the  grantee  and 
in  favor  of  the  public,  for  the  former*can  claim  nothing  that  is  not 
clearly  given  by  law.  On  the  other  hand  a  strained  and  unreasonable 
interpretation,  contrary  to  the  obvious  intention  of  the  grant,  should 
not  be  placed  upon  its  terms.  It  must  be  fairly  examined  and  con- 
sidered, and  reasonably  and  justly  expounded;  but  if  upon  such 
examination  there  is  doubt  or  ambiguity  in  its  terms,  and  the  power 
claimed  is  not  clearly  given,  it  cannot  be  exercised.  Thus  where  the 
charter  of  a  canal  company  makes  specific  provision  for  the  exac- 
tion of  tolls  for  the  transportation  of  commodities  but  is  silent  as  to 
the  right  to  impose  tolls  upon  passengers,  none  can  be  collected 
for  the  transportation  of  the  latter.*   In  like  manner  some  charters 

17.  Watts  V.  Savannah  &  O.  Canal  26  Am.  Dee.  525;  Quiney  Canal  t). 
Co.,  64  Ga.  88,  37  Am.  Rep.  53.  Newcomb,  7  Mete.   (Mass.)   276,  39 

18.  61  L.R.A.  851  note.  Am.  Dec.  778. 

19.  Dawson  v.  Western  M.  R.  Co.,  1  L.R.A.  133  note;  37  L.R.A.  715 
107  Md.  70,  68  Atl.  301,  126  A.  S.  R.  note;  61  L.R.A.  868  note. 

337,  15  Ann.  Cas.  678,  14  L.R.A.  2.  61  L.R.A.  833  note. 

(N.S.)  809.  3.  Perrine  v.  Chesapeake  &  Dela- 

20.  Bass  V.  Roanoke  Navigation  &  ware  Canal  Co.,  9  How.  172,  13  U.  S. 
Water-Power  Co.,  Ill  N.  C.  4ii9,  16  (L.  ed.)  92. 

S.  E.  402,  19  L.R.A,  247.  33  L.R.A.  180  note;  61  L.R.A.  868 

1.  Wadsworth  v.  Smith,  11  Me.  278,  note. 
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confer  no  autiiority  to  impose  toils  upon  crafts  used  for  the  sole  pur- 
pose of  towing.*  Moreover,  the  right  to  take  tolls  is  limited  to  tlie 
period  prescribed  in  the  franchise  or  charter  of  the  proprietor;' 
but  the  expiration  of  the  period  for  which  the  exclusive  right  of 
constructing  and  maintaining  a  public  canal  along  a  certain  line 
of  travel  was  given  does  not  necessarily  terminate  the  proprietor's 
right  to  collect  toll,  though  it  does  put  an  end  to  his  monopoly  of 
canal  privileges  in  the  district.*  Although  rebates  are  ordinarily 
forbidden,  some  statutes  relative  thereto  do  not  prevent  canal  com- 
panies from  charging  a  lower  proportionate  rate  of  tolls  for  goods 
carried  a  long  distance  than  for  goods  carried  a  short  distance,  nor 
from  carrying  at  a  lower  rate  for  a  particular  individual  in  constd' 
oration  of  a  large  guaranty  of  minimum  toll.  In  the  later  grant", 
provision  is  frequently  made  for  the  reduction  of  tolls  if  the  proKts 
of  the  proprietor  should  exceed  a  certain  amount.  In  this  connec- 
tion, it  should  be  noted  that  equity  will  restrain  the  owners  of  a 
canal  affected  with  a  public  interest  from  either  exceeding  the  rates 
prescribed  by  the  charter  under  which  it  was  constructed,  or  from 
charging  unreasonable  and  excessive  tolls.'  If  the  toll  imposed  is 
legally  proper,  the  person  liable  therefor  cannot  avoid  Uability  upon 
the  ground  that  the  canal  was  not  constructed  in  the  manner  re- 
quired by  the  charter  of  the  proprietor.*  One  passing  through  a 
public  toll  canal  impliedly  assents  to  the  established  toll,  and  is 
liable  therefor  in  indebitatus  assumpsit.'  In  the  absence  of  contract, 
however,  a  tugboat  is  not  liable  for  the  payment  of  tolls  due  from 
the  vessels  which  she  has  in  tow  for  passing  through  a  public  toll 
canal  constructed  by  private  enterprise.'*^  Although  the  proprietor 
of  a  private  ciuial  is  entitled  to  compensation  for  its  use,*'  he  cannot 
exact  the  payment  of  tolls  within  the  strict  legal  meaning  of  that 
term." 

24.  Rig^t  to  Compensation  for  Use  of  Private  CanaL — As  we  have 

previously  seen,  every  owner  of  private  property  hag  an  absolute  right 
to  construct  a  private  canal  within  the  boundaries  of  his  own  land, 
and  the  public  have  no  more  claim  to  the  enjoyment  of  the  portion 
of  his  property  devoted  to  such  a  purpose,  than  they  have  to  partici- 
pate in  the  benefits  of  the  remainder  of  hia  tract.'*  Of  course,  if  a 
person  in  constructing  a  private  canal  upon  his  own  property  so 

4.  61  L.R.A.  868,  869  note;  61  L.R.A.  869  note. 

6.  37  L.R.A.  715  note.  9-  Qaincy   Canal   v.   Newcomb,  7 

6.  Grant  v.  Leach,  20  La.  Ann.  329,  Sfetc.  (Mass.)  276,  39  Am.  Dee.  778. 
88  Am.  Dec.  403.  10.  61  L.R.A.  869  note. 

61  LJl.A.  868  note.  H.  See  infra,  par.  24. 

7.  61  L.RA.  868,  86EJ  not*.  12.  Dwinel  v.  Barnard,  28  Me.  554, 

8.  Qaincy  Canal  v.  Newcomb,  7  48  Am.  Dec.  507. 
Mete.  (Mass.)  276,  39  Am.  Dec.  778  17  Ann.  Cas.  350  note. 


and  note. 


13.  See  supra,  par.  2. 
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diverts  or  obstructs  the  waters  of  a  stream  or  river  as  to  render  the 

natural  channel  thereof  non-navigable,  the  law  compels  him  to  per- 
mit the  public  to  use  his  artiticial  waterway  freely  and  to  the  same 
extent  as  they  could  have  used  the  stream  or  river  in  its  natural 
condition;  for  if  such  wete  not  the  law  the  public  might  be  wholly 
deprived  of  their  use  by  such  wrongful  act,  since  it  might  be  im- 
possible to  cause  the  waters  to  return  and  to  flow  again  over  their 
former  bed.  Where  the  act  of  the  proprietor,  however,  does  not 
affect  the  navigability  of  the  natural  channel,  the  public  acquire  no 
right  to  the  use  of  his  canal  even  though  the  wrongful  acta  of  others 
should  render  the  stream  or  river  impassable.  Those  who  may  be 
injured  by  the  opening  of  such  a  canal  may  abate  it  as  a  nuisance, 
or  recover  damages  for  the  injury  in  an  action  at  law;  but  they  do 
not  become  legally  entitled  to  \ise  it  because  the  owner  of  the  land 
has  exceeded  his  legal  rights  in  constructing  it.**  Except  in  the 
instance  first  noted,  the  proprietor  of  a  private  canal  may  prohibit 
its  use  by  the  public  and  permit  others  to  avail  themselves  of  its 
facilities  only  upon  the  payment  of  such  compensation  as  he  may 
see  fit  to  demand.**  Under  such  circumstances,  there  is  no  founda< 
tion  whatever  for  urging  that  the  public  have  a  claim  to  the  use  of 
advantages  afforded  by  individual  labor  and  enterprise.  The  right 
of  expropriation,  it  is  true,  belongs  to  the  public,  and  the  land  and 
canal  so  constructed  upon  it  miglit,  under  constitutional  and  legal 
provisions,  become  public  property,  and  be  appropriated  to  public 
use.  But  where  no  public  need  exists  for  such  conversion,  and  the 
property  in  its  entirety  is  subjected  to  private  ownership,  it  would 
seem  that  the  proprietor  has  the  right,  in  any  manner  he  deems  best, 
to  render  that  property  most  productive,  subject  only  to  the  rule, 
Sic  utere  tuo  ut  alienum  non  Isedas.  The  means  used  by  an  owner 
to  increase  the  value  of  his  property  makes  no  difference  in  regard 
to  his  right  to  avail  himself  of  the  profits  arising  from  the  lawful 
exercise  of  such  means.  If  he  constructs  works  useful  for  the  public 
upon  his  private  property,  and  the  public  think  proper  to  enjoy 
the  benefits  of  such  works,  he  is  entitled  to  be  compensated  for  the 
use.**  Those  using  his  canal  impliedly  promise  to  pay,  and  it  is 
immaterial  what  term  the  owner  uses  to  denote  the  remuneration 
claimed."  Although  a  proprietor  possesses  no  right  to  exact  tolls, 
in  the  absence  of  a  franchise  authorizing  him  to  do  so,  the  mere  use 
of  that  term  to  denote  the  compensation  demanded  does  not  defeat 

14.  Dwinel  v.  Barnard,  28  Me.  554,  16.  Harvey  ii.  Potter,  19  La.  Ann. 

48  Am.  Dec.  507.  264,  92  Am.  Dec.  532  and  note. 

16.  Har\'ey  v.  Potter,  19  La.  Ann.  17  Ann.  Cas.  350  note. 

264,  92  Am.  Dee.  532;  Wadsworth  v.  17.  Harvey  v.  Potter,  19  La.  Ann. 

Smith,  11  Me.  278,  26  Am.  Dec.  -525.  264,  92  Am.  Dec.  532. 

22  L.R.A.(N.S.)  436  note;  17  Ann.  61  LJtA.  851  note. 
Cas.  349  note. 
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his  right  of  recovery.^'  If  the  propnetor  of  a  private  canal  dedicates 
it  to  the  public,  however,  he  cannot  thereafter  exaet  compensation 
for -its  use  unless  he  has  received  a  franchise  authorizing  the  im- 
position of  tolls.**  A  person  seeking  to  avoid  liability  for  using 
a  canal  upon  the  ground  that  it  has  been  dedicated  to  the  public, 
has  the  burden  of  establishing  such  dedication.***  The  amount  of 
compensation  is  ordinarily  determined  by  agreement;  and  where  the 
latter  fixes  upon  a  definite  rate  as  to  the  matter  tolled  but  contains 
no  stipulation  as  to  extra  chaises,  the  rate  agreed  upon  includes  not 
only  the  subject  matter  towed  but  the  power  whereby  it  is  towed 
as  well,  and  no  extra  charge  can  be  collected  for  the  latter.' 

25.  Liability  in  General. — Aside  from  the  responsibility  that  at- 
taches to  every  person,  whether  natural  or  artificial,  to  answer  for  his 
torts  and  breaches  of  contract,  the  liability  of  a  proprietor  of  a 
public  canal  is  governed  by  the  principles  of  law  that  control  the 
duties  and  corresponding  liabilities  of  public  service  corporations.  As 
stated  in  a  previous  paragraph,  the  attorney-general  may  institute 
appropriate  proceedings  to  compel  a  proprietor  properly  to  discharge 
bis  duty  to  serve  the  public ;  but  in  the  absence  of  a  statute  permit- 
ting any  person  inju^  by  a  neglect  of  such  duty  to  sue,  such  an 
action  cannot  be  maintained  by  an  individual  member  of  the  com- 
munity who  merely  suffers  in  common  with  the  public  at  large,  even 
though  his  comparative  loss  be  far  greater  than  that  of  others  *  If 
the  proprietor  of  a  public  canal  assumes  to  exercise  the  privileges  con- 
ferred by  his  franchise,  however,  he  cannot  discriminate  between 
one  member  of  the  community  and  another;  and  if  he  excludes  a 
person  who  seeks  to  navigate  his  canial  and  who  tenders  payment 
of  such  tolls  as  may  be  lawfully  exacted  for  such  passage,  he  is  liable 
for  all  damages  that  are  the  proximate  result  of  such  exclusion.' 
"Where  the  proper  tolls  are  tendered,  a  proprietor  is  bound  to  give 
passage  not  only  to  the  subject  matter  to  be  towed  but  to  the  craft 
that  is  to  do  the  towing  as  well ;  and  as  against  the  owner  of  the 
former  the  latter  cannot  be  excluded  even  though  its  owner  be  in- 
debted to  the  proprietor  for  the  use  of  the  canal  in  the  past,  and, 
in  an  action  by  the  owners  of  the  vessel  against  the  canal  company 
for  damages  resulting  to  them  by  reason  of  such  refusal,  it  is  no  de- 
fense tliat  tliey  might  have  paid  the  past  indebtedness,  and  thereby 
prevented  the  damage  to  themselves.^    Moreover  passage  must  be 

18.  Harvey  v.  Potter,  19  La.  Ann.  61  L.RJV.  869  note. 
264,  92  Am.  Dec.  532.  S.  See  supra,  par.  17. 

19.  61  L.R.A.  852  note.  3.  Buffalo  Bayou  Ship  Canal  Co. 

20.  Dwinel  v.  Barnard,  28  Me.  551,  v.  Milby,  63  Tex.  492,  51  Am.  Bcp. 
48  Am.  Dee.  507.  668. 

1.  Destrehan  v.  Louisiana  Cypress     61  L.R.A.  851  note. 
Ltunber  Co.,  45  La.  Ann.  920,  13  So.     4.  Buffalo  Bayou  Ship  Canal  Co.  v. 


230,  40  A.  S.  R.  265. 


MUby,  63  Tex.  492,  51  Am.  Rep.  668. 
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a£forded  within  a  reasonable  time,  and  for  a  breach  of  its  contract 
to  give  such  passage,  a  canal  company  is  answerable  in  damages." 

26.  Wrongful  Acts  Incident  to  Construction  and  Haintenance. — 
In  the  absence  of  an  express  provision  to  the  contrary,  those  under- 
taking the  construction  and  maintenance  of  a  public  canal  are  under 
no  liability  to  complete  their  task  within  any  specified  period  nor 
even  within  a  reasonable  time  *  They  are  bound,  however,  to  com- 
pensate the  owners  of  such  property  as  they  appropriate  for  the 
purposes  of  their  canal,  unless  the  right  thereto  has  been  lost  by 
laches  on  the  part  of  the  owner,'  and  this  applies  not  only  to  what 
is  actually  used  for  the  canal  and  its  appurtenances  but  to  what  is 
indirectly  taken  as  a  consequence  of  such  construction.'  Moreover 
where  a  canal  proprietor  seeks  to  appropriate  additional  rights  or 
additional  property,  due  compensation  must  be  made  for  such  later 
appropriation.'  As  to  property  acquired  by  purchase  when  it  might 
have  been  condemned,  the  consideration  is  conclusively  pl%sumed 
to  cover  all  damages  to  the  remainder  of  the  tract  for  which  the 
owner  could  have  obtained  compensation  in  condemnation  proceed- 
ings.*" There  is  no  necessity  of  making  compensation,  however,  to 
a  riparian  owner  whose  rights  are  not  affected  by  the  constructioD 
of  a  canal,**  nor  need  recompense  be  made  to  a  licensee  of  the  state 
whose  rights  in  a  navigable  stream  are  inconsistent  with  those  subse- 
quently granted  by  the  legislature  to  the  proprietors  of  a  canal,  as 
the  latter's  grant  operates  as  a  revocation  of  the  former's  license.** 
The  statutory  period  of  limitation  for  claiming  compensation  for 
the  appropriation  of  property,  does  not  apply  to  the  right  to  recover 
consequential  damages  to  property  not  actually  taken,  nor  do  the 
statutory  methods  prescribed  for  enforcing  the  payment  of  compen- 
sation prevent  a  resort  to  common  law  remedies  where  a  canal  pro- 
prietor abuses  his  privileges  or  neglects  to  avail  himself  of  their 
advantages.**  No  damages  are  contemplated  in  the  original  con- 
demnation of  land  for  an  artificial  waterway,  except  such  as  neces- 
sarily arise  in  the  proper  construction  and  maintenance  of  the  work, 
and  a  property  owner  may  recover  for  anything  in  excess  thereof.** 

52  Am.  Rep.  162  note;  61  L.R.A.  58  A.  S.  R.  905,  34  L.R.A.  222. 

851  note.  61  L.R.A.  858  note. 

5.  61  L.R.A.  851  note.  11.  Society  for  Establishing  Useful 

6.  61  L.RA.  873  note.  Manufactures  v.  Morris  Canal  &  Bank- 

7.  See  supra,  par.  10.  ing  Co.,  1  N.  J.  Eq.  157,  21  Am.  Dee. 

8.  Hooker  v.  New  Haven  &  N.  Co.,  41. 

14  Conn.  146,  36  Am.  Dee.  477;  Ten  12.  Susquehanna     Canal     Co.  v. 

Eyek  17.  Delaware  &  R.  Canal  Co.,  18  Wright,  9  Watts  &  S.  (Pa.)  9,  42 

N.  J.  L.  200,  37  Am.  Dec.  233.  Am.  Dec.  312. 

61  L.R.A.  858,  860,  861  note.  13.  61  L.R.A.  843,  862  note. 

9.  61  L.R.A.  858  note.  14.  Mullen  v.  Lake  Drummond  Ca- 

10.  Nunnalnaker  v.  Columbia  Water-  nal  &  Water  Co.,  130  N.  C.  496,  41 
Power  Co.,  47  S.  C.  485,  25  S.  E.  751,  S.^  E.  1027,  61  L.R.A.  833  and  note. 
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Thus  a  proprietor  ia  liable  for  trespassing  upon  adjoining  property,** 
or  for  unnecessarily  interfering  with  the  riparian  rights  of  others,^* 
and  the  absence  of  malice  on  ite  part  is  no  excuse  for  its  wrongful 
acts.*'  Although  it  has  been  held  that  an  indictment  for  maintain- 
ing a  public  nuisance  cannot  be  returned  against  the  proprietor  of 
a  public  canal,  upon  the  theory  that  works  of  public  improvement 
can  never  be  regarded  by  the  law  as  a  public  nuisance,**  the  sounder 
and  more  generally  accepted  rule  is  to  Uie  effect  that  if  a  public  canal 
is  maintained  in  such  a  negligent  manner  as  to  constitute  it  a  public 
nuisance  its  proprietors  may  be  indicted  therefor.**  A  canal  company 
is  also  liable  for  flooding  priyate  property  where  it  has  not  acquired 
the  legal  right  to  do  so ;  and  is  answerable  in  damages  for  all  loss 
occasioned  by  a  neglect  on  its  part  to  use  reasonable  care  and  pre- 
caution to  prevent  the  waters  of  its  canal  from  escaping  therefrom  to 
the  injury  and  detriment  of  others.*  Of  course  a  canal  proprietor 
is  not  lidale  for  damages  to  adjoining  lands  resulting  from  a  mere 
accidental  break  in  his  canal  which  human  foresight  and  vigilance 
could  not  have  anticipated,  and  against  which  proper  prudence  and 
judgment  could  not  be  expected  to  provide.  Although  it  has  been 
held  that  a  canal  company  is  not  liable  for  damages  occasioned  by 
the  percolation  of  waters  through  the  banks  of  ita  canal,  in  the 
absence  of  proof  of  negligence  on  its  part  in  want  of  skill  or  care 
in  the  construction  and  main^nance  of  its  canal,'  such  holdings  are 
opposed  to  the  weight  of  reason  and  authority.* 

27.  Injuries  Inddent  to  Navigation. — The  proprietors  of  a  public 
canal  are  under  a  common  law  duty  to  use  reasonable  care  and  pre- 
caution to  make  the  navigation  thereof  safe  and  secure.*  They  are 
answerable  for  all  damages  that  are  the  proximate  result  of  the 
improper  construction  of  the  canal,'  or  that  have  been  occasioned 
by  the  negligence  of  the  proprietors  in  failing  to  remove,  or  to  warn 
naWgators  of  the  existence  of,  sunken  or  submerged  objects  whose 

15.  Hay  v.  Cohoes  Co.,  2  N.  T.  159,  Com.  60  Pa.  St  367,  100  Am.  Dee. 
51  Am.  Dec.  279;  Tremain  v.  Cohoes  570. 

Co.,  2  N.  Y.  163,  51  Am.  Dee.  284;      61  L.R.A.  861  note. 
St.  Peter  v.  Denison,  58  N.  Y.  416,  17      20.  "Wabash  &  E.  Canal  «.  Spears, 
Am.  Rep.  258;  Cherry  v.  Lake  Drum-  16  Ind.  441,  79  Am.  Dec.  444. 
mond  Canal  &  Water  Co.,  140  N.  C.     61  L.R.A.  859  note. 
422,  53  S.  E.  138,  Ul  A.  S.  R.  850,     1.  McKee  v.  Delaware  &  H.  Canal 
6  Ann.  Cas.  143.  Co.,  125  N.  Y.  353,  26  N.  E.  305,  21 

61  L.R.A.  862  note.  A.  S.  R.  740. 

16.  61  L.R.A.  859  note.  2.  61  L.R.A.  860,  861  note. 

17.  McKee  v.  Delaware  &  H.  Canal  3.  Mullen  v.  Lake  Drummond  Canal 
Co.,  125  N.  Y.  353,  26  N.  E.  305,  21  &  Water  Co.,  130  N.  C.  496,  41  S.  E. 


18.  Com.  V.  Reed,  34  Pa.  St.  275,  75     1  34  Am.  Rep.  235  note;  61  Lit. A. 


19.  Delaware  Division  Canal  Co.  v.  &  Canals,  7  Mass.  169,  5  Am.  Dee.  35. 
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1027,  61  L.Rji..  833. 


Am.  Dec.  661. 
61  LitJ^.  849  note. 


862  note. 
5.  Riddle  V.  Merrimack  River  Locks 
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presence  in  the  canal  was  either  known,  or  should  have  been  known 
to  its  proprietors  in  the  exercise  of  reasonable  care.*  The  acceptance 
of  toll  from  a  person  seeking  to  navigate  a  canal  amonnts  to  a 
representation  on  the  part  of  its  proprietors  that  their  canal  is  of 
sufficient  capacity  and  condition  to  warrant  the  safe  passage  of  his 
property.'  Canal  proprietors,  however,  are  not  bound  as  common 
carriers  or  insurers  for  the  safe  navigable  condition  of  their  canal, 
but  are  merely  required  to  exercise  reasonable  care  and  precaution. 
It  follows  from  this  that  a  proprietor  is  not  liable  for  injuries  arising 
from  unforeseen  and  unexpected  contingencies,  such  as  great  fresh- 
ets and  tempests,  or  other  events,  which,  in  the  exercise  of  reason- 
able and  ordinary  care,  would  not  be  anticipated,  or  could  not  be 
provided  against.  In  hke  manner  an  injury  resulting  from  an  un- 
known obstruction,  which  could  not  be  guarded  against  without  the 
exercise  of  extraordinary  or  unreasonable  care,  must  be  considered 
an  accident  for  which  no  one  is  specially  to  blame,  and  for  which 
the  company  is  not  liable.  It  would  be  unreasonable  to  require  a 
canal  company  to  sound  and  drag  the  whole  length  of  its  canal 
continually,  to  ascertain  what  obstructions  might  lie  at  the  bottom, 
or  to  keep  guards  along  the  banks,  to  prevent  the  commission  of 
injuries  by  careless  or  designing  persons.  But  it  is  bound,  annually 
at  least,  when  the  water  is  out  of  the  canal,  to  inspect  ite  bed  and 
remove  obstructions.*  Thus  a  proprietor  is  not  liable  for  the  loss 
of  a  boat  and  cargo  sunk  by  reason  of  a  collision  with  a  rock  lying 
on  the  bottom  of  its  canal,  where  it  does  not  appear  how  the  obstruc- 
tion came  to  be  there  and  its  presence  was  not  only  unknown  to 
the  canal  company,  but  hidden  from  view  as  well.* 

28.  Duty  to  Bridge  and  Liability  for  Breach  Thereof. — canal 
company  has  no  right,  in  cutting  its  canal  across  highways,  utterly 
to  destroy  them  in  the  absence  of  a  grant  of  such  power  in  its  char- 
ter in  most  full  and  unequivocal  terms,  but  is  bound  to  unite  for  the 
public  accommodation  the  highway  thereby  destroyed,  by  a  reason- 
ably convenient  thoroughfare  over  or  under  its  canal.*'  In  the 
absence  of  an  express  provision  to  the  contrary,  however,  a  canal 
proprietor  is  under  no  obligation  to  construct  or  maintain  bridges  ^it 
highways  which  were  not  in  existence  at  the  time  of  the  establishment 
of  the  canal,  even  though  such  highways  are  laid  out  by  duly  author- 
ized public  officials.  Aside  from  Uiis,  whenever  a  canal  company  is 
ch^ged  with  the  duty  of  maintaining  a  bridge  over  its  canal  it  is 

61  L.R.A.  862  note.  10.  Eyler     v.     Allegany  County 

6.  61  L.R.A.  862  note.  Com'rs,  49  Md.  257,  33  Am.  Rep.  249; 

7.  Riddle  v.  Merrimack  River  Locks  Ryerson  v.  Morris  Canal  &  Banking 
&  Canals,  7  Mass.  169,  5  Am.  Dec.  35.  Co.,  71  N.  J.  L.  381,  59  AU.  29,  2 

8.  Pennsylvania  Canal  Co.  v.  Burd,  Ann.  Cas.  859.  See  generally  BBIDOsa, 
90  Pa.  St.  281,  35  Am.  Rep.  659.  ante,  p.  192. 


9.  61  hStJi..  862,  863  note. 


61  LJI.A.  865  note. 
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bound  to  make  it  a  proper  one  and  suitable  for  traveling  over  in  the 
place  where  it  is  located.^^  Nor  can  a  canal  company  relieve  itself  of 
this  duty  by  leasing,  pursuant  to  legislative  authority,  the  canal  and  its 
appurtenances  to  another  to  operate;  for  the  maintenance 'of  bridges  at 
highways  is  a  different  duty  from  operating  a  canal  for  the  purpose 
of  transporting  pefsons  and  goods,  and  when  the  legislature  author- 
izes a  transfer  by  lease  of  the  works  and  franchise,  necessary  for 
the  latter,  it  thereby  necessarily  imposes  upon  the  lessee  the  obUga- 
tions  arising  from  the  use  of  the  works,  but  does  not  inferentialiy 
authorize  a  transfer  of  the  duty  of  maintaining  the  bridges  which 
form  part  of  the  highways  crowed;  that  duty  still  continues  as  part 
of  the  price  given  by  the  lessor  for  the  privilege  of  being  and  con- 
tinuing to  exist  as  a  corporation,  and  this  public  duty  cannot  be 
escaped  except  by  express  legislative  authority."  Moreover,  a  canal 
company  is  not  excused  from  a  performance  of  this  duty  because 
the  expense  connected  therewith  is  Increased  by  the  location  of  a 
railroad  on  its  heme  bank.*'  Ordinarily  the  duty  to  bridge  in- 
cludes that  of  establishing  and  maintaining  such  raised  approaches 
as  may  be  necessary  at  the  ends  of  bridges,  but  in  some  instances 
statutes  curtail  the  duty  of  a  proprietor  in  this  latter  respect.**  Neglect 
of  the  duty  to  construct  a  bridge  over  a  canal  and  to  keep  it  in  a 
proper  condition  of  repair  will  render  the  proprietors  thereof  liable 
to  all  persons  who  have  occasion  to  use  the  canal  or  its  bridges, 
and  are  injured  in  person  or  .property  as  a  consequence  thereof.** 
Where  a  county  is  answerable  also  for  the  condition  of  public  high- 
ways intersecting  a  canal,  and  a  neglect  of  duty  on  the  part  of  the 
proprietors  of  the  latter  necessitates  the  county  making  repairs  which 
should  have  been  made  by  the  owners  of  the  canal,  or  renders  the 
county  liable  to  persons  damaged  as  a  consequence  of  such  neglect, 
then  the  county  may  recover  from  the  canal  proprietors  the  expense 
that  it  has  been  thus  occasioned.** 

29.  Right  to  Abandon  and  Effect  Thereof. — ^The  legislature  may 
authorize  private  persons  who  have  undertaken  the  construction  of 
a  public  canal  to  abandon  the  same,  or  they  may  abandon  tlieir 
undertaking  of  their  own  accord,  without  such  authorization,  under 
the  penalty  of  forfeiting  their  charter  and  franchises.*^    But  it  is 

11.  61  L.R.A.  865,  866  note.  Pa.  St.  57,  1  Atl.  156,  58  Am.  Rep. 

12.  Ryerson    v.    Morris    Canal    &  708  (discussed  but  not  decided). 
Banking  Co.,  71  N.  J.  L.  381,  59  Atl.      61  L.R.A.  862,  865  note. 

29,  2  Ann.  Cas.  859.  16.  Eyler     v.     AUegany  County 

13.  61  L.R.A.  867  note.  Com'ra,  49  Md.  257,  33  Am.  Rep.  249; 

14.  Ann.  Cas.  1912B  795  note.         Chee^apeake  &  0.  Canal  Co.  v.  Alle- 

15.  Eyler  «.  AUegany  County  gany  County  Com'rs,  57  Md.  201,  40 
Com'rs,  49  Md.  257,  33  Am.  Rep.  249;  Am.  Rep.  430. 

Pennsylvania  &  0.  Canal  Co.  v.  Gra-      61  L.R.A.  865  note. 

ham,  63  Pa.  St.  290,  3  Am.  Rep.  549;      17.  61  L.R.A.  873,  874  note, 

Brown  v.  Susqaebanna  Boom  C"*.,  109 
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essential  to  constitute  an  abandonment  that  the  intention  to  abandon 
should  accompany  an  outward  act.**  Once  a  public  canal  has  been 
abandoned,  its  proprietor  cannot  repudiate  his  conduct  and  nullify 
the  effect  thereof  by  subsequent  acts  of  proprietorship  such  as  the 
making  of  repairs,  for  immediately  upon  abandonment  all  easements 
in  the  lands  of  others  revert  to  the  owners  of  the  fee.  Furthermore  a 
right  conferred  upon  a  canal  proprietor  by  statute  to  take  water  for 
purposes  of  navigation  likewise  ceases  upon  the  abandonment  of 
the  canal ; "  but  the  proprietor's  title  to  hinds  in  which  a  fee  simple 
estate  is  possessed  is  not  affected  thereby.***  Although  the  owner  of 
a  canal  has  leased  to  another  the  right  to  use  its  surplus  waters  for 
hydraulic  purposes,^  or  has  obligated  himself  to  maintain  a  dam 
or  bulkhead  in  'such  a  manner  as  to  furnish  a  definite  supply  of 
water  to  another,*  he  is  under  no  obligation  to  continue  the  mainte- 
nance of  the  canal  in  order  that  the  possessors  of  such  privileges  may 
enjoy  them,  but  may  abandon  the  canal  in  its  entirety  without  render- 
ing himself  liable  for  thus  terminating  their  rights,  unless  he  has 
expressly  contracted  to  the  contrary.  Moreover  a  canal  company 
which,  under  statutory  authority,  has  constructed  and  maintained 
a  channel  to  feed  the  waters  of  a  lake  into  its  canal,  may  abandon 
and  close  the  channel,  thereby  causing  the  water  of  the  lake  to  seek 
its  former  outlet,  without  incurring  liability  for  consequential  in- 
juries to  lands  not  abutting  on  the  channel,  but  which  had  been 
relieved  by  it  from  a  burden  which  they  formerly  bore.  It  is  of 
the  essence  of  an  easement  to  divert  a  stream  by  an  artificial  way, 
that  it  exists  for  the  benefit  of  the  dominant  tenement  alone.  Being 
in  its  very  nature  a  right  created  for  the  benefit  of  the  dominant 
owner,  its  exercise  by  him  cannot  operate  to  create  a  mere  right  for 
the  benefit  of  the  servient  owner.  Consequently,  like  any  other  right, 
its  exercise  may  be  discontinued  if  it  becomes  onerous  or  ceases  to 
be  beneficial  to  the  party  entitled.* 


30.  Rights  of  Abutting  and  Former  Owners. — If  the  owner  of  prop- 
erty acquired  for  the  purposes  of  a  public  canal  has  parted  with  the 
fee  simple  thereto,  he  no  longer  is  possessed  of  any  rights  therein; 
but  if  his  property  has  been  merely  subjected  to  an  easement,  he 
may  continue  to  enjoy  it  in  so  far  as  such  enjoyment  on  his  part 

18.  Union  Canal  Co.  v.  Young,  1      1.  61  L.R.A.  855,  856  note. 
Whart.  (Pa.)  410,  30  Am.  Dec.  212.      2.  Case  v.  Hoffman,  100  Wis.  314, 

61    L.R.A.    873    note.     And    see  72  N.  W.  390,  74  N.  W.  220,  75  N.  W. 

Abandonment,  vol.  1,  p.  4.  945,  44  L.R.A.  728. 

19.  61  L.R.A.  838,  839,  873-875  3.  Lake  Drummond  Canal  &  Water 
note.  Co.  i;.  Burnahm,  147  N.  C.  41,  60  S. 

20.  Union  Canal  Co.  v.  Young,  1  E.  650,  125  A.  S.  R.  527,  17  LJt^. 
Whart.  (Pa.)  410,  30  Am.  Dec.  212.  (N.S.)  945. 
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does  not  interfere  with  the  rights  acquired  by  the  proprietors  of 
the  canai.  Thus,  one  owning  the  fee  to  lands  adjoining  a  canal  and 
overflowed  by  the  waters  thereof  so  as  to  form  a  pond,  the  ease- 
ment to  flow  which  exists  in  the  owner  of  the  canal,  has  the  right 
to  the  ice  formed  on  the  pond,  and  to  gather  it,  subject  to  the  con- 
dition that  no  injury  be  done  to  the  easement.*  Moreover,  a  con- 
veyance transferring  all  the  land  owned  by  the  grantor  and  bounded 
by  a  navigable  canal  will  carry  with  it  the  fee  of  the  grantor  to 
the  center  of  the  canal  if  the  grantor  owns  to  that  point,  so  that 
upon  the  abandonment  of  the  canal,  the  easement  of  the  canal  com- 
pany will  revert  to  the  grantee.*  Although  an  owner  of  adjoining 
property  has  such  a  contangent  right  of  reversion  in  the  land  of  a 
canal  corporation,  he  cannot  enforce  a  forfeiture  of  the  latter's  char- 
ter, where  one  has  been  technically  incurred,  and  thus  hasten  the 
expectancy  of  his  estate,  as  the  state  alone  can  complain  in  such 
a  case.*  In  some  instances  a  landowner  who  is  wrongfully  deprived 
of  his  property  by  a  canal  company  may  be  estopped  from  reclaim- 
ing his  property  and  be  relegated  to  a  claim  for  damages,  where  he 
has  permitted  the  company  to  go  upon  and  construct  a  canal  across 
it  at  the  outlay  of  a  large  amount  of  money.'  An  abutting  owner 
may  use  his  property  for  any  lawful  purpose  to  the  same  extent  as 
if  the  adjoining  property  were  not  used  for  the  purpcee  of  a  canal, 
unless  the  proprietors  of  the  latter  have  acquired  an  easement  in 
his  property.*  In  the  case  of  state  canals,  abutting  owners  can  ac- 
quire no  rights  therein,  riparian  or  otherwise,  by  prescription,' 
Thus  connection  of  a  private  basin  with  a  state  canal  cannot  ripen 
into  a  prescriptive  title  where  the  officers  are,  under  the  statute,  with- 
out power  to  grant  such  right;  but  after  an  individual  has  thus  used 
a  basin  connected  with  its  canal,  the  state  cannot  arbitrarily  close 
the  communication  between  the  basin  and  the  canal  while  his  boats 
are  inside,  so  as  to  prevent  his  removing  them,  and  thus  destroy 
their  value.***  In  the  case  of  water  privileges  acquired  by  virtue 
of  contract  or  grant,  the  conduct  of  the  public  otKcials  and  the  pos- 
sessor of  the  right,  continued  for  a  long  period  of  years,  determines 
the  manner  of  their  taking.**  With  reference  to  public  canals  sub- 
ject to  private  ownership  it  is  held  that  no  presumption  arises  from 
the  long  continuance  of  accidental  breaks  in  a  canal  through  which 

4.  Brookville  v.  U.  Hydraulic  Co.  r.  8.  61  L.R.A.  869  note. 

Butler,  91  Ind.  134,  46  Am.  Rep.  580.  9.  Waterloo  Woolen  Manuf  g  Co.  «. 

61  L.R.A.  853  note.  Shanahan,  128  N.  Y.  345,  28  N.  E. 

6.  51  L.R.A.  179  note.  358, 14  L.R.A.  481. 

6.  Bass  V.  Roanoke  Navigation  &  61  L.R.A.  854,  864,  877  note. 
Water-Power  Co.,  Ill  N.  C.  439,  10  10.  61  LJt.A.  864  note. 

S.  E.  402, 19  L.R.A.  247.  11.  Merrifield  v.  lUinois  &  M.  Canal 

61  L.R.A.  876  note.  Com'rs,  212  III.  456,  72  N.  E.  405,  597, 

7.  49  L.R.A.  519  note;  61  I*R.A,  67  URM.  369. 


843  note. 
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its  waters  escape  that  such  outlets  are  intended  as  sluices  by  the  propri- 
etors,- or  that  the  water  is  suffered  by  them  to  continue  flowing 
through  such  breaks  with  an  implied  or  tacit  understanding  that 
they  may  be  considered  by  the  owners  of  lands  through  which  they 
flow  as  constant  streams  on  which  they  might  erect  mills  so  as  to 
create  in  them  any  sort  of  prescriptive  right  thereto.**  Privileges 
of  abutting  owners  which  exist  solely  by  reason  of  a  proprietor's 
license  may  be  revoked  at  the  pleasure  of  the  latter.  Thus  where  a 
proprietor  desires  to  clear  out  and  enlarge  his  canal,  be  may  revoke 
a  parol  license  previously  granted  to  an  owner  of  property  divided  by 
the  canal  to  bridge  the  latter,  even  though  the  owner  of  the  property 
has  availed  himself  of  the  privilege,  erected  a  bridge,  and  enjoyed  it 
for  many  years.**  While  an  abutting  owner  does  not  ordinarily  gain 
any  rights  in  a  public  canal  by  reason  of  his  proximity  thereto,  it  is 
held  that  where  a  right  of  way  is  condemned  through  the  land  of  a 
riparian  owner  for  the  purposes  of  a  canal  whose  embankments  and 
structures  when  erected  have  the  effect  of  preventing  the  remainder  of 
his  property  from  being  flooded  as  they  otherwise  would  be  by 
natural  watercourses  in  the  vicinity,  upon  the  abandonment  of  the 
canal  the  owner  is  entitled  to  have  the  embankments  and  structures 
remain  if  they  have  been  in  existence  for  the  statutory  period  of  limi- 
tation, on  the  theory  that  he  has  acquired  a  prescriptive  right 
thereto.** 

31.  Rights  of  Others. — A  grantee  of  the  surplus  waters  of  a  state 
canal  has  no  such  interest  therein  as  would  be  subject  to  the  dower 
rights  of  his  widow,  nor  can  he  divert  an  extra  amount  to  the  detri- 
ment of  riparian  owners,  as  he  possesses  no  greater  privileges  in  this 
respect  than  his  grantor.**  Where  duly  authorized,  other  private 
undertakings  of  a  public  character  may  bridge  a  public  canal  even 
against  the  objections  of  the  proprietors  of  the  latter.  Thus  a  rail- 
road company  may  bridge  a  canal  where  authorized  to  build  its  line 
to  such  point  on  the  canal  as  it  may  select.**  A  railroad,  however,  is 
not  entitled  to  a  basin  on  the  line  of  a  canal  unless  it  is  authorized 
to  establish  connections  thetewith.*'  In  the  case  of  state  canals,  the 
legislature  frequently  grants  special  privileges  to  individuals  and 
municipalities  along  its  route,  who  would  otherwise  have  no  claim  to 
Ihem  whatever.  Where  privileges  are  thus  granted  by  the  legis- 
lature, these  entitled  to  enjoy  them  cannot  be  prevented  from  doing 

12.  61  L.R.A.  854  note.  16.  Tuckalioe  Canal  Co.  v.  Tucka- 

13.  Bass  V.  Roanoke  Navigation  &  hoe  &  J.  R.  R.  Co.,  11  Leigh  (Va.) 
Water-Power  Co.,  Ill  N.  C.  439,  16  42,  36  Am.  Dec.  374. 

S.  E.  402,  19  L.R.A.  247.  61  L.R.A.  866.  867  note. 

14.  Burk  V.  Simonson,  104  Ind.  173,  17.  Plymouth  R.  Co.  v.  Colweil,  39 
2  N.  E.  309,  3  N.  E.  826,  54  Am.  Rep.  Pa.  St.  337,  80  Am.  Dec.  526. 

304.  61  L.R.A.  864  note. 

16.  61  L.RJL.  854,  858  note. 
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80  by  the  public  officials  entrusted  with  the  management  of  state 
canals.  This  is  true,  for  example,  of  a  right  of  drainage,  or  a  license 
to  cut  ice.i"  General  lienors  and  creditors  of  a  canal  company  whose 
claims  are  subordinate  to  a  mortgage  on  the  canal  held  by  the  state, 
cannot  claim  precedence  over  the  lien  of  such  mortgage  simply  be- 
cause the  state  has  seen  fit  to  waive  its  priority  in  favor  of  certain 
specified  liens."  Moreover,  a  person  making  improvements  and  in- 
vestments upon  the  assumption  that  a  contract  exists  providing  for  the 
perpetual  maintenance  of  a  canal,  cannot  insist  upon  its  observance 
for  his  own  benefit,  or  recover  from  either  party  for  damages  result- 
ing to  him  by  reason  of  its  nonobservance.*"  In  this  connection  it 
should  also  be  noted  that  employees  of  a  canal  proprietor,  such  as 
lock-tenders  and  othei^,  who  are  permitted  to  occupy  a  dwelling-house 
or  other  premises  as  part  compensation  for  their  services  and  upon 
the  distinct  understanding  that  they  are  to  vacate  them  immediately 
upon  their  discharge,  are  not  tenants,  nor  are  they  entitled  to  the 
privileges  of  such.* 

32.  Liability  of  State  Officials  and  Private  Contractors.— State 
oflncials  entrusted  with  the  management  of  a  state  canal  are  personally 
liable  for  ali  torts  occasioned  by  a  neglect  of  duty  on  their  part,  to 
the  same  extent  as  other  public  officials  are  personally  liable  to 
private  individuals  aggrieved  by  a  breach  of  their  official  duty.  Thus 
a  superintendent  of  state  canals,  whose  duty  it  is  to  repair  banks  and 
remove  obstructions,  is  personally  liable  for  any  injury  that  is  the 
proximate  result  of  his  neglect  of  duty,  and  his  liability  in  this  respect 
extends  not  only  to  acts  of  misfeasance,  but  to  those  of  nonfeasance 
as  well.'  Where  a  state  pursues  the  policy  of  contracting  with  private 
persons  to  keep  its  canals  in  'good  repair,  the  latter  are  personally 
Uable  to  those  who  are  injured  by  reason  of  the  defective  condition 
of  a  canal  they  have  contracted  to  repair;  for  the  same  reasons  of 
public  policy  upon  which  the  liability  of  a  public  officifd  is  founded, 
apply  with  equal  force  in  the  case  of  a  private  contractor  who  under- 
takes to  discharge  like  functions.'  Any  private  contractor  engaged 
in  works  upon  a  public  canal  is  personally  liable  to  third  persons 
who  are  injured  by  reason  of  his  torts  of  misfeasance,  irrespective 
of  the  nature  of  the  work  contracted  for.*  Moreover,  as  a  public 
oflicial  entrusted  with  the  power  of  appropriating  property  for  the 
purposes  of  a  state  canal  has  no  right  to  delegate  its  exercise  to  an- 
other unless  expressly  authorized  to  do  so,*  a  contractor  or  engineer 

18.  61  L.R.A.  852,  853  note.  61  L.R.A.  863,  876  note. 

19.  Brady  v.  Johnson,  75  Md.  445,  3.  Robinson  v.  Chamberlain,  34  N. 
26  At).  49,  20  L.R.A.  737.  Y.  389,  90  Am.  Dee.  713  and  notv. 

20.  61  L.R.A.  877  note.  61  LJt.A.  863  note. 

1.  4  L.R.A.(N.S.)  717  note.  4.  St.  Peter  v.  Denison,  58  N.  Y. 

a.  Adsit  V.  Brady,  4  HUl  (N.  Y.)  416,  17  Am.  Rep.  258. 


630,  40  Am.  Dee.  305  and  note. 


6.  See  supra,  par.  5. 
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who  appropriates  private  property  under  a  general  authorization  from 
such  an  official  which  the  latter  had  no  legal  right  to  give,  is  per- 
sonUly  liable  to  the  owner  thereof  in  trespass.* 

33.  Liability  of  Others. — ^Persons  using  a  public  canal  are  legally 
bound  to  provide  their  own  means  of  propulsion,  to  put  men  in 
charge  of  their  boats  who  possess  the  skill  common  to  their  vocation, 
and  to  use  ordinary  care  in  the  navigation  thereof.  Moreover  they 
are  bound  to  comply  with  such  statutory  rules  as  may  have  been 
enacted  in  the  particular  jurisdiction  for  the  regulation  of  navigation 
upon  public  canals.  For  a.  neglect  of  their  duty  in  any  of  these 
respects  they  are  responsible  to  those  injured  thereby  for  all  damages 
that  are  the  proximate  result  thereof.'  Third  persons,  in  general,  are 
liable  for  interfering  in  any  way  with  either  the  use  or  the  users  of 
such  navigable  highways*  This  rule  applies  in  the  case  of  an 
obstruction  of  navigation.  Where,  however,  a  third  person's  inter- 
ference with  a  public  canal  or  Uie  users  thereof  is  purely  accidental 
and  occurs  in  ^ite  of  the  exercise  of  due  care  upon  his  part,  he  is 
in  no  way  responsible  for  any  loss  that  others  may  suffer,  as  it  is 
damnum  absque  injuria.  Thus  a  riparian  owner  upon  a  creek  is  not 
liable  for  the  washing  of  waste  matter  into  a  public  canal  so  as  to 
obstruct  the  same,  where  such  waste  matter  was  carried  into  the 
creek  and  from  thence  into  the  canal  only  by  reason  of  an  unexpected 
and  unprecedented  flood.  In  the  case  of  a  criminal  prosecution  for 
malicious  trespass  upon  a  public  canal,  evidence  of  its  abandonment 
is  admissible  for  the  purpose  of  showing  absence  of  malicious  intent* 
Although  property  owners  along  a  canal  are  under  no  duty  to  make 
repairs  thereto,  a  person  in  possession  of  an  adjoining  mill,  claiming 
title  under  a  deed  which  was  made  to  him  under  an  order  of  court 
and  binds  him  to  repair  the  canal,  cannot  excuse  himself  from  the 
liability  to  repair  upon  the  ground  that  the  order  of  court  was  de- 
fective, and  the  deed  therefore  passed  no  title.***  In  passing,  it  should 
also  be  noted  that  a  municipal  corporation  is  not  bound  to  prevent 
access,  or  guard  the  approaches,  to  a  bridge  owned  by  the  state,  on 
lands  of  the  state,  crossing  a  state  canal  within  the  municipal  limits, 
and  constructed  for  canal  purposes,  but  commonly  used  by  the  public 
as  part  of  a  public  highway.** 

6.  Lyon  v.  Jerome,  26  Wend.  (N.  10.  Woburn  v.  Henshaw,  101  Mass. 
Y.)  485,  37  Am.  Dec.  271  and  note.  193,  3  Am.  Rep.  333. 

7.  61  L.RA.  851,  863,  870  note.         11.  Carpenter  v.  Cohoea,  81  N.  Y. 

8.  35  Am.  Dee.  581  note.  21,  37  Am.  R«p.  468. 

9.  61  L.R.A.  852,  863,  86d,  870  note. 
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IV.  Grounds  for  Denial  of  Relief 

26.  Laches,  Actjnieseenee,  and  Ratification 

27.  Want  of  Diligence  in  Discovering  Fraud 

28.  Parties  in  Pari  Delicto.. 

V.  Pleading  and  Practice 

29.  Parties 
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31.  Cross  Bills 


I.  Introductory 

1.  Scope  of  Article. — This  article  treats  the  matter  of  procuring  the 
cancellation  of  instruments  by  decree  of  a  court  of  chancery  in  a  suit 
brought  for  that  purpose,  as  distinguished  from  the  abrogation  of  con- 
tracts by  the  voluntary  acts  of  the  parties,  and  as  distinguished  also 
from  the  defense,  when  action  is  brought  on  a  contract,  that  it  has 
no  binding  e£fect.  The  treatment  therefore  includes  the  nature  and 
scope  of  the  remedy  by  suits  for  cancellation;  jurisdiction  and  right  to 
remedy ;  what  instruments  are  subject  to  cancellation ;  the  grounds  of 
cancellation  and  defenses  thereto;  incidental  or  alterative  relief;  judg- 
ments or  decree  and  the  e£fect  thereof.  The  treatment  excludes  fraud, 
mistake,  and  want  of  consideration,  as  grounds  of  invalidity  of  con- 
tracts or  as  defenses  in  actions  on  such  contracts,  and  false  representa- 
tions as  a  ground  for  affirmative  relief  at  law,*  actions  to  reform  in- 
struments; '  actions  to  quiet  title;  *  actions  to  set  aside  conveyances  in 
fraud  of  creditors ;  *  and  rescission  or  modification  of  contracts  by  the 
parties.^  ' 

2,  Availability  of  Remedy  in  General. — The  cases  in  which  a  court 
of  equity  exercises  its  jurisdiction  to  decree  the  sun*ender  and  cancella- 
tion of  written  instruments  are,  in  general,  where  the  instrument  has 
been  obtained  by  fraud,  where  a  defense  exists  which  would  be  cogniza- 
ble only  in  a  court  of  equity,  where  the  instrument  is  negotiable  and 
by  a  transfer  the  transferee  may  acquire  rights  which  the  present  hold- 
er does  not  possess,  and  where  tiie  instrument  is  a  cloud  on  the  title  of 
the  plaintiff  to  real  estate.*  Its  power  to  compel  the  cancellation  of  a 
contract,  though  well  established,  is  very  exceptional  in  its  character. 
Ite  purpose  in  compelling  the  rescission  of  agreements  is  not  to  inter- 
fere with  the  freedom  of  contract  or  with  proper  legal  liability  even  for 
bad  bargains ;  but  only  to  supplement  the  powera  of  courts  of  law  where 

1.  See  Contracts;  Fradd  and  De-  4.  See  Fraudulent  Conveyances, 
ceit;  Specific  Performance,  5.  See  Contraci's. 

2.  See  Retormation  of  Instru-  6.  Venice  v.  "Woodruff,  62  N.  T.  462, 
hents.  20  Am.  Rep.  495. 

3.  See  Cloud  on  Title. 
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there  is  exceptional  equity  of  a  settled  and  recognized  kind.  The 
grounds  on  which  equity  interferes  for  rescission  are  distinctly  marked, 
and  every  case  proper  for  this  branch  of  its  jurisdiction  is  reducible 
to  a  particular  head.  They  are  principally  fraud,  mistake,  turpitude 
of  consideration,  and  circumstances  entitling  to  reUef  on  the  principle 
of  quia  timet ;  and  generally  they  do  not  include  inadequacy  of  price, 
improvidence,  surprise,  or  mere  hardship.'  Promises,  honestly  made, 
which  the  promisor  cannot  fulfill,  do  not  furnish  sufticient  grounds 
for  vacating  a  contract  based  thereon;  but  mutual  mistake,  or  false 
representations  as  to  material  facts  which  constitute  an  inducement  to 
the  contract  and  upon  which  the  party  had  a  right  to  rely,  will  give 
equity  jurisdiction.*  As  in  the  case  of  specific  performance,  relief  by 
way  of  cancellation  lies  within  the  sound  discretion  of  the  court,  to 
be  exercised  according  to  what  is  reasonable  and  proper  under  the 
circumstances  of  each  piirticular  case ;  and  the  court  will,  in  granting 
relief,  impose  such  terms  as  it  deems  the  real  justice  of  the  case  to 
require,  the  maxim  being  emphatically  applied,  he  who  seeks  equity 
must  do  equity.*  In  a  proper  case  relief  may  be  obtained  not  only  at 
the  instance  of  a  person  who  executed  the  instrument  complained  of, 
but  even  by  a  stranger  to  the  transaction  if  his  legal  or  equitable  rights 
are  affected  thereby.^'*  Thus,  where  a  deed  or  other  instrument  has 
been  procured  by  undue  influence,  if  it  be  not  ratified  by  the  party 
making  it  after  the  undue  influence  has  ceased  to  operate,  it  may  be  set 
aside  after  his  death  at  the  suit  of  those  who  succeed  to  his  rights.^* 
Similarly  a  man  wrongfully  charged  in  a  birth  certificate  with  the  pa- 
ternity of  his  wife's  bastard  child,  may  successfully  maintain  a  bill 
for  the  cancellation  of  the  certificate  and  that  of  the  public  records 
based  thereon.** 

3.  Relief  Obtainable  and  Nature  of  Decree. — The  decree  in  an  ac- 
tion for  the  cancellation  of  a  written  instrument  operates  in  per- 
sonam rather  than  in  rem;  ^*  and  the  relief  obtainable  thereunder  in- 

7.  Du  Bois  Borough  u.  Da  Bois  City  107  Pac.  530,  30  L.R.A.(N.S.)  194  and 
Water  Works  Co.,  176  Pa.  St.  430,  note;  VanderbUt  v.  Mitchell,  72  N.  J. 
35  AU.  248,  53  A.  S.  R.  678  and  note,  Eq.  010,  67  Atl.  97,  14  L.R.A.(N.S.) 
34L.R.A.  92.  304;  Holden  i7.  Crawford,  1  Aikens 

8.  53  A.  S.  R.  682  note.  (Vt.)  390,  15  Am.  Dec.  700. 

9.  Salmon  v.  Hoffman,  2  Cal.  138,  11.  Bethany  Hospital  Co.  v.  Philip- 
56  Am.  Dec.  322  and  note;  Spring-  pi,  82  Kan.  64, 107  Pac.  530, 30  URJ^. 
field  &  N.  E.  Traction  Co.  v.  Warrick,  (N.S.)  194  and  note;  Holden  v.  Craw- 
249  m.  470,  94  N.  E.  933,  Ann.  Caa.  ford,  1  Aikens  (Vt.)  390, 15  Am.  Dec 
1912A  187 ;  Cowley  v.  Northern  Pac.  700  and  note. 

R.  Co.,  68  Wash.  558, 123  Pac.  998,  41  12.  VanderbUt  v.  Mitchell,  72  N.  J. 

L.R.A.(N.S.)  559.  Eq.  910,  67  Atl.  97,  14  L.R.A.(N.S.) 

10.  Murray  v.  Murray,  115  Cal.  266,  304. 

47  Pac.  37,  56  A.  S.  R.  97,  37  L.R.A.  18.  AUred  v.  Smith,  135  N.  C,  443, 

626;  Mallow  v.  Walker,  115  la.  238,  88  47  S.  E.  597,  65  L.R.A.  924. 

N.  W.  452,  91  A.  S.  R.  158;  Bethany  69  L.R.A.  682  note. 
Hospital  Co.  V.  PhUippi,  82  Kan.  64, 
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eludes  not  only  the  destruction  or  cancellation  of  the  instrument  com- 
plained of,  but  a  complete  adjustment  of  the  respective  equities  of 
those  concerned.'*  Thus  if  a  deed  is  canceled  on  the  ground  of  mut- 
ual mistake  in  the  description  of  the  land  conveyed,  the  decree  should 
provide  for  the  repayment  of  the  purchase  money,  together  with  in- 
terest thereon  from  the  time  when  the  mistake  was  discovered  and  de- 
mand made.**  Moreover,  under  such  circumstances  the  decree  should 
contain  a  provision  for  the  sale  of  the  property  in  the  event  of  the 
purchase  price  not  being  repaid  within  a  reasonable  time,  in  order  to 
afford  a  means  of  raising  the  money  found  to  be  due.**  In  like  man- 
ner, on  rescission  of  a  contract  to  purchase  land  the  vendee  is  entitled 
to  a  decree  for  the  repayment  of  the  purchase  money  if  paid,  and  if 
not  paid,  to  an  injunction  against  its  collection  without  regard  to  the 
solvency  of  the  vendor.*'  It  has  been  held  that  one  claiming  to  have 
title  to  real  property,  and  suing  to  set  aside  a  conveyance  thereof  as 
fraudulent,  will  not,  although  the  decree  is  in  his  favor,  be  put  in  pos- 
session by  the  court,  but,  as  to  possession,  will  be  left  to  hia  remedy 
at  law.**  The  weight  of  authority,  however,  is  that  equity  has  juris- 
diction to  decree  the  possession  of  land,  and  to  enforce  its  decree  by 
putting  the  party  entitled  thereto  into  possession,  whenever  a  contro- 
versy about  the  title  of  such  land  has  been  properly  brought  into,  and 
determined  by,  that  court.  In  other  words,  a  court  of  chancery  has 
jurisdiction  to,  and  will,  put  a  party  in  possession  of  premises,  when  it 
has  by  its  own  decree  given  the  title  to  those  premises  to  such  party.** 
Where  restoration  of  the  specific  property,  the  sale  of  which  is  sought 
to  be  set  aside,  has  become  impracticable,  the  court  may  state  an  ac- 
count between  the  parties  and  decree  the  repayment  of  the  value  of  the 
property  received.*"  If  a  contract  is  entire,  rescission  must  be  in  toto 
and  not  as  to  part;  *  but  inasmuch  as  a  purchaser  of  land,  the  quanti- 
ty of  which  has  been  misrepresented  to  him,  may  retain  what  he  has 
secured  with  an  abatement  out  of  the  purchase  money  for  so  much  as 
the  quantity  falls  short  of  the  representation,  equity  in  such  a  case 
will  cancel  a  trust  deed  or  mortgage  given  to  secure  payment  of  part 
of  the  purchase  price,  and  yet  permit  the  sale  to  stand  adjusting  the 
compensation  in  proportion  to  the  deficit.'  In  setting  aside  a  convey- 
ance as  in  fraud  of  creditors,  the  court  should  direct  what  portion  of 

14.  Bell  17.  Campbell,  123  Mo.  1,  25      19.  93  A.  S.  R.  154  note. 

S.  W.  359,  45  A.  S.  R.  505.  20.  Swan  v.  Talbot,  152  Cal.  142,  94 

15.  Lee  t?.  Laprade,  106  Va.  594,  56  Pac.  238,  17  L.R.A.(N.S.)1066. 

S.  E.  719,  117  A.  S.  R.  1021  and  note,  1.  Johnston's    Heirs    r.  MitcheU's 

10  Ann.  Gas.  303.  Heirs,  1  A.  K.  Marsh.  (Ky.)  225,  10 

16.  Pearson  v.  Cos,  71  Tex.  246,  9  Am.  Dec.  727;  Jopling  v.  Dooley,  1 
S.  W.  124,  10  A.  S.  R.  740.  Yerg.  (Tenn.)  289,  24  Am.  Dee.  450 

17.  Perry  v.  Boyd,  126  Ala.  162,  28  and  note;  Bailey  v.  James,  11  Grat. 


18.  Clay  V.  Hammond,  199  111.  370,  2.  MeGhee  v.  BeU,  170  Mo  121,  70 
65  N.  E.  352,  93  A.  S.  R.  146  and  note  S.  W.  493,  59  LJCA.  761. 
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the  property  should  be  applied  to  the  satisfaction  of  such  claims  in 
order  that  tfie  balance  may  be  restored  to  the  persons  from  whom  it 

was  taken,  since  such  conveyance  is  valid  as  against  all  except  the 
creditors  of  their  grantor  •  Equity,  of  course,  will  not  annul  a  con- 
tract and  set  up  another  at  the  instance  of  the  party  in  fault  and  with- 
out the  assent  of  the  other;  consequently,  where  one  leases  land  to 
lessees  for  their  lives,  and  the  lessor  is  to  occupy  the  land  as  long  as 
he  performs  certain  services  which  he  covenants  to  render  for  the  sup- 
port and  comfort  of  the  lessees,  and  his  occupancy  is  afterwards  for- 
feited for  breach  of  covenant,  equity  will  not  restore  the  lessor  to  the 
whole  possession  of  the  land  on  the  annual  or  other  periodical  payment 
to  the  lessees  of  a  specified  sum.* 

II.  JUBISDICTIONAL  REQUISITES  AND  RiGHT  TO  RELIEF 

4.  In  GeneraL — The  right  of  a  court  of  chancery  to  pass  on  the 
question  of  granting  the  cancellation  of  a  written  instrument  is  de- 
pendent on  its  possessing  jurisdiction  both  of  the  parties,  and  of  the 
subject  matter,  involved.  Jurisdiction  of  the  parties  is  ordinarily  ob- 
tained by  subjecting  them  personally  to  the  authority  of  the  court, 
and  this  is  all  that  is  necessary  even  though  the  property  to  which  the 
instrument  relates  is  situated  beyond  the  territorial  limits  of  its  ju- 
risdiction ;  for  in  decreeing  cancellation  equity,  as  a  rule,  operates  not 
in  rem,  but  wholly  in  personam  by  working  on  the  volition  or  con- 
science of  the  defendant.*  Thus  where  the  court  acquires  jurisdiction 
of  the  person,  it  is  invested  with  full  power  to  proceed  to  a  final  decree 
in  all  cases  where  it  is  sought  to  compel  the  cancellation  of  deeds  to 
lands.  As  the  relief  sought  does  not  require  the  court  to  deal  directly 
with  the  estate  itself,  the  proceeding  does  not  affect  the  real  estate,  and 
the  court,  having  the  parties  in  interest  all  before  it,  may  proceed, 
although  the  land  to  which  the  controversy  relates  may  he  without 
the  jurisdiction  of  the  court.*  Accordingly  if  the  court  has  acquired 
jurisdiction  of  tlie  person  of  one  who  has  by  fraud  obtained  a  deed  for 
land  lying  in  another  state,  and  had  it  recorded  tliere,  it  may  decree 
that  he  and  his  grantee,  if  the  latter  is  not  entitled  to  he  protected  as  a 
bona  fide  purchaser,  shall  release  their  claims  acquired  under  such 
fraudulently  obtained  deed.''  So  a  suit  to  cancel  a  deed,  alleged  to  be 
in  trust  only,  may  be  brought  in  the  county  where  the  defendant  re- 

3.  Murray  v.  Murray,  115  Cal.  266,  Smith,  135  N.  C.  443,  47  S.  E.  597,  65 
47  Pac.  37,  56  A.  S.  R-  97,  37  L.R.A.  L.R.A.  924. 

626.    And  see  Frauduli^  Convey-  69  L.R.A.  682  note. 

ANCES.  6.  Hayes  v.  O'Brien,  149  HI.  403, 

4.  BanHec  v.  Adams,  20  Vt.  415,  50  37  N.  E.  73,  23  L.R.A.  555. 
Am.  Dee.  44  and  note.  69  L.R.A.  682  note. 

6.  State  V.  District  Court  of  Pine     7.  Cooley  v.  Scarlett,  38  HI.  316,  87 
County,  94  Minn.  370,  102  N.  W.  869,  Am.  Dec.  298  and  note. 
3  Ann.  Cas.  725  and  note;  Allred  v. 
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sides,  instead  of  the  county  where  the  land  is  situated.^  In  hke  man- 
ner, the  rule  is  well  settled  that  an  action  to  set  aside  a  contract  for  the 

sale  of  realty  is  a  transitory  and  not  a  local  action  and  like  other  tran- 
sitory actions,  must  be  brought  in  the  county  whose  courts  have  ju- 
risdiction of  the  parties,  irrespective  of  whether  the  land  be  located 
in  the  same  or  in  another  county.*  But  where  an  action  is  brought 
not  only  for  the  purpose  of  securing  relief  by  way  of  cancellation,  but 
also  of  enforcing  a  lien  on  the  realty  in  question,  which  would  result 
from  the  rescission,  the  suit  is  local  in  character  and  must  be  brought 
in  the  county  where  the  land  is  situated.^**  While  a  proceeding  for 
cancellation  is  generally  considered  as  in  personam,**  in  some  jurisdic- 
tions, by  statute,  a  suit  in  equity  to  cancel  "a  deed  for  fraud  and 
revest  title  is  a  proceeding  in  rem,  and  must  be  brought  in  the  county 
where  the  land  lies  and  may  be  prosecuted  against  a  nonresident  by 
publication  of  the  summons.**  In  addition  to  acquiring  jurisdiction 
of  the  parties,  the  court,  as  has  been  previously  intimated,  must  possess 
jurisdiction  of  the  subject  matter  as  well.  The  character  of  the  relief 
prayed  for  is  not  in  itself  sufficient  to  establish  the  existence  of  the 
latter,  for  in  equity  a  petitioner  must  not  only  demand  relief  of  an 
equitable  character,  but  he  must  base  his  right  thereto  upon  some 
ground  which  calls  for  the  interposition  of  chancery  and  can  be  made 
the  basis  of  its  assuming  jurisdiction.  As  such  grounds  are  identical 
with  those  upon  which  the  ultimate  right  to  relief  depends,  they  will 
be  discussed  in  the  following  sections  not  only  from  the  jurisdictional 
standpoint,  but  from  that  of  sufficiency  for  the  relief  sought,  as  well. 

5.  Adequacy  of  Remedy  at  Law. — As  is  well  known,  courts  of  equi- 
ty will  not  assume  jurisdiction  where  the  powers  of  the  ordinary  courts 
are  sufficient  for  the  purposes  of  justice;  that  is,  where  the  plaintiff 
can  have  as  effectual  and  complete  a  remedy  in  a  court  of  law  as  in 
a  court  of  equity,  and  that  remedy  is  direct,  certain  and  adequate. 
But  where  there  is  a  clear  right,  and  yet  there  is  no  remedy  in  a  court 
of  law,  or  the  remedy  is  not  plain,  adequate  and  complete,  and  adapted 
to  the  particular  exigency,  then  and  in  such  cases  courts  of  equity  will 
assume  jurisdiction. Accordingly  equity  will  not  decree  the  cancella- 

8.  Vandever's  Adm'fs  v.  Freeman,  47  Pac,  37,  56  A.  S.  R.  97,  37  L.R.A. 
20  Tex.  333,  70  Am.  Dee.  391  and  note.  626. 

9.  State  V.  District  Court  of  Pine  IS.  Fields  v.  Clayton,  117  Ala.  538, 
County,  94  Minn.  370,  102  N.  W.  869,  23  So.  530,  67  A.  S.  R.  189  and  note; 
3  Ann.  Gas.  725  and  note.  See  also  Ada  County  v.  Bullen  Bridge  Co.,  5 
Venue.  Idaho  79, 188,  47  Pac.  818,  95  A.  S.  R. 

10.  3  Ann.  Cas.  728  note.  And  see  180  and  note,  36  L.R.A.  367  and  note; 
Venue.  Miller  v.  Kettenbach,  18  Idaho  253. 

11.  AUred  v.  Smith,  135  N.  C.  443,  109  Pac.  505,  138  A.  S.  R.  192  and 
47  S.  E.  597,  65  L.R.A.  924.  note;  Anderson  v.  Hammon,  19  Ore. 

12.  McLaughlin  v.  McCrory,  55  Ark.  446,  24  Pac.  228,  20  A.  S.  E.  832  and 
442,  18  S.  W.  762,  29  A.  S.  R.  56  and  note;  Ritterhoff  v.  Puget  Sound  Nat. 
note;  Murray  v.  Murray,  115  CaL  266,  Bank,  37  Wash.  76,  79  Pac.  601,  107 
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tion  of  a  written  instrument  when  the  I^al  remedy  by  an  action  or  de- 
fense is  plain,  adequate,  and  complete.^^  This  principle  is  subject  to 

the  qualification,  however,  that  to  exclude  the  equitable  jurisdiction, 
the  legal  remedy  must  be,  in  all  respects,  as  satisfactory  as  the  reUef 
furnished  by  a  court  of  equity."  Accordingly,  while  it  is  generally 
held  that  fraud  in  the  procurement  of  a  contract  is  not  of  itself  suffi- 
cient to  take  a  case  out  of  the  rule,'*  it  is  equally  well  settled  that  chan- 
cery will  exercise  its  concurrent  jurisdiction  where  it  may  grant  more 
complete  relief  by  compelling  the  cancellation  or  surrender  of  the  in- 
strument fraudulently  obtained. In  general,  however,  the  burden  of 
proof  is  on  the  plaintiff  to  show  that  his  legal  remedy  is  inadequate 
and  failure  to  make  this  showing  will  prevent  a  decree  of  cancella- 
tion.Thus,  equity  will  not  set  aside  a  sale  of  land  on  account  of 
mere  defects  of  title  except  in  case  of  fraud,  but  will  leave  the  pur- 
chaser to  his  remedy  on  the  covenants  in  his  deed.'*  Kor  will  cancella- 
tion of  a  contract,  fair  in  its  origin,  be  granted  merely  on  the  score  of 
default  or  abandonment;  relief  of  that  nature  will  not  be  given  except 
where  the  facts  would  defeat  an  action  at  law.**  Moreover,  by  the 
decided  weight  of  authority,  the  mere  ordinary  danger  of  losing  evi- 
dence to  establish  a  defense,  even  where  no  action  at  law  has  as  yet 
been  brought  upon  the  instrument,  is  not  of  itself  sufficient  to  sustain 
the  jurisdiction.'  It  should  be  noted,  however,  that  where  it  appears 
from  the  bill  that  equity  has  jurisdiction,  reUef  in  that  form  may  be 

A.  S.  R.  791  and  note.  See  also  16.  Common  Cduncil  of  Cedar 
Egurnr.  Springs  v.  Seblieh,  81  Mich.  405,  45 

14.  Sunset  Telephone  &  Telegraph  N.  W.  994,  8  L.R.A.  851;  The  Sailors 
Co.  V.  Williams,  162  Fed.  301,  89  C.  v.  Woelfle,  118  Teiin.  755,  102  S.  W. 
C.  A.281,22L.R.A.(N.S.)  374;  Bank-  1109,  12  L.R.A.(N.S.)  881  and  Dote; 
ers  Reserve  Life  Co.  v.  Omberson,  123  Johnson  «.  Swanke,  128  Wis.  68,  107 
Minn.  285,  143  N.  W.  735,  48  L.RA.  N.  W.  481,  8  Ann.  Cas.  544  and  note, 
(N.S.)  265  and  note;  Norris  v.  Crowe,  5  L.R.A.(N.S.)  1048. 
206  Pa.  St.  438,  55  AU.  1125,  98  A.  17.  Swan  v.  Talbot,  152  Cal.  142, 
S.  R.  783;  Johnson  v.  Swanke,  128  94  Pac.  238, 17  L.R.A.(N.S.)  1066  and 
Wis.  68,  107  N.  W.  481,  8  Ann.  Cas.  note;  John  Hancock  Mut.  Life  Ins.  Co. 
544  and  note,  6  L.R.A.(N.S.)  1048.       v.  Dick,  U4  Mich.  337,  72  K.  W.  179, 

11  LJi.A.  68  note.  43  L.R.A.  566;  Fred  Macey  Co.  v. 

IB.  Fitzmauriee  «.  Mosier,  116  Ind.  Macey,  143  Mich.  138,  106  N.  W.  722, 
363,  16  N.  B.  175,  19  N.  E.  180,  9  A.  5  L.R.A.{N.S.)  1038  and  note.  See  in- 
S.  R.  854  and  note;  Powell  v.  Camp-  fra,  par.  9. 

bell,  20  Nev.  232,  20  Pac.  156,  19  A.  18.  Howerton  v.  Kansas  Natural 
S.  R,  350,  2  LJI.A.  615;  Vanderbilt  Gas  Co.,  81  Kan.  553,  106  Pac.  47,  34 
V.  Mitchell,  72  N.  J.  Eq.  910,  67  Atl.  L.RJi..(N.S.)  34;  Handley  v.  Sprinkle, 
97,14L.R.A.(N.S.)  304;  Pennsylvania  31  Mont.  57,  77  Pac  296,  3  Ann.  Cos. 
Co.  for  Insurance  on  Lives  and  Orant-  531, 

ing  Annuities  v.  Franklin  Fire  Ins.  19.  Woodruff  v.  Bunee,  9  Paige 
Co.,  181  Pa.  St.  40,  37  Atl.  191,  37  (N.  Y.)  443,  38  Am.  Dee.  559  and 
L.R.A.  780  and  note;  Blake  v.  O'Neal  note. 


63  W.  Va.  483,  61  S.  E.  410, 16  L.R.A.     20.  FaUs  v.  Carpenter,  21  N.  C.  237, 


(N.S.)  1147. 
11  L.R.A.  68,  69  note. 


28  Am.  Dee.  592  and  note. 
1.  Sunset  Telephone  &  Telegraph 
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granted  even  if  there  be  an  adequate  remedy  at  law,  if  all  the  parties 
to  the  suit  submit  themselves  without  objection  to  the  jurisdiction 
of  the  chancellor.  To  insure  the  dismissal  of  a  complaint  because 
of  the  adequacy  of  the  petitioner's  remedy  at  law,  that  fact  should 
be  pleaded  by  the  defendant.*  Where  a  bill  in  equity  is  dismissed  for 
want  of  jurisdiction,  on  the  ground  that  an  adequate  remedy  at  law 
exists,  the  court  should  not  incorporate  in  its  decree  a  finding  of  facta 
which  may  have  the  effect  of  prejudicing  the  case  if  an  action  should 
be  brought  at  law.' 

6.  Right  to  Specific  Performance. — There  is  a  broad  and  strong  line 
of  distinction  between  an  application  for  specific  execution  and  an  ap- 
plication to  rescind.  Executory  contracts  for  real  property,  and  some 
other  subjects,  offer  to  the  party  the  alternative  of  either  suing  at  law 
for  damages  or  asking  the  aid  of  equity  to  obtain  the  specific  thing. 
The  application  to  equity  is  not  ez  debito,  but  merely  presents  to  the 
sound  discretion  of  that  forum  the  question  whether  it  is  better  for  the 
furtherance  of  justice,  considering  all  the  circumstances  of  the  case, 
to  give  the  party  a  specific  execution,  or  to  leave  him  to  his  legal 
remedy.  The  question  is  different  where  a  party  asks  the  court  to 
rescind  a  contract,  especially  an  executed  contract.  In  the  first  case 
the  court  merely  decides  which  of  two  remedies  a  party  shall  pursue. 
In  the  second,  it  annihilates  a  solemn  contract.  In  other  words  rescis- 
sion or  cancellation  necessarily  involves  a  determination  that  the  con- 
tract in  question  should  not  be  enforced  either  at  law  or  in  equity, 
whereas  the  only  point  concluded  by  a  refusal  of  specific  performance 
is  that  the  complainant  is  not  entitled  to  enforcement  in  equity,  by 
means  of  specific  execution.  It  does  not  necessarily  follow,  therefore, 
that  one  as  against  whom  equity  has  refused  specific  performance,  is 
entitled  to  the  cancellation  or  rescission  of  the  contract  in  question, 
as  it  may,  nevertheless,  be  perfectly  valid  and  justly  enforceable 
against  him  at  law.  Although  specific  performance  will  always  be 
denied  where  resci^ion  or  cancellation  would  be  granted,  the  denial 
of  the  former  is  not  a  logical  basis  for  granting  the  latter,  though 
of  course  in  some  instances  where  specific  performance  is  refused, 
rescission  or  cancellation  may  be  obtained.*  At  times  the  courts 
have  made  the  somewhat  inaccurate  aad  misleading  statement  that 
where  a  specific  performance  would  be  refused,  rescission  or  cancel- 
lation will  generally  be  granted.' 

7.  Fiduciary  Relations,  Duress,  or  Undue  Influence. — A  person  ia 
said  to  stand  m  a  fiduciary  relation  to  another  when  he  has  rights  and 

Co.  V.  Williams,  162  Fed.  301,  89  0.  3.  Vannatta  v.  Lindley,  198  lU.  40, 
C.  A.  281,  22  L.R:A.(N.S.)  374.  64  N.  E.  735,  92  A.  S.  B.  270  and  note. 

2.  Bank  of  Utica  v.  Mersereau,  3     4.  Thompson  v.  Jackson,  3  Rand. 
Barb.  Ch.  (N.  T.)  528,  49  Am.  Dec.  (Va.)  504, 15  Am.  Dec.  72L 
189.  5.  Hendry  v.  Benlisa,  37  Fla.  609, 

11  L.RA.  69  note.  20  So.  800,  34  LJt.A.  283;  Kirby  v. 
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duties  which  he  is  bound  to  exercise  for  the  benefit  of  that  other 
person.  In  such  case  he  is  not  allowed  to  derive  any  profit  or  ad- 
vantage from  the  relation  between  them,  except  upon  proof  of  full 
knowledge  and  consent  of  such  other.  The  relation  of  attorney  and 
client,  principal  and  agent,  guardian  and  ward,  are  familar  illustra- 
tions of  fiduciary  relation.*  Ordinarily  the  burden  of  proving  undue 
influence  or  duress  for  the  purpose  of  having  an  instrument  set  aside 
is  on  the  party  seeking  that  relief ; '  but  the  existence  of  a  fiduciary 
relation  between  the  parties  to  a  transaction  creates  a  presumption  of 
influence  which  imposes  on  the  one  receiving  the  beneflt  the  burden 
of  proving  absence  of  undue  influence  by  showing  that  the  other 
party  acted  on  the  competent  and  independent  advice  of  another,  or 
such  facts  as  will  satisfy  the  court  that  the  dealing  was  at  arm's 
length,  or  that  the  transaction  was  had  in  the  most  perfect  good  faith 
on  his  part  and  was  equitable  and  just.®  In  accordance  with  the 
above  principles,  contracts  made  by  children  in  favor  of  their  parents 
are  objects  of  close  scrutiny.  If  they  are  not  reasonable,  and  entered 
into  with  perfect  good  faith,  and  especially  where  the  original  pur- 
poses for  which  they  have  been  obtained  are  perverted  or  used  as  a 
cover,  they  will  be  set  aside,  save  as  to  third  persons.  The  same  prin- 
ciple applies  to  quasi  guardians  and  confidential  advisers,*  and  has  also 
been  applied  to  trustees  in  dealing  with  their  cestuis  que  trust,^^  to 
husbands  in  their  relations  with  their  wives,^^  to  priests  in  their 
relations  with  their  parishioners,'*  and  to  the  promoters  of  a  corpora- 
tion in  transacting  business  with  their  companies.'*  The  authorities 
are  in  harmony  that  whatever  destroys  free  agency  and  constrains  the 
person  whose  act  is  brought  in  judgment  to  do  what  is  against  his  will, 
and  what  he  would  not  have  done  if  left  to  himself,  is  either  undue  in- 
fluence or  duress,  whether  the  control  be  exercised  by  physical  force, 
threats,  importunity,  or  any  other  species  of  mental  or  physical 
coercion,  and  an  instrument  executed  under  such  circumstances  will 
be  canceled.'^  Although  it  spears  that  a  deed  or  will  was  executed 

Hflrrison,  2  Ohio  St.  326,  59  Am.  Dee.  83  Am.  Dec.  593  and  note;  Davis  v. 
677  and  note.  Stranger's  Ex'r,  86  Va.  793,  11  S.  E. 

6.  Dick  V.  Albere,  243  111.  231,  90  N.  406,  8  L.R.A.  261  and  note. 

E.  683,  134  A.  S.  R.  369  and  note.  10.  Smith  v.  Townshend,  27  Md.  368, 

7.  Tompkins  v.  Tompkins,  257  III.  92  Am.  Dec.  637  and  note.  And  see 
557,  100  N.  E.  965,  Ann.  Caa.  1914B  generally,  Trusts. 

158;  Mallow  v.  Walker,  115  la.  238,  11.  Boyd  v.  De  La  Montagnie,  73  K. 

88  N.  W.  452,  91  A.  S.  R.  158.  And  Y.  498,  29  Am.  Rep.  197.   See  Hcs- 

see  Duress.  band  and  Wife. 

8.  Nelson  v.  Brown,  164  Ala.  397,  12.  Gilmore  v.  Lee,  237  111,  402,  86 
51  So.  360,  137  A.  S.  R.  61  and  note;  N.  E.  568,  127  A.  S.  R.  330  and  note- 
Gilmore  r.  Lee,  237  HI.  402,  86  N.  E.  13.  Old  Dominion  Copper  Min.  & 
568,  127  A.  S.  R.  330  and  note;  Hen-  Smelting  Co.  v.  Bigelow,  188  Mass. 
san  V.  Cooksey,  237  111.  620,  86  N.  E.  315,  74  N.  E.  653,  108  A.  S.  R.  479. 
1107,  127  A.  S.  R.  345  and  note.  See  Corporations. 

9.  Highberger  v.  StiCBer,  21  Md.  338,  14.  Sfaipman  v.  Furniss,  69  Ala.  555. 
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at  the  su^estion  or  request  of  the  grantee  or  devisee,  and  was  prompt- 
ed  by  the  influence  which  he  acquired  by  business  confidence  or  the 
showing  of  an  affection  and  regard,  nevertheless  such  a  showing  does 
not  prove  undue  influence  unless  freedom  of  will  has  in  some  way 
been  impaired  or  destroyed.  A  deed  will  not  be  canceled  on  the 
ground  of  undue  influence  unless  it  appears  that  the  grantor  was  not 
a  free  agent  at  the  time  the  deed  was  executed. Moreover  force, 
to  constitute  duress  must  be  unlawful ;  consequently,  it  has  been  held 
that  it  is  no  ground  to  cancel  a  bond  executed  to  stop  a  prosecution 
for  seduction,  that  the  man  subsequently  discovered  proof  exonerat* 
ing  him  of  the  crime.^' 

8.  Fraud,  Misrepresentation,  and  Concealment  in  General. — ^The 
jurisdiction  of  equity  to  decree  cancellation  for  fraud  or  misrepresenta- 
tion is  well  recognized,"  though  its  exercise,  and  in  some  jurisdictions 
its  very  existence,  is  dependent  on  the  inadequacy  of  the  remedy  at 
law.**  The  jurisdiction  of  equity  in  such  cases  is  not  limited  to  ex- 
ecutory contracts;  nor  can  set  rules  be  prescribed  as  to  just  what 
kinds  of  fraud  may  be  relieved  against,  for  the  jurisdiction  of  chancery 
where  fraud  is  concerned  is  as  broad  and  far  reaching  as  the  forms, 

44  Am.  Rep.  528  and  note;  Kronmeyer  E.  391,  103  A.  S.  R.  230;  Matlack  v. 
V.  Buck,  258  111.  586,  101  N.  E.  935,  Shaffer,  51  Kan.  208,  32  Pac.  890,  37 

45  L.R.A.(N.S.)  1182;  Asbmead  «.  A.  S.  R.  270  and  note;  Waters  «.  Mat- 
Reynolds,  134  Ind.  139,  33  N.  E.  763,  tingly,  1  Bibb  (Ky.)  244,  4  Am.  D,ec. 
39  A.  S.  R.  238  and  note;  Mallow  v.  631  and  note;  Campbell  v.  Wbitting- 
Walker,  115  la.  238,  88  N.  W.  452,  91  ham,  5  J.  J.  Marsh.  (Kv.)  96,  20  Am. 
A.  S.  R.  158;  Central  Bank  of  Fred-  Dec.  241;  Harper  v.  Harper,  85  Ky. 
crick  V.  Copeland,  18  Md.  305,  81  Am.  160,  3  S.  W.  5,  7  A.  S.  R.  583 ;  Fred 
Dec.  597  and  note;  Bell  v.  Campbell,  Maeev  Co.  v.  Macey,  143  Mich.  138, 
123  Mo.  1,  25  S.  W.  359,  45  A.  S.  R.  106  N.  W.  722,  5  L.R.A.(N.S.)  1036 
505  and  note.  and  note;  Crawford  v.  Mobile,  J.  &  K. 

15.  Tompkins  v.  Tompkins,  257  III.  C.  R.  Co.,  83  Miss.  708,  36  So.  82,  102 
557,  100  N.  E.  965,  Ami.  Cas.  1914B  A.  S.  R.  476  and  note;  Morgan  v.  Din- 
158;  Mallow  v.  Walker,  115  la.  238,  88  ges,  23  Neb.  271,  36  N.  W.  544,  8  A. 
N.  W.  452,  91  A.  S.  R.  158;  Jones  v.  S.  R.  121  and  note;  Crane  v.  Conklin, 
Gorham,  90  Ky.  622,  14  S.  W.  599,  29  1  N.  J.  Eq.  346,  22  Am.  Dec.  519;  Van- 
A.  S.  R.  423,  10  L.R.A.  223.  derbilt  i'.  MitcheU,  72  N.  J.  Eq.  910, 

34  A.  S.  R.  90  note.  67  Atl.  97,  14  L.R.A.(N.S.)  304  and 

16.  Griffin  V.  Griffin,  130  Ga.  527,  61  note;  Maise  v.  Garner,  Mart.  &  Y. 
S.  E.  16,  14  Ann.  Cas.  866,  16  L.R.A.  (Tenn.)  383,  17  Am.  Dec.  817;  Hale 
(N.S.)  937.   And  see  Duress.  v.  Hale,  62  W.  Va.  609,  59  S.  E.  1056, 

17.  Sunset  Telephone  &  Telegraph  14  L.R.A.(N.S.)  221;  Johnson  e. 
Co.  V.  Wyiiams,  162  Fed.  301,  89  C.  Swanke,  128  Wis.  68,  107  N.  W.  481, 
C.  A.  281,  22  L.R.A.(N.S.)  374;  Perry  8  Ann.  Cas.  544,  5  L.R.A.(N.S.)  1048 
V.  Boyd,  126  Ala.  162,  28  So.  711,  85  and  note. 

A.  S.  R.  17  and  note;  Swan  v.  Talbot,  11  LJI.A.  68  note;  43  L.R.A.(N.S.) 

152  Cal.  142,  94  Pae.  238,  17  L.R.A.  924  note;  Ann.  Cas.  1912C  762  note; 

(N.S.)  1066;  Sherwood  v.  Salmon,  5  22  Eng.  Rul.  Cas.  902  note. 

Day  (Conn.)  439,  5  Am.  Dee.  167;  18.  See  tn/ni,  par.  9. 

Hursen  v.  Hursen,  212  lU.  377,  72  N.  19.  22  Eng.  Rul.  Cas.  902  note. 
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the  devices,  and  the  ramifications  of  fraud  can  extend.''^  The  fraud, 
however,  must  he  in  the  original  contract  or  transaction,  and  not  in 
its  non-fulfillment;  for  if  the  original  transaction  was  valid  at  the 
time,  it  is  not  rendered  invalid  by  any  subsequent  act  or  omission  on 
the  part  of  the  wrongdoer.  Although  evidence  of  subsequent  acts  will 
not  change  the  nature  of  the  transaction,  it  may  neverthdeas  be  in- 
dicative of  fraud  in  the  original  deal.^  Moreover,  if  a  person  claims 
that  a  contract  or  conveyance  was  procured  by  fraud,  he  must  elect 
to  rescind  promptly  or  he  will  be  barred  from  relief  upon  the  ground 
of  having  ratified  the  transaction.*  In  harmony  with  these  prin- 
ciples, courts  of  equity  wiU  cancel  contracts  on  the  ground  of  false 
representations  constituting  an  inducement  to  the  contract,  and  on 
which  the  injured  party  had  a  right  to  rely,  especially  where  such  rep- 
resentations are  peculiarly  within  the  knowledge  of  the  party  making 
them.*  Strictly  speaking  the  burden  of  proving  fraud  or  misrepre- 
sentation is  upon  the  party  aggrieved  thereby,  but  when  the  relation 
between  the  parties  contracting  appears  to  be  such  as  renders  it  prob- 
able that  an  unfair  advantage  has  been  taken  by  either,  the  transaction 
is  presumably  fraudulent;  and  where  the  presumption  is  against  the 
validity  of  the  transaction,  it  is  incumbent  on  the  party  claiming 
under  it  to  show  that  it  was  fair  by  evidence  in  addition  to  that  derived 
from  the  execution  of  the  instrument  sought  to  be  canceled.*  It  is  a 
natural  consequence  of  the  equitable  jurisdiction  to  decree  the  cancella- 
tion of  a  fraudulent  instrument,  that  the  court  should  inhibit  the 
defendant  from  continuing  any  legal  proceedings,  through  which  he 
is  attempting  to  assert  a  right  based  on  the  existence  of  that  instru- 

20.  "Vanderbilt  v.  MiteheU,  72  N.  J.  92  N.  E.  670,  20  Ann.  Cas.  910,  32 

Eq.  910,  67  Atl.  97,  14  L.BA..(N.S.)  L.R.A.(N.S.)  127  and  note;  Finlayson 

304  and  note.  v.  Finlayson,  17  Ore.  347,  21  Pae.  57, 

1.  Crane  v.  Conklin,  1  N.  J.  Eq.  346,  11  A.  S.  R.  836,  3  L.R.A.  801  and  note ; 
22  Am.  Dec.  519.  Rockafellow  v.  Baker,  41  Pa.  St.  319, 

2.  Bumham  v.  Bumham,  119  Wis.  80  Am.  Dec.  624  and  note;  Byrd  v. 
509,  97  N.  W.  176,  100  A.  S.  R.  895.  Byrd,  95  Tenn.  364,  32  S.  W.  198,  49 

9  L.R.A.  609  note.  A.  S.  R.  932  and  note;  Chicago,  T.  & 

3.  Lawrence  v.  Gayetty,  78  Cal.  126,  M.  C.  Ry.  Co.  v.  Titterington,  84  Tex. 
20  Pac.  382,  12  A.  S.  R.  29  and  note;  218, 19  S.  W.  472,  31  A.  S.  R.  39  and 
Rheingans  v.  Smith,  161  Cal.  362,  119  note;  Crompton  v.  Beedle,  83  Vt.  287, 
Pac.  494,  Ann.  Cas.  1913B  1140;  Sher-  75  Atl.  331,  Ann.  Cas.  1912A  399,  30 
wood  V.  Salmon,  5  Day  (Conn.)  439,  L.K.A.(N.S.)  748;  Seddon  v.  North- 
5Am.  Dec.  167;  Jones  v.MeEbroy,  134  eastern  Salt  Co.  [1905]  1  Cfa.  (Eng.) 
Ga.  857,  68  S.  E.  729, 137  A.  S.  R.  276  326, 1  Ann.  Cas.  514  and  note. 

and  note;  Collier  v.  Collier,  137  Ga.  12  A.  S.  R.  37  note;  1  Ann.  Cas. 

658,  74  S.  E.  275,  Ann.  Cas.  1913A  517  note. 

1110 ;  Coles  v.  Kennedy,  81  la.  360,  46  As  to  what  e<Histitntes  false  repre- 

N.  W.  1088,  25  A.  S.  R.  503  and  note;  soitatipns,  the  subject  matter  thereof 

Bibb  tt.  Prather,  Ky.  Dee.  136,  2  Am.  and  a  general  discussion  of  the  right 

Dee.  711;  Morgan  v.  Dinges,  23  Neb.  of  the  injured  party  to  relief,  see 

271,  36  N.  W.  544,  8  A.  S.  R.  121  and  ^baud  and  Decett. 

note;  Adams  v.  OUlig,  199  N.  T.  314,  4.  11  L.R.A.  67  note. 
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ment,  this  being  a  necessary  part  of  the  remedy;  and  to  afford  full 
relief  may  decree  a  cancellation  of  the  instrument^  It  has  been  held, 
however,  that  the  prosecution  of  a  suit  in  ejectment  will  not  be  en- 
joined, nor  the  deed  under  which  the  plaintiff  in  ejectment  claims 
canceled,  on  the  ground  that  such  deed  and  the  record  thereof  have 
been  fraudulently  altered  • 

9.  Basis  of  Jurisdiction  to  Relieve  against  Fraud,  etc — Chancery 
jurisdiction  to  decree  the  cancellation  of  instruments  vitiated  by  the 
practice  of  fraud  or  misrepresentation  in  their  procurement  is  based 
rather  on  the  inadequacy  of  the  remedy  at  law  than  on  fraud  itself; 
for  it  had  its  inception  in  the  original  want  of  power  in  the  courts  of 
law  to  grant  relief  in  such  cases.  In  accordance  with  the  well  known 
rule  that  once  equitable  jurisdiction  is  established  for  a  certain  pur- 
pose, it  is  not  abridged  by  the  subsequent  institution  of  legal  remedies 
designed  to  serve  the  same  end,  the  power  of  equity  courts  in  this  re- 
spect was  not  affected  by  the  fact  that  in  process  of  time  courts  of  law 
assumed  to  grant  complete  reUef  against  fraud.  Accordingly  the 
English  doctrine  adopted  in  some  American  jurisdictions  is  that  equity 
has  concurrent  jurisdiction  with  courts  of  law  in  all  cases  of  fraud 
and  misrepresentation,  and  may  decree  the  cancellation  of  instru- 
ments on  tibiose  grounds,  if  it  sees  fit,  notwithstanding  the  existence  of 
an  adequate  remedy  at  law,  though  that  circumstance  might  affect  the 
court's  discretion  in  the  exercise  of  its  power.'  It  should  be  noted  that 
some  of  the  American  decisions  in  this  class  proceed  on  the  erroneous 
theory  that  fraud,  and  not  an  original  lack  of  remedy  at  law,  ia  the 
source  of  equity  jurisdiction  in  such  cases,  the  result  of  which  is  a 
tendency  to  grant  relief  even  where  the  remedy  at  law  is  perfectly 
adequate.^  In  contradistinction  to  those  cases  which  follow  the  Eng- 
Hsh  doctrine,  either  on  the  correct  or  the  erroneous  theory  as  to  ttie 
source  of  equity's  jurisdiction  to  cancel  an  instrument  procured  by 
fraud  or  misrepresentation,  there  is  another  class  of  American  deci- 
sions which,  while  recognizing  the  fact  that  a  lack  of  an  adequate 
remedy  at  law  is  the  true  basis  of  such  jurisdiction,  nevertheless  hold 
that  equity  has  not  concurrent  jurisdiction  with  courts  of  law  and 
can  grant  relief  only  where  the  legal  remedy  is  inadequate  *  Such 

5.  Smith  V.  Werkheiser,  152  Mich.  J.  Eq.  264,  49  Atl.  578,  55  L.R.A.  570; 
177,  115  N.  W.  964,  125  A.  S.  R.  406,  Maise  v.  Garner,  Mart.  &  Y.  (Tenn.) 
15  L.R.A.(N.S.)  1092  and  note.  383, 17  Am.  Dec.  817. 

8  Ann.  Cas.  548  note.  5  L.R.A.(N.S.)  1037,  1038  note;  5 

6.  WUsoii  V.  MUler,  143  Ala.  264,  L.R.A.(N.S.)  1050, 1051  note;  8  Ann. 
39  So.  178,  111  A.  S.  R.  42  and  note,  Cas.  550,  551  note. 

5  Ann.  Cas.  724.  8.  John  Hancock  Mut.  LLEe  Ins.  Co. 

7.  Sunset  Telephone  &  Telegraph  v.  Dick,  114  Mich.  337,  72  N.  W.  179, 
Co.  V.  Williams,  162  Fed.  301,  89  C.  43  L.R.A.  566;  Fred  Macey  Co.  v. 
C.  A.  281,  22  L.R.A.{N.S.)  374;  Crane  Macey,  143  Mich.  138,  106  N.  W.  722, 
V.  Conklin,  1  N.  J.  Eq.,.346,  22  Am.  5  L.R.A.(N.S.)  1036  and  note. 

Dec.  519;  Eggers  v.  Anderson,  63  K.      9.  County  of  Ada  v.  BuUen  Bridge. 
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holdings  are  generally  attributable  in  whole  or  in  part  to  local  consti- 
tutional guaranties  of  right  to  trial  by  jury,  which  are  regarded  as 
constituting  an  inherent  limitation  on  the  jurisdiction  of  courts  of 
equity.  Some  of  these  decisions,  however,  proceed  partially  on  the 
erroneous  theory  that  the  law  courts  always  afforded  some  relief 
against  fraud,  and  that  therefore  the  original  jurisdiction  of  equity  in 
such  cases  was  limited  to  instances  where  the  remedy  at  law  was  inad- 
equate.^* By  virtue  of  statute,  courts  of  equity  in  some  states  possess 
concurrent  jurisdiction  with  courts  of  law  in  all  cases  of  fraud.^^ 

10.  Cloud  on  Title. — ^Whenever  a  deed  or  other  instrument  exists, 
not  void  on  its  face,  which  may  be  vexatiously  or  injuriously  used 
against  a  party  having  the  rightful  possession  of  real  estate,  throwing 
a  cloud  or  suspicion  over  his  title  or  interest,  and  he  has  not  at  law  a 
plain  and  adequate  remedy  for  relief  against  it,  the  constant  practice 
of  a  court  of  equity  is  to  intervene,  and  remo\  e  the  cloud  or  suspicion, 
when  the  suspicion  is  reasonable,  by  directing  that  the  instrument  be 
delivered  up  and  canceled.*' 

11.  Void  or  Voidable  Instruments  in  General. — Courts  of  equity 
have  the  power  to  order  a  void  deed,  bond,  or  other  instrument,  to  be 
delivered  up  to  be  canceled,  even  in  cases  where  the  invalidity  appears 
on  the  face  of  the  instrument.**  Though  formerly  some  doubt  was 
entertained  as  to  whether  a  court  of  equity  ought  to  decree  cancellation 
of  instruments  absolutely  void  at  law,**  the  authorities  proceed  on  the 
general  principle  that  the  exercise  of  this  power  is  to  be  regulated  by 
sound  discretion  as  the  peculiar  circumstances  of  each  case  may  dictate, 
and  that  the  resort  to  equity,  to  be  sustained,  must  be  expedient,  either 
because  the  instrument  is  liable  to  abuse  from  its  negotiable  nature,  or 

Co.,  5  Idaho  188,  47  Pac.  818,  95  A.  son  v.  MUler,  143  Ala.  264,  39  So.  178, 

S.  R.  180;  Vannatta  v.  Lindley,  198  111  A.  S.  R.  42  and  note,  5  Ann.  Cas. 

lU.  40,  64  N.  E.  735,  92  A.  S.  R.  270;  724;  Polk  v.  Rose,  25  Md.  153,  89  Am. 

Bankers  Reserve  Life  Co.  v.  Omber-  Dee.  773  and  note;  Sneathen  v.  Sneath- 

son,  123  Minn.  285,  143  N.  W.  735,  48  en,  104  Mo.  201,  16  S.  W.  497,  24  A. 

L.R.A.(N.S.)  265  and  note;  Johnson  S.  R.  326  and  note. 

V.  Swanke,  128  Wis.  68, 107  N.  W  .481,  55  Am.  Dee.  141  note. 

8  Ann.  Cas.  544  and  note,  5  L.B.A.  For  a  complete  discussion  of  this 
(N.S.)  1048  and  note.  subject,  see  Cloud  on  Title. 

102  A.  S.  R.  477  note.  13.  Leigh  v.  Everheart's  Ex'r,  4  T. 

10.  County  of  Ada  v.  Bullen  Bridge  B.  Mon.  (Ky.)  379,  16  Am.  Dec.  160; 
Co.,  5  Idaho  188,  47  Pac.  818,  95  A.  Englebert  v.  TroxeU,  40  Neb.  195,  58 
S.  B.  180;  Pitzmauriee  v.  Mosier,  116  N.  W.  852,  42  A.  S.  R.  665,  26  L.R.A. 
Ind,  363,  16  N.  E.  175,  19  N.  E.  180,  177;  Jones'  Heirs  v.  Perry,  10  Yerg. 

9  A.  S.  R.  854;  Johnson  v.  Swanke,  (Tenn.)  59,  30  Am.  Dec.  430  and  note; 
128  Wis.  68,  107  N.  W.  481,  8  Ann.  Whitehouse  v.  Jones,  60  W.  Va.  680, 
Cas.  544,  5  L.R.A.(N.S.)  1048.  55  S.  E.  730, 12  L.R.A.(N.S.)  49. 

5  L.R.A.(N.S.)  1037,  1039  note.  11  L.R.A.  66  note. 

11.  5  L.R.A.(N.S.)  1037  note.  14.  Pitzmauriee  v.  Mosier,  116  Ind. 

12.  Sunset  Telephone  &  Telegraph  363,  16  N.  E.  175,  19  N.  E.  180,  9 
Co.  V.  Williams,  162  Fed.  301,  89  C.  A.  S.  R.  854  and  note. 

C.  A.  281,  22  L.R.A.(N.S.)  374:  Wil- 
R.  C.  L.  Vol.  IV.— 32.  4P7 
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because  the  defense  not  arising  on  its  face  may  be  difficult  oruncertfun 

at  law,  or  from  some  other  special  circumstances  peculiar  to  the  case, 
and  rendering  a  resort  to  equity  highly  proper,  and  clear  of  all  design 
to  promote  litigation  and  expense.**  However,  the  view  is  sometimes 
taken  that  equity  will  not  give  relief  by  way  of  cancellation  of  a  deed 
void  on  its  face,  because  it  convicts  itself  and  casts  no  cloud  upon  the 
title,**  and  accordingly  a  mortgage,  ineffective  at  law  to  include  after- 
acquired  property,  will  not  be  canceled  although  the  property  covered 
by  the  mortgage  and  the  after-acquired  property  were  so  intermingled 
as  to  destroy  the  identity  of  the  former.*'  In  cases  where  the  instru- 
ment is  on  its  face  valid,  and  especially  if  negotiable,  the  jurisdiction 
of  the  court  is  founded  on  the  principle  which  underlies  bills  qti4a 
timet.^^  Thus,  where  a  town  council  made  an  illegal  appropriation  on 
which  warrants  were  drawn,  it  was  held  that  equity  had  jurisdiction  to 
cancel  the  unpaid  warrants,  as  well  as  to  annul  the  appropriation  and 
compel  repayment  of  the  money  paid.*'  It  has  been  ruled,  however, 
th&t  an  ultra  vires  contract  with  a  corporation  will  not  be  canceled  by 
a  party  to  the  contract,  if  it  is  otherwise  unobjectionable.*®  The  death 
of  the  grantor  of  a  deed  of  trust  does  not  operate  as  a  revocation  of  a 
power  of  sale  contained  therein,  nor  limit  the  effect  of  the  deed,  and 
therefore  the  failure  to  present  to  the  administrator  of  the  deceased  the 
claims  secured  by  it  furnish^  no  ground  for  a  court  of  equity  to  cancel 
the  deed.*  Of  course,  whether  the  instrument  be  absolutely  void  or 
merely  voidable,  some  special  ground  for  equitable  relief  must  be 
shown ;  the  mere  fact  that  the  instrument  ought  not  to  be  enforced  is 
not  sufficient,  standing  alone,  to  justify  a  resort  to  equity.' 

12.  Forged  Instruments. — It  is  generally  maintained  that  an  al- 
legation that  an  instrument  is  forged  is  sufficient  to  confer  jurisdiction 
on  a  court  of  equity  to  cancel  or  rescind  it,  notwithstanding  any  rem- 
edy which  the  complainant  has  at  law.  Thus  a  court  of  equity  has 
jurisdiction  of  a  suit  for  the  cancellation  of  a  forged  note  brought  by 
the  purported  maker  against  the  payee,  who  is  alleged  to  be  asserting 
the  validity  of  such  note  and  attempting  to  negotiate  it.  The  com- 
plainant's remedy  at  law  in  such  case,  by  defending  against  the  note 
when  sued  thereon,  is  not  as  practical  and  efficient  as  that  in  equity, 
and  therefore  not  adequate  and  complete,  so  as  to  exclude  the  jurisdic- 

16.  Englebert  v.  Troxell,  40  Neb.  18.  9  A.  S.  R.  860  note. 

195,  58  N.  W.  852,  42  A.  S.  R.  665,  26  19.  RusseU  v.  Tate,  52  Ark.  541,  13 

LJI.A.  177.  S.  W.  130,  20  A.  S.  R.  193,  7  L.R.A. 

9  A.  S.  R.  860  note;  11  L.R.A.  66,  180. 

67  note.  20.  Harris  u.  Independence  Gas  Co., 

16.  Shelton  V.  Franklin,  224  Mo.  342,  76  Kan.  750,  92  Pae.  1123,  13  L.R.A. 
123  S.  W.  1084,  135  A.  S.  R.  537,  (N.S.)  1171. 

And  see  Cloud  on  Title.  1.  More  v.  Calkins,  95  Cal.  435,  30 

17.  First  Nat.  Bank  of  Baltimore  r.  Pac.  583.  29  A.  S.  R.  128. 
Lindenstruth,  79  Md.  136,  28  Atl.  807.  2.  11  L.R.A.  67  note. 
47  A.  S.  R.  366  and  note. 
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tion  of  equity.*  In  like  manner,  a  forged  deed,  being  of  itself  a 
gross  fraud  on  the  person  whose  seal  or  signature  is  forged,  will  be 
ordered  delivered  up  and  canceled,*  nor  is  jurisdiction  ousted  by 
reason  of-  the  fact  that  the  deed  is  void.  Such  a  suit  is  one  peculiarly 
of  equitable  cognizance,  and  it  is  not  necessary  before  bringing  such 
suit  that  the  legal  owner  should  establish  his  title,  and  obtain  posses- 
sion of  the  land,  by  ejectment  at  law.*  So  equity  has  asserted 
jurisdiction  of  a  suit  to  compel  a  corporation  to  cancel  a  transfer  of 
shares  of  stock  which  it  has  made  on  the  faith  of  forged  powers  of  at- 
torney.* While  the  principles  above  stated  represent  the  weight  of 
authority,  the  decisions  are  by  no  means  unanimous,  for  it  has  been 
held  that  a  suit  in  equity  cannot  be  maintained  to  have  a  forged  note 
declared  void  and  canceled,  the  remedy  at  law  being  adequate,'  and 
the  same  rule  was  applied  in  the  case  of  a  forged  release  on  the  ground 
that  such  release  would  not  avail  to  defeat  an  action  at  law  to  recover 
the  subject  matter  of  the  release.* 

13.  Fraudulent  Conveyances. — It  is  a  well  settled  rule  that  where  a 
debtor  understandingly  and  deliberately  conveys  away  his  property 
to  defraud  or  hinder  his  creditora,  a  court  of  equity  will  not  lend  him 
its  aid  to  recover  the  property  back.  Such  a  conveyance  is  valid 
against  all  the  world  except  the  creditors  of  the  grantor,  and  equity 
will  not  cancel  the  deed  at  the  instance  of  either  party  to  the 
transaction and  the  same  rule  applies  in  case  of  a  conveyance  of 
property  having  for  its  object  to  deprive  a  wife  of  her  right  of 
dower  in  the  premises  conveyed.***  But  where  the  circumstanced 
negative  a  fraudulent  intent,  and  the  property  was  conveyed  without 
consideration,  equity  will  grant  relief  by  canceling  the  deed  at  the  suit 
of  the  grantor.'*  So,  where  certain  land  was  intended  to  be  con- 
veyed in  fraud  of  creditors,  and  by  the  fraud  of  the  grantee  the  deed 
was  made  to  include  certain  other  land  of  the  grantor,  it  was  held 
that  the  deed  should  be  canceled  as  to  the  land  included  through 
the  grantee's  fraud.** 

S.  Ritterhoff  v.  Puget  Sound  Nat.      9.  Lawton  v.  Gordon,  34  Cal.  36,  91 

Bank,  37  Wash.  76,  79  Pae.  601,  107  Am.  Dec.  670  and  note;  Chambers  r. 

A.  S.  R.  791  and  note.  Chambers,  227  Mo.  262, 127  S.  W.  86, 

92  A.  S.  R.  273  note.  137  A.  S.  R.  567;  Boyd  v.  Turpin,  94 

4.  Leigh  v.  Everheart's  Es'r,  4  T.  B.  N.  C.  137,  55  Am.  Rep.  597. 

Mon.  {Ky.)  379,  16  Am.  Dec.  160.  For  a  complete  discussion  of  this 

5.  92  A.  S.  R.  275  note.  subject  see  Fraudulent  Cokveyances. 

6.  Pennsylvania  Co.  for  Insurance  10.  Creigbton  ti.  Roe,  218  lU.  619,  , 
on  Lives  &   Granting  Annuities  v.  75  N.  E.  1073,  109  A.  S.  R.  310  and 
Franklin  Fire  Ins.  Co.,  181  Pa.  St.  note. 

40,  37  Atl.  191,  37  L.R.A.  780.  11.  Nichols  v.  McCarthy,  53  Conn. 

7.  Vannatta  v.  Lindley,  198  111.  40,  299,  23  Atl.  93,  55  Am.  Rep.  105. 

64  N.  E.  735,  92  A.  S.  R.  270  and  note.  12.  Clemens  ij.  Clemens,  28  Wis.  637, 

8.  Gale  v.  Nickerson,  151  Mass.  428,  9  Am.  Rep.  520. 
24  N.  E.  400,  9  LJt.A.  200  and  note. 
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14.  Want  or  Failure  of  Consideration. — Mere  failure  of  considm- 

tion,  whether  partial  or  total  in  character,  when  unmingled  with 
•  fraud  or  mala  fides,  is  not  sufficient  in  equity  to  obtain  the  rescission 
of  an  executed  contract.*'  Thus  want  of  consideration,  in  the  absenoe 
of  fraud,  accident,  or  mistake,  ia  not  a  ground  for  canceling  a  deed, 
especially  where  the  instrument  contains  a  recital  that  the  convey- 
ance is  snade  for  a  valuable  consideration,  such  recital  being  deemed 
to  effect  an  estoppel  as  against  the  grantor.**  Moreover,  in  the  absence 
of  fraud,  a  deed  or  lease  of  real  estate  will  not  be  set  aside  as  for 
a  failure  of  consideration,  on  the  sole  ground  that  the  promises  and 
agreements  which  entered  into  its  execution  and  were  to  be  performed 
in  futuro  have  not  been  performed.  Equity  will  not  interfere  where 
a  grantor  has  seen  fit  to  accept  a  verbal  promise  on  the  part  of  his 
grantee  for  the  performance  of  certain  acts  without  specifically  pro- 
viding that  failure  to  perform  should  be  a  condition  of  forfeiture  or 
in  any  way  affect  the  validity  of  the  deed  or  entitle  him  to  a  recon- 
veyance.** Thus  where  payment  of  the  purchase  price  is  deferred 
to  a  date  subsequent  to  the  execution  of  an  instrument,  non-pay- 
ment thereof  is  no  ground  for  setting  aside  the  conveyance.'*  But 
a  deed  conveying  land  in  consideration  of  a  marriage  about  to  be 
consummated  will  be  canceled  and  set  aside  where  the  grantee  re- 
fuses to  wed."  Furthermore,  it  has  been  held  that  conveyances  made 
by  the  owners  of  land,  riparian  rights  and  water  powers  in  pursuance 
of  an  agreement  entered  into  for  the  purpose  of  consolidating  all 
interests  in  such  water  powers,  and  in  contemplation  of  the  formation 
of  a  corporation  for  that  purpose,  will  be  canceled  where  some  of 
the  signers  refused  and  could  not  be  compelled  to  convey  and  others 
did  not  own  the  lands  scheduled  in  their  names,  so  that  the  original 
purpose  of  the  corporation  could  not  be  carried  out  and  had  to  be 
abandoned.**  Where  the  title  of  the  land  sold  is  defective,  equity 
will,  at  any  time  before  conveyance,  enjoin  the  collection  of  the 
purchase  money  and  set  aside  the  sale  on  equitable  terms;  but  in 
such  a  case  it  is  not  sufficient  to  show  that  the  title  has  been  deemed 
bad  by  conveyancers;  its  invalidity  must  be  actually  proven.*^  It 
should  be  noted,  that  while  failure  of  consideration  is,  as  a  rule,  not  a 

13.  Jackson  v.  Jackson,  222  III.  46,  Graw  Oil  &  Gas  Co.  v.  Kennedy,  65 
78  N.  E.  19,  6  L.R.A.(N.S.)  785;  W.  Va.  595,  64  S.  E.  1027,  28  L.R.A. 
Thompson  v.  Jackson,  3  Rand.  (Va.)    (N.S.)  959  and  note. 

504,  15  Am.  Dec.  721.  16.  Crane  v.  Conklin,  1  N,  J.  Eq. 

14.  Staeey  v.  Walter,  125  Ala.  291,  346,  22  Am.  Dec.  519. 

'    28  So.  89,  82  A.  S.  R.  235;  Chambers  17.  Lambert  v.  Lambert,  66  W.  Va. 

t;.  Chambers,  227  Mo.  262,  127  S.  W.  520,  66  S.  E.  689,  19  Ann.  Gas.  537 

86,  137  A.  S.  R.  567.  and  note. 

15.  Lawrence  v.  Gayetty,  78  Cat.  18.  67  L.R.A.  389  note. 

126,  20  Pac.  382,  12  A.  S.  R.  29;  19.  Bibb  v.  Prather,  Ky.  Dec.  136, 
Rheingans  Smith,  161  Cal.  362,  119  2  Am.  Dec.  711;  Roach  v.  Rutherford, 
Pac.  494,  Add.  Cas.  lOlSB  1140;  Mc-  4  Deaaus.  (S.  C.)  126,  6  Am.  Deo.  606. 
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ground  for  equitable  relief  or  interference,  nevertJieless  where  a  person 
has  been  induced  to  part  with  a  thing  of  value  for  little  or  no  con- 
sideration, chancery  will  seize  upon  the  slightest  circumstances  of 
oppression,  fraud,  or  duress  for  the  purpose  of  administering  justice 
in  the  ease  in  hand.** 

15.  Inadequate  Caasideratian. — Mere  inadequacy  of  consideration, 
is  not  sufficient  in  itself  to  warrant  equity  assuming  jurisdiction  for 
the  purpose  of  canceling  an  instrument,  for  chancery  lacks  the  power 
to  relieve  a  party  from  the  efifects  of  an  injudicious  bargain.^  The 
principle  is  well  established,  that  where  a  party  has  made  a  disad- 
vantageous contract  from  carelessness  and  inattention,  so  long  as 
there  has  been  no  mistake  of  fact  or  fraud,  such  party  cannot  be 
relieved  from  tlw  contract  in  equity;  for  courts  of  equity,  as  well  as 
courts  of  law,  must  act  on  the  ground  that  every  person,  who 
is  not  under  some  legal  disability,  may  dispose  of  his  property 
in  such  manner  and  on  such  terms  as  he  sees  fit;  and  whether  his 
bargains  are  discreet  or  not,  profitable  or  unprofitable,  are  con- 
siderations, not  for  courts  of  justice,  but  for  the  party  himself.*  While 
inadequacy  of  consideration  is  not  of  itself  sufficient  to  obtain  cancella- 
tion or  rescission,  it  may  be  sufficiently  gross  to  be  clearly  indicative  of 
imposition  or  undue  influence,  and  where  coupled  with  weakness  of 
mind  from  whatever  cause  produced,  or  with  pecuniary  distress,  or 
circumstances  of  fraud,  it  affords  a  proper  case  for  relief  in  equity.' 
A  good  illustration  of  this  is  found  in  what  are  termed  catching  bar- 
gains with  heirs  and  expectants  in  the  lifetime  of  their  parents  or 
other  ancestors.  To  this  class  of  persons  equity  seems  to  have  ex- 
tended a  degree  of  protection  approaching  nearly  to  an  incapacity 

20.  Kronmeyer  v.  Buck,  258  111.  586,  40  So.  414,  117  A.  S.  R.  41  and  note; 

101  N.  E.  935,  45  L.R.A.(N.S.)  1182.  Pda«rd  v.  Lyman,  1  Day  (Conn.)  156, 

1.  Cook  V.  Bagnell  Timber  Co.,  78  2  Am.  Dec.  63  and  note;  Hayes  v. 
Ark.  47,  94  S.  W.  695,  8  Ann.  Cas.  Huddleson,  40  App.  Cas.  (D.  C.)  183, 
251 ;  Hammond  v.  Wallace.  85  Cal.  Ann.  Cas.  1914B  1037. 

522,  24  Pae.  837,  20  A.  S.  R.  239  and  3.  Lester  v.  Mahaa,  25  Ala.  445,  60 
note;  Pollard  v.  Lyman,  1  Day  Am.  Dec.  530  and  note;  Swan  v.  Tal- 
(Comi.)  156,  2  Am.  Dec.  63  and  note;  bot,  152  Cal.  142,  94  Pae.  238,  17 
Booker  v.  Booker,  208  111.  529,  70  N.  L.R.A.(N.S.)  1066;  Greene  v.  Max- 
E.  709,  100  A.  S.  R.  250  and  note;  well,  251  III.  335,  96  N.  E.  227,  36 
Williams  r.  Langwill,  241  111.  441,  89  L.RJi..(N.S.)  418;  Ashmead  v.  Rey- 
N.  E.  642,  25  L.R.A.(N.S.)  932;  nolds,  134  Ind.  139,  33  N.  E.  763,  39 
Davidson  v.  Little,  22  Pa.  St.  245,  6U  A.  S.  R.  238  and  note;  Crane  v.  Conk- 
Am.  Dee.  81;  Cribbins  v.  Markwood,  lin,  1  N.  J.  Eq.  346,  22  Am.  Dee.  .519; 
13  Grat.  (Va.)  495,  67  Am.  Dec.  775;  Hough*s  Adm'rs  v.  Hunt,  2  Ohio  495, 
Virginia  Fire  &  Marine  Ins.  Co.  v.  15  Am.  Dee.  569  and  note;  McKinuey 
Cottrell,  85  Va.  857,  9  S.  E.  132,  17  tJ.  Pinckard's  Ex'r,  2  Leigh  (Va.)  149, 
A.  S.  R.  108  and  note;  Hayes  v.  Hud-  21  Am.  Dec  601  and  note;  Holden  v. 
dleson,  40  App.  Cas.  (D.  C.)  183,  Ann,  Crawford,  1  Aikexu  (Vt.)  390, 15  Am. 
Cas.  1914B  1037  and  note.  Dec  700. 

2  Am.  Dee.  71  note.  2  Am.  Dee.  71  note;  34  A.  S.  R.  00 

2.  McLeod  v.  McLeod,  145  Ala.  269,  note, 
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to  bind  themselves  by  any  contract,  and  relief  is  granted  upon  the 
general  prindple  of  mischief  to  tiie  public,  without  requiring  any 

particular  evidence  of  imposition,  the  burden  of  proof  being  cast 
upon  the  purchaser  to  show  that  he  paid  a  fair  and  just  price.* 
The  underlying  theory  in  cases  of  this  character  is  that  such  a 
transaction  perpetrates  a  fraud  on  the  ancestor  lh:om  whom  is  the 
expectation  of  the  estate,  who,  being  kept  in  ignorance  of  the  sale, 
is  misled  to  leave  his  estate  not  in  fact  to  his  heir,  but  to  an  artful 
person  who  has  taken  advantage  of  the  improvidence  and  necessities 
of  the  heir  expectant.  If  at  the  time  of  the  sale  the  interest  of  the 
heir  be  vested,  however,  most  American  and  English  authorities 
agree  that  the  mere  fact  that  he  was  not  then  possessed  of  the 
enjoyment  of  his  estate  is  not  sufficient  to  except  the  case  from  the 
general  rule  that  a  transaction  will  not  be  set  aside  for  mere  in- 
adequacy of  consideration.  Although  the  early  English  decisions  held 
this  doctrine  as  well,  for  a  considerable  interim  it  was  held  that 
inadequacy  of  consideration,  alone,  was  sufficient  ground  for  vacating 
a  sale  of  vested  remainder,  except  where  made  at  auction ;  but  it  would 
seem  from  dicta  in  several  of  the  later  English  cases  that  this  rule 
was  altered  by  the  Sales  of  Reversions  Act,  passed  in  1867,  providing 
in  effect  that  no  purchase,  made  bona  fide  and  without  fraud  or  un- 
fair dealing,  of  any  reversionary  interest  in  real  or  personal  estate, 
should  be  set  aside  merely  on  the  ground  of  undervalue.* 

16.  Unconscionable  Contracts. — Ordinarily,  equity  has  jurisdiction 
to  rescind  a  contract  where  an  unconscientious  advantage  has  been 
taken,  by  one  of  the  parties,  of  the  condition  or  circumstances  of  the 
other  party,  especially  where  there  is  gross  inadequacy  of  considera- 
tion, or  where  there  has  been  imposition  or  oppression  practiced 
upon  a  person  reposing  confidence  in  the  party  who  has  abused  it. 
The  ground  on  which  a  court  of  equity  affords  relief  in  such  cases  is, 
that  while  there  may  not  have  been  any  actual  fraud  practiced  by 
either  party  to  such  contract,  yet  there,  has  been  a  constructive  fraud 
perpetrated  upon  the  party  who,  from  any  cause,  may  not  have 
stood  upon  an  equal  footing  with  the  person  with  whom  he  has 
contracted.*  While  it  is  not  the  function  of  the  courts  to  make 
contracts  for  parties,  or  to  relieve  them  from  the  effects  of  bad  bar- 
gains, nevertheless  where  the  simplicity  and  credulity  of  people  are 
taken  advantage  of  by  the  shrewdness,  overreaching,  and  misrepre- 
sentation of  those  with  whom  they  are  dealing,  and  they  are  thereby 
induced  to  do  unwittingly  something  the  effect  of  which  they  do 

4.  McKinney  v.  Pinckard's  Ex'r,  2  Cas.  {D.  C.)  183,  Ann.  Cas.  1914B 

Leigh  (Va.)  149,  21  Am.  Dec.  601;  1037  and  note.  And  see  Askqnuemts, 

Hayes  v.  Huddleson,  40  App.  Cas.  (D.  vol.  2,  p.  607. 

C.)  183,  Ann.  Cas.  1914B  1037.  6.  Hough's  Adm'rs  v.  Hunt,  2  Ohio 

15  Am.  Dec.  574  note.  495,  15  Am.  Dec.  569  and  note. 
6.  Hay^  «.  Huddleson,  40  App. 
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not  intend,  foresee,  or  comprehend,  and  which,  if  permitted  to  cul- 
minate, would  be  shocking  to  equity  and  good  conscience,  a  court 
of  equity  may  with  propriety  interpose.'  And  so  a  written  contract 
has  been  canceled  on  proof  that  it  was  executed  under  an  agreement 
ihat  it  should  not  be  binding,  but  should  be  used  merely  for  the 
purpose  of  complying  with  the  rules  of  the  parties  on  one  side,  in 
order  to  permit  the  person  signing  to  see  a  certain  process  for  the 
manufacture  of  glucose,  for  the  manufacture  of  which  he  intended 
to  promote  the  organization  of  a  corporation.^  But  equity  will  not 
relieve  against  an  unfortunate  or  improvident  bargain  where  there 
has  been  no  fraud  or  imposition  and  it  was  entered  into  negligently, 
either  with  full  knowledge  of  all  the  facts,  or  without  taking  advan- 
tage of  a  readily  available  opportunity  of  acquiring  such  informa- 
tion.* Should  courts  undertake,  because  of  improvidence,  to  set  aside 
contracts  which  are  lawful,  they  would  invade  personal  rights  and 
disturb  and  destroy  the  safety  of  busing  transactions.  When  parties 
have  made  lawful  contracts  in  language  leaving  no  doubt  as  to  the 
intention,  there  is  no  ground  for  any  interference  by  the  courts,  but 
the  contract  must  be  enforced  as  written.** 

17.  Mental  Incapacity  in  General. — It  is  the  general  consensus  of 
judicial  opinion,  that  mental  incapacity,  whether  it  be  due  to  mere 
weakness  of  mind  or  actual  insanity,  is  not  in  itself  a  sufficient  basis 
for  obtaining  the  cancellation  of  a  written  instrument,  unless  the 
state  of  idiocy  or  imbecility,  complained  of,  is  such  that  it  rendered 
the  afflicted  individual  incapable  of  understanding  the  nature  and 
effect  of  the  transaction  at  the  time  the  instilment  was  executed.*^ 
Once  it  is  clearly  established,  however,  that  insanity  was  tlie  inducing 
cause  of  the  execution  of  an  instrument,  mere  bona  tides  on  the  part 
of  the  other  party  thereto  is  generally  acknowledged  to  be  no  defense 
to  a  bill  for  cancellation,  provided  restitution  is  made  of  the  benefits 
received  by  the  lunatic. On  the  other  hand,  if  the  parties  can- 
not be  put  in  statu  quo  and  if  the  incapacity  was  unknown  to  the  de- 

7.  Stone  v.  Moody,  41  Wash.  680,  N.  E.  227,  36  L.BA.(N.S.)  418;  Bur- 
84  Pac  617,  5  LJl.A.(N.S.)  799  and  gess  v.  PoJlock,  53  la.  273,  5  N.  W. 
note.  179,  36  Am.  Rep.  218;  Ma]Iow  v. 

8.  Ohnstead  v.  Miehels,  36  Fed.  455,  Walker,  U5  la.  238,  88  N.  W.  452,  91 
1  LJI.A.  840.  A.  S.  R.  158;  Jones  v.  Qorfaam,  90  Kv. 

9.  Breckenridge  v.  Waters,  5  T.  B.  622,  14  S.  W.  599,  29  A.  S.  R,  423, 
Mon.  (Ky.)  150,  17  Am.  Dee.  46  and  10  L.R.A.  223;  Dewey  v.  AUgire,  37 
note.  Neb.  6,  55  N.  W.  276,  40  A.  S.  R.  468 

5  L.R.A.(N.S.)  799  et  seq.  note.  and  note;  Sprinkle  v.  Wellborn,  140 

ID.  Butterfield  Lumber  Co.  v.  Guy,  N.  0.  163,  52  S.  E.  666,  111  A.  S.  R. 

92  Miss.  361,  46  So.  78, 131  A.  S.  R.  827,  3  L.R.A.{N.S.)  174  and  note. 
540  and  note,  15  L.R.A.(N.S.)  1123.     12.  Dewey  v.  AUgire,  37  Neb.  6,  55 

11.  Argo  V.  Coffin,  142  111.  368,  32  N.  W.  276,  40  A.  S.  R.  468  and  note. 

N.  E.  679,  34  A.  S.  R.  86  and  note;  See  generally  Insanity. 
.  Greene  v.  MaxweU,  251  111.  335,  96 
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fendaut  who  acted  throughout  with  the  utmost  good  faith,  cancel- 
lation of  the  instrument  will  be  refused  as  a  general  rule.*'  It  should 
be  noted,  that  while  menial  unsoundness  cannot  be  made  the  sole 
basis  for  relief  unless  there  be  a  direct  chain  of  cause  and  effect  be- 
tween the  incapacity  complained  of  and  the  execution  of  the  in- 
strument, it  may  nevertheless  become  an  important  factor  in  deter- 
mining whether  or  not  cancellation  should  be  granted,  where  it  ia 
accompanied  by  fraud,  imposition,  or  an  over-exercise  of  authority, 
even  though  it  be  but  a  very  modified  degree  of  incapacity.**  Thus, 
equity  will  cancel  a  deed  procured  from  a  feeble-minded  person,  if 
he  has  fallen  a  ready  victim  to  the  persuasive  arts  of  another  who 
has  not  hesitated  to  take  advantage  of  his  misfortune  and  to  impose 
upon  him.'*  If  one  person  effects  a  business  deal  with  another  with 
full  knowledge  of  the  latter's  insanity,  he  is  deemed  to  be  guilty  of 
meditated  fraud.'*  Where  mental  incapacity  is  relied  upon  as  a 
basis  for  relief,  the  order  of  proof  and  presumption  is  determined 
by  the  character  of  the  disorder  the  complainant  establishes  upon  a 
prima  facie  showing.  Where  what  is  termed  habitual  insanity,  or 
that  which  is  in  its  nature  continuous  and  chronic,  is  once  shown 
to  have  existed,  the  presumption  is  in  favor  of  its  continued  existence 
to  the  time  of  the  execution  of  the  instrument,  and  it  is  incumbent 
upon  those  seeking  to  prove  the  contrary  to  rebut  such  presumption. 
If  this  habitual  insanity  is  not  established,  the  presumption  is  that 
the  party,  like  all  human  creatures,  was  rational  at  the  time;  and 
the  fact  of  the  existence  of  a  prior  period  of  lunacy  will  not  throw 
the  task  of  proceeding  in  rebuttal  upon  the  party  setting  up  the  com- 
petency." In  the  great  majority  of  instances  the  record  of  statutory 
proceedings  adjudging  a  person  insane  and  a  fit  subject  for  treat- 
ment in  a  hospital  for  the  insane,  is  not  admissible  in  evidence  to 
prove  the  insanity  of  such  pei^n  in  an  action  for  cancellation  of  an 
instrument  made  by  him,  since  the  issue  as  to  sanity  is  not  the  same 
in  both  proceedings.*^  Moreover,  the  rule  that  the  deed  of  a  person 
of  unsound  mind  is  not  wholly  void  but  merely  voidable  '*  is  for  the 

IS.  Corbit  V.  Smith,  7  la.  60,  71  96  N.  E.  227,  36  L.RA.CN.S.)  418; 

Am.  Dtec.  431;  Gribben  t:.  Maxwell,  34  Sprinkle  v.  Wellborn,  140  N.  C.  163, 

Kan.  8,  7  Pac.  584,  55  Am.  Rep.  233.  52  S.  E.  666,  111  A.  S.  R.  827,  3 

14.  Greene  v.  Maxwell,  251  lU.  335,  L.R.A.{N.S.)  174. 

96  N.  E.  227,  36  L.R.A.(N.S.)  418;     16.  Clay  v.  Hammond,  199  HI.  370, 
Ashmead  v.  Reynolds,  134  Ind.  139,  65  N.  E.  352,  93  A.  S.  R.  146. 
33  N.  E.  763,  39  A.  S.  R.  238  and     17.  Corbit  «.  Smith,  7  la.  60,  71 
note;  Corbit  v.  Smith,  7  la.  60,  71  Am.  Dec.  431. 

Am.  Dec.  431;  Sprinkle  v.  Wellborn,     18.  Dewey  v.  Allgire,  37  Neb.  6,  55 
140  N.  C.  163,  52  S.  E.  666,  111  A.  N.  W.  276,  40  A.  S.  R.  468. 
S.  R.  827,  3  L.R.A.(N.S.)  174;  Hold-     19.  Eldrege  v.  Palmer,  185  HI.  618, 
en  V.  Crawford,  1  Aikens  (Vt.)  390,  57  N.  E.  770,  76  A.  S.  R.  59  and  note; 
15  Am.  Dee.  700.  Oribben  v.  Maxwell,  34  Kan.  8,  7  Pac. 

40  A.  S.  R.  473  note.  584,  55  Am.  Rep.  233. 

15.  Greene  v.  Maxwell,  251  111.  335, 

504 


Digitized  by  Google 


4  R.  C.  L. 


CAKCELLATION  OF  INSTRUMENTS 


benefit  of  innocent  grantees  for  value,  and  cannot  be  invoked  as  a 
means  of  resisting  a  suit  for  cancellation  where  the  defendant  took 
the  deed  without  giving  any  consideration  in  return  and  with  full 
knowledge  of  his  grantor's  insanity." 

18.  Intoxication. — Although  at  the  present  day  courts  of  law  re- 
fuse to  enforce  the  contract  of  a  drunkard  where  it  is  clearly  estab- 
lished that  be  was  so  intoxicated  as  to  prevent  a  meeting  of  the  minds, 
it  was  formerly  the  doctrine  of  the  common  law  not  to  relieve  a  .man 
gainst  any  deed  or  agreement  gained  from  him  while  non  compos 
mentis  as  a  result  of  drink;  for  the  reason  that  to  do  so  would  be 
but  to  encourage  drunkenness  by  shielding  the  drunkard  during  his 
debauches  and  thus  giving  him  a  sense  of  security.^  Chancery,  how- 
ever, instead  of  saying  to  the  victim  of  intemperance,  that  the 
avenues  not  only  of  law  but  of  equity  were  closed  against  him,  and 
that  he  was  to  be  left  as  an  outlaw  in  society,  a  prey  to  the  cunning 
and  cupidity  of  the  spoiler,  extended  to  him  the  just  protection  of 
the  court ;  for  while  it  was  no  more  desirous  of  favoring  ebriety  than 
courts  of  law,  it  was  determined  that  the  unhappy  situation  of  the 
drunkard  should  not  be  taken  advantage  of  with  impunity.  Although 
equity  will  not  interfere  to  cancel  the  written  instruments  of  drunk- 
ards merely  because  they  were  executed  while  the  individual  in  ques- 
tion was  in  a  state  of  partial  intoxication,*  nevertheless  if  any  unfair 
advantage  was  taken  of  his  situation,*  or  if  his  intoxication  was  pro- 
duced by  the  act  or  connivance  of  the  person  against  whom  the  relief 
is  sought,*  equity  will  render  him  all  proper  aid;  nor  is  total  im- 
pairment of  the  mind  a  necessary  element  of  the  right  to  relief  under 
such  circumstances.*  Total  impairment  of  the  mind  must  be  estab- 
lished only  where  cancellation  is  sought  solely  upon  the  ground  of 
drunkenness,  unaccompanied  by  fraud  or  any  of  the  circumstances 
just  noted.  Before  a  deed  or  other  contract  will  be  set  aside  solely 
because  of  the  intoxication  of  the  grantor  or  maker,  when  the  in- 
strument was  executed,  the  evidence  must  show  such  a  degree  of 
intoxication  at  the  time  as  to  dethrone  his  reason  and  render  him  ^ 

20.  Bethany  Hospital  Co.  v.  Phil-  346,  22  Am.  Dec.  519;  MUler  v.  Ster- 

ippi,  82  Kan.  64,  107  Pac.  530,  30  ringer,  66  W.  Va.  169,  66  S.  E.  228, 

L.R.A.(N.S.)  194.  25  L.RJi..(N.S.)  596. 

1.  2  L.R.A.(N.S.)  666  note;  8  Ann.  8  Ann.  Cas.  255  note. 

Cas.  255  note.  See  Contracts.  4.  Cook  u.  Bagnell  Timber  Co.,  78 

2.  Cook  V.  Bagnell  Timber  Co.,  78  Ark.  47,  94  S.  W.  695,  8  Ann.  Cas. 
Ark.  47,  94  S.  W.  695,  8  Ann.  Cas.  251  and  note;  MUler  v.  Sterringer,  66 
251;  Crane  v.  Conklin,  1  N.  J.  Eq.  W.  Va.  169,  66  S.  E.  228,  25  LJlJi.. 
346,  22  Am.  Dec.  519.  (N.S.)  596  and  note. 

3.  Swan  v.  Talbot,  152  Cal.  142,  94      17  L.R.A.(N.S.)  1067  note. 

Pac.  238,  17  LJl.A.(N.S.)  1066  and     5.  17  L.R.A.(N.S.)  1067  note;  25 
note;  Crane  v.  Conklin,  1  N.  J.  £q.  L.Rj\..(N.S.)  596  note. 
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entirely  incapable  of  understanding  the  nature  and  effect  of  the 

transaction.* 

19.  Negligence  or  Ignorance. — Where  a  person  capable  of  reading 
and  understanding  a  written  instrument  fails  to  acquaint  himself 
with  its  contents  before  affixing  his  signature  thereto  and  his  neglect 
in  this  regard  is  due  solely  to  his  own  negligence,  his  ignorance  of 
the  force  and  effect  of  the  instrument  is  not  available  as  a  basis  for 
equitable  relief  by  way  of  cancellation,  unless  the  circumstances  at- 
tending the  transaction  are  such  as  to  lead  him  to  believe  he  is  sign- 
ing  a  pf^er  of  an  entirely  different  character.  Under  such  circum- 
stances there  is  nothing  to  import  fraudulent  conduct  on  the  part 
of  him  who  obtains  the  benefit  of  the  instrument;  and  there  is  there- 
fore no  ground  for  setting  it  aside,  as  equity  never  relieves  a  person 
from  his  own  deliberate  acts,  done  with  full  knowledge  of  their  pos- 
sible consequences.'  But  the  omission  of  a  party  to  an  instrument 
to  inform  himself  as  to  its  contents  before  signing  it  will  not  defeat 
his  right  to  equitable  relief,  where  the  execution  of  the  instrument 
is  induced  by,  and  in  reliance  upon,  the  false  and  fraudulent  repre- 
sentations of  those  who  are  to  become  the  recipients  of  its  beneffts. 
Where  such  is  the  case,  equity  will  not  impute  inexcusable  negligence 
to  an  omission  of  vigilance  and  care  which  is  procured  by  the  fraud 
of  the  wrongdoer,  but  will  decree  the  cancellation  or  rescission  of  the 
instrument  in  question.^  Equity,  however,  will  not  cancel  an  instru- 
ment merely  because  of  the  maker's  illiteracy,  where  though  unable 
to  read  or  write,  he  had  the  instrument  read  and  explained  to  him 
correctly  and  he  fully  understood  its  contents  and  terms.*  On  the 
other  hand,  it  has  been  held  that  an  undelivered  deed  signed  by  the 
donee  of  a  power,  who  was  ignorant  of  her  rights  and  privileges,  will 
be  canceled  in  an  equitable  action  involving  a  construction  of  the 
will  creating  said  power,  and  of  the  rights  of  all  devisees  and  legatees 
named  therein." 

20.  Mistake  of  Fact. — ^The  jurisdiction  of  equity  to  decree  the 
cancellation  of  an  instrument  because  at  the  time  of  its  execution  the 
parties  or  even  one  of  them  labored  under  a  mistake  of  fact,  is 

6.  Cook  «.  Bagnell  Timber  Co.,  78  58  L.R.A.  789  note.  And  see  CON- 
Ark.  47,  94  S.  W.  695,  8  Ann.  Cas,  tracts. 

251 ;  Wright  v.  Fisher,  65  Mich.  275,  8.  Western  Mfg.  Co.  v.  Cotton,  126 
32  N.  W.  605,  8  A.  S.  E.  886;  Power  Ky.  749,  104  S,  W.  758,  12  L.RA. 
V.  King,  IS  N.  D.  600, 120  N.  W.  543,  (N.S.)  427;  McGinn  v.  Tobey,  62 
138  A.  S.  R.  784,  21  Ann.  Cas.  1108;  Mich.  252,  28  N.  W.  SIS,  4  A.  S.  R. 
Bnmham  v.  Burnham,  119  Wis.  509,  848;  Smith  «.  Smith,  134  N.  Y.  62, 
97  N.  W.  176,  100  A.  S.  R.  895  and  31  N.  E.  258,  30  A.  S.  R.  617. 
note.  6  L.R.A.(N.S.)  464,  465  note. 

17  L.RA.(N.S.)  1067, 1068  note.         9.  Bingham  v.  Salene,  15  Ore.  208, 

7.  Hale  v.  Hale,  62  W.  Va.  609,  59  14  Pae.  523,  3  A.  S.  R.  152. 


S.  E.  1056, 14  L.R.A.(N.S.)  221. 


10.  Loosing  V.  Loosing,  85  Neb.  66, 
122  N.  W.  707,  25  L.B.A.(N.S.)  920. 
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well  recognized; and  the  rule  is  the  same  whether  the  instrument 
relates  to  an  executory  agreement,  or  one  that  has  been  executed.^^ 
Thtu  in  case  of  a  material  mistake  by  one  or  both  of  the  parties  to 
a  deed  as  to  identity,  situation,  boundaries^  title,  amount  or  value  of 
land  conveyed,  equity  will  cancel  the  deed,  whether  or  not  there  is 
actual  fraud ;  but  a  mere  mistake  as  to  the  number  of  acres  of 
land  purchased  where  the  purchaser  obtains  the  substance  of  what 
he  expected,  will  not  justify  a  rescission  of  the  contract.^^  Although 
it  has  been  held  that  relief  by  way  of  cancellation  will  be  granted 
for  a  unilateral  mistake  of  fact  even  though  it  be  due  to  the  negli- 
gence of  the  complainant,  so  long  as  the  lack  of  care  on  the  latter's 
part  does  not  amount  to  the  breach  of  a  legal  duty ;  the  authorities 
are  practically  unanimous  in  holding  tliat  the  mistake  must  not  re- 
sult from  the  want  of  that  degree  of  care  and  diligence  which  would 
be  exercised  by  persons  of  reasonable  prudence  under  the  same  cii^ 
cumstances,  or  equity  will  not  relieve  against  it.**  Moreover  a  mis- 
take such  as  will  entitle  one  to  cancellation  must  be  material  to  the 
transaction  and  affect  the  substance  thereof,  rather  than  a  mere  in- 
cident or  the  inducement  for  entering  into  it."  Thus  some  authori- 
ties regard  an  error  committed  in  computing  the  amount  that  one 
shall  bid  for  a  contract  as  affecting  the  inducement  for  entering 
into  the  contract,  rather  than  the  contract  itself,  and  rescission  of  the 
latter  has  been  refused  upon  that  ground.  As  it  has  sometimes  been 
put,  a  contract  will  not  be  rescinded  for  a  mistake  of  fact  where  the 
mistake  results  from  a  process  of  reasoning  or  motive  on  the  part 
of  one  of  the  parties.   It  has  been  held,  however,  that  where  a  con- 

11.  Fisher  v.  Villamil,  62  Fla.  472,  186,  136  A.  S.  R.  605;  Belknap  v. 
56  So.  559,  Ann.  Cas.  1913D  1003,  39  Sealey,  14  N.  Y.  143,  67  Am.  Dec.  120 
L.R.A.(N.S.)  90;  Steinmever  t?.  Scli-  and  note;  Lee  v.  Laprade,  106  Va. 
roeppel,  226  111.  9,  80  N.  E.  564,  117  594,  56  S.  E.  719,  117  A.  S.  R.  1021, 
A.  S.  R.  224,  10  L.R.A.{N.S.)  114  10  Ann.  Cas.  303. 

aad  note;  Bibber  t\  CarviUe,  101  Mc.  14.  TbompBon  v.  Jackson,  3  Rand. 

59,  63  Atl.  303,  115  A.  S.  R.  303;  (Va.)  504,  15  Am.  Dec.  721. 

Long  t).  Athol,  196  Mass.  497,  82  N.  16.  Crosby  r.  Andrews.  61  Fla.  554, 

E.  665,  17  L.RA.(N.S.)  96;  Green  55  So.  57,  Ann.  Cas.  1913A  420. 

V.  Stone,  54  N.  J.  Eq.  387,  34  Atl.  16.  Steinmever  tj.  Schroeppel,  226 

1099,  55  A.  S.  R.  377;  Bank  of  Utica  111.  9,  80  N.  K.  564,  117  A.  S.  R.  224 

V.  Mersereau,  3  Barb.  Ch.  (N.  Y.)  528,  and  note,  10  L.R.A.(N.S.)  114;  Bibber 

49  Am.  Dec.  189;  Cooper  v.  Phibbs,  v.  Carville,  101  Me.  59,  63  Atl.  303, 

L.  R.  2  H.  L.  149,  16  L.  T.'N.  S.  678,  115  A.  S.  R.  303  and  note;  Atkinson 

15  W.  R.  1049,  22  Eng.  Ral.  Cas.  870.  v.  Plum,  50  W.  Va.  104,  40  S.  E.  587, 

58  L.R.A.  791,  792  note.  58  L.R.A.  788. 

As  to  mistake  of  fact  as  a  ground  Ann.  Can.  1913A  433,  434  nc^e. 

of  equity  jurisdiction  in  ^neral,  see  17.  Crosby  r.  Andrews,  61  Fla.  554, 

Equity.  55  So.  57,  Ann.  Cas.  191 3 A  420; 

12.  22  Eng.  Rul.  Cas.  902  note.  Steinmeyer  v.  Schroeppel,  226  111.  9, 
18.  Goodrich  v.  Lathrop,  94  Cal.  50,  80  N.  E.  564,  117  A.  S.  R.  224  and 

29  Pac.  329,  28  A.  S.  R.  91  and  note;  note,  10  L.R.A.(N.S.)  114. 
Allen  V.  Luekett,  94  Miss.  868,  48  So. 
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tractor  in  bidding  for  certain  work  is  obliged  to  hurry  in  the  making 
of  his  bid  in  order  to  get  it  in  on  time,  and  in  making  up  his  bid  from 
his  estimates  of  the  diflferent  parts  of  the  work  turns  two  pages  of 
his  "estimate  book,"  and  in  that  way  omits  an  estimate  on  one  part 
of  the  work,  in  consequence  of  which  liia  bid  is  considerably  less 
than  he  intended,  the  acceptance  of  the  bid  is  no  contract,  since  the 
minds  of  the  parties  never  met,' and  equity  will  grant  rescission.** 
Of  course,  where  certain  facts  forming  the  basis  of  a  contract  are 
assumed  to  exist  by  both  parties  thereto,  and  those  facts  do  not  exist 
in  reality,  there  is  no  agreement,  and  equity  will  furnish  relief." 
But,  whether  the  mistake  be  unilateral  or  bilateral,  if  the  p<»ition  of 
the  parties  has  been  so  changed  that  their  original  rights  cannot  be 
restored,  relief  will  generally  be  denied.^*^ 

21.  Mistake  of  Law. — ^As  it  is  the  duty  of  every  one  to  (»nform 
his  conduct  to  the  requirements  of  the  law,  reasons  of  public  policy 
demand  that  all  men  be  held  to  be  aware  of  the  duties  and  obhga- 
tions  which  the  law  imposes  on  them  in  order  that  one  cannot  success- 
fully ask  for  aftirmative  relief  or  defend  himself  against  an  otherwise 
well  founded  claim  on  the  bare  ground  that  he  was  ignorant  of  the 
law  or  mistaken  as  to  what  it  prescribed.  Accordingly,  it  is  generally 
held  that  pure  mistake  of  law  unattended  with  misrepresentations, 
undue  influence,  misplaced  confidence,  or  other  special  circumctances 
of  a  similar  character,  is  not  a  ground  for  equitable  relief  by  way 
of  cancellation.*  Accordingly  cancellation  of  a  deed  will  not  be 
decreed  because  of  the  mistake  of  the  grantor  as  to  the  legal  effect 
of  words  used  in  a  deed,  if  they  were  such  as  he  intended  to  use,' 
or  because  of  his  omission  tp  provide  for  an  unthought-of  contingency 
as  to  which  he  would  undoubtedly  have  made  some  provision  if  he 
had  but  thought  of  it  at  the  time.'  In  the  light  of  some  authorities, 
the  mere  fact  that  the  mistake  is  mutual  does  not  alter  the  application 


18.  Steinmeyer  v.  Sehroeppel,  226 
ni.  9,  80  N.  E.  564,  117  A.  S.  R.  224 
and  note,  10  L.R.A.(N.S.)  114  and 
note. 

19.  Long  V.  Athol,  196  Mass.  497, 
82  N.  E.  665,  17  L.R.A.(N.S.)  96. 

117  A.  S.  R.  234  note;  10  L.R.A. 
(N.S.)  115  note. 

20.  Goodrich  v.  Lathrop,  94  Cal.  56, 
29  Pac.  329,  28  A.  S.  R.  91  and  note; 
Long  t;.  Athol,  196  Mass.  497,  82  N. 
E.  665,  17  L.R.A.(N.S.)  96;  Green  v. 
Stone,  54  N.  J.  Eq.  387,  34  At!.  1099, 
55  A.  S.  R.  577. 

1.  Kenyon  v.  Welty,  20  Cal.  637,  81 
Am.  Dec.  137;  Reggio  v.  Warren,  207 
Mass.  525,  93  N.  E.  805,  20  Ann.  Cas. 
1244  and  note,  32  L.B.A.(N.S.)  340; 


Kleimann  v.  Gieselinaun,  114  Mo.  437, 
21  S.  W.  796,  35  A.  S.  R.  761  and 
note;  Norris  v.  Crowe,  206  Pa.  St. 
438,  55  Atl.  1125,  98  A.  S.  R.  783  and 
note. 

98  A.  S.  R.  790  note;  58  L.R.A. 
805  note;  28  L.R.A.(N.S.)  796,  798 
note;  22  Eng.  Rul.  Cas.  903  note. 

As  to  mistake  of  law  as  a  ground 
of  equity  gnrisdictioo  in  general,  see 
Equity. 

2.  Tavlor  i.-.  Buttriek,  165  Mass.  547, 
43  N.  E.  507,  52  A.  S.  R.  530, 

3  A.  S.  R.  161  note;  35  A.  S.  R,  76C 
note. 

3.  Taylor  r.  Buttriek,  165  Mass.  547, 
43  N.  E.  .307.  52  A.  S.  R.  530. 

28  L.R.A.(N.S.)  794  note. 
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of  the  rule,^  though  the  decisions  of  other  courts  manifest  a  tendency 
to  grant  relief  for  a  mutual  mistake  of  law  where  to  do  so  would  not 
work  injustice  to  either  party.*  Thus  where  an  instrument  ia  drawn 
and  executed  with  the  intention  of  carrying  into  effect  a  prior  agree- 
ment, but  by  mistake  of  the  draughtsman  its  legal  effect  does  not 
fulfil  the  intention  of  the  parties,  relief  by  way  of  rescission  has  been 
awarded.*  Some  of  the  English  jurists  have  attempted  to  draw  a 
distinction  between  a  mistake  as  to  a  general  rule  of  law  prescribing 
conduct  and  establishing  rights  and  duties,  and  one  as  to  the  private 
right  or  interests  of  a  person  under  a  particular  written  instrument, 
holding  that  relief  from  a  mistake  of  the  latter  character  will  be  award- 
ed. The  authorities  in  this  country,  however,  have  not  approved  of  the 
line  of  demarcation  thus  pointed  out,  on  the  ground  that  neither  the 
decisions  nor  the  reasons  of  public  policy  underlying  the  rule  warrant 
such  a  conclusion.'  Although  a  mistake  of  law  does  not  ordinarily 
entitle  one  to  the  aid  of  chancery,  if  there  is  danger  of  an  unconscion- 
able advantage  being  taken  of  it  courts  of  equity  will  generally  find 
some  pretext  for  circumventing  the  rule,  or  will  hold  that  the  case  in 
hand  is  an  exception  to  its  operation.^  Thus,  where  a  person  is  igno- 
rant or  mistak«n  with  respect  to  his  own  antecedent  and  listing  pri- 
vate legal  rights,  property  interests  or  estates,  and  enters  into  some 
transaction,  the  legal  scope  and  operation  of  which  he  correctly  ap- 
prehends and  understands,  for  the  purpose  of  affecting  such  assumed 
rights,  interests  or  estates,  equity  will  treat  the  mistake  as  analogous 
to,  if  not  identical  with,  a  mistake  of  fact,  and  decree  the  cancellation 
of  the  instrument  in  question.* 

22.  Conveyances  in  Consideration  of  Support. — It  has  been  held  by 
numerous  authorities  that  where  a  grantor  conveys  land,  and  the  con- 
sideration is  an  agreement  by  the  grantee  to  support,  maintain  and 
care  for  the  grantor  during  the  remainder  of  his  or  her  natural  life, 
and  the  grantee  neglects  or  refuses  to  comply  with  the  contract,  the 
grantor  may,  in  equity,  have  a  decree  rescinding  the  contract  and 
setting  aside  the  deed  and  reinvesting  the  grantor  with  the  title  to 
the  real  estate.  The  intervention  of  equity  in  such  cases  is  sanctioned 
on  the  theory  that  the  neglect  or  refusal  of  the  grantee  to  comply  with 

i.  Kenyon  v,  Welty,  20  Cal.  637,  81     7.  22  Eng.  RuL  Cas.  903  note. 


5.  Dolvin  V.  Amerieott  Harrow  Co.,  (N.S.)  785  and  note. 
125  Ob.  609,  54  S.  E.  706,  28  LJC.A.  58  URA.  789  note. 

(N.S.)  785  and  note;  BeKgio  v.  War-  9.  Reggio  «.  Warren,  207  Mass.  525, 

Ten,  207  Mass.  525,  93  K.  E.  805,  20  93  N.  E.  805,  20  Ann.  Cas.  1244,  32 

Ann.  Cas.  1244  and  note,  32  L.RJI.  LJl.A.(N.S.)  340;  Hoy  v.  Hoy,  93 

(N.S.)  340;  Beauehampv.  Winn,  L.R.  Miss.  732,  46  So.  903,  136  A.  S.  R. 

6  H.  L.  223,  22  Eng.  Rol.  Cas.  889.  548,  11  Ann.  Cas.  1137,  25  L.RA. 

6.  Dietrich  v.  Hutchinson,  73  Vt.  (N.S.)  182;  Cooper  v.  Phibbs,  L.  R. 
134,  50  Atl.  810,  87  A.  S.  R.  698.  2  H.  L.  149, 16  L.  T.  N.  S.  678, 15  W. 

609 


Am.  Dee.  137. 
20  Ann.  Cos.  1248  note. 


125  Oa.,699,  54  8.  E.  706,  28  L.R.A. 


8.  pterin  u,  American  Harrow  Co.. 
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his  contract  raises  a  presumption  that  he  did  not  intend  to  comply 
with  it  in  the  first  instance,  and  that  the  contract  was  fraudulent  in 
its  inception,  wherefore  a  court  of  equity  will  not  permit  him  to  enjoy 
the  conveyance  so  obtained.**  In  such  cases  the  exercise  of  equitable 
jurisdiction  is  not  dependent  on  the  inadequacy  of  the  legal  remedy, 
but  cancellation  may  be  sought  irrespective  of  any  question  of  a  rem- 
edy at  law.'*  It  should  be  noted,  however,  that  while  in  many  juris- 
dictions equity  has  granted  relief  on  the  sole  ground  that  there  is  no 
adequate  remedy  at  law  for  breach  of  the  terms  of  a  conveyance  in 
consideration  of  support,  others  have  denied  equitable  relief  where 
there  was  an  al^nce  of  fraud,  on  the  theory  that  for  such  a  breach 
Uie  grantor  has  an  adequate  remedy  at  law.  Of  course,  where  Ihe 
original  conveyance  expressly  provides  for  the  reversion  of  the  prop- 
erty in  case  of  a  failure  to  perform,  the  estate  will  be  defeated  by  a 
substantial  breach  of  the  condition,  and  as  the  grantor  has  an  adequate 
remedy  at  law  equity  will  not  afford  relief  by  decreeing  the  cancella- 
tion of  the  deed.*'  To  entitle  one  to  a  decree  of  cancellation,  the 
failure  to  perform  on  the  part  of  the  grantor  must  be  substantial  and 
in  relation  to  material  matters;  and  if  the  grantor  prevents  the 
grantee  from  carrying  out  the  contract,  there  can  be  no  presumption 
of  fraud  which  will  justify  the  setting  aside  of  the  de^.**  It  has 
been  held  that  a  deed  made  in  consideration  of  support  is  upon  a 
consideration  not  specifically  enforceable,  and  therefore  insufficient 
in  law,  and  the  deed  will  be  canceled  by  a  court  of  equity  at  the 
instance  of  the  grantor,**  but  it  can  hardly  be  contended  that  the 
reason  assigned  is  sound,  for  an  agreement  to  do  an  act  or  series  of 
acts,  which  the  promisor  was  otherwise  under  no  obligation  to  per- 
form, has  ever  been  deemed  an  ample  consideration  for  any  contract, 
transfer  or  conveyance,  whether  the  doing  of  such  act  or  acts  could 
be  specifically  enforced  or  not.*'    Some  authorities  hold  that  where 

R.   1049,  22   Eng.   Rul.   Cas.  870  ;  43  L.R.A.(N.S.)   918,  934  et  aeq. 

Beaucbamp  v.  Wiun,  L.  R.  6  H.  L.  note. 

223,  22  Eng.  Ral.  Cas.  889.  11.  Spangler    v.    Yarborough,  23 

115  A.  S.  R.  306  note;  28  LJI.A.  Okla.  806, 101  Pac.  1107, 138  A.  S.  R. 

(N.S.)  789,  840  note.  856. 

10.  Stebbins  v.  Petty,  209  111.  291,  12.  43  LJt.A.(N.S.)  918,  923  note. 

70  N.  E.  673,  101  A.  S.  R.  243  and  13.  Williams  v.  Langwill,  241  III. 

note;  Russell  v.  Robbins,  247  111.  510,  441,  89  N.  E.  642,  25  L.R.A.(N.S.) 

93  N.  E.  324,  139  A.  S.  R.  342  and  932  and  note;  Russell  v.  Robbins.  247 

note;  Bruer  v.  Bruer,  109  Minn.  260,  111.  510,  93  N.  E.  324,  139  A.  S.  R. 

123  N.  W.  813,  28  L.R.A.(N.S.)  608;  342  and  note;  Dunn  v.  Ryan,  82  N.  J. 

Spangler  v.  Yarborough,  23  Okla.  806,  Eq.  356,  88  Ati.  1025,  49  L.R.A.(N.S.) 

101  Pac.  1107,  138  A.  S.  R.  856;  Ab-  1015. 

bot  V.  Sanders,  80  Vt.  179,  66  Atl.  43  L.K.A.(N.S.)  929  note. 

1032,  130  A.  S.  R.  974,  12  Ann.  Cas.  14.  Grimmer  v.  Carlton,  93  Cal.  189, 

898,  13  L.R.A.(N.S.)  725;  Gloeke  v.  28  Pac.  1043,  27  A.  S.  R.  171  and  note. 

Gloeke,  113  Wis.  303,  89  N.  W.  118,  15,  27  A.  S.  B.  174  note. 

57  L.R.A.  458. 
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the  deed  is  absolute  in  form,  failure  to  furnish  support  in  accordance 
with  a  promise  which  is  the  actual  consideration,  though  not  the  con- 
sideration mentioned  in  the  deed,  is  not  sufficient  to  support  a  suit 
for  its  canceliation,  on  the  ground  that  a  grantor  will  not  be  per- 
mitted to  dispute  the  existence  of  the  consideration  expressed  in  the 
deed.**  From  the  standpoint  of  some  authorities  the  death  of  the 
grantee  puts  an  end  to  the  obligation  to  support,  since  th^  covenants 
in  this  regard  are  personal;  and  hence  the  grantors  are  entitled  to 
rescission  of  a  deed  executed  for  such  a  consideration,  although  the 
grantee  had  performed  the  consideration  up  to  and  for  some  time 
prior  to  his  death ;  but  under  such  circumstances  the  conveyance 
should  be  canceled  upon  terms  that  are  equitable  to  all  concerned." 
On  the  other  hand,  under  the  doctrine  that  the  refusal  or  neglect  to 
perform  an  agreement  to  support,  where  such  an  agreement  is  the 
consideration  for  a  deed,  raises  the  inference  or  presumption  of  a 
fraudulent  intent  upon  the  part  of  the  grantee  in  the  first'  instance 
not  to  carry  out  his  promise,  it  is  held  that  where  the  grantee  per^ 
forms  until  death,  breach  of  performance  by  the  grantee's  heirs  does 
not  entitle  the  grantor  to  rescind  the  conveyance,  since  performance 
by  the  grantee  removes  the  presumption  of  fraud.** 

III.  CoKDiTiONs  Precedent  to  Right  to  Relief 

23.  Necessity  of  Restoring  Status  Quo  in  General. — ^The  rule  that 
he  who  seeks  the  cancellation  of  an  instrument  must  restore  what- 
ever is  received  under  it  is  one  of  justice  and  equity  and  must  be 
reasonably  construed  and  applied.  In  many  instances  it  is  necessary 
only  that  the  one  party  shall  be  placed  in  substantially  his  original 
situation,  and  that  the  other  shall  derive  no  unconscionable  advantage 
from  his  conduct^*  In  administering  the  remedy  of  cancellation,  the 
fundamental  theory  on  which  equity  acts  is  that  of  restoration.  The 
injured  party  is  the  primary  object  of  this  purpose,  and  therefore 
it  is  not  indispensable  that  the  complainant  be  able  to  place  the  de- 
fendant in  statu  quo  in  those  cases  where  it  will  not  be  inequitable 
to  permit  a  rescission  without  so  doing.^  If  the  requisite  grounds 
for  relief  are  clearly  established  equity  will  not  decline  to  grant  its 
aid  merely  because  circumstances  intervening  yince  the  occurrence  of 
the  transaction  complained  of  may  render  it  ditticult  to  restore  the 

16.  Dixon  v.  Milling,  102  Miss.  449.  Kan.  755,  101  Pac.  658,  131  A;  S.  R. 
59  So.  804,  43  L.R.A.(N.S.)  916  and  346  and  note,  25  L.R.A.(N.S.)  1302; 
note.  Long  v.  Atbd,  196  Mass.  497,  82  N. 

17.  43  LJl.A.(N.S.)  928  note.  E.  665, 17  L.RJi..(N.S.)  96. 

18.  Stebbins  «.  Petty,  209  111.  291,  20.  Brown  v.  Norman,  65  Miss.  369. 
70  N.  E.  605, 101  A.  S.  R.  243.  4  So.  293,  7  A.  S.  R.  663  and  note; 

43  L.R.A.(N.S.)  929  note.  Beauehamp  v.  Winn,  L.  R.  6  H.  L. 

19.  Basye  v.  PaoU  Refining  Co.,  79  223,  22  Eng.  Rul.  Cas.  889  and  note. 
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parties  exactly  to  their  original  situations.*  Ordinarily,  of  course, 
rescission  is  allowable  only  when  it  is  possible  to  restore  the  other 
party  to  his  former  position ; '  and  if  no  effort  is  made  to  rescind 
a  conveyance  or  agreement  until  such  restoration  has  become  im- 
possible, relief  by  way  of  rescission  cannot  be  granted.* 

24.  With  Respect  to  Benefits  Received. — person  suing  for  re- 
scission is  generally  required  to  restore  the  benefits  he  has  received, 
not  as  a  condition  of  acquiring  the  right  to  sue,  but  because  of  the 
equitable  maxim  that  he  who  seeks  equity  must  do  equity ;  *  nor  is 
he  relieved  of  such  obligation  merely  because  of  his  inability  to  make 
restoration.''  Inasmuch  as  the  foregoing  maxim  applies  not  only 
to  persons  of  sound  mind,  but  to  incompetents  as  well,  the  latter  are 
likewise  within  the  operation  of  the  rule.*  Accordingly  before  an 
incompetent  can  invoke  the  assistance  of  a  court  of  equity  to  avoid  a 
d^,  made  when  he  was  not  under  guardianship,  and  in  favor  of  a 
grantee  who  acted  in  good  faith  without  notice  of  the  grantor's  in- 
sanity, he  must  make  restitution  of  the  consideration  received,  so  far, 
at  least,  as  it  remains  in  his  hands.'  Where  the  cancellation  of  a 
written  instrument  is  sought  by  a  complainant  who  was  an  infant  at 
the  time  of  its  execution  and  has  elected  to  disafhrm  the  transaction, 
he  is  required  to  return  so  much  of  the  consideration  received  by  him 
as  remains  in  his  possesEiion  at  the  time  of  such  election,  but  he  is 
not  required  to  return  an  equivalent  for  such  part  thereof  as  may 

1.  Beauehamp  v.  Winn,  L.  R.  6  H.  L.  Idaho  741,  99  Pac.  1049,  21  L.R.A. 
223,  22  Eng.  Ral.  Cas.  889.  (N.S.)  707  and  note;  Westhafer  v. 

2.  Duncan  v.  Jeter,  5  Ala.  604,  39  Patterson,  120  Ind.  459,  22  N.  E.  414, 
Am.  Dec.  342  and  note;  Goodrich  v.  16  A.  S.  R.  330;  Gribben  v.  Maxwell, 
Lathrop,  94  Cal.  56,  29  Pac.  329,  28  34  Kan.  8,  7  Pac.  584,  55  Am.  Rep. 
A.  S.  R.  91  and  note;  Rackemann  v.  233;  Smith  v.  Towushend,  27  Md.  368. 
Riverbank  Imp,  Co.,  167  Mass.  1,  44  92  Am.  Dec.  637  and  note;  Brown  v. 
N.  E.  990,  57  A.  S.  H.  427  and  note;  Norman,  65  Miss.  369,  4  So.  293,  7  A. 
White  V.  Trotter,  14  Smedes  &  M.  S.  B.  663  and  note;  Barrier  v.  Kelly, 
(Miss.)  30,  53  Am.  Dec.  112  and  note.  82  Miss.  233,  33  So.  974,  62  L.R.A. 

9  L.R.A.  608  note.  421 ;  Englebert  v.  Troxell,  40  Neb.  195, 

3.  Green  v.  Stone,  54  N.  J.  Eq.  387,  58  N.  W.  852,  42  A.  S.  R.  665,  26 
34  Atl.  1099,  55  A.  S.  R.  577  and  L.R.A.  177  and  note;  Tracy  v.  Wheel- 
note;  Roy  V.  Harney  Peak  Tin  Min.  er,  15  N.  D.  248,  107  N.  W.  68,  6 
Mill.  &  Mfg.  Co.,  21  S.  D.  140,  110  N.  L.Rj\..(N.S.)  516  and  note;  Cates  v. 
W.  106,  130  A.  S.  R.  706,  9  L.R.A.  Sparkman,  73  Tex.  619,  11  S.  W. 
(N.S.)  529  and  note.  846,  15  A.  S.  R.  806  and  note.  And 

4.  Duncan  v.  Jeter,  5  Ala.  604,  39  see  Equity. 

Am.  Dec.  342  and  note;  Grider  t7.  5.  Babcock  v.  Farwell,  245  HI.  14, 

American  Freehold  Land  Mortg.  Co.,  91  N.  E.  683,  137  A.  S.  R.  284,  19 

99  Ala.  281,  12  So.  775,  42  A.  S.  R.  Ann.  Cas.  74. 

58  and  note;  Hayes  v.  Southern  Home  6.  Gribben  v.  Maxwell,  34  Kan.  8, 

Building  &  Loan  Ass'n,  124  Ala.  663,  7  Pac.  584,  55  Am.  Rep.  233. 

26  So.  527,  82  A.  S.  R.  216  and  note;  127  A.  S.  R.  407  note. 

Hammond  v.  Wallace,  85  Cal.  522,  24  7.  Eldredge  v.  Palmer,  185  111.  618, 

Pac  782.  20  A.  S.  R.  239  and  note;  57  N.  E.  770,  76  A.  S.  B.  59  and  note; 

Tarr  v.  Western  Loan  &  Sav.  Co.  15  Studabaker  «.  Faylor,  170  Ind.  498, 83 
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have  been  disposed  of  by  him  during  his  minority.^  As  to  just  wbat 
benefits  must  be  restored  it  should  be  borne  in  mind  that  equity  does 
not  require  the  parties  to  go  through  a  useless  ceremony.  Consequent- 
ly there  is  no  necessity  of  returning  those  benefits  to  which  the  recip- 
ient would  be  still  entitled  upon  a  final  adjustment  of  the  equities 
of  those  concerned,  as  it  would  only  entail  their  reallotment  to  the 
one  already  possessed  of  their  enjoyment.*  Ordinarily,  a  vendee  in 
possession  who  rescinds  a  contract  for  the  sale  of  land  because  of  the 
misrepresentation  of  the  vendor  is  entitled  to  the  purchase  money 
paid,  the  value  of  permanent  improvements  erected  in  good  faith, 
the  amount  of  taxes  paid,  and  interest  on  these  several  sums,  deduct- 
ing from  the  aggregate  the  value  of  the  rent  while  the  vendee  re- 
mained in  possession.*"  As  to  the  latter  item,  however,  it  should  be 
noted  that  the  vendee  will  not  be  obliged  to  pay  rent  in  excess  of 
the  profits  actually  received.** 

25.  Necessity  of  Tender  Before  Suit. — ^To  insure  the  successful 
maintenance  of  a  bill  in  equity  for  the  cancellation  of  a  written  in- 
strument, it  should  appear  that  prior  to  the  institution  of  his  action 
the  complainant  made  a  formal  tender  to  restore  to  the  defendant  the 
benefits  he  received  as  a  result  of  the  transaction.*'  In  a  number 
■of  jurisdictions,  however,  it  is  not  absolutely  essential  that  there  be 
made  what  is  commonly  known  as  a  technical  tender,  the  complain- 
ant having  the  option  of  making  either  a  formal  tender,  or  a  simple 
offer  to  return  the  benefit  received.'*  Even  under  decisions  of  this 
latter  class  it  is  absolutely  essential  that  the  complainant  be  able  to 
allege  and  prove  that  he  has  done  either  one  or  the  other,  prior  to 
his  having  recourse  to  the  aid  of  chancery.  Thus  a  complaint  which 
merely  contains  an  allegation  to  the  effect  that  the  plaintiff  is  "will- 
ing and  able  to  return  to  the  defendant  all  the  moneys  which  she 
paid  to  him  on  the  purchase  of  the  property,  and  all  the  moneys 
whicli  .«he  has  lawfully  or  legitimately  paid  out  or  expended  on  ac- 
count of  the  purchase  of  said  properly,  and  now  offers  to  do  so,"  is 

N.  E.  747,  127  A.  S.  R.  397  and  note;  U.  Richardson  v.  McKinson,  Litt. 

Oribben  r.  Maxwell,  34  Kan.  8,  7  Pac.  Sel.  Cas.  (Ky.)  320,  12  Am.  Dec.  308 

584,  55  Am.  Rep.  233;  Eaton  v.  Eaton,  and  note. 

37  N.  J.  L.  108,  18  Am.  Rep.  716:  12.  MeCullocb  v.  Scott,  13  B.  Mon. 

Pearson  v.  Cox,  71  Tex.  246,  9  S.  W.  (Kv.)  172,  56  Am.  Dec.  561  and  note; 

124,  10  A.  S.  R.  740  and  note.  Bell  r.  Campbell,  123  Mo,  1,  25  S.  W. 

40  A.  S.  R.  474  note.  353,  45  A,  S.  R.  505. 

8.  Englebert  v.  Troxell,  40  Neb.  195,  82  A.  S.  R.  221  note;  83  A.  S.  R. 
58  N.  W.  852,  42  A.  S.  R.  665,  26  21  note. 

L.R.A.  177  and  note.  13.  Grider   v.   American  Freehold 

9.  CoUter  v.  Collier,  137  Ga.  658,  74  Land  Mortg.  Co.,  99  Ala.  281,  12  So, 
S.  E.  275,  Ann.  Cas.  1913A  1110;  775,  42  A.  S.  R.  58  and  note;  Ham- 
Reggio  V.  Warren,  207  Mass.  525,  93  mond  v.  Wallace,  85  Cal.  522,  24  Pac. 
N.  E.  805,  20  Ann,  Cas.  1244,  32  837,  20  A.  S.  R.  239;  Westhafer  e. 
L.R.A.(N.S.)  340.  Patterson,  120  Ind.  459,  22  N.  K.  414. 

10.  12  Am.  Dee.  312  note.  16  A.  S.  R.  330;  Tarkington  v.  Purvis, 
R.  C.  L.  Vol.  IV.— 33.  513 
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demurrable.**  In  some  jurisdictions  however  the  view  prevails  that 
a  tender  of,  or  offer  to  make,  restoration  is  not  an  essential  prerequisite 
to  the  filing  of  a  bill,  it  being  sufficient  that  the  complainant  offer  to 
do  so  in  his  complaint,  even  though  it  be  for  the  first  time.''  Though 
by  the  law  of  the  particular  jurisdiction  a  formal  tender  is  a  necessary 
prerequisite  to  the  institution  of  an  action  for  cancellation,  neverthe- 
less the  necessity  of  making  one  is  dispensed  with  where  the  advances 
of  the  complainant,  for  l£e  purpose  of  rescinding  the  transaction, 
have  been  rebuffed  and  the  defendant  has  otherwise  manifested  his 
unwillingness  to  accept  a  tender  should  one  be  made,  for  under  such 
circumstances  the  making  of  one  would  be  but  a  futile  ceremony. 
On  Uie  other  hand,  where  a  tender  is  a  necessary  prerequisite,  it  must 
not  only  be  made,  but  it  must  be  kept  good.*'  While  an  actual  re- 
turn of  the  consideration  received  may  be  made,  so  long  as  one's 
tender  is  kept  good,  there  is  no  necessity  of  it  where  the  other  party 
to  the  transaction  complained  of  is  unwilling  or  unable  to  do  complete 
justice  upon  his  part.*^  Inasmuch  as  there  is  no  necessity  of  re- 
storing that  to  which  one  would  be  entitled  upon  a  final  adjustment  of 
the  respective  equities  of  those  concerned,*'  it  is  manifest  there  is  no 
necessity  of  tendering  its  return  so  long  as  the  complainant  manifests 
a  willingness  to  account  for  it  upon  restoration  of  the  status  quo.*** 
As  an  infant  seeking  cancellation  is  required  to  make  restoration  of 
such  portion  of  the  original  consideration  received  by  him,  as  remains 
in  his  hands  at  the  time  of  disaffirmance,*  either  an  actual  tender  or 
an  offer  to  return  such  balance  is  a  necesseiry  prerequisite  to  his  seek- 
ing relief  in  equity,  though  such  offer  or  tender  need  not  be  simul- 
taneous with  the  act  of  repudiation." 

IV.  Grounds  for  Denial  of  Keliep 

26.  Laches,  Acquiescence,  and  Ratification. — The  rule  is  that  where 
a  party  has  been  induced  to  enter  into  a  contract  by  false  and  fraudu- 
lent representations,  he  may  upon  discovering  the  fraud  rescind  tb& 

128  Ind.  182,  25  N.  E.  879,  9  L.R.A.      17.  MeCulIoeh  v.  Scott,  13  B.  Mod. 

607  and  note;  Gribben  v.  Maxwell,  34  (Ky.)   172,  56  Am.  Dee.  561  and 

Kan.  8,  7  Pae.  584,  55  Am.  Rep.  233.  note. 

14.  Hammond  v.  Wallace,  85  Cal.  18.  Danean  v.  Jeter,  5  Ala.  604,  3» 
522,  24  Pac.  837,  20  A.  S.  R.  239.  Am.  Dec.  342. 

15.  Perry  «.  Boyd,  126  Ala.  162,  28      19.  See  supra,  par.  24. 

So.  711,  85  A.  S.  R.  17  and  not*;  20.  Collier  v.  CoUier,  137  Ga.  658,. 

Smith  V.  Ryan.  191  N.  Y,  452,  84  N.  E.  74  S.  E.  275,  Ann.  Cas.  1913A  1110; 

402,  123  A.  S.  R.  609,  14  Ann.  Cas.  Regmo  «.  Warren,  207  Mass.  525,  9? 

505, 19  L.R.A.(N.S.)  461.  N.  E.  805,  20  Ann.  Cas.  1244,  32 

16.  Perry  «.  Boyd,  126  Ala.  162,  28  L.R.A.(N.S.)  340. 

So.  711,  85  A.  S.  R.  17;  Foumier  v.      1.  See  supra,  par.  24. 
Clutton,  146  Mich.  298,  109  N.  W.      2.  McCarty  v.  Woodstock  Iron  Co., 
425,  117  A.  S.  R.  638,  10  Ann.  Cas.  92  Ala.  463,  8  So.  417,  12  L.R.A.  136. 
392,  7  L.RA.(N.S.)  179. 
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contract;  but  the  great  weight  of  authority  holds  that  if  the  party  de- 
frauded  continues  to  receive  benefits  under  the  contract  after  he  has 
become  aware  of  the  fraud,  or  if  he  otherwise  conducts  himself  with 
respect  to  it  as  though  it  were  a  subsisting  and  binding  engf^ement, 
he  will  be  deemed  to  have  affirmed  the  contract  and  waived  his  right 
to  reecind.'  In  other  words,  the  party  who  has  been  misled  is  required, 
as  soon  as  he  learns  the  truth,  and  discovers  the  falsity  of  the  state- 
ments on  which  he  relied,  with  all  reasonable  diligence  to  disaffirm 
the  contract  and  give  the  other  party  an  opportunity  of  rescinding 
it,  and  of  restoring  both  of  them  to  their  original  position.  The  party 
deceived  is  not  allowed  to  go  on  deriving  all  possible  benefit  from 
the  transaction,  and  then  claim  to  be  relieved  from  his  own  obliga- 
tions by  seeking  its  rescission  *  However,  one  who  has  perfected  his 
right  to  rescind  a  fraudulent  contract  cannot  lose  it  by  merely  taking 
CM©  of  the  property  received,  or  by  preser^nng  it  in  case  it  is  of  a 
perishable  nature,*  unless  what  he  does  is  done  with  an  intent  to  con- 
firm the  contract  aa  where  after  he  has  tendered  restoration  of  the 
chattel  in  question  and  rescission  is  refused  by  his  vendor,  he  takes 
it  back  and  uses  it  as  his  own.*  Where  an  instrument  is  exacted 
under  such  circumstances  as  to  render  it  voidable  for  fraud  and  undue 
influence,  neither  laches  nor  acquiescence  can  be  based  upon  a  failure 
of  the  injured  party  to  move  for  its  cancellation  while  the  same  con- 
ditions which  caused  its  execution  continue.'  Furthermore,  seem- 
ing acquiescence  in  what  has  been  done  will  not  be  a  bar  to  relief 
where  the  party  alleged  to  have  acquiesced  has  acted  or  abstained 
from  acting,  through  ignorance  of  another's  claim,^  or  of  the  fact  that 
he  possessed  rights  which  would  be  available  against  that  which  he 
permitted  to  be  enjoyed.'    Ratification  of  a  contract  induced  by 

3.  Sunset  Telephone  &  Telegraph  Co.  v.  Mcintosh,  68  Kan.  452,  75  Par. 
Co.  t>.  Williaois,  162  Fed.  301,  89  C.  498,  1  Ann.  Cas.  906  and  note;. 
C.  A.  281,  22  L.R.A.(N.S.)  374;  Tark-  Wright  v.  Fisher,  65  Mich.  275,  32 
ington  t>.  Purvis,  128  Ind.  182,  25  N.  W.  605,  8  A.  S.  R.  886;  Dennis  v. 
E.  879,  9  L.R.A.  607;  Wright  v.  Fish-  Jonee,  44  N.  J.  Eq.  513,  14  Atl.  913L 
er,  65  Mich.  275,  32  N.  W.  605,  8  A.  6  A.  S.  R.  899  and  note;  Le  Vine  d. 
S.  R.  886;  Miller  v.  Mendenhall,  43  Whitehouse,  37  Utah  260,  109  Pae.  2, 
Minn.  95,  44  N.  W.  1141, 19  A.  S.  R.  Ann.  Cas.  1912C  407. 

219  and  note,  8  L.R.A.  89;  Le  Vine  22  Eng.  Rul.  Cas.  901,  902  note. 

V.  Whitehouse,  37  Utah  260,  109  Pae.  6.  Tarkington  v.  Purvis,  128  Ind. 

2,  Ann.  Cas.  1912C  407.  182,  25  N.  E.  879,  9  hJtA.  607. 

4.  Sunset  Telephone  &  Telegraph  6.  McCulloch  v.  Scott,  13  B.  Mon. 
Co.  V.  WiUiams,  162  Fed.  301,  89  C.  (Ky.)  172,  56  Am.  Dec.  561. 

C.  A.  281,  22  L.R.A.(N.S.)  374;  Book-  7.  Bell  v.  CampbeU,  123  Mo.  1,  25 

er  V.  Booker,  208  HI.  529,  70  N.  E,  S.  W.  359,  45  A.  S.  R.  505. 

709, 100  A.  S.  R.  250  and  note;  Sims  8.  Butler  v.  Qrand  Rapids  &  J.  R. 

V.  Bardoner,  86  Ind.  87,  44  Am.  Rep.  Co.,  85  Mich.  246,  48  N.  W.  569,  24 

263  and  note;  Tarkington  v.  Purvis,  A.  S.  R.  84. 

128  Ind.  182,  25  N.  E.  879,  9  L.Rj^.  9.  Beanehamp  v.  Winn,  L.  R.  6  H. 

607  and  note;  Provident  Loan  Trust  L.  223,  22  Eng.  Rul.  Cas.  889. 
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fraudulent  representations  will  not  be  inferred  from  delay  in  seeking 
its  resciasion,  when  the  injured  party  had  no  knowledge  of  the  fraud 
practiced  on  him,  and  where  his  delay  was  the  result  of  his  misplaced 
confidence  in  the  false  statements  made  to  him.**  To  prevent  one 
from  rescinding  a  contract  of  purchase,  by  which  he  has  been  defraud- 
ed, upon  the  ground  that  he  has  acquiesced  therein,  the  alleged  act  of 
acquiescence  must  be  unequivocal  and  must  show  an  election  to  re- 
tain the  property  after  discovering  the  deceit.'^  In  conclusion  it 
should  be  noted  that  the  principle  of  estoppel  does  not  apply  to  an 
agreement  which  the  law  holds  to  be  void  as  against  public  policy. 
The  ratification  of  such  a  contract  by  acquiescence  or  laches  is  as 
nugatory  as  the  contract  itself.** 

27.  Want  of  Diligence  in  Discovering  Fraud. — In  cases  of  active 
misrepresentation  or  fraud  practiced  by  one  party  to  a  contract  on  the 
other,  mere  want  of  diligence  in  discovering  the  fraud  does  not  deprive 
the  injured  party  of  his  right  to  rescission.  He  owes  to  the  other 
party  no  duty  of  active  vigilance,  and  is  required  only  to  act  promptly 
after  actual  discovery  of  the  fraud."  The  right  to  rescission  is  not 
affected  by  the  mere  fact  that  the  plaintiff  had  the  means  of  making 
inquiries,**  or  that  he  was  negligent  in  not  utilizing  the  means  at  his 
command  to  ascertain  the  true  state  of  affairs.** 

28.  Parties  in  Pari  Delicto. — As  a  general  rule,  equity  will  not  aid 
either  party  to  an  illegal  transaction  if  they  are  in  pari  delicto,  but 
will  leave  them  just  where  it  finds  them,  to  settle  their  disputes  with- 
out the  aid  of  the  court.**  For  instance,  one  who  purchases  shares 
of  stock  in  a  corporation  knowing  that  its  object  was  to  engage  in 
an  illegal  enterprise  is  in  pari  delicto  with  the  seller,*'  and  so  are  the 
parties  to  a  contract  the  consideration  of  which  is  the  compound- 
ing of  a  felony.**  Parties  are  in  pari  delicto  only  when  both  of 
tliem  enter  into  the  illegal  transaction  voluntarily  and  the  turpitude 
is  mutual.    If  the  party  seeking  the  relief  was  not  a  free  moral 

10.  Brown  v.  Norman,  65  Miss.  360.  16.  Colby  v.  Title  Insurance  & 
4  So.  293,  7  A.  S.  R.  663  and  note.  Trust  Co.,  160  Cal.  6.32,  117  Pac.  913, 

11.  Tarkington  v.  Pur\is,  128  Ind.  Ann.  Cas.  1913A  515  and  note,  35 
182,  25  N.  E.  879,  9  L.R.A.  607;  L.R.A.{N.S.)  813;  Ruis  r.  Branch,  138 
Beauchamp  «.  Winn,  L.  R.  6  H.  L.  223,  Ga.  150,  74  S.  E.  1081,  42  L.R.A. 

22  Eng.  Rul.  Cas.  889  and  note.  (N.S.)   1198  and   note;   Harper  v. 

12.  Colby  r.  Title  Insiuanee  &  Trust  Harper,  85  Ky.  160,  3  S.  W.  5,  7  A. 
Co.,  160  Cal.  632,  117  Pac.  913,  Ann.  S.  R.  583  and  note;  Atwood  v.  Fisk, 
Cas.  1913A  515  and  note,  35  LJI.A.  101  Mass.  363,  100  Am.  Dee.  124  and 
(N.S.)  813.  note;  Roy  v.  Harney  Peak  Tin  Min. 

13.  Baker  v.  Lever,  67  N.  T.  304,  Mill.  &  Mfg.  Co.,  21  8.  D.  140, 110  K. 

23  Am.  Rep.  117.  W.  106,  130  A.  S.  R.  706,  9  L.R.A. 

14.  Crompton  v.  Beedle,  83  Vt.  287,  (N.S.)  529  and  note. 

75  Atl.  331.  Ann.  Cas.  1912A  399  and  17.  Ryan  v.  Miller,  236  Mo.  496, 13D 
note,  3D  L.R.A.(N.S.)  748.  S.  W.  128,  Ann.  Cas.  1912D  540. 

15.  McGhee  r.  Bell,  170  Mo.  121,  70     18.  Ann.  Cas.  1913A  522  note. 
S.  Vr.  493,  59  L.R.A.  761  and  note. 
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agent,  and  his  consent  to  the  illegal  transaction  was  obtained  througli 
duress,  menace,,  or  undue  influence,  he  is  not  equally  guilty 
with  the  person  who  thus  enticed  or  coerced  him,  and  is  therefore 
not  debarred  of  his  right  to  cancellation.'*  According  to  this 
principle,  a  person  who  has  made  a  contract  with  an  attorney 
which  is  void  for  champerty  is  not  estopped,  as  one  in  pari  delicto, 
from  setting  it  a^<ide  in  equity.**  The  rule  that  equity  will  not  in- 
terfere where  the  parties  to  an  illegal  contract  are  in  pari  delicto  seems 
to  apply  only  where  the  contract  has  been  carried  into  execution^ 
and  not  to  cases  merely  executory;  for  example,  where  bonds  were 
given  for  money  won  at  play,  a  bill  in  equity  lies  to  have  the  bonds 
delivered  up  and  canceled.^  Furtliermore,  even  where  ihe  parties 
are  in  pari  delicto,  the  court  may  interfere  and  grant  relief  if  public 
policy  requires  its  intervention,  though  the  result  may  be  that  a 
benefit  will  be  derived  by  a  complainant  who  is  in  equal  guilt  with 
the  defendant,  lu  such  ca.ses  the  guilt  of  the  respective  parties  is 
not  considered  by  the  court,  which  looks  only  to  the  higher  right  of 
the  public,  the  guilty  party  to  whom  relief  is  granted  being  only  the 
instrument  by  which  the  public  is  served.* 

V.  Pleading  and  Practice 

29.  Parties. — When  instituting  a  suit  in  equity  for  the  cancella- 
tion of  a  wiitten  instrument,  the  complainant  should  join  as  parties, 
either  plaintiff  or  defendant  according  to  the  nature  of  their  interests, 
all  persons  whose  rights  or  privileges  may  be  in  any  way  affected  by 
the  granting  of  the  relief  he  seeks  to  obtain.  Thus,  where  an  ancestor 
granted  to  his  children  a  life  estate  with  remainder  to  the  legal  heirs 
of  the  latter,  it  was  ruled  that  the  grandchildren  of  the  ancestor  living 
when  the  deed  was  made  were  necessary  parties  to  an  action  to  cancel 
the  deed  on  the  ground  that  it  had  never  been  delivered ;  •  but  if  two 
out  of  three  of  the  apparent  makers  of  a  joint  note  seek  to  have  it 
canceled  on  the  ground  that  their  signatures  thereto  were  forged, 
the  legal  representatives  of  the  third  maker,  since  deceased,  are  prop- 
er but  not  necessarj'  parties.*  Moreover,  one  tenant  in  common  may 
sue  without  joining  his  co-tenant,  as  each  has  a  separate  and  distinct 

19.  Colby  V.  Title  Insurance  &  Trust  69  N.  E.  343,  100  A.  S.  R.  575  and 
Co.,  160  Cal.  632,  117  Pac.  913,  Ann.  note. 

Cas.  1913A  515  and  note,  35  L.R.A.      1.  Davidson  v.  Givins,  2  Bibb  (Ky.) 

fN.S.)  813;  Harper  u.  Harper,  85  Kv.  200,  4  Am.  Dee.  695. 

160,  3  S.  W.  5,  7  A.  S.  R.  583  and      2.  7  A.  S.  R.  587  note. 

note;  Bell  v.  Campbell,  123  Mo.  1,  25      3.  Brown  v.  Brown,  97  Ga.  531,  25 

S.  W.  3."t9,  45  A.  S.  R.  505  and  note;  S.  E.  353,  33  L.R.A.  816. 

Boyd  u.  De  La  Montagnie.  73  N.  Y.      4.  Ritterhoff  v.  Puget  Sound  Nat. 

498,  29  Am.  Rep.  197.  Bank,  37  Wash.  76,  79  Pae.  601,  107 

20.  Gargano  tJ.  Pope,  184  Mass.  571.  A.  S.  791. 
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freehold.^  Where  the  conveyance  of  a  lunatic  is  sought  to  be  set 
aside,  the  action  cannot  be  maintained  in  his  behalf  by  another  person 
unless  the  latter  has  authority  to  act  for  him  and  bind  his  estate, 
and  as  a  rule  his  next  friend  does  not  possess  such  authority  in  the 
absence  of  a  statute  expressly  conferring  it.* 

30.  Bill  of  Complaint — bill  for  cancellation  should  aver  the  facte 
on  which  the  right  to  relief  is  predicated.'  Thus  before  cancellation 
can  be  decreed  for  fraud  practiced  in  the  procurement  of  a  deed,  the 
bill  must  aver  facte  from  which  fraud  may  be  legally  deduced,  aver- 
ments which  merely  amount  to  conclusions  on  the  part  of  the  plead- 
er, as  to  its  existence,  being  insufhcient.*  But  a  specific  averment 
of  fraudulent  intent  is  not  required  if  the  facte  alleged  are  such  that 
the  existence  of  such  intent  can  be  clearly  inferred  therefrom ; '  and 
where  the  bill  sete  out  representations  calculated  to  deceive  and  to 
prevent  inquiry  it  is  sufficient,  as  s^ainst  an  objection  on  demurrer, 
that  it  does  not  appear  how  the  complainant  was  prevented  from  mak- 
ing inquiry.^^  Moreover  if  the  circumstwces  are  such  that  under  the 
law  of  the  particular  jurisdiction  the  complainant  is  required  to  tender 
or  offer  restitution  of  the  benefite  he  has  rec^ved  under  the  trans- 
action complained  of,  prior  to  instituting  suit  for  cancellation,^^  his 
complaint  should  contain  an  allegation  to  the  effect  that  he  has  com- 
plied with  such  condition  precedent;  and  even  if  a  prior  tender  is 
not  required  in  the  jurisdiction  in  question,  so  long  as  a  willingness 
to  make  restitution  is  necessary,  a  complaint  seeking  such  relief  is 
demurrable  if  it  does  not  contain  an  averment  offering  to  do  so.^* 
There  is  no  necessity  for  the  bill  to  negative  the  existence  of  laches  on 
the  complainant's  part,  inasmuch  as  the  latter  is  matter  in  defense.^' 
Kor  can  the  objection  of  duplicity  be  urged  against  a  petition  to  cancel 
a  deed  which  alleges  the  invalidity  of  the  instrument  to  be  due  to  the 
mental  weakness  of  the  grantor  and  undue  influence  exercised  upon 
him  while  in  that  condition,  for  it  states  but  a  single  cause  of  action, 
such  grounds  not  being  inconsistent  in  the  sense  that  they  would  pre- 
vent proof  showing  the  existence  of  both.**    It  has  been  ruled  that 

5.  AUred  v.  Smith,  135  N.  C.  443,  510,  118  Pac.  402,  Ann.  Cas.  1913A 
47  S.  E.  597,  65  L.B.A.  924.  523. 

6.  Covington  v.  Neftzger,  140  IlL  10.  Crompton  r.  Beedle,  S3  Yt  287, 
608,  30  N.  E.  764,  33  A.  S.  R.  261.  75  AU.  331,  Ann.  Cas.  1912A  399  and 

7.  Pratt  Land  &  Improvement  Co.  v.  note,  30  L.RJl.(N.S.)  577. 
UcClain,  135  Ala.  452,  33  So.  185,  93  11.  See  supra,  par.  25. 

A.  S.  R.  35:  Studabaker  v.  Faylor,  12.  Stadabaker  v.  Faylor,  170  lad. 
170  Ind.  498,  83  N.  E.  747. 127  A.  8.  498,  83  N.  E.  747,  127  A.  S.  R.  397 


8.  Pratt  Land  &  Impmvement  Co.  13.  Pratt  Land  &  Improvement  Co. 
V.  MeGain,  135  Ala.  452,  33  So.  185,  v.  McGain,  135  Ala.  452,  33  So.  185, 


9.  Blackbarn  v.  Monisra,  29  Okla.     14.  Bethany  Hospital  Co.  v.  Philip- 
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where  the  facts  avemd  in  the  bill  do  not  entitle  the  complainant  to 
damages  if  he  should  obtain  relief  by  way  of  cancellation  as  prayed 
for,  or  by  way  of  alternative  relief  if  cancellation  is  denied,  all  f^lle- 
gfttions  relating  to  damages  should  be  stricken  from  the  petition  on  a 
motion  to  that  effect.**  It  is  not  objectionable,  however,  for  the  peti- 
tioner to  conclude  his  bill  with  a  prayer  for  general  relief,  and  in 
fact  good  practice  dictates  such  a  course,  as  it  may  be  the  means  of 
entitling  the  complainant  to  the  very  relief  he  intended,  but  omit- 
ted, to  pray  for.  Thus  where  equity  assumes  jurisdiction  of  a  bill 
of  complaint  seeking  the  cancellation  of  a  void  deed  throwing  a  cloud 
on  the  complain^t's  title,  though  there  may  be  no  special  prayer  for 
cancellation,  the  court  may,  under  the  prayer  for  general  relief,  de- 
cree that  the  deed  be  canceled.^* 

31.  Cross  Bills. — Where  a  suit  in  equity  is  instituted  for  the  en- 
forcement of  a  written  contract  and  the  defendant  is  desirous  not  only 
of  resisting  such  enforcement  but  also  of  obtaining  affirmative  relief 
by  way  of  concellation,  he  may  file  a  cross  bill  with  a  view  "to  that 
object;  but  in  doing  so  he  should  see  to  it  that  he  alleges  a  good  cause 
of  action  entitling  him  to  the  relief  he  seeks,  for  a  cross  bill  in  this 
respect  is  treated  as  though  it  were  an  original  complaint.  Thus 
whether  relief  by  way  of  cancellation  is  sought  in  a  cross  bill  or  in 
an  original  complaint,  the  petitioner  in  either  case  is  subject  to  the 
well  known  maxim  that  he  who  seeks  equity  must  do  equity;  and 
if  he  is  desirous  of  obtaining  the  rescis.«ion  of  a  contract  because  of 
its  usurious  cliaracter,  he  must  offer  to  do  equity  by  alleging  his  readi- 
ness to  repay  the  principal  together  with  legal  interest  thereon,  or 
his  cross  bill  will  be  dismissed.*'  Obviovisly  a  cross  bill  is  available 
to  a  respondent  not  only  for  tlie  purpose  of  perfecting  his  equitable 
rights,  as  where  he  seeks  the  cancellation  of  the  instrument  or  contract 
sued  upon,  but  also  for  the  protection  and,  if  the  circumstances  war- 
rant it,  the  enforcement  of  such  of  his  legal  rights  as  may  be  germane 
to  tlie  complainant's  bill.  Thus,  one  who  fruitlessly  seeks  the  aid  of  a 
court  of  equity  to  secure  the  cancellation  of  notes  alleged  to  have  been 
misappropriated  cannot  question  the  jurisdiction  of  the  court  to  enter 
upon  a  cross  bill  a  money  judgment  against  him  for  the  amount  due 
on  the  notes.  Even  though  the  matters  set  out  in  the  cross  bill  are 
purely  legal,  the  complainant,  having  brought  the  appellee  in  equity 
upon  matters  of  exclusively  equitable  cognizance,  cannot  be  heard  to 
question  the  jurisdiction  of  the  court  over  the  matters  set  up  by  the 

pi,  82  Kan.  64,  107*  Pac.  530,  30      16.  Polk  v.  Rose,  25  Md.  153, 89  Am. 


15.  Hall  r.  Kary,  133  la.  465,  110  17.  American  Freehold  Land  Mortg. 
N.  W.  930,  119  A.  S.  E.  639  and  Co.  i-.  Sewell,  92  Ala.  163,  9  So.  143, 


L.R.A.(N.S.)  194. 


Dec.  773  and  note. 


note. 


13  LJI.A.  299. 
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defendant's  cross  bill.  Equity  having  once  acquired  jurisdiction  and 
having  before  it  tlie  proper  parties  and  the  subject  matter  to  enable 
it  to  do  complete  justice  between  them,  will  not  relegate  the  defendant 
to  the  nec^ity  of  relitigatlng  his  rights  at  law.^^ 

18.  Zollman  v.  Jackson  Trust  &  Savings  Bank,  238  111.  290,  87  N.  E.  297. 
32  L.R.A.(N.SO  858. 
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36.  Unjust  and  Unreasonable  Discrimination 

37.  Discrimination  as  Evidence  of  Unreasonable  Rate 

38.  Discrimination  under  Dissimilar  Conditions 

39.  Acts  of  Parliament 

40.  Acts  of  Congress 

41.  Acts  of  State  Legislatures  and  Constitntional  Provisions 

ErrECT  OF  Statutes  ob  Chabteb  Provisions 

42.  Effect  of  Charter 

43.  Statutory  Prohibitions  Generally 

44.  Relation  of  Statutes  to  Common  Law 

DiSCRIUIKATION  BETWEEN  INDIVIDUAL  ShIPPEBS 

45.  Ownership  of  Goods  —  Forwarding  Agents 

46.  Size  of  Shipment 

47.  Distance  of  Shipment 

48.  Character  of  Merchandise 

49.  Competition  as  Justifying  Diserimination 

50.  Securing  Exclusive  Business  of  Shipper 

DiSCRI  Ml  NATION  BETWEEN  PASSENGERS 

51.  Tn  General 

52.  Return  uid  Commutation  Tickets 

53.  Party  Rate  Tickets  and  Mileage  Books 

Discrimination  between  Localities 

54.  In  General 

55.  Long  and  Short  Haul 

56.  Competition  as  Justifying  Discrinunatitni 

57.  Unfair  Preference  Where  Ctmipetition  Exists 

58.  Source  of  Competition 

59.  Control  over  Short  and  Long  Haul 

60.  Establishment  of  Rate  Zones 

Discrimination  between  Carriers 

61.  Tn  General 

62.  Discrimination  as  to  Through  Rates 
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63.  Diacriminatioj)  as  to  Facilities 

64.  Discrimination  between  Express  Companies 


Manner  or  Discriuinatjon 


6j.  Facilities  for  Delivery  and  Carriage 

66.  Requiring  Prepayment  of  Chai^^ 

67.  Mill  ing  in  Transit  Arrangement 

68.  TransportaticMi  in  Return  for  Something  Other  than  Money  Generally 

69.  Rdease  of  Damage;  Advertising  or  Other  Services 

70.  Allowance  for  Services  Performed  by  Shipper  Generally 

71.  Elevating  Grain;  Storing  and  Loading  Coal 

72.  Hauling  on  Spur  Lines  and  Lighterage 

73.  Providing  Cars 


74,  In  General 

75.  Contracts  Inconsistent  with  Published  Rates 

7(i.  Effect  on  Connecting  Carrier  of  Invalidity  of  Initial  Carrier's  Contract 

77.  Effect  on  Existing  Contract  of  Change  of  Statute  or  Rate 


78.  General  Scope  of  Legislative  Power 

79.  Carrier's  Right  to  Reasonable  Compensation 

80.  Power  to  Make  Contracts  for  or  Annul  Contracts  of  Carriers 

81.  Limitation  as  to  Interstate  and  Foreign  Commerce 

82.  Power  to  Classify  Railroads  for  Rate  Regulation 

83.  Requiring  Issuance  of  Mileage  Tickets 

84.  Forbidding  Issuance  of  Free  Passes 

85.  Regulating  Fares  as  to  Militiaj  Policemen  and  Students 


86.  In  General 

87.  Special  Exemption  Generally 

88.  Charters  Subjecting  Carriers  to  State  Control 

89.  Charters  Exempting  Carriera  from  State  Control 

90.  Effect  of  Statutes  Existing  at  Time  of  Incorporation 

91.  Force  of  Exemption  after  Transfer  of  Frandiise 

92.  National  or  Foreign  Charters 


93.  In  General 

94.  Validity  of  Statutes  Generally 

95.  Delegation  of  Legislative  Authority 

96.  Delegation  of  Judicial  Authority 

97.  Due  Process  of  Law  in  Procedure  before  Commission 

98.  Power  to  Fix  Rates  as  Distinguisheii  from  Power  to  Regulate 

99.  Prima  Facie  Reasonableness  of  Rates  Fixed 


Vaudity  op  Discriuikatort  Contracts 


IV.  Rates  and  Rate  Regulatioa 


Legislative  Control  Gekerallt 


Effect  of  Charter  Provisions 


Rate  Regulation  by  Couuission 
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Power  op  Colrts 

100.  In  General 

101.  Control  over  Logislative  Acts 

102.  Determiuation  of  Keasoiiableness  of  Lefrislative  Rates 

103.  Control  of  Federal  Courts  over  State  Regulations 

104.  Burden  of  Proof  and  Presumption  as  to  Legi^ative  Bates 

105.  Pow^  to  Exclude  Judicial  Review 

Reason ABLExEss  of  Rates  Ocnerallt 

106.  Rule  Stated 

107.  Effect  on  All  of  a  Class  of  Railroads 

108.  Effect  on  Entire  Line  of  Railroad 

109.  Effect  on  Entire  Business  of  Railroad 

Relation  to  Fair  Value  op  Property  Euploted 

110.  In  General 

111.  Value  as  Determined  by  Original  Cost 

112.  Value  as  Determined  by  Cost  of  Reproduction 

113.  Special  Increment  of  Railway  Value 

114.  Value  of  Property  Engaged  in  Inier  and  Litra  State  Traffic 

Relatiok  to  Net  or  Gross  Receipts  and  Expenses 

115.  New  Receipts  and  Dividends 

116.  Expenses  and  Gross  Receipts  in  General 

117.  What  Constitute  Operating  Expenses 

118.  Interest  on  Bonds 

Special  Factors  Considebbd 

119.  Relation  of  Through  and  Local  Rates 

120.  Joint  Through  Rates  and  Power  to  Establish 

121.  Comparison  of  Bates 

122.  Effect  on  Other  Rates 

123.  Difference  in  Character  of  Commodities 

124.  Reasonable  Rates  for  Carriage  of  Mails 

Services  Accessory  to  Transportation 

125.  In  General 

126.  Separate  Charges  for  Accessorial  Services 

127.  Reasonable  Compensation  for  Accessorial  Sendees 

Remedies 

128.  Proceedings  in  Equity  to  Enforce  or  Prevent  Enforcement  of  Regula- 

tions 

129.  When  Equity  Will  Not  Inten-ene 

130.  Review  of  Proceedings  before  Public  Seniee  Commission 

131.  Effect  of  Statute  on  Common  Law  Action  for  Discrimination 

132.  Necessity  that  Rate  Be  Declared  Discriminatory  by  Commiselon  before 

Action  Brought 
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333.  Measure  of  Damages  in  Action  for  Discrimiuation 
134.  Penalties 

Criminal  Liability  Generally 
136.  Indictment 


B.  CARRIERS  OF  GOODS 


V.  Duty  to  Receive  and  Transport 


337.  Nature  of  Carrier's  Obligation  to  Carry 

i:(8.  Carrier's  Right  to  Adopt  Reasonable  Regulations 

130.  Regulations  as  to  Time  of  Acceptance  for  Carriage 

140.  Character  of  GoodB  Offered  as  Affecting  Duty  of  (-arriagQ 

141.  Qaautity  of  Goods  Offered  as  Affecting  Duty  of  Carriage 

142.  Improper  Packing  as  Ground  of  Refusal  to  Carry 

143.  Dangerous  and  Contraband  Articles;  Right  of  Carrier  to  Inspect 

144.  Effect  of  Strike,  Disaster,  or  Eittraordinary  Danger 

145.  Duty  of  Carrier  as  Affected  by  Origin  and  Termination  of  Stiipraent 

146.  Goods  and  Cars  of  Other  Carriers 

147.  Prepayment  of  Charges;  Miscellaneous  Grounds  for  Refusal  to  Carry 


148.  Extent  of  Obligation  as  Affected  by  Character  of  Carrier 

149.  Extent  of  Coinraon-Iaw  Duty  to  Furnish  Cars 

150.  Excuses  for  Failure  to  Furnish  Cars 

151.  Statutory  Liability 

152.  Obligation  as  Affected  by  Contract 

153.  Inception  of  Contractual  Relation  and  Necessity  of  Notice  to  Carrier 

154.  Authority  of  Carrier's  Agents  and  Sufficiency  of  Application  for  Can 

155.  Sidings,  Spurs,  Stations,  etc. 

156.  General  Duty  to  Furnish  Suitable  Cars 

157.  Type  of  Car  Required  for  Perishable  Goods 

158.  Duty  of  Shipper  to  Inspect  Car;  Shipper's  Knowledge  of  Unsafe  Con- 

dition 

159.  Effect  of  Selection  of  Car  by  Shipper 
160-165.  Rule  against  Discrimination  in  Facilitit's 

166.  Enforcement  of  Obligation  by  Mandamus  or  Mandatory  Injunction 


167.  Delivery  as  Marking  Beginning  ot  Carrier's  Liability 
168..  Delivery  and  Acceptance  in  General 

169.  Deposit  at  Unusual  Places 

170.  Effect  of  Custom  and  Constructive  Delivery 

171.  Necessity  of  Notice 

173.  Loading  Goods  on  Side-tracked  Car 

173.  Delivery  as  Affected  by  Lack  of  Shipping  Contract 

174.  Bill  of  Lading  as  EWdence  of  Delivery 


VI.  Duty  to  Furnish  Facilities 


VII.  Delivery  to  Carrier 
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Vm.  Liability  for  Loss  of  or  Injury  to  Goods 

In  General 

175.  Statement  of  Common-law  Rule 

176.  Reasons  on  Which  Extraordinary  Liability  of  Carrier  Is  Based 

177.  Exceptions  Other  than  Act  of  God  or  Public  Enemv 

178.  Effect  of  Special  Contract 

179.  Extent  of  Adoption  of  Common-law  Rule  and  Statutory  Uodifieations 

180.  Penalty  for  Nonpayment  of  Claims 

Act  of  God 

181.  In  General 

182.  Definitions 

383.  Modern  Strict  Conception  of  Term 

184.  Distinction  between  "Act  of  God"  and  "Inevitable  Accident" 
1&).  Distinction  between  "Act  of  God"  and  "Perils  of  the  Sea*' 

186.  Practical  Illustrations  of  What  Are  Acts  of  God 

187.  Loss  by  Fire 

188.  Act  of  God  as  Proximate  Cause  of  Loss 

189.  Act  of  God  as  Sole  Cause  of  Loss 

190.  Effect  of  Defective  Instrumentalities  and  Negligence  Not  Proximate 

Cause  of  Loss 

191.  Extent  of  Carrier's  Duty  Where  Act  of  God  Is  Threatened  or  Has 

Occurred 

192.  Concurrence  of  Delay  with  Act  of  God  in  General 

193.  Delay  Considered  as  Remote  Cause  of  Disaster 

lOi.  Delay  Considered  as  Concurring  Cause  of  Loss  or  Injury 

Public  ExEiir 

195.  In  General 

196.  Meaning  of  Term 

197.  Effect  of  Carrier's  Negligence,  Delay,  or  Deviation 

Acts  op  Public  AuriiORrrT 

198.  Nature  of  and  Reason  for  Exception 

199.  Limitations  Surroondin;  Applications  of  Exception 

Inherent  Nature  of  Goods 

200.  General  Nature  of  Exception 

201.  Circumstances  under  Which  Doctrine  of  Exception  Will  Not  Apply 

Acts  op  Owneb 

202.  Nature  of  Exception 

203.  Defective  Packing  or  I^oading 

204.  Effect  of  Fraud  in  General 

205.  Acts  Constituting  Fraud 

IX.  Delay  in  Transportation  or  Delivery 

206.  Expedition  Required  of  Carrier 

207.  What  Constitutes  Reasonable  Time 
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208.  Effect  of  Special  Contract 

209.  Perishable  Goods 

210.  Excuses  for  Delay  Generally 

211.  Press  of  Business  and  Necessity  of  Notice  to  Shipper 

212.  Strikes,  Riots,  or  Mobs 

213.  Delay  as  Proximate  Cause  of  ho&a 

214.  Delay  as  Conversion 

215.  Special  Damages  for  Delay 

X.  Carrier  as  Warehouseman 

216.  In  General 

217.  Goods  Awaiting  Shipment 

218.  Arrival  of  Goods  at  Destination 

219.  Various  Rules  Respecting  'J'irae  When  Carrier's  Liability  Changes 

220.  Reasons  on  Which  Different  Rules  Are  Based 

221.  Necessity  of  Notice 

222.  Sufficiency  of  Notice  and  Excuses  for  Failure  to  Give  Same 

223.  General  Principles  Respecting  Reasonable  Time 

224.  Concrete  Illustrations  of  Reasonable  Time 

225.  Effect  of  Carrier's  Fault  Preventing  Removal  of  Goods 

226.  Goods  Retained  at  Request  of  Consignee  or  on  Consignee's  Refusal  to 

Accept  Them 

227.  Effect  of  Special  Contract 

228.  General  Extent  of  Carrier's  Liability  as  Warehouseman 

229.  Right  of  Carrier  to  Terminate  Responsibility  as  Warehouseman 

XI.  Limitation  of  Carrier's  Liability 

230.  General  Right  of  Carrier  to  Limit  Responsibility 

231.  Effect  of  Contract  Limiting  Liability 

232.  General  Rule  as  to  Losses  Due  to  Carrier's  Negligence 

233.  Exemption  from  Liability  Except  for  Gross  Negligence 

234.  Exemption  from  Liability  for  Gross  Negligence 

235.  English  Rule  as  to  Limiting  Liability 

236.  How  Far  Liability  Is  Restricted  by  Notice 

237.  Exception  in  Favor  of  Reasonable  Regulations 

238.  What  Constitutes  Assent  in  General 

239.  Usage  or  Custom  as  I^imiting  Liability 

240.  Receipt  of  Bill  of  Lading  after  Shipment 

241.  Stipulations  as  Fart  of  Contract;  PreWons  Dealings 

242.  Consideration 

243.  Option  to  Shipper  as  to  Terms  of  Contract 

244.  Exemption  from  Liability  for  Loss  by  Fire 

245.  Other  Particular  Exemptions 

246.  Limitation  of  Amount  Recoverable  in  Case  of  Loss 

247.  Various  Tests  of  Validity  of  Stipulations  Limiting  Amonnt  of  Recovery 

248.  Limiting  Recovery  to  Value  at  Time  and  Place  of  Shipment 

249.  Limitation  of  Liability  to  Fixed  Amoont  unless  Real  Value  Is  Stated 

250.  Partial  Loss 

251.  Circumstances  Affecting  Operation  of  Contract  Limiting  Liability 

252.  Stipulation  Limiting  Time  to  Present  Claim  against  Carrier 

253.  Reasonableness  of  Stipulation 

254.  Performance  of  Stipulation 

255.  Limitations  to  Rule  Allowing  Stipulation  for  Notice  of  Loss  -frithiu 

Specified  Time 
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256.  Stipulations  Limiting  Time  for  Bringing  Suit 

257.  Waiver  by  Carrier  of  Performance  of  Stipulations  by  Shipper 

258.  For  Whose  Acts  Carrier  Is  Responsible 

259.  Authority  of  Agent  of  Shipper  to  Assent  to  Limitation  of  Liability 

260.  Limitations  on  Authority  of  earner's  Agents  to  Bind  Carrier 

261.  Construction  of  Stipulations  Limiting  Liability 

262.  Effect  of  Contract  Limiting  Liability  as  Release  of  Accrued  Damages 

263.  Conflict  of  Laws  in  General 

264.  Doctrine  of  Federal  Courts 

265.  Statutory  Regulations 

266.  Federal  Legidation  Limiting  Carrier's  Liability 
2G7.  Effect  of  Carmack  Amendment 


268.  General  Duty  of  Carrier  as  to  Route 

269.  What  Constitutes  Deviatiou 

270.  Justifiable  Deviation 

271.  General  Effect  of  Deviation 

272.  Proximate  Cause  as  Condition  of  Liability 

273.  Effect  of  Deviation  on  Special  Contract  of  Affreightment 

274.  Specific  Stipulations 


275.  In  General 

276.  When  Personal  Delivery  Is  Required 

277.  Delivery  by  Carriers  by  Water 

278.  Delivery  by  Carriers  by  Rail  in  General 

279.  When  Delivery  Occurs  before  Removal  from  Cars 

280.  Necessity  and  Sufficiency  of  Notice 

281.  Delivery  by  Express  Companies 

282.  Modification  of  Rule  as  to  Express  Companies 

283.  Effect  of  Custom  or  Usage 

284.  Carrier's  Rights  Where  Goods  Are  Refused  or  Unclaimed 

285.  Dnty  of  Consignee  to  Accept  Goods  Damaged  or  Delayed 

286.  Place  of  Delivery 

287.  Right  of  Consignor  or  Consignee  to  Change  Destination 

288.  Time  and  Manner  of  Delivery 

289.  Delivery  of  Goods  Sent  C.  0.  D. 

290.  Refusal  to  Driver  on  Demand  as  Conversion 


291.  In  General 

292.  Delivery  to  Consignee  or  His  Agent 

293.  Ddivery  under  Bill  of  Lading 

294.  Effect  of  Direction  to  Notify  Designated  Person 

295.  Delivery  to  True  Owner 


Xn.  Deriatioa 


Xm.  Delivery  by  Carrier 


General  Principles  and  Ixcidents  of  Dblivekt 


To  Whou  Delivery  Mat  Be  Madb 


Excuses  for  Kondelivert 


296. 
297. 


In  General 

Misdelivery  Due  to  Fraud,  Imposition,  or  Mistake 
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298.  Misdelivery  as  Excused  by  Consignor's  Negligeace  or  RatiQcaticm 

299.  Legal  Process 

;100.  Quarantine  and  Customs  Regulations 

301.  Stoppage  in  Traimitu  as  Excusing  Nondelivery 

302.  Stoppage  in  Transitu  as  Not  Excusing  Nondelivery 

XIV.  Rights  of  Carrier 

In  General 

303.  Action  against  Shipper  for  Breach  of  Contract 

304.  Injuries  Resulting  from  Character  of  Goods 
303.  Action  against  Third  Person  for  Injury  to  Cbods 

306.  Carrier's  Rights  as  Respects  Insnrance 

307.  Sale  of  Gowls  by  Carrier 

Ch.vrges  in  General 

308.  General  Right  to  and  Amount  of  Compensation 

309.  Effect  of  Concealment,  Misrepresentation,  and  Mistake 

310.  To  Whom  Carrier  May  Look  for  Payment 

311.  When  Freight  Charges  Are  Due 

312.  When  Pro  Rata  Freight  Is  Allowable 

313.  Partial  Delivery;  Deduction  for  Short  Delivery 

314.  Damage  to  Goods  as  Set-Off  against  Freight  Chai^^ 
31"),  Recovery  of  Excessive  Chai^;es 

316.  Right  to  Storage  Charges 

DEMtntRAOS 

317.  Right  of  Carrier  to  Charge  Demurrage 

318.  Car  Service  Associations 

319.  What  Constitutes  Reasonable  Chaise 

Lien  for  Charges 

320.  Ri^ht  to  and  Extent  of  Lien  in  General 

321.  Nature  of  Lien ;  Effect  of  Stoppage  in  Transitu 

322.  Effect  of  Owner's  Lack  of  Consent  to  Transportation 

323.  Assignability  of  Lien 

324.  Waiver  in  General 

325.  Loss  of  Lien  by  Surrender  of  Property 

326.  Lien  for  Demurrage 

327.  Enforcement  of  Lien 

XV.  Connecting  Carriers 

Normal  Dux;  of  Initial  Carrier 

328.  Common-law  Limitation  of  Liability  to  Line  of  Carrier 

329.  Duty  of  Delivery  to  Next  Connecting  Carrier 

330.  Time  and  Place  of  Delivery 

331.  Notice  to  Connecting  Carrier  and  Storage  of  Goods 

332.  Loss  on  Line  of  Conneeting  Carrier  through  Fault  of  Initial  Carrier 
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ESTENSIOK  OF  LliBILITT  OF  INITIAL  CARRIE3t 

333.  Contractual  Extension  of  Liability 

334.  Implied  Contract  E::tendiQg  Liability 

335.  Acceptance  of  Goods  as  Implying  Contract  to  Carry  to  Destination 

Generally 

336.  Rule  in  Majority  of  American  Jurisdictions 

337.  English  Rule 

338.  Announcement  of  Through  Rates 

339.  Acceptance  of  Payment  of  Through  Freight 

340.  Nature  of  Liability  when  Assumed 

341.  Authority  of  Agents  to  Contract  for  Carriage  beyond  Carrier's  Line  . 

Agreexents  Affectiho  LiABiurr 

342.  Limitation  of  Liability  by  Contract 

343.  Meaning  of  Particular  Phrases 

'M4.  Contracts  for  Transmission  of  Money 

345.  lUostrations  of  Through  Contracts 

346.  Limitation  of  Liability  by  Stipulation  Printed  on  Receipt 

Status  of  CONNEcnxa  Cariuess 

347.  Connecting  Carriers  as  Partners 

348.  As  Mutual  Agents  and  Joint  Obligors 

349.  Joint  Traffic  Agreement  as  Establishing  Partnership 

350.  Carriers  as  Mere  Forwarders 

351.  Who  Are  Connecting  Intermediate  Carriers 

352.  Who  Are  Terminal  Carriers 

Rights  and  Duties  of  Intesmcdiatr  CONHEcnxa  Carriebs 

353.  General  Duties  of  Intermediate  Carriers 

354.  Duration  of  Liability 

355.  Lien  of  Connecting  Carrier 

356.  Conneetiug  Carriers  as  Affected  by  Limitation  of  Inability 

Routes  and  Rates  of  CoNNEcrixn  Carriers 

357.  Designation  of  Route  by  Initial  Carrier 

358.  Right  of  Initial  Carrier  to  Bind  Others  as  to  Rates 

359.  Disregard  of  Shipping  Tastnirtions  and  Deviation  from  Route  ' 

Carmack  Amendment  to  Intrrstate  Commerce  Act 

360.  E.xtent  and  Nature  of  Liability  under  Amendment 

361.  Prohibition  of  Contracts  Limiting  Liability 

362.  Constitutionality  of  Amendment 

363.  Effect  of  Amendment  <m  State  Laws  and  Pending  Rights 

State  Statutes  Reguuting  Connbctjno  Carriers 

364.  In  General 

365.  Statutes  Requiring  Production  of  Receipts  or  Tracing  of  Lost  Ship- 

ments 

366.  State  Statutes  as  Regulating  Interstate  Commeree 
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XVI.  Evidence 


In  General 


367. 
368. 
369. 
370. 


Parol  Evidence  Varying  Contract  of  Shipment 
Condition  of  Goods  Shipped 
Quantity  of  Goods  Shipped 
Endenee  of  Gustom 


PsEsnupnoHS  and  Burden  of  Proof  Generally 


371.  Praliminary  Statement 

372.  Presumption  Arising  from  Damage  or  Delay 

373.  Presumption  Arising  from  Nonddivery 

374.  Excuse  for  Failure  to  Furnish  Cars 

375.  Negligence  as  to  Perishable  Shipments 

376.  Approval  of  Terms  of  Shipment 

377.  Burden  of  Proving  Contract  Limiting  Liability 

378.  Burden  of  Proof  as  to  Stipulations  Respecting  Notice  of  Claim 

379.  Burden  of  Proof  as  to  Act  of  God,  etc. 

380.  Burden  of  Proof  as  to  Loss  Due  to  Excepted  Causes 

381.  Burden  of  Proof  as  to  Loss  by  Fire 

382.  Continuance  of  Relation  and  Liability  as  Warehouseman 

PaESUMPTIONB  AND  BURDEN  OF  pROOF  AS  TO  CONNECTING  CARRIERS 

383.  Place  of  Loss  or  Damage  in  General 

384.  Burden  of  Proof  in  Action  against  Initial  or  Intermediate  Carrier 

385.  Pi-esumptioD  as  to  Partial  Loss 


386.  General  Rules  as  to  Measure  of  Damages 

387.  Proximate  Damages 

388.  Mewore  of  Damages  in  Absence  of  Market  Value 

389.  Damages  for  Delay 

390.  Damages  for  Refusal  to  Accept  Shipment 

391.  LosB  of  ProGts 

392.  Punitive  Damages  and  CompenBation  for  Mental  Suffering 

393.  Mitigation  of  Damages  and  Set  Off 


394.  In  General 

395.  Notice  and  Knowledge  of  Circumstances 

396.  Damages  for  Loss  or  Delay  in  Transportation  of  Machinery 


XVII.  Damages 


General  Principles 


Special  Damages 


XVIII.  Parties,  Pleading  and  Practice 


397. 
398. 
399. 


To  Whom  Carrier  Is  Uable  in  (reneral 
Right  of  Consignee  to  Sue 
Right  of  Consignor  to  Sue 
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400.  True  Doctrine  as  to  Proper  Party  Plaintiff 

401.  Action  by  Insurance  Company  against  Carrier 

402.  Action  against  Connecting  Carriers  on  Joint  Liability 

403.  Action  against  Carriers  on  Several  Liability 

404.  Privity  of  Contract  as  Affecting  R^bt  of  Action 

405.  Necessity  of  Notice  to  Carrier  before  Suit 

406.  Form  of  Action 

407.  Necessary  Allegations  in  Pleading 


C  CARRIERS  OF  UV£  STOCK 


XIX.  Receipt,  Transportation  and  Delivery 

408.  Preliminary  Statement 

409.  Carriers  of  Live  Stock  as  Common  Carriers;  Duty  to  Carry 

410.  Commencement  of  Relation 

411.  Transportation  Charges 

412.  Order  of  Shipment  and  Discrimination  between  Shippers 

413.  Termination  of  Carrier's  Liability 

414.  Duty  as  to  Deli\'ery  Generally 

415.  Place  of  Delivery 
4lG.  Duty  to  Unload 


XX.  Delay  in  Transportation 

417.  In  General 

418.  Delay  in  Unloading 

419.  Effect  of  Statutory  Regulations 

420.  Excusable  Delay 

XXI.  Loss  or  Injury  Generally 

421.  Injury  Caused  by  Natural  Propensities 

422.  Injury  Caused  by  Negligent  Management  of  Train 

423.  Injury  Caused  by  Weather  Conditions 

424.  Effect  of  Contributory  Negligence 

425.  Presumption  as  to  Cause  of  Injury 


XXn.  Transportation  Facilities 

426.  Duty  to  Furnish  Cars 

427.  Injury  Caused  by  Defective  Cars 

428.  What  Is  Safe  Car 

429.  Necessity  for  Ventilation  in  Cars 

430.  Necessity  for  Furnishing  Bedding 

431.  Duty  to  Fumiah  Proper  Facilities  for  lioading  and  Unloading  in  Gen- 

eral 

432.  Injury  Caused  by  Improiwr  Means  for  Loading 

433.  Injury  Caused  by  Defective  Stockyards 

434.  Nature  of  Liabilitv  for  Loss  Caused  by  Defective  Stockyanis 
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XXIII.  Care  of  Stock  During  Transportation 

In  Gexeral 

435.  General  Duty  as  to  Care  and  Protection 

436.  lnjui*y  Caused  by  Failure  to  Provide  Proper  Care  and  Proteetion 

437.  Injury  Caused  by  Heat 

438.  Injury  Caused  by  Cold 

439.  Loss  Caused  by  Disease 

440.  Loss  Caused  by  Escape  of  Stock 

441.  Loss  Caused  by  Improper  Loading 

442.  Injury  Resulting  from  Reloading  in  Transit 


CoMMON-LAw  Liability  for  Failure  to  Feed  and  Water 

443.  In  Gejieral 

444.  Selection  of  Time  and  Place  to  Feed  and  Water 

445.  Validity  and  Effect  of  Contract  that  Shipper  Will  Feed  and  Water 

446.  Necessity  that  Carrier  Provide  Facilities 

447.  Duty  of  Carrier  Where  Shipper  Fails  to  Comply  with  Contract 

Statutory  Regulations  as  to  Cabe  of  Stock 

448.  In  General 

449.  Construction  and  Operation  of  Federal  Statute 

450.  Excuses  for  Noncompliance  with  Statute 

451.  Effect  of  Statute  on  Carrier's  Common-law  Liability 

XXIV.  Limitation  of  Liability 

* 

452.  In  General 

453.  Limitation  as  to  Unsafe  Appliances 

454.  Stipulation  Requiring  Notice  before  Removal  of  Stock  Generally 

455.  Reasonableness  of  Stipulation 

456.  Sufficient  of  Compliance  with  Stipniation 

457.  Claims  for  Which  Notice  Need  Not  Be  Given 


XXV.  Actions 


In  General 

458.  Suffloieney  of  Complaint;  Jurisdiction  of  Courts 

459.  Nature  of  Action  for  Violation  of  Federal  Statute 


Burden  of  Proof 

460.  General  Rule 

461.  Negligence  Generally 

462.  Negligence  Where  Shipper  Accompanies  Stock 

463.  Limitations  on  Application  of  Rule  of  Res  Ipsa  Loquitur 

464.  Cause  of  Delay  in  Transportation 
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Damages 

465.  Loss  or  Injury  During  Transportation  or  Refusal  to  Transport 

466.  Delay  in  Transportation  or  Misdelivery 

467.  Evidence  Admissible  to  Prove  Value  of  Live  Stock 


D.  CARRIERS  OF  PASSENGERS 


XXVI.  Introductory 

468.  Who  Are  Carriers  of  Passengers 

469.  Basis  of  Carrier's  Obligation  to  Passenger 

XXVn.  Relation  of  Carrier  and  Passenger 


Who  Are  Passesgebs 

470.  In  General 

471.  Existence  of  Relation  as  Dependent  on  Contract 

472.  Necessity  for  Knowledge  and  Consent  of  Carrier 

473.  Necessity  for  Payment  of  Fare  or  Possession  of  Ticket  Generally 

474.  Effect  of  Frand  or  Collusion  in  Obtaining  Transportation 

475.  Persons  Transported  Gratuitously 

476.  Employees  of  Carrier 

477.  Emi^oyees  of  Others  Carried  under  Contract 

478.  Persons  Traveling  on  Other  than  Passenger  Vehicles  Generally 

479.  Freight  Trains 

480.  Speraal  Trains  or  Street  Cars 

481.  Constmction  Trains,  Logging  Trains  and  Hand  Cars 

482.  Persons  Traveling  in  Places  Not  Suitable  for  Passengers 

483.  Persons  on  Wrong  Vehicle  by  Mistake 

484.  Permission  or  Direction  of  Employee  as  Creating  Relation  Generally 

485.  Street  Cars,  Omnibuses,  Hacks,  etc. 

486.  Freight  Trains  and  Other  Vehicles  Not  Intended  for  Passengers 

Evidence  of  Existence  op  Relatioit 

-187.  Presumptions  and  Borden  of  Proof 

488.  Province  of  Court  and  Jury 

Inception,  Duhation  and  Termination  or  Relation 

489.  In  General 

490.  Manner  and  Place  of  Presentation  for  Transportation 

491.  Persons  on  Carrier's  Premises  Awaiting  Transportation 

492.  Persons  En  Route  to  Carrier's  Vehicle  or  Premises 

493.  Persons  Signaling  or  Boarding  Vehicles 

494.  Effect  of  Leaving  Veliicle  Temporarily 

495.  Changing  Cars 

496.  Temporary  Suspension  of  Transportation 

497.  General  Rules  as  to  Effect  of  Arrival  at  Destination 

498.  Rule  as  to  Passengers  on  Street  Cars 

499.  Termination  of  Relation  by  Act  of  Passenger 
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Duties  akd  Liabilithss  op  Carrier  to  Persons  Not  Passengers 

500.  In  General 

501.  Trespassers  and  Liceii-'^ees 

502.  Invitees  Generally 

503.  Persons  Accompanying,  Visiting,  or  Awaiting  Passengers 

XXVni.  Powers,  Duties  and  Liabilities  of  Carriers  in  Transportation 

Power  to  Make  and  Enforce  Reasonable  Rules 

504.  In  General 

505.  Determination  .as  to  Reasonabtenesa  of  Rule 

506.  Necessity  for  Notice  to  Passenger 

Duty  to  Receive  and  Carrt 

507.  In  General 

508.  Grounds  for  Refusal  to  Carry  Generally 

509.  Dangerous  or  Objectionable  Character  of  Intending  Passenger 

510.  Physical  or  Mental  Disabilities  of  Intending  Passenger 

511.  Lack  of  Sufficient  Accommodatious 

512.  Noncompliance  with  Carrier's  R^ulations 

513.  Interference  witb  Business  Interests  of  Carrier 

514.  Action  for  Refusal  to  Carry 

Operation  of  VEniCLES  Gbnerallt 

515.  Power  of  Carrier  to  Regulate 

516.  Duty  of  Passenger  to  Acquaint  Himself  with  Regulations 

517.  Giving  Passenger  Necessary  Information 

518.  Conforming  with  Advertised  Time  of  Running  Vehicles 

519.  Stops  to  Receive  or  Discharge  Passengers  Generally 

520.  Stops  at  Flag  Stations 

521.  Transporting  Passengers  on  Sunday 

522.  Reporting.  Progress  of  Trains 

DuTT  TO  Furnish  Proper  Accommodations  and  to  Employ  Competent 

Servants 

523.  Providing  and  Keeping  Open  Suitable  Stations 

524.  General  Rule  as  to  Duty  to  Provide  Suitable  Accommodations  in 

Vehicles 

52.V).  Furnishing  Accommodations  Called  for  by  Ticket 
52G.  Providing  Seats  in  Vehicles 

527.  Furnishing  Staterooms  or  Berths 

528.  Providing  Proper  Conveniences  and  Heating  and  Lighting  Vehicles 

529.  Duty  of  Carrier  by  Water  to  Furnish  Passengers  with  Proper  Food 

530.  Separate  Accommodations 

531.  Duty  as  to  Employment  of  Efficient  Servants 

Duty  to  Carry  to  and  Set  Down  at  Destination 

532.  In  General 

533.  Allowance  of  Stop-over  Privileges  Generally 
-534.  Coupon  Tickets 
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535.  Statutory  Provisions  as  to  Stop-over  Privileges 

536.  Changes  and  Transfers  to  Connecting  Lines 

537.  Announcement  of  Stations  and  Awakening  Passengers 

538.  Dischai^ng  and  Setting  Down  Passengers  at  Destination 

Actions  for  Breach  of  Contract  <a  Carriagb 

539.  In  General 

540.  Laws  Qoveming  Contraet 

541.  Venue 

542.  Parties 

543.  Evidoiee 

544.  Defenses 

545.  Damages 

XXIX.  Tickets  and  Fares 


Fares 

546.  Definition 

547.  Right  of  Carrier  to  Compensation  Generally 

548.  Right  to  Fare  from  Place  of  Entering  Conveyance 

549.  Right  of  Carrier  to  Fix  Amount  of  Fare 

550.  Necessity  for  Uniformity  in  Chains 

551.  Rate  of  Fare  Fixed  Yty  Contraet  with  Municipality 

552.  Recovery  of  Forfeiture  or  Penalty  for  Overcharge 

553.  Discrimination  between  Ticket  and  Train  Fares 

554.  Rectification  of  Mistake  as  to  Amount  of  Train  Fare 

555.  Time,  Place,  and  Manner  of  Payment  or  Tender  of  Fare  GJenerally 

556.  Exaction  of  Second  Fare  from  Passenger 

557.  Right  of  Carrier  to  Refuse  Mutilated  Mon^ 

558.  Duty  of  Carrier  to  Make  Change  and  Correct  Mistakes  Therein 

Tickets. 

559.  Right  to  Demand  Pureliase,  Exhibition,  and  Surrender  of  Tickets 

560.  Duty  to  Afford  Proper  Facilities  for  Procuring  Tickets  Generally 

561.  Providing  and  Keeping  Open  Ticket  Offices  and  Waiting  Rooms 

562.  Nature  and  Eflfeet  of  Tickets  Generally 

563.  Transferability  of  Tickets 

564.  Injunction  against  Dealing  in  Nontransferable  Tickets 

565.  Validity  of  Provisions  of  Tickets  Generally 

566.  Limitation  as  to  Time 

567.  Reasonableness  of  Limitation,  and  Facilities  Afforded  for  Compliance- 

568.  What  Constitutes  Compliance  with  Limitation 

569.  Time  and  Place  of  Use  of  Street  Car  Transfer 

570.  Designation  of  Conveyance,  Route,  and  Direction 

571.  Exhibition  of  Ticket;  Detached  Coupons;  Mutilated  Tickets 

572.  Signature  by  and  Identification  of  Passenger 

573.  Validation  of  Return  Tickets  by  Agent  of  Carrier 

574.  Passenger's  Knowledge  of  and  Assent  to  Conditions  in  General 

575.  Special  Contract  Tickets  or  Passes 

576.  Construction  of  Stipulations 

577.  Waiver  of  Conditions 
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578.  Acts  or  Representations  of  Ticket  Agent  as  Binding  on  Carrier 

579.  Redemption  of  Tickets 

580.  Statutory  R^ulations  as  to  Tickets  and  Transfers  in  General 

581.  Persons  Within  Operations  of  Statutes 

XXX.  Personal  Injuries  to  Passengers  Generally 

Liability  as  Dependent  on  Neguoehge  or  Carries 

582.  In  General 

583.  Statutory  Imposition  of  Liability 

584.  Proximate  Cause  of  Injury 

585.  Liability  as  Affected  by  Concurrent  Ne^igence  of  Third  Person 

Degree  of  Care  Required  or  Carrier 

586.  General  Rule 

587.  Explanation  of  Rule 

588.  Means  of  Transportation  as  Affecting  Degree  of  Care 

589.  Persons  Carried  on  Vehicles  Not  Intended  for  Passengers 

590.  Persons  Permitted  to  Ride  in  Dangerous  or  Unsuitable  Places 

591.  Nature  of  Dangers  as  Affecting  Degree  of  Care 

592.  Actual  Transit  as  Determining  Degree  of  Care 

593.  Status  or  Condition  of  Person  Carried;  Persons  Carried  Gratuitously 

594.  Children  and  Persons  under  Physicfd  or  Mental  Disability 

595.  Intoxicated  Persons 


LiABiLrrr  of  Carrier  i<ob  Acts  or  Emplotebs 

596.  Scope  of  Emplo^^nt  as  Test  of  Liability 

597.  Relation  of  Carrier  and  Passenger  as  Basis  of  Liability 

598.  Assaults  Generally 

599.  Effect  of  Provocation  by  Passenger 

600.  Arrest  or  False  Imprisonment  of  Passenger 

601.  Rudeness  or  Insulting  Language  or  Conduct  of  Employee 

602.  Communication  of  Disease  by  Employee  to  Passenger 

603.  Negligenee  of  Physician  or  Sui^eon  Empl(^ed  to  Attend  Passenger 

604.  Lawful  Acts  of  Employees  and  Accidents  in  Performance  of  Duty 

605.  Who  Are  Employees  within  Roles  as  to  Liability 

Liability  for  Acts  of  Fellow  Passengers  or  Strangers 

606.  In  General 

607.  Basis  of  Liability 

608.  Necessity  for  Reasonable  Apprehension  of  Danger 

609.  Measure  of  Carrier's  Duty  Generally 

610.  Injury  by  Articles  Brought  into  Vehicle  by  Other  Passenger 

611.  Negligent  or  Meddlesome  Acts  of  Fellow  Passengers 

612.  Contagious  Disease  Contracted  from  Fellow  Passenger 

613.  Assault  by  Fellow  Passenger  in  Self-defense 

614.  Rudeness  of  Passengers  or  Strangers 

615.  Injuries  by  Strikers  or  Mobs 

616.  Unusual  and  Unforeseen  Torts  of  Strangers 

617.  Arrest  or  Ejection  by  Public  Officer 
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Liability  for  Detects  in  Traces  and  Afpuancbs 


618.  In  Qeneral 

619.  Roadbed,  Tracks,  Bridges,  etc.,  Qenerally 

620.  Inspeetion  of  Road 

621.  Obstructions  on  Track 

622.  Distance  between  Tracks;  Stnietures  near  Track 

623.  Liability  of  Carrier  Using  Road  of  Another 

624.  Tehides  and  Appliances  Generally 

625.  Test  as  to  Suffi^ency 

626.  Inspeetion  and  Repair  of  Appliances 

627.  Adoption  of  Improvements  and  Safety  Devices 

628.  Latoit  Defects  in  Appliances 

629.  Defects  in  Vehicles  of  Other  Carriers 

630.  Slippery  Condition  of  Steps,  Platforms,  and  Decks 

631.  Defeietive  Doors,  Windows  and  Gates 


632.  In  General 

633.  Excessive  Speed 

634.  Sudden  and  Unusual  Movements  of  Vehicles 

635.  Overcrowding  Vehicles 

636.  Permitting  or  Compelling  Passenger  to  Ride  in  Dangerous  Place 

637.  Operation  of  Car  Doors 

638.  Operation  of  Gates  on  Car  Platforms 

639.  Collisions 

640.  Explosion  of  Boiler 

LiABiuTV  FOR  Unsafe  Coxdition  of  Stations  and  Appurtenances 

641.  In  General 

642.  Premises  Adjoining  Stations;  Union  Depots 

643.  Persons  Entitled  to  Recover 

644.  D^ee  of  Care  Required  of  Carrier 

645.  Failure  to  Provide,  Light,  and  Heat  Waiting  Rooms 

646.  Turnstiles,  Doors,  and  Dangerous  Openings  on  Premises 

647.  Defects  in  Means  of  Access  and  Exit 

648.  Defects  in  Platforms  and  Approaches 

649.  Overcrowded  Stations 

650.  Employment  of  Dangerous  and  Vicious  Servants 

Liability  fob  Injuries  to  Pehsons  Entering  or  Leaving  Vehicle 

651.  Failure  to  Furnish  Proper  Facilities  Generally 

652.  Means  of  Transportation  as  Affecting  Liability 

653.  Lack  of  or  Defects  in  Appliances  for  Entering  or  Leaving  Car 

654.  Failure  to  Assist  or  Guide  Passenger  Entering  or  Leaving  Vehicle 

655.  Failare  to  Allow  Snfficient  Time  to  Enter  or  Leave  Vehicle  Generally 

656.  Entering  or  Leaving  Street  Cars  and  Stage  Coaches 

657.  Passengers  Temporarily  Out  of  Vehicle 

658.  Persons  Not  Passengers  but  Rightfully  on  Vehicle 

659.  Injuries  by  Sudden  Movement  or  Change  of  Speed  of  Vehide 

660.  Injuries  to  Persons  Attempting  to  Board  Vehicle  at  Wrong  Time  or 


LiABiLirr  for  Negliqencb  in  Oferatios 
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661. 
662. 


Injuries  to  Passengers  Alighting  at  Improper  Race 
Failure  to  Warn  Passenger  of  Danger 


LiABiLiTT  FOR  Injuries  to  Passekgkrs  om  Tracks 


663. 
664. 


Passengers  Crossing  Tracks  in  Boarding  or  Leaving  Cars 
Passengers  Falling  from  Train  or  Straying  on  Trark 


XXXI.  Limitatioii  of  Liability  (In  vol.  5) 


GG5.  In  General 

666.  Gi-atuitous  Transportation  or  Transportation  in  Unusnal  Manner 

667.  Persons  Traveling  on  Drovers'  Passes 

668.  Employees  of  Others  Carried  under  Special  Contract 

669.  Validity  of  Stipulation  as  Dependent  on  Degree  or  Nature  of  N^li- 

gence 

670.  Law  (Governing  Validity  of  Stipulation 

671.  Interpretation  and  Construction  of  Stipulation 

XXXII.  Contributory  Negligence  of  Passenger  (In  vol.  5) 


672.  Statement  of  Rule 

673.  Riding  in  Unsuitable  Place  or  Violating  Regulations  of  Carrier  in  Gen- 

eral 

674.  Riding  on  Platform  of  Car 

675.  Riding  on  Running  Board,  Steps,  or  Foot  Board  of  Veliiele 

676.  Standing  in  Cars 

677.  Leaving  Seat  before  Car  Stops  at  Destination 

678.  Passing  from  One  Car  to  Another  While  Train  Is  in  Motion 

679.  Protruding  Part  of  Body  from  Vehicle;  Resting  Hand  on  Window  Sill 

or  Door  Jamb 

680.  Boarding  or  Leaving  Car  in  Motion 

681.  Crossing  Tracks  or  Other  Trains  in  Leaving  or  Entering  Vehicle 

682.  Entering  Vehicle  Prematurely 

683.  Boarding  or  Leaving  Train  at  Improper  Place  Generally 

684.  Alighting  before  Reaching  or  after  Passing  Station 

685.  Walking  on  or  near  Railroad  Track 

686.  Remaining  in  Unhealed  Car 

687.  Knowingly  Using  Defective  Appliances  or  (3oing  on  Dangerous  Premises 

688.  Failure  to  Prevent  Injury  by  Fellow  Passenger  or  Employee  of  Carrier 

689.  Violation  of  Law 


General  Rule  Stated  and  Applied 


Degree  of  Care  Required  of  Passen^oer 


690. 
691. 
692. 
693. 


In  General 

Effect  of  Means  of  Transportation  or  Position  on  Vehicle 
Age  or  Class  of  Person  Injured 
Doctrine  of  Comparative  Negligence 


Matters  Affecting  Application  of  Rule 


694. 
695. 


Necessity  that  Passenger's  Negligence  Be  Proximate  Cause 
Effect  of  Direction  or  Invitation  by  Carrier's  Employees 
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696.  Acts  in  Sudden  Emergency 

697.  Intoxication  of  Passenger 

XXXIIL  Persons  Liable  for  Injuries  (In  vol.  5) 

698.  Liability  as  Affected  by  Lease,  License,  or  Charter 
690.  Carriers  Leasing  or  Using  Road  of  Another 

700.  Carriers  in  Hands  of  Receiver  or  Trustee 

701.  Liability  of  Cu-rier  for  Negligence  of  Independent  Contractor 

XXXIV.  Actions  for  Injuries  to  Passengers  (In  vol.  5) 

In  Qenkral 

702.  Nature,  Form,  and  Consolidation  of  Actions 

703.  Jurisdiction;  Yenue 

704.  Parties  Plaintiff 

703.  Parties  Defendant;  Suits  in  Rem 

Pleading 

706.  Averments  as  to  Relation  of  Parties  and  Duties  Inter  Se 

707.  Averment  as  to  Fact  of  Injury  and  Negligenee  of  Defendant 

708.  Amendments 

709.  Recovery  as  Dependent  on  Theory  of  Complaint 

710.  Variance 

711.  Pleading  Matters  of  Defense 

Pbesuhption  and  Burden  of  Proof  as  to  Negligekce 

712.  In  General 

713.  Doctrine  of  Res  Ipsa  Loquitur  Stated  and  Considered 

714.  Basis  of  Doctrine 

715.  Particular  Applications  of  Doctrine 

716.  Limitations  on  Application  of  Doctrine 

717.  Riding  in  Improper  Place;  Contract  Exempting  Carrier  from  Liability 

718.  Effect  of  Specific  Allerjations  of  Negligence 

719.  Application  of  Doctrine  as  Shifting  Burden  of  Proof 

720.  Presumptions  and  Burden  of  Proof  as  to  Contributory  Negligenee 

ADsrissiBiLiTY  and  Whoht  of  Evidbnce 

721.  Proof  of  Negligence  Generally 

722.  Condition  of  Premises,  Previous  Accidents,  Subsequent  Repairs,  etc. 

723.  Skill  or  Negligence  of  Employees,  or  Unfitness  of  Equipment 

724.  Usages  and  Customs;  Schedule  of  Trains 

725.  Admissions  and  Declarations  of  Passenger 

726.  Admissions  and  Declarations  of  Carriei^s  Employees 

727.  Statements  or  Acts  of  Third  Persons 

728.  Hearsay  and  Opinion  Evidence 

729.  Photf^aphs 

730.  Proof  of  Contributory  Negligenee 
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Instructions 

731.  In  General 

732.  Contributory  Negligence 

Province  or  Court  and  Jvbt 

733.  In  General 

734.  Negligence  and  Contributory  Negligence 

735.  Proximate  Caose 

736.  Directing  Verdict,  Ordering  Nonsuit,  or  Sustaining  Demurrer  to  Evi- 

dence 

Measure  and  Eleuents  of  Dauaggs  Genrrally 

737.  General  Boles  as  to  Measure  of  Damages 

738.  Breach  of  Duty  as  to  Receiving  or  Discharging  Passengers 

739.  Delay  in  Transportation 

740.  Duty  of  Plaintiff  to  Minimize  Damage 

Exeuplabt  Damages 

741.  In  General 

742.  Authorization  or  Ratification  of  Acts  of  Employees 

743.  Instances  of  Proper  Allowance  of  Exemplary  Damages 

ZXXV.  Ejection  of  Passengers  or  Intruders  (In  vol.  5) 

General  Principles 

744.  Liability  for  Wrongful  Ejection  of  Passengers 

745.  Liability  for  Ejection  of  Trespassers 

746.  What  Constitutes  Ejection 

Grounds  for  Ejection  Generally 

747.  Failure  to  Produce  Ticket  or  Pay  Fare  Generally 

748.  Return  of  Fare  Paid  or  Rejected  Ticket  as  Prer^iuisite  to  Bight  to 

Eject 

749.  Tender  of  Fare  after  Commencement  of  Ejection  or  Purchase  of  Ticket 

at  Point  of  Ejection 

750.  Sickness  or  Insanity  of  Passenger 

751.  Conduct  of  Passenger 

752.  Violation  of  Rules  of  Carrier. 

753.  Quarantine  Regulations 

Failure  of  Carrier  to  Furnish  Proper  Tickett  or  Other  Evidence 

754.  General  Rule 

755.  Application  of  Rule 

756.  Effeet  of  Pusenger's  Knowledge  or  Negligence 

757.  Mhiority  Rule 

758.  Passenger  without  Ticket  through  Fault  of  Carrier 
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Place  and  Makkek  or  Ejection 


759. 
760. 
761. 


Place  of  Ejection  Generally 
Ejection  between  Stations 
Manner  of  Ejection 


Resistance  of  Ejection 


762. 
763. 


Rightful  Ejection 
Wrongful  Ejection 


Actions  for  WRONcroL  Ejection 


764.  Nature  and  Form  of  Action 

765.  Joinder  of  Parlies 

766.  Pleading  Generally 

767.  Special  Defenses 

768.  Right  to  Defend  on  Ground  Not  Relied  on  at  Time  of  Ejection 

769.  Admissibility  of  Evidence 

770.  Weight  and  Sufficiency  of  Evidence 

771.  Instructions 

772.  Questions  for  Jury 

773.  Elements  of  Damages  Generally 

774.  Mental  Suffering 

775.  Amount  of  Damages  Generally 

776.  Exemplary  Damages  Generally 

777.  Authorization  or  Ratification  of  Servant's  Act 

778.  Mitigation  of  Damages 


779.  General  Rule  as  to  Liability  of  Carrier  Selling  Through  Tickets 

780.  Special  Contracts;  Partnerships  or  Continuous  Systems 

781.  Liability  under  Contract  Made  by  Connecting  Carrier 

782.  Duty  of  Connecting  Carrier  to  Carry  on  Expired  Ticket 

783.  Statutory  Requirements  as  to  Sale  of  Tickets  over  Connecting  Lines 


XXXVL  Coonecting  Carriers  (In  vol.  5) 


XXXVII.  Passengers'  Ba^age  and  Effects  (In  toL  5) 


What  Constitutes  Bagoaqe 


784. 
785. 
786. 
787. 


Tn  General 
Specific  Articles 
Variations  in  Scope  of  Term 
Tmnks  and  Other  Receptacles 


MERCnANDISE  CARRIED  AS  BaGGAQK 


788. 
789. 
790. 
791. 


Commercial  Samples 

Inquiry  and  Disclosure  as  to  Nature  of  Baggage 
Notice  to  Carrier  as  to  Nature  of  Baggage 
Fraud  and  Concealment  by  Pafi<K-iiger 
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Rights  of  Cabriehs 


792. 
793. 


Compensation  for  Carriage 
Right  to  Hake  Regulation:} 


Nature  and  Extent  of  LUbiutt 


794.  In  General 

795.  Baggage  in  Custody  of  Passenger 

796.  Ownership  as  Affecting  Liability 

797.  Baggage  Not  Accompanied  hy  Passenger 

798.  Liability  as  Gratuitous  Bailee 

799.  Effects  in  Sleeping  Cars,  etc. 
500.  Carriers  by  Water 

801.  Negligence  of  Passenger 

802.  D^ree  of  Care  Required  of  Carrier 

803.  Basis  of  Liability 


804.  Delivery  to  Carrier  in  General 

805.  Time  of  Delivery 

806.  Delivery  and  Aceeptanee  of  Baggage  Cheek 
B07.  Effect  of  Failure  to  Pay  Fare 


808.  In  General 

809.  Initial  Carrier 

810.  Intermediate  Carriers 

811.  Terminal  Carrier 

812.  Through  Tickets  and  Cheeks 

813.  Connecting  Carriers  as  Joint  Contractors  or  Partners 


814.  In  General 

815.  Knowledge  of  Limitations  or  Conditions 

816.  Assent  of  Passenger 

817.  Stipulations  against  liability  for  Negligence 

818.  Limitation  as  to  Amount 

819.  Limitation  in  Free  Pass 

820.  Public  or  Posted  Notices 

821.  Limitations  in  Steamship  Tickets  Generally 

822.  Negligoice  and  Perils  of  the  Sea 

823.  Statutory  Provisions  in  General 

824.  Interstate  Commerce  Act  and  Public  Service  Laws 


COMUENCEMGXT  OF  LIABILITY 


LlABIUTY  OF  CONNECTIlfG  CARRIERS 


LiHlTATIOK  OF  LlABlUTr 


TerUINATIOK  OF  LlABILITT 


825. 
826. 
827. 
828. 


General  Rule 
Application  of  Rule 
Delivery  to  Passenger  or  His  Agent 
Duty  of  Passenger  to  Claim  Baggage 
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LUBIUTT  AS  WABEHOCSEUfer 

829.  Storing  in  Warehouse  or  in  Parcel-Check  Room 

830.  Loss  of  Baggage  in  Storage 


Delay  and  Conversioh 

831.  Delay  and  Causes  Excusing  Non-delivery 

832.  Conversion 


Dahaoes 


833.  In  General 

834.  Special  Damages 

835.  Exemplary  or  Ponitive  DamageB 


AOTIOKS  VOR  Loss  OR  IlTJUBT 


836.  Nature  of  Action  and  Parties 

837.  Presumptions  and  Burden  of  Proof  in  General 

838.  Rebuttal  of  Presumption 

839.  Province  of  Court  and  Jury 


A.  COMMON  CARRIERS  GENERALLY 


I.  Intboductohy 


1.  Scope  of  Article. — ^The  subject  of  carriers,  if  given  its  broadest 
signification,  would  include  all  mattera  relating  to  the  transportation 

of  passengers  and  goods,  the  means  and  instrumentalities  by  which 
the  business  is  conducted,  and  the  regulation  thereof  by  governmental 
authority.  But  in  legal  literature  generally  and  as  treated  in  this 
work  the  subject  is  limited  to  a  discussion  of  the  persons  coming  with' 
in  the  term  "carriers,"  tiie  regulation  and  control  of  the  transportation 
business,  and  the  relation  between  carrier  and  shipper  or  passenger 
in  respect  of  the  person  or  property  carried.  Matters  related  to  the 
subject  but  treated  under  other  titles  are  bills  of  lading  in  their  aspect 
as  instruments  evidencing  the  receipt  of  goods  for  transportation ;  * 
matters  peculiar  to  the  transportation  of  goods  and  passengera  by 
water;*  particular  classes  of  carriers;'  the  driving  and  booming  of 
logs ;  *  the  regulation  of  commerce,  including  the  provisions  of  the 
Interstate  Commerce  Act;'  and  matters  involving  the  rights,  duties 
and  liabilities  of  transportation  companies  as  regards  persons  other 
than  shippers  and  passengers.* 

1.  See  Bills  or  Ladiho,  vol.  4,  p.  1.     4.  See  Loos  and  Logging. 

2.  See  Canals;  Ferries;  Shippihq.     6.  See  Commerce. 

3.  See  Canals;  Elevators;  Fer-  8.  See  Master  and  Servant  (ear- 
RiES ;  Sleeping  Car  Coupakies  ;  Tele-  rior  in  its  relation  of  employer)  ;  Rail- 


graphs;  Telephones. 

R.  C.  L.  VoL  IV.— 86. 
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2.  Definition  and  Characteristics. — A  common  carrier  has  been  de- 
fined to  be  one  who  undertakes,  for  hire  or  reward,  to  transport  the 
goods  of  such  as  choose  to  employ  him,  from  place  to  place.'  The  dis- 
tinctive characteristic  of  a  common  carrier  is  tliat  he  undertakes  to  ' 
carry  for  all  people  indififerently ;  ^  and  hence  he  is  regarded,  in  some 
respects,  as  a  public  servant In  order  to  impress  upon  one  the  char- 
acter and  impose  upon  him  the  liabilities  of  a  common  carrier,  his 
conduct  must  amount  to  a  public  offer  to  carry  for  all  who  tender  him 
such  goods  as  he  is  accustomed  to  carry.*"  The  definition  has  not  al- 
ways been  thus  restricted,**  but  the  law  applicable  to  common  carriers 
is  peculiarly  rigorous,  and  it  ought  not  to  be  extended  to  persons  who 
have  not  expressly  assumed  that  character,  or  by  their  conduct  and 
from  the  nature  of  their  business  justified  the  belief  on  the  part  of 
the  public  that  they  intended  to  assume  it.^*  No  special  contract  witli 
&  common  carrier  is  necessary  to  subject  him  to  all  the  liabilities  as 
such  to  the  person  applying;  because  the  undertaking  of  a  common 

tion  and  operation);  Shipping  (colli-  ers  v.  Davenport,  7  Blackf.  (Ind.)  497, 

sions,  etc.);  Street  Railways  (mat-  43  Am.  Dec.  100;  Robertson  v.  Ken- 

ters  incident  to  construction  and  op-  nedy,  2  Dana  (Ky.)  430,  26  Am.  Dec 

eration),  46t>;  Varble  v.  Bigley,  14  Bosh  (Ky.) 

7.  Babcock  v.  Herbert,  3  Ala.  392,  im,  29  Am.  Rep.  435;  Jackson  Arcui- 
37  Am.  Dec.  695;  Selma,  etc.,  R.  Co.  tevtural  Iron  Works  v.  Hurlbnt,  158 
V.  Butts,  43  Ala.  385,  94  Am.  Dec.  N.  T.  34,  52  N.  G.  665,  70  A.  S.  R. 
694;  Illinois  Cent.  R.  Co.  v.  Franken-  432;  Samms  v.  Stewart,  20  Ohio  69. 
berg,  54  111.  88,  5  Am.  Rep.  92;  55  Am.  Dec.  445;  Qordon  o.  Hutehin- 
Dwight  V.  Brewster,  1  Pick.  (Mass.)  son,  1  Watts  &  S.  (Pa.)  285,  37' Am. 
50, 11  Am.  Deo.  133;  Shelden  o.  Rob-  Dec.  464;  Craig  v.  Childress,  Peck 
inson,  7  N.  H.  157,  26  Am.  Dec.  726;  (Tenn.)  270, 14  Am.  Dec  751;  Moss  r. 
Jackson  Architectural  Iron  Works  v.  Bettis,  4  Heisk.  (Tenn.)  661,  13  Am. 
Hurlbut,  158  N.  Y.  34,  52  N.  E.  665,  Rep.  1;  Chevallier  v.  Straham,  2  Tex. 
70  A.  S.  R.  432;  Honeyman  v.  Oregon,  115,  47  Am.  Dec.  639  and  note, 

etc.,  R.  Co.,  13  Ore.  352,  10  Pac  628,  40  Am.  Dec.  100  note. 

57  Am.  Rep.  20;  Littlejohn  v.  Jones,  2  9.  Samms  v.  Stewart,  20  Ohio  60,  55 

McMul.  L.  (S.  C.)  365,  39  Am.  Dec.  Am.  Dec.  445. 

132;  Moss  v.  Bettis,  4  Heisk.  (Tenn.)  10.  Varble  v.  Bi^ey,  14  Bnsh  (Kf.) 

661,  13  Am.  Rep.  1;  Doty  v.  Strong,  698,  29  Am.  Rep.  435;  Samms  v.  Stew- 

1  Pin.  (Wis.)  313,  40  Am.  Dee.  773.  art,  20  Ohio  69,  55  Am.  Dee.  445: 

47  Am.  Dec.  648  note;  55  Am.  Dee.  Thompson-Houston   Electric   Co.  v. 

448  note.  Simon,  20  Ore.  60,  25  Pac.  147,  23  A. 

8.  Steele  «.  McTyer,  31  Ala.  667,  70  S.  R.  86,  10  L.R.A.  251;  Lloyd  r. 
Am.  Dee.  516  and  note,  overruled  on  Haugh  &  Keenan  Storage  A  Transfer 
another  point  in  Boon  &  Co.  v.  Co.,  223  Pa.  St.  148,  72  Atl.  516,  21 
Steamboat  Belfast,  40  Ala.  184,  88  L.R.A.(N.S.)  188;  Doty  e.  Strong,  1 
Am.  Dee.  761;  Central  R.  &  Bank-  Pin.  (Wis.)  313,  40  Am.  Dec.  773. 
ing  Co.  V.  Lampley,  76  Ala.  357,  H.  Varble  t-.  Bigley,  14  Bush  (Kt.) 
52  Am.  Rep.  334;  Fish  v.  Chapman,  2  698,  29  Am.  Rep.  435;  McClurea*  r. 
Qa.  349,  46  Am.  Dec.  393;  Ocean  Hammond,  1  Bay  (S.  C.)  99,  1  Am. 
Steamship  Co.  v.  Savannah  Locomo-  Dec.  5P8. 

live  Works  &  Sapply  Co.,  131  Ga.  831,  12.  Varble  r.  Bigley,  14  Bush  (Ky.) 

63  S.  E.  577, 127  A.  S.  R.  265, 15  Ann.  698,  29  Am.  Rep.  435. 
Cas.  1044,  20  L.R.A.(N.S.)  867;  Pmv- 
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carrier  is  general  aild  embraces  every  one  in  the  community,  and  to 
make  it  particular  as  an  undertaking  with  a  single  individual  it  is 
necessary  only  to  apply  with  the  goods  to  the  carrier.*' 

3.  Necessity  for  Right  to  Compensation. — No  person  is  a  common 
carrier  in  the  sense  of  law,  who  is  not  a  carrier  for  hire;  that  is,  who 
does  not  receive,  or  is  not  entitled  to  receive,  any  compensation  for 
his  services.  If  no  hire  or  recompense  is  payable  ex  debito  juetitim,  but 
something  is  bestowed  as  a  gratuity,  or  voluntary  gift,  then,  although 
the  party  may  transport  persons  or  property,  he  is  not  a  common  car- 
rier, but  a  mere  mandatary.  No  contract  to  pay  freight  is  necessary, 
neither  is  it  necessary  that  the  rate  of  compensation  to  be  paid  should 
be  fixed,  but  the  right  to  compensation  must  exist'*  The  amount  to 
be  paid  for  transportation  is  also  to  be  considered.  A  common  carrier 
is  an  insurer,  and  entitled  to  be  paid  a  premium  for  his  insurance; 
accordingly  it  has  been  declared  that  where  the  compensation  under 
the  circumstances  is  grossly  inadequate  the  carrier  is  not  to  be  held 
to  the  strict  liability  of  a  common  carrier,  but  rather  to  that  of  a  bailee 
for  hire.** 

4.  Necessity  that  Carriage  Be  Ezdusive  Occupatioii  of  Carrier.— 

It  is  true  that  common  carriers  undertake  to  carry  generally  and  for 
all  people  indifferently;  but  in  order  to  make  them  such,  it  is  not 
necessary  that  this  should  be  their  exclusive  business,  or  that  they 
should  be  continuously  or  regularly  employed  in  it.  They  may  com- 
bine it  with  another  or  several  vocations,  and  still  be  common  carriers 
and  subject  to  the  extraordinary  liabilities  which  have  been  imposed 
on  them  in  consequence  of  the  public  nature  of  their  employment.*' 
There  are  no  grounds  in  reason,  why  the  carrier  who  occasionally  as- 
sumes to  transport  goods  for  the  public  should  be  exempted  from  any 
of  the  risks  incurred  by  those  who  make  the  carrying  business  their 
constant  or  principal  occupation.  For  the  time  being  he  shares  all 
the  advantages  arising  from  the  business,  and  as  the  extraordinary 
responsibilities  of  a  common  carrier  are  imposed  by  the  policy  and 


15.  Doty  V.  Strong,  1  Pin.  (Wis.) 
313,  40  Am.  Dec.  773. 

14.  Knox  V.  Rives,  14  Ala.  249,  48 
Am.  Dec.  97;  Central  R.  &  Banking 
Co.  V.  Lampley,  76  Ala.  357,  52  Am. 
Rep.  334 ;  Littlejobn  ti.  Jones,  2 
McMnl.  L.  (S.  C.)  365,  39  Am.  Dec. 
132.  See  also  Perkins  v.  New  York 
Cent.  R.  Co.,  24  N.  T.  196,  82  Am. 
Dee.  282. 

16.  Shelden  v.  Robinson,  7  K.  H. 
157,  26  Am.  Dec.  726. 

16.  Bean  v.  Stortevant,  8  N.  H.  146. 
28  Am.  Dec.  389. 

17.  Fish  V.  Chapman,  2  Oa.  349,  46 


Am.  Dec.  393;  Dwight  v.  Brewster,  1 
Pick.  (Mass.)  50,  11  Am.  Des.  133; 
Jackson  Architectural  Iron  Works  t. 
Hurlbut,  158  N.  Y.  34,  52  N.  E.  665, 
70  A.  S.  R.  432;  Gordon  «.  Hutchin- 
son, 1  Watts  &  S.  (Pa.)  285,  37  Am. 
Dec.  46i;  McCIure  v.  Kirbardson,  Rice 
L.  (S.  C.)  215,  33  Am.  Dec.  105;  Moss 
V.  Bcttis,  4  Heisk.  (Tenn.)  CGI,  13  A'ri. 
Rep.  1;  Chevallier  v.  Straham,  2  Tex. 
115,  47  Am.  Dec.  639;  Kimball  v.  Kr.l- 
land,  etc.,  R.  Co.,  26  Vt.  247.  62  Am. 
Dec.  567. 

40  Am.  Dec  100  note;  65  Am.  Dee. 
448  note. 
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not  the. justice  of  the  law,  this  policy  should  be  uniform  in  its  opera- 
tion, imparting  equal  benefits  and  inflicting  like  burdens  upon  all 
who  assume  the  capacity  of  public  carriers,  whether  temporarily  or 
permanently,  periodically  or  continuously.^^  The  doctrine  that  one 
in  order  to  be  a  common  carrier  must  hold  himself  out  as  ready  to 
engage  in  the  transportation  of  goods  for  hire  as  a  business,  not  as  a 
casual  occupation  pro  hac  vice,^*  should  not  be  held  to  conflict  with 
the  foregoing  rule,  as  it  comprehends  only  those  cases  where  the  car- 
rier does  not  hold  himself  out  to  carry  for  the  public  but  merely 
makes  a  contract  to  carry  for  a  particular  person  or  person?.*' 

5.  Necessity  that  Carrier  Own  Means  of  Transportation. — To  con- 
stitute a  common  carrier,  it  is  not  essential  that  the  person  or  corpora- 
tion undertaking  such  service  own  the  means  of  transportation.  If 
the  contract  is  that  goods  will  be  carried  and  delivered,  it  makes  the 
one  so  contraetiug  a  common  carrier,  regardless  of  the  name  or  the 
ownership  of  the  line  or  iines  over  which  the  service  extends.^  Hence 
the  rule  has  been  laid  down  that  one  whose  business  is  for  hire  to  take 
goods  from  the  custody  of  their  owner,  assume  entire  possession  and 
control  of  them,  transport  them  from  place  to  place,  and  deliver  them 
at  a  point  of  destination  to  consignees  or  agents,  there  authorized  to 
receive  them,  is  a  common  carrier,  although  he  contracts  with  others 
to  transport  the  goods  in  vehicles  of  which  they  are  the  owners,  and 
the  movements  of  which  he  himself  does  not  manage  or  control.* 

6.  Duration  of  Relation. — The  relation  of  carrier  endures  from  the 
shipment  of  the  goods,  until  their  arrival  at  their  destination,'  and 
continues  aft«r  the  arrival  of  the  goods  at  their  destination  until  they 
are  ready  to  be  delivered  at  the  usual  place  of  delivery,  and  the  owner 
or  consignee  has  a  reasonable  opportunity,  during  the  hours  when 
such  goods  are  usually  delivered  there,  of  examining  them  sufficiently 
to  judge  from  their  outward  appearance  of  their  identity,  and  whether 
they  are  in  proper  condition,  and  to  take  them  away.*  After  that  the 

18.  Chevallier  v.  Straham,  2  Tex.  Dec.  031;  Swindler  t>.  Hilliard,  2  Rich. 
115,47  Am.  Dee.  639.  L.  (S.  C.)  286,  45  Am.  Dec  732. 

19.  Fish  V.  Chapman,  2  Ga.  349,  40  1.  J.  H.  Cownie  Glove  Co.  v.  Mer- 
Am.  Dee.  393;  Varble  v.  Bigley,  14  chants'  Dispatch  Transp.  Co.,  130  la. 
Bush  (Ky.)  698,  29  Am.  Rep.  435;  327,  106  N.  V7.  749,  114  A.  S.  R.  U9, 
Samms  v.  Stewart,  20  Ohio  69,  55  Am.  4  L.R.A.(N.S.)  1060. 

Dec.  44^;  Moss  r.  Bettis,  4  Heisk.  42  L.R.A.(N.S.)  902  note. 

(Tenn.)  661,  13  Am.  Rep.  1.  2.  Christenson  ti.  American  Expre-iss 

47  Am.  Dec.  649  note.  Co.,  15  Minn.  270.  2  Am.  Rep.  122; 

20.  Steele  t>.  McTyer,  31  Ala.  667,  Kettenhofen  v.  Globe  Transfer,  etc., 
70  Am.  Dee.  516,  overruled  on  an-  Co.,  70  Wash.  645, 127  Pac.  295,  Ann. 
other  point  in  Boon  &  Co.  v.  Steam-  Cas.  1914B  776  and  note,  42  L.R.A. 
boat  Belfast,  40  Ala.  184,  88  Am.  (N.S.)  902. 

Dee.  761 ;  Fish  o.  Chapman,  2  Ga.  3.  McGregor  v.  Kilgore,  6  Ohio  358, 

349,  46   Am.  Dec.   393;   Murch   v.  27  Am.  Dec.  260. 

Concord  R.  Corp.,  29  N.  IZ.  9,  61  Am-  4.  St.  Louis  Ins.  Co.  v.  St.  Louis, 
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carrier  becomes  a  warehouseman  with  the  liability  only  of  bailee 
without  hire,  and  responsible  only  for  ordinary  neglect.* 

7.  Continuation  of  Relation  beyond  Carrier's  Line. — In  England, 
the  law  is  well  eitablished  that  if  a  common  carrier  receives  goods 
marked  to  be  delivered  at  a  place  beyond  the  limits  of  his  own  line, 
he  undertakes,  prima  facie,  to  carry  the  goods  to  their  destination, 
and  is  bound  to  do  so  as  a  common  carrier,  unless  he  limits  bis  re- 
sponsibility by  express  agreement  or  notice  at  the  time  the  goods  are 
received.*  This  doctrine  has  been  denied  in  this  country ;  and  the  ml© 
has  been  held  to  be,  when  a  carrier  receives  goods  marked  for  delivery 
at  a  place  situated  beyond  its  line,  that  it  is  only  bound,  in  the  absence 
of  any  special  contract,  to  transport  and  deliver  them,  according  to  the 
established  usage  of  the  business,  to  the  carriers  of  the  connecting 
line,  to  be  forwarded  to  their  ultimate  destination,  and  ia  not  a  com- 
mon carrier  beyond  its  own  line.'.  In  all  these  cases,  however,  it  is 
decided  or  admitted  that  a  carrier  may,  by  E^cial  contract,  bind 
itself  to  deliver  merchandise  at  a  place  beyond  its  line,  and  that,  in 
such  case,  it  is  bound  as  a  common  carrier  for  the  whole  route,  and 
can  exonerate  itself  only  by  a  delivery  at  the  place  of  d^tination.* 

8,  Distinction  between  Private  and  Common  Carrier. — The  au- 
thorities recognize  two  classes  of  carriers,  viz.,  private  carriers  and 
common  carriers.  All  persons  who  undertake  for  hire,  to  carry  the 
goods  of  another,  belong  to  one  or  the  other  of  these  classes.*  The 
former,  like  ordinary  bailees  for  hire,  are  liable  only  for  the  injury  or 
loss  of  the  goods  intrusted  to  them  when  it  results  from  the  failure  of 
themselves  or  their  servants  to  exercise  ordinary  care.  The  latter  are 
liable  as  insurers  for  all  injury  or  loss  not  resulting  from  the  act  of 
God  or  of  the  public  enemy.  The  former  are  not  bound  to  carry  for 
any  reason  unless  they  enter  into  a  special  agreement  to  do  so.  The 
latter  are  bound  to  carry  for  all  who  offer  such  goods  as  they  are  ac- 
customed to  carry  and  tender  reasonable  compensation  for  carrying 


etc.,  R.  Co.,  104  U.  S.  146,  26  V.  S. 
(L.  ed.)  679;  Mieliigan  Cent.  R.  Co.  v. 
Mineral  Springs  Mfg.  Co.,  16  Wall. 
318,  21  U.  S.  {L.  ed.)  297;  Mobile 
etc.,  R.  Co.  V.  Prewitt,  46  Ala.  63,  7 
Am.  Kep.  586;  American  Express  Co. 
1).  Hockett,  30  Ind.  250,  95  Am.  Dec. 
691 ;  Knowles  v.  Atlantic,  etc.,  R.  Co., 
38  Me.  55,  61  Am.  De..  234;  Thoma.s  r. 
Boston,  etc.,  R.  Corp.,'  10  Mete. 
(Mass.)  472,  43  Am.  Dec.  444;  De 
Mott  V.  Laraway,  14  Wend.  (N.  Y.) 
225,  28  Am.  Dec.  523;  Blumentbal  v. 
Brainerd,  38  Vt.  402,  91  Am.  Dec.  349; 
Wood  V.  Crocker,  18  Wis.  345,  86  Am. 
Dec.  773. 
6.  Ayres  v.  Morris  ft  E.  R.  Co.,  29 


N.  J.  L.  393,  80  Am.  Dec.  215.  See 
infra,  par.  218  et  seq. 

6.  Perkins  v.  Portland,  etc.,  R.  Co.. 
47  Me.  573,  74  Am.  Dee.  507  (stating 
the  English  rule). 

7.  Perkins  v.  Portland,  etc.,  R.  Co., 
47  Me.  573,  74  Am.  Dec.  507;  Bur- 
roughs V.  Norwich,  etc.,  R.  Co.,  100 
Mass.  26,  1  Am.  Rep.  78. 

7  Am.  Dec.  314  note. 

8.  Wheeler  v.  San  Francisco,  etc.,  R. 
Co.,  31  Cal.  46,  89  Am.  Dee.  147; 
Perkins  v.  Portland,  etc.,  R.  Co.,  47 
Me.  573,  74  Am.  Dec.  507;  Sprague  ». 
Smith,  29  Vt.  421,  70  Am.  Dec.  424. 

9.  Varble  v.  Bigley,  14  Bush  (Ky.) 
698,  29  Am.  Rep.  435. 
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them ;  and  if  they  refuse  to  perform  their  obligation  in  this  respect^ 
tliey  are  liable  to  respond  in  damages.  Private  carriers  are  such  aa 
carry  for  hire,  and  do  not  come  within  the  detinition  of  a  common 
carrier.^**  But  a  private  carrier  may  in  a  particular  case  be  held  to  the 
duties  and  liabilities  of  a  common  carrier  if  by  express  contract  he 
assumes  the  risks  of  a  common  carrier.'* 

9.  Right  to  Become  Private  Carrier  in  Particular  Case. — A  common 
carrier  may  undoubtedly  become  a  private  carrier,  or  a  bailee  for  hire, 
when  as  a  matter  of  accommodation  or  special  engagement  he  under- 
takes to  carry  something  which  it  is  not  his  business  to  carry.'*  Ac- 
cordingly it  has  been  held  that  a  railway  company,  althougli  it  is  b 
public  or  common  carrier,  may  contract  as  a  private  carrier  to  trans- 
port express  matter  for  express  companies  as  such  matter  is  usually 
carried.**  But  a  railroad  company  chartered  to  teansact  the  general 
business  of  a  common  carrier  cannot  by  special  contract  make  itself 
a  private  carrier  as  to  a  particular  commodity  which  it  is  bound  to 
transport  as  a  common  carrier.'f  This  rule,  however,  has  not  been 
uniformly  applied,  and  it  has  been  held  that  m  to  live  stock,  a  common 
carrier  may,  by  an  express  agreement  with  the  owner,  so  vary  and 
change  his  relation  as  to  become  a  private  carrier." 

10.  Distinction  between  Forwarder  and  Carrier. — There  is  a  class 
of  persons  who  are  called  "forwarding  merchants/'  and  who  usually 
combine  in  their  business  the  double  character  of  warehousemen  and 
agents  for  a  compensation  to  forward  goods  to  their  destination.  The 
law  is  that  persons  so  employed,  if  they  have  no  concern  in  the 
vehicle  by  which  the  goods  are  sent,  and  have  no  interest  in  the  freight, 
are  not  common  carriers."  There  is  a  wide  difference  between  a 
common  carrier  and  a  forwarder.  A  common  carrier  is  an  insurer  of 
the  property  intrusted  to  him  against  all  events  except  the  act  of  God 
or  public  enemies.  Forwarders  are  not  insurers.  Their  Uability  is 
like  that  of  warehousemen  and  common  agents,  and  is  governed  by 
the  general  rule  applicable  to  other  bailees  for  hire  not  subject  to 

10.  Parmelee  v.  Lowitz,  74  111.  116,  N.  E.  464,  40  LJI.A.  101,  62  A.  S.  K. 
24  Am.  Rep.  276 ;  Varble  v.  Bigiey,  14  503. 

Bush  (Ky.)  698,  29  Am.  Rep.  435;  14.  Mears  u.  New  York,  etc.,  R.  Co., 
Chevallier  c.  Straham,  2  Tex.  115,  47  75  Conn.  171,  52  Atl.  610,  96  A.  S.  K. 
Am.  Dee.  639.  192,  56  L.R.A.  884;  Memphis  News 

11.  Parmelee  v.  Lowitz,  74  111.  116,  Publishing  Co.  v.  Southern  R.  Co.,  110 
24  Am.  Rep.  276;  Chouteaux  v.  Leech,  Term.  684,  75  S.  W.  941,  63  L.R.A. 
18  Pa.  St.  224,  57  Am.  Dee.  602:  Moss  150. 

V.  Bettis,  4  Heisk.  (Tenn.)  661, 13  Am.  15.  Kimball  v.  Rutland,  etc.  R.  Co., 
Rep.  1.  26  Vt.  247,  62  Am.  Dec.  567. 

12.  Honeyman  v.  Oregon,  ete.,  R.  5  L.R.A.(N.S.)  459  note.  And  see 
Co.,  13  Ore.  352,  10  Pac.  628,  57  Am.  infra,  par.  409,  452. 

Rep.  20.  16.  Roberts  v.  Turner,  12  Johns.  (N. 

IS.  Pittsburgh,  etc.,  R.  Co.  v.  Ma-  Y.)  232, 7  Am.  Dec.  311. 
honey,  148  Ind.  196,  46  N.  E.  917,  47 
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exte«ordinary  liabilities.  They  are  responsible  for  all  injuries  to 
property,  while  in  their  charge,  resulting  from  negligence  or  mis- 
feasance of  themselves,  their  agents,  or  employees.'^ 

11.  Right  of  Carrier  to  Determine  What  He  Will  Carry.— Ever>' 
common  carrier  has  the  right  to  determine  what  particular  line  of 
business  he  will  follow.  If  he  elects  to  carry  freight  only,  he  will  be 
under  no  obligation  to  carry  passengers,  and  vice  versa;  so  if  he  holds 
himself  out  as  a  carrier  of  a  particular  kind  of  freight  generally,  pre- 
pared for  carriage  in  a  particular  way,  he  will  only  be  bound  to  carry 
to  the  extent  and  in  the  manner  proposed.'*  But  where  a  carrier 
holds  himself  out  to  the  public  generally  as  a  common  carrier  lie  will 
be  bound  by  all  the  rules  governing  common  carriers.^* 

12.  Common  Carrier  as  Carrier  of  Honey. — In  accord  with  the  rule 
heretofore  stated,  that  a  person  is  a  common  carrier  as  to  that  char- 
acter of  goods  only  which  he  holds  himself  out  as  ready  and  willing 
to  carry  for  hire,**  it  has  quite  generally  been  held  that  a  common 
carrier  of  goods,  wares,  and  merchandise  is  not  a  common  carrier  of 
money,  unless  he  has  held  himself  out  as  ready  and  willing  to  trans- 
port money  for  the  public  generally  for  hire.'  The  burden  of  proof 
is  on  the  one  seeking  to  charge  another  as  a  common  carrier  of  money 
to  show  that  the  latter  customarily  carried  money  for  hire,  as  it  is  for 
the  jury  to  determine  whether  a  general  usage  or  custom  has  been 
shown  to  exist.*  The  reason  for  not  holding  a  carrier  liable  for  money 
as  for  other  articles  has  been  stated  to  be  that  money  does  not  come 
within  the  description  of  goods  or  merchandise  as  applied  to  carriers.* 

13.  Carrier  of  Live  Stock  as  Common  Carrier. — A  common  carrier 
of  goods  which  transports  live  stock  is  as  to  the  latter  property  aim 
a  common  carrier.*  However,  in  some  states  cE^ers  of  live  stock  are 


17.  Hooper  t).  Wells,  Fargo  &  Co., 
27  Cal.  11,  85  Am.  Dec.  211;  Maybin 
V.  South  Carolina  R.  Co.,  8  Rich.  L. 
(S.  C.)  240,  64  Am.  Dee.  753. 

18.  Knox  V.  Rives,  14  Ala.  249,  48 
Am.  Dec.  97;  Steele  v.  McTyer,  31 
Ala.  667,  70  Am.  Dec.  516,  overruled 
on  another  point  in  Boon  &  Co.  v. 
Steamboat  Belfast,  40  Ala.  184.  88 
Am.  Dec.  761 ;  Crescent  Coal  Co. 
V.  Louisville,  etc.,  R.  Co.,  143  Ky.  73, 
135  S.  W.  768,  33  L.R.A.(N.S.)  442; 
Levi  V.  Lynn,  etc.,  R.  Co.,  11  Allen 
(Mass.)  300,  87  Am.  Dec.  713 ;  Thomp- 
son-Houston Electric  Co.  r.  Simon,  20 
Ore.  60,  25  Pac.  147,  23  A.  S.  R.  86, 
10  L.R.A.  251;  Kirbv  v.  Western 
Union  Teleg.  Co.,  4  S.  D.  105,  55 
N.  W.  759,  46  A.  S.  R.  765,  30  L.R.A. 
612. 

64  Am.  Dee.  159  note. 


19.  PoweU  V.  Mills,  30  Miss.  231, 
64  Am.  Dec  158. 

20.  See  supra,  par.  11. 

1.  Knox  V.  Rives,  14  Ala.  249,  48 
Am.  Dec.  97  and  note;  White  v.  Post- 
al Telegraph  &  Cable  Co.,  25  A  pp. 
Cas.  (D.  C.)  364,  4  Ann.  Cas.  767 
and  note;  Harrington  v.  MeShane,  2 
Watts  (Pa.)  443,  27  Am.  Dec.  321; 
Farmers'  etc.  Batik  v.  Champlain 
Transp.  Co.,  16  Vt.  52,  42  Am.  Dec; 
491. 

64  Am.  Dec.  159  note;  4  Ann.  Cas. 
769  note. 

2.  Knox  tf.  Rives,  14  Ala.  249,  48 
Am.  Dee.  97;  White  v.  Postal  Tele- 
graph &  Cable  Co.,  25  App,  Cas.  (D. 
C.)  364,  4  Ann.  Cas.  767  and  note. 

3.  4  Ann.  Cas.  769  note. 

4.  Central  of  Georgia  R.  Go.  v. 
Hall,  124  Ga.  322,  52  S.  E.  679,  110 
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not  regarded  as  common  carriers  unless  they  have  expressly  assumed 
the  responsibilities  of  common  carriers  by  special  contract.* 

14.  Carrier  as  Common  Carrier  in  Transportation  by  other  Common 
Carriers. — common  carrier  is  not  bound  to  furnish  transportation 
for  another  common  carrier  so  as  to  enable  the  latter  to  carry  on  its 
business.  Accordingly  it  has  been  generally  ruled  that  a  railroad  is 
not  a  common  carrier  as  to  express  companies,  and  is  not  bound  to 
carry  the  merchandise  in  the  possession  of  such  companies  except 
under  such  contract  as  may  be  agreed  on.*  There  are,  however,  stat- 
utes in  some  states  compelling  a  railroad  to  furnish  equal  facilities  to 
all  express  companies,'  and,  based  on  the  ground  that  an  express  com- 
pany engaged  in  the  business  of  transporting  small  packages  has  as 
good  a  right  to  the  benefits  of  the  railroad  as  the  owners  of  the  packages 
possess  in  person,  it  has  been  ruled  that  a  railroad  company  is  a  com- 
mon carrier  as  to  such  companies  and  bound  to  cairy  for  all  without 
discrimination.® 

15.  Carrier  of  Passengers  as  Common  Carrier. — While  the  tech- 
nical definition  of  common  carriers  does  not  include  within  its  scope 
a  carrier  of  passengers,'  in  modem  times  carriers  of  passengers  are 
frequently  characterized  as  common  carriers,'**  notwithstanding  the 
fact  that  the  liatDilities  of  common  carriers  and  carriers  of  passengers 
are  widely  different.  In  the  one  case  the  carrier,  subject  to  such  limi- 
tations of  his  liability  as  he  may  legally  make,  is  an  insurer  of  the 
goods  transported,**  while  in  the  other  he  is  liable  only  for  failure 
to  use  proper  care.**  A  common  carrier,  then,  may  be  eitlier  a  car- 
rier of  passengers  or  freight  or  both.*' 

A.  S.  R.  170,  4  Ann.  Cas.  128,  4  Davis  v.  Chesapeake,  etc.,  R.  Co.,  122 
L.R.A.(N.S.)  898;  Kimball  u.  Rut-  Ky.  528,  92  S.  W.  339,  121  A.  S.  R. 
land,  etc.  R.  Co.,  26  Vt.  247,  62  Am.  481,  12  Ann.  Cas.  723,  5  L.R.A.(N.S.) 
Dee.  567.  See  infra,  par.  409.  458  and  note. 

5.  Lake  Shore,  etc.  R.  Co.  v.  Per-  7.  Memphis,  etc.  R.  Co.  v.  Southern 
kins,  25  Mich.  329,  12  Am.  Rop.  275;  Exp.  Co.,  117  U.  S.  1,  6  S.  Ct.  542, 
Honeyman  v.  Oregon,  etc.  R.  Co.,  13  628,  29  U.  S.  (L.  ed.)  791. 

Ore.  352,  10  Pac.  628,  57  Am.  Hep.  8.  Sandford  v.  Catawissa,  etc.  R. 
20  (stating  the  rule  laid  down  in  the  Co.,  24  Pa.  St.  378,  64  Am.  Dec.  667. 
text).  See  also  infra,  par.  61  et.  seq. 

6.  Memphis,  etc.  R.  Co.  v.  Southern  9.  Nolton  v.  Western  R.  Corp.,  15 
Esp.  Co.,  117  U.  S.  1,  6  S.  Ct.  542,  N.  Y.  444,  69  Am.  Dec.  623;  Thomp- 
628,  29  U.  S.  (L.  ed.)  791;  Donovan  son-Houston  Electric  Co.  v.  Simon,  20 
V.  Pennsylvania  Co.,  120  Fed.  215,  57  Ore.  60,  25  Pac.  147,  33  A.  S.  R.  86, 
C.  C.  A.  362,  61  L.R.A.  140;  Robin-  10  L.R.A.  251. 

son  tJ.  St.  Johnsbury  &  Lake  Cham-      10.  Thompson-Houston  Electric  Co. 
plain  R.  Co.,  80  Vt.  129,  66  All.  814,  v.  Simon,  20  Ore.  60,  25  Pac.  147,  23 
12  Ann.  Cas.  1060,  9  L.R.A.(N.S.)  A.  S.  R.  86,  10  L.R.A.  251. 
1249.  11.  See  infra,  par.  175. 

But  where  one  carrier  carries  for     12.  See  infra,  par.  582. 
another  tinder  a  special  contract  there      13.  Thompson-Houston  Electric  Co. 
^  a  conflict  of  authority  as  lo  whether  v.  Simon,  20  Ore.  60,  25  Pac.  147,  23 
it  thraeby  becomes  a  common  carrier.  A.  S.  R.  86,  10  L.R.A.  251. 
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16.  Railroads  and  Stmt  Railways  as  Common  Carriers. — ^It  ia  well 

settled  that  public  railroads  come  within  the  definition  of  a  common 
carrier,  and  they  are  generally  so  classified  unless  there  is  something 
in  their  charters  to  relieve  them  from  the  responsibilities  of  that  char- 
acter.^' It  is  also  the  rule  that  a  street  railway  is  a  common  carrier.'* 
That  railroad  companies  are^uthorized  by  law  to  mate  roads  as  public 
highways,  to  lay  down  tracks,  place  cars  upon  them,  and  carry  goods 
for  hire,  are  circumstances  which  bring  them  within  all  the  rules  of 
the  common  law,  and  make  them  eminently  common  carriers.*'  In 
many  jurisdictions  it  is  declared  eithw  by  the  constitution  or  by  statute 
that  railroad  companies  are  common  carriers.*'  It  has  been  held,  how- 
ever, that  a  company's  character  of  common  carrier  can  extend  only 
to  the  road  which  it  may  be  incorporated  to  construct  or  may  operate 
by  virtue  of  its  charter,  and  that  when  it  constructs  a  branch  line, 
whether  it  becomes  a  common  carrier  as  to  such  line  depends  upon  the 
character  of  use  to  which  it  is  put,  and  is  a  question  of  fact  for  the 
jury.*'  Private  railroads,  that  is,  those  roads  that  are  built  and  operat- 
ed for  private  purposes  solely  and  which  have  no  public  franchise,  are 
not  to  be  classed  as  common  carriiers.  Whether  a  railroad  is  a  com- 
mon carrier  depends  on  the  character  of  its  service  and  not  on  the  fact 
of  its  existence.  Accordingly  it  has  been  decided  that  a  railroad  built 
and  operated  solely  for  the  purpose  of  transporting  material  and  work- 
men in  the  construction  of  another  railroad  is  not  a  common  carrier.*** 
Likewise  a  corporation  organized  for  business  purposes,  which  operates 
a  railroad  upon  its  own  property  for  purposes  connected  with  its  busi- 
ness, is  not  a  common  carrier  even  under  a  constitutional  provision 
making  all  railroads  common  carriers.* 

14.  Winona,  ete.  R.  Co.  v.  Blake,  94  651  note;  10  LJIA.  415  note. 

U.  S.  180,  24  U.  S.  (L.  ed.)  99;  Sel-  15.  East  Tennessee,  ete.  R.  Co.  v. 

ma,  etc.  R.  Co.  v.  Butts,  43  Ala.  385,  Whittle,  27  Oa.  535,  73  Am.  Dec.  741. 

94  Am.  Dec.  694;  Mobile,  etc.  R.  Co.  16.  Spellman    v.    Lincoln  Rapi<1 

1).  Prewitt,  46  Ala.  63,  7  Am.  Rep.  Transit  Co.,  36  Neb.  890,  55  N.  W. 

586;  East  Tennessee,  etc.  R.  Co.  v.  270.  20  L.R.A.  316. 

Whittle,  27  Ga.  535,  73  Am.  Dee.  741,  17.  Norway  PlMna  Co.  v.  Boston, 

Illinois  Cent.  R.  Co.  «.  Prankenberg,  etc.,  R.  Co.,  1  Gray  (Mass.)  263.  61 

54  III.  88.  5  Am.  Rep.  92;  Bansemer  Am.  Dec.  423. 

V.  Toledo,  etc.  R.  Co.,  25  Ind.  434,  87  18.  Wade  «.  Lutcber  &  Moore  Cy- 

Am.  Dec.  367;  Missouri  Pae.  R.  Co.  v.  press  Lumber  Co.,  74  Fed.  517,  20 

Vandeventer,  26  Neb.  222,  41  N.  W.  C.  C.  A.  515,  33  L.R.A.  255;  Falvev 

998,  ,S  L.R.A.  129;  Messenger  v.  Penn-  v.  Georgia  R.  Co.,  76  Ga.  597,  2  A". 

sylvania  R.  Co.,  36  N.  J.  L.  407,  13  S.  R.  58. 

Am.   Rep.   457;   Thompson-Houston  19.  Avinger  v.  South  Carolina  R. 

Electric  Co.  V.  Simon,  20  Ore.  60,  25  Co.,  29  S.  C.  265,  7  S.  £.  493,  13  A. 

Pac.  147,  23  A.  S.  R.  86,  10  L.R.A.  S.  R.  716. 

251;  Sandford  v.  Catawissa,  etc.,  R.  20.  Shoemaker   v.   Kingsbury,  12 

Co.,  24  Pa.  St.  378,  64  Am.  Dee.  667;  Wall.  369,  20  U.  S.  (L.  ed.)  432. 

Blumenthal  v.  Brainerd,  38  Vt.  402,  91  1.  Wade  v.  Luteher  &  Moore  Cy- 

Am.  Dec.  349.  press  Lumber  Co.,  74  Fed.  517,  20  C. 

40  Am.  Dec.  100  note;  47  Am.  Dec.  C.  A.  615,  33  L.R.A.  256. 
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17.  Railroad  as  Common  Carrier  within  Yard  Limits. — A  common 
carrier  railroad  may  undoubtedly  have  what  may  be  called  yard  facili- 
ties, including  switches,  spurs,  and  side  tracks,  for  its  convenience  in 
the  handling,  storing,  and  distribution  of  its  cars  and  freight,  and  it 
would  not  be  obliged  as  a  common  carrier  to  transport  from  one  point 
to  another  in  these  yards,  or  on  these  spurs  or  switches,  freight  for 
the  convenience  of  shippers  who  might  desire  to  have  freight  hauled 
from  one  point  on  a  switch  or  spur  in  the  yard  to  another  point  in 
the  yard.  In  the  use  of  tracks  laid  in  its  yards  for  its  own  conveniem-e 
in  handling,  storing,  and  distributing  cars  and  freight,  a  common  car- 
rier cannot  fairly  be  said  to  be  engaged  in  the  business  of  a  common 
carrier,  in  the  sense  that  it  must  receive  and  deliver  as  at  other  point.s 
on  its  line  of  road,  freight  or  passengers.  But  a  railroad  company  can- 
not arbitrarily,  and  without  any  relation  to  the  use  to  which  it  is  ])ut, 
designate  a  part  of  its  track  or  system  as  "yards  or  switching  limits," 
and  then  say  that  it  owes  no  duty  as  a  common  carrier  in  this  district 
except  such  as  it  may  choose  to  assume,  or  say  that  it  will  or  will  not, 
as  suits  its  pleasure  or  convenience,  perform  service  as  a  common  car- 
rier in  this  territory.' 

18.  Railroad  as  Common  Carrier  of  Cars  Belonging  to  Another  Com- 
pany.— The  rule  is  well  settled  that  a  railroad  company  receiving  cars 
from  a  connecting  line  of  road  for  transportation  over  its  line  becomes, 
in  the  absence  of  a  special  contract,  a  common  carrier  of  the  cars,  as 
well  as  of  the  freight  therein But  the  hauling  of  sleeping  cars,  with 
their  conductors  and  porters,  is  not  a  service  imposed  upon  a  railroad 
company  as  a  duty;  and,  accordingly,  it  is  not  a  common  carrier  of 
such  sleepers  and  employees  performing  duties  therein.  Therefore,  if 
it  does  undertake  to  receive  and  haul  such  sleepers,  in  so  doing  it  has 
a  right  to  impose  such  terras  as  it  may  elect.* 

19.  Railroad  as  Common  Carrier  of  Chartered  Cars  and  Special 
Trains. — While  there  is  good  authority  to  the  contrary,  it  has  been 
asserted  that  where  persons  hire  the  use  of  cars  from  a  railroad  com- 
pany, to  be  employed  in  transportation  of  freight,  to  be  laden  as  the 
hirers  choose,  in  case  of  loss  to  the  property  the  hirers  cannot  look 
to  the  company  for  damages  as  common  caniers.*  So  far  as  expression 
has  been  given,  there  is  practical  unanimity  among  the  courts  that 
a  railroad  corporation,  as  a  common  carrier,  is  under  no  legal  duty  to 

2.  Crescent  Coal  Co.  v.  LouiBvUle,  (Mass.)  462,  92  Am.  Dec.  785. 

etc.,  R.  Co.,  143  Ky.  73,  135  S.  W.  4.  Chicago  etc.,  R.  Co.  v.  Hamler, 

768,  33  L.R.A.(N.S.)  442.  215  111.  525,  74  N.  E.  703,  106  A.  S. 

8.  Peoria,  etc.  R.  Co.  v.  Chicago,  R.  187,  3  Ann.  Cas.  42, 1  L.R.A.(N.S.) 

etc.,  R.  Co.,  109  111.  IdTy,  50  Am.  Rep.  674. 

605;  Peoria,  etc.,  R.  Co.  v.  U.  S.  Roll-  5  L.R.A.(N.S.)  458  note, 

ing  Stock  Co.,  136  III.  643,  27  N.  E.  5.  East  Tennessee,  etc.,  R.  Co.  v. 

59,  29  A.  S.  R.  348;  Vermont,  etc.,  Whittle,  27  Ga.  535,  73  Am.  Dec.  741. 

R.  Co.  «.  Fiteliburg  R.  Co.,  14  Allen  47  Am.  Dec.  651  note. 
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haul  fS&Ts  owned  and  fitted  up  by  showmen  and  used  exclusively  by 
them  to  house  and  transport  their  employees  and  show  property  as  a 
complete  outfit  from  place  to  place.  The  rule  rests  on  the  principle 
that  such  loaded  cars  or  vehicles  are  not  such  goods  as  railroads  hold 
themselves  out  to  carry,  and  in  respect  to  which  they  assume  a  public 
duty  to  serve  all  alike  who  apply  for  carriage,  and  such  cars  being 
a  cla?s  of  property  they  do  not  profess  to  carry,  and  the  drawing  of 
which  is  inconsistent  with  their  business,  they  are  therefore  exempt 
from  all  public  duty  to  haul  them  .• 

20,  Boats  as  Common  Carriers  Generally. — That  ships  were  com- 
mon carriers  was  early  decided  in  England;'  and  that  ruling  has 
been  uniformly  followed  in  the  United  States.  The  course  of  trans- 
portation, whether  it  is  inland  along  the  rivers  and  canals  or  over 
the  lakes,  or  coastwise  carrying  from  one  port  to  another,  or  foreign 
carrying  from  one  countiy  to  another,  is  not  controlling,  as  the 
character  of  the  services  alone  determines  whether  a  boat  is  a  com- 
mon carrier.^  But  it  is  of  course  necessary,  to  make  a  ship  a  common 
carrier,  that  it  bring  itself  within  the  definition  of  a  common  carrier 
and  hold  itself  out  to  carry  goods  for  all  persons  indifferently  who 
apply* 

21.  Tug-boat  as  Common  Carrier  of  Tow. — There  is  apparently  a 
direct  conflict  among  the  decisions  as  to  whether  a  tow-boat  is  a 
common  carrier  as  to  the  tow.  Many  decisions  support  the  rule  that 
a  tow-boat  is  not  such  a  common  carrier;  and  there  is  much  re- 
spectable authority  maintaining  the  contrary  position.^^   There  are 

6.  Chicago,  etc.,  R.  Co.  v.  Wallace,  Y.)  611,  28  Am.  Dec.  488;  Elliott  v. 
66  Fed.  50G,  24  U.  S.  App.  589,  14  Rossell,  10  Johns.  (N.  Y.)  1,  6  Am. 
C.  C.  A.  257,  30  L.R.A.  161;  Robert-  Dec.  306;  Williams  v.  Branson,  5  N. 
son  V.  Old  Colony  R.  Co.,  156  Mass.  C.  417,  4  Am.  Dec.  562;  Harrington 
525,  31  N.  E.  650,  32  A.  S.  R.  482  v.  MeShane,  2  Watts  (Pa.)  443,  27 
and  note;  Coup  v.  Wabasli,  etc.,  R.  Am.  Dec.  321;  Swindler  v.  Hilliard, 
Co.,  56  Mich.  Ill, .22  N.  W.  215,  56  2  Rich.  L.  (S.  C.)  286,  45  Am.  Dec. 
Am.  Rep.  374;  Atchison,  etc,  R.  Co.  732;  Tumey  v.  Wilsoii,  7  Yerg. 
r.  Homewood,  39  Okla.  179,  134  Pac.  (Tenn.)  340,  27  Am.  Dec.  515. 

8r»G,  48  L.R.A.(N.S.)  990  and  note.  33  Am.  Dec.  107  note;  47  Am.  Dec. 

12  Ann.  Cas.  1077  note.  651  note;  10  L.R.A.  416  note. 

7.  47  Am.  Dec.  652  note.  9.  Hale  v.  New  Jersey  Steam  Nav. 

8.  The  Commander-in-Chief,  1  Wall.  Co.,  15  Conn.  539,  39  Am.  Dec.  398. 
43,  17  U.  S.  (L.  ed.)  609;  Uverpool  47  Am.  Dec  652  note. 

etr.,  Stpam  Co.  r.  Phenix  Ins.  Co.,  129  10.  Varble    v.    Bigley,    14  Bush 

U.  S.  397,  9  S.  Ct.  469,  32  U.  S.  (L.  (Ky.)  698,  29  Am.  Rep.  435;  Leouar.i 

ed.)  788;  Jones  v.  Pitcher,  3  Stew.  u.  Hendrickson,  18  Pa.  St.  40,  55  Am. 

&  P.  (Ala.)  135,  24  Am.  Dec  716;  Dec.  587  and  note;  Brown  v.  Clege, 

Crosby  v.  Fitch,  12  Conn.  410,  31  Am.  63  Pa.  St.  51,  3  Am.  Rep.  522;  Hays 

Dee.  745;  Emery  v.  Hersey,  4  Greed,  v.  Millar,  77  Pa.  St  238, 18  Am.  Rep. 

(Me.)  407,  16  Am.  Dec.  268;  Gilmore  445. 

V.  Carman,  1  Smedes  &  M.  (Miss.)  47  Am.  Dec.  652  note. 

279,  40  Am.  Dec.  96;  Camden,  etc,  11.  White  t>.  The  Mary  Ann,  6  Cal. 

R.  &  T.  Co.  V.  Bnrke,  13  Wend.  (N.  462,  65  Am.  Dec  523;  Bussey  «.  AIibb- 
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two  very  different  ways  in  which  a  steam  tow-boat  may  be  employed. 
In  the  first  place  it  may  be  employed  as  a  mere  means  of  locomotion 
under  the  entire  control  of  the  towed  vessel;  or  the  owner  of  the 
towed  vessel  and  goods  therein  may  remain  in  possession  and  control 
of  the  property  thus  transported  to  the  exclusion  of  the  bailee;  or 
the  towing  may  be  casual  merely,  and  not  as  a  regular  business  be- 
tween fixed  termini.  It  may  well  be  said  that  under  such  circum- 
stances the  tow-boat  or  tug  is  not  a  common  carrier.**  But  a  second 
and  quite  different  method  of  employing  a  tow-boat  is  where  she 
plies  regularly  between  fixed  termini,  towing  for  hire  and  for  all 
pereons,  barges  laden  with  goods,  and  taking  into  her  full  possession 
and  control  and  out  of  the  control  of  the  bailor  the  property  thus 
transported.  Such  a  tow-boat  seems  to  satisfy  every  requirement  in 
the  definition  of  a  common  carrier.^* 

22.  Ferries  as  Common  Carriers. — According  to  the  ancient  as  well 
as  modern  authorities,  public  ferrymen  have  always  been  considered 
as  cbmmon  carriers.**  But  the  owner  of  a  private  ferry  used  exclusive- 
ly as  subsidiary  to  a  private  enterprise  is  not  a  common  carrier ;  and 
this  is  true  even  though  occasionally  it  is  used  by  the  public  as  an 
accommodation  without  charge  except  such  gratuity  as  the  person 
ferried  may  see  fit  to  give  to  the  one  actually  handhng  the  ferry  boat 
at  the  time."  However,  the  owner  of  a  private  ferry  may  so  use  it 
as  to  subject  himself  to  the  liability  of  a  common  carrier,  if  he  under- 
takes for  hire  to  carry  for  all  persons  indifferently.*' 

23.  Express  and  Despatch  Companies  as  Common  Carriers. — An 
express  company  which  pursues  continuously  for  any  period  of  time 
the  business  of  transporting  goods  is  a  common  carrier,*^  and  in  some 


issippi  Valley  Transp.  Co.,  24  La. 
Ann.  165,  13  Am.  Rep.  120. 

IS.  Bussey  v.  Mississippi  Valley 
Transp.  Co.,  24  La.  Ann.  165,  13  Am. 
Rep.  120;  Leonard  v.  Hendrickson,  18 
Pa.  St.  40,  55  Am.  Dee.  587. 

13.  Varble  v.  Bigley,  14  Bush 
(Ky.)  698,  29  Am.  Rep.  435;  Buss^ey 
V.  Mississippi  Valley  Transp.  Co.,  24 
La.  Ann.  165,  13  Am.  Rep.  120. 

14.  Babcock  v.  Herbert,  3  Ala.  392, 
37  Am.  Dec.  695  and  note;  Harvey  v. 
Rose,  26  Ark.  3,  7  Am.  Rep.  595;  May 
V.  Hanson,  5  Cal.  360,  63  Am.  Dec, 
135;  Dudley  v.  Camden,  etc.,  Ferry 
Co.,  42  N.  J.  L.  25,  36  Am.  Rep.  501; 
Wyckoff  V.  Queens  County  Ferry  Co., 
52  N.  Y.  32, 11  Am.  Rep.'  650;  Little- 
jolm  V.  Jones,  2  McMull.  L.  (S.  C.) 
365,  39  Am.  Dec.  132;  Peixotti  v.  Mc- 
Laughlin, 1  Strob.  L.  (S.  C.)  468,  47 
Am.  Dee.  663;  Sanders  v.  Young,  1 


Head  (Tenn.)  219,  73  Am.  Dec.  175. 

15.  Self  V.  Dunn,  42  Ga.  528,  5  Am. 
Rep.  544;  Meisner  v.  Detroit,  etc., 
Ferry  Co.,  154  Mich.  545,  118  N.  W. 
14, 129  A.  S.  R.  493,  19  L.E.A.(N.S.) 
872. 

16.  Self  V.  Dunn,  42  Ga.  528,  5  Am. 
Rep.  544. 

17.  Littlejohn  v.  Jones,  2  McMuU. 
L.  (S.  C.)  365,  39  Am.  Dec.  132. 

47  Am.  Dec.  653  note. 

18.  Bank  of  Kentucky  v.  Adams 
Exp.  Co.,  93  U.  S.  174,  23  U.  S.  {L. 
ed.)  872;  Southern  Exp.  Co.  v.  Crook, 
44  Ala.  468,  4  Am.  Rep.  140;  Hayes 
V.  Wells,  Fargo  &  Co.,  23  Cal.  1&5, 
83  Am.  Dec.  89;  Southern  Express 
Co.  V.  Newby,  36  Ga.  635,  91  Am.  Dec. 
783 ;  Baldwin  v.  American  Express 
Co.,  23  ni.  197,  74  Am.  Dec.  190; 
Cbristenson  t*.  American  Express  Co., 
15  Minn.  270,  2  Am.  Rep.  122;  Hut- 
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jurisdictions  express  companies  are  declared  by  statute  to  be  common 
carriers,  and  subject  to  all  the  liabilities  to  which  common  carrierii 
are  subject  according  to  law."  Express  companies  have  in  some  in- 
stances attempted  to  escape  from  liability  as  common  carriers  by  as- 
suming other  names,  as  forwarders,  transportation  companies,  etc.,  and 
contracting  to  convey  the  goods  in  that  character.-®  But  the  courts 
have  generally  held  that  the  name  or  style  under  which  they  assume 
to  carry  on  their  business  is  wholly  immaterial.  The  real  nature  of 
their  occupation  and  of  the  legal  duties  and  obligations  which  it  im- 
poses on  them  is  to  be  ascertained  from  a  consideration  of  the  kind  of 
service  which  they  hold  themselves  out  to  the  public  as  ready  to  render 
to  those  who  may  have  occasion  to  employ  them.  If  they  exercise  the 
employment  of  receiving,  carrying,  and  delivering  goods,  wares,  and 
merchandise  for  hire  on  behalf  of  all  persons  who  may  see  fit  to  require 
their  services,  and  in  this  capacity  they  take  property  from  the  custody 
of  the  owner,  a-^sume  entire  possession  and  control  of  it,  transport  it 
from  place  to  place,  and  deliver  it  at  a  point  of  destination  to  some 
consignee  or  agent  there  authorized  to  receive  it,  all  the  elements 
exist  essential  to  constitute  the  relation  of  common  carriers  towards 
the  persons  who  employ  them.*  A  transportation  company  not  own- 
ing or  controlling  any  means  of  conveyance  itself,  but  engaging  on  ite 
own  behalf  in  the  business  of  transporting  goods  through  the  agency 
and  over  the  lines  of  other  carriers  of  its  own  selection  and  employ- 
.raent,  is  a  common  carrier,  and  subject  to  all  the  responsibilities  at- 
taching to  that  character.  Accordingly  it  has  been  ruled  that  what 
are  known  as  despatch  compani^  are  common  carriers.* 

24.  Truckmen,  Wagoners,  Cartmen  and  Porters  as  Common  Car- 
riers.— ^Although  it  has  sometimes  been  doubted  whether  cartmen  or 
truckmen,  employed  to  carry  goods  from  one  part  of  a  city  or  town 
to  another,  are  to  be  regarded  as  common  carriers,  within  the  legal 
meaning  of  the  term,'  it  is  generally  held  that  truckmen,  wagoners, 
cartmen,  and  other  persons  who  undertake  to  carry  goods  for  hire 

chinson  v.  United  States  Express  Co.,  press  Co.,  97  Mass.  124,  93  Am.  Dec. 

63  W.  Va.  128,  59  S.  E.  949, 14  L.RA.  68. 

(N.S.)  393.  47  Am.  Dec.  650  note.    And  see 

40  Am.  Dec.  100  note;  47  Am.  Dec.  supra,  par.  5. 

650  note;  61  A.  S.  R.  360  note;  10  2.  Stewart  «.  Merchants'  Despatch 

L.R.A.  416  note;  Ann.  Cos.  1914B  Transp.  Co.,  47  la.  229,  29  Am.  Rt-p. 

778  note.  476;  Merchants'  Dispatch  Transp.  Co. 

19.  American  Express  Co.  v.  Hoek-  v.  Blocb,  86  Tenn.  392,  6  8.  W.  881, 
ett,  30  Ind.  250,  95  Am.  Dec.  G91.  6  A.  S.  R.  847. 

61  A.  S.  R.  360  note.  10   L.R.A.   416   note;   42  L.R.A. 

20.  47  Am.  Dec.  650  note;  61  A.  S.  (N.S.)  905  note;  Ann.  Caa.  1914B 
R.  360  note.  778  note. 

1.  Bank   of   Kentucky   r.   Adams  3.  Moses  v.  Boston,  etc.,  R.  Co.,  24 

Express  Co.,  93  U.  S.  174,  23  U.  S.  N.  H.  71,  55  Am.  Dec  222. 
(L.  ed.)  872;  Buckland  v.  Adams  Ex- 
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for  the  public  generally  and  as  a  common  employment  in  a  city  or 
from  one  town  or  place  to  another,  are  common  carriers  *  The  fact 
that  a  truckman  has  no  regular  tariff  of  charges  for  his  work,  but 
fixes  a  special  price  for  each  job,  does  not  change  the  relation.  The 
necessity  for  a  different  charge  in  each  case  arises,  of  course,  out  of 
the  difference  in  labor  in  handling  different  articles*  There  is  au- 
thority, however,  for  tlie  statement  that  a  person  trucking  goods  for 
particular  customers  at  prices  fixed  in  each  case  by  a  special  contract 
is  not  a  common  carrier  so  as  to  be  liable  as  an  insurer  of  the  goods.* 

25.  Owners  of  Stage  Coach  as  Common  Carriers. — In  the  aggre- 
gate body  of  common  carriers  are  included  the  owners  of  stage  wagons 
and  coaches.'  A  stage  coach  for  the  carriage  of  passengers  is  not,  of 
course,  a  conveyance  for  goods,  and  as  to  goods  the  owner  is  not  prima 
facie  a  common  carrier;  *  still  if  a  stage  coach  owner  has  uniformly 
and  for  the  public  indiiferently  carried  parcels  for  hire  he  will  be 
classed  as  a  common  carrier  even  under  the  technical  detinition." 

26.  Telegraph  Companies  as  Common  Carriers. — ^There  is  some  con- 
flict among  the  authorities  concerning  the  question  whether  or  not 
a  telegraph  company  is  a  common  carrier.  There  are  some  early 
decisions  which  declare  that  a  telegraph  company  is  a  common  car- 
rier under  the  rules  of  the  common  law.'**  In  support  of  this  holding 

4.  Parmelee  v.  Lowitz,  74  lU.  116,  (M.  T.)  251,  32  Am.  Dee.  470;  Peizot^ 
24  Am.  Rep.  276;  Farley  v.  Lavary,  ti  v.  McLauglilin,  1  Strob.  L.  (S.  C.) 
107  Ky.  523,  54  S.  W.  840,  47  L.R.A.  468,  47  Am.  Dec  563. 

383;  Caye  v.  Pool's  Assignee,  108  Ky.  Proprietors  of  ha^s  are  common 

124,  55  S.  W.  887,  94  A.  S.  R.  348,  carriers,  bound  to  the  utmost  care  and 

49  L.R.A.  251;  Lawson  v.  Judge,  175  skilL    Bonce  v.  Dubuque  St.  R.  Co., 

Mich.  375,  141  N.  W.  623,  45  L.RJ^.  53  la.  278,  5  N.  W.  177,  36  Am.  Rep. 

(N.S.)  1152;  Gordon  v.  Hutchinson,  221. 

1  Watts  &  S.  (Pa.)  285,  37  Am.  Dee.  8.  Shelden  v.  Robinson,  7  N.  H. 

464;  Lloyd  v.  Haugh,  etc.,  Storage,  157,  26  Am.  Dee.  726;  Bean  v.  Stur*e- 

etc.,  Co.,  223  Pa.  St.  148,  72  Atl.  516,  vant,  8  N.  H.  146,  28  Am.  Dec.  389; 

21  L.R.A.(N.S.)  188  and  note;  Moss  Bcckman  v.  Sliouse,  5  Rawle  (Pa.) 

V.  Bettis,  4  Heisk.  (Tenn.)  661,  13  179,  28  Am.  Dec.  653;  Leonard  v. 

Am.  Rep.  1;  Pbilleo  v.  Sanford,  17  Hendrickson,  18  Pa.  St  40,  55  Am. 

Tex.  227,  67  Am.  Dee.  654;  Benson  «.  Dee.  587. 

Oregon  Short  Line  R.  Co.,  35  Utah  9.  Dwight   v.   Brewster,  1  Pick. 

241,  99  Pae.  1072,  .136  A.  S.  R.  1052,  (Mass.)  50,  11  Am.  Dee.  133;  Powell 

19  Ann.  Cas.  803.  v.  MUls,  30  Miss.  231,  64  Am.  Dec. 

40  Am.  Dec.  100  note;  47  Am.  Dee.  158;  Bean  v.  Stnrtevant,  8  N.  H.  146, 

650  note;  Ann.  Cas.  19UB  779  note.  28  Am.  Dec.  389;  Beckman  r.  Shouse, 

5.  Jaehson  Architectural  Iron  Works  5  Rawle  (Pa.)  179,  28  Am.  Dec.  G53; 
V.  Huribut,  158  N.  T.  34,  52  N.  E.  Leonard  v.  Hendrickson,  18  Pa.  St. 
665,  70  A.  S.  R.  432.  40,  55  Am.  Dec.  587. 

6.  Fish  V.  Chapman,  2  Qa.  349,  46  47  Am.  Dee.  650  note. 

Am.  Dec.  393;  Faucher  v.  Wilson,  68  10.  Western  Union  Tel.  Co.  v.  Eu- 

N.  H.  338,  38  Atl.  1002,  39  L.R.A.  431.  banks,  100  Ky.  591,  38  S.  W;  1068, 

7.  Camden,  etc.,  R.  &  T.  Co.  v.  66  A.  S.  R.  361,  36  L.R.A.  711. 
Bnrke,  13  Wend.  (N.  Y.)  611,  28  Am.  44  Am.  Rep.  241  note;  46  A.  S.  R. 
Dec.  488;  Cole  v.  Qoodvin,  19  Wend,  776  note. 
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it  has  been  reasoned  that  such  companies  hold  themselves  out  to  the 

public  as  engaged  in  a  particular  branch  of  business  in  which  the 
interests  of  the  public  are  deeply  concerned;  they  propose  to  do  a 
ceitain  service  for  a  given  price ;  and  there  is  no  difference  in  the  gen- 
eral nature  of  the  legal  obligation  of  the  contract  between  carrying  a 
message  along  a  wire  and  carrying  goods  or  a  package  along  a  route. 
The  physical  agency  may  be  different,  but  the  essential  nature  of  the 
contract  is  the  same.**  But  this  view  has  usually  been  repudiated; 
and  it  is  now  generally  held  in  this  country  that  telegraph  companies 
rtve  not  common  carriers,  nor  liable  as  such,  but  are  liable  only  for 
failure  to  exercise  due  care,  and  the  ground  of  this  proposition  is,  that 
although  telegraph  companies,  like  common  carriers,  are  in  the  exer- 
cise of  a  public  calling,  and  consequently  under  obligation  to  serve  all 
who  choose  to  employ  them  within  the  scope  of  their  bminess,  yet,  that 
the  difference  between  the  transmission  of  intelligence  by  means  of 
electricity  and  the  transportation  of  goods  by  any  means  is  so  great 
that  telegraph  companies  are  not  common  carriers,  and  that  the  prin- 
ciple of  public  policy  which  imposes  upon  common  carriers  the  excep- 
tional liability  of  insurers  is  not  applicable  to  them.*'  However,  the 
rule  of  the  earlier  decisions  that  a  telegraph  company  is  a  common 
carrier  has  sometimes  been  made  the  law  by  statutory  enactment.** 
27.  Others  as  Common  Carriers. — It  may  be  stated  as  a  general 
rule  that  the  owners  and  operators  of  elevators  are  carriers  of  passen- 
gers, and  that  the  rules  applicable  to  carriers  of  passengers  generally 
axe  likewise  applicable  to  the  owners  and  operatora  of  elevators.  The 
law  holds  them  to  the  exercise  of  the  utm(»t  care  in  and  about  the 
management  of  their  elevators,  and  in  the  construction  and  inspection 
thereof.**  But  it  would  seem  that  a  landlord  who  maintains  a  pas- 
senger elevator  in  his  private  building  is  not  a  common  carrier,  and 
is  not  an  insurer  of  the  safety  of  persons  using  the  elevator.*'  It  has 
sometimes  been  contended  that  a  government  mail  carrier  is  a  com- 
mon carrier  of  the  mail  which  he  transports.  The  courts  have  unani- 
mously held,  however,  that  he  cannot  be  considered  as  such  but  that 
he  is  merely  a  bailee  for  hire.**   The  reason  for  this  ruling  is  that 

11.  Parks  V.  Alta  California  Tel.      46  A.  S.  R.  776  note. 

Co.,  13  Cal.  422,  73  Am.  Dei'.  589.  13.  Kirby  v.  Western  Union  Tel. 

12.  American  Rapid  Tel.  Co.  v.  Co.,  4  S,  D.  105,  55  N.  W.  759,  46 
Connecticut  Telephone  Co.,  49  Conn.  A.  S.  R.  765,  30  L.R.A.  612, 

:J52,  44  Am.  Rep.  237;  Western  Union  14.  8  Ann.  Cas.  976  note.   And  see 

Tel.  Co.  V.  Blnnchord,  68  Ga.  299,  45  Elevators. 

Am.   Rep.   480;   Smith   v.   Western  15.  Edwards      v.  Manufacturers 

Union  Tel.  Co.,  83  Ky.  104,  4  A.  S.  Building  Co.,  27  R.  I.  248,  61  Atl. 

R.  12(;;  Grinnell  v.  Western  Union  646,  114  A.  S.  R.  37,  8  Ann.  Cas.  974, 

Tel.  Co.,  113  Mass.  299,  18  Am.  Rep.  2  L.R.A.(N.S.)  744. 

48.3;  Gillis  v.  Western  Union  Tel.  Co.,  16  Conwell  v.  Voorhees,  13  Ohi» 

61  Vt.  461,  17  AtL  736,  15  A.  S.  R.  523,  42  Am.  Dec.  206. 

917,  4  L.K.V.  611. 
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contractors  for  carrying  the  mail  are  the  agents  of  the  government 
in  the  business  undertaken  by  them,  and  the  sender  of  mail-matter 
has  no  contract  with  the  carrier  of  the  mail-bags,  and  does  not  com- 
mit his  mail-matter  to  him,  but  to  the  government,  which  has  under- 
taken to  receive,  carry,  and  deliver  it.*'  And  a  railroad  company 
is  not  transformed  into  a  common  carrier  as  to  the  mails,  because, 
being  engaged  in  the  regular  business  of  transporting  goods  for  the 
public,  it  is,  at  the  same  time,  carrying  the  mails,  by  direction  and 
employment  of  the  proper  department  of  the  government.*^*  While 
boom  or  logging  companies  have  many  of  the  characteristics  of 
common  carriers,  the  peculiarity  which  distinguishes  such  companies 
from  common  carriers  is  that  there  is  no  carriage  whatever  either  in 
vehicles  or  by  the  application  of  motive  power,  and  the  chief  work 
of  these  companies  is  to  keep  the  logs  free  and  prevent  them  from 
accumulating  in  jams.  It  is  manifest  that  this  kind  of  service  differs 
very  much  from  the  possession  and  transfer  of  articles  which  are 
always  in  custody  and  which  could  not  be  moved  except  by  the 
vehicles  of  the  carrier.  It  is  generally  held,  therefore,  that  such  com- 
panies are  not  common  carriers.'*  Where  the  charter  of  a  bridge 
company  confers  upon  it  the  franchises  and  powers  of  building,  main- 
taining, and  operating  its  bridge  and  approaches  designated  as  its 
terminal  facilities,  such  franchise  and  powers  do  not,  in  and  of  them- 
selves, constitute  the  bridge  company  a  common  carrier  of  property ; 
on  the  contrary  they  are  appropriately  confined  to  the  erection,  opera- 
tion, and  maintenance  of  a  thoroughfare  or  public  highway,  open 
to  the  use  of  others,  common  carriers  and  pnvate  persons,  upon  mak- 
ing compensation  therefor.**  A  corporation  engaged  in  the  business 
of  furnishing  messengers  in  a  city  for  hire,  but  which  does  not  assume 
any  control  of  the  work  in  which  the  messengers  are  to  be  employed, 
is  not  a  common  carrier.**  The  Interstate  Commerce  Act  and  several 
state  statutes  have  declared  oil  pipe  lines  to  be  common  carriers.' 


28.  Power  of  State  Generally. — The  right  of  regulation  by  the 
state  of  the  business  of  common  carriers,  especially  of  those  to  whom 
has  been  granted  the  right  of  eminent  domain,  is  beyond  discussion. 

17.  Foster  v.  Metts,  65  Miss.  77,  30  Louiaville.  etc.,  R.  Co.,  37  Fed.  567, 
Am.  Rep.  504.  2  L.R.A.  289. 

18.  Central  R.  &  Banking  Co.  v.  21.  Haskell  r.  Boston  District  Mes- 
Lampl«y,  76  Ala.  357,  52  Am.  Rep.  senger  Co.,  190  Mass.  189,  76  N.  E. 
334.  215, 112  A.  S.  R.  324,  2  L.R.A.(N.8.) 

19.  Mann  v.  White  River  Log,  etc.,  1091  and  note,  5  Ann.  Cas.  796  and 
Co.,  46  Mich,  38,  8  N.  W.  550,  41  Am.  note. 

Rep.  141.    And  see  Loos  and  Loo-  1.  Pipe  Line  Cases,  234  (T.  S.  548, 
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GING.  t 

20.  Kentucky,  etc.,  Bridge  Co.  v. 


34  S.  Ct.  956. 


560 


4  R.  C.  L. 


CARRIERS 


The  doctrine  has  now  become  so  well  estpablished  as  to  be  one  of 
the  fundamentals  of  the  law.'  Under  our  dual  system  of  federal  and 
state  government,  the  inlierent  sovereign  power  to  regulate  intrastate 
transportation  by  comniun  carriers  is  reserved  to  the  state;  *  and  with- 
in the  limitations  of  the  state  eonstitutioQ,  the  authority  of  the  legis- 
lature is  supreme  in  the  regulation  of  intrastate  transportation  by  com- 
mon carriers,  unless  the  regulation  in  effect  deprives  a  person  or  cor- 
poration of  property  without  due  process  of  law,  or  denies  the  equnl 
protection  of  the  laws,  or  directly  and  materially  burdens  interstate 
commerce,  in  violation  of  the  Constitution  of  the  United  Slates,  or 
violates  some  other  provision  of  the  Federal  Constitution  or  laws.* 
The  matter  of  the  regulation  of  common  carriers  is  primarily  a  legis- 
lative function,  but  experience  has  demonstrated  the  inability  of  the 
various  legislative  assemblies  to  cope  with  the  problem,  charged  as  they 
are  with  so  many  other  diversitied  duties,  and  their  sessions  usually 
of  limited  duration;  hence  the  power  is  generally  delegated  to  a  com- 
mission expressly  created  for  that  purpose  * 

29.  Basis  of  Power. — Property  becomes  clothed  with  a  public  in- 
terest when  used  in  a  manner  to  make  it  of  public  consequence,  and 
affect  the  community  at  large.  When,  therefore,  one  devotes  his  prop- 
erty to  a  use  in  which  the  public  has  an  interest,  he,  in  effect,  grants 
to  the  public  an  interest  in  that  use,  and  must  submit  to  l>e  controlled 
by  the  public  for  the  common  good,  to  the  extent  of  the  interest  he 
has  thus  created.  He  may  withdraw  his  grant  by  discontinuing  the 
use;  but,  so  long  as  he  maintains  the  use,  he  must  submit  to  the  con- 
trol.*   Again,  the  service  rendered  by  a  common  carrier  directly  and 

2.  Wisconsin,  etc.,  R.  C:>.  v.  Jacob-  r.  State,  25  Fla.  310,  5  So.  833,  3 
son,  179  U.  S.  287,  21  S.  Ct.  115,  45  L.R.A.  (i61;  State  v.  Atlantic  Const 
U.  S.  {L.  ed.)  194;  Atlantic  Coast  Line  R.  Co.,  56  Fla.  617,  47  So.  969, 
Line  R.  Co.  v.  North  Carolina  Corp.  32  L.R.A.(N.S.)  639.  See  also  Wil- 
Commission,  206  U.  S.  1,  27  S.  Ct.  lianas  v.  State  of  Arkansas,  217  U. 
585,  51  U.  S.  (L.  ed.)  933;  Stephens  S.  79,  30  S.  Ct.  403,  54  U.  S.  (L. 
V.  Central  of  Georgia  R.  Co.,  138  Ga.  ed.)  673,  18  Ann.  Cas.  865  and  note, 
625,  75  S.  E.  1041,  Ann.  Cas.  1913E  affirming  85  Ark.  464,  108  S.  W.  838, 
609,  42  L.R.A.(N.S.)  541;  State  v.  122  A.  S.  R.  47,  26  L.R.A. (N.S.)  482. 
Pacific  Express  Co.,  80  Neb.  823,  115  wherein  it  was  held  that  a  statute  for- 
N.  W.  619,  18  L.R.A.fN.S.)  664;  bidding  drummmg  on  railroad  trains 
Pennsylvania  Railroad  Co.  v.  Phila-  and  on  the  premises  of  common  ear- 
delphia  County,  220  Pa.  St.  100,  68  riers  was  a  reasonable  and  valid  reg- 
Atl.  676,  15  L.R.A.{N.S.)  108;  Ore-  ulation  for  the  protection  of  passen- 
gon  Short  Line  R.  Co.  v.  Davidson,  3^  gers. 

Utah  370,  94  Pac.  10,  14  Ann.  Cas.  6.  Seward  v.  Denver  etc.,  R.  Co.,  17 

489,  16  L.R.A.{N.S.)  777.  N.  M.  557,  131  Pac.  980,  46  L.R.A. 

3.  State  V.  Atlantic  Coast  Line  R.  (N.S.)  242. 

Co.,  56  Fla.  617,  47  So.  969,  32  L.R.A.  6.  Puget  Sound  Electric  Railway  v. 

(N.S.)  639.  Railroad  Commission  of  Washington, 

4.  Georgia  R.,  etc.,  Co.  v.  Smith,  65  Wash.  75,  117  Pae.  739,  Ann.  Cas. 
128  U.  S.  174,  9  S.  Ct.  47,  32  U.  S.  1913B  763. 

(Ij.  ed.)  377;  Pensacola  etc.,  R.  Co. 
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vitally  affects  the  public.  To  have  such  service  properly  rendered  is 
a  beneficial  right  which  the  public  are  entitled  to  enjoy.  If  tlie 
service  is  not  properly  rendered  it  causes  loss  and  inconvenience  to  the 
public  and  perhaps  endangers  the  lives  and  property  of  all  those  to 
whom  it  is  extended;  therefore,  it  is  a  fundamental  duty  of  the  state 
rigidly  to  require  a  proper  rendering  of  this  useful  public  sen'ice.' 

30.  Extent  of  Control  Generally. — Since  common  carriers  are 
quasi-public  servants  and  are  thereby  affected  with  a  public  interest, 
the  state  may  to  the  extent  of  suc  h  interest  regulate  and  control  them 
except  in  so  far  as  it  is  restricted  by  the  contract  obligation  imposed 
by  the  charter  or  statute  under  which  the  companies  are  incorporated, 
and  subject  of  course  to  the  constitutional  restrictions  against  the 
impairment  of  vested  rights,  denial  of  the  equal  protection  of  the  laws, 
or  due  process  of  law ;  *  for  the  property  of  a  public  service  corporation, 
such  as  a  conmion  carrier,  is  entitled  to  protection  against  unlawful 
invasion  as  much  as  the  property  of  private  persons.*  It  necessarily 
follows  that  an  arbitrary  and  unreasonable  regulation  is  not  within 
the  power  of  the  state.  If  the  action  of  the  state  is  not  a  legally  au- 
thorized regulation  of  a  public  service,  or  if  the  authorized  regulation 
is  arbitrary  and  unreasonable,  and  in  effect  deprives  the  carrier  of 
property  used  in  rendering  the  public  service  of  its  property  rights  in 
a  manner  or  to  an  extent  not  contemplated  by  law  as  a  limitation 
upon  the  rights  of  those  devotdng  their  property  to  a  public  use,  such 
action,  though  under  the  form  of  regulation,  is  in  law  a  deprivation 
of  property  without  due  process  of  law."  It  must  be  borne  in  mind, 
however,  that  where  private  property  is  by  the  act  or  consent  of  the 
owner  used  in  rendering  the  public  service  required  of  a  common 
carrier,  such  property  is,  under  the  law,  thereby  subjected  by  its  owner 
to  the  burden  of  just  and  reasonable  governmental  regulation,  in 
return  for  the  privileges  accorded  to  the  carrier  by  the  state,  and  in 
the  interest  of  the  public  welfare.** 

31.  Discrimination  in  Regulation. — The  constitutional  guaranty 
of  due  process  of  law  requires  that  statutes  shall  oi>erate  upon  all 
alike  under  practically  similar  conditions;  and  if  a  statute,  in  pro- 

7.  State  V.  Atlantic  Coast  Line  R.  10.  State  v.  Atlantic  Coast  Line  R. 
Co.,  53  Fla.  &>0,  44  So.  213,  12  Ann.  Co.,  56  Fla.  617,  47  So.  969,  32  LJl.A. 
Cas.  359,  13  L.R.A.(N.S.)  320;  Puget  (N.S.)  639. 

Sound  Electric  RaUway  v.  Railroad  Thus  a  statute  requiring  the  storage 

Commis^on  of  Washington,  65  Wasli.  of  goods  uncalled  for  within  a  certain 

75,  117  Pac.  739,  Ann.  Cas.  1913B  time  with  a  licensed  warehouseman  has 

763.  been  declared  invalid.   State  v.  Chica- 

8.  Atlantic  Coast  Line  R.  Co.  v.  go,  M.  &  St.  P.  R.  Ca,  68  Minn.  381, 
Coachman,  59  FU.  130,  52  So.  377,  71  N.  W.  400,  64  A.  S.  R.  482,  38 
20.  Ann.  Cas,  1047.  L.R.A.  672, 

9.  State  V.  Atlantic  Coast  Line  R.  11.  State  v.  Atlantic  Coast  Line  R-. 
Co.,  56  FU.  617,  47  So.  969,  32  L.R.A.  Co.,  56  Fla.  617,  47  So.  969,  32  L.H.A. 


(N.S.)  639, 


(N.S.)  639. 
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viding  a  regulation,  arbitrarily  or  unjustly  discriminatea  between  per- 
sons or  corporations  that  are  similarly  conditioned  with  reference  to 
the  duties  regulated,  the  organic  provisions  securing  property  rights 
may  be  violated.**  Therefore,  when  a  state  attempts  to  exercise  its 
power  to  regulate  and  control  persons  or  corporations  in  their  occupa- 
tion as  common  carriers  the  classification  adopted  should  have  some 
jiist  relation  to,  or  reasonable  basis  in,  essential  differences  of  condi- 
tions and  circumstances  with  reference  to  the  subject  regulated,  and 
should  not  be  merely  arbitrary;  and  all  similarly  situated  or  having 
similar  legal  duties  and  obligations  in  regard  to  the  subject  regulated 
should  be  included  in  one  class,  at  least  where  there  are  no  practical 
differences  that  are  sufficient  legally  to  warrant  a  further  or  special 
classification  in  the  interest  of  the  general  welfare,*'  for  the  rule  is  well 
settled  that  an  arbitrary  selection  can  never  be  justified  by  calling  it 
classification.** 

32.  What  Constitutes  Proper  Classification. — In  determining  the 
legality  of  claasiBeations  for  legislative  regulation,  the  subject  to  Ijc 
regulated,  the  character,  extent,  and  purpose  of  the  regulation,  the 
classes  of  persons  legally  and  naturally  affected  by  the  regulation,  and 
the  particular  classification  and  regulation  adopted  by  the  statute, 
should  be  considered.**  It  may  safely  be  said  that  legislation  relating 
exclusively  to  the  duties  of  common  carriers  to  the  public  is  based 
upon  a  practical,  salutary,  and  proper  classification  of  subjects,  and 
does  not,  by  such  classification,  deny  to  the  carriers  equal  protection 
of  the  laws.**  It  is  also  true  that  in  the  particulars  where  the  legal 
duties  of  carriers  operating  railroads  essentially  differ  from  those  of 
other  common  carriers,  they  may  be  separately  classified  for  legisla- 
tive regulation  without  offending  the  due  process  of  law  and  the  equal 
protection  of  the  laws  clauses  of  the  organic  law;  and  in  cases  of  douifi 
the  legislative  will  should  be  enforced  in  deference  to  the  law-makinR 
power.  But,  under  the  decisions  of  the  Supreme  Court  of  the  United 
States,  where  there  appears  to  be  no  just  basis  for  a  classification  adopt- 
ed, and  the  regulation  imposes  a  material  burden  upon  a  part  only 
of  a  comprehensive  class  with  reference  to  legal  duties  and  obligations 
that  pertain  in  substantially  the  same  manner  to  all  of  the  class,  the 
classification  is  not  in  accord  with  the  requirements  of  the  Constitu- 
tion as  to  due  process  of  law  and  the  equal  protection  of  the  laws.*' 

12.  See  Constitutional  Law.  Ann.  Cas.  1234,  20  L.R.A.(N  S.)  126. 

13.  Seaboard  Air  Line  R.  Co.  «.  And  see  Constitutional  Law. 
Simon,  56  F!a.  54.'j,  47  So.  1001,  16  16.  Seaboard  Air  Line  Ry.  v.  Sec- 
Ann.  Cas.  1234,  20  L.R.A.(N.S.)  126.  gers,  207  U.  S.  73,  28  S.  Ct.  28,  52 

14.  Com.  V.  Interstate  Consolidated  U.  S.  (L.  ed.)  108;  State  r.  Atlantic 
Street  R.  Co.,  187  Mass.  436,  73  N.  E.  Coast  Line  R.  Co.,  56  Fla.  617,  47 
530,  2  Ann.  Cas.  419,  11  L.R.A.(N.S.)  So.  969,  32  L.R.A.(N.S.)  639. 

973.  17.  Gulf,  etc.,  R.  Co.  v.  Kllis,  165 

15.  Seaboard  Air  Line  B.  Co.  «.  U.  S.  150,  17  S.  Cl.  255,  41  U.  S.  (L. 
Simon,  56  Fla.  545,  47  So.  1001,  10  ed.)  666;  Seaboard  Air  Line  R.  Co. 
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33.  Carriers  Subject  to  Regulation. — All  persons  or  corporations 
engaged  in  the  business  of  couiuion  carriage,  especially  those  who 
operate  under  a  public  franchise,  are  subject  to  regulation  and  control 
by  the  state.  The  fact  that  a  carrier  is  a  foreign  corporation  does  not 
exempt  it  from  regulation  and  control  by  the  state  in  which  it  is 
carrying  on  tiie  business  of  a  common  ear^ie^.  If  the  rule  were  other- 
wise all  carriers  would  escape  from  governmental  regulation  except  in 
the  state  of  their  creation. The  fact  that  a  carrier  transacts  its 
business  by  means  of  transportation  facilities  owned  and  operated 
by  another  carrier  does  not  exempt  it  from  proper  control  by  the  state. 
From  this  it  follows  that  express  companies  are  subject  to  such  regula- 
tion as  may  be  properly  exercised  by  the  government.** 

34.  Requiring  Carrier  to  Pay  Claim  within  Specified  Time. — As 
heretofore  stated,  because  of  the  peculiar  rights,  duties,  and  respon- 
sibilities applicable  to  all  common  carriers  of  goods,  their  ok^gations 
to  compensate  for  failure  properly  to  discharge  their  contractual  or 
legal  duties  to  the  public  are  regarded  as  being  sufficiently  difl'erent 
from  others  to  justify  a  classification  including  only  common  car- 
riers.*** Accordingly  the  rule  has  been  laid  down  that  a  carrier  is  not 
denied  the  equal  protection  of  the  laws  by  permitting  the  recovery 
against  it  of  a  penalty  for  refusal  to  pay  a  claim  for  loss  of  freight 
within  a  specified  time,'  and  this  is  true  although  the  amount  finally 
recovered  is  less  than  the  claim  presented.*  It  is  said  that  such  a  stat- 
ute merely  provides  a  reasonable  incentive  for  the  prompt  settlement, 
without  suit,  of  just  demands  of  a  class  admitting  of  special  legislative 
treatment.*  A  statute  subjecting  all  common  carriers  to  a  penalty 
for  failure  or  refusal  to  pay  a  claim  for  loss  or  damage  to  any  article 
intrusted  to  them  for  transportation,  within  a  certain  time  from  the 
time  when  such  claim  was  made,  is  not  unconstitutional  as  an  unlaw- 
ful interference  with  interstate  commerce,  as  such  a  statute  does  not 
purport  to  regulate,  or  in  any  way  interfere  with,  interstate  ship- 


V.  Simon,  56  Fla.  545,  47  So.  1001,  IG 
Ann.  Cas.  1234,  20  L.R.A.(N.S.)  126. 

18.  State  V.  Atlantic  Coast  Line  R. 
Co.,  5o  Ma.  617,  47  So.  969,  32  L.K  A. 
(NS.)  639. 

19.  State  V.  Pacific  Express  Co.,  80 
Neb.  823,  115  N.  W.  819,  18  Ij.R.A. 
(N.S.)  664. 

20.  See  supra,  par.  32. 

1.  Yazoo,  etc.,  R.  Co.  v.  Jackson 
Vinegar  Co.,  226  U.  S.  217,  33  S.  Ct. 
40.  57  U.  S.  (L.  ed.)  103;  Kansas  City 
Southern  R.  Co.  v.  Anderson,  233  U. 
S.  325;  Atlantic  Coast  Line  R.  Co.  v. 
Coachman,  59  Fla.  130,  52  So.  377, 
20  Ann.  Cas.  1047;  Mobile,  etc.,  R.  Co. 
v.  Braiidon,  98  Miss.  461,  53  So.  957. 


42  L  R.A.(N.S.)  106  and  note;  Seegers 
V.  Seab;.ard  Air  Line  Ry.,  73  S.  C.  71, 
52  S.  E.  797,  121  A.  S.  R.  921,  affirm- 
ed 207  U.  S.  73,  28  S.  Ct.  28,  52  U.  S. 
(L.  ed.)  108. 

2.  Mobile,  etc.,  R.  Co.  v.  Brandon, 
98  Miss.  461,  53  So.  957,  42  L.R.A. 
(N.S.)  106.  And  see  B.  &  M.  White 
Laundry  Co.  v.  Cliarleston  &  W.  C. 
R.  Co.,  83  S.  C.  209,  65  S.  B.  239,  18 
Ann.  Cas.  690,  applying  the  doctrine 
de  minimis  non  curat  lex  in  such  a 
case. 

3.  Yazoo,  etc.,  R.  Co.  v.  Jackson 
Vinegar  Co.,  226  U.  S.  217,  33  S.  Ct 
40,  57  U.  S.  (L.  ed.)  193. 
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ments  of  freight.  It  simply  imposes  a  certain  duty  upon  all  common 
carriers  doing  business  in  the  state,  which  in  no  way  relates  to  the 
transportation  of  tlie  freight,  but  relates  to  a  duty  required  of  the 
common  carrier  after  the  transportation  is  completed.*  The  legisla- 
ture cannot,  however,  impose  a  penalty  which  is  excessive  and  unfair. 
On  this  principle  it  has  been  held  that  a  statute  making  a  carrier 
liable  for  double  damages  in  case  of  failure  to  pay  a  claim  or  offer  a 
sum  equal  to  what  the  jury  finds  the  claimant  entitled  to,  is  void  aa 
depriving  the  carrier  of  property  without  due  process  of  law.* 

III.  Discrimination 


General  Principles 

35.  Common  Law  Right  to  Discriminate. — ^At  common  law  a  com- 
mon carrier  owes  a  duty  to  the  public  to  carry  for  all  at  a  reasonable 
charge.  There  is  no  question  that  within  the  limits  of  its  accommo- 
dations it  must  make  no  distinction  in  providing  transportation  for 
those  who  apply  therefor;  it  may  not  accommodate  one  and  arbitrarily 
refuse  another.'  It  has  been  considered  by  some  authorities  not  neces- 
sary, however,  that  it  shall  serve  all  at  the  same  rate  of  compensation. 
In  this  respect  it  is  said  to  be  expressly  limited  only  by  the  require- 
ment that  it  must  make  no  more  than  a  reasonable  charge  for  the 
services  rendered.'  Manifestly  if  this  be  taken  as  the  extent  of  the  ob- 
ligation, it  would  follow  that  the  carrier,  if  it  extended  to  all  the  right 
to  carry  for  a  reasonable  charge  would  have  fulfilled  its  duty,  and 
80  could  carry  for  any  particular  individual  at  any  price  less  thap 
the  reasonable  one  fixed  for  the  general  public,  or  even  gratis  with' 
out  violating  any  principle  of  law,  there  being  no  obligation  upon 
it  to  treat  all  persons  equally.^  This  construction  of  the  obligation  of 
a  carrier  is  the  one  generally  subscribed  to  in  the  earlier  cases  interpret- 

i.  Morri»-Scarboro-Moffltt   Ca    v.  A.  S.  B.  265,  15  Ann.  Cas.  1014,  20 

Southern  Express  Co.,  146  N.  C-  167,  L.R.A.(N.S.)  867;  Chicago  &  N.  W. 

59  S.  £.  667,  15  LJ{.A.(K.S.)  983  R.  Co.  v.  People,  56  111.  365,  8  Am. 

and  note;  Porter  v.  Charleston,  etc.,  Rep.  690;  Messenger  v.  Pennsylvania 

R.  Co.,  63  S.  C.  169,  41  S.  E.  108,  90  R.  Co.,  37  N.  J.  L.  531, 18  Am.  Rep. 

A.  S.  R.  670.  754;  Avinger  v.  South  Carolina  R. 

5.  Chicago,  Milwaukee  &  St.  Paul  Co.,  29  S.  C.  265,  7  S.  £.  493,  13 
Railway  Company  v.  Polt,  232  U.  S.  A.  S.  R.  716. 

165,  34  S.  Ct.  301;  Chicago,  Milwau-     7.  Avinger  v.  South  Carolina  R. 

kee  &  St.  Paul  Railway  Company  v.  Co.,  29  S.  C.  265,  57  S.  £.  493,  13 

Kennedy,  232  U.  S.  626,  34  S.  Ct  A.  S.  R.  716. 

463.  8.  Interstate  Commerce  Commission 

6.  Missouri  Pac.  R.  Co.  v.  Tucker,  «.  Baltimore,  etc.,  R.  Co.,  145  U.  S. 
230  U.  S.  340,  33  S.  Ct.  961,  57  U.  S.  263,  12  S.  Ct.  844,  36  U.  S.  (L.  ed.) 
(L.  ed.)  1507;  Ocean  Steamship  Co.  699;  Cowden  v.  Pacific  Coast  Steam- 
of  Savannah  v.  Savannah  Locomotive  ship  Co.,  94  Cal.  470,  29  Pac.  873,  28 
etc.,  Co.,  131  Qa.  831, 63  S.  E.  577, 127  A.  S.  R.  142, 18  L.R.A.  221;  Johnson 

565 


Digitized. by 


CARRIERS 


4  R.  C.  L. 


ing  the  common-law  rule  *   But  although  a  number  of  courts  have  ' 

inclined  toward  this  doctrine,  there  has  been  a  marked  tendency  to 
give  a  more  stringent  interpretation  to  the  rule,*®  and  it  has  been  as- 
serted that  the  duty  of  a  common  carrier  toward  the  public  con- 
templates fair  treatment  to  all,  and  that  therefore  the  carrier  cannot 
discriminate  unjustly  between  its  patrons,  and  so  c^not  properly 
carry  for  one  at  an  unreasonably  low  price,  or  gratis,  when  by  so  doing 
it  would  be  acting  unjustly  toward  another,  even  if  it  is  ready  to  carry 
for  such  other  at  a  reasonable  charge.  The  duty  which  the  common 
carrier  owes  to  all  cannot  be  discharged  if  it  is  allowed  to  make  unequal 
preferences,  and  thereby  prevent  or  impair  the  enjoyment  of  the  com- 
mon right,  and  the  common-law  rule  sliould  therefore  be  construed 
as  meaning  not  only  that  all  persons  are  entitled  to  carriage  upon 
reasonable  terms,  but  upon  equal  terms  as  well.^^  It  may  safely  be 
said  that  the  tendency  and  weight  of  authority  are  in  favor  of  the 
doctrine  that  a  common  carrier  is  charged  with  the  quasi-public  duty 
of  transporting  on  equal  terms  for  all  persons,  where  the  carrying  for 
some  at  a  lower  price  than  for  others  would  injure  those  less  favored.'- 
It  is  therefore  not  permissible  for  a  common  carrier  to  demand  a 
dill'erent  hire  from  ditt'erent  persons  for  an  identical  kind  of  service 
under  identical  conditions.^' 

V.  Pensacola,  etc.,  R.  Co.,  16  Fla.  623,  Co.,  81  la.  551,  46  N.  W.  1080,  25 
26  Am.  Rep.  731;  Ocean  Steamship  A.  S.  R.  512,  9  L.R.A.  7tj4;  Ragan  «. 
Co.  V.  Savannah  Locomotive  Works,  Aiken,  9  Lea  (Tenn.)  609,  42  Am. 
etc.,  Co.,  131  Ga.  831,  63  S.  E.  577,  Rep.  684. 

127  A.  S.  R.  265,  15  Ann.  Cas.  1044,  11.  Bayles  v.  Kansas  Paei6c  R.  Co., 
20  L.R.A.(N.S.)  867;  McDuffee  v.  13  Colo.  181,  22  Pac  341,  5  L.R.A. 
Portland  etc.,  R.  Co.,  52  N.  H.  430, 13  480;  Alesseiiger  v.  Pennsylvania  R. 
Am.  Rep.  72;  Concord  etc.,  R.  Co.  v.  Co.,  37  N.  J.  L.  531, 18  Am.  Rep.  754; 
Porsaith,  59  N.  H.  122,  47  Am.  Rep.  Atwater  v.  Delaware,  etc.,  R.  Co.,  48 
181;  Root  D.  Long  Island  R.  Co.  N.  J.  L.  55,  2  AU.  803,  67  Am.  Rep. 
114  N.  Y.  300,  21  N.  K.  403.  11  A.  S  543;  Fitzgerald  v.  Grand  Trunk  R. 
R.  643  and  note,  4  L.R.A.  331;  Lough  Co.,  63  Vt.  169,  22  Atl.  76,  13  L.R.A. 
«.  Outerbridge,  143  N.  Y.  271,  38  N.  70. 

E.  292,  42  A.  S.  R.  712,  25  L.R.A.      5  Eng.  Rul.  Cas.  378  note. 
674;  Audenried  V.  Philadetpliia  &  R.  R.      12.  Cook  v,  Chicago,  etc.,  R.  Co., 
Co.,  68  Pa.  St.  370,  8  Am.  Rep.  195>  81  la.  551,  46  N.  W.  1080,  25  A.  S. 
A'x /jarte  Benson,  18  S.  C.  38,  44  Am.  R.  512,  9  L.R.A.  764;  McDulfee  v. 
Rep.  564.  Portland  &  Rochester  R.  Co.,  52  N.  H. 

54  Am.  Rep.  863  note;  11  A.  S.  R.  430,  13  Am.  Rep.  72;  Messenger  v. 
648  note;  1  Ann,  Ca-s.  55  note.  Pennsylvania  R.  Co.,  37  N.  J.  L.  531, 

9.  Cowden  v.  Pacific  Coast  Steam-  18  Am.  Rep.  754;  Lough  f.  Outer- 
ship  Co.,  94  Cal.  470,  29  Pac.  873,  28  bridge,  143  N.  Y.  271,  38  N.  E.  292, 
A.  S.  R.  142,  18  L.R.A.  221;  Messen-  42  A.  S.  R.  712,  25  L.R.A.  674;  Seo- 
ger  V.  Pennsylvania  R.  Co.,  36  N.  J.  field  v.  Lake  Shore  &  M.  S.  Railway 
L.  407,  13  Am.  Rep.  457.  Co.,  43  Ohio  St.  571,  3  N.  E.  907,  54 

10,  Interstate    Commerce   Commis-  Am.  Rep.  846. 

sion  V.  Baltimore,  etc.,  R.  Co.,  145  U.  13.  Messenger  v.  Pennsylvania  R. 
S.  263,  12  S.  Ct.  844,  36  U.  S.  (L.  Co.,  36  N.  J.  L.  407,  13  Am.  Rep  -157. 
ed.)  699;  Cook  v.  Chicago,  etc.,  R. 
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36.  Unjust  and  Unreasonable  Discriminatioii. — Whatever  may  be 
the  difference  of  opinion  concerning  the  real  scope  of  the  common-law 
rule  with  reference  to  discrimination,  it  has  never  been  considered, 
even  under  the  more  liberal  interpretation,  that  redress  for  unjust 
and  unreasonable  discrimination  is  wholly  cut  off.**  There  may  be 
found  in  all  of  the  decisions  a  clear  indication  that  a  discrimination 
which,  is  unjust  and  unreasonable  is  contrary  to  the  carrier's  duty  to 
the  public.'*  In  fact  it  has  been  indicated  that  the  variance  apparent 
in  the  cases  concerning  the  duty  of  a  common  carrier  may  be  harmo- 
nized by  observing  the  distinction  that  while  ordinarily  as  between  a 
consignor  and  the  common  carrier,  where -no  other  reason  int^^enes 
to  engraft  an  exception  on  the  rule,  all  the  consignor  can  demand  of 
the  common  carrier  is,  that  his  goods  shall  be  carried  at  a  reasonable 
rate,  not  necessarily  at  an  equal  rate  with  all  others,  yet  when  a  re- 
duced rate  either  has  a  natural  tendency  or  is  intended  to  injure 
the  shipper  in  his  business  and  destroy  his  trade,  then  a  necessary 
exception  is  engrafted  on  the  more  general  rule,  and  the  shipper  has 
the  right  to  insist  that  rates  to  all  be  made  the  same  for  goods  shipped 
under  like  circumstances.^*  Whether  this  conclusion  be  accurate 
or  not,  it  is  clear  that  in  the  determination  of  all  the  cases  this  prin- 
ciple of  justice  enters  largely  into  the  conclusion  reached.  For  it 
has  been  pointed  out  that  an  unrestrained  right  of  discrimination 
would,  through  its  operation  upon  the  course  of  trade,  tend  to  build 
up  monopolies  and  destroy  competition,  and  it  would  be  a^inst  pub- 
lic policy  to  allow  any  one  to  use  means  established  and  intended 
for  the  public  good,  to  such  an  end.*'  The  effect  of  a  discrimination 
upon  the  business  of  a  shipper  is  therefore  a  matter  of  direct  concern, 
and  even  if  it  be  conceded  that  a  carrier  ordinarily  may  enter  into  a 
contract  for  the  allowance  of  special  rates  to  a  particular  individual, 
it  must  take  care  that  the  discrimination  so  created  does  not  operate 
unjustly,  nor  evidence  undue  favoritism  toward  another.*®  If  the 
special  terms  granted  by  the  contract  are  such  as  to  enable  the  favored 
sliipper  to  build  up  a  monopoly  or,  at  least,  to  affect  injuriously  those 
engaged  in  a  like  pursuit,  it  is  unjust,  and  therefore  illegal.**  And 

14.  54  Am.  Rep.  862  note.  148  note;  72  A.  S.  R.  453  note;  9 

16.  Cook  V.  Chicago,  etc.,  R.  Co.,  L.R.A.  756  note. 

81  la.         46  N.  "W.  1080,  25  A.  S.  16.  Scofield  v.  Lake  Shore  &  M.  S. 

R.  512,  9  h.H.A.  764;  Messenger  v.  Railway  Co.,  43  Ohio  St.  571,  3  N.  E. 

Pennsylvania  R.  Co.,  37  N.  J.  L.  531,  907,  54  Am.  Rep.  846. 

18  Ant.  Rep.  754;  Atwater  v.  Dcia-  17.  Messengfer  v.  Pennsylvania  R. 

waro.  etc.,  R.  Co.,  48  N.  J.  L.  55,  2  Co.,  37  N,  J.  L.  531,  18  Am.  Rep. 

Atl.  b03,  57  Am.  Rep.  543;  Fitzger-  754. 

aid  V.  Grand  Trunk  R.  Co.,  63  Vt.  18.  Laurel  Cotton  Mills  v.  Gulf  & 

169,  22  Atl.  76,  13  L.R.A.  70;  State  Ship  Island  R.  Co.,  84  Miss.  339,  37 

V.  Central  Vermont  Ry.  Co.,  81  Vt.  So.  134,  66  L.R.A.  453. 

463,  71  Atl.  194,  130  A.  S.  R.  1065.  19.  Bayles  v.  Kansas  Pacific  R.  Co., 

11  A.  S.  B.  647  note;  28  A.  S.  R.  13  Colo.  181,  22  Pao.  341,  5  L.R.A. 
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so  where  a  railroad  company  has  for  proper  reasons  agreed  to  carry 
coal  for  a  manufacturing  company  for  special  rates,  the  agreement  be- 
comes unjust,  and  must  be  discontinued,  if  such  manufacturing  com- 
pany engages  in  the  business  of  selling  coal,  even  to  its  own  employees, 
and  thus  becomes  an  unduly  favored  competitor  against  other  dealers 
in  the  same  commodity.**  In  an  actjon  based  on  discrimination  it 
need  not  necessarily  be  clear  that  the  rate  for  transportation  charged 
the  plaintiff  is  unreasonable  in  itself,  if  it  appear  that  by  charging 
a  lower  rate  to  a  more  favored  competitor,  that  competitor  is  enabled 
to  and  does  supply  the  market  at  a  price  with  which  the  plaintiff 
cannot  compete,  and  is  thus  destroying  his  trade,*  and  it  cannot  be 
offered  in  defense  of  such  discriminations  that  the  charges  demanded 
of  the  injured  person  or  locality  are  reasonable  and  that  therefore  no 
injury  is  done.*  On  the  otlier  hand  it  has  been  held  that  the  dis- 
crimination which  is  unlawful  must  be  an  undue  and  unreasonable 
discrimination,  even  under  the  stricter  interpretation  of  the  carrier's 
due,  and  that  the  motive  inducing  the  discrimination  is  not  material, 
and  so  the  fact  that  a  carrier,  for  the  purpose  of  injuring  the  business 
of  a  consignee,  or  harassing  it,- subjects  it  to  a  prejudice  or  disad- 
vantage which  is  neither  undue  nor  unreasonable  is  said  not  to  change 
the  nature  of  the  prejudice  or  disadvantage  or  create  any  cause  of 
action  therefor.* 

37.  Discrimination  as  Evidence  of  Unreasonable  Rate. — The  dif- 
ference of  view  as  to  the  true  scope  of  the  common  law  duty  of  com- 
mon carriers  in  the  making  of  charge  is  manifest  when  we  consider 
the  question  of  discrimination  as  evidence  of  unreasonable  rates.  Re- 
gardless of  the  rights  of  tiie  carrier  within  the  limits  of  a  reasonable 
charge,  it  is  universally  established  that  in  no  event  may  the  charge 
be  unreasonable.  It  is  manifest  Uiat  where  one  is  charged  a  price 
greatly  in  excess  of  that  charged  another,  there  will  at  once  arise  a 
suggestion  that  the  greater  charge  is  excessive.  The  force  of  this  sug- 
gestion varies  with  the  different  view  taken  of  the  carrier's  duty.  If 
we  accept  the  less  stringent  view  of  the  duty,  and  consider  that  the 


480;  Lonisville  etc.,  Con.  R.  Co.  v.  2.  Union  Pacific  R.  Co.  v.  Good- 
Wilson,  132  Ind.  517,  32  N.  E.  311,  ridge,  149  U.  S.  680,  13  S.  Ct.  970, 
18  L.R.A.  105;  State  v.  Cincinnati,  37  U.  S.  (L.  ed.)  896. 
etc.,  R.  Co.,  47  Ohio  St.  130,  23  N.  E.  H  A.  S.  R.  648  note. 
928,   7    L.R.A.   319;   Fitzgerald    v.  3.  Gamble-Robinson    Com.   Co.  v. 

Grand  Trunk  R.  Co.,  63  Vt.  169,  22  J?*]?.^  ?H.?--.9°;'  ^®io^®„V 

Atl.  76,  13  L.R.A.  70.  a  C.  A.  217  16  Ann.  Cas.  613,  21 

9  L.R.A.  757  note.  L.R.A.(N.S.>  982 

J      ■    -o  It  m  not  unjust  discrimination  for 

20  Hoover  r.  Pennsylvania  R.  Co.,  ^  ^^j^      ^ake  grain  from  wago..s 

B      ^oo  T  n  A  ^fi^  ^^"^^  "  awaiting  shipment 

R.  43,  22  L.R.A.  263.  private  warehouse,  if  such  act  is 

1.  Scofidd  V.  Lake  Shore  &  M.  S.  done  in  good  faith.  Galena  etc.,  R. 
Railway  Co.,  43  Ohio  St.  571,  3  N.  E.  Co.  v.  Rae,  18  111.  488,  68  Am.  Dee. 
907,  54  Am.  Rep.  846.  574. 

.568 


Digitized  by  Google 


4  R.  C.  L. 


CAREIERS 


carrier  is  privileged  to  charge  less  than  a  fair  and  reasonable  rate  to 
one  person  if  it  so  desires,  and  that  others  cannot  complain  so  long 

as  they  are  carried  on  reasonable  terms,  it  is  clear  that  the  fact  of 
making  the  less  charge  does  not  necessarily  stamp  the  higher  charge 
as  unreasonable.  It  would  be  evidence  thereof,  but  nothing  more.* 
And  it  necessarily  follows  that  the  difference  between  the  charges 
cannot  be  made  the  measure  of  damages  sustained  or  of  the  extortion 
to  which  the  customer  has  been  subjected,  unless  it  is  proved  that 
the  smaller  cha^e  is  the  true  reasonable  charge,  and  that  the  higher 
char^  is  excessive  to  that  degree >  And  even  if  certain  rates  are 
standard  they  may  be  deviated  from,  and  the  deviation  constitutes 
merely  an  element  in  the  inquiry  whether,  as  a  matter  of  fact,  the 
standard  rates  are  reasonable  or  otherwise.  But  in  making  this  in- 
quiry it  is  relevant  to  consider  whether  the  special  deductions  allowed 
are  at  die  expense  of  the  general  public,  and  that  fact  must  be  taken 
into  account  in  ascertaining  whether  the  tariff  of  general  prices  is  or 
is  not  reasonable.*  If  the  deviation  from  the  regular  rates,  however, 
should  consist  in  making  a  charge  to  certain  shippers  in  excess  of  the 
regular  charge,  this  fact  is  not  only  competent  evidence  against  the 
carrier,  but  cogent  evidence,  and  shifts  upon  him  the  burden  of  justify- 
ing the  exceptional  charge.'  If,  however,  we  adopt  the  more  stringent 
view,  and  the  carrier  be  considered  as  not  entitled  to  demand  a  dif- 
ferent hire  from  different  persons  for  an  identical  kind  of  service 
under  identical  conditions,  it  would  seem  to  follow  that  when  a  charge 
is  made  to  one  person,  and  a  lesser  charge  for  precisely  the  same  serv- 
ices to  another,  it  should  be  held  that  the  higher  chaise  is  not  reason- 
able,^ as  the  carrying  for  a  reasonable  compensation  must  imply  that 
the  same  compensation  is  accepted  always  for  the  same  service,  else 
it  could  not  be  reasonable,  either  absolutely  or  relatively.  And  so 
where  a  rebate  is  allowed  by  a  common  carrier  to  certain  of  its  cus- 
tomers from  the  tariff  rates  charged  other  customers  for  precisely 
similar  services,  this  is  sufficient  of  itself  to  show  that  the  rates  charged 
the  latter  were  unreasonable,  and  that  there  was  unjust  discrimination 
against  them,  illegal  by  the  common  law,  which  will  give  the  latter 
a  right  to  recover  the  amounts  paid  by  them  in  excess  of  the  rates 
charged  the  former  after  deducting  the  rebates.  More  especially  is 
this  true  where  the  volume  of  business  of  the  favored  shipper  is  not 
greater,  and  the  rebates  were  allowed  secretly  for  a  long  period  of 

4.  Cowden  v.  PaciBe  Coast  Steam-  A.  S.  R.  142,  18  L.R.A.  221. 
ship  Co.,  94  Cal.  470,  29  Pac.  873,      42  A.  S.  R.  723  note. 

28  A.  S.  R.  142, 18  L.R.A.  221 ;  Lou^h  6.  Lough  v.  Outerbridge,  143  N.  Y. 

V.  Ottterbridge,  143  N.  Y.  271,  38  N.  271,  38  N.  E.  292,  42  A.  S.  R.  712, 

E.  292,  42  A.  S.  R.  712,  25  L.R.A.  25  L.R.A.  674. 

674.  7.  54  Am.  Rep.  862  note. 

5.  Cowden  v.  Pacific  Coast  Steam-  8.  Messenger  r.  Pennsylvania  R. 
ship  Co..  94  Cal.  470,  29  Pac  873,  28  Co.,  36  N.  J.  L.  407, 13  Am.  Rep.  457. 
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time  and  were  concealed  by  lying  and  deceit.'  From  this  it  logically 
follows  that  where  the  carrier  has  a  fixed  schedule  of  rates  for  carriage 

for  the  public  generally,  a  demand  from  one  person  of  a  higher  rate 
for  the  same  ser\ice  would  be  unlawful.***  The  rule  existing  where 
the  more  stringent  common  law  rule  is  recognized  necessarily  applies 
where  a  statute  is  in  force  requiring  an  equality  of  charge.  When  it 
is  sought  to  show  that  the  charge  is  extortionate,  as  being  contrary  to 
the  statutory  obligation  to  charge  equally,  it  is  immaterial  whether  the 
charge  is  reasonable  or  not;  it  is  enough  to  show  that  the  company 
carried  for  some  other  person  or  class  of  persons  at  a  lower  charge 
during  the  period  throughout  which  the  partj'  complaining  was 
charged  more  under  the  like  circumstances.'*  This  distinction,  how- 
ever, could  not  be  drawn  if  it  were  held,  as  it  frequently  has  been,  that 
a  statute  requiring  equality  is  simply  declaratory  of  the  early  common 
law  rule,  for  if  this  were  true  there  would  be  no  distinction  between 
either  the  rights  and  remedies  of  a  complainant  against  unreasonable 
rates  or  the  proof  required  to  establish  them.** 

38.  Discnmination  under  Dissimilar  Conditions. — Common  car^ 
riers  are  free  to  make  special  rates  looking  to  the  increase  of  their 
business,  to  classify  their  tariff,  to  adjust  and  apportion  their  rateH 
so  as  to  meet  the  necessities  of  commerce  and  of  their  own  situation 
and  relation  to  it,  and  generally  to  manage  their  important  interests 
upon  the  same  principles  which  are  regarded  as  sound  and  adopted  in 
other-trades  and  pursuits.'*  Absolute  equality  is  not  required  in  all 
cases,  for  circumstances  and  conditions  may  make  it  unjust  to  the  car- 
rier. It  is  only  unjust,  undue  or  unreasonable  discrimination  which 
the  law  forbids.  The  rule  of  equality  is  in  force  only  where  the  serv- 
ice performed  in  the  different  cases  is  substantially  the  same  and  the 
circumstances  and  conditions  are  similar,**  And  so  the  common  car- 
rier in  adjusting  his  price  can  give  regard  to  the  peculiar  circumstances 
of  the  particular  transportation.  Many  considerations  may  prof>erly 
enter  into  the  agreement  for  carriage  or  the  establishment  of  rates^ 

9.  Cook  «.  Chicago,  ete.,  R.  Co.,  81  sion  e.  Alabama  Midland  B.  Co.,  168 
la.  551,  46  N.  W.  1080,  25  A.  S.  R.  U.  S.  144.  18  S.  Ct.  45,  42  U.  S.  (L. 
512,  9  LJI.A.  764.  ed.)  414;  Interstate  Commerce  Com- 

10.  Atwater  v.  Delaware,  etc.,  B.  mission  v.  Chicago  G.  W.  B.  Co.,  209 
Co.,  48  N.  J.  L.  55,  2  Atl.  803,  57  Am.  U.  S.  108,  28  S.  Ct.  493,  52  U.  S.  (L. 
Rep.  543.  ed.)  705. 

11.  Interstate  Commerce  Com.  v.  14.  Bayles  «.  Kansas  Pacific  R.  Co., 
Baltimore,  etc.,  R.  Co.,  145  U.  S.  263,  13  Colo.  181,  22  Pac.  341,  5  L.R.A. 
12  S.  Ct.  844,  36  U.  S.  (L.  ed.)  699  ;  480;  Boot  v.  Long  Island  R.  Co.,  114 
Cowden  v.  Pacific  Coast  Steamship  N.  Y.  300,  21  N.  E.  403,  11  A.  S.  R. 
Co.,  94  Cal.  470,  29  Pac.  873,  28  A.  643,  4  L.B.A.  331;  Lough  v.  Outer- 
S.  R.  142,  18  L.B.A.  221.  bridge,  143  N.  T.  271,  38  N.  E.  292. 

12.  State  V.  Central  Vermont  B.  42  A.  S.  B.  712,  25  L.R.A.  674;  Uoo- 
Co.,  81  Vt.  463,  71  Atl.  194,  130  A.  ver  v.  Pennsylvania  B.  Co.,  156  Pa. 
S.  B.  1065.  St.  220,  27  Atl.  282,  36  A.  S.  R.  43, 

13.  Interstate  Commerce  Commis-  22  L.B.A.  263. 
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sucli  as  the  quantity  carried,  its  nutiire,  rinks,  the  expense  of  carriage 
at  different  periods  of  time  and  the  like.*'  The  carrier  may  be  able  to 
carry  freight  over  a  long  distiince  nt  u  mm  than  he  could  for  a 
short  distance.  He  may  be  able  to  carry  a  large  quantity  at  a  less 
rate  than  he  could  a  f^inaller  quantity.  The  facilities  for  loading  and 
unloading  may  be  different  in  different  places,  and  the  expenses  may 
be  greater  in  some  places  than  in  others.  Numerous  circumsttinces 
may  intervene  which  bear  upon  the  cost  and  expenses  of  transporta- 
tion, and  it  is  but  just  to  the  carrier  that  he  be  permitted  to  take 
these  circumstances  into  consideration  in  determining  the  rate  or 
amount  of  h'lit  compensation.**  A  questifm  of  fact  is  raised  in  such 
a  case  which  must  be  passed  upon  as  quet^tions  of  fact  in  legal  pro- 
ceedings are  passed  u()on,*'  either  by  a  jury  or  by  the  trial  court  in 
a  proper  case.**  If  tlie  facts  of  an  alleged  unlawful  discrimination 
are  eonwded,  or  are  esttiblished  by  undisputed  testimony,  whether 
an  unreasonable  discrimination  was  made,  such  as  is  forbidden, 
is  a  question  of  law  for  the  court.** 

39.  Acts  of  Parliament. — The  business  of  inland  common  carriers 
was  not  a  matter  of  great  concern  in  England  until  railroads  began 
to  be  operated ;  and  immediately  subsequent  to  that  time  statutes  were 
adopted  entirely  taking  away  from  the  courts  the  necessity  of  any 
further  application  of  common  law  rights  and  remedies.  The  neces- 
sity of  imposing  strict  obligations  upon  railway  companies  resulted 
in  the  Act  of  1845,*  and  in  1854  the  requirement  of  equality  was 
very  clearly  expressed  in  the  prohibition  "of  any  undue  or  unreason- 
able preference  or  advantage  to  or  in  favor  of  any  particular  person 
or  company,  or  any  particular  description  of  traffic  In  any  respcvt 
whatsoever."  *    This  act  has  been  held  by  some  American  courts 


15.  Louisville  etc.,  Con.  R.  Co.  v. 
Wilson,  132  Ind.  517,  32  N.  E.  311, 
18  L.R.A.  105;  Messenger  v.  Pennsyl- 
vania R.  Co.,  37  N.  J.  L.  531, 18  Am. 
Rep.  754. 

9  L.R.A.  759  note. 

16.  Bavles  t:.  Kansas  Pacific  R.  Co., 
13  Colo.  181,  22  Pac.  341,  5  L.R.A. 
180;  Cleveland,  etc.,  R.  Co.  v.  CIos- 
ser,  126  Ind.  348,  26  N.  E.  159,  22 
A.  S.  R.  593,  9  L.R.A.  754;  Root  v. 
Lonir  iHlaml  R.  Co.,  114  N.  Y.  300,  21 
N.  E.  403,  11  A.  8.  R.  643,  4  LJI.A. 
331;  Hoover  v.  Pennsylvania  R.  Co., 
156  Pa.  St.  220,  27  Atl.  282,  36  A.  S. 
R.  43,  22  L.RJI.  263. 

17.  Interstate  Commerce  Commis- 
sion «.  Alabama  Midland  R.  Co,,  1^ 
U.  S.  144,  18  S.  Ct.  45,  42  U.  8.  (L.- 
ed.)  414;  Cleveland^  etc.,  R.  Co.  v. 


aosser.  126  Ind.  348,  26  N.  E.  159, 
22  A.  S.  R.  593,  9  LJt.A.  754;  State 
V.  Central  Vermont  R.  Co.,  81  Vt.  46.1, 
71  Atl.  194, 130  A.  S.  R.  1065. 
11  A.  S.  R.  647  note. 

18.  Louisville,  etc.,  Con.  B.  Co.  v. 
Wilson,  132  Ind.  517,  32  N.  E.  311, 
18  L.R.A.  m^. 

19.  Root  V.  Long  Island  R.  Co.,  114 
N.  Y.  .300,  21  N.  E.  403,  11  A.  S.  R. 
64.'!,  4  L.R.A.  331. 

20.  Hoover  v.  Pennsylvania  R.  Co., 
156  Pa.  St.  220,  27  Atl.  282,  36  A. 
S.  R.  43,  22  L.R.A.  263. 

1.  Cowden  v.  Pacific  Coast  Stoam- 
ship  Co.,  94  Cal.  470,  29  Pac.  873,  28 
A.  S.  R.  142, 18  L.R.A.  221. 

2.  Messenger  v.  PennsvWania  R. 
Co.,  36  N.  J.  L.  407, 13  Am'.  Rep.  457; 
Sehofield  v.  Lake  Shore  ft  M.  S.  R. 
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to  be  merely  declaratory  of  the  common  law,'  while  others  have  in- 
sisted that  if  such  were  the  common  law  there  would  have  been  no 
necessity  for  the  enactment  by  Parliament  of  the  so-called  "equality 
clause."  *  It  thus  appears  that  the  requirement  upon  the  carrier  of 
equality  in  its  treatment  of  and  in  its  charges  made  to  patrons  is  now 
a  well  established  part  of  the  English  law,  and  while  the  decisions  of 
the  English  courts  upon  the  question  are  principally  concerned  with 
the  exposition  of  statutes  rather  than  common  law,*  they  are  valuable 
in  the  determination  of  questions  arising  under  American  statutes,  for 
the  adoption  of  the  language  of  the  English  statute  may  be  considered 
to  include  the  adoption  of  the  construction  previously  given  to  that 
language  by  the  English  courts.*  In  construing  the  proviso  for  equal- 
ity it  is  held  to  be  clear  that  under  it  the  carrier,  while  it  may  charge 
what  it  sees  fit,  subject  to  limitation,  cannot  charge  more  to  one  person 
than  during  the  same  period  it  charges  others  under  the  same  circum- 
stances. The  evil  intended  to  be  remedied  is  the  prevention  of  unjust 
discrimination,  or  to  secure  to  every  person  constituting  a  part  of 
the  public  an  equal  and  impartial  participation  in  the  use  of  the  facili- 
ties which  the  carrier  is  capable  of  affording  and  which  it  is  its  duty 
to  afford.' 

40.  Acts  of  Coi^ess. — For  a  long  time  Congress  made  no  attempt 
at  the  regulation  of  railroads  and  other  common  carriers,  but  in  1887 
the  statute  to  regulate  commerce,  commonly  known  as  the  Interstate 
Commerce  Act,  was  passed.  As  the  powers  of  the  states  were  restricted 
to  their  own  territories,  and  did  not  enable  thein  efficiently  to  control 
the  management  of  great  corporations  whose  roads  extend  through 
the  entire  country,  there  was  a  general  demand  that  Congress,  in  the 
exercise  of  its  plenary  power  over  the  subject  of  foreign  and  interstate 
commerce,  should  deal  with  the  evils  complained  of  by  a  general  en- 
actment, and  the  statute  in  question  was  the  r^ult.^  The  principal 
objects  of  the  act  were  to  secure  just  and  reasonable  charges  for  trans- 
Co.,  43  Ohio  St.  571,  3  N.  E.  907,  54  111,  37  S.  E.  784,  50  L.R.A.  722. 
Am.  Rep.  840;  Norfolk  &  Western  R.  7.  Hilton  Lamber  Co.  v.  Atlantic 
Co.  V.  Old  Dominion  Baggage  Co.,  99  Coast  Line  R.  Co.,  141  N.  C.  171,  53 
Va.  Ill,  37  S.  E.  784,  50  L.RA.  722.  8.  E.  823,  6  L.R.A.(N.S.)  225;  Lon- 

3.  Messenger  v.  Pennsylvania  R.  don  &  N.  W.  R.  Co.  v.  Evershed,  3 
Co.,  36  N.  J.  L.  407, 13  Am.  Rep.  4.'j7;  App.  Cas.  1029,  48  L.  J.  Q.  B.  22, 
Scofield  V.  Lake  Shore  &  M.  S.  Rail-  39  L.  T.  N.  S.  306,  5  Eng.  Rul.  Cas. 
way  Co.,  43  Ohio  St.  571,  3  N.  E.  907,  351. 

54  Am.  Rep.  846.  5  Eng.  Rul.  Cas.  375  note. 

4.  Cowden  v.  Pacific  Coast  Steam-  8.  Interstate  Commerce  Comn.isaion 
sliip  Co.,  94  Cal.  470,  29  Pac.  873,  28  v.  Baltimore,  etc.,  R.  Co.,  145  U.  S. 
A.  S.  R.  142,  18  L.R.A.  221.  263,  12  S.  Ct.  844,  36  U.  S.  (L.  ed.) 

5.  Messenger  v.  Pennsylvania  R.  699;  Texas  &  Pac  R.  Co.  tJ.  Inter- 
Co.,  36  N.  J.  L.  407,  13  Am.  Rep.  state  Commerce  Commission,  162  U. 
457.  S.  197,  16  S.  Ct.  666,  40  U.  S.  (L. 

6.  Norfolk  &  Western  R.  Co.  v.  Old  ed.)  940. 
Dominion  Damage  T.  Co.^  99  Va. 
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portation;  to  prohibit  unjust  discrimination  in  the  rendition  of  the 
services  under  similar  circumstances  and  conditions;  to  prevent  undue 
or  unreasonable  preferences  to  persons,  corporations  or  localities;  to 
inhibit  greater  compensation  for  a  shorter  than  for  a  longer  distance 
over  the  same  line;  and  to  abolish  combinations  for  the  pooling  of 
freights.*  There  has  been  a  consistent  extension  of  governmental  con- 
trol over  railroads  manifest  in  the  development  of  this  act.  Interpi-et- 
ing  it,  the  courts  have  been  careful  to  encroach  no  further  upon  the 
freedom  of  carriers  than  the  express  terms  of  the  act  clearly  warrant.^" 
Subject  to  the  two  leading  prohibitions  that  their  charges  shall  not  be 
unjust  or  unreasonable,  and  that  they  shall  not  unjustly  discriminate, 
so  as  to  give  undue  preference  or  disadvantage  to  persons  or  traffic 
simtlarly  circumstanced,  the  act  leaves  common  carriers  as  they  were 
at  common  law,  free  to  make  special  contracts  looking  to  the  increase 
of  their  business,  to  classify  their  traffic,  to  adjust  and  apportion  their 
rates  so  as  to  meet  the  necessities  of  commerce,  and  generally  to  man- 
age their  important  interests  upon  the  same  principle  which  are  re- 
garded as  sound,  and  adopted  in  other  trades  and  pursuits.**  In  so 
far  as  the  statute  forbids  discrimination  it  may  properly  be  considered 
as  no  more  than  declaratory  of  the  common  law  as  construed  by  most 
American  courts,**  and  therefore  the  distinction  is  presented  between 
ju?t  and  unjust  discriminations  and  preferences.*'  The  purpose  of  the 
act  was  to  compel  carriers,  as  public  agents,  to  give  equal  treatment  to 
all.  It  is  remedial  and  is,  therefore,  entitled  to  receive  that  interpretar 
tion  which  reasonably  accomplishes  the  great  public  purpose  which 
it  was  enacted  to  subserve.**  In  furtherance  of  the  purpose  of  the 
act  a  commission  was  created  which  has  gathered  power  with  the 
growth  of  the  law.  It  is  authorized  and  required  to  execute  and  en- 
force the  provisions  of  the  act.  To  perform  this  duty  it  is  given 
authority  to  inquire  into  the  management  of  the  business  of  common 
carriers,  and  not  only  may  it  investigate  rates  and  pronounce  them 
unjust,  unreasonable  or  discriminatory,  but  other  rates  may  be  pre- 
scribed.*'  The  text  of  the  statute  and  its  development  through  the 

9.  Interstate  Commerce  Com.  v.  12.  HiltoD  Lumber  Co.  v.  Atlantic 
Baltimore,  etc.,  R.  Co.,  145  U.  S.  263,  Coast  Line  B.  Co.,  141  N.  C.  171,  53 
12  S.  Ct.  844,  36  U.  S.  (L.  ed.)  699.  S.  E.  823,  6  L.R.A.(N.S.)  225. 

10.  Interstate  Com.  Com.  v.  Cineiu-  13.  Kentucky,  etc.,  Bridge  Co.  v. 
nati,  etc.,  R.  Co.,  167  U.  S.  479,  17  S.  Louisville,  etc.,  R.  Co.,  37  Fed.  567, 
Ct.  896,  42  U.  S.  (L.  ed.)  243.  2  L.R.A.  289. 

11.  Southern  Pacific  Co.  v.  Inter-  14.  Hilton  Lumber  Co.  v.  Atlantic 
sUte  Com.  Com.,  200  U.  S.  536,  26  S.  Coast  Line  R.  Co.,  141  N.  C.  171,  53 
Ct.  330,  50  U.  S.  (L.  ed.)  585;  Gam-  S.  E.  823,  6  L.R.A.(N.S.)  225. 
ble-Robinson  Com.  Co.  v.  Chicago  etc.  15.  Interstate  Commerce  Commi.s- 
R.  Co.,  168  Fed.  161,  94  C.  C.  A.  217,  sion  v.  Chicago,  etc.,  R.  Co.,  218  U.  S 
16  Ann.  Cas.  613,  21  IiJl.A.(N.S.)  88,  30  S.  Ct.  651,  54  U.  S.  (L.  ed.) 
982.  946. 
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adoption  of  amendments  will  be  considered  at  greater  length  else- 
where." 

41.  Acts  of  State  Legislatures  and  Constitutional  Provisions. — 

Constitutional  and  legislative  provisions  now  exist  in  nearly  all  the 
states  of  the  Union,  prohibiting  common  carriers  from  practicing  dis- 
crimination in  their  rates.*'  The  rates  themselves  have  likewise 
been  subjected  to  state  regulation  from  the  beginning  of  railroad  trans- 
portation. In  the  beginning,  in  many  charters,  maximum  rates  for 
freight  or  passengers  or  both  were  prescribed.  Frequently — and  thia 
became  the  more  general  practice — the  board  of  directors  was  per- 
mitted to  fix  charges  in  its  discretion,  an  authority  which  in  numeroiis 
instances  was  made  subject  to  a  limitation  upon  the  amount  of  net 
earnings.  In  several  states  maximum  rates  were  established,  and  the 
power  to  alter  rates  was  expressly  reserved.*^  Very  early  in  the  his- 
tory of  regulation,  commissions  with  control  over  these  matters  were 
established,  and  at  present  a  large  number  of  states  have  created  com- 
missions somewhat  similar  to  the  Federal  Interstate  Commerce  Com- 
mission, with  power  over  the  questions  of  discrimination  in  and 
reasonableness  of  the  rates  of  common  carriers. 

Effect  of  Statutes  or  Charter  Provmom 

42.  Effect  of  Charter.— Where  a  charter  is  granted  by  the  state  to 

a  common  carrier  such  as  a  railroad  company,  the  company  becomes 
in  certain  aspects  a  public  agent,'*  or,  as  it  has  been  otherwise  stated, 
its  property  becomes  affected  with  a  public  lise.'^  Although  the  com- 
mon-law duty  of  common  carriers  as  to  charges  is  not  ordinarily  pre- 
scribed in  the  chartera  of  railroad  corporations,  nevertheless  it  at- 
taches to  them  by  virtue  of  their  function  as  common  carriers  the  mo- 
ment they  commence  the  business  of  transportation.  In  accepting 
their  charters  which  give  them  an  artificial  existence  as  common  car- 
riers they  necessarily  accept  them  with  all  the  duties  and  liabilities 
attached  by  the  existing  law  to  the  functions  of  a  connnon  carrier. 
And  since  the  law  imposes  upon  individuals  exercising  the  vocation 
of  a  common  carrier,  the  obligation  of  rendering  service  to  all  per- 
sons without  injustice  to  any,  it  cannot  reasonably  be  claimed  that  a 

16.  See  CoHUERCK.  S.  352,  33  S.  Ct.  729,  57  U.  S.  (L. 

17.  Cowden  v.  Pacific  Coast  Steam-  ed.)  1511,  48  L.R.A.(N.S.)  1151. 
ship  Co.,  94  Cal.  470,  29  Pae.  873,  28     19.  Seofield  v.  Lake  Shore  &  M.  S. 
A.  S.  R.  142, 18  L.R.A.  221;  Stephens  Railway  Co.,  43  Ohio  St.  571,  3  N.  E. 
V.  Central  of  Georgia  R.  Co.,  138  Ga.  907,  54  Am.  Rep.  846. 

625,  75  S.  E.  1041,  Ann.  Cas.  1913E  20.  Georgia  R.  &  Banking  Co.  i>. 

609,  42  L.R.A.(N.S.]  541;  Atlantic  Smith,  128  V.  S.  174,  9  S.  Ct.  47,  32 

Express  Co.  v.  Wilmington,  etc,  R.  U.  S.  (L.  ed.)  377;  Charlotte,  etc.,  R. 

Co.,  Ill  N.  C.  463,  16  S.  E.  393,  32  Co.  v.  Gibbea,  142  U.  S.  386,  12  S. 

A.  S.  R.  805, 18  LR.A.  393.  a.  255. 

18.  Minnesota  Rate  Cases,  230  U. 
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corporation  is  to  be  permitted  to  discriminate  in  its  tolls  at  its  own 
discretion,  and  without  regard  to  justice,  merely  because  the  legisla- 
ture in  the  charter  that  created  it  has  authorized  it  to  establif^h  rates 
of  toll  without  in  terms  providing  that  they  shall  be  free  from  unjuj-t 
discrimination,^  or  because  the  charter  contains  a  m^imum  limit 
of  the  profits  which  may  be  received.'  The  right  to  take  tolls  is  the 
t^oiiipensatiou  to  be  received  for  the  benefits  conferred.  If  the  public 
are  entitled  to  these  advantages,  it  results  from  the  nature  of  the 
right  that  the  benefits  should  be  extended  to  all  alike,  and  that  no 
special  privileges  should  be  granted  to  one  man  or  set  of  men,  and 
denied  to  others.*  The  special  stipulations  inserted  in  charters,  in 
gome  cases,  for  the  purpose  of  securing  these  rights,  are  placed  there 
in  abundance  of  caution  and  atiirm  nothing  more  than  the  common 
right  to  equal  justice,  which  exists  independent  of  such  provisions.* 
43.  Statutory  Prohibitions  Generally. — As  heretofore  stated  *  a 
number  of  states  have  adopted  constitutional  or  statutory  provisions 
bearing  upon  the  right  of  connnon  carriers  to  discriminate  between 
passengers  and  shippers.  That  they  have  power  to  prohibit  unjust 
discrimination  in  charges  and  facilities  is  beyond  question.*  These 
prohibitions  are  variously  expressed.  Some  forbid  "discrimination  in 
fharges  or  facilities  in  transportation"  '  or  "undue  or  unreasonable 
discrimination  in  charges  or  facilities,"  *  or  provide  that  a  carrier 
''shall  give  to  all  persons  reasonable  and  equal  terms"  •  or  that  it  shall 
not  charge  "one  person  or  corporation  a  greater  sum  than  it  charges 
any  other  for  a  like  purpose."  *<*  The  prohibition  of  undue  or  un- 
reasonable discrimination  is  ordinarily  limited  to  cases  where  the  serv- 
ices rendered  are  alike  "from  the  same  place,  under  like  conditions, 

1.  Chicago,  etc.,  R.  Co.  v.  People,  67  6.  Chicago,  etc.,  R.  Co.  v.  People, 

111.  11,  16  Am.  Rep.  599.    But  see  67  lU.  11, 16  Am.  Rep.  599. 

Kloan  V.  Pacific  R.  Co.,  61  Mo.  24,  7.  Atlantic  Express  Co.  v.  Wilmin^- 

21  Am.  Rep.  397,  holding  that  a  stat-  ton,  etc.,  R.  Co.,  Ill  N.  C.  463.  16  S. 

ute  prohibiting  a  less  charge  for  a  E.  393,  82  A.  S.  R.  805,  18  L.R.A. 

long  haul  than  for  a  short  haul  im-  393. 

paired  the  obligation  of  the  contract  8.  Bayles  v.  Kansas  Pacific  R.  Co., 


3.  Kates  «.  Atlanta  Baggage  &  Cab  565,  43  L.R.A.(N.S.)  963;  Cl.ieaeo, 
Co.,  107  Ga.  636,  34  S.  E.  372,  46  etc.,  R.  Co.  v.  People,  67  111.  11,  16 
LJI.A.  431;  Lonisville  &  Nashville  R.  Am.  Rep.  599;  Atlantic  Express  Co. 
Co.  V.  Pittsburg  &  Kanawha  Coal  Co.,  v.  Wilmington,  etc.,  R.  Co.,  Ill  N.  C. 
Ill  Ky.  960,  64  S.  W.  969,  98  A.  S.  463,  l(i  S.  E.  393,  32  A.  S.  R.  805.  18 
R.  447,  55  L.R.A.  601 ;  Scofield  v.  Lake  L.R.A.  393. 

Shore  &  M.  S.  Railway  Co.,  43  Ohio  9.  State  v.  Central  Vermont  R.  Co., 

St.  571.  3  N.  E.  907,  54  Am.  Rep.  840.  81  Vt.  463,  71  Ati.  104,  130  A.  S.  R. 

4.  New  England  Express  Co.  v.  1065. 
Maine  Cent.  R.  Co.,  67  Me.  188,  2'  10.  Union  Pacific  R.  Co.  v.  QooA- 


created  by  the  carrier's  charter, 
64  Am.  Dec.  672  note. 
2.  9  h.R.A.  756  not«. 


13  Colo.  181,  22  Pac.  341.  5  L.R.A. 
480;  Coeur  D'Alene  &  St.  J.  Traiisp, 
Co.  V.  Ferrell,  22  Idaho  752,  128  Pac. 


Am.  Rep.  31. 
6.  See  aupra,  par.  41, 


ridge,  149  U.  S.  680, 13  S.  Ct.  970.  37 
U.  S.  (L.  ed.)  806. 
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and  under  similar  circumstances/'     or  is  qualified  by  the  provision 

that  charges  "shall  be  just  and  reasonable,"  this  qualification  being 
of  particular  concern  where  the  prohibition  rigidly  states  that  "the 
rates  shall  be  the  same  for  all  persons  and  for  like  descriptions  of 
freight  between  the  same  points."  However  the  provisions  may 
be  worded,  the  courts  have  recognized  with  unanimity  the  distinction 
between  discriminations  and  preferences  which  are  just  and  reason- 
able and  those  which  are  unjust  and  unreasonable.  Not  all  discrim- 
inations and  pref^nces  are  forbidden  or  made  unlawful,  but  only 
such  as  are  unjust,  undue,  or  unreasonable.'*  And  only  such  dis- 
criminations in  transportation  are  forbidden  as  are  directed  again.st 
some  person,  loca)ity,  or  corporation,  and  arise  through  the  receiving 
by  the  carrier  of  a  greater  or  less  compensation  from  one  class  of 
persons  than  from  another  for  similar  services  contemporaneously 
rendered. '*  In  explanation  of  the  word  "contemporaneous"  which  ap- 
pears in  some  statutes  in  this  connection,  it  has  been  pointed  out  that 
it  does  not  mean  services  performed  for  different  shippers  at  the  exact 
day  or  hour  or,  necessarily,  in  the  same  month,  but  witliin  a  period 
of  time  through  which  shipments  of  goods  are  made  by  one  shipper  at 
one  rate,  and  by  other  shippers  at  another  rate.^* 

44.  Relation  of  Statutes  to  Common  Law. — It  has  usually  been 
eonsidered  that  statutes  or  constitutional  provisions  prohibiting  dis- 
crimination are  merely  declaratory  of  the  common  law  "  and  impose 
no  greater  obligations  than  the  common  law  would  have  imposed  with- 
out them.*8  This  conclusion  must,  of  course,  be  predicated  upon  an 
interpretation  of  the  common  law  which  requires  equality  of  charges 
as  well  as  reasonable  charge,  an  interpretation  which,  as  has  been 
pointed  out,  is  not  clearly  held  by  all  the  authorities  although  it  has 
been  adopted  by  those  of  greater  influence  in  America,**  Some  of 
the  cases  take  tiie  position  that  this  conclusion  is  not  based  on  sound 

11.  Hoover  v.  Pennsylvania  R.  Co.,  16.  Hilton  Lumber  Co.  v,  Atlantic 
156  Pa.  St.  220,  27  AU.  282,  36  A.  S.  Coast  Line  R.  Co.,  141  N.  C.  171,  53 
R.  43,  22  L.R.A.  263.  S.  E.  823,  6  LJl.A.(N.S.)  225. 

12.  Kentucky,  etc.,  Bridge  Co.  o.  17.  Bayles  r.  Kansas  Pacific  R.  Co.. 
Louisville,  etc.,  R.  Co.,  37  Fed.  567,  2  13  Colo.  181,  22  Pac.  341,  5  Lil.A. 
L.R.A.  289.  480;  Chicago,  etc.,  R.  Co.  v.  People, 

13.  State  V.  Central  Vermont  R.  Co.,  67  III.  11,  16  Am.  Rep.  599;  SoUivan 
81  Vt.  463,  71  AU.  194,  130  A.  S.  R.  v,  Minneapolis,  etc.,  R.  Co.,  121  Minn. 
1065.  488,  142  N.  W.  3,  45  L.R.A.(N.S.) 

14.  Kentucky,  etc..  Bridge  Co.  v.  612. 

LouisvUle,  etc.,  R.  Co.,  37  Fed.  567,  2  18.  Gamble-Robinson  Com.  Co.  v. 

L.R.A.  289;  Gamble-Robinson  Com.  Chicago,  etc.,  R.  Co.,  168  Fed.  161,  94 

Co.  V.  Chicago,  etc.,  R.  Co.,  168  Fed.  C.  C.  A.  217,  16  Ann.  Caa.  613,  21 

161,  94  C.  C.  A.  217,  16  Ann.  Ca*.  L3.A.(N.S.)  982;  Atlantic  Express 

613,  21  L.R.A.(N.S.)  982.  Co.  t>.  Wilmington,  etc.,  R.  Co.,  Ill 

15.  Laurel  Cotton  Mills  v.  Golf  &  C.  463, 16  S.  E.  393,  32  A.  S.  R.  805, 
Ship  Island  R.  Co.,  84  Miss.  339,  37  18  L.R.A.  393. 


So.  134,  66  L.R.A.  453. 


19.  See  auprOf  par.  35. 
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authority,  and  that  the  provisi(ms  are  founded  upon  the  principles 
embodied  in  the  early  acts  of  Parliament  pertaining  to  the  conduct 
and  control  of  railways  as  common  carriers,  rather  than  upon  the 
common  law  of  England,*®  while  others  have  recognized  the  develop- 
ment of  the  original  common  law  principle,  which  is  probably  the 
most  accurate  position,  and  have  stated  that  the  provisions  are  based 
on  the  "modern"  conomon  law  which  imposes  the  duty  of  equality  of 
charges.^  But  whether  or  not  the  expressions  used  may  be  considered 
as  declaratory  of  the  common  law,  it  is  clear  that  the  prohibition  of 
discrimination  does  not  apply  in  a  given  case,  if  the  conditions  are  not 
alike  and  the  circumstances  not  similar.'  And  so  it  may  be  considered 
plain  that  no  arbitrary  .rule  of  absolute  equality,  but  one  of  reason- 
able and  just  equality,  was  intended,  and  in  determining  this  question 
consideration  may  be  given  to  the  size  of  the  shipment,  for  example,' 
or  the  competition  between  different  carriers,  or  other  circumstances 
which  would  form  a  proper  basis  for  the  conclusion  that  the  dis- 
criminations or  preferences  given  were  based  upon  reason  and  there- 
fore could  not  be  considered  as  unjust  or  unreasonable.*  From  this 
it  would  follow  that  the  ultimate  decision  of  the  question  would  be  one 
largely  of  faet,  based  on  the  circumstances  and  conditions  of  each 
case.*  In  extension  of  this  reasoning  it  has  been  held,  where  a  con- 
stitutional provision  provides  that  the  legislature  shall  pass  laws  to 
prevent  unjust  discrimination,  that  an  act  of  legislature  which  tct- 
bade  all  discriminations,  thoee  which  were  unjust  as  well  as  those 
which  were  just,  would  exceed  the  direction  of  the  constitution,  which 
impliedly  restricted  the  legislature  tu  a  prohibition  of  unjust  dis- 
criminationj  and  would  therefore  be  invalid.' 

Discrimination  between  Individtial  Shippen 

45.  Ownership  of  Goods— Forwarding  Agents. — ^The  first  question 

which  will  be  considered  with  reference  to  what  constitutes  a  dis- 
similar circumstance  or  condition  within  the  meaning  of  the  rule 
against  discrimination  is  that  relating  to  the  personality  of  the  ship- 
per. Can  a  shipper  make  the  ownership  of  the  goods  carried  the  test 

20.  Cowden  V.  Pacific  Coast  Steam-      4.  Interstate  Conunerce  CommiaBion 

ship  Co.,  94  Cal.  470,  29  Pac.  873,  28  v.  Baltimore,  etc.,  R.  Co.,  145  U.  S. 

A.  S.  R.  142,  18  L.R.A.  221.  263,  12  S.  Ct.  844,  36  U.  S.  (L.  ed.) 

1.  Sullivan  v.  Minneapolis,  etc.,  R.  699.    See  infra,  par.  49. 

Co.,  121  Minn.  4^,  142  N.  W.  3,  46  6.  Interstate  Commerce  Com.  v.  Ala- 

L.H.A.(N.S.)  612.  bama  Midland  R.  Co.,  168  U.  S.  144, 

2.  Hoover  v.  Pennsylvania  R.  Co.,  18  S.  Ct.  45,  42  U.  S.  (L.  ed.)  414. 
156  Pa.  St.  220,  27  Att.  282,  36  A.  8.  6.  Bayles  ti.  Kansas  Pacific  R.  Co., 
R.  4:t,  22  L.R.A.  263.  13  Colo.  181,  22  Pac.  341,  5  L.R.A. 

3.  State  V.  Central  Vermont  R.  Co.,  480;  Chicago,  etc.,  R.  Co.  «.  People, 
81  Vt.  463,  71  Atl.  194,  130  A.  S.  R.  67  lU.  11,  16  Am.  Rep.  599. 

1065.    See  infra,  par.  46. 
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of  the  duty  to  carry,  or  what  is  equivalent,  may  it  discriminate  in  fix- 
ing the  charge  for  carriage  not  upon  any  difference  inhering  in  the 
goods  or  in  cost  of  the  service  rendered  in  transporting  them  but  upon 
the  mere  circumstance  that  the  shipper  is  or  is  not  the  real  owner  of 
the  goods?  The  conclusion  that  it  cannot  would  seem  to  be  obvious, 
for  to  hold  otherwise  would  be  in  conflict  with  its  duty  to  transport 
and  the  right  of  the  shipper  to  demand  transportation.  This  question 
has  arisen  particularly  in  reference  to  forwarding  agente,  whose  busi- 
ness consists  in  aggregating  the  shipments  of  various  owners  for  the 
purpose  of  securing  a  shipment  at  carload  rates.  In  order  to  pre- 
vent the  continuance  of  this  practice  the  railroad  companies  established 
a  rule  requiring  a  statement  of  the  names  of  the  real  owners  of  the 
packages  shipped,  which  were  then  billed  as  separate  shipments 
regardless  of  the  fact  that  the  forwarding  agent  stood  as  the  immedi- 
ate shipper  or  consignor.  The  contention  was  advanced  that  the 
difference  in  ownership  in  such  a  case  constituted  a  dissimilar  cir- 
cumstance which  would  warrant  the  carrier  in  discriminating  between 
a  forwarding  agent  offering  a  carload  lot  for  shipment  made  up  of 
packages  belonging  to  different  owners,  and  another  individual  offer- 
ing a  carload  lot  belonging  wholly  to  himself.  But  this  contention 
is  obviously  unsound,  and  it  has  been  so  held.' 

'  46.  Size  of  Shipment. — One  of  the  circumstances  which  warranted 
discrimination  at  common  law,  and  still  to  a  degree  is  held  to  con- 
stitute that  dissimilarity  of  conditions  which  will  support  a  variation 
in  charge  for  the  transportation  of  passengers,*  or  of  the  same  char- 
acter of  freight,*  is  the  difference  in  the  number  of  persons  earned  or 
the  size  of  the  shipment.  And  the  same  rule  under  a  liberal  inter- 
pretation of  the  common  law  would  also  apply  under  a  statute 
requiring  equality  of  service,  for  it  must  be  recognized  that  custom, 
in  all  branches  of  business,  always  has  been  to  move  a  large  amount 
of  a  given  commodity  in  one  parcel  or  in  a  given  time  at  a  less 
rate  than  a  smaller  quantity  of  the  same  commodity  delivered  in 
smaller  parcels  at  different  times;  that  the  expense  of  handling, 
carrying  and  storing  the  smaller  amount  is  greater  pro  rata  than  that 
of  the  same  operations  upon  the  larger  amount  in  one  body,  and  that 
a  discrimination  in  favor  of  the  larger  dealers  is  not  inequality 

7.  Interstate  Commerce  Commission  126  Ind.  348,  26  N.  E.  159,  22  A.  S. 
V.  Delaware,  etc.,  R.  Co.,  220  U.  S.  R.  593,  9  L.R.A.  754;  Concord,  etc., 
235,  31  S.  Ct.  392,  55  U.  S.  (L.  ed.)  R.  Co.  v.  Forsaith,  59  N.  H.  122,  47 
448.  Am.  Rep.  181;  Hoover  v.  Pennsylva- 

8.  Interstate  Commerce  Commission  nia  R.  Co.,  156  Pa.  St.  220,  27  Atl. 
V.  Baltimore,  etc.,  R.  Co.,  145  U.  S.  282,  36  A.  S-  R.  43,  22  L.R.A.  263; 
263,  12  S.  Ct.  844,  36  U.  S.  (L.  ed.)  State  v.  Central  Vermont  H.  Co.,  81 
699.  Vt.  463,  71  Atl.  194, 130  A.  S.  R.  1065. 

9.  Oeveland,  etc.,  R.  Co.  v.  Gosser,     11  A.  S.  R.  649  note. 
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but  reasonable  equality.*'  But  there  is  a  very  clear  qualification  of 
the  latitude  so  allowed  the  carrier,  in  the  rule  against  a  favoritism 
that  leads  to  unfair  competition,  for  the  carrier  cannot  be  lawfully 
manipulated  for  the  advantage  of  any  class  at  the  expense  of  any 
other,  and  capital  haa  no  just  claim  by  reason  of  its  accumulated 
strength,  to  demand  the  use  of  the  public  highways  of  the  country, 
constructed  for  the  common  benefit  of  all,  on  more  favorable  terms 
than  are  accorded  to  others;  and  a  discrimination  in  favor  of  parties 
furnishing  the  largest  quantity  of  freight  and  solely  on  that  ground 
is  a  discrimination  in  favor  of  cE^ital  and  would  make  it  pofrsible 
for  large  interests  bound  together  by  the  power  and  influence  of 
aggr^ate  wealth  to  extinguish  competition  and  monopolize  industry.** 
It  was,  however,  customary  before  the  passage  of  restrictive  legislation 
to  give  reduced  rates  to  persons  who  shipped  quantities  of  merchandise; 
and  also  to  charge  a  proportionately  less  rate  for  a  carload  than  was 
asked  for  a  shipment  of  less  than  a  carload.  The  lower  rates  to 
wholesale  shippers  have  been  generally  prohibited  by  legislation.  The 
principle  at  the  basis  of  the  old  discrimination  has  been  recognized 
however  in  the  sanctioned  continuance  of  a  lesser  proportion^  rate  for 
a  carload  than  for  less  than  a  carload  shipmeut.  This  practice  is 
supported  upon  the  assumption  that  a  carload  is  the  unit  of  ship- 
ment,** and  that  there  is  a  diflference  between  the  cost  of  service 
in  the  case  of  a  carload  shipment  by  one  consignor  to  one  consignee 
and  that  occasioned  by  a  shipment  in  one  car  of  many  packages  by 
various  consignors  to  various  consignees.*'  But  if  all  the  small  pack- 
ages are  united  in  one  large  package  or  in  one  shipment  and  delivered 
to  the  company  in  that  manner,  in  the  name  of  one  person,  con- 
signed to  one  person,  and  the  trouble  and  responsibility  incurred  are 
therefore  the  same  as  are  incurred  where  the  carload  shipment  be- 
longs to  one  person,  no  discrimination  can  be  made.** 

47.  Distance  of  Shipment. — A  carrier  may,  as  a  general  rule,  dis- 
criminate in  favor  of  the  longer  distance.*'  This  is  in  accordance 
with  the  general  practice  of  railroads  to  charge  less  per  mile  for  long 

10.  State  V.  Central  Vermont  R.  ed.)  448;  Louisville,  ete.,  R.  Co.  «. 
Co.,  81  Vt.  463,  71  Atl.  194,  130  A.  Wilson,  132  Ind.  517,  32  N.  B.  311, 18 
S.  R.  1065.  L.R.A.  105. 

54  Am.  Rep.  805  note.  13.  Interstate   Commerce  Commis- 

11.  Louisville,  etc.,  R.  Co.  v.  Wil-  sion  v.  Delaware,  etc.,  R.  Co.,  220  TJ. 
son,  132  Ind.  517,  32  N.  E.  311,  18  So.  235,  31  S.  Ct.  392,  55  U.  S.  (L. 
L.R.A.  105;  Scofield  v.  Lake  Shore  &  ed.)  448. 

M.  S.  Rv.  Co.,  43  Ohio  St.  571,  3  N.  14.  11  A.  S.  R.  651  note. 

E.  907,  54  Am.  Rep.  846.  15.  11  A.  S.  R.  650  note.    But  see 

11  A.  S.  R.  649  note;  9  L.R.A.  757  Frpight  Discrimination  Cases,  95  N. 

note.  C.  434,  59  Am.  Rep.  250,  wherein  a 

12.  Interstate  Commerce  Comnds-  statute  was  construed  to  require  equal 
sion  V.  Delaware,  etc.,  R.  Co.,  220  U.  charges  for  equal  distances. 


8.  235,  31  S.  Ct.  392,  55  U.  S.  (L- 
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than  for  short  hauls.  There  is,  in  addition  to  a  possible  feature  of 
competition,  a  reasonably  certain  addition  in  the  cost  of  local  business 
over  through  business.  The  local  busine^,  which  nec^tates  stop- 
ping more  frequently,  requires  more  time,  and  additional  fuel  is  con- 
sumed at  each  station  where  there  is  a  stop.  The  wear  and  tear  of  the 
locomotive  and  cars  from  the  increased  stops  and  in  shipping  cars 
from  main  to  side  tracks  is  greater;  there  are  also  the  wages  of  the 
employees  at  the  intermediate  stations,  the  cost  of  insurance,  and 
other  items  which  properly  may  account  for  a  difference  in  charge  per 
mile  between  the  shorter  and  the  longer  haul." 

48.  Character  of  Herchandise. — common  carrier  is  under  a  duty 
to  carry  for  all  persons  all  classes  of  freight  offered  to  it,  subject  of 
course  to  the  limitation  that  the  freight  is  of  the  kind  and  character 
which  comes  within  the  scope  of  the  business  which  the  carrier  holds 
itself  out  as  doing.  A  carrier  therefore  cannot  arbitrarily  refuse  to 
carry  a  particular  kind  of  commodity.  And  so  the  fact  that  a  railroad 
company  will  receive  a  transportation  charge  on  a  finished  product, 
the  raw  material  for  which  it  hauls  from  a  warehouse  to  a  mill 
within  the  limits  of  a  city,  while  it  will  not  secure  such  charge  in 
case  of  coal  hauled  from  a  mine  within  the  city  to  the  mill,  does  not 
justify  its  refusing  to  haul  the  coal,  and  performing  the  service  with 
respect  to  the  raw  material.^'  It  has  been  stated  however  that  the 
customary  rule  requiring  equal  chai'ges  and  facilities  to  all  in  the 
transportation  of  freight  prohibits  discrimination  against  shippers, 
not  against  confmodities.  And  so  in  giving  facilities  for  carrying 
of  freight  to  its  ultimate  destination  without  reloading  at  terminal 
points  a  carrier  may  discriminate  against  a  certain  commodity  pro- 
vided all  the  shippers  of  that  commodity  are  treated  alike,  and  the 
fact  that  such  discriminaUon  is  dictated  by  the  business  interests 
of  the  carrier,  and  really  affects  but  a  single  shipper,  does  not  alter 
the  rule.**  Whether  this  be  a  proper  statement  of  the  rule  or  not,  it  is 
clear  that  the  charges  for  the  carriage  of  freight  of  different  kinds 
are  fixed  in  accordance  with  a  well-established  business  practice  at 
different  rates  according  to  their  classification,  and  this  difference 
presumably,  at  least,  is  gauged  to  some  extent  by  a  difference  in  the 
cost  of  transportation,  as  well  as  the  form,  size  and  value  of  the  pack- 
ages and  the  cost  of  handling  them."  For  example  as  a  general  rule 
it  has  been  established  that  rates  on  raw  material  shall  not  be  higher 

16.  Chicago,  etc.,  R.  Co.  v.  Tomp-  North  Missouri  R.  Co.,  40  Mo.  49,  93 
kins,  176  U.  S.  167,  20  S.  Ct.  336,  44  Am.  Dec.  315. 

U.  S.  (L,  ed.)  417;  Minneapolis,  etc.,  18.  Central  of  Georgia  R.  Co.  v. 
R.  Co.  V.  Minnesota,  186  U.  S.  257,  22  Augusta  Brokerage  Co.,  122  Ga.  646, 
S.  Ct.  900,  46  U.  S.  (L.  ed.)  1151.       50  S.  E.  473,  69  L.R.A.  119;  Louis- 

17.  Crescent  Coal  Co.  v.  Louisville,  ville,  etc.,  R.  Co.  v.  Wilson,  132  Ind. 
etc.,  R.  Co.,  143  Ky.  73. 135  S,  W.  708,  517,  32  N.  E.  311, 18  L.R.A.  105. 

33  L.RJl.(N.S.)  442:  Ballentine  v.     19.  Minneapolis,  ete.,  R.   Co.  ». 
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than  those  on  the  manufactured  product  But  this  rule  is  not  absolute. 
It  is  subject  to  modification,  for  instance  in  the  case  of  live  stock,  the 
rate  for  carriage  of  which  may  be  higher  than  the  product  rate 
for  the  reason  that  the  cost  of  carriage  and  the  risk  of  injury  are 
greater,  and  the  amount  which  the  carrier  is  called  upon  to  pay  out 
in  damages  is  larger.**  The  right  to  discriminate  in  the  prices  charged 
for  different  commodities  is  limited  by  the  principle  that  the  effect 
of  the  discrimination  must  not  be  unfair  to  industries  in  different 
localities  or  to  persons  in  the  same  or  different  businesses.^ 

49.  Competition  as  Justifying  Biscrimination. — ^The  element  of 
competition  also  may  be  considered  as  a  factor  in  determining  whether 
unjust  discrimination  enters  into  a  difference  of  rat«s  charged  by  a 
carrier.  It  is  upon  this  principle  in  fact  that  the  practice  of  charging 
less  for  a  large  than  for  a  small  shipment  has  received  support,  for  it 
has  been  stated  to  be  a  matter  of  common  knowledge,  and  therefore 
one  of  which  judicial  notice  is  taken,  that  an  increaae  in  the  volume  of 
business  is  desirable  and  advantageous,  and  in  the  rivalry  of  business 
competiUoQ  it  is  lawful  to  favor  those  whose  business  is  great  rather 
than  those  whose  business  is  small  or  inconsiderable.'  In  determining 
whether  a  carrier  has  given  undue  preference  to  a  particular  person, 
the  interests  of  the  carrier  may  be  looked  to,  and  therefore  under  the 
more  liberal  Gonstruction  of  the  common  law  duty  of  carriers,  it  may 
properly  be  contended  that  the  important  point  to  every  shipper  is 
that  the  charge  shall  be  reasonable,  and  he  cannot  complain  unless  an 
unreasonable  discrimination  has  been  made  to  his  detriment.  And 
BO  a  reasonable  price  paid  by  him  is  not  made  unreasonable  by  a  less 
price  paid  by  others.  In  other  words,  if  the  charge  on  the  gootb  of  the 
party  complaining  is  reasonable,  and  such  as  the  carrier  would  be 
required  to  adhere  to  as  to  all  persons  in  like  condition,  it  may  never- 
theless lower  the  charge  of  another  person  if  it  be  to  the  advantage  of 
the  carrier,  not  inconsistent  with  the  public  interest,  and  based  on  a 
sufficient  reason.  And  so  where  it  is  obvious  that  the  intention  of  the 
carrier  was  not  to  discriminate  against  a  shipper  in  favor  of  any 
person  of  the  same  place,  and  in  the  same  condition,  but  that  its 
object  was  to  get  business  for  its  road  from  persons  at  a  distance 
from  its  terminus,  which  otherwise  would  reach  their  destination  by 
a  different  route,  it  cannot  be  said  that  the  contracts  complained  of 

Minnesota,  186  U.  S.  257,  22  S.  Ct.  1.  Cmcinnati,  ete.,  R.  Co.,  v.  In- 

900,  46  U.  S.  (L.  ed.)  1151;  State  v.  terstate  Commeree  Com.,  206  U.  S. 

Minneapolis,  etc.,  B.  Co.,  80  Minn.  191,  142,  27  8.  Ct.  648,  61  U.  S.  (L.  ed.) 

83  N.  W.  60,  89  A.  S.  R.  514  and  note.  995. 

See  infra,  par.  123.  2.  Cleveland,  etc.,  R.  Co.  v.  CloB- 

20.  Interstate  Conunerce  CommiB-  ser,  126  Ind.  348,  26  N.  E.  159,  22  A. 

sion  V.  Chicago  G.  W.  R.  Co.,  209  U.  B.  R.  593,  9  LJI.A.  754. 
S.  108,  28  S.  Ct  493,  52  U.  S.  (L. 
ed.)  705, 
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are  against  public  policy,  or  that  the  shipper  has  been  damaged,  if 
the  charges  on  his  goods  were  reasonable.*  And  so  a  discrimination 
in  favor  of  a  manufacturing  corporation,  and  against  a  dealer  in 
coal,  arising  from  the  railway  corporation  making  an  agreement  in 
advance  of  the  establishment  of  the  manufacturing  corporation  to 
ship  coal  to  it  for  a  specified  time  and  at  specified  rates,  in  order  to 
induce  such  establishment,  and  increase  the  railroad's  freight  and 
earnings  thereby,  is  not  a  discrimination  between  persons  in  like  con- 
ditions and  under  similar  circumstances.*  But  the  liberality  of  this 
rule  must  be  strictly  guarded  in  order  that  it  may  not  result  in  the 
granting  of  such  unfair  favors-  that  one  shipper  may  be  seriously 
handicapped  in  his  competition  for  a  market  for  his  commodities,  and 
if  this  is  the  result  of  the  discrimination  it  cannot  be  justified  upon 
the  ground  that  it  was  not  done  pursuant  to  any  confederacy  with 
the  favored  shippers  or  with  any  purpose  to  inflict  injury  on  their 
competitors,  but  solely  to  secure  freight  that  would  otherwise  have 
been  lost  to  the  carrier.'' 

50.  Securing  Exclusive  Business  of  Shipper. — There  is  authority 
to  the  effect  that  a  carrier  in  order  to  advance  its  business  may  stipu* 
late  that  it  will  carry  the  goods  of  those  customers  who  agree  to  give 
it  a  monopoly  of  their  business,  at  a  less  rate  than  charged  others  who 
are  not  able  or  willing  so  to  stipulate,  provided  the  rates  charged  the 
latter-are  not  excessive  or  unreasonable.*  But  the  better  rule  would 
seem  to  be  that  such  discrimination  is  vicious  in  that  it  is  calculated 
to  prevent  all  those  who  have  occasion  to  employ  a  common  carrier 
between  the  points  served  by  the  discriminating  carrier  from  employ- 
ing such  agencies  as  may  o£Fer.  Its  tendency  is  to  deprive  the  public 
of  their  legitimate  opportunities  to  obtain  carriage  on  the  best  terms 
they  can.  If  tolerated  it  would  result  in  giving  the  one  carrier  a  mo- 
nopoly of  the  carrying  trade  between  the  points  served,  and  therefore 
such  discrimination  is  unreasonable  and  unlawful.'  DirecUy  in  line 
with  this  conclusion  would  be  one  holding  it  unlawful  for  a  carrier 
to  charge  less  rates  to  shippers  of  freight  to  a  given  city  who  agreed  to 
resbip  their  goods,  after  being  manufactured,  out  of  the  city  over  the 
same  earner's  road.  And  particularly  wo\^d  this  be  U'ue  under  a 
statute  prohibiting  discrimination  in  charges  for  a  like  and  con- 

3.  Ragan  v.  Aiken,  9  Lea  (Tenn.)  5.  State  v.  Cincinnati,  etc.,  R.  Co., 
609,  42  Am.  Rep.  684.  In  London  &  47  Ohio  St.  130,  23  N.  E.  928,  7  L.R.A. 
N.  W.  R.  Co.  V.  Everahed,  3  App.  Cas.  319;  Hoover  r.  Pennsylvania  R.  Co., 
1029,  48  L.  J.  Q.  B.  22,  39  L.  T.  N.  S.  156  Pa.  St.  220,  27  Atl.  282,  36  A.  S. 
306,  5  Eng.  Rul.  Cas.  351,  however,  R.  43,  22  L.R.A.  263. 

a  rebate  allowed  to  a  shipper  to  pro-      6.  Lough  v.  Outerbridge,  143  N. 

cure  his  business  from  a  rival  company  Y.  271,  38  N.  E.  292,  42  A.  S.  R.  712, 

was  held  discriminatory.  25  L.R.A.  674;  State  v.  Central  Ver- 

4.  Hoover  v.  Pennsylvania  R.  Co.,  mont  R.  Co.,  81  Vt.  463,  71  Atl.  194, 
156  Pa.  St.  220,  27  Atl.  282,  36  A.  S.  130  A.  S.  R.  1065. 

R.  43,  22  L.R.A.  263.  7.  54  Am.  Rep.  866  note. 
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temporaneous  service."  Another  instBnce  of  undue  discrimination 
may  be  found  in  a  contract  of  a  carrier  with  a  packing  house  firm 
by  which  the  carrier  agreed  to  pay  a  bonus  to  the  packer  provided  he 
erected  a  plant  adjacent  to  the  carrier's  stockyard  terminal,  and  oper- 
ated the  plant  for  a  given  number  of  years,  and  bought  only  such 
live  stock  as  moved  over  the  carrier's  road.* 


51.  In  General. — It  may  be  stated  as  a  general  proposition  of  law 
that  a  carrier  of  passengers  must  receive  for  transportation  all  who 
may  pr^nt  themselves,  and  that  it  must  serve  all  without  discrimina- 
tdon  in  chai^.*"  The  requirement  of  equality  of  charges  is  subject 
to  the  limitation  applicable  in  the  case  of  the  carriage  of  goods,  that  is, 
the  charge  must  be  the  same  where  the  conditions  are  similar.  It  is 
recognized,  however,  that  there  are  circumstances  which  justify  a 
difference  in  charges,  such  as  a  difference  between  the  charges  for  a 
ticket  and  that  where  a  cash  fare  is  paid  on  the  train,^'  and  other 
circumstances  which  will  be  considered  in  the  succeeding  paragnipiis. 

52.  Return  and  Commutation  Tickets. — ^The  prohibition  of  unjust 
discrimination  in  the  rendition  of  services  under  similar  circum- 
stances and  conditions  was  not  designed  to  prevent  competition  be- 
tween different  roads  or  to  interfere  with  the  customary  arrangements 
made  by  railway  companies  for  reduced  fares  in  consideration  of 
increased  mileage,  where  such  reduction  did  not  operate  as  an  unjust 
discrimination  against  other  persons  traveling  over  the  road,  and  so  if 
a  passenger  agrees  not  only  to  go  but  to  return  by  the  same  route 
it  is  no  injustice  to  the  travelers  who  intend  going  but  one  way,  to 
permit  him  to  do  so  for  a  reduced  fare,  since  the  services  are  not  alike, 
nor  the  circumstances  and  conditions  sul^tantially  similar.''  In  view 
of  the  reasons  for  allowing  such  difference  in  fares  it  is  permissible 
for  the  carrier  to  make  return  tickets  non-transferable,  since,  if  the 
return  portion  of  the  round  trip  ticket  be  used  by  one  not  entitled 
to  the  ticket,  and  who  otherwise  would  have  had  to  pay  the  full  one- 
way fare,  the  person  so  traveling  on  the  ticket  would  not  only  defraud 
the  carrier,  but  effectually  enjoy  a  preference  over  similar  one-way 
travelers  who  had  paid  their  full  fare.**  Carrying  passengers  upon 
commutation  tickets  at  less  rates  than  the  charges  for  single  tickets 
has  also  become  a  usual  mode  of  carrying  on  business  by  railroad 

8.  Hilton  Lumber  Co.  v.  Atlantic      11.  Se«  infra,  par.  559. 

Coast  Line  R.  Co.,  136  N.  C.  479,  48      12.  Interstate   Commerce  Commis- 

S.  E.  813,  1  Ann.  Cas.  52.  sion  v.  Baltimore,  etc.,  B.  Co.,  145  U. 

5  Eng.  Ru!.  Cas.  377  note.  S.  263, 12  S.  Ct.  844,  36  U.  S.  (L.  ed.) 

9.  United   States   v..  Union   Stock  699. 


Yard  &  Transit  Co.,  226  U.  S.  286,  33  13.  Bitterman  v.  Loais\Tlle,  etc.,  R. 
S.  Ct.  83,  57  U.  S.  (L.  ed.)  226.         Co.,  207  U.  S.  205,  28  S.  Ct.  91,  52 


Discrimination  between  Passengers 


10.  See  infra,  par.  507. 


TJ.  S.  (L.  ed.)  171,  12  Ann.  Cas.  693. 
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companies.  It  is  a  mode  of  transacting  business  of  substantial  benefit 
to  those  who  are  able  to  avail  themselves  of  the  privilege,  and  at  the 
same  time  is  greatly  conducive  to  the  growth  and  prosperity  of  parts 
of  the  country  lying  adjacent  to  the  large  cities,  and  does  not  constitute 
unjust  discrimination.**  A  company  is  under  no  obligation  to  estab- 
lish commutation  rates  for  a  particular  locality,  but  when  it  has 
ei^tablished  such  rates  and  tickets  are  sold  to  the  public  il  cannot  dis- 
criminate between  its  customers  by  refusing  to  sell  such  a  ticket  to  one 
particular  individual  under  the  same  conditions  as  it  would  sell  to  the 
rest  of  the  public.** 

53.  Party  Rate  Tickets  and  Mileage  Books.— Under  the  same 
principle  which  has  upheld  the  validity  of  return  and  commutation 
tickets,  party  rate  tickets,  which  are  single  tickets  covering  the  trans- 
portation of  possibly  ten  or  more  persons,  have  been  upheld,  for  party 
rate  tickets  are  issued  to  induce  more  people  to  travel,  which  is  a  valid 
ground  for  a  difference  in  rates.  There  is  no  difference  in  principle 
between  them,  the  object  in  both  cases  being  to  increase  travel  without 
unjust  discrimination  and  to  secure  patronage  that  would  not  other- 
wise be  secured.  The  transportation  of  ten  pei-sons  on  a  single  ticket 
is  not  substantially  identical  with  the  transportation  of  one  in  view 
of  the  universally  accepted  fact  that  business  may  be  done  on  a  large 
scale  cheaper  proportionately  than  upon  a  small  scale.  The  same 
principles  apply  in  the  case  of  mileage  books,  which  a  railroad  may 
issue  at  a  less  rate  per  mile  than  is  charged  for  single  trip  tickets.^* 


54.  In  General. — Unjust  discrimination  between  different  localities 
or  cojnmunities  is  no  more  permissible  than  between  individuals.  It 
is  perfectly  clear  that  the  result  of  charging  one  shipper  one  rate  to 
carry  his  gooda  to  a  market  and  another  shipper  a  less  rate  for  the 
carriage  of  Hie  same  sort  of  goods  over  the  same  line  to  the  same 
market  from  a  more  distant  point,  would  be  as  much  a  discrimination 
between  individuals  as  it  would  be  if  the  two  persons  lived  in  the 
same  locality  and  shipped  at  the  same  station.*'  It  is,  a  legitimate 
exercise  of  state  authority  to  prohibit  discrimination  between  local- 
ities; if  this  could  not  be  done,  carriers  might  so  exercise  their  rate 
fixing  power  as  to  build  up  one  community  and  destroy  another, 

14.  Interstate  Commerce  Commis-  16.  Interstate  Commerce  Commis- 
sion V.  Baltimore,  etc.,  R.  Co.,  145  U.  sion  v.  Baltimore,  etc,  R.  Co.,  145  U. 
S.  263, 12  S.  Ct.  844,  36  U.  S.  (L.  ed.)  S.  263,  12  S.  Ct,  844,  36  U.  S.  (L. 
699;  Afewater  V.  Delaware,  etc,  B.  Co.,  ed.)  699. 

48  N.  J.  L.  55,  2  Atl.  803,  57  Am.  Kep.  17.  Chicago,  etc.,  R.  Co.  v.  People, 

543.  67  111.  11,  16  Am.  Rep.  599. 

16.  Atwater  v.  Delaware,  etc.,  R.  2  L.R.A.  445  note;  3  L.B.A.  662 

Co.,  48  N.  J.  L.  55,  2  Atl.  803,  57  Am.  note;  18  Ann.  Cas.  149  note. 
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and  prevent  that  equality  of  treatment  which  it  has  been  the  endeavor 
of  state  and  federal  legislation  to  secure.^®  There  is  a  well  recognized 
practice  upon  the  part  of  railroads  to  give  trade  centers  or  large 
commercial  towns  more  favorable  rates  than  are  given  smaller  towns, 
a  practice  that  within  limitations  and  for  proper  reasons  is  supported 
as  proper.  Tfcere  is  no  right  existing  in  such  trade  centers,  however, 
to  demand  that  they  be  so  favored,  and  a  refusal  to  grant  them 
special  rates  is  not  a  valid  ground  for  complaint'*  The  reasons  for 
<£scriminations  must  be  established,  and  so  the  charging  of  fare 
without  transfer  privileges  for  a  ride  between  the  city  terminus 
and  a  town,  which  is  twice  the  fare  with  transfer  privileges  charged 
for  a  ride  between  such  terminus  and  a  town  farther  away  on  another 
division,  the  circumstances  and  conditions  being  the  same,  is  undue 
discrimination. In  Canada  it  has  been  held  that  discrimination 
between  the  rates  charged  one  city  and  those  charged  another  may 
be  justified  by  a  contract  to  that  end  made  between  the  company 
and  the  city  *^  But  a  contract  to  the  same  effect  in  the  United  States 
has  been  held  to  have  been  made  in  contemplation  of  the  continuing 
power  of  the  legislature,  and  therefore  subject  to  modification  or 
cancellation  by  a  commission  on  the  ground  that  it  constitutes  un- 
reasonable preference.** 

55.  Long  and  Short  Hani. — ^In  order  to  protect  communities  or  lo- 
calities against  unjust  discrimination  it  has  been  customary  to  insert 
in  constitutions,**  or  statutes  regulating  carriers  a  provision  that  it 
shall  be  unlawful  for  a  common  carrier  to  charge  any  greater  compen- 
sation in  the  aggregate  for  the  transportation  of  passengers  or  of  like 
kind  of  property,  under  substantially  similar  circumstances  and  con- 
ditions, for  a  shorter  than  for  a  longer  distance,  the  shorter  being 
included  within  the  longer  distance.**   The  validity  of  such  a  leg- 


18.  Portland  R.,  etc.,  Co.  v.  Rail- 
road CommissioD  of  Oregon,  229  U.  S. 
397,  33  S.  Ct.  820,  57  U.  S.  (L.  ed.) 
1248. 

18  Ann.  Cas.  149  note. 

Discrimination  between  localities  as 
to  facilities  is  not  forbidden  by  a  atat- 
nte  prohibiting  such  discrimination  in 
the  case  of  individuals.  Little  Rook, 
etc.,  R.  Co.  V.  Oppenheimer,  64  Ark. 
271,  43  S.  W.  150,  44  LJI.A.  353. 

19.  Interstate  Commerce  Commis- 
iion  V.  Chicago  G.  W.  R.  Co.,  209  U. 
S.  108,  28  S.  Ct.  493,  52  U.  S.  (L.  cd.) 
705. 

2  L.R.A.  446  note;  3  L.R.A.  662 
note. 

20.  Portland  R.,  etc.,  Co.  v.  Rail- 
road Commission  of  Oregon,  229  U. 


S.  397,  33  S.  Ct.  820,  57  U.  S.  (L.  ed.) 
1248. 

21.  Montreal  Park  &  Island  R.  Co. 
V.  Montreal,  43  Can.  Sup.  Ct.  25G,  18 
Ann.  Cas.  143. 

22.  Portland  Ry.,  Light  A  Power 
Co.  V.  Railroad  Conmiission  of  Ore- 
gon, 229  U.  S.  397,  33  S.  Ct.  820,  67 
U.  S.  (L.  ed.)  1248. 

23.  Louisville,  etc.,  R.  Co.  v.  Com., 
106  Ky.  633,  51  S.  W.  164,  1012,  90 
A.  S.  R.  236. 

24.  Texas  &  Pac,  R.  Co.  v.  Inter- 
state Commerce  Commission,  162  U. 
197,  16  S.  Ct.  666,  40  U.  S.  (L.  ed.) 
940.  See  Freight  Discrimination 
Cases,  95  N.  C.  434,  59  Am.  Rep.  250, 
construing  an  early  North  CaroUua 
statnttt. 
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islative  mandate  is  beyond  question.*  The  meaning  of  the  pro- 
vision has  been  the  subject  of  extensive  discussion  and  in  determining 
its  application  the  purpose  of  the  legislative  restrictions  upon  carriers 
should  be  considered  broadly.  They  were  intended  to  promote 
and  facilitate  commerce  by  the  adoption  of  regulations  to  muke 
charges  for  transportation  just  and  reasonable  and  to  forbid  undue 
and  unreasonable  preferences  or  discriminations.  In  deciding  whether 
any  particular  locality  is  subjected  to  an  undue  preference  or  dis- 
advantage the  fair  interests  of  the  carrier  companies  and  the  wel- 
fare of  the  communities  which  are  to  receive  and  consume  tlie  com- 
modities are  to  be  considered  as  well  as  those  of  the  communities 
which  are  in  the  locality  of  the  place  of  shipment.*  In  view  of  this 
fact  and  the  fact  that  the  phrase  "substantially  similar  circumstances 
and  conditions"  is  not  defined  by  statute,  it  follows  that  whether  in 
particular  instances  the  circumstances  and  conditions  of  the  carriage 
have  been  substantially  similar  or  otherwise,  and  therefore  whether 
an  undue  or  unreasonable  prejudice  or  preference  has  been  occa- 
sioned by  a  difference  in  rates,  is  a  question  of  fact  depending  on  the 
matters  proved  in  each  case.* 

56.  Competition  as  Justifying  Discrimination. — It  has  been  held 
that  the  only  issue  in  a  complaint  of  unjust  discrimination  between 
localities  is  whether  there  is  such  discrimination.  Where  a  per- 
manently established  difference  in  rates  of  charge  is  shown,  and  the 
only  reason  shown  for  it  is  the  existence  of  a  competing  line  at  the 
favored  point,  the  defense  is  unsatisfactory  as  it  cannot  be  supposed 
that  either  of  the  competing  lines  would  establish  a  permanent  rate  of 
charges  upon  a  scale  that  would  not  furnish  a  remunerative  profit.* 
But  the  more  influential  opinion  takes  a  broader  view  of  the  question 
and  holds  that  among  the  circumstances  and  conditions  to  be  con- 
sidered, as  well  in  the  case  of  traffic  originating  in  foreign  ports  as  in 
the  case  of  traffic  originating  within  the  limits  of  the  United  States, 
is  the  fact  of  competition.*    It  does  not  follow,  however,  that  the 


1.  Louisville,  etc:,  R.  Co.  v.  Ken- 
tucky, 183  U.  S.  503,  22  S.  Ct.  95,  46 
U.  S.  (L.  ed.)  298. 

2.  Texas  &  Pac.  R.  Co.  v.  Interstat* 
Commerce  Commission,  162  U.  S.  197, 
16  S.  Ct.  666,  40  U.  S.  (L.  ed.)  940; 
Louisville,  etc.,  R.  Co.  v.  Belilmer,  175 
U.  S.  643,  20  S.  Ct.  209,  44  U.  S.  (L. 
ed.)  309. 

3.  Cincinnati,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commission,  162  U. 
S.  184, 16  S.  Ct.  700,  40  U.  S.  (L.  ed.) 
935;  Interstate  Commerce  Commission 
«.  Alabama  Midland  R.  Co.,  168  U.  S. 
144, 18  S.  Ct.  45,  42  U.  S:  (L.  ed.)  414. 

4.  Chicago,  etc.,  R.  Co.  v.  People, 


67  111.  11, 16  Am.  Rep.  599;  Louisville, 
etc.,  R.  Co.  V.  Com.,  106  Ky.  633,  51 
S.  W.  164,  1012,  90  A.  S.  R.  236. 

6.  Texas  &  Pae.  R.  Co.  v.  Interstate 
Commerce  Commission,  162  U.  S.  197, 
16  S.  Ct.  666,  40  U.  S.  (L.  ed.)  940; 
Interstate  Commerce  Commission  v. 
Alabama  Midland  R.  Co.,  168  U.  S. 
144,  18  S.  Ct.  45,  42  U.  S.  (L.  ed.) 
414;  East  Tennessee,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission,  181 
U.  S.  1,  21  S.  Ct.  516,  45  U.  S.  (L. 
ed.)  719;  Interstate  Commerce  Com- 
mission V.  Chicago  Q.  W.  R.  Co.,  209 
U.  S.  108,  28  S.  Ct.  493,  52  U.  S.  (L. 
ed.)  705. 
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mere  fact  of  competition,  no  matter  what  its  nature  or  extent,  neces- 
sarily relieves  the  carrier  from  the  restraints  upon  discrimination, 
but  it  does  follow  that  these  restraints  are  not  so  stringent  and  im- 
perative as  to  exclude  in  all  cases  the  matter  of  competition  from 
consideration  in  determining  the  questions  of  undue  or  unreason- 
able preferences  or  advantage  or  what  are  substantially  similar 
circumstances  and  conditions.  The  competition  may  in  some  cas^  be 
such  as,  having  due  regard  to  the  interests  of  the  public,  and  of 
the  carrier,  ought  justly  to  have  effect  upon  the  rates,  and  in  such 
cases  there  is  no  absolute  rule  which  prevents  a  commission  or  the 
courts  from  taking  that  matter  into  consideration. •  While  the  carrier 
may  take  into  consideration  the  existence  of  competition  as  the  pro- 
ducing cause  of  dissimilar  circumstances  and  conditions  his  right 
to  do  so  is  governed  by  the  principle  that  the  competition  reUed 
upon  be,  not  artificial  or  merely  conjectural,  but  material  and  sub- 
stantial, thereby  operating  on  the  question  of  traffic  and  rate  making.' 
Moreover,  the  right  in  any  event  is  only  to  be  enjoyed  with  due  regard 
to  the  interest  of  the  public  after  giving  full  weight  to  the  benefits  to 
be  conferred  on  the  place  from  which  the  traffic  moves  as  well  as 
to  those  to  be  derived  by  the  locality  to  which  it  is  to  be  delivered.® 
57.  Unfair  Preference  Where  Competition  Exists. — In  considering 
the  effect  which  competition  may  have  upon  the  right  to  discriminate 
between  localities,  the  general  rule  should  be  remembered  that  all 
rates  must  be  just  and  reasonable  and  must  not  result  in  undue  dis- 
crimination, though  in  the  nature  of  things  this  latter  consideration 
may  in  many  cases  be  involved  in  the  determination  of  whether 
competition  was  such  as  created  a  substantial  dissimilarity  of  con- 
dition.* And  so  it  cannot  be  successfully  denied  that  where  a  lesser 
rate  for  a  longer  haul  to  a  competitive  point  creates  a  preference  in  fa- 
vor of  that  point  and  discrimination  against  the  noncompetitive  point, 
that  competition  no  matter  how  forceful  cannot  be  a  justification 
thereof,  for  if  this  were  true  it  would  manifestly  defeat  the  whole 
principle  involved  in  the  conclusion  that  competition  constitutes 
a  dissimilarity  of  circumstances  warranting  a  difference  in  rates.  For 
it  is  impossible  for  a  lesser  rate  to  prevail  to  a  competitive  point  with- 
out creating  a  preference  in  its  favor  and  without  creating  a  discrim- 
ination against  the  noncompetitive  point  to  which  the  higher  rate  is 

6.  Interstate  Commerce  Commission  meree  Commission  v.  Chicago  G.  W. 
V.  Alabama  Midland  R.  Co.,  168  U.  S.  R.  Co.,  209  U.  S.  108,  28  S.  Ct.  493, 
144,  18  S.  Ct.  45,  42  U.  S.  (L.  ed.)   52  U.  S.  (L.  ed.)  705. 

414;  Louisville,  etc.,  R.  Co.  v.  Behl-  8.  Louisville,  etc.,  R.  Co.  v.  Behl- 

mer,  175  U.  S.  648,  20  S.  Ct,  209,  44  mer,  175  U.  S.  648,  20  S.  Ct  209,  44 

U.  S.  (L.  ed.)  309.  U.  S.  (L.  ed.)  309. 

7.  Louisville,  etc.,  R.  Co.  v.  Behl-  9.  Louisville,  etc.,  R.  Co.  r.  Behl- 
mer,  175  U.  S.  648,  20  S.  Ct.  209,  44  mer,  175  XT.  S.  648,  20  S.  Ct.  209,  44 
V.  S.  (L.  ed.)  309;  Interstate  Com-  U.  S.  (L.  ed.)  309;  Intetstate  Com- 
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asked."  The  fact  that  the  rates  charged  to  a  competitive  point  are  so 
much  less  than  those  charged  to  a  nearer  point  along  the  line  that  it  is 
cheaper  to  pay  the  rate  to  the  competitive  point  plus  the  local  rate  back 
over  the  line  to  the  noncompetitive  point  than  to  pay  the  direct  rate, 
does  not  of  itself  make  the  direct  rate  unreasonable,  particularly  where 
the  rates  actually  charged  are  less  than  would  be  the  cost  sustained 
by  shipping  to  the  next  competitive  center  nearer  the  point  of  ship- 
ment, and  thence  carrying  at  lo<;al  rates  to  the  place  in  question.^' 

58.  Source  of  Competition. — further  qualification  of  the  rule  that 
competition  constitutes  a  valid  reason  for  a  preference  in  rales  has 
been  attempted  upon  the  contention  that  only  certain  kinds  of  com- 
petition will  permit  a  difference  in  rates,  for  example,  that  it  is  only 
allowable  to  consider  the  cases  of  competition  with  water  carriers, 
competition  with  foreign  railroads,  and  competition  with  railroad 
lines  wholly  in  a  single  state,  and  thereby  exclude  from  consider- 
ation competition  occasioned  by  other  railroads  under  the  control  of 
the  Interstate  Commerce  Commission,  but  such  a  contention  is  unten- 
able.** Again,  it  being  established  that  competition  at  the  initial 
point,  whether  that  point  is  a  foreign  port,*'  or  a  point  within  the 
United  States,  constitutes  a  dissimilar  circumstance  warranting  a 
difference  in  rates,**  it  does  not  follow  that  all  competition  not  so 
originating  at  the  initial  point  of  the  trafiic  should  be  excluded 
from  view,  so  that  competition  resulting  from  conditions  existing 
at  the  point  of  delivery,  such  as  accessibility  of  that  place  to  other 
lines  of  transportation  from  other  places  by  rail  or  water,  or  both, 
should  not  be  considered.  Competition  at  the  point  of  delivery  may 
be  a  dissimilar  circumstance  equally  with  that  at  the  point  of  ship- 
ment.** 

59.  Control  over  Short  and  Long  Haul. — Special  provision  is  made 
in  some  constitutions**  and  statutes  for  a  modification  of  the  strict 
terms  of  the  long  and  short  haul  regulation  by  application  to  a  com- 
merce Commission  v.  Chicago  G.  W.  181  U.  S.  1,  21  S.  Ct.  516,  45  U.  S. 
R.  Co.,  209  U.  S.  108,  28  S.  Ct.  493,  (L.  ed.)  719. 

52  U.  S.  (L.  ed.)  705.  13.  Texas  &  Pac.  R.  Co.  v.  Interstate 

10.  East  Tennessee,  etc.,  R.  Co.  v.  Commerce  Commi^on,  162  U.  S.  197, 
Interstate  Commerce  Commission,  181  16  S.  Ct.  666,  40  U.  S.  (L.  ed.)  940. 
U.  S.  1,  21  S.  Ct.  516,  45  U.  S.  (L.  14.  Interstate  Commerce  Commis- 
ed.)  719.  sioD  v.  Alabama  Midland  R.  Co.,  1G8 

11.  Interstate  Commerce  Commis-  U.  S.  144,  18  S.  Ct.  45,  42  U.  S.  (L. 
sion  V.  Louisville,  etc.,  R.  Co.,  190  U.  ed.)  414. 

S.  273,  23  S.  Ct  687, 47  U,  S.  (L.  ed.)  16.  LouisvQle,  etc.,  R.  Co.  v.  Behl- 
1047.  mer,  175  U.  S.  648,  20  S.  Ct.  209,  44 

12.  Interstate   Commerce   Commis-  U.  S.  (L.  ed.)  309. 

sion  V.  Alabama  Midland  R.  Co.,  168  16.  Louisville,  etc.,  R.  Co.  v.  Com., 
U.  S.  144,  18  S.  Ct.  45,  42  U.  S.  (L.  106  Ky.  633,  51  S.  W.  164,  1012,  90 
ed.)  414;  East  Tennessee,  etc.,  R.  Co.  A.  S.  R.  236,  104  Ky.  226,  46  S.  W. 
V.  Interstate  Commerce  Commission,  707,  47  S.  W.  210,  598,  43  L.R.A.  541. 
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mission,  which  is  vested  with  authority  in  special  cases  after  investi- 
gation to  permit  a  less  charge  for  the  long  than  the  short  hauls.^^ 
Where  such  a  provision  is  contained  in  a  constitution  but  is  not 
repeated  in  the  statute  passed  pursuant  to  the  constitutional  pro- 
vision concerning  the  creation  of  a  commission,  this  does  not  make 
the  statute  inconsistent  with  the  constitution  as  the  provision  is 
self-executing  in  so  far  as  the  powers  of  the  commission  are  con- 
cerned.** It  has  been  held  that  such  a  provision  precludes  the 
carrier  from  varying  from  the  strict  restriction  of  the  short  and  long 
haul  clause  until  it  has  first  made  application  to  the  commission  and 
the  commission  after  investigation  has  authorized  it  so  to  do.  This 
conclusion  applies  to  cases  where  competition  is  the  basis  of  change, 
particularly  so  where  the  competition  relied  on  arises  from  other 
carriers  who  are  subject  to  the  control  of  the  commission,  or  where 
it  does  not  arise  at  the  point  of  shipment.  It  has,  however,  been 
pointed  out  that  the  regulation  of  long  and  short  haul  rates  does 
not  make  all  cases  where  lesser  charges  are  made  for  the  longer 
haul  unlawful,  but  only  those  which  are  under  substantially  simi- 
lar circumstances  and  conditions.^*  Competition  is  a  natural  incident 
to  business,  but  a  carrier  cannot  upon  a  change  of  rates  assume  that 
they  may  be  supported  on  a  presumption  that  competition  exists.*** 
Prior  to  the  amendment  of  the  Interstate  Commerce  Act  in  1910  the 
rule  was  that  under  that  act  a  carrier  might,  without  application  to 
the  Commission,  charge  a  less  rate  for  a  long  than  a  short  haul 
if  it  determined  that  the  conditions  were  dissimilar,  its  decision  being 
subject  to  revision  by  the  Commission,*  but  since  that  amendment 
this  rule  does  not  apply,  authority  from  the  Commission  in  tiie  first 
instance  being  requisite.' 

60.  Establishment  of  Rate  Zones. — As  incident  to  the  making  of 
rates  applicable  tq  the  different  sections  of  the  countary,  the  railroads 
of  the  United  States  have  divided  the  country  into  sections.  These 
sections  or  zones  have  been  generally  accepted  by  the  Interstate  Com- 
merce Commission  in  establishing  rate  schedules.*    The  reason  for 

17.  Louisville,  ete.,  R.  Co.  v.  Behl-  44  U.  8.  (L.  ed.)  309;  Eas£  Tennessee, 
mer,  175  U.  S.  648,  20  S.  Ct.  209,  44  etc.,  R.  Co.  v.  Intentate  Commerce 
U.  S.  (L.  ed.)  309.  Commission,  181  U.  S.  1,  21  S.  Ct 

18.  Loaisvillc,  etc.,  R.  Co.  v.  Ken-  516,  45  U.  S.  {h.  ed.)  719. 

tucky,  183  U.  S.  503,  22  S.  Ct.  95,  46  20.  Illinois  Central  R.  Co.  v.  Inter- 

U.  S.  (L.  ed.)  298;  Louisville  &  Nash-  state  Commerce  Commission,  206  U. 

ville  R.  Co.  V.  Com.,  104  Ky.  266,  46  S.  441,  27  S.  Ct.  700,  51  U.  S.  (L.  ed.) 

S.  W.  707,  47  S.  W.  210,  598,  43  1128. 

L.R.A.  541.  1.  Louisville,  etc.,  B.  Co.  u.  Een- 

19.  Interstate  Commerce  Commis-  tacky,  183  U.  S.  503,  22  8.  Ct  95,  46 
sion  V.  Alabama  Midland  R.  Co.,  168  U.  8.  (L.  ed.)  298. 

U.  S.  144,  18  8.  Ct  45,  42  V.  8.  (L.  2.  U.  8.  v.  Atchison,  etc.,  R.  Co., 

ed.)  414;  Louisville,  etc.,  R.  Co.  v.  234  U.  8.  476, 34  S.  Ct.  986. 

Beblmer,  175  U.  S.  648,  20  8.  Ct.  209,  8.  Cincinnati,  etc.,  R.  Co.  v:  Inter- 
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varying  charges  in  the  different  sections  of  the  country  is  clear.  For 
example  in  the  eastern  and  western  sections  where  the  volume  of  traffic 
is  greater  and  the  traffic  facilities  better  a  lower  rate  may  be  allowed 
or  required  than  in  other  sections  more  sparsely  settled  and  not  so 
well  served.  This  general  difference  arising  as  it  does  from  inherent 
causes,  cannot  properly  be  a  just  cause  of  complaint,  although  it 
might  in  some  aspects  disadvantageously  influence  traffic  in  the  neigh- 
boring zone  or  territory,  this  being  particularly  true  along  the  line 
division  between  the  zones.*  The  Commission  may,  moreover,  make 
use  of  zones  in  connection  with  the  arrangement  of  through  and  local 
rates.  It  may  establish  in  them  by  percentages  the  relation  to  be 
maintained  between  the  lower  rate  for  the  longer  hauls  and  the  higher 
rate  to  intermediate  points,  and  may  vary  the  percentage  adopted  in 
the  different  zones  by  reason  of  special  competition  that  may  obtain 
in  the  different  areas.*  But  zones  cannot  be  established  for  the  pur- 
pose of  protecting  certain  localities  against  the  competition  of  other 
localities;  if  so  established  by  the  Commission  this  would  be  an  abuse 
of  power  inasmuch  as  its  duty  is  to  prevent  discriminations  between 
persons  and  places  and  not  to  foster  them.* 


Discrimination  between  Carrier» 

61.  In  General. — The  question  of  discrimination  by  one  carrier 
against  another  has  arisen  in  a  number  of  ways,  the  most  usual 
being  involved  in  the  right  of  one  connecting  carrier  to  insist  upon 
equal  through  rates  with  other  connecting  carriers,  and  in  the  right 
of  one  express  company  to  the  same  rates  and  accommodations  on  a 
railroad  as  are  accorded  other  express  companies  using  the  same  line. 
There  seems  to  be  some  doubt  as  to  whether  the  common  law  rule  for- 
bidding discrimination  protects  one  carrier  against  unjust  favoritism 
displayed  by  another  in  the  same  manner  that  it  protects  an  individual 
against  the  same  injustice.  It  has  been  held  as  clear  that  where  a 
railroad  company  in  its  capacity  as  a  common  carrier  renders  service 
to  one  corporation  so  as  to  enable  it  to  serve  the  public,  and  without 
sufficient  excuse  refuses  similar  services  to  another  corporation  law- 
fully likewise  authorized  to  serve  the  public,  there  is  an  unjust  dis- 
crimination,' this  being  predicated  upon  the  fundamental  concep- 
tion of  a  common  carrier,  which  requires  of  it  indifference  as  to  who 
may  be  served  and  an  equal  readiness  to  serve  all  who  may  apply 

state  Commerce  Commission,  206  U.  234  U.  S.  476,  34  S.  Ct.  986. 

S.  142,  27  S.  Ct.  648,  51  U.  S.  (L.  ed.)  6.  Interstate  Commerce  Commission 

995.  V.  Chicago,  etc.,  R.  Co.,  218  U.  S.  88, 

4.  East  Tennessee,  etc.,  R.  Co.  v  30  S.  Ct.  651,  54  U.  S.  (L.  ed.)  946. 

Interstate  Commerce  Commission,  181  7.  State  v.  Atlantic  Coast  I^ine  R. 

U.  S.  1,  21  S.  Ct.  516,  45  U.  S.  (L.  Co.,  52  Fla.  646,  41  So.  705, 12  LStjL. 

ed.)  719.  (N.S.)  506. 

6.  U.  S.  V.  Atchison,  etc.,  R.  Co., 
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in  the  order  of  their  application,  and  excludes  the  idea  of  the  right 
to  grant  monopolies  or  to  give  special  and  unequal  preferences.* 
This  conclusion  has  not,  however,  been  fully  accepted,  and  in  a  lead- 
ing case  upon  the  subject  a  distinction  has  been  clearly  established 
between  the  duty  of  one  carrier  to  another  and  its  duty  to  the  public 
generally,  the  latter  and  not  the  former  being  within  the  rule  pro- 
hibiting unjust  discrimination .» 

62.  Discriminatioii  as  to  Throngh  Rates. — ^In  considering  the  right 
of  one  connecting  carrier  to  require  the  same  through  rates  as  those 
granted  another  connecting  carrier,  it  has  generally  been  considered 
that  at  common  law  a  carrier  is  not  bound  to  carry  except  on  his  own 
line,  and  if  he  does  contract  to  go  beyond  he  may,  in  the  absence  of 
statutory  regulations  to  the  contrary,  determine  for  himself  what 
agenda  he  will  employ.  His  contract  is  equivalent  to  an  extension 
of  his  line  for  the  purposes  of  the  contract,  and  if  he  holds  himself 
out  as  a  carrier  beyond  that  line,  so  that  he  may  be  required  to  carry 
in  that  way  for  all  alike,  he  may  nevertheless  confine  himself  in 
carrying  to  the  particular  route  he  chooses  to  use.  He  puts  himself 
in  no  worse  position  by  extending  his  route  with  the  help  of  others 
than  he  would  occupy  if  the  means  of  transportation  were  all  his  own. 
He  certainly  may  elect  his  own  agencies  and  his  own  associates  for  do- 
ing his  own  work.^*>  And  while  a  railroad  company  is  forbidden  by 
the  common  law  to  discriminate  unreasonably  in  favor  of  or  against 
another  company  seeking  to  do  business  on  its  road,^'  the  refusal  to 
make  through  traffic  arrangements  at  joint  through  rates  with  one 
connecting  railroad  company  such  as  it  makes  with  another  connect- 
ing line  does  not  constitute  undue  or  unreasonable  discrimination.^' 
Agreements  of  this  nature  depend  upon  the  voluntary  action  of  the 
parties  and  cannot  be  required  through  judicial  proceedings  without 
legislation."  And  wh^  Hie  right  is  based  upon  statute,  the  authority 

8.  Atchison,  etc.,  R.  Co.  v.  Denver,  field  v.  Lake  Shore  &  M.  S.  Railway 
etc.,  R.  Co.,  110  U.  S.  667,  4  S.  Ct.  Co.,  43  Ohio  St.  571,  3  N.  E.  907,  M 
185,  28  U.  S.  (L.  ed.)  291;  Sandford  Am.  Rep.  846. 

V.  Catawissa,  etc.,  R.  Co.,  24  Pa.  St.  11.  Atchison,  Topeka  &  Santa  Fe 

378,  64  Am.  Dec.  667.  R.  Co.  v.  Denver,  etc.,  R.  Co.,  110  U. 

11  A.  S.  R.  653  note.  S.  667,  4  8.  Ct.  185,  28  U.  S.  (L.  ad.) 

9.  Express  Cases,  117  U.  S.  1,  6  S.  291. 

Ct.  542,  628,  29  U.  S.  (L.  ed.)  791.  12.  Kentucky,  etc..  Bridge  Co.  v. 

11  A.  S.  R.  653  note.  Louisville,  etc.,  R.  Co.,  37  Fed.  567,  2 

10.  Atchison,  etc.,  R.  Co.  i;.  Denver,  L.R.A.  289. 

etc.,  R.  Co.,  110  U.  8.  667,  4  S.  Ct.  12  L.R,A.(N.S.)  513  note. 

185,  28  U.  S.  (L.  ed,)  291;  Southern  13.  Kentucky,  etc..  Bridge  Co.  v. 

Pacific  Co.  V.  Interstate  Commerce  Louisville,  etc.,  R.  Co.,  37  Fed.  567, 

Commission,  200  U.  S.  536,  26  S.  Ct.  2  L.R.A.  289;  Little  Rock,  etc.,  R.  Co. 

.330,  50  U.  S.  (L.  ed.)  585;  Kentucky,  v.  St.  Louis,  etc.,  R.  Co.,  63  Fed.  775, 

etc.,  Bridge  Co.  v.  Louisville,  etc.,  R.  27  U.  S.  App.  380,  11  0.  C.  A.  417, 

Co.,  37  Fed.  567,  2  LJl.A.  289;  Seo-  26  L.R,A.  192.  . 
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should  be  clear,^*  for  when  questions  of  that  nature  have  to  be  solved, 
a  great  variety  of  complex  considerations  will  present  themselves, 
some  of  which  can  neither  be  foreseen  nor  stated.  It  may  be  also 
that  the  arrangement  thus  forced  on  the  carrier  would  be  one  in 
which  the  public  would  have  no  particular  concern,  as  it  would  not 
increase  its  facilities  or  bwer  rates  to  it,  but  would  merely  be  of 
advantage  to  the  complaining  carrier."  The  common-law  principle 
has,  however,  been  modified  by  many  constitutional  and  statutory 
provisions,  some  of  which  provide  against  discrimination  in  the  case 
of  a  connecting  cM-rier,  although  ordinarily  such  prohibition  is  ad- 
vanced for  the  benefit  of  the  public  ratber  than  the  carrier.  Othera 
provide  that  one  railroad  shall  have  the  right  to  oonnect  with  any 
other  railroad,  but  this,  in  the  absence  of  further  qualification,  means 
a  mere  physical  connection  and  not  a  business  connection.^'  Others, 
however,  go  still  further  and  expressly  provide  that  the  commission 
controlling  rates  shall  have  authority  to  compel  connecting  carriers 
to  put  through  rates  into  force  when  the  good  of  the  public  may  seem 
to  require  it.^' 

63.  Discrimination  as  to  Facilities. — Somewhat  the  same  principle 
applies  to  the  discrimination  by  one  carrier  against  another  in  the  way 
of  furnishing  facilities  as  is  applied  in  the  case  of  rates.  A  railroad 
company  cannot  be  held  guilty  of  unreasonable  discrimination  merely 
because  it  allows  one  connecting  Carrier  to  make  a  certain  use  of  its 
traclra  or  terminals  which  it  does  not  concede  to  another;'^  But  it 
has  been  held  that  a  contract  entered  into  by  a  railroad  company, 
granting  to  a  steamboat  company  the  exclusive  right  to  receive  and 
discharge  freight  and  passengers  at  a  dock  or  wharf  wMch  is  a  part 
of  and  connected  with  its  depot  and  station  grounds,  and  which  affords 
the  only  means  and  facility  for  approaching  the  station  grounds  by 
means  of  the  water  highway,  and  excluding  all  the  competitors  of 
such  steamboat  company  from  like  or  similar  privileges  at  any  time 
or  at  all,  is  invalid  as  an  undue  and  unreasonable  discrimination 
in  favor  of  the  one  company  and  against  its  competitors,'*  although 
a  right  to  discriminate  in  favor  of  boata  owned  by  the  railroad  itself 

14.  Eentucli^,  etc,  Bridge  Co.  v.  17.  Little  Rock,  etc.,  R.  Co.  v.  St. 

Louisville,  etc.,  R.  Co.,  37  Fed.  567.  Louis,  etc.,  R.  Co.,  63  Fed.  775,  27 

2  L.R.A.  289.  U.  S.  App.  380,  11  C.  C.  A.  417,  26 

16.  Atchison,  etc.,  R.  Co.  v.  Denver,  L.R.A.  192. 

etc.,  R.  Co.,  110  U.  S.  667,  4  S.  Ct.  18.  Little  Rock,  etc.,  R.  Co.  v.  St. 

185,  28  U.  S.  (L.  ed.)  291;  LitUe  Louis,  etc.,  R.  Co.,  63  Fed.  775,  27  U. 

Rock,  etc.,  R.  Co.  v.  St.  Louis,  etc.,  S.  App.  380, 11  C.  C.  A.  417, 26  L.R.A. 

R.  Co.,  63  Fed.  775,  27  U.  S.  App.  192. 

380,  11  C.  C.  A.  417,  26  L.R.A.  192.  19.  Coeur  D'Alene  &  St.  Joe  Transp. 

16.  Atchison,  etc.,  R.  Co.  u.  Denver,  Co.  v.  Ferrell,  22  Idaho  752,  128  Pac. 

etc.,  R.  Co.,  110  U.  S.  607,  4  S.  Ct.  565,  43  L.R.A.(N.S.)  965  and  note. 

185,  28  U.  S.  (L.  ed.)  291.  9  L.R.A.  758  note. 
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in  extending  wharfage  facilities  has  been  recognized.'**  It  has  been 

provided  either  by  statute  or  by  constitutional  provisions,  in  some  oases, 
that  common  carriers  shall  not  discriminate  but  must  afford  all  reason* 
able,  proper  and  equal  facilities  for  the  interchange  of  ti-affic  between 
their  respective  lines,  and  for  the  receiving,  forwfu-ding  and  delivering 
of  property  to  and  from  their  several  lines  and  those  connecting  there- 
with,* but  these  provisions  do  not  require  one  railroad  company 
having  a  point  of  delivery,  for  example,  a  stockyard  in  a  city,  to  re- 
ceive freight  such  as  live  stock  for  delivery  at  the  city,  and  to  deliver 
it  at  the  station  of  a  conneoting  railroad  in  the  same  city.  It  is  en- 
titled to  deliver  its  freight  at  its  own  station  or  stockyard.  It  cannot 
be  said  that  it  would  thereby  be  giving  an  undue  or  unreasonable 
preference  to,  itself  or  subjecting  its  neighbor  to  an  undue  or  un- 
reasonable disadvantage  if  it  insisted  on  delivering  live  stock  which  it 
had  carried  to  the  end  of  its  transit  at  its  own  yard.  If  the  cattle  were 
to  be  unloaded  it  has  a  right  to  unload  them  where  its  appliances 
for  unloading  are.*  On  the  other  hand,  if  the  cattle  are  to  remain 
in  its  cars  it  cannot  be  required  to  hand  those  cars  over  to  another 
rfulroad  without  a  contract,  and  the  courts  have  no  authority  to 
dictate  a  contract  or  to  require  it  to  make  one.* 

64.  Discrimination  between  Express  Companies. — In  considerint? 
the  duty  .of  railroads  toward  express  companies  it  has  been  held  that 
in  the  absence  of  some  special  statute,  there  ia  no  rule  of  law  which 
requires  railroads  to  furnish  express  facilities  to  all  express  com- 
panies which  may  demand  them.  The  duty  of  the  railroad  companj'' 
is  to  the  public,  and  it  performs  its  whole  duty  to  the  pubHc  at  large, 
and  to  each  individual,  when  it  affords  all  reasonable  express  accom- 
modation. If  this  is  done  it  owes  no  duty  as  to  the  particular  agencies 
it  shall  select  for  that  purpose.  The  public  requires  the  carriage, 
but  the  company  may  choose  its  own  appropriate  means  of  carriage, 
always  provided  they  are  such  as  to  insure  reasonable  promptness 
and  security.  Kailroad  companies  have  never  held  themselves  out 
as  common  carriers  of  express  companies,  that  is  to  say,  as  common 
carriers  of  common  carriers,*   And  a  statutory  provision  that  it  shall 

20.  43  L.R.A.(N.S.)  966  note.         Stock  Yards  Co.  v.  Louisville,  ete.,  R. 

1.  Atchison,  T.  &  S.  F.  R.  Co,  v.  Co.,  192  U.  S.  568,  24  S.  Ct.  339,  48 
Denver,  etc.,  R.  Co.,  110  U.  S.  667,  4  U.  S.  (L.  ed.)  565. 

S.  Ct.  185,  28  U.  S.  <L.  ed.)  291;  4.  Express  Cases,  117  U.  S.  1,  6  S. 

Central  Stock  Yards  Co.  v.  Louisville,  Ct.  542,  628,  29  17.  S.  (L.  ed.)  791; 

etc.,  R.  Co.,  192  U.  S.  568,  24  S.  Ct.  Pflster  v.  Central  Pae.  R.  Co.,  70  Cat. 

339,48  U.  S.  (L.ed.)  565.  169,  11  Pac.  686,  59  Am.  Rep.  4U4; 

2.  Central  Stock  Yards  Co.  v.  Louis-  Atlantic  Express  Co.  v.  Wilmington  & 
ville,  etc.,  R.  Co.,  .192  U.  S.  568,  24  Weldon  R.  Co.,  Ill  N.  C.  463,  16 
fi.  Ct  339,  48  U.  S.  (L.  ed.)  565.  S.  E.  393,  32  A.  S.  R.  805,  18  L.R.A. 

3.  Atchison,  etc.,  R.  Co.  v.  Denver,  393. 

etc.,  R.  Co.,  UO  U.  S.  667,  4  S.  Ct.     41  Am.  Dec.  485  note;  11  A.  S.  E. 
185,  28  U.  S,  (L.  ed.)  291;  Central  650  note;  61  A.  S.  R.  361  note. 
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be  unlawful  for  any  common  carrier  to  make  or  give  any  undue  or 

unreasonable  preference  or  advantage  to  any  particular  person,  com- 
pany, firm,  corporation,  or  locality,  or  any  particular  description  of 
traffic  in  any  respect  whatsoever,  or  to  subject  any  particular  person, 
company,  firm,  coiporation,  or  locality,  or  any  particular  description 
of  traffic,  to  any  undue  or  unreasonable  prejudice  Or  disadvantage  in 
any  respect  whatsoever,  being  declaratory  of  the  common  law,  does 
not  alter  this  conclusion.*  This  conclusion  has  not,  however,  been 
uniformly  reached.  In  a  number  of  cases  it  has  been  held  that  a 
railroad  cannot  discriminate  between  express  companies,*  and  where 
this  rule  prevails  they  cannot  discriminate  against  an  express  company 
in  the  charges  made  in  order  to  secure  the  business  for  themselves  or 
for  another  express  company.^  In  a  number  of  states,  however,  the 
question  has  been  placed  beyond  dispute  by  statutory  prohibitions 
of  discrimination  between  express  companies.^ 

Manner  of  DiacrimintUion 

65.  Facilities  for  Delivery  and  Carriage. — The  general  rule  of  the 
common  law  with  reference  to  acceptance  of  goods  for  shipment  was 
that  a  carrier  was  not  required  to  accept  delivery  at  any  place  other 
than  its  place  of  business  or  line  of  travel,  in  the  absence  of  a  custom 
of  receiving  goods  at  other  places.  And  while  it  would  not  be  com- 
petent for  a  common  carrier  to  discriminate  against  shippers  within 
its  fixed  limits,  it  nevertheless  appears  that  if  the  company  is  entitled 
to  limit  its  receipt  of  goods  to  its  own  office  or  place  of  business  it  may 
enlarge  these  limits  at  its  discretion  without  being  bound  to  go  beyond 
them.'  The  principle  applicable  to  delivery  is  much  the  same.  The 
transportation  contracted  for  as  between  the  carrier  and  its  patrons 
ends  when  the  freight  is  delivered  at  the  carrier's  terminal,  and  the 
charge  made  is  for  a  service  which  ends  there.  The  carrier  is 
under  no  obligation  to  proceed  further  with  the  transportation.  The 
matter  of  cartage  from  the  carrier's  warehouse  to  the  patron  is  not 
assumed  by  the  carrier,  and  cannot  properly  be  included  as  a  terminal 
expense.'"  Where  it  does  provide  cartage  for  one  and  not  for  another 
the  question  of  unfair  preference  arises,  and  under  a  prohibition  of 

5.  Atlantic  Express  Co.  v.  Wilming  Maine  Cent.  R.  Co.,  57  Me.  188,  2  Am. 
ton,  etc.,  R.  Co.,  Ill  N.  C.  463,  16  S.  Rep.  31. 

E.  393,  32  A.  S.  R.  805,  18  L.R.A.  8.  Atlantic  Express  Co.  v.  Wilming- 

393.  ton,  etc.,  R.  Co.,  Ill  N.  C.  463,  16  S. 

6.  New  England  Express  Co.  v.  E.  393,  32  A.  S.  R.  805,  18  L.RJL 
Maine  Cent.  R.  Co.,  57  Me.  188,  2  Am.  393. 

Rep.  31;  Messenger  v.  Pennsylvania  9.  Ballard  c.  American  Express  Co., 

R,  Co.,  36  N.  J.  L.  407,  13  Am.  Rep.  107  Mich.  695,  65  N.  W.  551,  61  A.  8. 

457;  Sandford  v.  Catawissa,  etc.,  R.  R.  358,  33  L.R.A.  66. 

Co.,  24  Pa.  St.  378,  64  Am.  Dec.  667.  10.  Interstate  Commerce  Commif»- 

7.  New  England  Express  Co.  r.  sion  v.  Detroit,  etc..  R.  Co.,  187  U.  S. 
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discrimination  in  transportation  under  substantially  similar  circum- 
stances and  conditions  it  is  not  permissible  for  a  earner  to  make  dis- 
tinctions in  the  delivery  of  freight,  and  so  it  may  not  provide  cartage 
free  from  its  stations  to  the  place  of  business  of  one  shipper  and  charge 
another  for  the  same  service.  Nor  does  it  constitute  a  valid  excuse 
for  so  doing  that  the  former  has  a  spur  line  connecting  his  plant 
with  a  competing  railroad,  and  the  free  cartage  must  necessarily  be 
afforded  in  order  to  secure  his  business.**  The  same  prohibition 
would  forbid  a  railroad  company  from  delivering  between  stations 
on  its  line  employees  and  freight  for  one  telegraph  company  in 
order  that  it  might  maintain  lines  of  wire  along  the  railroad  line  and 
refusing  similar  services  to  another  telegraph  company."  Nor  can 
it  give  one  class  of  passengere  a  right  to  get  off  at  all  stations  and 
deny  the  same  privilege  to  another  class.'*  And  again  the  mere 
fact  that  a  trwn  is  run  by  a  railroad  company  at  the  solicitation  of 
a  newspaper  publisher,  who  agrees  that  the  daily  revenue  shall 
amount  to  a  certain  sum  in  consideration  that  he  have  the  exclusive 
right  to  use  it  for  the  transportation  of  papers,  does  not  make  it  a 
chfurtcred  train,  so  as  to  enable  the  carrier  to  exclude  other  publishers 
from  its  use,  where  it  is  placed  on  the  regular  schedule  of  the  road, 
and  advertised  to  carry  persons  and  property  generally  the  same  as 
other  trains."  The  same  prohibition  of  unjust  discrimination  would 
also  prevent  a  railroad  company  from  discriminating  between  shippers 
in  the  furnishing  of  cars,*^  or  of  sites  for  elevators  necessary  in  ship- 
ping grain.'*  Nor  can  it  grant  special  wharfage  facilities  to  one 
shipper  and  refuse  the  same  to  another,"  or  the  exclusive  right  to 
use  a  switch  track,  although  such  track  may  pass  over  the  property 
of  the  company  granted  such  exclusive  use.** 

66.  Requiring  Prepayment  of  Charges. — At  common  law  a  railroad 
corporation  has  an  undoubted  right  to  require  the  prepayment  of 

633,  17  S.  Ct.  986,  42  U.  S.  (L.  ed.)  12  L.R.A.{N.S.)  514  note. 

306.  15.  Louisville,  etc.,  R.  Co.  v.  Pitts- 

11.  Wight  V.  United  States,  167  U.  barg,  etc.,  Coal  Co.,  Ill  Ky.  9G0,  64 

R.  512, 17  S.  Ct.  822,  42  U.  S.  (L.  eil)  S.  W.  969,  98  A.  S.  R.  447,  55  L.R.A. 

258.  601;  State  v.  Republican  Valley  R. 


12.  State  V.  Atlantic  Coast  Line  R.  Am.  Rep.  424;  Nichols  v.  Or^n  Short 
Co..  51  Fla.  578,  41  So.  705. 12  L.R.A.  Line  R.  Co.,  24  Utah  83,  66  Pac.  768, 
(N.S.)    506  and   note;   Cumberland  91  A.  S.  R.  778. 

Telephone  &  Telegraph  Co.  v.  Morgan's  43  L.R.A.  230  note;  12  LJt.A.(N.S.) 

L.  &  T.  R.  Co.,  51  La.  Ann.  29,  24  So.  508  note. 

803,  72  A.  S.  R.  442.  16.  12  L.R.A.(N.S.)  510  note. 

13.  Gulf,  etc.,  R.  Co.  ti.  Moore,  98  17.  Young  v.  Interstate  Commerce 
Tex.  302,  83  S.  W.  362,  4  Ann.  Cas.  Commission,  219  U.  S.  498,  31  S.  Ct. 
770.  279,  55  U.  S.  (L.  ed.)  310. 

14.  Memphis  News  Publishing  Co.  12  L.R.A.(N.S.)  509  note;  43  L.R.A. 
V.  Southern  R.  Co.,  110  Tenn.  634,  75  (N.S.)  965  note. 


12  L.R.A.(N.S.)  511  note. 


Co.,  17  Neb.  647,  24  N.  W.  239,  52 


S.  W.  941,  63  LJi.A.  150. 


18.  Louisville,  etc.,  R.  Co.  «.  Pitts- 
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freight  charges  by  all  its  customers,  or  some  of  them,  as  it  may  think 
best.  It  has  the  same  right  as  any  other  individual  or  corporation 
to  exact  payment  for  a  service  before  it  is  rendered,  or  to  extend 
credit.  Usually,  no  doubt,  railroad  companies  find  it  to  tlieir  interest, 
and  most  convenient,  to  collect  chorges  from  the  consignee;  but 
their  right  cannot  be  doubted  to  demand  a  reasonable  compensation 
in  advance  for  a  proposed  service,  if  they  see  fit  to  demand  it,  and 
this  right  has  not  been  annulled  by  statutes  prohibiting  any  undue 
or  unreasonable  discrimination  or  disadvantage,  for  in  order  to  bring 
any  prejudice  or  disadvantage  within  the  prohibition  of  the  statute 
it  must  be  shown  to  be  undue  or  unreasonable.  The  same  principles 
apply  between  different  carriers.*'  The  fact  that  credit  was  with- 
drawn for  the  purpose  of  injuring  the  business  of  a  consignee  or 
harassing  him  does  not  change  the  nature  of  the  prejudice  or  dis- 
advantage ;  the  motive  itself  does  not  make  the  discrimination  undue 
or  unreasonable.***  In  some  statutes,  however,  the  extension  of  credit 
to  one  carrier,  e.  g.,  an  express  company,  and  a  refusal  to  extend  to 
another  is  expressly  forbidden.* 

67.  Milling  in  Transit  Arrangement — What  are  known  as  "milling 
in  transit  arrangements"  have  given  rise  to  a  possible  form  of  dis- 
crimination which  has  ordinarily  been  recognized  as  valid.  Under 
this  or  some  equivalent  arrangement  at  the  present  time,  grain  of  all 
kinds  is  milled  and  otherwise  treated  in  transit;  flour  is  blended; 
cotton  is  compressed ;  lumber  is  dressed,  and  perhaps  otherwise  manu- 
factured; and  live  stock  is  stopped  off  to  test  the  market.*  The  stop- 
page of  a  commodity  in  transit  for  the  purpose  of  treatment  or  recon- 
signment  is  in  the  nature  of  a  special  privilege  which  the  carrier 
may  concede,  but  he  must  not  discriminate  between  markets  or  in- 
dividuals in  doing  so.*  Thus  where  a  carrier,  in  an  effort  to  secure 
all  the  business  of  carrying  lumber  to  a  manufacturer  as  well  as  the 
business  of  carrying  the  manufactured  product,  agrees  to  allow 
a  reduction  upon  the  cost  of  carrying  the  lumber  provided  it  is  assured 
of  the  profits  incident  to  recarrying  the  goods  after  they  have  been 
manufactured,  inasmuch  as  the  result  of  this  arrangement  would 

burg,  etc.,  Coal  Co.,  Ill  Ky.  960,  64  L.R.A.(N.S.)  §40  and  note. 

S.  W.  969,  98  A.  S.  R.  447,  55  L.R.A.  20.  Gamble-Robinson  Commission 

601.  161,  94  C.  C.  A.  217,  16  Ann.  Cas. 

19.  Little  Rock,  etc.,  R.  Co.  v.  Rt.  613,  21  L.R.A.{N.S.)  982. 

Louis,  etc.,  R.  Co.,  63  Fed.  775,  27  U.  1.  16  Ann.  Cas.  622  note. 

S.  App.  380,  11  C.  C.  A.  417,  26  2.  laurel  Cotton  Mills  v.  Gulf  & 

L.R.A.  192;  Gamble -Robinson   Com-  Ship  Island  H.  Co.,  84  Miss.  339,  37 

mission  Co.  v.  Chicago,  etc.,  R.  Co.,  So.  134,  66  L.R.A.  453. 

168  Fed.  161,  94  C.  C.  A.  217,  16  Ann.  6  L.R.A.(N.S.)  227  note, 

Cas.  613  and  note,  21  L.R.A.{N.S.'t  3.  Southern  R.  Co.  v.  St.  Louis  Hay 

982  and  note;  Brown  &  Brown  Coal  &  Grain  Co.,  214  U.  S.  297,  29  S.  Ct. 

Co.  V.  Grand  Trunk  Railway  System,  678,  53  U.  S.  (L.  ed.)  1004. 
159  Mich.  565,  124  N.  W.  528,  29 
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be  a  discrimination  between  shippers  of  the  raw  material  which  would 
affect  injuriously  the  shipper  who  declined  to  agree  to  reship  his 
manufactured  products  over  the  carrier's  line,  it  must  be  considered 
to  be  unjust  discrimination  and  unlawful.*  But  where  the  question 
of  competition  does  not  directly  appear,  considerable  latitude  has 
been  allowed  in  the  makinp;  of  contracts  for  the  purpose  of  increasing 
the  carrier's  business,  which  are  analogous  in  their  operation  to  "mill- 
ing in  transit  arrangements;"  for  example,  a  contract  between  a  rail* 
road  company  and  a  manufacturing  establishment  providing  for 
special  rates  on  the  carriage  of  coal  has  been  upheld,  on  the  con- 
sideration that  the  factory  not  only  paid  freight  for  the  hauling  of 
coal  but  also  paid  an  entirely  different  freight  for  the  hauUng  of  its 
manufactured  products.* 

68.  Transportation  in  Return  for  Something  Other  than  Money 
Generally. — It  is  manifest  that  rules  of  uniformity  in  charges  may  be 
set  at  naught  if  a  carrier  is  permitted  to  accept  in  payment  of  his 
services  in  transportation  anything  other  than  money.  For  to  procure 
uniformity  there  must  be  a  standard  of  measurement,  and  the  only 
standard  measure  possible  in  order  to  insure  absolute  uniformity 
in  the  charge  is  money.*  And  so  even  without  an  express  statutory 
prohibition  the  courts  have  been  inclined  to  hold  agreements  for  trans- 
portation, the  consideration  of  which  is  not  money,  invalid.^  The 
recognition  of  the  possibility  of  such  an  evasion  of  the  law  has 
resulted  in  the  insertion  of  a  clear  prohibition  in  the  statutes  in 
many  jurisdictions.^ 

69.  Release  of  Damages;  Advertising  or  Other  Services. — ^It  is 
manifest  that  a  release  of  an  unliquidated  claim  for  damages  cannot 
be  accepted  in  lieu  of  money  for  transportation,  though  as  a  general 
proposition  such  a  release  is  a  good  consideration  for  a  promise  as 
between  the  parties,  for  in  the  case  of  transportation  the  public  in 
general  is  interested,  inasmuch  as  the  common  and  statutory  rules 
of  law  created  for  the  public's  protection  would  thereby  be  rendered 
nugatory*    Notwithstanding  this  statement  of  the  law,  it  is  not 

4.  Hilton  Lnmber  Co.  v.  Atlantic  (L.  ed.)  896;  Lonisville,  etc,  R.  Co. 
Coast  Line  R.  Co.,  141  N.  C,  171,  53  v.  MotUey,  219  U.  S.  467,  31  S.  Ct. 
S.  E.  823,  6  L.RJi..(N.S.)  225  and  265,  55  U.  S.  {L.  ed.)  297,  34  L,RA. 
note.  (N.S.)  671. 

5.  Hoover  v.  Pennsylvania  R.  Co.,  23  L.R.A.(N.S.)  217  note;  31  L.R A. 
156  Pa.  St.  220,  27  Atl.  282,  36  A.  S.  (N.S.)  657  note;  38  L.R.A.(N.S.)  357 
R.  43,  22  L.R.A.  263.  note. 

6.  Chicago,  etc.,  R.  Co.  v.  United  8.  Louisville,  etc.,  R.  Co.  «.  Mottley, 
States,  219  U.  S.  486,  31  S.  Ct.  272,  219  U.  S.  467,  31  S.  Ct.  265,  55  U.  S. 
55  U.  S.  (L.  ed.)  305;  State  v.  Union  (L.  ed.)  297,  34  L.R.A.(N.S.)  671. 
Pacific  R.  Co.,  87  Neb.  29,  126  N.  W.  23  L.R.A.(N.S.)  219  note. 

859,  31  L.R.A.(N.8.)  657.  9.  Union  Pacific  R.  Co.  v.  Good- 

7.  Union  Pacific  R.  Co.  v.  Goodridge.  ridge,  149  U.  S.  680, 13  S.  Ct.  970,  37 
149  U.  S.  680,  13  S.  Ct.  970,  37  U.  S.  U.  S.  (L.  ed.)  896. 
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clear  that  such  a  contract  would  be  invalid  regardless  of  the  cir- 
cumstances surrounding  it.  The  bona  fides  of  the  transaction  would 
undoubtedly  enter  largely  into  the  question  of  legality,  and  where 
the  consideration  appears  to  be  legitimate*  and  sufficient,  the  contract 
would  probably  be  upheld.**  Whether  or  not  a  contract  of  the  nature 
specified  is  valid  under  the  broad  provisions  of  the  law  against  dis- 
crimination it  is  clearly  invalid  under  an  express  statutory  provision 
forbidding  the  acceptance  of  different  compensation  from  one  than 
from  anotiier.**  A  contract  for  the  furnishing  of  railroad  transporta- 
tion in  exchange  for  advertising  is  also  invalid  under  a  statute  pro- 
hibiting discrimination,**  and  still  more  clearly  so  under  a  statute 
expressly  providing  against  the  taking  of  compensation  other  than 
money.^'  Upon  the  same  reasoning  it  has  been  held  that  services 
consisting  of  securing  business  for  a  railroad  company  do  not  con- 
stitute proper  compensation  for  transportation,  and  agreement  to  ac- 
cept them  as  such  would  constitute  discrimination  against  persons 
not  so  favored.**  On  the  o\her  hand  it  has  been  held  that  a  contract 
between  a  railway  company  and  an  express  company  which  provides 
that  the  railway  company  shall  transport  over  its  lines  the  men 
and  supplies  of  the  express  company,  without  reference  to  any  tariff 
provisions,  when  employed  or  used  in  its  business,  is  not  in  violation 
of  a  requirement  that  rates  must  be  paid  in  money,  as  that  require- 
ment applies  only  to  those  rates  which  are  public  concern,  and  those 
provided  for  by  such  a  contract  are  of  a  private  nature  in  which 
the  public  has  no  interest;  and  the  same  reasoning  would  support  a 
similar  contract  with  a  telegraph  company  for  the  transportation  of 
men  and  supplies  for  the  construction  and  operation  of  a  telegraph 
line  on  the  company's  right  of  way,  or  the  employees  of  a  person  pro- 
viding facilities  for  the  feeding  of  the  company's  passengers  en  route. 
But  such  a  contract  cannot  extend  to  the  transportation  of  the  em- 
ployees either  of  the  express  or  telegraph  company  beyond  the  line  of 
the  railroad  making  the  contract.*^  But  a  provision  in  a  contract 
granting  exclusive  rights  of  advertising  on  the  box  cars  of  a  rail- 
road company  whereby  the  company  agreed  to  carry  free  material 
and  employees  to  and  from  points  designated  for  aftixing  and  remov- 
ing signs,  has  been  held  discriminatory.^* 

10.  23  L.RJ^.(N.S.)  218  note.  13.  Chicago,  etc.,  R.  Co.  v.  United 

11.  Louisville  &  NashviUe  R.  Co.  «.  States,  219  U.  S.  486,  31  S.  Ct.  272, 
Mottley,  219  U.  S.  467,  31  S.  Ct.  265,  55  U.  S.  (L.  ed.)  305. 

55  U.  S,  (L.  ed.)  297,  34  L.R.A.(N.S.)  23  L.RJV.(N.S.)  219  note. 

671.  14.  23  L.R.A.(N.S.)  217  note. 

12.  State  V.  Union  Pacific  R.  Co.,  15.  31  LJl.A.(N.S.)  657,  658  note. 
87  Neb.  29,  126  N.  W.  859,  31  h.RjL,  16.  National  Car  Advertising  Co.  v. 
(N.S.)  657;  McNeill  v.  Durham,  etc.,  Louisville  4  NashviUe  R.  Co.,  110  Va. 
R.  Co.,  132  N.  C.  510,  44  S.  E.  34,  95  413,  66  S.  E.  88,  24  L.R.A.(N.S.) 
A.  S.  R.  641,  67  L.R.A.  227.  1010. 
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70.  Allowance  for  Services  Performed  by  Shipper  Generally. — 
The  general  rule  which  prevents  a  carrier  from  accepting  services 
of  any  sort  as  payment  in  whole  or  in  part  for  transportation  is 
subject  to  exception  in  certain  cases  when  the  services  are  per- 
formed in  connection  with  the  particular  transportation  upon  which 
the  allowance  in  rates  is  made.  But  the  service  in  order  to  con- 
stitute a  consideration  in  support  of  such  an  allowance  must  be 
real,  and  shippers  cannot  be  granted  an  allowance  for  doing  work 
that  properly  belongs  to  them  to  do,  as  for  example,  carting  their 
freight  to  or  from  a  station,  for  that  would  be  a  mere  gratuity.*' 
Where  the  carrier  does  make  such  an  allowance  it  must  be  made  to  all, 
and  cannot  be  made  to  one  and  not  to  another  who  performs  the 
same  services,  nor  is  it  permissible  to  accomplish  this  end  by  the 
establishment  and  enforcement  of  an  arbitrary  rule,'^  but  tlie  carrier 
is  under  no  obligation  to  allow  other  shippers  to  render  and  furnish 
similar  services  and  instrumentalities  and  compensate  them  there- 
for. Such  discrimination  is  not  unlawful  provided  the  amount  of 
the  allowance  granted  to  one  shipper  is  not  unreasonable,  and  the  fact 
that  another  shipper  performed  a  similar  service  for  its  own  con- 
venience, if  tiie  carrier  is  under  no  obligation  to  perform  it,  would 
not  establish  its  right  to  compensation.**  At  one  time  it  was  not 
necessary  to  pubUsh  such  contracts  in  the  schedule  of  rates,  but 
in  view  of  the  fact  that  a  failure  to  do  so  could  easily  lead  to  unjust 
discrimination,  provision  was  made  therefor  by  rule  of  the  federal 
commission  and  afterward  by  the  federal  law.** 

71.  Elevating  Gram;  Storing  and  fading  Coal. — clear  example 
of  services  rendered  by  a  shipper  for  which  compensation  may.be 
made  is  found  in  the  elevation  of  grain  in  trcmsportation,  a  neces- 
sary process  in  transferring  the  grain  to  other  cars,  and  a  matter  of 
particular  concern  to  companies  at  their  termini  when  they  hnd  it 
advantageous  to  keep  their  own  cars  employed  on  their  own  line  and 
prevent  them  from  being  curled  beyond  their  own  termini  over 
connecting  lines.  At  the  time  of  elevation  the  grain  is  weighed, 
which  is  another  necessary  step  in  the  transportation,  and,  therefore, 
it  is  permissible  for  a  carrier  to  enter  into  a  contract  with  an  elevator 
company  for  payment  for  the  sen'ices  so  rendered,  although  such 
company  may  itself  be  a  large  shipper  of  grain,  and  the  contract 
makes  the  same  allowance  for  the  handling  of  the  elevator  companies' 
groin  as  for  that  of  other  and  competing  shippers,  notwithstanding 

17.  Wight  V.  United  States,  167  U.  56  U.  S.  (L.  ed.)  171. 

S.  512, 17  S.  Ct.  822, 42  U.  S.  (L.  eA.)  19.  United  States  v.  Baltimore,  etc, 

258;  Mitchell  Coal,  etc.,  Co.  v.  Penn-  R.  Co.,  231  U.  S.  274,  34  S,  Ct.  75. 

sylvanta  R.  Co.,  230  U.  S.  247,  33  S.  20.  Mitchell  Coal,  etc.,  Co.  v.  Penn- 

Ct.  916,  57  U.  S.  (L.  ed.)  1472.  sylvania  R.  Co.,  230  U.  S.  247,  33  S. 

18.  Union  Pae.  R.  Go.  v.  Updike  Ct  916,  57  U.  S.  (L.  ed.)  1472. 
Grain  Co.,  222  U.  S.  215,  32  S.  Ct.  39. 
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the  possibility  that  some  advantage  may  be  gained  as  a  result.  This 
practice  has  been  expressly  recognized  by  Congress  in  providing  that 
the  term  transportation  shall  include  elevator  facilities,  regardless 
of  the  ownership  thereof,  in  requiring  the  carrier  to  specify  the 
charges  made  therefor,  and  to  provide  such  facilities  on  demand,  and 
limiting  it  to  such  charges  for  the  facilities  so  furnished  as  may  be 
reasonable.  The  commission  may,  however,  under  a  power  to  fix  and 
determine  a  reasonable  charge  for  the  services,  establish  a  charge  so 
low  as  to  afford  little  or  no  profit  for  the  services  performed,^  and  may 
confine  the  allowance  made  by  a  carrier  to  the  elevator  company, 
upon  the  ^*ain  owned  by  such  company,  to  such  grain  as  is  re- 
shipped  within  a  given  period  of  time."  It  has  been  also  held  that 
an  allowance  does  not  necessarily  constitute  undue  discrimination 
which  is  based  upon  the  fact  that  a  shipper  has  built  a  dock  and 
pocket  for  storing  coal  on  the  carrier's  land  and  loads  the  coal  upon 
the  carrier's  cars.* 

72.  Hauling  on  Spur  Lines  and  Lighterage. — Shippers  may  per- 
form services  in  transportation  by  bringing  their  freight  over  a 
spur  track  to  the  line  of  the  carrier.  Where  this  is  done  the  question 
must  be  answered  before  they  can  properly  claim  an  allowance  for 
the  services  so  performed,  whether  the  carrier  was  under  any  obliga- 
tion to  perform  the  service,  for  otherwise  it  would  have  no  more 
right  to  pay  for  it  than  it  would  to  pay  a  merchant  for  hauling  his 
goods  in  a  wagon  to  the  railroad  depot  But  where  the  rate  given 
includes  the  haul  from  the  shipper's  mine,  mill  or  factory,  over 
spur  lines  to  the  station,  in  the.  accomplishment  of  which  the  carrier 
may  use  its  own  engines  or  employ  those  of  the  shipper  to  perform 
that  service,  and  it  chooses  to  employ  the  engines  of  the  shipper,  the 
shipper  may  fairly  be  said  to  furnish  a  facility  for  transportation 
for  which  he  may  reasonably  be  compensated.  The  carrier  may, 
however,  limit  the  length  of  the  haul  for  which  it  may  obligate  it- 
self to  make  an  allowance  by  fixing  the  distance  which  the  shipper 
may  be  from  his  station,  and  still  be  entitled  to  the  rates  set  forth  in 
the  schedule.*  On  the  other  hand  an  allowance  cannot  be  made  to 
a  shipper  for  the  use  of  his  private  track  or  tap  line  in  hauling  freights 
from  his  plant  out  to  the  carrier's  line,  for  this  is  not  a  service  which 
the  carrier  is  bound  to  perform.'    The  same  principles  may  be 

1.  Interstate  Commerce  Commission  3.  Root  v.  Long  Island  R.  Co.,  114 
V.  Peavey,  222  U.  S.  42,  32  S.  Ct.  22,  N.  Y.  300,  21  N.  E.  403,  11  A.  S.  R. 
56  U.  S.  (L.  ed.)  83;  Union  Pac.  R.  643,  4  L.R.A.  331. 

Co.  V.  Updike  Grain  Co.,  222  U.  S.  4.  Mitchell  Coal,  etc.,  Co.  v.  Penn- 

215,  32  S,  Ct.  39,  56  U.  S.  (L.  ed.)  sylvania  R.  Co.,  230  U.  S.  247,  33  S. 

171.  Ct.  916,  57  U.  «.  (L.  ed.)  1472. 

2.  Interstate  Commerce  Commission  5.  Chicago  &  Alton  R.  Co.  v.  United 
V.  Peavey,  222  U.  S.  42,  32  S.  Ct.  22,  States.  156  Fed.  558,  84  C.  C.  A.  324, 


56  U.  S.  (L,  ed.)  83. 


26  L.R.A.(N.S.)  551  and  note. 
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applied  to  lighterage,  and  so  where  a  railroad  fixes  a  schedule  of  ratea 
for  transportation  from  or  to  a  point  of  shipment,  as  for  example 
New  York  City,  which  includes  the  cost  of  li^terage,  it  may  specify 
that  only  those  shipments  offered  at  docks  within  a  given  reason- 
able arm  of  waterfront  on  either  shore  will  be  entitled  to  lighterage 
at  schedule  rates;  and  the  shippers  thereof  may  be  given  an  allowance 
upon  such  rates  if  the  services  are  performed  by  them,  and  a  refusal 
to  grant  a  similar  allowance  to  shippers  lightering  from  docks  out- 
side of  the  specified  area  will  not  constitute  unjust  discrimination, 
for  the  carrier  is  under  no  obligation  to  allow  such  other  shippers 
to-  render  the  services  offered  and  to  compensate  them  therefor. 
A  different  conclusion  would  undoubtedly  be  reached  if  the  shipper 
properly  offered  his  goods  for  shipment  within  the  specified  area, 
and  upon  failure  of  a  carrier  to  lighter  them  performed  that  service 
himself;  it  would  then  be  unjust  discrimination  to  refuse  the  same 
allowance  made  to  other  shippers  for  performing  the  same  service 

73.  Providing  Cars. — It  would  seem  to  be  well  established  that  the 
furnishing  of  cars  by  the  shipper  is  one  of  the  facilities  provided  or 
services  performed  in  reference  to  transportation  for  which  the  carrier 
is  entitled  to  make  a  reasonable  allowance,  provided  of  course  that 
this  is  not  made  a  cover  for  discriminating  rates  or  other  advantages 
to  such  owner  or  shipper.  Nor  is  there  any  valid  objection  to  such 
owner  using  them  excliisively  so  long  as  the  carrier  provides  equal  ac- 
commodation to  its  other  customers.  Aside  from  this  however,  a  ship- 
per is  not  bound  to  provide  a  car;  the  duty  of  providing  suitable  fa- 
cilities for  its  customei^  rests  upon  the  railroad  company,  and  if  in- 
stead of  providing  suiiicient  and  suitable  cars  itself,  this  is  done  by  cer- 
tain of  its  customers,  even  for  their  own  convenience,  yet  the  cars  thus 
provided  are  to  be  regarded  as  part  of  the  equipment  of  the  road. 
It  being  the  duty  of  a  railroad  company  to  transport  freight  for  all 
persons  indifferently  and  in  the  order  in  which  its  transportation  is 
applied  for,  it  cannot  be  permitted  to  suffer  freight  cars  to  be  placed 
upon  its  track  by  any  customer  for  his  private  use,  except  upon  the 
condition  that,  if  it  does  not  provide  other  cars  sufficient  to  trans- 
port the  freight  of  other  customers  in  the  order  that  application 
is  made,  they  may  be  used  for  that  purpose.  Were  this  not  so, 
a  mode  of  discrimination  fatal  to  all  successful  competition  by  small 
establishments  and  operators  with  larger  and  more  opulent  ones  could 
be  successfully  adopted  and  practiced  at  the  will  of  the  railroad 
company  and  the  favored  shipper.'  Carriers  cannot  be  charged 
with  discriminating  against  shippers  of  oil  in  barrels  because  they 
make  a  reasonable  charge  for  the  barrel  package  without  making  a 

6.  United  States  v.  Baltimore,  etc.,  7.  State  v.  Cincinnati,  ete.,  B.  Co., 
R.  Co.,  231  U.  S.  274,  34  S.  Ct  47  Ohio  St.  130, 23  N.  £.  923, 7  LJi.A. 
75.  319. 
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corresponding  charge  upon  shipments  in  tank  cars  owned  by  those 
shippers  who  can  afford  to  build  and  furnish  them,  the  carriers  having 
none  of  their  own,  where  the  transportation  by  tank  cars  is  more  re- 
munerative to  the  carriers  than  the  transportation  by  barrels,  and  the 
barrel  shippers  have  made  no  demand  for  tank  cars,  and  cannot  use 
them  economically  for  shipments,  on  account  of  ike  lack  of  facilities 
for  unloading  at  the  point  of  destination.^ 

Validity  of  Discriminatory  Contracts 

74.  In  General. — The  right  of  a  common  carrier  to  contract  with 
its  patrons  and  customers  as  to  the  payment  of  charges  for  services 
performed,  while  considerably  modified  both  by  the  rule  of  the 
common  law  and  statutory  provisions  has  not  been  wholly  removed. 
Prior  to  the  modern  regulative  legislation  this  liberty  was  con- 
siderably more  extensive.  It  has  already  been  pointed  out  that  at 
common  law  carriers  had  considerable  latitude  in  the  making  of 
special  contracts  to  special  individuals,  the  only  limitation,  according 
to  one  view,  being  that  no  one  should  be  charged  an  excessive  rate.' 
And  so  a  difference  in  the  charge  does  not  per  se  invaUdate  the  con- 
tracts as  inequitable  and  against  public  policy ;  but  to  have  tliis  effect 
there  must  be  an  element  of  unreasonableness  in  the  charge  itself, 
as  applied  to  the  services  rendered  between  the  parties  to  the  con- 
tract and  without  comparison  to  the  charges  against  others.  Inde- 
pendent of  statutes  and  provisions  in  their  charters  restricting  cor- 
porations within  certain  limits,  carriers  stand  in  the  community  as 
other  individuals  invested  with  the  power  to  contract  and  to  be  con- 
tracted with,  and  the  validity  of  their  contracts  depends  upon  the  same 
principles  which  govern  contracts  between  natural  persons.  It  is  too 
vague  to  say,  in  general  terms,  that  the  contract  is  inequitable  and 
against  public  policy,  and  therefore  not  enforceable.  To  be  void  on 
such  grounds,  it  must  run  counter  to  some  known  principle  of  equity 
or  contravene  some  well  established  doctrine  of  public  policy  for- 
bidding it.^*>  The  liberty  of  contract  allowed  under  such  a  statement 
is  more  extensive  than  &at  granted  in  the  majority  of  cases.  Never- 
theless, carriers  are  in  the  absence  of  statutory  prohibition  undoubted- 
ly competent  to  enter  into  contracts  for  special  rates  with  particular 
individuals  notwithstanding  the  fact  that  the  result  thereof  would 
be  discrimination,  provided  the  discrimination  is  not  undue  or  oppres- 
sive. And  so  it  is  lawful  for  a  common  carrier  to  make  a  contract  with 
a  particular  shipper  or  shippers  under  which  it  will  allow  a  rebate 
on  the  freight  charged  when  the  transit  is  ended.  The  shipper  need 
not  first  prove  ^at  the  rate  charged  and  paid  under  the  contract 

8.  Penn  Refining  Co.  v.  Western     9.  See  supra,  par.  35. 
New  York,  etc.,  R.  Co.,  208  U.  S.  208,     10.  Ex  parte  Benson,  18  S.  C.  38, 
28  S.  Ct.  2G8,  52  U.  S.  (L.  ed.)  456.     44  Am.  Rep.  504. 
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was  excessive  and  unjust ;  he  may  rest  his  right  to  recover  upon  the 
contract  stipulating  for  a  rebate.*'  It  is  generally  established,  how- 
ever, that  a  contract  for  a  discrimination  which  would  create  an  undue 
preference  is  void  as  against  public  policy,'^  and  so  an  agreement 
by  a  carrier  to  furnish  certain  facilities  to  one  customer  and  not  to 
another  would  be  void.**  But  the  matter  is,  under  the  general  rule 
of  the  law,  largely  one  of  fact,  and  where  it  appears  that  the  consider- 
ation given  for  the  special  preference  or  rebate  is  bona  fide,  a  con- 
tract, although  allowing  a  discriminating  rebate,  cannot  be  determined 
as  a  matter  of  law  to  be  invalid,'*  for  when  the  consideration  paid  for 
reduced  rates  by  a  favored  shipper  is  obviously  equal  to  the  discount 
allowed  him,  there  is  in  fact  no  discrimination  and  the  contract 
is  not  obnoxious  to  the  law.** 

75.  Contracts  Inconsistent  with  Published  Rates. — Tt  was  not  orig- 
inally necessary  for  the  carrier  to  give  notice  of  variations  from  the 
schedule  made  in  favor  of  special  shippers."  But  the  readiness 
with  which  discriminations  resulting  in  undue  preferences  could 
be  accomplished  through  special  contracts  concerning  which  no 
notice  to  the  general  public  was  given  and  the  difficulty  incident  to 
ascertaining  such  undue  preferences  led  early  in  the  history  of  regula* 
tion  to  the  requirement  of  publicity  in  the  making  and  filing  of  rates. 
The  early  requirements  concerning  the  setting  forth  of  rates  in 
schedules  were  confined  in  their  scope  to  a  statement  of  actual  charges 
for  transportation  from  the  point  of  shipment  to  the  point  of  delivery. 
There  was  no  necessity  of  including  in  the  statement  a  list  of 
charges  or  facilities  furnished  which  were  not  directly  connected 
with  the  service  of  transportation."  Failure  to  publish  these  items 
could,  however,  easily  lead  to  unjust  discrimination  and  the  require- 

H.  Cleveland,  etc.,  R.  Co.  v.  Closs-  447,  55  L.R.A.  601;  Cumberland  Tele- 

er,  126  Ind.  348,  26  N.  E.  159,  22  A.  phone  &  Telegraph  Co.  v.  Morgan's 

S.  K.  593,  9  L.R.A.  754.  Louisiana  &  T.  R.  Co.,  51  La.  Ann.  29, 

12.  Bayles  v.  Kansa.  Pacific  R.  Co.,  24  So.  803,  72  A.  S.  R.  442. 

13  Colo.  181,  22  Pac.  341,  5  L.R.A.  12  L.Ii.A.(N.S.)  506  et  seq.  note. 

480;  Raleigh  etc.,  R.  Co.  t?.  Swanson,  14.  Cleveland,  etc.,  R.  Co.  v.  Closs- 

102  Ga.  754,  28  S.  E.  601,  39  L.R.A.  er,  126  Ind.  348,  26  N.  E.  159,  22  A. 

275;  Indianapolis  D.  &  S.  R.  Co.  v.  S.  R.  593,  9  L.R.A.  7.54;  Root  v.  Long 

Ervin,  118  III.  250,  8  N.  E.  862,  59  Island  R.  Co.,  114  N.  Y.  300,  21  N. 

Am.  Rep.  369;  Cleveland,  etc.,  R.  Co.  E.  403,  11  A.  S.  R.  643  and  note,  4 

V.  Himrod  F.  Co.,  37  Ohio  St.  321,  41  L.R.A.  331;  Hoover  v.  Pennsylvania 

Am.  Rep.  509;  Hoover  v.  Pennsylvania  R.  Co.,  156  Pa.  St.  220,  27  Atl.  282, 

R.  Co.,  156  Pa.  St.  220,  27  Atl.  282,  36  A.  S.  R.  43  and  note,  22  L.R.A.  263. 

36  A.  S.  R.  43,  22  L.R.A.  263;  Fitz-  15.  9  L.R.A.  758  note, 

gerald  v.  Grand  Trunk  R.  Co.,  63  Vt  16.  Bayles  v,  Kansas  Pacific  R.  Co., 

169,  22  Atl.  76,  13  L.R.A.  70.  13  Colo.  181,  22  Pac.  341,  5  L.R.A. 

9  L.RJV.  757  note.  480;  Hoover  v.  Pennsylvania  R.  Co, 

IS.  Louisville  &  Nashville  R.  Co.  «.  156  Pa.  St.  220,  27  Atl.  282,  36  A.  S. 

Pittsburgh  &  Kanawha  Coal  Co.,  Ill  R.  43,  22  L.R.A.  263. 

Ey.  960,  64  S.  W.  969,  08  A.  S.  R.  17.  Interstate  Commerce  Commis- 
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ments  have  been  extended  by  statute  or  rule  of  commissions,  as  new 
devices  for  evading  the  restraints  upon  undue  preferences  have  been 
developed,  and  under  the  federal  act  carriers  must  give  notice  in  the 
tariff  schedule  posted,  not  only  of  the  rates  for  transportation  proper 
but  also  of  free  cartage,  lighterage,  ferriage  or  any  other  accessorial 
.  service  ihai  will  be  furnished.^*  it  was  at  one  time  held  that  these 
schedules  were  no  part  of  the  law  of  which  the  shippers  could  be 
held  to  have  notice.  The  motive  of  tlie  requirement  was  said  to  be 
the  protection  of  peraons  dealing  with  common  carriers,  and  there- 
fore it  was  held  that  a  carrier  could  not  be  permitted  to  secure  a 
shipment  from  a  shipper  who  was  entirely  ignorant  of  the  schedule 
rates  approved  by  the  commission,  under  an  agreement  to  carry  at 
a  certain  price,  much  less  than  the  schedule  rate,  and  then  refuse 
to  deliver  the  goods  until  the  higher  schedule  rate  was  paid.*'  Such 
conclusion  has,  however,  been  directly  overruled  in  several  cases, 
and  it  has  been  established  that  when  a  schedule  of  rates  is  filed  the 
shipper  as  well  as  the  carrier  is  bound  to  take  notice  of  it  and  so  long 
as  it  remains  operative,  it  is  conclusive  as  to  the  rights  of  the  parties.*" 
And  so  one  who  has  obtained  from  a  common  carrier  the  transporta- 
tion of  goods  from  one  state  to  another  at  a  rate,  specified  in  the  bill 
of  lading,  less  than  the  published  schedule  rates,  filed  with  and 
approved  by  the  Interstate  Commerce  Commission,  and  in  force  at  the 
time,  whether  or  not  he  knew  that  the  rate  obtained  was  less  than  the 
schedule  rate,  is  not  entitled  to  recover  the  goods,  or  damages  for 
their  detention,  upon  the  tender  of  payment  of  the  amount  of  charges 
named  in  the  bill  of  lading,  or  of  any  sum  less  than  the  schedule 
charges;  in  other  words,  whatever  may  be  the  rate  agreed  upon,  the 
carrier's  lien  on  the  goods  is  for  the  amount  fixed  by  the  published 
schedule  of  rates  and  charge,  and  this  lien  can  be  discharged,  and  the 
consignee  can  become  entitled  to  the  goods,  only  by  the  payment  or 
tender  of  payment  of  such  cunount.^  Not  only  is  the  carrier  entitled 


sion  V.  Detroit,  G.  H.  &  M.  Ry.  Co., 
I(i7  U.  S.  633,  17  S.  Ct.  986,  42  U.  S 
(L.  ed.)  306. 

18.  Mitchell  Coal  &  Coke  Co.  v. 
Pennsylvania  R.  Co.,  230  tj.  S.  247, 
33  S.  Ct.  916,  57  U.  S.  (L.  ed.)  1472. 

19.  Mobile,  etc.,  R.  Co.  v.  Dismukes, 
94  Ala.  131, 10  So.  289,  17  L.R.A.  113, 
overruled  in  Southern  R.  Co.  v.  Harri- 
son, 119  Ala.  530,  24  So.  552,  72  A. 
S.  R.  936,  43  L.R.A.  385;  Illinois  Cent. 
R.  Co.  V.  Seitz,  214  111.  350,  73  N.  E. 
585, 105  A.  S.  R.  108.  And  see  Chica- 
go, St.  L.  &  P.  R.  Co.  V.  Woleott,  141 
Ind.  267, 39  N.  £.  451,  60  A.  S.  B.  320, 
for  a  statute  so  providing. 

20.  Texas  &  P.  B.  Co.  v.  Ungg,  202 


U.  S.  242,  26  S.  Ct.  628,  50  U.  S.  (L. 
ed.)  1011 ;  Armour  Packing  Co.  v. 
United  States,  209  U.  S.  56,  28  S.  Ct. 
428,  52  U.  S.  (L.  ed.)  681;  Chicago, 
etc.,  R.  Co.  V.  Kirby,  225  U.  S.  155,  32 
S.  Ct.  648,  56  U.  S.  (L.  ed.)  1033, 
Ann.  Cas.  1914A  501;  Atchison,  etc., 
R.  Co.  V.  Robinson,  233  U.  S.  173,  34 
S.  Ct.  556;  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  "Wolf,  100  Ark.  22,  139  S.  W. 
536,  Ann.  Cas.  1913C  1384  and  note; 
Haurigan  v.  Chicago  &  N.  W.  B.  Co., 
80  Neb.  132,  113  N.  W.  983,  16  Ann. 
Cas.  450. 

1.  Southern  R.  Co.  v.  Harrison,  Llit 
Ala.  539,  24  So.  552,  72  A.  S.  B.  936, 
43  I4.B.A.  385;  Schenberger  v.  Uniw 
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to  charge  the  publibhed  rate,  but  it  is  required  so  to  charge,  and 
when  the  charge  is  collected  cannot  pay  back  any  part  thereof  under 
any  pretense,  however  equitable,  to  any  shipper  or  to  every  shipper.* 
A  rebate,  or  a  concession,  from  a  part  of  a  single  rate,  whereby 
property  is  transported  thereunder  at  a  less  rate  than  the  established 
rate,  is  a  concession  from  the  entire  rate,  and  renders  all  transportation 
thereunder  illegal.*  Moreover,  there  is  no  provision  made  for  the 
filing  and  publishing  of  special  contracts  with  shippers,  and  there- 
fore no  method  of  making  them  public  and  lawful  •  The  stringency 
of  the  modern  rule  against  discrimination  is  evidenced  by  the  fact 
that  it  is  not  permissible  for  the  carrier  to  guarantee  in  a  special  case 
a  particular  connection  and  transportation  by  a  particular  train,  for 
that  would  give  an  advantage  or  preference  not  open  to  all,  and  not 
provided  for  in  the  published  tariff.*  Although  the  contract  as  to  the 
special  rates  may  be  void,  it  does  not  follow  that  the  whole  contract  of 
carriage  is  void.  And  so  the  carrier  cannot  be  excised  from  all 
liability.  The  shipper  may  properly  recover  for  loss  or  damage  to  his 
goods  under  the  contract.®  Rates  are  estabHshed  when  the  schedules 
are  published  and  filed  with  the  commission.  The  requirement  of 
posting  is  for  the  benefit  of  the  public  but  it  is  not  a  condition  pre- 
cedent to  the  taking  effect  of  the  rate.^ 

76.  Effect  on  Connecting  Carrier  of  Invalidity  of  Initial  Carrier's 
Coatract. — It  is  clear  in  view  of  the  conclusive  character  given  to  the 
published  rates  that  a  connecting  carrier  is  not  bound  by  a  contract 
made  by  the  initial  carrier  by  which  the  shipper  was  to  pay  a  less 
rate  than  the  established  rate;  and  such  carrier  is  therefore  entitled 
to  demand  and  receive  the  rates  as  established  though  such  amount 
is  in  excess  of  the  rate  agreed  upon  in  the  bill  of  lading  issued  by  the 
initial  carrier.  And  this  is  so  whether  the  stipulated  rate  was  obtained 
by  fraudulent  representations  on  the  part  of  the  shipper  or  whether 
such  rate  was  the  result  of  a  mistake  on  the  part  of  the  agent  of  the 
initial  carrier.*    Moreover  a  connecting  carrier  which  takes  cars  as 


Pac.  R.  Co.,  84  Kan.  79.  ?13  Pae.  433, 
33  L.R.A.(N.S.)  3bi  and  note;  Atchi- 
son, etc.,  R.  Co.  V.  Bell,  31  Okla.  238, 
120  Pac.  987, 38  LJIA.(N.S.)  351  and 
note. 

2.  Peansylvania  R.  Co.  t>.  Interna- 
tional Coal  Min.  Co.,  230  U.  S.  184, 
33  S.  Ct.  893,  57  U.  S.  (L.  ed.)  1446. 

3.  Armour  Packing  Co.  v.  United 
States,  153  Fed.  1,  82  C.  C.  A.  135, 
14  LJB.A.(N.S.)  400. 

4.  Armour  Packing  Co.  v.  United 
Stotes,  209  U.  S.  56,  28  S.  Ct.  428,  52 
U.  S.  (L.  ed.)  681. 

14  LJl.A.(N.S.)  400  note. 

6.  Chicago,  etc.,  R.  Co.  v.  Kirby,  225 


U.  S.  155,  32  S.  Ct.  648,  56  U.  S.  {L. 
ed.)  1033;  Ann.  Cas.  1914A  501  and 
note. 

6.  Merchants'  Cotton  Press  &  Stor- 
age Co.  V.  Insurance  Co.  of  North  Am- 
erica, 151  U.  S.  368,  14  S.  a.  367,  3b 
U.  S.  (L.  ed.)  195. 

7.  Texas,  etc.,  R.  Co.  v.  Cisco  Oil 
MiU,  204  U.  S.  449,  27  S.  Ct.  358,  51 
U.  S.  (L.  ed.)  562;  Kansas  City  South- 
em  B.  Co.  r.  C.  H.  Alhers  Commis- 
sion  Co.,  223  U.  S.  573,  32  S.  Ct.  316, 
56  U.  S.  (L.  ed.)  556;  United  States 
V.  iMUler,  223  V.  S.  599,  32  8.  Ct  323, 
56  U.  S.  (L.  ed.)  568. 

8.  14  Lit.A.(N.S.)  402  not*. 


Digitized  by 


77,  78 


CARRIERS 


4  R.  C.  L. 


they  are  delivered  to  it  by  the  initial  carrier  is  not  liable  for  discrim- 
ination in  favor  of  the  shippers  committed  by  the  initial  carrier,  in 
allowing  a  lower  rate  for  oil  shipped  iu  tank  cars,  owned  by  the  ship- 
pers, than  it  gives  to  shippers  of  oil  in  barrels,  when  the  joint  rate 
for  the  latter  6er\'ice  is  itseli  reasonable.* 

77.  Effect  on  Existing  Contract  of  Change  of  Statute  or  Rate. — Tn 
view  of  tlie  holding  that  a  published  tariff  has  the  effect  of  a  statute 
both  as  to  the  shipper  and  carrier,**  we  may  properly  consider  the 
question  of  the  effect  upon  an  existing  contract  for  transportation,  of  a 
change  due  to  an  order  of  a  commission  and  of  a  change  due  to  a 
statute,  as  subject  to  an  application  of  the  same  rules.  The  courts 
have  been  practically  unanimous  in  holding  that  contracts  between 
carrici^  and  shippers  as  to  charges  or  rates  are  subject  to  modiHcation 
upon  the  adoption  of  statutes  inconsistent  therewith.**  The  contract 
must  be  presumed  to  have  been  made  in  view  of  the  continuing  power 
of  the  legislature  to  control  the  transportation  done  by  common 
carriers  subject  to  its  jurisdiction.  The  same  reasoning  in  reference 
to  the  act  of  a  commission  leads  to  the  same  result,*'  and  it  may  be 
tu-gued  with  particular  force  in  the  latter  case,  when  the  statute  vests 
in  the  commission  the  power  to  change  rates,  that  the  contract  was 
entered  into  with  the  understanding  of  the  power  of  the  commission  to 
revise  it,  and  that,  therefore,  the  law  may  be  considered  as  read  into 
the  contract  when  made  and  becomes  a  part  of  it.  And  where  a 
statute  provides  for  the  publication  of  rates,  and  makes  the  rates  as 
published  conclusive,  a  shipper  who  enters  into  an  agreement  for 
transportation  extending  over  a  considerable  period  of  time  does  so 
subject  to  the  possible  change  of  the  published  rate  in  the  manner 
fixed  by  statute.  This  is  read  into  his  contract  and  becomes  a  part 
of  it,  although  it  may  result  therefrom  that  the  carrier  may  arbitrarily 
change  a  rate  upon  ihe  faith  of  which  the  contract  was  entered  into.*' 

IV.  Rates  and  Rate  Regulation 
Legislative  Control  Generally 

78.  General  Scope  of  Legislative  Power. — In  view  of  the  duty 
imposed  upon  common  carriers  to  carry  for  all  and  to  charge  no  more 

9.  Penn  Refining  Co.  v.  Western  10  Mont.  168,  25  Pac.  120,  11  L.R.A, 
New  York,  etc.,  R.  Co.,  208  U.  S.  208,  246. 

28  S.  Ct.  268,  52  XI.  S.  (L.  ed.)  456.  14  L.R.A.(N.S.)  403  note. 

10.  Pennsylvania  R.  Co.  r.  Inter-  12.  Portland  R.,  etc.,  Co.  t>.  Rail- 
national  Coal  Min.  Co.,  230  U.  S.  184,  road  Commission  of  Oregon,  229  U.  S. 
33  S.  Ct.  893,  57  U.  S.  (L.  ed.)  1446.  397,  33  S.  Ct.  820,  57  U.  S.  (L.  ed.) 

11.  Louisville,  etc,  R.  Co.  v.  Mott-  1248. 

ley,  219  U.  S.  467,  31  S.  Ct.  265,  55  13.  Armour  Packing  Co.  v.  United 

U.  S.  (L.  ed.)  297,  34  L.R.A.(N.S.)  States,  209  U.  S.  56,  28  S.  Ct.  428,  52 

671;  Bullard  v.  Northern  Pae.  R.  Co.,  U.  S.  (L.  ed.)  681;  Armour  Packing 
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than  a  reasonable  compensation,  it  is  clear  that  control  over  rates  by 

some  governmental  authority  is  necessary  in  order  to  determine  in  a 
given  case  what  constitutes  a  reasonable  compensation,  charge  or  rate. 
The  property  of  the  common  carrier  being  devoted  to  a  use  in  which 
the  public  has  an  interest,  it  ceases  during  such  use  to  be  a  subject  of 
a  mere  private  right,  and  the  owner  must,  to  the  extent  of  that  u^e, 
submit  to  be  controlled  by  the  public  for  the  common  good  so  long 
as  such  use  is  maintained,  and  he  is  deprived  of  the  right  to  make 
arbitrary  or  excessive  charges  for  its  use  by  the  public,  and  must  be 
content  with  a  reasonable  compensation.  In  the  absence  of  legislative 
regulation  what  is  a  reasonable  compensation  is,  under  the  common 
law,  a  matter  to  be  determined  by  the  courts;  but  this  may  be  changed 
by  statute  and  the  legislature  may  exercise  such  authority  by  prescrib- 
ing the  maximum  rates  of  charges  to  be  made  by  common  carriers;^* 
that  is,  the  legislature  may  declare  what  shall  be  a  reasonable  com- 
pensation for  the  services  performed,  and  it  may  do  so  by  fixing  a 
maximum  beyond  which  any  charge  made  will  be  considered  un- 
reasonable. It  is  manifest,  therefore,  that  the  exercise  of  control 
over  rates  by  the  legislative  branch  of  the  government,  establishes 
no  new  principle  in  the  law;  it  merely  gives  a  new  etfect  to  an  old 
one.^*  But  it  seems  clear  that  there  is  a  distinction  between  the  judi- 
cial and  legislative  power  over  rates.  The  former  deals  with  existing 
rates.  Its  exercise  is  confined  to  a  determination  of  whether  a  given 
rate  is  a  reasonable  one,  while  the  latter  may  exercise  a  more  extensive 
control  by  prescribing  rates  that  shall  be  reasonable  for  the  future.'* 


Co.  V.  United  States,  153  Fed.  1,  82  Ct.  729,  57  U.  S.  (L.  ed.)  1511,  48 

C,  C.  A.  135,  14  L.Rji..(N.S.)  400.  L.R.A.(N.S.)   1151;  Pensaeola,  etc., 

38  L.R.A.(N.S.)  358  note.  K.  Co.  v.  State,  25  Fla.  310,  5  So.  8J3, 

14.  Chicago,  etc.,  R.  Co.  v.  Iowa,  3  L.R.A.  661;  Stephen  v.  Central  of 

94  U.  S.  150,  24  U.  S.  (L.  ed.)  94;  Georgia  R.  Co.,  138  Ga.  625,  75  S.  K. 

Stone  V.  Farmers'  Loan  &  Trust  Co.,  1041,  Ann..  Cos.  1913E  609,  42  L.R.A. 

116  U.  S.  307,  6  S.  Ct.  334,  388,  1191.  (N.S.)  541;  Bullard  v.  Northern  Pac. 

29  U.  S.  (L.  ed.)  636;  Dow  v.  Beidel-  R.  Co.,  10  Mont.  168,  25  Pac.  120,  11 

man,  125  U.  S.  680,  8  S.  Ct.  1028,  31  L.RJI.  246;  Seward  v.  Denver  &  R.  G. 

U.  S.  (L.  ed.)  841;  Georgia  R.  &  B.  R.  Co.,  17  N.  M.  557, 131  Pac.  980,  4fi 

Co.  V.  Smith,  128  U.  S.  174,  9  S.  Ct.  L.R.A.(N.S.)   242;  Lough  v.  Outcr- 

47, 32 U.S.  (L.ed.)  377;  Chicago, etc.,  bridge,  143  N.  Y.  271,  38  N.  E.  2&2, 

R.  Co.  V.  Minnesota,  134  U.  S.  418, 10  42  A.  S.  R.  712,  25  L.R.A.  674;  Slate 

S.  Ct.  462,  702,  33  U.  S.  (L.  ed.)  970;  v.  Northern  PaeiBc  R.  Co.,  19  N.  D. 

Charlotte,  etc.,  R.  Co.  v.  Gibbes,  142  45,  120  N.  W.  869,  25  L.R.A.(N.S.) 

U.  S.  386, 12  S.  Ct.  255,  35  U.  S.  (L.  1001  and  note;  State  v.  Central  Ver- 

ed.)  1051;  Chicago,  etc.,  R.  Co.  v.  mont.  Rv.  Co.,  81  Vt.  463,  71  Atl.  194, 

Wellman,  143  U.  S.  339, 12  S.  Ct.  400,  130  A.  S.  R.  1065. 

36  U.  S.  (L.  ed.)  176;  Budd  v.  New  33  L.R.A.  179  note. 

York,  143  U.  S.  517, 12  8.  Ct.  468,  30  15.  Dow  v.  Beiddman,  125  U.  S. 

U.  S.  (L.  ed.)  247;  Lake  Shore  etc.,  680,  8  S.  Ct.  1028,  31  U.  S.  (L.  ed.) 

R.  Co.  V.  Smith,  173  U.  S.,684,  19  S.  841. 

Ct.  565,  43  U.  S.  (L.  ed.)  858;  Minne-  16.  Intn^tate  Commerce  Commis- 

sota  Rate  Cases,  230  U.  S.  352,  33  S.  sion  r.  Cineiunati,  etc.,  R.  Co.,  167  U. 
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The  legislature  may  directly  fix  the  rates  of  charges  to  be  made  and 
it  has  also  the  right  to  declare  what  is  reasonable,  and  when  it  does  so 
a  charge  beyond  the  maximum  fixed  by  it  must  be  regarded  as  un- 
reasonable.The  power  to  make  rates  is  legislative  rather  than 
judicial.*®  Constitutional  provisions  expressly  conferring  control  over 
rates  are  frequently  adopted,'*  but  independently  of  them  the  legis- 
lature possesses  the  power  of  regulation,***  providing  the  chartet  grant- 
ed the  carrying  company  does  not  constitute  a  contract  depriving  the 
state  of  its  authority,  and,  in  the  case  of  regulation  by  state  legis- 
latures, providing  the  exercise  of  the  power  does  not  amount  to  a  regu- 
lation of  foreign  or  interstate  commerce,*  and  that  it  does  not  require 
the  performance  of  the  service  of  carriage  without  reward,  or  upon 
conditions  amounting  to  the  taking  of  property  for  public  use  with- 
out just  compensation.* 

79.  Carrier's  Right  to  Reasonable  Compensation. — Although  a  rail- 
road is  a  quasi  public  corporation  and  operates  a  public  highway, 
it  has  nevertheless  rights  which  the  legislature  cannot  take  away. 
Although  it  is  under  governments  control;,  that  control  must  be 
exercised  with  due  regard  to  constitutional  guaranties  for  the  protec- 
tion of  property.'  And  so  the  power  which  a  legislature  has  to  limit 
or  regulate  rates  is  not  without  limit.  This  power  to  regulate  is 
not  a  power  to  destroy.  Under  a  pretense  of  regulating  fares  and 
freights,  the  state  cannot  require  a  railroad  corporation  to  carry  per- 
sons or  property  without  reward,  neither  can  it  do  that  which  in 
law  amounts  to  a  taking  of  private  property  for  public  use  without 
just  compensation,  or  without  due  process  of  law.*  In  applying  this 
rule  the  question  has  arisen  whether  the  legislative  power  is  Hmited 


S.  479, 17  S.  Ct.  896,  42  U.  S.  (L.  ed.)  149  lU.  361,  37  N.  E.  247,  41  A.  S.  R. 

243.  278,  24  L.R.A.  141. 

17.  Chicago,  etc.,  R.  Co.  v.  Jones,  1.  Chicago,  etc.,  R.  Co.  v.  Jones,  149 
149  111.  361,  37  N.  E.  247,  41  A.  S.  R.  lU.  361,  37  N.  E.  247,  41  A.  S.  R.  278, 
278,  24  L.R.A.  141.  24  L.R.A.  141. 

18.  Lake  Shore,  etc.,  R.  Co.  V.  Smith,  3  L.RjL.  661  note;  9  LJI.A.  756 
173  U.  S.  684,  19  S.  Ct.  565,  43  U.  S.  note. 

(L.  ed.)  858;  Minnesota  Rate  Cases,  2.  Georgia  R.  &  B.  Co.  v.  Smith,  128 

230  U.  S.  352,  33  S.  Ct.  729,  57  U.  S.  U.  S.  174,  9  S.  Ct  47,  32  U.  S.  (L.  ed.) 

(L.  ed.)  1511,  48  L.R.A.(N.S.)  1151.  377;  Lake  Shore,  etc.,  R.  Co.  v.  Smith, 

3  L.K.A.  661  note.  173  U.  S.  684,  19  S.  Ct.  565,  43  U.  S. 

19.  Stephens  v.  Central  of  Georgia  (L.  ed.)  858. 

R.  Co.,  138  Ga.  625,  75  S.  E.  1041,  9  L.R.A.  754  note. 

Ann.  Cas.  19i3E  609,  42  L.R.A.(N.S.)  3.  Lake  Shore,  etc.,  R.  Co.  c.  Smith, 

541;  State  v.  Northern  Pacific  R.  Co.,  173  U.  S.  684,  19  S.  Ct.  565,  43  U.  S. 

19  N.  D.  45, 120  N.  W.  869,  25  LJl.xV.  (L.  ed.)   858;  Pingree  v.  Michigan 

(N.S.)  1001.  Central  R.  Co..  118  Mich.  314,  76  N. 

20.  Portland  R.  etc.,  Co.  v.  Rail-  W.  635,  53  L.R.A.  274. 

road  Commission  of  Oregon,  229  U.  S.  4.  Stone  v.  Farmers'  L.  &  T.  Co., 

397,  33  S.  Ct.  820,  57  U.  S.  (L.  ed.)  116  U.  S.  307,  6  8.  Ct.  334,  388,  1191, 

1248:  Chicago,  etc.,  R.  Co.  v.  Jones,  29  U.  S.  (L.  ed.)  636}.Dow  v.  Beidel- 
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to  the  making  of  such  rates  as  are  reasonable,  or  only  to  such  as  do 
not  operate  to  deprive  the  railroad  companies  of  their  property  with- 
out just  compensation,  or  without  due  process  of  law.  It  has  been 
stated  that  it  is  only  when  rates  of  fare  are  so  unreasonable  as  to  make 
the  enforcement  of  the  law  establishing  them  equivalent  to  taking 
property  without  compensation,  that  the  coiporation  will  be  held  to 
have  been  deprived  of  its  property  without  due  process  of  law,  or 
denied  the  equal  protection  of  the  laws.^  A  more  accurate  manner  of 
stating  the  rule  is  that  the  rates  established  by  the  legislature  must  be 
reasonable  both  to  the  carrier  and  to  the  public,  and  in  order  to  be 
considered  reasonable  they  must  be  such  as  will  admit  of  the  carrier 
earning  a  compensation  that  under  all  the  circumstances  shall  be 
Just  to  it  and  to  the  pubUc*  If  tlie  rates  are  fixed  at  an  amount 
insufficient  to  permit  the  carrier  to  obtain  a  reasonable  return  for 
the  services  rendered,  they  are  invalid.^  The  authority  to  legislate 
in  regard  to  rates  comes  from  the  power  to  prevent  extortion  or 
unreasonable  charges  or  exactions  by  common  carriers  or  others 
exercising  a  calling  and  using  their  property  in  a  manner  in  which 
the  public  have  an  interest.  To  say  that  the  legislature  has  power 
absolutely  to  repeal  the  charter  of  the  company,  and  thus  to  ter- 
minate its  legal  existence,  does  not  answer  the  objection  that  this 
particular  exercise  of  legislative  power  is  neither  necessary  nor  ap- 

man,  125  U.  S.  680,  8  S.  Ct.  1028,  31  Chicago,  199  HI.  484,  65  N.  E.  451,  59 

U.  S.  (L.  ed.)  841;  Georgia  R.  &  B.  LJl.A.  631. 

Co.  V.  Smith,  128  U.  S.  174,  9  S.  Ct.  6.  Lake  Shore,  etc.,  R.  Co.  v.  Smith, 

47,  32  U.  S.  (L.  ed.)  377;  Budd  v.  New  173  U.  S.  684, 19  S.  Ct,  565,  43  U.  S. 

York,  143  U.  S.  517, 12  S.  Ct.  468,  36  {L.  ed.)  858;  Com.  v.  InteraUte  Cou- 

IT.  S.  (L.  ed.)  247;  Covington  &  L.  solidated  Street  R.  Co.,  187  Mass.  436. 

Turnpike  Road  Co.  v.  Sandford,  164  73  N.  E.  530,  2  Ann.  Cas.  419,  11 

U.  S.  578,  17  S.  Ct.  198,  41  U.  S.  (L.  L.R.A.(N.S.)  973;  Seward  v.  Denver, 

ed.)  560;  Smyth  v.  Ames,  169  U.  S.  etc.,  R.  Co.,  17  N.  M.  557,  131  Pac. 

46G,  18  S.  Ct.  418,  42  U.  S.  (L.  ed.)  980,  46  L.R.A.(N.S.)   242;  State  v. 

819;  Pensacola,  etc.,  R.  Co.  v.  State,  Northern  Pacific  R.  Co.,  19  N.  D.  45, 

25  Fla.  310,  5  So.  833,  3  L.R.A.  661;  120  N.  W.  869,  25  L.R.A.(N.S.)  1001. 

Indianapolis  v.  Navin,  151  Ind.  139,  7.  Atlantic  Coast  Line  R.  Co.  v. 

156,  47  N.  E.  525,  51  N.  E.  80,  41  North  Carolina  Corp.  Commission,  206 

L.R.A.  337;  Atty-Gen.  v.  Old  Colony  U.  S.  1,  27  S.  Ct.  585,  51  U.  S.  (L. 

R.  Co.,  160  Mass.  62,  35  N.  E.  252,  22  ed.)  933,  11  Ann.  Cas.  398;  Missouri 

L.R.A.  112;  State  v.  Central  Vermont  Pac.  R.  Co.  v.  Tucker,  230  U.  S.  340, 

R.  Co.,  81  Vt.  463,  71  At!.  194,  130  33  S.  Ct.  961,  57  U.  S.  (L.  ad.)  1507; 

A.  S.  R.  1065;  Com.  v.  Atlantic  Coast  San  Diego  Water  Co.  v.  San  Diego, 

Line  R.  Co.,  106  Va.  61,  55  S.  E.  572,  118  Cal.  556,  50  Pac.  633,  62  A.  S.  R. 

117  A.  S.  R.  983,  9  Ann.  Cas.  1124,  7  261,  38  L.R.A.  460;  State  v.  Central 

L.R.A.(N.S.)  1086.  Vermont  R.  Co.,  81  Vt.  463,  71  AH. 

9  L.R.A.  754  note;  14  Ann.  Cas.  194, 130  A.  S.  R.  1065. 

615  note.  31  A.  S.  R.  500  note.  - 

6.  Chicago  Union  Traction  Co.  r. 
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propriate  to  carry  into  execution  any  valid  power  of  the  state  over 
the  conduct  of  the  business  of  its  creature.  To  terminate  the  charter 
and  thus  end  the  legal  life  of  the  company  does  not  take  away  ita 
property,  but,  on  the  contrary,  leaves  it  iJl  to  the  shareholders  of 
the  company  after  the  payment  of  its  debts.*  On  the  same  reason- 
ing the  Umitation  upon  legislative  power  is  made  applicable  not 
only  to  the  domestic  corporations  within  a  stat«,  but  equally  pro- 
tects a  foreign  corporation  doing  business  within  the  state.*  The 
private  property  embarked  in  the  business  of  a  common  carrier  is 
not  placed  at  the  mercy  of  legislative  caprice.  It  rests  secure  under 
the  constitutional  protection  which  extends  not  merely  to  the  titl& 
but  to  the  right  to  receive  just  compensation  for  the  service  given  to 
the  public,  and  in  determining  whether  that  right  has  been  denied, 
each  caqp  must  rest  upon  its  special  facts.^*  But  in  view  of  tiie  fact 
that  the  determination  of  what  is  a  reasonable  charge  is  in  each 
case  a  matter  for  judicial  decision,  in  the  absence  of  legislative  ex- 
pression, it  cannot  be  held  that  a  statute  which  prohibits  under  penalty 
the  charging  of  more  than  a  fair  and  reasonable  rate  is  invalid 
because  it  does  not  determine  what  is  a  fair  and  reasonable  charge, 
especially  where  a  provision  is  made  by  the  statute  for  the  iixing  of 
reasonable  rates  by  commissioners.** 

80.  Power  to  Make  Contracts  for  or  Annul  Contracts  of  Carriers. — 
It  does  not  fall  within  the  rate  fixing  power  of  the  legislature  to 
make  a  contract  between  two  or  more  persons  which  they  do  not  choose 
to  make,  although  it  may  sometimes  impose  duties  which  can  be 
enforced  as  if  they  arose  from  contract.  It  may  also,  it  seems, 
determine  the  form  of  ^e  contracts  which  common  carriers  of  persons 
or  merchandise  may  make  concerning  transportation  and  delegate 
this  power  to  a  board  of  public  officers;  nevertheless  it  cannot  delegate 
this  power  to  private  persons  or  corporations,  and  therefore  it  cannot 
provide  that  one  railroad  company  may  issue  mileage  tickets  under 
conditions  provided  by  it  which  shall  be  good  over  the  line  of  another 
railroad.  For  by  so  doing,  the  company  issuing  the  ticket  would  be 
authorized  to  make  a  contract  for  another  under  conditions  determined 
by  itself,  although  it  might  not  in  fact  be  the  agent  of  such  other  in  the 
transaction.*'  It  has  also  been  stated  that  the  legislature  cannot 
annul  the  contracts  of  a  carrier  with  third  persons  under  its  power  to 

8.  Lake  Shore,  etc.,  R.  Co.  v.  Smith,  1511,  48  L.R.A.(N.S.)  1151. 

173  U.  S.  684,  19  S.  Ct.  565,  43  U.  S.  11.  Chicago,  etc.,  R.  Co.  «.  Jones„ 
(L.  ed.)  858.  149  lU.  361,  37  N.  E.  247,  41  A.  S.  K. 

9.  Chicago,  etc.,  K.  Co.  v.  Dey,  35  278,  24  L.R.A.  141. 

Fed.  866,  1  L.R.A.  744.  12.  Atty.-Gen.  v.  Old  Colony  R.  Co., 

10.  Minnesota  Rate  Cases,  230  U.  160  Mass.  62,  35  N.  K.  252,  22  L.H.A. 
8.  352, 33  S.  Ct.  729,  57  U.  S.  (L.  ed.)  112. 
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regulate,''  although  this  statement  cannot  be  taken  without  qualifica- 
tion." 

81.  Limitatioii  as  to  Interstate  and  Foreign  Commerce. — The  leg- 
islative control  over  rates  with  reference  to  commerce  within  a  state 
is  vested  in  the  state  legislatures,  and  with  reference  to  foreign 
and  interstate  commerce  in  Congress."  It  has  been  contended  that 
the  power  of  CJongress  in  the  control  of  rates  ia  limited  in  the  case  of 
articles  intended  for  foreign  export  by  the  provision  of  the  Constitu- 
tion that  "no  tax  or  duty  shall  be  laid  on  articles  exported  from  any 
state.  No  preference  ^ail  be  given  by  any  regulation  of  commerce 
or  revenue  to  the  porta  of  one  state  over  those  of  another."  That 
provision,  however,  prohibits  only  such  interference  as  amounts  to 
taxation  or  duty,  and  the  mere  incidental  effect  of  the  legal  regulation 
of  interstate  commerce  does  not  amount  to  taxation  nor  come  within 
the  constitutional  prohibition.  Nor  does  it  amount  to  a  preference 
of  ports  of  one  state  over  those  of  another  within  the  meaning  of  the 
constitutional  provision,  although  it  may  be  true  that  the  regulation 
of  interstate  commerce  by  rail  has  the  effect  of  giving  an  advantage 
to  commerce  wholly  by  water  and  to  ports  which  can  be  reached  by 
means  of  inland  navigation,  for  this  is  the  result  of  natural  advantages 
and  is  not  created  by  statutory  law." 

82.  Power  to  Classify  Railroads  for  Rate  Regulation. — The  state 
in  the  exercise  of  its  power  of  regulating  rates  may  not  only  pass 
general  laws  affecting  all  railroads  within  its  borders  alike,''  but 
may  also  classify  the  railroads  according  to  the  amount  of  the  business 
which  they  have  done  or  appear  likely  to  do.  Whether  the  classifica- 
tion shall  be  according  to  the  amount  of  passengen^  and  freight  car- 
ried, or  of  gross  or  net  earnings,  during  a  previous  year,  or  according 
to  the  simpler  and  more  constant  test  of  the  length  of  the  line  of 
the  railroad,  is  a  matter  within  the  discretion  of  the  legislature. 
If  the  same  rule  is  applied  to  all  railroads  of  the  same  class,  there  is  no 
violation  of  the  constitutional  provision  securing  to  all  the  equal  pro- 
tection of  the  laws.**  Accordingly  the  legislature  may  divide  rail- 
roads into  two  classes,  including  in  one  class  all  roads  under  fifty  miles 

13.  Lake  Shore,  ete.,  R.  Co.  v.  Smith,  17.  Stone  v.  Fanners'  Loan  ft  Trn< 
173  U.  S.  684, 19  S.  Ct.  565,  43  U.  S.  Co.,  116  U.  S.  307,  6  S.  Ct.  334,  388, 
(L.  ed.)  858;  State  v.  Sioux  City,  etc.,  1191, 29  XJ.  S.  (L.  ed.)  636. 

R.  Co.,  46  Neb.  682,  65  N.  W.  766,  31  18.  Chicago,  etc.,  R.  Co.  v.  Iowa,  94 

L.R.A.  47.  U.  S,  155,  24  U.  S.  (L.  ed.)  94;  Dow 

14.  See  supra,  par.  77.  v.  Beidelman,  125  U.  S.  680,  8  S.  Ct. 
16.  State  c.  Central  Vermont  R.  Co.,  1028,  31  U.  S.  (L.  ed.)  841;  Ghesa- 

81  Vt.  463,  71  AU.  194, 130  A.  S.  R.  peakc,  etc.,  R.  Co.  v.  Conley,  230  U.  S. 
1065.   And  see  Comhescb.  513,  33  S.  Ct.  985,  57  U.  S.  (L.  ed.) 

16.  Armour  Packing  Co.  v.  U.  S.,  1597. 
209  U.  S.  56,  28  S.  Ct.  428,  52  V.  S.     3  UR.A.  661  noU;  9  LJR.A.  750 
(L  ed.)  681.  And  see  Couuebce.  note. 
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in  length,  and  in  the  other  all  over  that  length.'*  Nor  would  the 
added  qualification  that  a  particular  rate  should  apply  only  to  such 
roada  less  than  fifty  miles  as  are  not  under  the  control,  management  or 
operation  of  other  railroads,  necessarily  make  it  unreasonable  and 
invalid.**  And  the  exception  of  electric  lines  and  street  railways  from 
the  general  classification  of  railroads  may  be  warranted,  as  it  rests 
upon  reasonable  and  familiar  distinctions,  long  recognized  as  proper 
in  railroad  legislation.'  The  fact  that  a  statute  may  be  invalid  as  to 
some  railroads,  and  valid  as  to  others  as  an  enactment  under  the  power 
reser\'cd  in  tlieir  charters,  is  an  unavoidable  situation  which  cannot 
be  deemed  to  render  the  statute  invalid  as  discriminatory.' 

83.  Requiring  Issuance  of  Mileage  Tickets. — ^The  leading  case  on 
the  subject  of  the  validity  of  legislation  requiring  the  issuance  of  mile- 
age tickets  or  mileage  books,  had  under  consideration  a  statute  re- 
quiring tliousand  mile  tickets  to  be  sold  by  railroad  companies  for  less 
than  the  ordinary  rates  of  fare,  for  use  by  the  purchaser  and  his  wife 
and  children,  if  named  on  the  ticket,  and  making  them  valid  for  two 
years  after  date  of  purchase.  The  conclusion  was  reached  that  the 
statute  was  invaHd  as  a  deprivation  of  property  without  due  process  of 
law,  and  a  denial  of  the  equal  protection  of  the  laws,  upon  the  reason- 
ing that  the  power  of  the  state  legislature  to  enact  general  laws  and  to 
establish  maximum  rates  did  not  include  the  power  to  compel  it  to 
make  an  exception  from  the  maximum  rates  fixed,  in  favor  of  a  par- 
ticular class,  namely  those  who  can  or  do  buy  at  wholesale  by  purchas- 
ing thousand  mile  tickets.  Such  legislation,  it  is  said,  cannot  be  sup* 
ported  upon  the  ground  that  it  is  reasonable  even  if  it  is  a  fact  that  the 
carrier  has  itself  established  special  rates  for  mileage  books  of  a 
thousand  miles  and  upward.  The  provision  that  the  tickets  should  be 
good  for  a  period  of  years  was  considered  to  be  invalid  on  the  ground 
^at  the  validity  of  the  regulation  could  not  be  made  to  depend  upon 
what  might  happen  in  the  future.'  This  conclusion  has  been  followed 
in  a  number  of  other  decisions,*  although  not  without  serious  question 
as  to  the  correctness  of  the  reasoning  upon  which  it  is  based.*  On 

19.  Dow  V.  Beidelman,  125  U.  S.  680,  3.  Lake  Shore,  ate,  E.  Co.  v.  Smith, 
8  S.  Ct.  1028,  31  U.  S.  (L.  ed.)  841.  173  U.  S.  684,  19  S.  Ct.  565,  43  U.  S. 

20.  Chesapeake,  etc.,  R.  Co.  v.  Con-  (L.  ed.)  858. 

ley,  230  U.  S.  513,  33  S.  Ct.  985,  57  4.  State  v.  Bonueval,  128  I^.  902, 
U.  S.  (L.  ed.)  1597.  55  So.  569,  Ann.  Gas.  1912C  837  and 

1.  Chesapeake,  etc.,  R.  Co.  v.  Con-  note. 

ley,  230  U.  S.  513,  33  S.  Ct.  985,  57  2  Ann.  Cas.  421  note. 

U.  S.  (L.  ed.)  1597.  5.  Com.  v.  Atlantic  Coast  Line  R. 

21  Ann.  Cas.  192  note.  Co.,  106  Va.  61,  55  S.  E.  572, 11  A.  S. 

2.  Interstate  Consol.  St.  R.  Co.  v.  R.  983,  9  Ann.  Cas.  1124,  7  L.R.A. 
Massachusetts,  207  U.  S.  79,  28  S.  Ct.  (N.S.)  1086  and  note. 

26.  52  U.  S.  (L.  ed.)  Ill,  12  Ann.  Cas. 
655. 
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similar  grounds  a  statute  requiring  railroad  companies  to  issue  mile- 
age tickets  and  to  receive  those  of  other  roadfi  in  payment  of  fare, 
without  providing  any  fund  for  their  redemption,  or  making  them  a 
lien  on  any  tangible  property,  or  putting  any  limit  on  the  number 
of  them  which  may  be  issued,  or  the  time  within  which  they  must  be 
used,  is  unconstitutional,  as  an  appropriation  of  individual  property 
to  public  use  without  the  owner's  consent,  and  without  legal  pro- 
vi^oQ  for  a  reasonable  compensation  therefor.* 

84.  Forbidding  Issuance  of  Free  Pa88e8.-r-There  has  been  a  very 
general  protest  against  the  practice  of  carrying  favored  persons  free. 
The  rule  of  the  common  law,  as  interpreted  in  some  decisions,  was  not 
opposed  to  the  carrying  of  persons  or  goods  gratis  provided  those  who 
did  pay  were  charged  but  a  reasonable  rate.  The  abuse  of  the  free 
pass,  however,  led  many  states  to  adopt  stringent  provisions  forbidding: 
it,  the  statutes  being  particularly  zealous  in  eliminating  public  officers 
from  the  role  of  free  riders.'  The  denunciation  of  the  custom  is  based,, 
of  course,  upon  the  accepted  condition  that  the  carrier  is  exercising  a 
quasi-public  function,  which  should  be  discharged  with  absolute  im- 
partiality and  equality.  From  the  operation  of  statutes  usually  are 
exempted  ministers  of  religion,  persons  engaged  in  charitable  work,, 
children  and  cripples,  inmates  of  charitable  institutions  and  the  like, 
but  notwithstanding  these  exemptions  the  opposition  to  the  favor- 
itism evidenced  by  the  free  pass  is  almost  universal.*  It  does  not 
follow  that  the  prohibition  of  free  passes  prevents  the  issuance  of 
such  a  pass  as  a  part  of  the  consideration  of  a  transaction  between  the 
railroad  and  the  person  to  whom  the  pass  is  issued.  Accordingly  a 
pass  issued  to  a  railroad  policeman  as  part  of  his  compensation  for 
services  rendered  the  railroad  is  not  a  free  pass  within  the  meaning  of 
a  constitutional  provision  prohibiting  public  officers  from  receiving 
or  issuing  free  passes.*  Nor  will  a  provision  in  a  lease  of  a  railroad 
by  which  the  lessee  agrees  to  transport  the  stockholders  of  the  lessor 
to  and  from  their  annual  and  special  meetings  free  of  charge,  con- 
stitute a  violation  of  an  anti-pass  law,  for  it  may  well  be  considered  that 
the  lesi«e  granted  the  privilege  as  part  consideration  for  the  lease,  and 
not  as  a  gratuity.*"  This  principle,  however,  is  subject  to  strict  limi- 
tation, and  under  some  statutes  such  a  practice  would  be  clearly  pro- 

6.  Atty.-Gen.  v.  Old  Colony  R.  Co.,  S.  R.  641,  67  L.R.A.  227. 

160  Mass.  62,  35  N.  E.  252,  22  L.R.A.  17  Ann.  Cas.  664  note. 

112.  9.  17  Ann.  Cas.  663  note. 

1  17  Ann  Cas.  663  note.  10.  Emerson  r.  Boston  &  Maine  R. 

8.  John  V.  Northern  Pacific  R.  Co.,  Co.,  75  N.  H.  427,  75  Atl.  529,  27 

42  Mont.  18,  111  Pac.  632,  32  L.R.A.  L.R.A.(N.S.)  331. 

(N.S.)  85;  McNeill  v.  Durham,  etc.,  R.  17  Ann.  Cas.  663  note. 
Co.,  132  N.  C.  510,  44  S.  E.  34,  95  A. 
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hibited,^^  together  with  the  practice  of  giving  passes  to  the  employees 
of  other  railroad  companies. 

85.  Regulating  Fares  as  to  Militia,  Policemen  and  Students. — It 
seems  that  the  general  rule  forbidding  discrimination  as  between 
individuals  and  localities  does  not  apply  to  municipalities  fmd  the 
state,  and,  therefore,  it  is  permissible  fot  the  state  to  receive  at  the 
hands  of  a  carrier  lower  rates  for  the  carriage  of  state  troops  than  is 
accorded  to  individual  citizens  of  the  state,  and  also  it  would  seem 
that  it  is  within  the  power  of  the  state  to  require  of  a  carrier  that 
it  carry  its  troops  for  less  than  the  maximum  rate  fixed  for  the  car- 
riage of  other  passengers,^'  although  this  conclusion  is  not  beyond 
doubt,  and  has  been  expressly  refuted  by  some  courts.^*  This  power 
of  the  state  acting  through  a  municipality  has  been  extended  to  the 
point  of  upholding  a  requirement  that  the  transportation  of  police- 
men be  undertaken  free,  upon  the  reasoning  that  such  transportation  is 
not  altogether  without  compensation,  as  the  mere  presence  of  the 
police  oiEcer  upon  the  cars  constitutes  a  protection  to  the  carrier's 
property  and  customers.  This  construction  has  not,  however,  been 
universally  acquiesced  in,  for  even  if  it  be  admitted  that  the  public 
safety  requires  the  carrying  of  policemen  upon  railroads,  it  does  not 
appear  that  they  should  be  carried  free  of  charge.  This  would  con- 
stitute a  taking  of  property  of  the  individual  for  the  good  of  the  public, 
and  could  not  be  supported  as  a  legitimate  exercise  of  the  police 
power.**  But  it  has  been  established  authoritatively  that  the  state  may 
for  a  proper  purpose,  the  encouragement  of  education  for  example, 
provide  for  the  carrying  of  a  certain  class,  at  rates  less  than  those 
charged  the  public  generally.**  It  is  clear,  moreover,  that  a  munici- 
pahty  or  state  may  validly  contract  in  the  granting  of  a  franchise  or 
charter,  for  the  carrying  of  school  children  or  students  at  a  rate  less 
than  that  charged  the  general  pubUc.*' 


86.  In  General. — The  power  of  a  state  legislature  to  limit  the 
amount  of  charges  by  railroad  companies  or  other  carriers  may  be 

11.  State  V.  Martyn,  82  Neb.  225,  Pac.  1054,  33  L.R.A.(N.S.)  956. 
117  N.  W.  719,  17  Ann.  Cas.  659,  23      Ann.  Cas.  1913E  498  note. 


12.  John  V.  Northern  Pacific  R.  Co.,  16.  Interstate  Consolidated  Street 
42  Mont.  18,  111  Pac.  632,  32  L.R.A.  R.  Co.  v.  Massachusetts,  207  U.  S.  79. 
(N.S.)  85.  28  S.  Ct.  26,  52  U.  S.  {L.  ed.)  Ill,  12 

13.  State  tJ.  Chicago,  etc.,  R.  Co.,  Ann.  Cas.  555;  Com.  «.  Interstate  Con- 
118  Minn.  380, 137  N.  W.  2,  41  L.R.A.  solidated  Street  R.  Co.,  187  Mass.  436, 


14.  In  re  Gardner,  84  Kan.  264, 113     17.  43  L.R.A.(N.S.)  172  note. 


Effect  of  Charter  Pfoviawna 


L.R.A.(N.S.)  217. 


15.  Ann.  Cas.  1913E  499  note. 


(N.S.)  524. 
Ann.  Cas.  1913E  498  note. 


73  N.  E.  530,  2  Ann.  Cas.  419,  11 
L.R.A.(:N.S.)  973. 
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Testrained  by  the  proviaioDS  of  a  carrier's  charter.'^  It  must  be  re- 
membered, however,  that  common  carriers  are  incorporated  and  given 

particular  powera  in  order  that  they  may  the  better  serve  the  public, 
and  in  the  transaction  of  their  business  have  ordinarily  the  same  rights 
«nd  are  subject  to  the  same  control  as  private  individuals  under  the 
same  circumstances.  They  must  carry  when  called  upon  to  do  so,  and 
can  charge  only  a  reasonable  sum  for  the  carriage.**  And  it  may  be 
stated  as  a  general  principle  that  in  granting  a  franchise  the  state 
does  not  surrender  or  abdicate  its  sovereignty  nor  set  in  operation  a 
power  or  agency  which  it  thereby  loses  the  right  to  control.*  It  is 
entirely  competent  for  the  legislature  in  conferring  such  franchises, 
to  retain  authority  to  control  the  recipient  of  them  in  their  exercise. 
In  fact  since  it  possessed  originally  the  right  granted  under  the  fran- 
<hise,  it  must  be  considered  as  continuing  its  control  over  the  exercise 
of  the  right  in  any  given  case  in  so  far  as  it  does  not  part  with  it  by 
conferring  exemption  therefrom  upon  the  recipient  of  the  franchise.* 
Nor  would  this  power  of  control  be  lost  through  the  fact  that  for  many 
jears  no  effort  was  made  on  the  part  of  the  state  to  exercise  it.  Such 
a  power  cannot  be  lost  through  non-user.'  Nor  can  it  be  barred  by 
the  fact  that  before  the  power  to  regulate  was  exercised,  the  company 
had  pledged  its  income  for  the  payment  of  debts  incurred,  and  had 
leased  its  road  to  a  tenant  who  relied  upon  the  earnings  as  a  means 
of  paying  an  agreed  rent.* 

87.  Special  Ezmption  Generally. — It  would  seem  to  be  well  estab- 
lished, although  there  is  some  authority  to  the  contrary,  that  the 
legislature  may  waive  its  right  of  control  over  a  common  carrier*s 
charges,  by  an  express  exemption  in  the  carrier's  charter,  upon  the 
principle  that  a  charter  is  a  contract  between  the  state  and  the  cor- 
poration, and  if  accepted  and  acted  upon  in  faith  is  inviolable.'  But 

18.  Ruggles  t),  lUinoiB,  108  U.  S.  2.  Blake  v.  Winona,  etc.,  R.  Co.,  19 
526,  2  S.  Ct.  832,  27  U.  S.  (L.  ed.)  Hinn.  418,  18  Am.  Rep.  345;  Stone  r. 
812;  Dow  V.  Beidelman,  125  ti.  S.  680,  Tazoo,  etc.,  R.  Co.,  62  Miss.  607,  52 
8  S.  a.  1028,  31  U.  8.  (L.  ed.)  841;  Am.  Rep.  193. 

Cleorgia  R.  &  B.  Co.  v.  Smith,  128  U.  3.  Chicago,  etc.,  R.  Co.  v.  Iowa,  94 

S.  174,  9  S.  Ct.  47,  32  U.  S.  (L.  ed.)  U.  S.  155,  24  U.  S.  (L.  ed.)  94. 

377;  Minnesota  Rate  Cases,  230  U.  S.  3  LJI.A.  661  note;  9  L.R.A.  754 

352,  33  S.  Ct.  729,  57  U.  S.  (L.  ed.)  note. 

1511,  48  LJt.A.(N.S.)  1151.  4.  Chicago,  etc.,  R.  Co.  v.  Iowa,  94 
3  L.R.A.  661  note;  33  L3.A.  179  U.  S.  155,  24  U,  S.  (L.  ed.)  94;  Ball- 
note,  ard  o.  Northern  Pac.  R.  Co.,  10  Mont. 

19,  Chicago,  etc.,  B.  Co.  v.  Iowa,  168,  25  Pac.  120,  11  LJt.A.  246. 
94  U.  S.  155,  24  U.  S.  (L.  ed.)  94;  21  Ann.  Cas.  192  note. 

Winona,  etc.,  B.  Co.  v.  Blake,  94  U.  6.  Chicago,  etc.,  R.  Co.  v.  Iowa,  94 

S.  180,  24  U.  S.  (L.  ed.)  99.  U.  S.  155, 24  U.  S.  (L.  ed.)  94;  Georgia 

1.  State  V.  Pacific  Express  Co.,  80  R.  &  B.  Co.  v.  Smith,  128  U.  S.  174, 

Neh.  823,  15  N.  W.  619,  18  L.R.A.  9  S.  Ct.  47,  32  U.  S.  (L.  ed.)  377; 

<N.S.)  664,  Pingree  v.  Michigan  Central  E.  Co., 

31  A.  S.  R.  500  note.  118  Mich.  314,  76  N.  W.  635,  53  L.R.A. 
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to  effect  this  result  the  exemption  must  appear  by  such  clear  and  un- 
mistakable language  that  it  cannot  reasonably  be  construed  consistent- 
ly with  the  reservation  of  the  power  by  the  state.*  The  power  of  regu- 
lation is  a  power  of  government,  continuing  in  its  nature ;  and  if  it 
can  be  bargained  away  at  all  it  can  only  be  by  words  of  positive  grant 
or  something  which  is  in  law  equivalent.  If  there  ia  reasonable  doubt, 
it  must  be  resolved  in  favor  of  the  existence  of  the  power.  Its  abandon- 
ment ought  not  to  be  presumed  in  a  case  in  which  the  deliberate  pur- 
pose of  the  state  to  abandon  it  does  not  tqjpear,'  and  therefore  exemp- 
tion from  future  general  legislation  either  by  a  constitutional  pro- 
vision or  by  an  act  of  legislature  cannot  be  admitted  to  exist  unless 
it  is  given  expressly  or  unless  it  follows  by  an  implicatioD  equally 
clear  with  express  words*  And  so  ordinarily  carriers  chartered  by 
general  or  special  law  take  their  charters  subject  to  the  general  law  and 
to  subsequent  changes  therein  with  respect  to  rates  of  fare.' 

88.  Charters  Subjecting  Carriers  to  State  Control. — A  charter 
provision  merely  giving  power  to  charge  and  collect  tolls  does  not  con- 
stitute an  authority  in  the  corporation  beyond  state  control  to  fix  such 
rates  as  it  chooses,  for  attached  to  the  authority  given  is  the  necessary^ 
implication  that  the  charges  shall  be  reasonable,  and  as  the  act  of  the 
state  legislature  in  fixing  maximum  rates  is  simply  a  determination 
of  what  constitutes  a  reasonable  rate,  its  power  so  to  act  is  not  affected 
by  the  terms  of  the  charter  Moreover  it  is  obvious  that  the  two  au- 
thorities can  coexist,  for  a  right  simply  to  charge  and  collect  tolls  can 
be  exercised  to  its  full  extent  under  a  law  fixing  a  maximum,  for  in 
taking  such  maximum  toll  some  toll  is  taken  and  the  extent  of  the 
right  ia  only  to  take  some  toll,  which  shall  be  reasonable; nor  will 
a  general  power  given  to  a  corporation  to  fix  or  establish  rates  affect 
the  power  of  the  legislature  to  fix  what  it  may  deem  reasonable  rates.'' 
And  general  statutes  providing  for  the  carrying  of  freight  and  pas- 

274;  Stone  v.  Yazoo,  etc.,  B.  Co.,  62  9  L.R.A.  754  note. 

Miss.  607,  52  Am.  Rep.  193;  Sloan  v.  9.  21  Ann.  Cas.  192  note. 

Paeiac  R.  Co.,  61  Mo.  24,  21  Am.  Rep.  10.  Winona,  etc.,  R.  Co.  v.  BlakCf 

397.  94  U.  S.  180,  24  U.  S.  (L.  ed.)  99; 

6.  Georgia  R.  &  B.  Co.  v.  Smith,  Ruggles  v.  Illinois,  108  U.  S.  526.  2 

128  U.  S.  174,  9  S.  Ct.  47,  32  U.  S.  (L.  S.  Ct.  832,  27  U.  S.  (L.  ed.)  812; 

ed.)  377;  Indianapolis  v.  Navin,  151  Southern  Pacific  Co.  v.  Campbell,  230 


Ind.  139,  47  N.  E.  525,  51  N.  E.  80,  U.  S.  537,  33  S.  Ct.  1027,  57  U.  S.  (L. 


7.  Ruggles  r.  Illinois,  108  U.  S.  526,  H.  Blake  v.  Winona,  etc.,  R.  Co.^ 

2  S.  Ct.  832,  27  U.  S.  (L.  ed.)  812;  19  Minn.  418, 18  Am.  Rep.  345. 

Stone  V.  Farmers'  Loan  &  Trust  Co.,  12.  Minneapolis  Eastern  R.  Co.  v. 

116  U.  S.  307,  6  S.  Ct.  334,  388,  1191,  Minnesota,  134  U.  S.  467,  10  S.  Ct. 


8.  Chicago,  etc.,  R.  Co.  v.  State  of  v.  Old  Colony  R.  Co.,  160  Mass.  62^ 
Minnesota,  134  U.  S.  418,  10  S.  Ct.  35  N.  E.  252,  22  L.R.A.  112. 
462,  702,  33  U.  S.  (L.  ed.)  970. 
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fiengers  upon  "reasonable  terms"  or  upon  "equal  and  reasonable  terms" 
add  nothing  to,  and  take  nothing  from,  the  original  charter.'*  A 
corporation  charter  which  provides  that  it  shall  have  power  to  make 
such  by-laws  for  the  conduct  of  its  business  as  shall  not  be  repugnant 
to  the  laws  of  the  state  or  the  United  States  and  vests  the  power  to 
make  by-laws  in  the  directors,  clearly  prohibits  the  directors  from 
establishing  by-laws  that  do  not  conform  to  the  laws  of  the  state,  and 
this,  whether  the  laws  were  in  force  when  the  charter  was  granted  or 
came  into  operation  afterwards.'*  And  the  provision  that  the  board 
of  directors  shall  have  power  to  establish  rates  of  toll  by  by-laws,  gives 
no  authority  to  establish  by-laws  in  conflict  with  law.''  If  there  had 
been  an  intention  of  surrendering  legislative  control,  it  would  have 
been  easy  to  say  so.  Not  having  said  so,  the  conclusive  presumption 
is  that  there  was  no  such  intention.'* 

89.  Charters  Exempting  Carriers  from  State  Control. — ^A  charter 
may,  however,  take  such  form  as  will  constitute  an  abandonment  of 
legislative  control.  If  for  example  it  provides  that  the  company  may 
fix  the  rates  at  which  it  will  transport,  subject  only  to  its  own  control, 
provided  those  rates  do  not  exceed  a  certain  maximum,  prescribed 
in  the  charter,  exemption  from  legislative  interference  within  that 
limit  will  be  maintained.'^  This  freedom  does  not,  however,  exempt 
it  altogether  from  conU'ol,  and  the  state  may  create  a  commission  to 
see  that  the  creature  of  the  state  keeps  within  its  charter  limits  and 
violates  none  of  its  obUgations  as  a  common  carrier.'^  For  example, 
if  the  company  should  fix  a  schedule  of  rates  for  carriage  for  the 
public  generally,  a  demand  from  one  person  of  a  higher  rate  for  the 
same  service  would  be  unlawful,  although  the  rate  demanded  was  less 
than  its  charter  allowed ;  for  the  company  has  the  double  duty  to  keep 
within  the  limit  of  charges  prescribed  by  its  charter  and  also  to  con- 
form to  the  obligatiou  to  observe  equality  of  charges  with  respect 
to  all ;  '*  and  again,  in  order  to  enable  the  commission  to  determine 

13.  Winona,  etc.,  R.  Co.  v.  Blake,  16.  Stone  v.  Farmers'  Loan  &  Trust 
94  U.  S.  180,  24  U.  S.  (L.  ed.)  99.  Co.,  116  U.  S.  307,  6  S.  Ct.  334,  388, 

14.  Chicago,  etc.,  R.  Co.  v.  Iowa,  04  1191,  29  U.  S.  (L.  ed.)  636;  Chicago, 
U.  S.  155,  24  U.  S.  (L.  ed.)  94;  Rug?-  etc.,  R.  Co.  u.  Minnesota,  134  U.  S. 
les  V.  Illinois,  108  U.  S.  526.  2  S.  Ct.  418,  10  S.  Ct.  462,  702,  33  U.  S.  (L. 
532,  27  U.  S.  (L.  ed.)  812;  Stone  v.  ed.)  970. 

Farmers'  Loan  &  Trust  Co.,  116  U.  S.      17.  Georgia  R.  &  B.  Co.  v.  Smith, 

307,  6  S.  Ct.  334,  388,  1191,  29  U.  S.  123  U.  S.  174,  9  S.  Ct.  47,  32  U.  S.  (L 

(L.  ed.)  636;  Chicago,  etc.,  R.  Co.  v.  ed.)  377;  Pingree  v.  Michigan  Central 

Jones,  149  lU.  361,  37  N.  E.  247,  41  R.  Co.,  118  Mich.  314,  76  N.  W.  635, 

A.  S.  R.  278,  24  L.R.A.  141.  53  L.R.A.  274;  Stone  v.  Yazoo,  etc.,  R. 

21  Ann.  Cas.  192  note.  Co.,  62  Miss.  607,  52  Am.  Rep.  193. 

16.  Ruggles  V.  Dlinois,  108  U.  S.      18.  Stone  v.  Yazoo,  etc.,  R.  Co.,  62 

526,  2  S.  Ct.  832,  27  U.  S.  (L.  ed.)  Miss.  607,  52  Am.  Rep.  193. 
812;  Illinois  Cent.  B.  Co.  v.  Illinois,      19.  Atwater  v.  Delaware  L.  &  W.  R. 

108  U.  S.  541,  2  S.  Ct.  839,  27  U.  S.  Co.,  48  N.  J.  L.  55,  2  Atl.  803,  57  Am. 

<L.  ed.)  818.  Rep.  543. 
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that  the  company  is  keeping  within  its  charter  rights,  the  commission 
is  entitled  to  demand  reports  from  it  as  from  other  railroad  com- 
panies. 

90.  Effect  of  Statntet  Exivtiiig  at  Time  of  Incorporation. — ^What- 
ever may  be  said  in  favor  of  exemption  from  state  control  under  gen- 
eral or  special  provisions  in  corporation  charters  cannot  apply  where 
a  carrier  is  organized  after  the  enactment  of,  and  subject  to  the  pro- 
visions of,  existing  statutes,  for  it  is  thereby  estopped  from  repudiat- 
ing the  burdens  attached  by  the  statutes  to  the  privilege  of  becoming 
a  corporation.*"  And  so,  a  carrier  whose  charter  subjects  it  to  "all 
the  duties,  liabilities  and  restrictions  set  forth  in  all  geners^  laws  now 
or  hereafter  in  force"  is  bound  by  the  requirements  of  a  statute  pre- 
viously enacted  fixing  rates  and  fares  although  such  statute  may  be 
unconstitutional  and  therefore  inapplicable  to  corporations  existing 
prior  to  the  date  of  its  passage,  for  there  is  no  doubt  that  the  pro- 
visions of  the  act  might  be  inserted  in  the  charter  and  be  binding, 
whether  as  a  general  statute  they  could  or  could  not  be  made  to  apply 
to  existing  corporations,  and  the  reference  in  the  charter  to  the  stat- 
ute is  equivalent  to  writing  its  terms  into  the  charter.  As  the  author- 
ity to  construct  and  operate  a  railroad  is  not  the  natural  right  of  a 
citizen,  but  a  franchise  proceeding  from  the  favor  or  grant  of  the  state, 
the  legislature  may  require  as  a  condition  of  the  grant  that  transporta- 
tion be  furnished  at  such  rates  as  it  may  prescribe.^  And  where  at 
the  time  the  charter  was  granted  there  was  a  statute  providing  for 
tiie  repeal  or  alteration  of  charters,  no  inviolable  right  to  exemption 
from  control  may  be  claimed.*  A  corporation  may  by  acceptance  of 
the  terms  of  a  general  law  passed  subsequent  to  the  date  of  its  charter 
waive  certain  rights  as  to  rate  fixing  preserved  to  it  under  its  original 
charter  and  become  subject  as  to  its  rates  to  legislative  control  *  On 
the  other  hand,  a  corporation  may  avoid  certain  restrictions  con- 
tained in  its  special  charter  by  surrendering  it  and  accepting  a  general 
railroad  law  before  the  state  has  made  any  attempt  to  exercise  its 
power  under  the  provisions  of  the  special  charter.*  The  rule  that  a 
charter  making  special  reference  to  existing  laws  incorporates  them 
into  the  charter  is  not  confined  to  special  charters.  It  has  been  held 
in  a  number  of  cases  that  a  corporation  which  is  organized  under  a 
general  law  is  likewise  estopped  from  attacking  the  validity  of  stat- 
utes in  force  at  the  time  of  its  incorporation.'  This  rule  has,  however^ 

20.  21  Ann.  Caa.  192  note.  2.  21  Ann.  Cas.  192  note. 

1.  Interstate  Consolidated  Street  Ry.  3.  Louisville,  etc.,  R.  Co.  v.  Ghtrrett, 

Co.  V.  Massachusetts,  207  U.  S.  79,  28  231  U.  S.  298,  34  S.  Ct.  48. 

S.  Ct.  26,  52  U.  S.  {L.  ed.)  Ill,  12  4.  Terre  Haute,  etc.,  R.  Co.  v.  In- 

Ann.  Cas.  555  and  note;  Pordy  *.  diana,  194  U.  S.  579,  24  S.  Ct.  767,  48. 

Erie  R.  Co.,  162  N.  T.  42,  56  N.  E.  U.  S.  (U  ed.)  1124. 

506,  48  L.R.A.  6C9.  5.  12  Ann.  Cas.  558  note. 

7L.RA.(N.S.)  1088  note. 
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been  denied,  at  least  in  part,  and  a  corporation  organized  under  a 
general  law  has  been  held  qualified  to  attack  a  section  of  that  law 
which,  if  then  invalid,  would  leave  the  other  provisions  in  full  force. 
Moreover  it  seems  that  in  any  case  a  corporation  is  not  wholly  barred 
from  attacking  the  validity  of  a  statute  enacted  prior  to  its  incorpora- 
tion. Thus  if  the  state  should  require  or  enact  that  railroad  com- 
panies thereafter  organized  must  subject  the  management  and  con- 
duct of  any  interstate  transportation  and  business  they  may  carry  on 
to  state  control,  such  a  statute  would  alwa^  be  open  to  question  as  be- 
ing in  contravention  of  the  constitution  of  the  United  States.  In 
further  modification  of  the  strict  rule  binding  corporations  by  acts 
existing  at  their  formation,  it  may  be  added  that  it  is  probable  that 
there  are  proviraons  of  the  state  constitution,  such  as  those  regulating 
the  administration  of  justice  and  ordained  for  the  security  of  persons 
and  property,  which  the  legislature  could  not  require  even  future 
corporations  fo  waive  as  a  condition  of  their  charter 

91.  Force  of  Exemption  after  Transfer  of  Franchise. — The  exemp- 
tion of  a  carrying  corporation  from  legislative  control  is  not  a  privi- 
lege which  may  readily  be  transferred.  It  has  frequently  been  held 
that  such  privilege  or  immunity  does  not  accompany  the  property 
in  its  transfer  by  consolidation  or  by  purchase  in  the  absence  of 
express  direction  to  that  eflfect  in  the  statute  creating  the  exemption,' 
or  an  equivalent  implication  by  necessarj'-  construction.  This  is  a 
salutary  rule  of  interpretation,  founded  upon  an  obvious  public  policy 
which  regards  such  exemptions  as  in  derogation  of  the  sovereign  au- 
thority and  of  common  right,  and  therefore  not  to  be  extended  beyond 
the  exact  and  express  requirements  of  the  grant  most  strictly  con- 
strued.^ And  even  an  authority  exempt  from  legislative  control 
granted  to  a  company,  its  successors  and  assigns,  to  fix  fares  up  to  a 
certain  limit  does  not  pass  to  a  purchaser.*  Nor  will  a  grant  to  each 
of  two  new  corporations  of  "the  powers,  rights  and  capacities"  which 
had  been  granted  to  a  corporation  which  they  have  succeeded  and  the 
property  of  which  has  been  divided  between  them,  confer  on  the 
new  companies  the  exemption  contained  in  the  charter  of  the  old."* 

92.  National  or  Foreign  Charters. — ^The  question  has  occasionally 
arisen  as  to  the  power  of  state  legislatures  to  regulate  the  rates  of  com- 

6.  Purdy  v.  Erie  R.  Co.,  162  N.  Y.  (L.  ed.)  574;  Covington,  etc.,  Turn- 
42,  56  N.  E.  508,  48  L.R.A.  669.  pike  Road  Co.  r.  Sandford,  164  U.  S. 

12  Ann.  Cas.  558,  559  note.  578,  17  S.  Ct.  198,  41  U.  S.  (L.  ed.) 

7.  St.  Loais,  etc.,  R.  Co.  v.  Gill,  156  560. 

U.  S.  649, 15  S.  Ct.  484,  39  U.  S.  (L.  9.  St.  Louis,  etc.,  R.  Co.  v.  Gill,  15C 

ed.)  567.  U.  S.  649,  15  S.  Ct.  484,  39  U.  S.  (L. 

33  L.R.A.  179  note;  12  Ann.  Cas.  ed.)  567. 

558  note;  21  Ann.  Cas.  192  note.  10.  Covington,  etc.,  Turnpike  Road 

8.  Norfolk,  etc.,  R.  Co.  v.  Pendleton,  Co.  v.  Sandford,  164  U.  S.  578,  17  S. 
156  U.  S.  667, 15  S.  Ct  413,  39  U.  S.  Ct.  1S8,  41  U.  S.  (L.  ed.)  560. 
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panies  incorporated  under  the  laws  of  other  states  or  of  Congress.  In 
the  former  case  it  is  clear  that  when  the  company  comes  into  a  state 
to  operate  a  railroad  it  thereby  undertakes  and  becomes  bound  to  do 
it  according  to  the  teems  and  conditions  imposed  by  the  constitution 
and  laws  of  the  state  upon  domestic  corporations.^^  The  state  cannot, 
however,  presume  that  it  is  warranted  in  treating  such  a  corporation 
arbitrarily,  by  requiring  it  to  carry  at  unreasonable  rates  upon  the 
assumption  that  its  doing  business  within  the  state  is  a  mere  matter 
of  grace.^^  In  the  latter  case  the  conclusion  is  not  so  muiifest,  for  it 
would  seem  that  Congress  would  have  the  p6wer  to  remove  a  corpora- 
tion in  all  its  operations  from  state  control.  But  in  order  to  accomplish 
this  end,  the  language  relied  upon  would  have  to  be  expressed  so 
clearly  as  to  make  the  intention  unquestionable.^'  A  provision  that 
Congress  shall  have  power  to  reduce  the  rates  of  fare  chu^ed  by  a 
railroad  company  created  by  it,  if  unreasonable  in  amount,  and  may 
fix  and  establish  the  same  by  law  whenever  the  net  earnings  of  the 
company  exceed  a  given  figure,  does  not  amount  to  an  exemption  from 
state  control,  for  this  is  not  equivalent  to  a  declaration  that  the  states 
through  which  the  railroad  may  be  constructed  shall  not  regulate 
rates  for  transportation  begun  and  completed  within  their  respective 
limits  so  long  as  Congress  has  not  exercised  the  power  vested  in  it 
in  such  manner  as  to  be  inconsistent  with  the  state  provisions.^* 

Rate  Regulation  by  Vommission 

93,  In  General. — ^The  need  for  strict  and  intimate  governmental 

control  over  railroads  for  public  protection  very  early  became  manifest. 
Abuses  both  of  inequality  and  unreasonableness  in  charges  arose 
which  grew  to  serious  proportions.  The  control  of  rates  and  charges 
was  for  this  reason  removed  from  the  wbitrary  control  of  railroad  com- 
panies and  placed  under  the  regulation  of  new  governmental  agencies 
known  as  boards  or  commissions. It  was  clearly  comprehended  that 
to  hold  railroad  owners  to  be  the  only  persons  understanding  rates, 
and  to  leave  to  them  alone  the  power  to  fix  rates,  unreviewed  by  any 
tribunal,  would  put  in  their  hands  a  power  dangerous  to  the  welfare 
of  the  community,^'  and  as  the  process  of  arriving  at  reasonable  rates 
is  a  complex  one,  involving  the  exercise  both  of  judicial  functions  in 
determining  whether  a  given  rate  is  under  the  circumstances  reason- 

11.  St.  Louis,  etc.,  R.  Co.  v.  Gill,  54     33  L.R.A.  179  note. 

Ark.  101, 15  S.  W.  18, 11  LJI.A  452.  14.  Smyth  «.  Ames,  169  U.  S.'  466, 

33  L.R.A.  179  note.  18  S.  Ct.  418,  42  U.  S.  (L.  ed.)  819. 

12.  Chicago,  ete.,  R.  Go.  v.  Dey,  35  15.  Laurel  Cotton  Mills  v.  Gulf  & 
Fed.  866,  1  L.R.A.  744.  Ship  Island  R.  Go.,  84  Miss.  339,  37 

13.  Smyth  v.  Ames,  169  U.  S.  466,  So.  134,  66  L.R.A.  453. 

18  S.  Ct.  418,  42  U.  S.  (L.  ed.)  819;  16.  Louisville,  etc.,  R.  Co.  v.  Com'., 
St.  Louis,  etc.,  R.  Go.  v.  Gill,  54  Axk.  106  Ky.  633,  51  S.  W.  164,  1012,  90 
101,  15  S.  W.  18,  11  L.R.A.  452.        A.  S.  R.  236. 
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able  and  of  legislative  functiona  in  fixing  the  rate  after  such  de- 
termination, it  was  early  recognized  that  legislative  assemblies  could 
not  give  to  such  questions  the  required  time  to  investigate  and  de> 
termine  in  advance  the  reasonableness  and  justness  of  the  proposed 
rate  or  other  requirement,  necessitating,  as  such  a  question  would, 
long  and  protracted  hearings  and  intricate  knowledge  of  such  matters. 
For  this  reason,  the  plan  was  devised,  now  in  vogue  in  practically  all 
the  states,  and  adopted  by  the  national  government,  of  creating  com- 
missions supposed  to  be  made  up  of  especially  trained  men,  and  the 
delegation  to  such  bodies  of  administrative  and  legislative  powers. 
Such  bodies  are  given  great  latitude  and  power  in  investigating  aU 
questions,  and  upon  them  is  conferred  the  duty  of  fixing  rates  and 
requiring  proper  facilities  for  the  public  accommodation.*' 

94.  Validity  of  Statutes  Generally. — The  validity  of  statutes  creat- 
ing commissions  for  rate  regulation  purposes  has  been  seriously  ques- 
tioned. It  is  clear,  however,  that  a  law  will  not  be  declared  uncon- 
stitutional unless  its  vice  is  obvious,  and  in  general  support  of  such 
legislation  it  has  been  stated  that  the  delegation  of  power  which  it 
represents  contains  no  inherent  vice ;  nothing  which  would  prevent  a 
state  by  constitutional  enactment  from  providing  for  and  nothing 
which  would  invade  any  rights  guaranteed  by  the  federal  Constitu- 
tion, so  that  the  question  of  the  validity  of  the  grant  of  power  would 
be  one  more  of  form  than  of  substance,  the  vital  question  to  both 
shipper  and  carrier  being  that  the  rates  shall  be  reasonable  and  not 
by  what  body  they  shall  be  put  in  force.**  Moreover,  there  is  a  very' 
strong  argument  from  convenience.  The  reasonableness  of  rates 
changes  with  circumstances,  and  a  legislature  cannot  be  continuously 
in  session,  and  so  is  not  in  a  position  to  regulate  rates  direictly  as 
conveniently  as  it  can  do  so  throu^  a  commission.**  This  delegation 
of  power  has  been  particularly  attacked  upon  the  ground  that  it  con- 
stitutes an  unlawful  combination  of  legislative,  judicial  and  executive 
powers,  or  some  two  of  them,  as  conferring  judicial  powers  upon 
nonjudicial  bodies,  or  as  conferring  strictly  legislative  functions  upon 
non legislative  bodies.  Primarily  there  is  nothing  to  prevent  a  state 
from  so  combining  powers  in  a  single  body;  the  constitution  of  the 
United  States  does  not  forbid  it.  But  such  a  combination  has  been 
held  invalid  as  in  conflict  with  the  separation  of  the  legislative,  execu- 
tive and  judicial  departments  contemplated  by  a  state  constitution. 
It  is  not  every  combination,  however,  that  is  invalid,  for  as  has  been 

17.  Interstate  Commerce  Commis-  Co.,  56  Fla.  617,  47  So.  069,  32  L.R.A. 
sion  r.  Cincinnati,  etc.,  R.  Co.,  167  U.  (N.S.)  639. 

S.  479,  17  S.  Ct.  896,  42  U.  S.  (L.      19.  State  v.  Atlantic  Coast  Line  R. 

ed.)  243;  Seward  v,  Denver,  etc.,  R.  Co.,  56  Fla.  617,  47  So.  969,  32  L.R.A. 

Co.,  17  N.  M.  557,  131  Pae.  980,  46  (N.S.)  639;  Chicago,  etc.,  R.  Co.  «. 

L.R.A.(N.S.)  242.  Jones,  149  111.  361,  37  N.  E.  247,  41 

18.  State  e.  Atlantic  Coast  Line  R.  A.  S.  R.  278,  24  L.R.A.  141. 

621 


Digitized  by 


CARRIERS 


4  R.  C.  L. 


pointed  out,  the  division  of  governmental  powers  into  executive,  legis- 
lative and  judicial,  while  of  great  importance  in  the  creation  or 
organization  of  a  state,  is  not  an  exact  classification.  No  such  exact 
delimitation  of  governmental  powers  is  possible.** 

95.  Delegation  of  LegislatiTe  Authority.— The  power  of  the  legis- 
lature to  grant  to  commissions  or  boards  control  over  the  rates  and 
facilities  of  common  carriers  has  been  contested  most  frequently  on 
the  ground  that  it  constitute  a  delegation  of  legislative  authority. 
While  in  the  abstract  it  is  true  that  the  power  to  prescribe  rules  and 
regulations  for  common  carriers  appertains  to  the  legislative  depart- 
ment, it  is  settled  that  within  proper  limits  such  power  may  be  exer- 
cised through  administrative  officers  and  boards,  and  that  in  general 
such  officers  and  boards  have  authority  to  do  anything  proper  and 
necessary  for  the  complete  lawful  exercise  of  the  duties  imposed  npon 
them.'  This  conclusion  has  been  sustained  without  denying  the 
general  prohibition  of  delegation  of  authority  by  drawing  the  dis- 
tinction between  the  power  to  pass  a  law,  necessarily  legislative,  and 
the  power  to  adopt  rules  and  regulations  to  carry  into  effect  a  law 
already  passed,  which  is  not  necessarily  legislative,  and  therefore  may 
be  constitutionally  delegated.*  In  order  to  justify  the  courts  in  de- 
claring invalid,  as  a  delegation  of  legislative  power,  a  statute  confer- 
ring particular  duties  or  authority  upon  a  commission  or  board,  it 
must  clearly  appear  beyond  a  reasonable  doubt  that  the  duty  or  au- 
thority so  conferred  is  a  power  that  appertains  exclusively  to  the 
legislative  department,  and  the  conferring  of  it  is  not  warranted  under 
the  provisions  of  the  Constitution.  If  the  regulation  or  action  of  the 
commission  or  board  do^  not  in  effect  determine  what  the  law  shall 
be,  or  does  not  involve  the  exercise  of  primary  and  independent  dis- 
cretion, but  only  determines  within  defined  limits,  and  subject  to  re- 
view, some  fact  upon  which  the  law  by  its  own  terms  operates,  such 
regulation  or  action  is  administrative,  and  not  legislative,  executive,  or 
judicial  in  its  nature  and  effect.  The  making  by  commissioners  of  just 
and  reasonable  administrative  rules  and  regulations  for  transportation 
by  common  carriers  is  not  a  determination  of  what  the  law  shall  be, 
but  such  rules  and  regulations  ascertain  the  facts  upon  which  the 
previously  declared  law  operates  in  accomplishing  a  public  purpose. 
The  principles  of  law  fixing  the  reasonableness  of  rules  and  regulations 
had  already  been  declared  by  the  common  law,  the  statutes,  and  the 
decisions  of  the  courts ;  and  the  authority  of  the  commissioners  is,  in 
administering  the  law,  to  ascertain,  within  definitely  stated  limits,  and 
subject  to  judicial  review,  the  facts  upon  which  the  law  operates  within 

20.  32  L.R.A.(N.S.)  640,  644  note.  Co.,  56  Fla.  617,  47  So.  969,  32  L.R.A. 

1.  State  V.  Atlantic  Coast  Line  R.  (N.S.)  639;  Atlantic  Express  Co.  v. 
€o.,  56  Fla.  617,  47  So.  969,  32  LJl.A.  Wilmington,  etc.,  R.  Co.,  Ill  N.  C. 
<N.S.)  639  and  note.                      .  463,  16  S.  E.  393,  32  A.  S.  R.  805,  IS 

2.  State  V.  Atlantic  Coast  Line  li.  L.R.A.  393. 
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tlie  bounds  stated  in  the  statute.'  It  has,  however,  been  held  that  the 

duties  of  coinmisaioners  are  executive  and  that  they  come  within  the 
meaning  of  the  term  executive  officers.*  It  is  clear  that  the  power 
vested  in  the  commissioners  is  equivalent  in  its  nature  to  that  of  the 
legislature,  and  the  fixing  of  rates  pursuant  to  the  law  creating  them 
has  the  same  force  as  if  done  by  the  legislature  itself,  and  so  becomes 
part  of  the  body  of  laws  of  the  state,  so  that  it  is  effective  against  a 
charter  which  is  subject  to  legislative  alteration.* 

96.  Delegation  of  Judicial  Authority. — ^The  power  delegated  to 
commissions  should  not  be  considered  necessarily  as  judicial.  It  has 
been  contended  that  before  the  commission  makes  an  order  regulating 
rates,  it  is  required  to  exercise  judicial  functions.  It  is  first  to  deter- 
mine whether  the  carrier  has  been  exacting  more  than  is  just  and 
reasonable ;  it  is  to  give  notice  and  a  hearing ;  it  is  to  hear  such  state- 
ments, arguments  or  evidence  offered  by  the  parties  as  it  may  deem 
relevant,  and  it  is,  in  case  it  determines  that  the  carrier  is  guilty  of 
extortion,  to  prescribe  the  just  and  reasonable  rate.  But  the  hear- 
ing and  determination,  viewed  as  prerequisite  to  the  fixing  of  rates, 
are  merely  preliminary  to  the  legislative  act.  To  this  act  the  entire 
proceedings  lead,  and  it  is  this  consequence  which  gives  to  tlie 
proceeding  its  distinctive  character.  Even  where  it  is  essential  to 
maintain  strictly  the  distinction  between  the  judicial  and  other 
branches  of  the  government,  it  must  still  be  recognized  that  the  ascer- 
tainment of  facts,  or  the  reaching  of  conclusions  upon  evidence  taken 
in  the  course  of  a  hearing  of  parties  interested,  may  be  entirely  proper 
in  the  exercise  of  executive  or  legislative,  as  distinguished  from  ju- 
dicial, powers.  The  legislature,  had  it  seen  fit,  might  have  conducted 
similar  inquiries  through  committees  of  its  members,  or  specially 
constituted  bodies,  upon  whose  report  as  to  the  reasonableness  of 
existing  rates  it  would  decide  whether  or  not  they  were  extortionate 
and  whether  other  rates  should  be  established,  and  it  might  have  used 
methods  like  those  of  judicial  tribunals  in  the  endeavor  to  elicit  the 
facts.  It  is  the  nature  of  the  final  act  that  determines  the  nature  of 
the  previous  inquiry.*  In  some  cases,  however,  it  has  been  held  that 
the  commission,  while  not  a  rourt,  has  judicial  or  quasi  judicial 
powers ;  for  example,  where  a  commission  is  given  power  to  exonerate 

3.  Georgia  R.  &  B.  Co.  v.  Smith,  Express  Co.  v.  Wilmington,  etc.,  R. 

128  U.  S.  174,9  S.  Ct  47,  32  U.  S.  (L.  Co.,  Ill  N.  C.  463,  16  S.  E.  393,  32 

ed.)  377;  Reagan  v.  Farmers'  L.  &  T.  A.  S.  R.  805, 18  L.R.A.  3»3. 

Co.,  154  U.  S.  362,  14  S.  Ct.  1047,  38  32  L.R.A.(N.S.)  647,  649  note. 

U.  S.  (L.  ed.)  1014;  Chicago,  etc.,  R.  4.  32  L.R.A.(N.S.)  647  note. 

Co.  V.  Dey,  35  Fed.  866, 1  L.R.A.  744;  6.  Louisville,  etc.,  R.  Co.  v.  Garrett, 

State  V.  Atlantic  Coast  Line  R.  Co.,  231  U.  S.  298,  34  S.  Ct.  48. 

56  Fla.  617,  47  So.  969,  32  L.RA.  6.  Louisville,  etc.,  R.  Co.  v.  Qarrett, 

(N.S.)  639;  Chicago,  etc.,  R.  Co.  v.  231  U.  S.  298,  34  S.  Ct.  48. 

Jones,  149  111.  361,  37  N.  E.  247,  41  32  L.R,A.(N.S.)  641  note. 
A.  S.  E.  278,  24  L.R.A.  141;  Atlantic 
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carriers  from  the  operation  of  a  long-and-short-haul  rule,  it  acts  in 
passing  upon  such  a  question  as  a  fecial  constitutional  tribunal.' 
Moreover,  while  the  legislature  cannot  delegate  purely  legislative 
powers,  there  is  ordinarily  nothing  to  prevent  its  conferring  judicial 
powers,®  and  in  some  instances  the  commission  has  been  constituted 
a  court  of  record  with  powers  incident  to  the  same,  for  ordinarily  the 
legislature  has  the  power  to  create  new  courts.'  In  other  instances 
the  state  constitution  has  provided  for  the  establishment  of  a  com- 
mission with  legislative,  judicial  and  executive  functions, and  in 
such  a  case  it  is  not  necessary  to  provide  in  detail  methods  of  pro- 
cedure. Such  details  may  be  supplied  by  the  commission  under  the 
inherent  power  of  every  court  of  record  to  make  such  rules  not  incon- 
sistent with  law,  as  are  necessary  to  the  exercise  of  the  powers  con- 
ferred. 

97.  Doe  Process  of  Law  in  Procedure  before  Conunissioii. — It  has 

been  contended  that  the  proceedings  before  a  commission  do  not  con- 
stitute due  process  of  law.  It  is,  however,  a  mistake  to  suppose  that 
"due  process  of  law"  is  found  only  in  law  or  chancery  actions.  Spe- 
cial proceedings  applicable  to  a  specified  subject-matter,  and  conform- 
able to  the  rules  requiring  notice  and  the  acquisition  of  jmisdiction, 
which  affect  all  persons  alike  whose  property  or  rights  come  within 
the  lawful  scope  of  the  proceedings,  are  prosecuted  with  "due  process 
of  law/'  and  therefore  where  the  proceedings  before  a  commission 
contemplate  notice  to  the  railroad  companies  giving  them  an  oppor- 
tunity to  be  heard,**  and  provide  for  a  judicial  review  by  the  courts 
of  the  orders  of  the  commission,  the  railroads  cannot  complain.** 
Nor  can  it  be  said  that  the  constitutional  right  to  a  jury  trial  is  vio- 
lated by  the  imposition  by  the  commission  of  a  penalty  or  fine  pre- 
scribed by  law  for  the  violation  of  rules  provided  for  regulating  a 
public  ser\'ice,  when  the  line  or  penalty  prescribed  by  and  incurred 
under  the  statute,  and  imposed  by  the  commission,  is,  if  not  voluntarily 
paid,  recoverable  only  by  action  at  law  in  a  jury  trial,  where  any  de- 
fense the  carrier  has  may  be  interposed  in  the  action  to  recover  the 

7.  32  L.R.A.(N.S.)  643  note.  Co.,  106  Va.  61,  55  S.  E.  572, 117  A.  S. 

8.  State  V.  Atlantic  Coast  Line  R.  R.  983,  9  Ann.  Cas.  1124,  7  L.R.A. 
Co.,  56  Fla.  617,  47  So.  969,  32  L.R.A.  (N.S.)  1086. 

(N.S.)  639.  11.  Atlantic  Express  Co.  v.  Wil- 

9.  Burlington,  etc.,  R.  Co.  v.  Dey,  mington,  etc.,  R.  Co.,  Ill  N.  C.  463,  itt 
82  la.  312,  48  N.  W.  98,  31  A.  S.  R.  S.  E.  393,  32  A.  S.  R.  805,  18  L.R.A. 
477,  12  LJI.A.  436;  Atlantic  Express  393. 

Co.  V.  Wilmington,  etc.,  R.  Ca,  111  N.  12.  Burlington,  etc.,  R.  Co.  v.  Jkjf 

C.  463, 16  S.  £.  393,  32  A.  S.  R.  805,  82  la.  312,  48  N.  W.  98,  31  A.  S.  R. 

18  L.R.A.  393;  Com.  v.  Atlantic  Coast  477. 12  LJI.A.  436. 

Line  R.  Co.,  106  Va.  61,  55  S.  E.  572,  13.  Portland  R.  etc.,  Ca  v.  Railroad 

117  A.  S.  R.  983,  9  Ann.  Cas.  1124,  7  Commission  of  Oregon.  229  V.  S.  397, 

LJl.A.(N.S.)  1086.  33  S.  Ct.  820,  57  U.  S.  (L.  ed.) 

10.  Com.  «.  Atlantic  Coast  Line  R.  1248. 

624 


Digitized  by  Google 


4  R.  C.  L. 


CARRIERS 


penalty  fixed  and  imposed  by  the  commisBion,  including  the  amount 
and  validity  of  the  penalty,  if  it  be  excessive  or  illegal.**   In  some 

instances,  under  constitutional  and  statutory  proxisions,  the  commis- 
sion is  given  authority  to  impose  a  fine  or  penalty  directly.  In  doing 
so  it  should  summon  the  defendant,  give  it  an  opportunity  to  be 
heard  in  its  own  defense,  and  pass  judicially  tipon  the  issues  raised. 
If  this  is  done  its  action  is  valid."  Where  it  is  provided  that  in  a 
review  of  the  finding  of  a  commission  by  the  court,  the  court  shall 
confine  itself  to  evidence  adduced  before  the  commission,  this  doea 
not  constitute  a  denial  of  due  process,  inasmuch  as  the  court  is  not 
bound  by  the  commission's  findings,  and  the  party  affected  has  the 
right,  on  the  original  hearing,  to  introduce  evidence  as  to  all  ma^ 
terial  points.  Moreover,  notwithstanding  the  fact  that  additional 
evidence  cannot  be  introduced  before  the  court,  the  case  -may  be 
remanded  to  the  commission  for  the  purpose  of  taking  further  testi- 
mony, and  where  this  procedure  is  provided  with  the  further  direction 
that  the  court  determine  upon  the  evidence  the  reasonableness  and 
lawfulness  of  the  order  made  by  the  commission  before  enforcement, 
there  is  no  such  denial  of  the  right  of  trial  by  jury  as  will  violate  the 
federal  or  state  constitutions." 

98.  Power  to  Fix  Rates  as  Distinguished  from  Power  to  Regulate. — 
The  power  to  fix  rates  is,  as  has  been  heretofore  indicated,  distinct 
from  the  power  to  determine  upon  past  or  present  facts  and  circum- 
stances what  is  a  reasonable  rate.  The  former  is  legislative  and  the 
latter  judicial."  In  interpreting  laws  creating  commissions,  in  order 
to  ascertain  whether  the  power  to  fix  rates  has  been  conferred  upon 
them,  it  should  be  laid  down  as  a  basic  principle  that  the  grant  of  such 
a  power  is  never  to  be  implied.  There  are  three  courses  open  to  the 
legislative  body;  it  may  itself  prescribe  the  rates;  it  may  commit  to 
some  subordinate  tribunal  this  duty;  or  it  may  leave  with  the  com- 
panies the  right  to  fix  rates  subject  to  regulations  and  restrictions,  as 
well  as  to  that  rule  which  is  as  old  as  the  existence  of  common  car- 
riers, to  wit,  that  rates  must  be  reasonable.  If  the  legislature  creates 
a  commission  and  gives  it  power  to  pass  upon  the  reasonableness  of 
rates  charged  by  carriers,  but  does,  not  expressly  give  it  power  to  fix 
rates,  it  cannot  be  held  that  the  power  to  pass  upon  the  reasonableness 
of  existing  rates  implies  a  right  to  prescribe  rates.      Nor  can  this 

14.  State  V.  Atlantic  Coast  Line  R.      17.  Interstate   Commerce  Comruis- 

Co.,  56  Fla.  617,  47  So.  969,  32  L.R.A.  sion  v,  Cincinnati,  etc.,  R.  Co.,  167  U. 

(N.S.)  639.  S.  479, 17  S.  Ct.  896,  42  U.  S.  (L.  ed.) 

16.  Com.  V.  Atlantic  Coast  Line  R.  243. 
Co.,  106  Va.  61,  55  S.  E.  572,  117      18.  Cincinnati,  etc.,  R.  Co.  v.  Inter- 

A.  S.  R.  983,  9  Ann.  Cas.  1124,  7  state  Commerce  Commission,  162  U.  S. 

L.R.A.(N.S.)  1086.  184,  16  S.  Ct.  700,  40  U.  S.  (L.  ed.) 

16.  Seward  v.  Denver  &  R.  G.  R.  935;  Texas  &  P.  R.  Co.  v.  Interstate 

Co.,  17  N.  M.  557,  131  Pac.  980,  46  Commerce  Commission,  162  U.  S.  197, 

L.R.A.(N.S.)  242,  16  S.  Ct.  666,  40  U.  S.  (L.  ed.)  940: 
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result  be  secured  indirectly  by  extending  to  the  commission  after  it 
has  determined  what,  in  reference  to  the  past,  were  reasonable  and 
just  rates,  the  power  to  obtain  from  ^e  courte  a  peremptory  order  that 
in  the  future  the  carriers  should  follow  the  rates  thus  determined  to 
have  been  in  the  past  reasonable  and  jusf  And  so  the  carriers  may 
of  their  own  motion,  when  a  dissimilarity  of  circumstances  appears, 
fix  their  rates  to  suit  the  conditions  presented,  subject,  however,  to  the 
revision  by  the  commission  and  the  courts  where  it  is  charged  that 
such  action  has  resulted  in  rates  unjust  or  unreasonable  The  grant- 
ing to  commissions  of  the  actual  power  to  fix  rates  was  not  so  readily 
adopted  as  the  granting  of  the  power  to  determine  questions  of  dis- 
crimination and  undue  preference.  In  England  the  latter  power  was 
early  conferred  but  the  power  to  prescribe  a  tariff  of  rates  was  with- 
held. In  the  United  States  the  practice  among  the  several  states  has 
been  varying,*  although  the  development  of  the  principle  of  govern- 
mental control  over  carriers  and  other  public  utility  companies  has 
tended  to  give  to  commissions  very  generally  on  extensive  control 
not  only  over  discriminations  and  preferences  but  over  the  fixing  of 
rates  as  well.  The  Interstate  Commerce  Act  was  amended  in  1906 
so  as  to  confer  the  rate-making  power  on  the  commission,  and  in  so 
doing  Congress  merely  followed  the  lead  of  a  large  number  of  state 
legislatures. 

99.  Prima  Facie  Reasonableness  of  Rates  Fixed. — While  it  may 
be  well  established  that  the  legislature  has  authority  to  delegate  the 
rate-fixing  power  to  a  commission,  the  power  so  delegated  is  subject 
to  the  same  hmitations  that  the  rates  fixed  must  be  reasonable,  as 
control  it  when  exercised  directly  by  the  legislature.  For  manif^ly 
practical  reasons,  however,  it  is  ordinarily  provided  in  the  statute 
creating  commissions  that  the  rates  fixed  by  them,  if  not  conclusive 
of  the  question  of  reasonableness,  shall  be  prima  facie  evidence  there- 
of, and  shall  be  considered  valid  until  some  superior  authority  has 
determined  them  to  be  otherwise  or  they  have  been  revoked  by  the 
commission.  It  has  been  seriously  contended  that  to  give  prima 
facie  force  to  the  findings  of  the  commission  constitutes  an  infringe- 
ment of  the  right  to  trial  by  jury^  upon  the  reasoning  that  the  first 
step  at  least  in  a  proceeding  concerning  a  carrier's  rights  has  been 
taken  before  a  body  not  properly  judicial.  The  answer  to  this  con- 
Interstate  Commerce  Commission  r.  144,  18  S.  Ct.  45,  42  XJ.  S.  (L.  ed.) 
Cincinnati,  etc.,  R.  Co.,  167  U.  S.  479,  414. 

17  S.  Ct.  896,  42  U.  S.  (L.  ed.)  20.  Interstate  Commerce  Commis- 
243.  sion  v.  Alabama  Midland  R.  Co.,  168 

19,  Interstate  Commerce  Commis-  U.  S.  144,  18  S.  Ct.  45,  42  U.  S.  (L. 
sion  V.  Cincinnati,  etc.,  R.  Co.,  167  U.  ed.)  414. 

S.  479, 17  S.  Ct.  896,  42  U.  S.  (L.  ed.)  1.  Interstate  Commerce  Commission 
"243;  Interstate  Commerce  Commission  r.  Cincinnati,  etc.,  K.  Co.,  167  U.  S. 
V.  Alabama  Midland  R.  Co.,  168  U.  S.  479, 17  S.  Ct.  896, 42  U.  S.  (L.  ed.)  243. 
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tention  has  been  that  the  prima  facie  force  given  the  commission's 
findings  constitutes  simply  a  rule  of  evidence,  a  matter  clearly  witbin 
bgislative  control.'  Moreover,  it  may  properly  foe  considered  as  mak- 
ing very  little  if  any  change  in  the  rulra  iJready  existing,  for  even  in 
the  absence  of  an  express  statiitory  provision,  it  is  clear  that  the  rates 
established  by  a  competent  authority  such  as  a  legislature  or  a  com- 
mission would  be  entitled  to  the  presumption  of  correctness.'  Such 
a  presumption  may  be  rebutted,  though  it  ia  a  strong  one  and  must 
be  overcome  by  a  clear  showing  of  error.*  The  purpose  In  establish- 
ing the  schedule  fixed  by  the  commission  as  prima  facie  evidence  of 
reasonable  rates  was  to  relieve  the  state  or  person  suing  a  railroad 
company  from  the  burden  of  proving  all  the  facts  and  details  going 
to  the  basis  of  a  finding  of  a  reasonable  rate,  for  these  matters  are 
peculiarly  within  the  knowledge  of  the  railroad  company,  and  it  is 
entirely  reasonable  that  it  should  be  visited  with  the  burden  of  over- 
throwing the  correctness  of  any  rates  established  by  a  commission,  by 
the  introduction  of  such  facts  and  circumstances.' 

Power  of  Courts 

100.  In  General. — ^The  general  power  of  the  courts  over  the  rates 
charged  by  common  carriers  has  already  been  indicated.  Neither 
individuals  nor  corporations  engaged  in  the  business  of  common  car- 
riers possess  the  same  liberty  to  make  contracts  that  a  private  person 
engaged  in  a  private  business  possesses.  They  are  called  upon  to  treat 
the  public  impartially  and  to  make  only  a  reasonable  charge  for  their 
services.'  It  necessarily  follows  that  in  any  given  case  some  authority 
must  exist  to  determine  whether  the  carrier  has  been  guilty  of  im- 
partiality or  of  making  unreasonable  charges.  And  where  the  legis- 
lature has  not  exercised  its  prerogative,  this  authority  lies  in  the 
courts,  and  therefore,  although  the  carrier  may  have  the  right  to  fix 
rates  conferred  upon  it,  such  rates  are  alwa^^  open  to  judicial  in- 
vestigation.'  It  is  upon  this  ground  that  a  statute  making  a  carrier 

2.  Chicago,  etc.,  R.  Co.  v.  Dey,  35  5.  Pensacola,  etc.,  R.  Co.  v.  State, 
Fed.  866,1  L.R.A.  744;  Pensacola,  etc.,  25  Fla.  310,  5  So.  833,  3  L.R.A.  661. 
R.  Co.  V.  State,  25  Fla.  310,  5  So.  833.      6.  See  supra,  par.  35. 

3  L.R.A.  661 ;  Chicago,  etc.,  R.  Co.  v.  7.  Dow  v.  Beidelman,  125  U.  S.  680, 

Jones,  149  III.  361,  37  N.  E.  247,  41  8  8.  Ct.  1028,  31  U.  S.  (L.  ed.)  841; 

A.  S.  R.  278,  24  L.R.A.  141 ;  Burling-  Loaisville,  etc.,  R.  Co.  u.  Garrett,  231 

ton,  etc.,  Rv.  Co.  v.  Dey,  82  la.  312,  U.  S.  298,  34  S.  Ct.  48;  Chicago,  etc., 

48  N.  \V.  98,  31  A.  S.  R.  477,  12  R.  Co.  v.  Jones,  149  III.  361,  37  N.  E. 

L.R.A.  436.  247,  41  A.  S.  R.  278,  24  L.R.A.  141; 

3.  Chicago,  etc.,  R,  Co.  v.  Dey,  35  Louisville,  etc.,  R.  Co.  v.  Wilson,  132 
Fed.  866,  1  L.R.A.  744.  See  infra,  Ind.  517,  32  K.  E.  311, 18  L.R.A.  105; 
par.  102.  Lough  v.  Outerbridge,  143  N.  T.  271, 

4.  Atchison,  etc.,  R.  Co.  v.  State,  23  38  N.  E.  292,  42  A.  S.  R.  712,  25 
Okla.  210,  100  Pac.  11,  21  L.R.A.  L.R.A.  674. 

{K.S.)  908.  9  L.R.A.  769  note. 
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guilty  of  extortion  if  it  charges  more  than  a  fair  and  reasonable  rate 

is  not  void  for  uncertainty  in  not  declaring  what  is  a  fair  and  reason- 
able rate,  inasmuch  as  the  courts  have  the  power  to  determine  what 
is  reasonable.^  The  broad  distinction  between  legislative  and  judicial 
functions  has  also  been  pointed  out.  The  former  is  exercised  in  the 
fixing  of  a  rate  of  charge  and  the  latter  in  the  determination  as  to 
whether  under  a  proved  state  of  facta  a  given  rate  is  or  is  not  reason- 
able. It  does  not  lie  within  the  power  of  the  court  to  make  a  rate.* 
101.  Control  over  LegislatiTe  Acts.— The  power  of  the  courts  may 
be  invoked  by  a  carrier  in  order  to  protect  against  a  legislative  decree 
fixing  what  the  legislature  may  consider  to  be  a  reasonable  rate.** 
This  is  due  primarily  to  the  guaranty  contained  in  the  Fourteenth 
Amendment  to  the  Federal  Constitution  that  "no  state  shall  deprive 
any  person  of  property  without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws."  It 
has  been  stated,  however,  that  the  courts  draw  their  power  from  the 
same  source  as  when  they  protect  a  shipper  against  a  carrier,  or  a 
carrier  against  a  shipper,  and  that  their  province  is  not  changed,  nor 
the  limit  of  judicial  inquiry  altered,  because  the  l^^^ture,  instead 

8.  Cbieago,  etc.^  R.  Co.  v.  Jones,  149  17  N.  M.  557, 131  Fac.  980.  46  h.RJi, 
HI.  361,  37  N.  E.  247,  41  A.  S.  K.  278.  (N.S.)  242. 

24  L.R.A.  141.  9  L.R.A.  759  note;  21  Ann.  Gas.  192 
The  eontrary  view  has  been  held  up-  note ;  Ann.  Cas.  1913B  774  note. 

on  the  ground  that  a  standurd  must  be  11.  Stone  v.  Farmers'  Loan  and 

fixed  by  which  to  determine  what  is  Trust  Co.,  116  U.  S.  307,  6  S.  Ct.  334, 

a  ^nst  and  xeasonable  ehaige;  that  the  388,  1191,  29  U.  S.  (L.  ed.)  636; 

criminality  of  the  earner's  act  can-  Chica{iro,  M.  &  St.  P.  R.  Co.  v.  Minne- 

not  be  made  to  depend  upon  tiie  jxxrfa  sota,  134  U.  S.  418, 10  S.  Ct.  462,  702, 

view  of  the  reasonableness  of  ^e  rate  33  U.  S.  (L.  ed.)  970 ;  Chicago  &  Grand 

charged.    Louisville,  etc.,  R.  Co.  v.  Trunk  Railway  Company  v.  Wellman, 

Com.,  99  Ky.  132,  35  S.  W.  129,  59  143  U.  S.  339,  12  S.  Ct.  400,  36  U.  S. 

A.  S.  R.  457,  33  L.RA..  209  and  note.  (L.  ed.)  176;  Reagan  v.  Farmers'  L. 

See  Norfolk,  etc.,  R.  Co.  «.  Pinnacle  &  T.  Co.,  154  IT.  S.  362, 14  S.  Ct.  1047, 

Coal  Co.,  44  W.  Va.  574,  30  S.  E.  196,  38  V.  S.  (L.  ed.)  1014;  St.  Louis,  etc.. 

41  L.R.A.  414,  holding  that  a  justice  R.  Co.  v.  Qill,  156  U.  S.  649, 15  S.  Ct. 

of  the  peace  has  no  such  power.  484,  39  U.  S.  (L.  ed.)  567;  Smyth  v. 

9.  Interstate  Commerce  Commission  Ames,  169  U.  S.  466, 18  S.  Ct.  418,  42 
t>.  Cincinnati,  etc.,  R.  Co.,  167  U.  S.  U.  S.  (L.  ed.)  819;  Lake  Shore  &  M. 
479,  17  S.  Ct.  896,  42  U.  S.  (L.  ed.)  S.  R.  Co.  v.  Smith,  173  U.  S.  684,  19 
243;  Pensacola,  etc.,  R.  Co.  v.  State,  S.  Ct.  565,  43  U.  S.  (L.  ed.)  858;  San 

25  Fla.  310,  5  So.  833,  3  L.R.A.  661.  Diego  Water  Co.  v.  San  Diego,  118 
See  supra,  par.  78.  Cal.  556,  50  Pac.  633,  62  A.  S.  R.  261, 

10.  Chicago,  etc.,  R.  Co.  v.  Minneso-  38  L.R.A.  460;  State  v.  Atlantic  Coast 
ta,  134  U.  S.  418,  10  S.  Ct.  462,  702,  Line  R.  Co.,  56  Fla.  617,  47  So.  969, 
33  U.  S.  (L.  ed.)  970;  Lake  Shore,  32  L.R.A.(N,S.)  639  and  note;  Com. 
etc.,  R.  Co.  V.  Smith,  173  U.  S.  684,  v.  Atlantic,  etc.,  R.  Co.,  106  Va.  61, 
19  S.  Ct.  566,  43  U.  S.  (L.  ed.)  858;  55  S.  E.  572,  117  A.  S.  R.  983,  9  Ann. 
State  V.  Sioux  City,  etc.,  R.  Co.,  46  Cas.  1124,  7  L.R.A.(N.S.)  1086. 
Neb.  682,  65  N.  W.  766,  31  L.R.A.  14  Ann.  Cas.  615  note;  Ann.  Cas. 
47;  Seward  v.  Denver  &  R.  0.  R.  Co.,  1013B  775  note. 
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of  the  carrier,  prescribes  the  rates,  a  conclusion  presumably  based 
upon  Uie  right  of  the  carrier  to  a  reasonable  compensation.  However 
this  may  be,  there  runs  through  all  of  the  decisions  the  reasoning  that 
the  courts  may  intervene  to  prevent  the  fixing  of  rates  so  unreasonable 
as  to  constitute  an  invasion  or  destruction  of  the  rights  of  property,** 
and  in  many  of  them  the  right  to  protection  against  such  invasion  or 
destruction  is  directly  based  upon  the  Fourteenth  Amendment." 
And  so  although  the  formation  of  a  tariff  of  charges  is  a  legislative 
or  administrative  function,  yet  the  courts  have  the  power  and  the  duty 
to  inquire  whether  rates  prescribed  by  a  legislature  or  a  commission 
go  beyond  the  fixed  limits  of  their  authority.  They  are  not,  how- 
ever, authorized  to  revise  or  change  the  rates  so  fixed,  nor  to  determine 
whether  one  rate  is  preferable  to  another,  or  what  under  all  the  cir- 
cumstances would  be  fair  and  reasonable  as  between  the  carriers  and 
shippers  and  public;  they  do  not  engage  in  administrative  work.** 
The  extent  of  their  interference  is  protection  against  unreasonable 
rates,'*  and  unless  the  commission  has  exceeded  its  powers, *«  or  has 
acted  arbitrarily  in  abuse  of  its  powers  "  or  for  some  other  reason  its 
acts  are  void    there  is  no  power  in  the  courts  to  interfere. 

12.  Chicago,  etc.,  B.  Co.  v.  Wellman,  era'  L.  &  T.  Co.,  154  U.  S.  362, 14  S. 

143  U.  S.  339,  12  S.  Ct.  400,  36  U.  S.  Ct.  1047,  38  U.  S.  (L.  ed.)  1014. 

(L.  ed.)  176;  Reagan  v.  Farmers'  L.  Ann.  Cas.  1913B  774  note. 

&  T.  Co.,  154  U.  S.  362, 14  S.  Ct.  1047,  16.  Texas,  etc.,  R.  Co.  r.  Abilene 

38  U.  S.  (L.  ed.)  1014;  Covington,  Cotton  Oil  Co.,  204  U.  S.  426,  27  S. 

etc..  Turnpike  Road  Co.  v.  Sandford,  ct.  350,  51  U.  S.  (L.  ed.)  553,  9 

164  U.  S.  578,  17  S.  Ct.  198,  41  U.  S.  Ann.  Cas.  1075;  Interstate  Commerce 

(L.  ed,)  560;  Ratdiff  v.  Wichita  Union  Commission  v.  Illinois  etc.,  B.  Co.,  215 

Stock-yards  Co.,  74  Kan.  1,  86  Pac.  u.  S.  452,  30  S.  Ct.  155,  54  U.  S.  (L. 

150,  118  A.  S.  R.  298,  10  Ann.  Cas.  ed.)  280;  Interstate  Commerce  Com- 

1016,  6  L.R.A.(N.S.)  834.  mission  v.  Chicago,  etc.,  B.  Co.,  218 

IS.  Stone  r.  Farmers'  L.  &  T.  Co.,  u.  S.  88,  30  S.  Ct.  651,  54  U.  S.  (L. 

116  U.  S.  307,  6  S.  Ct  334,  388, 1191,  ed.)  946;  Penn^lvania  R.  Co.  v.  In- 

29  U.  S.  (L.  ed.)  636;  Budd  v.  New  temational,  etc.,  R.  Co.,  230  U.  8. 1S4, 

York,  143  U.  S.  517, 12  S.  Ct.  468,  36  33  S.  a.  893,  57  U.  S.  (L.  ed.)  1446; 

U.  8.  (L.  ed.)  247;  Reagan  v.  Farm-  Hitehell  Coal,  etc.,  Co.  v.  Pennsylva- 

era'  li.  &  T.  Co.,  154  U.  S.  362, 14  S.  nia  R.  Co.,  230  U.  S.  247,  33  S.  Ct. 

Ct.  1047,  38  U.  S.  (L.  ed.)  1014;  Pen-  916,  57  TT.  S.  (L.  ed.)  1472;  United 

saeola,  etc.,  R.  Co.  v.  State,  25  Fla.  States  v.  Atchison,  etc.,  R.  Co.,  234 

310,  5  So.  833,  3  L.R.A.  661.  U.  S.  476,  34  S.  Ct.  986. 

14.  Reagan  v.  Farmers'  L.  &  T.  Co.,  17.  Southern  Pac.  Co.  v.  Campbell, 
154  U.  S.  362,  14  S.  Ct.  1047,  38  U.  230  U.  S.  537,  33  S.  Ct.  1027,  57  U. 
S.  (L.  ed.)  1014;  Interstate  Commerce  S.  (L.  ed.)  1610. 

Commission  v.  Cincinnati,  etc.,  R.  Co.,  18.  Interstate   Commerce  Commis- 

167  U.  S.  479,  17  S.  Ct.  896,  42  U.  S.  sion  r.  Union  Pac.  R.  Co.,  222  U,  S. 

(L.  ed.)  243.  541,  32  S.  Ct.  108,  56  U.  S.  (L.  ed.) 

15.  Chicago,  etc.,  R.  Co.  v.  Well-  308;  Atchison,  etc.,  R.  Co.  v.  U.  S., 
man,  143  V.  S.  339, 12  S.  Ct.  400,  3G  232  U.  S.  199,  34  S.  Ct.  291. 

U.  8.  (L.  ed.)  176;  Reagan  v.  Farm- 
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102.  Determination  of  Reasonableness  of  Legislative  Rates. — It 

has  been  stated  broadly  that  the  reasonableness  of  the  rates  fixed  by 
the  legislature  itself  is  not  a  qu^tion  for  the  judiciary  but  for  the 
legislature,  and  tiiat  a  rate  so  fixed  will  bind  the  court,  and  if  im- 
properly fixed  the  remedy  is  not  in  the  courts  but  in  the  legislature, 
and  that  it  is  to  it  that  an  appeal  for  a  change  must  be  made.**  This 
rule  has,  however,  been  generally  modified  to  the  extent  of  enabling 
the  court  to  pass  upon  the  question  whether  the  rates  fixed  are  un- 
reasonably low.*"  Nevertheless  ii  is  the  province  of  the  legislature  to 
enact  laws,  and  where  the  legislature  or  the  body  acting  under  its 
authority  establishes  a  rate  thereafter  to  be  charged  by  the  carrier,  it 
is  the  duty  of  the  court  to  enforce  the  rule  of  law  so  made  unless  the 
constitutional  limits  of  the  rate-making  power  have  been  transgressed. 
The  rate-making  power  necessarily  implies  a  range  of  legislative  dis- 
cretion; and  so  long  as  the  legislative  action  is  within  its  proper 
sphere  the  courts  are  not  entitled  to  interpose,  and  upon  their  own 
investigation  of  traffic  conditions  and  transportation  problems  to  sub- 
stitute their  judgment  with  respect  to  the  reasonableness  of  rates  for 
that  of  the  legislature  or  of  the  commission  exercising  its  delegated 
power.*  It  has  been  said  that  the  right  of  judicial  interference  exists 
only  where  the  schedule  of  rates  established  will  fail  to  secure  to  the 
owners  some  compensation  or  income  from  their  investment;  and 
when  some  compensation  is  allowed  by  the  rates,  the  question  becomes 
one  of  legislative  policy.*  That  the  rule  may  be  so  absolutely  fixed  is, 
however,  a  matter  of  serious  question;  a  better  rule  would  seem  to 
be  ^t  each  case  should  be  determined  upon  its  own  facts,  and  all 
the  facts  and  circumstances  affecting  the  rights  of  all  interested  par- 
ties considered.*  And  so  the  courts  are  not  necessarily  bound  by  the 
fact  that  some  compensation  is  given  but  may  go  further  and  ascertain 
whether  it  is  such  compensation  as  the  railroad  is  entitled  to  receive, 
and  a  prohibition  upon  the  receiving  of  which  may  fairly  be  deemed 
a  deprivation  by  legislative  decree  of  property  without  due  process 
of  law ;  and  while  that  question  might  be  more  easily  determined  by 
a  commission  specially  qualified  to  handle  great  problems  of  trans- 
portation and  do  justice  both  to  the  public  and  the  carriers,  neverthe- 
less the  court  cannot  avoid  its  duty  in  a  proper  case  to  determine 
whether  a  statute  does  invade  and  destroy  rights  secured  by  the 

19.  See  infra,  par.  129.  Ann.  Cas.  1913B  774  note. 

20.  Budd  V.  New  York,  143  U.  S.  1.  Louisville,  etc.,  R.  Co.  u.  Garrett, 
517,  12  S.  Ct.  468,  36  U.  S.  (L.  ed.)  231  U.  S.  298,  34  S.  €t.  48. 

247;  Smyth  v.  Ames,  169  U.  S.  466,  2.  Chicago,  etc.,  R.  Co.  v.  Dey,  35 

18  S.  Ct.  418,  42  U.  S.  (L.  ed.)  819;  Fed.  866,  1  L.R.A.  744;  Pensacol^ 

In  re  Janvrin,  174  Mass.  514,  55  N.  etc.,  R.  Co.  v.  State,  25  Fla.  310,  5 

E.  381,  47  L.R.A.  319;  Com.  v.  At-  So.  833,  3  L.R.A.  661. 

lantic  Coast  Line  R.  Co.,  106  Va.  61,  3.  Louisville,  etc.,  R.  Co.  'v.  Rail- 

55  S.  E.  572,  117  A.  S.  R.  983,  9  road  Com'rs,  63  Fla.  491,  58  So.  543, 


Ann.  Cas.  1124. 


44  L.R.A.(N.S.)  189. 
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supreme  law  of  tiie  land.^  It  would  seem  to  be  as  much  a  departure 
from  the  obligations  of  justice  to  seek  to  take  the  use  of  the  carrier's 
property  for  the  public  benefit  at  less  than  its  market  value  as  to  take 
the  title.'  But  it  is  clear  that  courts  should  be  careful  not  to  declare 
legislative  acts  unconstitutional  without  full  and  complete  knowledge 
of  the  facts.  And  therefore  if  the  procedure  is  upon  t^reed  facts  it 
should  require  the  fullest  disclosure  of  all  facts  that  are  material.*- 
103,  Control  of  Federal  Courts  over  State  Regulations. — In  view 
of  the  reasoning  which  has  founded  the  control  of  the  courts  over 
legislative  action  upon  rates  upon  the  guarantees  of  the  Fourteenth 
Amendment  to  the  federal  Constitution,  it  follows  that  the  federal 
courts  have  jurisdiction  of  cases  invohnng  unreasonable  legislative 
rates.'  Moreover  under  the  Act  of  Congress  the  federal  courts  have 
jurisdiction  to  review  the  decision  of  a  state  court  which  denies  the 
carrier  the  benefit  of  the  Interstate  Commerce  Act.*  Federal  juris- 
diction cannot  be  ousted  because  the  determination  of  the  legal  ques- 
tion might  incidentally  involve  a  question  of  fact,*  for  although  the 
federal  court  cannot  upon  writ  of  error  to  a  state  court  review  its 
decision  upon  pure  questions  of  fact,  it  may  examine  the  entire  record, 
including  the  evidence,  to  determine  whether  what  purports  to  be  a 
finding  upon  questions  of  fact  is  so  involved  with  and  dependent  upon 
questions  of  law  bearing  upon  the  federal  rights  of  the  parties  as  to  be 
in  substance  and  effect  a  decision  of  the  latter.'*  And  so  a  federal 
court  may  investigate  the  facts  and  where  it  determines  a  rate  fixed 
by  a  state  legislature  to  be  so  low  as  to  be  confiscatory  may  permanent- 
ly enjoin  its  enforcement  and  may  grant  a  preliminary  injunction 


4.  Smytb  v.  Ames,  169  U.  S.  466, 
18  S.  Ct.  418,  42  U.  S.  (L.  ed.)  819. 

5.  Reagan  v.  Farmers'  L.  &  T.  Co., 
154  U.  S.  362,  14  S.  Ct.  1047,  38  U. 
S.  (L.  ed.)  1014;  Covington,  etc., 
Turnpike  Road  Co.  v.  Sandford,  164 
U.  S.  578, 17  S.  Ct.  198,  41  U-  S.  (L. 
ed.)  560. 

6.  Chicago,  etc.,  R.  Co.  v.  Wellman, 
143  U.  S.  339,  12  S.  Ct.  400,  36  U.  S. 
(L.  ed.)  176. 

7.  Dow  V.  Beidelman,  125  U.  S. 
680,  8  S.  Ct.  1028,  31  U.  S.  (L.  ed.) 
841;  Chicago,  etc.,  R.  Co.  v.  Minne- 
sota, 134  U.  S.  418, 10  S.  Ct.  462,  702, 
33  U.  S.  (L.  ed.)  970;  Chicago,  etc., 
R.  Co.  V.  Wellman,  143  U.  S.  339,  12 
S.  Ct.  400,  36  D.  S.  (L.  ed.)  176; 
Reagan  v.  Farmers'  L.  &  T.  Co.,  154 
U.  S.  362,  14  S.  Ct.  1047,  38  U.  S. 
(L.  ed.)  1014;  St.  Louia  &  S.  F.  R. 
Co.  V.  GiU,  156  U.  S.  649,  657,  15  S. 
Ct.  484,  39  U.  S.  (L.  ed.)  567,  570; 


Covington,  etc.,  Turnpike  Road  Co. 
r.  Sandford,  164  U.  S.  578,  17  S.  Ct. 
198,  41  U.  S.  (L.  ed.)  560;  Smyth 
V.  Ames,  169  U.  S.  466,  18  S.  Ct.  418, 
42  U.  S.  (L.  ed.)  819;  Chicago,  etc.,. 
R.  Co.  V.  Tompkins,  176  U.  S.  167, 
20  S.  Ct.  336,  44  U.  S.  (L.  ed.)  417; 
Ej:  p.  Yonng,  209  U.  S.  123,  28  S.  Ct. 
441,  52  U.  S.  (L.  ed.)  714,  14  Ann. 
Cas.  764,  13  L.K.A.(N.S.)  932. 

8.  Atchison,  etc.,  R,  Co.  r.  Robin- 
son, 233  U.  S.  173,  34  S.  Ct.  856. 

9.  Ex  p.  Young,  209  U.  S.  123,  28 
S.  Ct.  441,  52  U.  S.  (L.  ed.)  714,  14 
Ann.  Cas.  764,  13  L.R.A.(N.S.)  932; 
Kansas  City  Sonthem  R.  Co.  v.  C.  H. 
Albers  Commission  Co.,  223  U.  S.  573, 
32  S.  Ct.  316,  56  U.  S.  (L.  ed.) 
556. 

10.  Kansas  City,  etc.,  R.  Co.  v. 
H.  Albers  Commission  Co.,  223  U.  S. 
573,  32  S.  Ct  316,  56  U,  S.  (L.  ed.). 
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while  the  inquiry  is  pending."  Ordinarily,  however,  the  findings  of 
fact  of  a  state  court  when  based  on  competent  testimony  will  not  be 
re-examined  by  the  federal  courts.*'  Where  a  federal  court  has 
-secured  jurisdiction  of  a  suit  by  reason  of  the  federal  questions  set 
up,  it  has  the  right  to  decide  all  the  questions  in  the  case,  even  Uiough 
it  decides  the  federal  questions  adversely  to  the  party  raising  them, 
or  even  if  it  omits  to  decide  them  at  all  or  decides  the  case  on  local 
or  state  questions.*'  And  so  where  a  state  court  in  enforcing  an 
obligation  upon  a  carrier  to  pay  over  surplus  profits  to  the  state  relies 
both  on  an  erroneous  interpretation  of  the  charter  and  upon  legisla- 
tion in  flagrant  violation  of  the  federal  constitution,  the  federal  courts 
will  assume  jurisdiction  although  the  state  court  may  have  based  its 
•decision  more  manifestly  upon  the  meaning  of  the  charter  than  upon 
the  statute.'*  But  for  the  federal  courts  to  interfere  with  the  legis- 
lative department  of  a  state  when  acting  within  the  scope  of  its  ad- 
mitted powers  is  always  the  exercise  of  a  delicate  power,  and  should 
not  be  resorted  to  unless  the  reason  for  so  doing  is  clear.'*  The  aid 
•of  the  federal  courts  may  be  secured  by  restraining  state  officers  from 
the  enforcement  of  unjust  and  unreasonable  rates  fixed  by  state  au- 
thority. This  would  not  be  a  suit  against  the  state  within  the  pro- 
hibition of  the  federal  constitution,  since  the  state  is  interested  only  in 
A  governmental  and  not  in  a  pecuniary  sense.'*  And  furthermore 
if  the  law  were  in  itself  constitutional  the  same  remedy  might  be 
invoked  by  a  citizen  of  another  state  against  the  wrongful  a^inis- 
tration  of  the  statute  by  state  officers,  so  as  to  mt^e  it  an  illegal  burden 
.and  exaction  upon  an  individual." 

104.  Burden  of  Proof  asd  Presumption  as  to  Legislative  Rates. — 
Where  the  question  of  the  reasonableness  of  rates  fixed  by  legislative 
Act,  either  directly  by  the  legislature  or  through  the  agency  of  a  body 
such  as  a  railroad  commission,  is  presented  for  judicial  review,  it  is 
clearly  established  that  the  presumption  of  reasonableness  accompanies 
the  legislative  act.'^   This  presumption  has  been  treated  lightly  in 

11.  Ex  parte  Toang,  209  U.  S,  123,  503,  22  S.  Ct  95,  46  U.  S.  (L.  ed.) 
128  S.  Ct.  441,  52  U.  S.  (L.  ed.)  714,  298. 

14  Ann.  Cas.  764,  13  L.E.A.(N.S.)  16.  Reagan  v.  Farmers'  L.  4  T.  Co., 

■932.  154  U.  S.  362,  14  S.  Ct.  1047,  38  U. 

12.  Portland  R.,  etc.,  Co.  v.  Rail-  S.  (L.  ed.)  1021;  Smytii  v.  Ames,  169 
road  Gommisaion  of  Oregon,  229  U.  U.  S.  466,  IS  S.  Ct.  418,  42  U.  S.  (Ij. 
S.  397,  33  S.  Ct.  820,  57  U.  S.  (L.  ed.)  819. 

•ed.)  1248.  17.  Reagan  v.  Farmers'  L.  &  T.  Co., 

13.  Siler  v.  Louisville,  etc.,  R.  Co.,  154  U.  S.  362,  14  S.  Ct.  1047,  38  U. 
213  U.  S.  175,  29  S.  Ct.  451,  53  U.  S.  (L.  ed.)  1021. 

S.  (L.  ed.)  753.  18.  Minneapolis,  etc.,  R.  Co.  v.  Min- 

14.  Terre  Haute,  etc.,  R.  Co.  v.  Ind-  nesota,  186  U.  S.  257,  22  S.  Ct.  900, 
iana,  194  U.  S.  579,  24  S.  Ct.  767,  48  46  U.  S.  (L.  ed.)  1151;  Seaboard  Air 
V.  S.  (L.  ed.)  1124.  Line  Ry.  u.  Florida,  203  U.  S.  261, 

15.  LouisviUe  &  N.  E.  Co.  v.  Com-  27  S.  Ct.  109,  51  U.  S.  (L.  ed.)  175; 
anonwealth  of  Kentucky,  183  U.  S.  Interstate  Commerce  Gommissirai  v. 
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some  cases,  being  viewed  as  no  more  than  the  ordinary  presumption 
in  favor  of  acts  of  legislation,  and  possessed  of  no  special  strength  or 
sanctity,  a  presumption  that  slight  evidence  would  rebut,**  but  the 
better  and  much  more  generally  expressed  doctrine  places  upon  tho 
carrier  the  necessity  of  showing  that  the  statute  clearly,  or,  as  some 
courts  say,  palpc^ly  or  beyond  a  reasonable  doubt,  is  invalid ;  *•  or, 
in  other  words,  a  commis»on*s  findings  of  fact  should  not  be  dis- 
turbed unless  clear  and  unmistakable  error  is  shown.*  This  burden 
continues  at  every  stage  of  the  inquiry  and  in  respect  to  all  matters^ 
affecting  the  euning  capacity  of  the  carrier,  its  fixed  charge,  the 
operating  expenses,  sources  of  revenue,  and  the  value  of  property  it- 
self.' There  are  manifestly  practical  reasons  for  giving  peculiar 
weight  to  the  finding  of  a  commission,  for  such  a  body  from  the 
nature  of  its  organization  and  the  duties  imposed  upon  it  by  statute 
is  peculiarly  competent  to  pass  upon  questions  of  fact  of  the  character 
arising  in  the  determination  of  questions  relating  to  the  reasonableness 
of  rates.*  In  fact  the  commission's  findings  are  in  case  of  conflict  of 
testimony  entitled  to  a  probative  force  upon  a  consideration  of  the 
case  on  appeal  to  the  courts,  for  the  commission  in  addition  to 
knowledge  of  conditions  of  environment  and  of  transportation  re- 
lations, has  had  the  advantage  of  the  presence  of  the  witnesses  before 
it*  Nevertheless  if  an  order  fixing  rates  when  applied  to  the  facta 
found  cannot  be  sustained  on  examination  by  the  court,  as  being 
just  and  reasonable,  it  may  be  set  aside.'  In  determining  what  rates 


Chicago,  etc.,  R.  Co.,  218  U.  S.  88,  30  Pacific  R.  Co.,  19  N.  D.  45,  120  N. 

S.  Ct.  651,  54  U.  S.  (L.  ed.)  946;  W.  869,  25  L.R.A.<N.S.)  1001. 

MisBouri  Pac.  K.  Co.  ti.  Tucker,  230  15    L.R.A.(N.S.)    108   note;  25 

U.  S.  340,  33  S.  Ct.  961,  57  U.  S.  (L.  L.R.A.(N.S.)  1002  note;  21  Ann.  Cas. 

ed.)  1507;  Atchison,  etc.,  R.  Co.  v.  192  note. 

State,  23  Okla.  210,  100  Pac.  11,  21  1.  Ilhnois  Central  B.  Co.  v.  Inter- 

L.R.A.(N.S.)  908;  Chicago,  etc.,  R.  state  Commerce  Commission,  206  U. 

Co.  V.  State,  24  Okla.  370,  103  Pac.  S.  441,  27  S.  Ct.  700,  51  U.  S.  (L. 

617,  24  LJtJ^.(N.S.)  393;  Minneapo-  ed.)  1128. 

lis,  etc.,  R.  Co.  V.  Railroad  Commis-  2.  State  v.  MinneapoUs,  etc.,  R.  Co., 

Bion,  136  Wis.  146, 116  N.  W.  905, 17  8Q  Minn.  191,  83  N.  W.  60,  89  A.  S. 

L.R.A.(N.S.)  821  and  note.  R.  514. 

89  A.  S.  R.  530  note;  IS  LJt.A.  3.  Lonisville,  etc.,  R.  Co.  v.  Behl- 

(K.S.)   108  note;  25  L.RjL.(N.S.)  mer,  175  U.  S.  648,  20  S.  Ct.  209,  44 

1001  note;  21  Ann.  Cas.  192  note.  U.  S.  (L.  ed.)  309;  East  Tennessee, 

19.  Pennsylvania  R.  Co.  v.  Phila-  etc.,  R.  Co.  v.  Interstate  Commerce 
delphia  County,  220  Pa.  St.  100,  68  Commission,  181  U.  S.  1,  21  S.  Ct 
Atl.  676,  15  LJl.A.(N.S.)  108.  516,  45  U.  S.  (L.  ed.)  719. 

21  Aim.  Cas.  192  note.  4.  Illinois  Central  R.  Co.  v.  Inter- 

20.  Chicago,  etc.,  R.  Co.  v.  Tomp-  state  Commerce  Commission,  206  U. 
kins,  176  U.  S.  167,  20  S.  Ct  336,  44  S.  441,  27  S.  Ct  700,  51  U.  S.  (L.  ed.) 
U.  S.  (L.  ed.)  417;  Ex  parte  Young,  1128. 

209  U.  S.  123,  28  S.  Ct  441,  52  U.  S.  6.  Chicago,  etc.,  R.  Co.  v.  State,  24 

(L.  ed.)  714,  14  Ann.  Cas.  764,  13  Okla.  370,  103  Pac.  617,  24  LJl.A, 

L.R.A.(N.S.)  932;  Stote  v.  Northern  (N.S.)  393. 
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have  been  fixed  by  commissions  l^e  readiest  means  lies  in  a  resort  to 
the  published  schedule^  and  it  has  been  held  that  when  a  certificate 
attached  to  a  copy  of  a  schedule  of  freights  and  fares  prepared  by  rail- 
road commissioners  shows  that  the  schedule  waa  published  for  the  time 
required  by  law,  such  certificate  and  copy  of  the  schedule  are  ad- 
missible as  prima  facie  evidence  of  the  sdiedule  prepared  and  adopted 
by  the  commissioners.* 

105.  Power  to  Exclude  Judicial  Review. — serious  question  arises 
where  it  has  been  sought  to  make  the  rates  established  by  the  legis- 
lature or  a  commission  conclusive.  A  distinction  has  been  sought 
to  be  made  between  rates  fixed  by  a  legislature  and  those  fixed  by  a 
■commission;  the  former  being  the  direct  action  of  the  authoritative 
body  have  been  suggested  to  be  conclusive  and  beyond  the  reach  of 
the  courts  in  determining  their  reasonableness,^  while  the  latter,  being 
the  indirect  action  of  the  legislature,  were  not.  However  the  courts 
generally  make  no  distinction  between  the  acts  of  a  legislature  and 
tiiose  of  a  commission,  and  the  general  rule  is  that  the  question  of 
reasonableness  cannot  be  so  conclusively  determined  by  the  legisla- 
ture of  the  state  or  by  a  commission  acting  under  its  authority  as  to 
place  the  matter  beyond  the  reach  of  judicial  inquiry.^  It  has  some- 
times been  attempted  to  make  the  rates  fixed  by  a  commission  final 
and  conclusive  as  to  what  are  equal  and  reasonable  charges.  These 
statutes  have,  however,  been  held  invalid  as  depriving  the  carrier  of 
its  right  to  a  judicial  investigation,  to  which  it  is  entitled  under  the 
guaranty  of  due  process  of  law.*  Upon  the  same  principle  it  is  not 
permissible  for  the  legislature  to  require  railroad  companies,  without 
the  right  of  a  judicial  investigation  as  to  the  reasonableness  of  the 
rates,  to  carry  freight  over  a  longer  line  for  the  rates  charged  by 
another  railroad  company  for  hauling  the  same  freight  between  the 
same  points  by  a  possibly  shorter  line.  In  this  case  the  rates  for  one 
railroad  would  be  made  for  it  through  legislative  authority  by  another, 
railroad.*"  A  statute  which  indirectly  accomplishes  the  result  of  ex- 


6.  Chicago,  etc.,  R.  Go.  v.  Jones, 
149  m.  361,  37  N.  E.  247,  41  A.  S. 
R.  278,  24  LJI.A.  141. 

7.  Dow  V.  Beidelman,  125  U.  S.  680, 
-8  S.  Ct.  1028,  31  U.  S.  (L.  ed.)  841; 
Budd  V.  New  York,  143  U.  S.  517,  12 
S.  Ct.  468,  36  U.  S.  (L.  ed.)  247; 
Chicago,  etc.,  R.  Co.  v.  Jones,  149  111. 
361,  37  N.  E.  247,  41  A.  S.  R.  278, 
24  L.R.A.  141. 

Ann.  Gas.  1913B  774  note. 

8.  Smyth  v.  Ames,  169  U.  S.  466, 
18  S.  Ct.  418,  42  U.  S.  (L.  ed.)  819; 
-Commonwealth  v.  Atlantic  Coast  Line 
Ry.  Co.,  106  Va.  61,  55  S.  E.  572, 


117  A.  S.  R.  983,  9  Ann.  Gas.  1124, 
7  L.R.A.(N.S.)  1086. 

8.  Chicago,  Milwaukee  Ss  St.  Panl 
R.  Go.  V.  Minnesota,  134  U.  S.  418, 
10  S.  Ct.  462,  702,  33  U.  S.  (L.  ed.) 
970;  Missouri  Pae.  R.  Go.  v.  Tucker, 
230  U.  S.  340,  33  S.  Ct.  961,  57  U.  S. 
(L.  ed.)  1507;  Chicago,  etc.,  R.  Go.  v. 
Jones,  149  111.  361,  37  N.  E.  247,  41 
A.  S.  R.  278,  24  LJt.A.  141;  Com. 
V.  Atlantic  Coast  Line  B.  Co.,  106  Va. 
61,  65  S.  E.  572,  117  A.  S.  R.  983,  9 
Ann.  Gas.  1124,  7  L.R.A.(N.S.)  1086. 

21  Ann.  Gas.  192  note. 

10.  State  v.  Sioux  City  etc,  R.  Co., 
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-eluding  judicial  review  by  imposing  such  conditions  upon  the  right 
to  resort  to  the  courts  as  works  an  abandonment  of  the  right  rather 
than  face  the  conditions  upon  which  it  is  offered  or  may  be  obtained, 
also  is  unconstitutional.  It  may  therefore  be  said  that  when  the 
penalties  for  disobedience  are  fines  so  enormous  and  imprisonment 
so  severe  as  to  intimidate  the  company  and  its  officers  from  resorting 
to  the  courts  to  test  the  validity  of  the  legislation,  the  result  is  the 
same  as  if  the  law  in  terms  prohibited  the  company  from  seeking 
judicial  construction  of  laws  which  deeply  affect  its  rights."  It  is 
not,  however,  necessary  that  the  statute  creating  a  commission  siiall 
expressly  provide  for  an  appeal  from  a  final  order  of  the  commission, 
or  for  a  judicial  review  of  the  reasonablen^  of  the  prescribed  rates 
before  they  become  effective.  If  the  statute  does  not  deny  such  right, 
the  courts  will  be  open  to  the  carrier  for  this  purpose.^*  A  different 
principle  is  of  course  applicable  to  a  case  where  the  state  has  laid  down 
a  rule  strictly  prohibiting  a  lesser  charge  for  a  longer  haul  with  the 
proviso  that  a  carrier  may  secure  a  release  from  this  restriction  upon 
application  to  the  commission,  which  may  grant  relief  if  it  considers 
the  circumstances  such  as  to  warrant  an  exception  to  the  general  rule. 
Here  the  general  rule  is  an  absolute  restriction,  the  relief  from  it  is 
an  exception  ex  gratia.  The  carrier  may  or  may  not  seek  the  relief 
proidded  for;  if  he  does  he  is  bound  conclusively  by  tiie  commission's 
decision.^* 


Reasonableness  of  Rates  Generally 

106.  Rule  Stated. — The  principle  of  reasonable  rates  c^pears  con- 
tinually in  discussing  the  relation  of  common  carriers  to  the  public. 
It  has  been  pointed  out  as  the  fundamental  rule  of  that  relation  that 
the  carrier  is  bound  to  charge  no  more  than  is  reasonable  for  its  serv- 
ices,^* and  that  the  question  of  what  is  such  reasonable  rate  is  in  the 
absence  of  legislation  a  matter  for  judicial  determination.  On  the 
other  hand  it  is  equally  clear  and  equally  well  established  that  a  car- 
rier is  entitled  to  a  reasonable  compensation  for  transporting  goods  or 
passengers,  and  may  seek  the  protection  of  the  courts  against  rates 
fixed  by  the  legislature  so  low  as  to  deny  this  right.*'  In  arriving  at  a 

46  Neb.  682,  65  N.  W.  766,  31  L.R.A.  13.  Louisviile,  etc.,  R.  Co.  v.  Ken- 
47.  tueky,  183  U.  S.  503,  22  S.  Ct.  95, 

11.  Ex  parle  Yoang,  209  U.  S.  123,  46  U.  S.  (L.  ed.)  298. 

28  S.  Ct  441,  52  U.  S.  (L.  ed.)  714,  14.  Cook  v.  Chicago,  etc.,  R.  Co.,  81 

14  Ann.  Cas.  764,  13  L.R.A.(N.S.)  la.  551,  46  N.  W.  1080,  25  A.  S.  R. 

932;  Missouri  Pacific  R.  Co.  r.  Tuck-  512,  9  L.B,A.  764.    See  supra,  par. 

er,  230  U.  S.  340,  33  S.  Ct.  961,  57  35. 

V.  S.  (L.  ed.)  1510.  16.  Smyth  r.  Amea,  169  U.  S.  46(i, 

12.  LouisvUle,  etc.,  R.  C<f.  v.  Garrett,  18  S.  Ct.  418,  42  U.  S.  (L.  ed.)  819. 
231  U.  S.  298,  34  S.  Ct.  48.  And  see  supra,  par.  101. 
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determination  of  what  is  a  reasonable  rate  the  interedt  both  of  the  pub- 
lic and  of  the  carrier  should  be  considered,  but  it  is  not  always  possible 
to  do  full  justice  to  both,  and  where  this  is  the  case  the  rights  of  the 
public  must  prevail.^'  And  so  it  naturally  follows  that  as  the  charge 
approaches  oppression  to  the  shipper,  it  should  in  the  same  degree 
approach  the  point  of  minimum  profit  to  the  carrier.^'  Ordinarily 
however  the  carrier  is  entitled  to  reasonable  compensation,  the  deter- 
mination of  which  by  the  court  is  usually  an  embarrassing  qu^tion.^^ 

107.  Effect  on  AU  of  a  Class  of  Railroads. — The  determination  of 
reasonableness  of  rates  raises  at  times  the  point,  in  the  case  of  general 
statutes  operating  on  several  railroads,  that  all  are  not  affected  equally, 
a  situation  which  may  be  due  to  a  number  of  reasons  having  to  do 
with  capitalization,  cost  of  operation,  or  character  of  country  served. 
As  to  some  the  rate  fixed  may  allow  a  reasonable  return,  while  to 
others  it  may  practically  result  in  confiscation.  Where  a  statute 
classifies  railroads  and  fixes  a  rate  applicable  to  a  class,  it  would  be 
unreasonable  to  test  the  rate  fixed  for  the  class  by  its  efi^ect  on  a  single 
member  of  the  class.  The  proper  criterion  by  which  to  judge  the  rate 
proposed  is  whether  it  would  be  just  or  unjust  according  to  its  effects 
on  those  operating  under  usual  and  ordinary  conditions.**  Ordi- 
narily, however,  it  has  been  established  that  where  a  number  of 
carriers  contest  the  validity  of  a  rate  established  by  a  state  statute  for 
all  of  them,  on  the  ground  that  the  rates  so  fixed  are  unconstitutional 
as  confiscatory,  the  statute  may  be  held  invalid  as  to  those  carriers 
only  who  actually  prove  that  the  rates  fixed  fail  to  allow  them  a  reason- 
able return  on  their  property,  for  each  carrier  in  order  to  succeed 
in  assailing  the  statute  must  be  able  to  show  that  as  to  it  the 
rates  are  confiscatory.  It  cannot  rely  on  the  fact  that  it  is  deprived 
of  its  property  without  due  process  of  law.*" 

108.  Effect  on  Entire  Line  of  Railroad. — In  determining  the  reason- 
ableness of  a  rate  in  its  efifect  on  a  railroad,  the  effect  on  the  entire 
line  of  the  railroad  is  the  correct  test.^  In  determining  what  con- 
stitutes an  entire  line  it  has  been  held  not  to  mean  one  of  several 

16.  Covington,  etc.,  Turnpike  Road  54  Ark.  101, 15  S.  W.  18,11  L.R.A.  452. 
Co.  V.  Sandford,  164  U.  S.  578,  17  S.  20.  Missouri  Rate  Cases,  230  U.  S. 
Ct.  198,  41  U.  S.  (L.  ed.)  560;  Paget  474,  33  S.  Ct.  975,  57  U.  S.  (L.  ed.) 
Sound  Electric  Railway  v.  Railroad  1571. 

Commission,  65  Wash.  75,  117  Pac.  21  Ann.  Cas.  193  note. 

739,  Ann.  Cas.  1913B  763.  1.  St.  Louis,  etc.,  R'.  Co.  v.  Gill,  156 

25  L.R.A.(N.S.)  1003  note.  U.  S.  649,  15  S.  Ct.  484,  39  U.  S.  {L. 

17.  25  L.RA.(N.S.)  1002  note.  ed.)  567;  Wood  v.  Vandalia  R.  Co., 

18.  Smyth  v.  Ames,  169  U.  S.  466,  231  U.  S.  1,  34  S.  Ct.  7;  St.  Louis, 
18  S.  Ct.  418,  42  U.  S.  (L.  ed.)  819;  etc.,  K.  Co.  v.  Gill,  54  Ark.  101,  15 
Chicago,  etc.,  R.  Co.  v.  Dey,  35  Fed.  S.  W.  18,  11  L.R.A.  452;  State  v. 


19.  St.  Louis,  etc.,  R.  Co.  v.  Gill.  120  N.  W.  «69,  25  L.R.A.(N.S.)  1001. 


866,  1  L.R.A.  744. 


Northern  Pacific  R.  Co.,  19  N.  D.  45, 
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lines  purchased  or  consolidating  to  make  up  a  system,  but  the  con- 
solidated company  itself,'  though  there  is  authority  the  other  way.* 
109.  Effect  on  Entire  Business  of  Railroad. — In  determining  the 
reasonableness  of  a  rate  fixed  by  legislative  authority  on  a  particular 
commodity,  the  proper  test  is  not  whether,  as  to  the  particular  com- 
modity the  rate  is  sufficiently  high  to  enable  the  carrier  to  earn  a 
fair  compensation  after  allowing  for  legitimate  expenses,  but  whether 
the  carrier  will  be  able  from  its  total  freight  receipts  on  all  its 
traffic  to  earn  a  sum,  above  operating  expenses  reasonably  neces- 
sary for  such  traffic,  sufficient  to  yield  a  fair  and  reasonable  profit 
upon  its  investment.  It  is  within  the  power  of  a  state  legislature 
to  reduce  the  freight  on  a  porticular  article,  provided  the  carriers  are 
enabled  to  earn  a  fair  profit  upon  their  entire  intrastate  business.* 
The  ultimate  criterion  of  the  reasonableness  of  rates  is  their  suffi- 
ciency or  insufficiency  in  connection  with  the  body  of  rates  applicable 
to  the  business  generally,  to  provide  a  retisonable  return  or  income 
from  the  property  employed  in  the  business  affected  by  the  rates.^  It 
is  clear  that  in  determining  whether  a  rate  as  to  a  particular  com- 
modity or  class  of  commodities  is  or  is  not  reasonable,  the  same  ratio 
between  cost  of  transportation  and  revenue  cannot  be  assumed  to  exist 
as  exists  between  the  cost  of  transportation  and  revenue  for  all  the  busi- 
ness of  the  entire  railroad  company.  The  ratio  in  the  latter  case  is 
found  by  bringing  together  a  great  variety  of  operations  involving 
-various  rates  and  different  outlays  for  different  sorts  of  traffic.  It  is 
predicated  of  the  whole  volume  of  business  considered  as  such,  and 
may  be  far  from  true  of  some  part  of  it  considered  separately.*  In 
determining  the  reasonableness  of  rates  fixed  for  passenger  and  freight 
service  it  has  been  held  that  they  may  each  be  treated  as  separate 
subjects  of  examination  and  regulation.'  On  the  other  hand  it  has 
been  maintained  that  all  sources  of  revenue  must  be  considered;  and 
BO  the  increased  earnings  from  one  class  of  traffic  may  justify  a 
corresponding  decrease  in  another  class  if  the  net  earning  from 
all  sources  are  compensatory;  fuid  if  the  net  earnings  on  passenger 
traffic  are  larger,  that  fact  should  be  considered  in  determining 

2.  St.  Lonis,  etc.,  R.  Co.  v.  Gill,  156  5.  Minneapolis,  etc.,  R.  Co.  v.  Min- 

V.  S.  649,  15  S.  Ct.  484,  39  U.  S.  (L.  nesota,  186  U.  S.  257,  22  S.  Ct.  900, 

«d.)  567;  St.  Louis,  etc.,  R.  Co.  v.  46  U.  S.  (L.  ed.)  1151;  Seaboard  Air 

Gill,  54  Ark.  101,  15  S.  W.  18,  11  Line  Ry.  v.  State  of  Florida,  203  U: 

L.R.A.  452.  S.  261,  27  S.  Ct.  109,  51  U.  S.  (L. 

Z.  15  L.R.A.(N.S.)  114  note.  ed.)  175. 

4.  Smytb  v.  Ames,  171  U.  S.  361,  15  L.R.A.(N.S.)  108,  113  note. 

18  S.  Ct.  888,  43  U.  S.  (L.  ed.)  197;  6.  Wood  v.  Vandalia  R.  Co.,  231 

Pensacola,  etc.,  R.  Co.  «.  State,  25  U.  S.  1,  34  S.  Ct.  7. 

Pla.  310,  5  So.  833,  3  L.R.A.  661;  7.  Pennsylvania  R.  Co.  r.  Philadel- 

State  V.  Northern  Pacific  R.  Co.,  19  phia  County,  220  Pa.  St.  100,  68  AU. 

N.  D.  45,  120  N.  W.  869,  25  LJI.A.  676,  15  LJl.A.(N.S.)  108. 
<N.S.)  1001. 
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whether  the  freight  tariffs  fixed  by  the  raih*oad  companies  are  too 
high  and  also  aid  in  determining  what  they  should  be.^ 

Relation  to  Fair  Value  of  Property  Employed 

110.  In  General. — The  basis  of  all  calculations  as  to  the  reason- 
ableness of  rates  of  transportation  is  the  fair  value  of  the  property  em- 
ployed, and,  in  order  to  ascertain  that  value,  the  original  cost  of 
construction,  the  amount  expended  in  permanent  improvements, 
the  amount  and  market  value  of  its  bonds  and  stock,  tiie  present 
as  compared  with  the  original  cost  of  construction,  the  probable  earn- 
ing capacity  of  the  property  under  particular  rates  prescribed  by 
statute,  and  the  sum  required  to  meet  operating  expenses,  are  all 
matters  for  consideration,  and  are  to  be  given  such  weight  as  may  be 
just  and  right  in  each  case.  It  cannot  be  said  that  there  may  not  be 
other  matters  to  be  regarded  in  estimating  the  value  of  the  property. 
What  the  company  is  entitled  to  ask  is  a  fair  return  upon  the  value  of 
that  which  it  employs  for  the  public  convenience.  On  the  other  hand, 
what  the  public  is  entitled  to  demand  is  that  no  more  be  exacted 
from  it  for  the  use  of  a  public  highway  than  the  services  rendered  by 
it  are  reasonably  worth.®  In  determining  the  question  of  real  value 
it  cannot  be  regarded  as  sufficient  to  introduce  assessments,  or  valua- 
tions made  for  the  purpose  of  taxation;  and  this  is  particularly  true 
where  the  principles  governing  the  assessments  are  not  properly 
shown,  and  for  all  that  appears,  they  may  have  rested  on  methods  of 
appraisement  which  would  be  inadmissible  in  ascertaining  the  reason- 
able value  of  the  property  as  the  basis  of  charges  to  the  public;^" 
and  therefore  the  amount  at  which  railroad  property  is  returned  by 
its  oflicers  for  the  purpose  of  taxation  does  not  estop  the  company 
to  claim  a  greater  valuation  for  the  purposes  of  determining  the  rea- 
sonableness of  rates  though  it  is  relevant  on  that  question." 

111.  Value  as  Determined  by  Original  Cost. — It  is  clear  that  m 
ascertaining  the  present  value  the  investigation  is  not  limited  to  .  the 
consideration  of  the  amount  of  the  actual  investment.  If  that  has 
been  reckless  or  improvident,  losses  may  be  sustained  which  the 
community  does  not  underwrite.  As  the  company  may  not  be  pro- 
tected in  its  actual  investment,  if  the  value  of  its  property  be  plainly 
less,  so  the  making  of  a  just  return  for  tiie  use  of  the  property  in- 
volves the  recognition  of  its  fair  value,  if  it  be  no  more  than  its  cost. 

8.  25  L.R.A.(N.S.)   1007  note.       sion,  65  Wash.  75, 117  Pac  739,  Ann. 

9.  Smyth  v.  Ames,  169  U.  S,  466,  Gas.  1913B  763. 

18  S.  Ct.  418,  42  U.  S.  (L.  ed.)  819;      25  L.R.A.(N.S.)  1002  note. 
Minnesota  Rate  Cases,  230  U.  S.  352,      10.  Missouri  Rate  Cases,  230  U.  S. 
33  S.  Ct.  729,  57  U.  S.  (L.  ed.)  1511,  474,  33  S.  Ct.  975,  57  U.  S.  (L.  *d.) 
48  L.R.A.(N.S.)  1151;  Paget  Sound  1571. 

Electric  Railway  v.  Railroad  Commis-     11.  15  L.R.A.(N.S.)  Ill  note. 
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The  property  is  held  in  private  ownership  and  it  is  that  property  and 
not  tJie  original  cost  of  it,  which  the  ownership  may  not  be  deprived 
of  without  due  process  of  law,'*  nor  would  the  outstanding  stock  or 
bonds  of  the  company  furnish  necessarily  a  just  criterion  of  value 
although  they  should  properly  be  considered,"  particularly  where  the 
company  has  been  reorganized  after  a  mortgage  foreclosure.'^ 

112.  Value  as  Determined  by  Cost  of  Reproduction. — Another 
factor  to  be  considered  in  the  inquiry  is  tlie  cost  of  reproduction, 
but  in  view  of  the  fact  that  it  is  the  present  fair  value  that  is  to  bo 
ascertained,  it  is  clear  that  the  mere  cost  of  reproduction  would 
be  too  narrow  a  basis  for  a  final  conclusion.  Moreover,  it  is  manifest 
that  an  attempt  to  estimate  what  would  be  the  actual  cc^  of  acquiring 
a  right  of  way  if  the  railroad  had  not  been  built,  is  to  indulge  in 
mere  speculation.  For  the  communities  through  which  it  passes  are 
laigely  dependent  on  it,  and  the  values  of  property  along  its  line 
depend  on  its  existence.  The  conditions  of  ownership  of  the  property 
and  the  amounts  which  would  have  to  be  paid  in  acquiring  the 
right  of  way,  supposing  the  railroad  to  be  removed,  are  wholly  beyond 
reach  of  any  pro<»ss  of  rational  determination.  The  cost  of  repro- 
duction method  is  of  service  in  ascertaining  the  present  value  of  the 
plant,  when  it  is  reasonably  applied  and  when  the  cost  of  reproducing 
the  property  may  be  ascertained  with  a  proper  degree  of  certainty. 
But  it  does  not  justify  the  acceptance  of  results  which  depend  upon 
mere  conjecture.  In  addition  to  this,  in  the  determination  of  the 
present  fair  value  by  the  cost  of  reproduction,  a  subtraction  must  be 
made  from  the  cost  calculated  to  allow  for  depreciation  in  the  road^ 
and  this  further  item  added  to  provide  for  appreciation  due  to 
settling  and  solidification  of  the  roadbed,  which  makes  it  better  able  to 
resist  the  effects  of  the  weather,  but  these  two  items  should  be  expressly 
calculated  and  not  merely  offset  one  against  the  other  without  re- 
ducing either  to  a  basis  of  figures.'* 

113.  Special  Increment  of  Railway  Value. — The  inquiry  being  as 
to  the  fair  value  of  the  property,  in  order  to  determine  the  reason- 
ableness of  the  return  allowed  by  the  rate-making  power,  it  is  not 
admissible  to  attribute  to  the  property  owned  by  the  carriers  a  specu- 
lative increment  of  value  over  the  amount  invested  in  it  and  beyond 
the  value  of  similar  property  owned  by  others,  solely  by  reason- of  the 

12.  Stanislans  County  v.  San  Joa-  14.  Dow  v.  Beklebnan,  125  U.  S. 

qnin,  etc.,  Canal,  etc.,  Co.,  192  U.  S.  680,  8  S.  Ct.  1028,  31  U.  S.  (L.  ed.) 

201,  24  S.  Ct.  241,  48  U.  S.  (L.  ed.)  841. 

406;  Minnesota  Rate  Cases^  230  U.  16.  State  t>.  Minneapolis  etc.,  R. 

8.  352,  33  S.  Ct.  729,  57  U.  S.  (L.  Co.,  80  Minn.  19],  83  N.  W.  60,  8» 

ed.)  1511,  48  l4.R.A.<N.S.)  1151.  A.  S.  H.  514. 

IS.  State  V.  Minneapolis,  ete.,  B.  15  L.R.A.(N.S.)  109,  110  note. 
Co.,  80  Minn.  191,  83  N.  W.  60,  89 
A.  S.  R.  514. 

630 


Digitized  by 


i  114 


CABBI£RS 


4  R.  C.  U 


i&ct  that  it  is  used  in  the  public  service,  and  therefore  an  increase 
■cannot  be  added  to  the  value  of  the  railroad  company's  property  for 
''railway  value."  While  the  company  may  be  entitled  to  a  reason- 
able share  in  the  general  property  of  the  communities  it  serves  and 
thus  gain  an  increase  in  value  to  its  property,  still  the  increase  ao  al- 
lowed apart  from  any  improvements  it  may  make  cannot  properly 
extend  beyond  the  fair  average  of  the  normal  market  value  of  land 
in  the  vicinity  having  a  similar  character.** 

114.  Value  of  Property  Engaged  in  Inter  and  Intra  State  Traffic- 
Where  the  business  of  the  carrier  is  both  interstate  and  intrastate, 
the  question  whether  a  scheme  of  maximum  rates  fixed  by  the  state 
for  intrastate  transportation  affords  a  fair  return,  must  be  determined 
by  considering  separately  the  value  of  the  property  employed  in  the 
intrastate  business  and  the  compensation  allowed  in  that  business 
under  the  rates  prescribed.  The  state  cannot  justify  unreasonably  low 
rates  for  domestic  transportation  considered  alone,  on  the  ground 
that  the  carrier  is  earning  large  profits  on  its  interstate  business,  and, 
on  the  other  hand,  the  carrier  cannot  justify  unreasonably  high  rates 
on  domestic  business  because  only  in  that  way  is  it  able  to  meet 
losses  on  its  interstate  business.*'  So  far  as  rates  of  transportation  are 
concerned,  domestic  business  should  not  be  made  to  hwi  the  losses 
on  interstate  business  nor  the  latter  the  losses  on  domestic  business. 
The  argument  that  a  railroad  line  is  an  entirety,  that  its  income  goes 
into  and  its  expenses  come  out  of  a  common  fund,  and  its  capitalization 
is  on  its  entire  line,  can  have  no  application  where  the  state  has  not 
control  over  the  entire  line.**  In  determining  the  fair  value  of  the 
property  used  in  inter  and  intrastate  traffic  respectively,  it  has  fre- 
quently been  customary  to  make  an  apportionment  on  the  basis 
of  the  gross  revenue  derived  from  each  of  the  two  classes  of  business. 
In  support  of  this  method  it  is  said  that  it  constitutes  a  division 
according  to  the  "value  of  the  use."  It  would  seem  to  be  clear, 
however,  that  the  value  of  the  use  is  not  shown  by  gross  earnings.  The 
gross  earnings  may  be  consumed  by  expenses,  leaving  little  or  no 
profit.  If,  for  example,  the  intrastate  rates  were  so  far  reduced  as 
to  leave  no  net  profits,  and  the  only  profitable  business  was  the  inter- 
state business,  it  certainly  could  not  be  said  that  the  value  of  the  use 
was  measured  by  the  gross  income.    The  relation  of  expense  to 

16.  Minnesota  Rate  Cases,  230  U.  Ct.  1027,  57  U.  S.  (L.  ed.)  1610; 
S.  352,  33  S.  Ct.  729,  57  U.  S.  (L.  Chicago,  etc.,  R.  Co.  v.  Dey,  33  Fed. 
ed.)  1511,  48  L.R.A.{N.S.)  1151.  866,  1  L.R.A.  744;  State  v.  U.  S.  Ex- 

17.  Smyth  v.  Ames,  169  U.  S.  466,  press  Co.,  81  Minn.  87,  83  N.  W.  465, 
18  S.  Ct.  418,  42  U.  S.  (L.  ed.)  819;  83  A.  S.  R.  366,  50  L.R.A.  667. 
Minnesota  Rate  Cases,  230  U.  S.  352,  15  L.R.A.(N.S.)  Ill,  112  note;  25 
33  S.  Ct.  729,  57  U.  S.  (L.  ed.)  1511,  L.R.A.(N.S.)  1006  note. 

48  L.R.A.(N.S.)  1151;  Southern  Pac.  18.  Smyth  v.  Ames,  169  U.  S.  466, 
Co.  V.  CampbeU,  230  U.  S.  537,  33  S.  18  S.  Ct.  418,  42  U.  S.  (L.  ed.)  819. 
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Tevenue  is  not  neceesftrily  or  ordinarily  the  same  for  both  classes  of 

business.  Therefore  it  would  seem  to  be  necessary  to  find  a  basis  for 
«  division  of  the  total  value  of  the  property  independently  of  revenue, 
and  this  must  be  found  in  the  use  that  is  made  of  the  property.  That 
is,  there  should  be  assigned  to  each  business  that  proportion  of  the 
total  vfdue  of  the  property  which  will  correspond  to  the  extent  of 
its  employment  in  that  business.^' 

Relation  to  Net  or  Gross  Receipts  and  Expenses 

115.  Net  Receipts  and  Dividends. — It  cannot  be  laid  down  as  an 

absolute  rule,  that  in  every  case  a  failure  to  produce  some  profit  to 
those  who  have  invested  their  money  in  the  building  of  a  road  is 
conclusive  that  the  tariff  is  unjust  and  unreasonable,  because  this 
may  be  the  result  of  wasteful  or  extravagant  management;  the  con- 
struction may  have  been  at  a  time  when  material  and  labor  were 
at  the  highest  price,  so  that  the  actual  cost  far  exceeds  the  present 
value;  or  the  road  may  have  been  unwisely  built,  in  localities  where 
there  is  no  8uf!icient  business  to  sustain  a  road.***  It  is  well  estab- 
lished, therefore,  that  a  corporation  cannot,  as  of  right,  and  without 
reference  to  the  interests  of  the  public,  realize  a  given  per  cent  on  its 
capital  stock.  Stockholders  are  not  the  only  persons  whose  rights 
or  interests  are  to  be  considered.*  The  amount  of  profit  secured  from 
a  rate  may  be  taken  into  consideration  in  determining  whether  the 
rate  is  unreasonable  to  the  public.  If  excessive  profits  are  made  it 
might  naturally  be  inferred  that  the  rates  as  compared  with  the 
fair  value  of  the  property  employed  were  unreasonable,'  but  in  some 
cases  it  has  been  held  that  the  company  is  entitled  to  look  for  a  rate 
of  return,  if  their  property  will  earn  it,  not  less  than  the  legal  rate 
of  interest,  and  so  a  system  of  charg«t  that  yields  no  more  income  than 
is  fairly  requisite  to  maintain  the  plant,  pay  fixed  charges  and  oper- 
ating expenses,  provide  a  suitable  sinking  fund  for  the  payment  of 
debts,  and  pay  a  fair  profit  to  the  owners  of  the  property,  is  not 

19.  Chicago,  etc.,  R.  Co.  v.  Tomp-  Cas.  1913B  776  note. 

kins,  176  U.  S.  167,  20  S,  Ct.  336,  44  1.  Covington,  etc..  Turnpike  Road 

U.  S.  (L.  ed.)  417;  Minnesota  Rate  Co.  v.  Sandford,  164  U.  S.  578,  17  S. 

Cases,  230  U.  S.  352,  33  S.  Ct,  729,  Ct.  198,  41  U.  S.  (L.  ed.)  560;  Min- 

57  U.  S.  (L.  ed.)  1511,  48  L.R.A.  neapoUs,  etc.,  R.  Co.  v.  Minnesota, 

(N.  S.)  1151;  Allen  v.  St.  Loois,  I.  M,  186  U.  S.  257,  22  S.  Ct.  900,  46  U.  S. 

&  S.  R.  Co.,  230  U.  S.  553,  33  S.  Ct.  (L.  ed.)  1151;  Puget  Sound  Electric 

1030,  57  U.  S.  (L.  ed.)  1625.  Ry.  v.  Railroad  Commission,  65  Wash. 

20.  Chicago,  etc.,  R.  Co.  v.  Well-  75,  117  Pac.  739,  Ann.  Cas.  1913B 
man,  143  U.  S.  339,  12  S.  Ct.  400,  36  763  and  note. 

V.  S.  (L.  ed.)  176;  Reagan  v.  Farm-  2.  Stanislaus  Connty  v.  San  Joa- 

«ib'  L.  &  T.  Co.,  154  U.  S.  362,  14  S.  quin,  etc.,  Canal,  etc.,  Co.,  192  U.  S. 

Ct.  1047,  38  U.  S.  (L.  ed.)  1014.  201,  24  S.  Ct.  241,  48  U.  S.  (L.  ed.) 

25  LJl.A.(N.S.)  1003  note:  Ann.  406. 
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unreasonable.'  Nor  will  a  profit  of  seven  per  cent  necessarily  be  un- 
reasonable.* '  The  doctrine  which  entitles  a  carrier  to  a  fair  return  is 
not  applicable  to  a  carrier  chartered  after  the  enactment  of  a  statute 
establishing  rates,  or  where  a  maximum  rate  is  specified  in  the  charter 
itself.' 

116.  Bzpeoses  and  Gross  Receipts  in  General. — It  is  manifest  that 
to  require  a  railroad  company  to  carry  persons  and  property  at  rates 
of  charges  not  sufficient  to  pay  the  expenses  of  operating  the  road 
is,  as  a  matter  of  fact,  to  compel  it  to  carry  without  reward,  and  to  fake 
the  use  of  its  property  without  just  compensation. •  On  the  most 
cursory  consideration  tiie  reasonableness  of  the  compensation  allowed 
a  railroad  company  under  a  given  rate  cannot  be  determined  on 
consideration  of  gross  receipts  done,  for  it  is  obvious  that  the  amount 
of  gross  receipts  from  busines  does  not,  of  itself,  determine  whether 
such  business  is  profitable  or  not.' 

117.  What  Constitute  Operating  Expenses. — It  is  only  necessary 
expenses  which  may  validly  be  advanced  in  an  attack  on  the  un- 
reasonableness of  a  rate.  It  does  not  rest  in  the  discretion  of  the 
railroad  company  to  increase  its  expenses  at  will,  and  practically 
defeat  the  legislative  will  by  paying  extravagant  and  unreasonable 
salaries,  or  in  some  other  improper  way  transfer  its  earnings  into 
operating  expenses.'  This  term  should  not  be  made  to  include  ex- 
penditures for  real  estate,  rights  of  way,  tunnels,  bridges,  and  other 
strictly  permanent  improvements,  and  also  equipment  such  as  loco- 
motives and  cars.  The  expenditures  for  additions  to  construction  and 
equipment,  as  expenditures  for  original  construction  and  equipment, 
sdiould  be  reimbursed  by  ail  the  traffic  they  accommodate  during  the 
period  of  their  duration,  and  improvements  that  will  last  many  years 
should  not  be  charged  wholly  against  tiie  revenue  of  a  single  year,^ 
although  it  has  been  stated  that  betterments  which  can  be  made  or 
procured  only  out  of  the  earnings  of  the  road  should  be  allowed  as 

3.  Winchester  &  h.  Tnnipike  Road  State,  25  Fla.  310,  5  So.  833,  3  L.RA. 
Co.  V.  Croxton,  98  Ky.  739,  34  S.  W.  661. 

518,  33  L.R.A.  177;  Pennsylvania  E.  7.  Chicago,  etc.,  R.  Co.  v.  Tomp- 
Co.  r.  Philadelphia  County,  220  Pa.  kins,  176  U.  S.  167,  20  S.  Ct.  336,  44 
St.  100,  68  Atl.  676,  15  L.R.A.(N.S.)  U.  S.  (L.  ed.)  417;  Minnesota  Rate 
108.  Cases,  230  U.  S.  352,  33  S.  Ct  729, 

4.  Puget  Sound  Electric  Ry.  r.  57  U.  S.  (L.  ed.)  1511,  48  LJtA. 
Railroad  Commission,  65  Wash.  75,  (N.S.)  1151;  State  «.  Minneapolis, 
117  Pac.  739,  Ann.  Cas.  1913B  763.     etc.,  R.  Co.,  80  Minn.  191,  83  N.  W. 

5.  Ann.  Cas.  1913B  775  note.    See  60,  89  A.  S.  R.  514. 

9upra,  par.  90.  8.  Chicago,  etc.,  R.  Co.  v.  Wellman, 

6.  St.  Louis  &  8.  F.  Ry.  Co.  v.  143  U.  S.  339, 12  S.  Ct.  400,  38  U.  S. 
Gill,  156  U.  S.  649,  15  S.  Ct.  484,  39  (L.  ed.)  176. 

U.  S.  (L.  ed.)  567;  Covington,  etc.,  9.  Illinois  Cent.  R.  Co.  v.  Inter- 
Turnpike  Road  Co.  V.  Sandford,  164  state  Commerce  Commission,  206  U. 
U.  S.  578,  17  S.  Ct.  198,  41  U.  S.  (L.  S.  441,  27  S.  Ct.  700,  61  U.  S.  (L. 
ed.)  560;  Pensaeola,  etc.,  R.  Co.  V.  ed.)  1128. 
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part  of  the  operating  expenses  iu  determining  the  reasonableness  of 
a  system  of  rates.'^  Cost  of  service  however  implies  skilled  labor, 
the  best  appliances,  keeping  the  roadbed  and  the  cars  and  machinery 
and  other  appliances  in  perfect  order  and  repair.  The  obligation  of 
the  carrier  to  the  passengers  and  the  shipper  requires  all  these.  They 
are  not  matters  which  the  carriers  can  dispense  with,  or  matt^  whose 
cost  can  be  fixed  by  them.^^  Moreover,  in  determining  the  question 
it  is  necessary  to  take  into  consideration  such  matters  as  the  increased 
expense  of  operation  due  to  abolition  of  the  fellow-servant  rule,  in- 
creased liability  for  losses  from  fires,  reduction  of  hours  of  labor  of 
employees,  requirement  of  additional  brakemen,  establishment  of 
new  stations,  prescription  of  heavy  penalties  to  secure  prompt  pay- 
ment of  wages  of  employees,  and  many  other  matters  deemed  neces- 
sary for  the  protection  of  property  and  the  lives  and  comfort  of  the 
public,  not  formerly  required.^'  But  it  is  clear  that  in  estimating 
the  operating  expenses  of  a  railway  stock  dividends  cannot  be  in- 
cluded. They  are  no  part  of  the  cost  of  operation.^* 

lis.  Interest  on  Bonds. — Another  factor  in  the  determination  of 
what  constitutes  compensation  is  the  fixed  charge  incident  to  the  pay-, 
ment  of  interest  on  ^e  bonds.  This  interest  must  be  paid  in  order 
to  protect  the  stockholders  against  the  loss  of  their  property  through 
foreclosure.**  The  fact  however  that  rates  are  not  lai^e  enough  to 
enable  the  company  to  pay  expenses  find  interest  on  its  debts,  does 
not  show  conclusively  that  they  are  unreasonably  low,  since  the 
earnings  might  be  insufficient  for  this,  and  yet  be  large  enough  to 
defray  current  repairs  and  expenses  and  pay  a  profit  on  the  reasonable 
cost  of  building  and  equipping  the  road.  The  debts  may  have  been 
contracted  through  extravagance  and  mismanagement,**  but  where 
it  appears  that  Uie  bonds  were  issued  for  money  actually  invested 
in  the  construction  of  the  road,  a  rate  which  after  payment  of  oper- 
ating expenses  will  not  produce  sufficient  income  to  permit  of  the 
payment  of  interest  on  the  bonds  will  almost  necessarily  be  unreason^ 
able.»« 

Special  Factors  Contidered 

119.  Relation  of  Throogfa  and  Local  Rates.— The  relation  between 
local  and  through  rates  is  a  matter  of  some  complexity.   A  literal 

10.  15  L.R.A.(N.S.)  116  note.  11  Chicago,  etc,  R.  Co.  v.  Dey,  35 

11.  Chicago,  etc.,  R:  Co.  v.  Dey,  35  Fed.  866,  1  LJI.A.  744. 

Fed.  866,  1  L.RA.  744.  16.  Minneapolis,  etc.,  R.  Co.  u.  Min- 

12.  25  L.R.A.(N.S.)  1005  note.  nesota,  186  U.  S.  257,  22  S.  Ct.  900, 
IS.  Minneapolis  etc.,  R.  Co.  v.  Min-  46  U.  S.  (L.  ed.)  1151. 

nesota,  186  U.  8.  257,  22  S.  Ct.  900,     16.  Reagan  c.  Farmers'  L.  ft  T.  Co., 
46  U.  S.  (L.  ed.)  U51;  State  r.  Min-  154  U.  S.  362,  14  S.  Ct.  1047,  38  U. 
neapoUs,  etc..  R.  Co.,  80  Minn.  191,  S.  (L.  ed.)  1014. 
83  N.  W.  60,  89  A.  8.  R.  514. 
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construction  of  the  rule  of  equality  would  place  transportation  aimply 
on  a  mileage  basis,  but,  as  has  been  frequently  pointed  out,  this 
would  be  running  counter  to  the  well-established  practice  of  charg- 
ing less  per  ton  mile  for  a  long  than  a  short  haul.  Although  a 
through  tariff  is  almost  always  fixed  at  a  less  sum  than  the 
aggregate  of  local  tariffs  between  near-by  stations  on  the  same 
road,  doubtless  the  fixing  of  a  lower  through  tariff  is  dictated 
lai^ly  by  a  desire  of  each  road  to  get  as  much  mileage  as 
possible  from  its  patrons  as  well  as  by  an  effort  to  meet  com- 
petition over  other  lines  doing  business  between  the  same  termini; 
but  in  addition  to  this  there  is  an  increased  cost  of  local  busi- 
ness in  the  additional  fuel  consumed  and  the  increased  wear  on  the 
machinery  of  each  train  involved  in  stopping  at  every  station." 
And  so  an  aggregate  of  local  tariffs,  though  each  may  of  itself  be 
reasonable,  is  not  necessarily  reasonable  as  a  through  rate.  When, 
therefore,  the  reasonableness  of  a  through  rate  is  in  question,  charges 
for  short  distances  do  not  offer  a  just  basis  for  comparison.**  The  eon- 
verse  would  also  be  true.  As  a  general  rule  on  long  hauls,  the  rate 
per  ton  mile  grows  less  in  proportion  to  the  greater  distance,  while 
the  aggregate  of  the  rate  increases  in  proportion  to  such  greater 
distance.*'  If,  however,  connecting  carriers  have  not  entered  into  a 
joint  rate  agreement,  the  only  lawful  charge  under  a  requirement  for 
the  publication  of  through  and  local  tariffs  would  be  the  sum  of  the 
local  tariffs,  or  the  sum  of  the  local  and  joint  tariffs  where  there  is 
a  joint  rate  agreement  as  to  part  of  the  route.**  It  does  not  follow 
from  this  statement  of  the  law  that  a  local  rate  may  not  under  proper 
conditions  be  compared  with  a  through  rate  in  order  to  arrive  at  a 
determination  of  what  is  reasonable,  and  so  where  a  joint  through 
rate  to  a  certain  point  was  $1.75  which  was  gradually  increased  until 
thirty  miles  further  on  it  rose  to  $2.50,  and  continued  at  that  figure 
to  a  point  over  a  hundred  miles  further  distant,  it  might  well  be 
deemed  to  indicate  either  that  the  longer  haul  was  being  made  at  a 
loss  or  that  the  charge  for  the  shorter  one  was  unreasonable.;  *  and 

17.  Chicago,  etc.,  R.  Co.  v.  Tomp-  (L.  ed.)   920;  Minneapolis,  etc.,  R. 
kins,  176  U.  S.  167,  20  S.  Ct.  336,  44  Co.  v.  MinnesoU,  186  p.  8.  257,  22 
U.  S.  (L.  ed.)  417;  Minneapolis,  etc.,  S.  Ct.  900,  46  U.  S.  (L.  ed.)  1151. 
R.  Co.  1).  Minnesota,  186  U.  S.  257,      12  L.R.A.  436  note. 

22  S.  Ct.  900,  46  U.  S.  (L.  ed.)  1151;  19.  12  L.R.A.  436  note;  15  L.R.A. 

Kansas  City  Southern  R.  Co.  v.  C.  H.  (N.S.)  115  note. 

Albers  Commission  Co.,  223  U.  S.  573,  20.  Kansas  Citv  Southern  R.  Co. 

32  S.  Ct.  316,  56  U.  S.  (L.  ed.)  5.56;  v.  C.  H.  Alhers  Commission  Co.,  223 

State  V.  Minneapolis,  etc.,  R,  Co.,  80  U.  S.  573,  32  S.  Ct.  316,  56  U.  S.  (L. 

Minn.  191,  83  N.  W.  60,  89  A.  S.  R.  ed.)  556. 

514  and  note.  1.  Minneapolis,  etc.,  R.  Co.  v.  Min- 

15  L.R.A.(N.S.)  115  note.  nesota,  186  U.  S.  257,  22  S.  Ct.  900, 

18.  Union  Pacific  R.  Co.  v.  U.  S.,  48  U.  S.  (L,  ed.)  1151. 
117  U.  S.  355,  6  S.  Ct  772,  29  U.  S.  89  A.  S.  R,  530  note. 
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where,  under  the  guise  of  a  pretense  of  a  rebilliug  rate,  certain  ship- 
pers are  given  a  low  local  rate  by  a  railroad,  a  commission  ia  justified 
in  accepting  that  as  tiie  standard  of  reasonableness  and  raquiring 
the  railroad  to  give  the  same  rates  to  all.* 

120.  Joint  Through  Rates  and  Pover  to  Establish.— The  power  of 
commissions  has  been  very  generally  extended  by  legislation  to  in- 
clude the  right  to  establ^h  joint  through  rates  over  the  lines  of  two 
or  more  carriers.  It  is  true,  as  has  been  pointed  out,  ^at  in  the 
absence  of  legislation  a  carrier  is  entitled  to  select  such  agents  as  he 
chooses  in  completing  the  transportation  of  freight  or  persons  to  a 
point  beyond  its  own  line,*  and  one  connecting  carrier  cannot  com- 
plain because  the  initial  carrier  selects  another  as  its  agent  and  malces 
through  rates  with  it  for  the  purpose  of  completing  the  transportation. 
Nor  can  it  compel  the  making  of  through  rates  equivalent  to  those 
established  with  competing  lines  either  on  its  motion  or  by  the 
assistance  of  the  courts.  The  courts,  moreover,  have  been  careful  not 
to  construe  statutes  as  granting  either  to  commissions  or  to  them- 
selves this  power,  without  clear  egression  to  that  eCFect*  More 
serious,  however,  than  the  feature  of  discrimination  against  con- 
necting carriers  is  the  possibility  of  unreasonable  rates  to  shippers. 
C<mnecting  carriers  might,  as  they  properly  could,  refuse  to  enter  into 
an  agreement  for  joint  through  rates,  and  insist  each  on  charging 
local  rates  over  its  own  line.  And  while  these  charges  might  be 
reasonable  as  local  charges  it  would  not  necessarily  follow  that  their 
aggregate  would  be  reasonable  as  a  through  rate.*  It  is  necessary  to 
recognize  the  fact  that  modem  commerce  is  largely  carried  on  over 
railways  owned  and  operated  by  different  companies.  If  a  commission 
were  limited  to  the  tariffs  of  a  single  road,  it  would  be  wholly  in- 
efficacious in  a  larg^  number  if  not  in  a  majority  of  cases  to  accomplish 
the  purpose  for  which  it  was  created,  and  aside  from  the  question 
as  to  whether  the  commission  may  have  the  right  to  compel  the 
ratablishment  of  joint  through  rates  it  assuredly  has  power  to  regulate 
those  already  established.*   It  is  permissible,  however,  for  the  legis- 

2.  Alabama  etc.,  R.  Co.  v.  Missis-  Louis,  etc.,  R.  Co.,  63  Fed.  775,  27 
sippi  Railroad  Commission,  203  U.  S.  U.  S.  App.  380,  11  C.  C.  A.  417,  26 
496,  27  S.  Ct.  163,  51  U.  S.  (L.  ed.)  L.R.A.  192. 

289.  6.  89  A.  S.  R.  529  note. 

3.  See  supra,  par.  62.  6.  Minneapolis,  etc.,  R.  Co.  v.  Min- 

4.  Atchison,  etc.,  R.  Co.  v.  Denver,  nesota,  186  U.  S.  257,  22  S.  Ct.  900, 
etc.,  R.  Co.,  110  U.  S.  667,  4  S.  Ct.  46  V.  S.  (L.  ed.)  1151;  Illinois  Cent- 
185,  28  U.  S.  (L.  ed.)  291;  Kansas  ral  R.  Co.  v.  Interstate  Commerce 
City  Southern  R.  Co.  v.  C.  H.  Albers  Commission,  206  U.  S.  441,  27  S.  Ct- 
Commission  Co.,  223  TJ.  S.  573,  32  S.  700,  51  U.  S.  (L.  ed.)  1128;  Kansas- 
Ct.  316,  56  U.  S.  (L.  ed.)  556;  Ken-  City  Southern  R.  Co.  v.  C.  H.  Albers 
tncky,  etc.,  Bridge  Co.  v.  Louisville,  Commission  Co.,  223  U.  S.  573,  32 
etc.,  R.  Co.,  37  Fed.  567,  2  L.R.A.  S.  Ct.  316,  56  U.  S.  (L.  ed,)  656. 
289:  Little  Rock,  etc.,  R.  Co.  t>.  St.  89  A.  S.  R.  527  note. 
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lature  to  go  further  and  provide  that  where  connecting  railxoadB 
refuse  to  establish  joint  through  rates  the  commission  may  do  so.  It 

cannot  properly  be  contended  that  such  a  provision  requires  the  com- 
panies to  enter  involuntarily  into  contract  relations  with  each  other. 
For  while  it  is  true  that  the  statute  requires  them  to  enter  into  a  con- 
tract for  joint  rates,  t^us  imposing  on  them  the  duty  to  do  so,  it  does 
not  provide  for  enforcing  the  duty  by  proceedings  recognizing  a  con- 
tract between  the  parties.  It  simply  provides  that,  in  case  of  failure 
to  adopt  joint  rates  by  the  companies  the  railroad  commissioners  shall 
prescribe  a  reasonable  through  rate  and  the  companies  shall  not  be 
permitted  to  charge  more.'  But  where  the  power  of  the  commission 
to  establish  Uirough  routes,  and  joint  rates,  is  conditioned  by  the  pro- 
viso that  "no  reasonable  or  satisfactory  through  route  exist,"  there  is 
no  warrant  for  the  exercise  of  its  authority  by  establishing  a  through 
rout«  where  one  already  exists,  because  of  the  preference  of  a  majority 
of  travelers  for  a  southern  route  in  place  of  a  northern  one  already 
in  existence.* 

121.  Comparison  of  Rates. — There  are  other  bases  of  comparison 
than  that  of  local  with  through  rates  which  are  offered  as  proper 
means  of  determining  the  reasonableness  of  rates.  For  example, 
rates  received  by  other  roads  for  the  same  kind  of  service.  This 
method,  however,  has  not  been  received  with  favor  on  the  reasoning 
that  it  may  be  that  the  other  roads  are  exorbitant  in  their  charge, 
and  therefore  the  fact  that  they  charge  more  for  a  certain  service 
than  is  permitted  a  complaining  road  under  the  law,  does  not  demon- 
strate that  such  maximum  rate  is  necessarily  too  little.'  Moreover, 
a  charge  that  might  be  reasonable  for  one  road  may  not  be  for 
another  though  they  operate  under  the  same  conditions  and  connect 
with  each  other;  the  kind  and  amount  of  business  and  its  cost  are 
factors  which  determine  largely  the  question  of  rates  and  these  vary 
with  different  roads  and  in  different  states.^'  A  better  basis  of  com- 
parison for  the  determination  of  the  reasonableness  of  new  rates  is 
afforded  by  the  rates  charged  in  the  past  by  the  particular  railroads, 
and  the  effect  of  the  proposed  rates  which  are  under  discussion.  It 
may  reasonably  be  held  that  a  presumption  that  certain  rates  are 
reasonable  arises  as  against  the  carriers  from  the  voluntary  action 
of  those  carriers  in  keeping  them  in  effect  for  a  long  period  of  time.*^ 

7.  Burlington,  etc.,  R.  Co.  v.  Dey,  9.  State  r.  Minneapolis,  etc.,  R. 
82  la.  312,  48  N.  W.  98,  31  A.  S.  R.  Co.,  80  Minn.  191,  83  N.  W.  60,  89 
477,  12  L.R.A.  436;  State  v.  Minne-  A.  S.  R.  514. 

apolis,  etc.,  R.  Co.  80  Minn.  191,  83  10.  Smyth  v.  Ames,  169  U.  S.  466, 

N.  W.  60,  89  A.  S.  R.  514.  18  S.  Ct.  418,  42  U.  S.  (L.  ed.)  819. 

8.  Inteistate  Commerce  Commis-  11.  Cincinnati,  etc.,  R.  Co.  v;  In- 
sion  V.  Njcvthern  Pac  R.  Co.,  216  U.  terstate  Commerce  Commission,  206 


S.  538,  30  S.  Ct.  417,  54  U.  S.  (L.  U.  S.  142,  27  S.  Ct  648,  51  U.  S.  (L. 


ed.)  608. 


ed.)  995. 
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But  this  reasoning  cannot  be  carried  to  the  extreme  of  holding  that 
a  similar  presumption  arises  in  favor  of  a  carrier  to  the  effect  that 
a  particular  rate  is  reasonably  low  merely  because  such- rate  has  been 
duly  pdi>lished  and  filed^'  This  principle,  however,  cannot  be 
carried  to  the  extent  of  raising  a  presumption  of  unreasonableness  out 
of  a  change  made  by  a  carrier  from  a  lower  to  a  higher  rate ;  such  a 
presumption  would  be  rebutted  by  a  contrary  one  which  attributes 
an  honest  intent  and  right  conduct  to  the  actions  of  carriers  as  well 
as  it  does  to  the  actions  of  other  corporations  or  individuals.  Un- 
doubtedly, however,  where  rates  are  so  changed  the  carricfr  making 
the  change  must  when  properly  called  upon  be  able  to  give  a  good 
reason  therefor.^* 

122.  Effect  on  Other  Rates. — ^It  is  clear  that  the  establishment  of 
ratee  in  any  given  case  involves  a  very  complex  system  extending 
possibly  throughout  the  whole  country  in  which  many  shippers  and 
many  communities  have  a  more  or  less  direct  concern.  Where  certain 
rates  have  been  estaUished  for  a  considerable  period  of  time,  interests 
in  all  probability  become  attached  to  them,  and  are  likely  to  be  dis- 
turbed or  disordered  if  they  be  changed,  and  while  this  possibility 
does  not  remove  them  from  the  jurisdiction  of  the  commission,  it 
does  constitute  such  a  circunfistance  as  is  proper  for  it  to  consider, 
and  constitutes  aa  element  in  the  problem  of  regulation.^*  As  a 
partial  solution  to  this  difficulty  the  rule  has  been  established  that 
the  reasonableness  of  rates  fixed  by  or  under  legislative  authority 
must  be  determined  as  of  the  time  the  rate  was  fixed;  and,  if  it  was 
not  then  so  low  as  to  operate  as  a  confiscation  of  property,  it  cannot 
be  held  unreasonable  because  it  may,  in  connection  with  rates  sub- 
sequently established,  have  that  effect.  The  reasonableness  of  the  rate 
at  the  time  it  is  fixed,  however,  must  be  determined  with  reference 
to  the  rates  previously  established. The  reverse  of  this  proposition 
is  also  true,  and  therefore  the  commission  may  order  carrier  to 
desist  from  further  enforcing  a  certain  classification  of  commodities 
established  by  them  where  it  finds  that  the  operation  of  tiie  classifi- 
cation has  brought  about  a  general  disturbance  in  relations  previously 
existing  in  that  territory,  and  has  created  discriminations  and  prefer- 
ences among  manufacturers  and  shippers  of  the  commodity  and 
between  localities.'*   One  phase  of  the  question  is  presented  by  the 

12.  IlUnoiB  Central  R,  Co.  v.  In-  sion  tt.  Chicago,  etc.,  R.  Co.,  218  U. 
terstate  Commerce  Commission,  206  U.  S.  88,  30  S.  Gt.  651,  54  U.  S.  (L.  ed.) 
S.  441,  27  S.  Ct.  700,  51  U.  S.  (L.  946. 

ed.)  1128.  16.  Seaboard  Air  Line  Ry.  v.  Flor- 

13.  Interstate   Commerce   Commia-  ida,  203  U.  S.  261,  27  S.  Ct.  109,  51 
sion  V.  Chicago  G.  W.  R.  Co.,  209  U.  U.  S.  {L.  ed.)  175. 
S.  108,  28  S.  Ct.  493,  52  V.  S.  (L.  15  L.R.A.(N.S.)  113  et  aeq.  note. 


14.  Interstate   Commerce  Commis-  terstate  CommOTce  Commignon,  206 


«d.)  705. 


16.  Cincinnati,  etc.,  R.  Co.  v.  In- 
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system  of  making  rates  on  certain  basing  lines  or  points  which  has 
arisen  in  this  country  through  the  fact  that  Unee  or  railroads  were 
built  to  certain  cities  in  the  middle  west  from  the  east,  and  other 
independent  lines  built  from  those  cities  westward,  each  line  iixing 
its  own  rates  or  uniting  with  others  according  to  circumstances  in 
joint  rates.  Rates  break  at  such  points,  however,  and  tJiereby  give 
those  cities  an  opportunity  to  become  centers  for  the  distribution  of 
merchandise.  This  condition  may  properly  be  t^en  into  oonsidera* 
tion  in  the  regulation  of  ratea.^^ 

123.  Difference  in  Character  of  Commodities. — If  there  is  an  ex- 
isting commercial  necessity  to  which  carriers  themselves  are  accus- 
tomed to  yield  for  the  carrying  of  articles  of  a  specified  class  at  rates 
lees  than  those  fixed  for  other  articles  of  like  bulk,  weight,  and  value, 
G,  railway  commission  may  properly  take  into  consideration  such 
commercial  necessity  in  fixing  the  rates  for  which  such  articles  must 
be  carried.  In  exercising  this  power  the  commission  is  not  bound  to 
reduce  the  rates  on  all  classes  of  freight,  which  may  perhaps  be 
ieasond3le,  except  as  applied  to  a  particular  article;  and  if,  on  ex- 
amining the  tariffs  of  a  certain  road,  the  commission  is  of  opinion  that 
the  rate  on  a  particular  article,  or  class  of  freight,  ia  disproportionately 
or  unreasonably  high,  it  may  reduce  such  rate,  notwithstanding  that 
it  may  be  imposmble  for  iJie  carrier  to  determine  with  mathematical 
accuracy  the  cost  of  transportation  of  that  particular  article  as  dis* 
tinguished  from  all  others.  Obviously  such  a  reduction  could  not  be 
shown  to  be  unreasonable  ^mply  by  proving  that,  if  applied  to  all 
classes  of  freight,  it  would  result  in  an  unreasonably  low  rate.  It 
sometimes  happens  that,  for  purposes  of  ultimate  profit  and  of  build- 
ing up  a  future  trade,  railways  carry  both  freight  and  passengers 
at  a  positive  loss;  and  while  it  may  not  be  within  the  power  of  the  com- 
mission to  compel  such  a  tariff,  it  would  not,  upon  the  other  hand, 
be  claimed  that  the  railroads  could  in  all  eases  be  allowed  to  charge 
grossly  exorbitant  rates  as  compared  with  rates  paid  upon  other  roads, 
in  order  to  pay  dividends  to  stockholders.  Each  case  must  be  deter- 
mind  by  its  own  considerations.*® 

124.  Reasonable  Rates  for  Carriage  of  Hails. — ^Under  an  act  of 
Congress  establishing  a  railroad  company  it  was  provided  that  the 
company  should  transport  the  mails  at  fair  and  reasonable  rates  of 

V.  S.  142,  27  S.  Ct.  648,  51  U.  S.  (L,  186  U.  S.  257,  22  S.  Ct.  900,  46  U. 

ed.)  995.  S.  (L.  ed.)  1151;  Seaboard  Air  Line 

17.  Interstate  Commerce  Coramis-  Ry.  r.  State  of  Florida,  203  U.  S. 
Bion  r.  Chicago,  etc.,  R.  Co.,  218  U.  261,  27  S.  Ct.  109,  51  U.  S.  (L.  ed.) 
S.  88,  30  S.  Ct.  651,  54  U.  S.  (L.  ed.)  175;  State  v.  Minneapolis,  etc.,  R. 
946.   See  supra,  par.  60.  Co.,  80  Minn.  191,  83  N,  W.  60,  89 

18.  Smyth  v.  Ames,  169  U.  S.  466,  A.  S.  R.  514  and  note.  See  supra^ 
18  S.  Ct.  418,  42  U.  S.  (L.  ed.)  819;  par.  48. 

Hinneapolia,  etc.,  R.  Co.  v.  Minneaota. 
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compensation,  not  to  exceed  the  amountB  paid  by  private  parties  for 

the  same  kind  of  service.  In  ascertaining  what  such  fair  and  reason- 
able rates  are  it  is  immaterial  whether  the  result  be  reached  by 
comparing  them  with  the  rates  previously  determined  and  iixed 
by  the  company,  or  with  those  allowed  by  the  accounting  officers  of 
the  government;  the  only  materiel  tiling  is  to  adjudge  what  is  due 
according  to  tiie  rule  prescribed  by  the  statute.** 


125.  In  General. — ^The  extension  of  the  control  over  railroads  and 

the  conduct  of  their  business  has  recently  been  very  marked.  In 
addition  to  granting  them  power  to  make  rates  as  well  as  the  power 
to  pass  on  the  reasonableness  of  the  rates  made  by  the  carriers,  their 
supervision  has  been  extended  to  cover  all  services  incidental  and 
accessorial  to  the  actual  transportation,  with  the  accompanying  power 
to  establish  proper  chaiges  therefor  or  to  pass  on  the  charges  established 
by  the  carriers.  This  distinction  becomes  manifest  on  comparison 
of  the  case  which  held  in  reference  to  interstate  commerce  that  Uie 
schedules  of  rates,  the  publication  of  which  was  required  of  carriers, 
need  not  include  a  reference  to  accessorial  services  in  the  nature 
of  free  cartage  from  the  station  or  terminal  to  the  customer's  ware- 
house," with  the  more  recent  amendments  to  the  same  act  and  the 
decisions  thereunder  by  which  the  term  transportetion  has  been 
extended  to  include  "all  instrumentalities  and  facilities  of  ship- 
ment or  carriage,  and  all  services  in  connection  with  the  receipt,  de- 
livery, elevation  and  transfer  in  transit,  ventilation,  refrigeration 
or  icing,  storage,  and  handUng  of  property  transported,  and  further 
requiring  a  carrier  to  state  separately  in  its  schedules  all  terminal 
charges,  and  all  privileges  and  facilities  granted,  and  granting  the 
commission  the  right  to  determine  what  would  be  a  reasonable 
maximum  charge  for  the  facilities  so  provided.*  In  pursuance  of 
this  power  the  commission  may  prescribe  the  form  in  which  schedules 
shall  be  prepared  and  arranged  and  may  approve  teriffs  steting  that 
the  single  rate  includes  both  the  line  haul  and  accessorial  services 
absorbed  in  the  single  rate,  or  may  prescribe  that  they  be  in  separate 

19.  Union  Pae.  R.  Co.  v.  V.  S.,  117  1.  Interstate  Commerce  Commis- 
U.  S.  355,  6  S.  Ct.  772,  29  U.  S.  (L.  sion  v.  Stickney,  215  U.  S.  98,  30  S. 
ed.)  920.  Ct.  66,  54  U.  S.  (L.  ed.)112;  Inter- 

20.  Interstate  Commerce  Commis-  state  Commerce  Commission  v.  Pea- 
sion  V.  Detroit,  G.  H.  &  M.  Ry.  Co.,  vey,  222  U.  S.  42,  32  S.  Ct.  22,  56  U, 
167  U.  S.  633,  17  S.  Ct.  986,  42  U.  S.  S.  (L.  ed.)  83;  Union  Pac.  R.  Co.  v. 
(L.  ed.)  306;  Mitchell  Cool  &  Coke  Updike  Grain  Co.,  222  U.  S.  215,  32 
Co.  V.  Pennsylvania  R.  Co.,  230  U.  S.  S.  Ct.  39,  56  U.  S.  (L.  ed.)  171. 


Services  Aeeeesory  to  TraTieportaUon 


247,  33  S.  Ct.  916,  57  U.  S.  (L.  ed.) 
1472. 
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items,  or  it  may  itself  piescribe  a  tariff  fixing  a  through  rate  stated 
in  one  or  in  two  items.* 

126.  Separate  Charges  for  Accessorial  Serricu. — ^Tbe  difference  in 
the  manner  of  statement  of  the  charges  has  a  bearing  on  the  action 
of  the  commission  particularly  in  the  case  of  terminal  charges  which 
are  required  by  statute  to  be  stated  separately.  Where  a  carrier 
states  separately  in  its  schedule  the  charge  made  for  transportation 
proper  and  the  terminal  charge,  the  two  are  to  be  considered  separate- 
ly. The  commission  is  authorized  and  required,  on  a  complaint,  to 
inquire  and  determine  what  would  be  a  just  and  reasonable  rate 
or  rates,  charge  or  charges.  This,  of  course,  includes  all  charges, 
and  the  carrier  is  entitled  to  have  a  finding  that  any  particular 
charge  is  unreasonable  and  unjust  before  it  is  required  to  change  such 
chfffge.  For  services  that  it  may  render  or  procure  to  be  rendered 
off  its  own  line,  or  outside  the  mere  matter  of  transportation  orer 
its  line,  it  may  charge  and  receive  compensation.  If  the  terminal 
charge  be  in  imd  of  itself  just  and  reasonable  it  cannot  be  condemned 
or  the  carrier  required  to  change  it  on  the  ground  that  it,  taken  with 
prior  charges  of  transportation  over  the  lines  of  the  carrier  or  of 
connecting  carriers,  makes  the  total  charge  to  the  shipper  unreason- 
able. That  which  must  be  corrected  and  condemned  is  not  the 
just  and  reasonable  terminal  charge,  but  those  prior  charges  which 
must  of  themselves  be  unreasonable  in  order  to  make  the  aggregate 
of  the  chaise  from  the  point  of  shipment  to  that  of  delivery  un- 
reasonable and  unjust.*  In  order  to  avail  itself  of  the  benefit  of 
this  rule  the  carrier  must  separately  state  the  terminal  or  other 
fecial  charge  complained  of,  for  if  many  matters  are  lumped  in  a 
single  charge  it  is  impossible  for  either  shipper  or  commission  to 
determine  how  much  of  the  lump  charge  is  for  the  terminal  or 
special  services.  The  carrier  is  under  no  obligations  to  charge  for 
terminal  sendees.  Business  interests  may  justify  it  in  waiving  any 
such  charge,  and  it  will  be  considered  to  have  waived  it  unless  it 
makes  plain  to  both  shipper  and  commission  that  it  is  insisting  on  it* 
Where  the  charge  for  the  haul  and  that  for  the  special  service  are 
fixed  by  the  commission  as  a  unit,  the  ag^gate  rate  should  be  suffi- 
ciently large  to  cover  both  so  that  the  service  need  not  be  performed 
without  compensation.*  It  is  not  permissible,  however,  for  a  carrier 
to  divide  up  his  charges  for  the  various  elements  of  the  service,  and 

8.  Atchison,  etc.,  B.  Co.  «.  U.  S.,  1182;  Interstate  Commerce  Commis- 

232  U.  S.  199,  34  S.  Ct.  291.  sion  r.  Stiekney,  215  U.  S.  98,  30  S. 

3.  Interstate  Commerce  Commission  Ct.  66,  54  U.  S.  (L.  ed.)  112;  Rail- 
V.  Sticknev,  215  U.  S.  98,  30  S.  Ct.  road  ft  W.  Commission  v.  Vandalia 
66,  54  U.  S.  (L.  ed.)  112.  R.  Co.,  258  IlL  397.  101  N.  K.  600, 

4.  Interstate  Commerce  Commission  Ann.  Cos.  1914B  363  and  note. 

V.  Chicago,  B.  &  Q.  R.  Co.,  186  U.  S.  5.  Atchison,  etc.,  R.  Co.  v.  V.  S., 
320,  22  S.  a.  824,  46  U.  S.  (L.  ed.)  232  U.  S.  199,  34  S.  Ct.  291. 
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this  applies  not  only  to  tiie  haul  proper,  but  also  to  £he  terminal  or 
special  facilities  charged  as  well.  The  carrier  cannot  charge  separate- 
ly for  the  use  of  its  engine,  the  amount  of  coal  consumed  and  so  on, 
and  the  same  is  true  in  the  case  of  a  facility  offered,  such  as  switching 
which  should  and  may  properly  he  required  by  the  commission  to 
be  stated  in  a  single  item 

127.  Reasonable  Compensation  for  Accessorial  Services. — It  may 
also  be  stated  as  a  rule  that  in  cases  where  the  privilege  or  facility 
furnished  is  one  which  com^  within  the  purview  of  the  term  trans- 
portation, the  carrier  is  entitled  to  a  reasonable  compensation  therefor 
which  is  not  limited  to  the  bare  cost  of  the  service  performed  but  may 
properly  include  some  profit.'  The  same  rule  applies  to  facilities 
which  carriers  are  under  no  obligation  to  furnish,  and  so,  if  a 
carrier  takes  loaded  cars  in  transit  to  the  shipper's  warehouses  at 
an  intermediate  point  for  unloading  and  inspection,  it  is  not  reason- 
able to  limit  the  charge  to  the  actual  cost  of  the  service.  If  the 
stopping  is  of  some  benefit  to  the  shipper,  and  involves  some  service 
by  and  expense  to  the  carrier,  it  is  justified  in  receiving  some  compen- 
sation in  addition  thereto.  Especially  is  this  true  where  the  service 
is  in  no  sense  a  part  of  the  transportation  but  is  outside  thereof.* 

Remedies 

128.  Proceedings  in  Equity  to  Enforce  or  Prevent  Enforcement  of 
Regulations. — ^An  act  of  the  legislature  fixing  rates,  either  for  passen- 
gers or  freight,  is  to  be  regarded  as  prima  facie  valid,  and  the  onus 
rests  upon  the  company  to  prove  its  assertion  to  the  contrary.  Under 
such  circumstances  the  proper,  if  not  the  only,  mode  of  judicial  re- 
lief against  the  tariff  of  rat^  established  by  the  legislature  or  by  its 
commission  is  by  a  bill  in  chancery,  asserting  its  unreasonable  char- 
acter. Such  remedy  is  undoubtedly  the  most  convenient,  the  most 
comprehensive,  and  tiie  most  orderly  way  in  which  the  rights  of 
all  parties  can  be  properly,  ffdrly,  and  adequately  passed  upon. 
All  the  objections  to  a  remedy  at  law  as  being  plainly  inadequate  are 
obviated  by  a  suit  in  equity,  making  all  who  are  directly  interested 
parties  to  the  suit,  and  enjoining  the  enforcement  of  the  act  until  the 
decision  of  the  court  upon  the  legal  question.'   Also  to  prevent  a 

6.  Railroad  &  W.  Commission  v.  mission  v.  Peavey,  222  T7.  S.  42,  32 
Vandalia  R.  Co.,  258  111.  397,  101  N.  S.  Ct.  22,  56  U.  S.  (L.  ed.)  83.  And 
E.  600,  Ann.  Caa.  1914B  363  and  see  Sowerby  &  Co.  u.  Great  NortherD 
note.  R.  Co.,  60  L.  J.  Q.  B.  467,  65  L. 

7.  Minneapolis  E.  Ry.  Co.  v.  Minne-  N.  S.  546,  22  Eng.  Rul.  Cas.  353. 
sola,  134  U.  S.  467,  10  S.  Ct.  473,  33  8.  Southern  R.  Co.  v.  St.  Louis  Hay, 
V.  S.  (L.  ed.)  985;  Interstate  Com-  etc.,  Co.,  214  U.  8.  297,  29  S.  Ct.  678, 
meree  Commission  v.  Stickney,  215  53  U.  S.  (L.  ed.)  1004. 

V.  S.  98,  30  S.  Ct.  66,  54  U.  S.  (L.  9.  Ex  p.  Young,  209  U.  S.  123,  28 
ed.)  112:  Interstate  Commerce  Com-  S.  Ct.  441,  52  U.  S.  (h.  ed.)  714,  14 
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multiplicity  of  suits,  equity  may  interfere  by  preliminary  injunction, 
at  the  suit  of  a  railroad  company,  to  restrain  the  enforcement  of  a 
schedule  of  rates  established  by  the  railroad  commissioners.^*  But 
the  regulation  should  not  be  ultimately  interfered  with  unless  it  is 
beyond  all  doubt  in  effect  a  direct  and  material  burden  upon  .inter- 
state commerce,  or  is  a  flagrant  attack  upon  rights  secured  by  the  state . 
or  federal  Constitution, and  in  no  case  should  an  injunction  a^inst 
the  enforcement  of  unreasonable  and  unjust  rates  fixed  by  raiboad 
commissioners  extend  to  restraining  the  commission  from  proceeding 
to  establish  other  rates.**  There  is  authority,  however,  to  the  effect 
that  where  railroad  commissioners  exceed  or  abuse  the  authority  and 
discretion,  conferred  upon  them,  by  making  an  order  that  illegally 
invades  the  property  rights  of  a  railroad  company,  the  illegality  of 
the  order  is  available  as  a  defense  in  proceedings  at  law  to  compel 
the  company  to  obey  the  invalid  order,  or  in  an  action  for  a  statutory 
penalty  for  a  violation  of  the  order  and  that  therefore  the  remedy  at 
law  is  adequate,  and  an  injunction  will  not  be  granted  in  the  absence 
of  some  ground  for  equitable  relief.'*  The  fixing  of  rates  is  essential- 
ly legislative  in  its  character,  and  the  general  rule  is  that  legislative 
action  cannot  be  interfered  with  by  injunction.  It  necessarily  follows 
that  an  injunction  against  action  by  a  railroad  commission  cannot  be 
had  on  suit  of  a  railroad  company  before  any  rates  are  fixed  by  the 
commission,  as  the  duty  of  enforcing  its  rates  rests  on  the  commission, 
and  the  remedy  of  the  railroad  company  by  the  ordinary  processes 
of  law  is  adequate.**  The  remedy  against  a  railroad  company  for 
charging  discriminating  freights,  where  there  is  no  adequate  remedy 
at  law,  is  by  injunction.  But  a  court  of  equity,  to  enforce  statutes 
against  discrimination,  must  be  fully  satisfied  that  its  orders  will  not 
likewise  work  a  discrimination.**  The  attorney  general  may,  on 
behalf  of  the  state,  maintain  an  action  in  equity  to  enjoin  common 
carriers  whose  rates  are  fixed  by  law  from  violating  the  terms  of  the 
statute  and  exacting  unlawful  and  excessive  rates  and  charges.**  But 
prior  to  the  amendment  of  the  Interstate  Commerce  Act,  February 

Ann.  Cas.  764,  13  L.R.A.(N.S.)  932;  road  Com'rs,  63  Fla.  491,  58  So.  543, 

Chicago,  etc.,  R.  Co.  v.  Dey,  35  Fed.  44  L.R.A.(N.S.)  189. 

866,  1  L.R.A.  744.  14.  McChord  v.  LouisvUle,  etc.,  R. 

8  L.R.A.(N.S.)  126,  127  note;  21  Co.,  183  U.  S.  483,  22  S.  Ct.  165,  46 

Ann.  Cas.  193  note.  U.  S.  (L.  ed.)  289. 

10.  Chicago,  etc.,  R.  Co.  v.  Dey,  35  15.  Scoaeld  v.  Lake  Shore  &  M.  S. 
Fed.  866,  1  L.R.A.  744.  Railway  Co.,  43  Ohio  St,  571,  3  N.  E. 

11.  State  V.  Atlantic  Coast  Line  R.  907,  54  Am.  Rep.  846. 
Co.,  56  Fla.  617,  47  So.  969,  32  L.R.A,  3  L.R.A.  662  note. 

(N.S.)  639.  16.  State  v.  Pacific  Express  Co.,  80 

12.  Reagan  v.  Farm^V  L.  &  T.  Co.,  Neb.  823,  115  N.  W.  619,  18  L.R.A. 
154  U.  S.  362,  14  S.  Ct.  1047,  38  U.  (N.S.)  664  and  note.  And  see  Camp- 
S.  (L.  ed.)  1014.  bell  v.  Chicago,  M.  &  St.  P.  R.  Co.,  86 

IS.  Louisville,  etc.,  R.  Co.  t>.  RaU-  la.  587,  53  N.  W.  351, 17  L.R.A.  443. 
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19, 1903,  expressly  aathorizing  such  suite,  it  was  held  that  an  injunc- 
tion to  restrain  a  carrier  from  violating  the  act  by  discriminating  be- 
tween localities  could  not  be  brought  by  law  officers  on  behalf  of  the 
Unitod  States,  at  the  request  of  the  Interstate  Commerce  Commission.*' 
The  federal  courts  have  jurisdiction  to  inquire  whether  freight  and 
passenger  rates  fixed  by  state  statutes  and  regulations  are  so  low  as 
to  be  confiscatory  and  to  grant  a  temporary  injunction  against  the 
adoption  or  enforcement  of  the  rates  pending  such  inquiry;  and  upon 
fini^ng  such  rates  to  be  confiscatory,  the  court  has  power  to  enjoin 
permanently  their  adoption  or  enforcement.*^ 

129.  When  Equity  Will  Hot  Intervene. — Where  it  reasonably  ap- 
pears from  a  consideration  of  all  the  evidence  that  the  rates  complained 
of  are  not  confiscatory,  but  afford  the  carrier  at  least  some  measure 
of  profit  for  carrying  on  its  business,  the  courts  will  not  interfere 
with  the  operation  of  the  statute,  but  will  require  the  party  complain- 
ing to  apply  for  relief  to  the  rate-making  power,  or  the  tribunal  pro- 
vided by  the  statute  with  power  to  increase  such  rates,  if  they  are  al- 
leged to  be  unreasonable; "  and  if  there  is  room  for  a  difference  of 
intelligent  opinion  as  to  whether  or  not  the  rates  fixed  by  commission- 
ers  will  be  remunerative,  the  courts  must  leave  the  matter  to  the  test 
experiment. 

130.  Review  of  Proceedings  before  Pablic  Service  Commission. — 

Under  the  Interstate  Commerce  Act  the  courts  are  limited  to  reviewing 
the  power  of  the  Interstate  Commerce  Commission  to  make  the  desig- 
nated order  and  cannot  consider  the  expediency  or  advisability 
of  that  order.'  And  the  courts  will  not  review  the  conclusions  of 
the  commission  on  questions  of  fact.  Thus  its  conclusion  that  the- 
enforcement  of  a  rule  by  a  carrier  creates  a  discrimmation  is  one  of 
fact  and  not  open  to  review  by  the  courts.*  Likewise  the  rea.son- 
ableness  of  a  rate  is  a  question  of  fact,  and  while  the  conclusions 
of  the  commission  are  subject  to  review  if  that  body  excludes  facts 
and  circumstances  that  ought  to  have  been  considered  they  will  not 
be  reversed  because  the  commission  did  not  adopt  the  presumptions  of 
mixed  law  and  fact  put  forward  as  elements  for  determining  the  rea- 
sonablen^s  of  a  rate.*   On  application  to  the  courts  to  enforce  an  order 

17.  Missouri  Pac.  R.  Co.  v.  U.  S.,  691,  42  L.R.A.(N.S.)  396. 

189  U.  S.  274,  23  S.  Ct.  507,  47  U.  S.  20.  State  v.  Adams  Express  Co.,  85- 
(L.  ed.)  811.  Neb.  25,  122  N.  W.  691,  42  L.R.A. 

18.  Ex  parte  Young,  209  U.  S.  123,  (N.S.)  396. 

28  S.  Ct.  441,  14  Ann.  Cas.  764,  52  1.  Baltimore  &  Ohio  R.  Co.  tj.  Pit- 

U.  S.  (L.  ed.)  714,  13  L.R.A.(N.S.)  cairn  Coal  Co.,  215  U.  S,  481,  30  S. 

932;  Chicago,  etc.,  R.  Co.  u.  Dey,  35  Ct.  164,  54  U.  S.  (L.  ed.)  292. 

Fed.  866,  1  L.R.A.  744.  2.  Interstate  Commerce  Commission 

19.  Louisville,  etc.,  R.  Co.  v.  Rail-  v.  Delaware,  etc.,  R.  Co.,  220  U.  S. 
road  Com'rs,  63  Fla.  491,  58  So.  543,  235,  31  S.  Ct.  392,  55  U.  S.  (L.  ed.) 
44  L.R.A.(N.S.)  189;  State  v.  Adams  448. 

Express  Co.,  85  Neb.  25,  122  N.  W.  3.  Illinois  Cent.  R.  Co.  v.  Interstate- 
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of  the  Interstate  Commerce  Commission  which  is  based  on  an  errone- 
ous construction  of  the  statute,  by  reason  of  which  error  it  has  decHned 
adequately  to  find  the  facts,  the  courts  will  not  proceed  to  an  original 
investigation  of  the  facts  which  should  have  been  passed  upon  by  the 
commission,  but  will  correct  the  error  of  law  committed  by  that 
body,  and,  after  doing  so,  dismiss  the  application  without  prejudice 
to  the  right  of  tiie  comnussion  to  make  a  further  investigation  of  the 
facts.*  But  it  is  sometimes  provided  by  statute  that  the  courts  shall 
have  power  to  review  the  action  of  a  public  service  commission  for 
the  purpose  of  determining  the  reasonableness  of  the  order  made  under 
the  evidence  taken  before  the  commission.' 

131.  Effect  of  Statute  oa  Common-lav  Action  for  Discrimination. — 
A  shipper's  common-law  right  of  action  for  damages  for  discrimina- 
tion in  rates  is  not  taken  away  by  rate-regulating  statutes,  which 
furnish  no  civil  remedy  to  the  shipper  therefor.'  And  it  is  expressly 
provided  by  the  Interstate  Commerce  Act  that  the  act  should  not  in 
any  way  abridge  or  alter  the  remedies  now  existing  at  common  law, 
but  that  the  provisions  of  the  act  are  in  addition  thereto.  But  where 
a  rate  regulating  statute  gives  to  the  shipper  all  rights  that  he  would 
have  had  under  the  common  law  it  has  been  ruled  that  the  statute 
supersedes  the  common  law  and  that  an  action  for  damages  for  dis- 
crimination must  be  brought  under  the  statute.' 

132.  Necessity  that  Rate  Be  Declared  Discriminatory  by  Commis- 
sion before  Action  Brought. — The  rule  has  been  laid  down  that  there 
can  be  no  recovery  of  damages  for  unjust  discrimination  under  the 
Interstate  Commerce  Act  in  the  absence  of  a  finding  by  the  Interstate 
Commerce  Commission  that  the  published  rates  of  the  carrier  are  un- 
justly discriminatory.  The  reason  for  this  rule  is  that  the  existence 
and  exercise  of  a  right  to  maintain  an  action  of  that  character,  in  the 
absence  of  such  an  investigation  and  order,  would  be  repugnant  to 
the  declared  rule  that  a  rate  established  in  the  mode  prescribed  should 
be  deemed  the  legal  rate,  and  obligatory  alike  upon  carrier  and  ship- 
per until  changed  in  the  manner  provided,  would  be  in  derogation  of 
the  power  expressly  delegated  to  the  commis^on,  and  would  be 
destructive  of  the  uniformity  and  equality  which  the  act  was  designed 
to  secure.^ 


Commerce  Commission,  206  U.  S.  441, 
27  S.  Ct.  700,  51  U.  S.  (L.  ed.)  1128. 

4.  Kast  Tennessee,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission,  181 
U.  S.  1,  21  S.  Ct.  516,  45  U.  S.  (L. 
«d.)  719. 

5.  Seward  v.  Denver,  etc.,  R.  Co., 
17  N.  M.  557, 131  Pac.  980,  46  L.R.A. 
(N.S.)  242. 

6.  Sullivan  v.  Minneapolis,  etc.,  R. 
Co.,  m  Minn.  488,  142  N.  W.  3,  45 


L.R.A. (N.S.)  612  and  note. 

7.  45  L.R.A.(N.S.)  612  note. 

8.  Texas  &  P.  R.  Co.  v.  Abilene 
Cotton  Oil  Co.,  204  U.  S.  426,  27  S. 
Ct.  350,  51  U.  S.  (L.  ed.)  553,  9 
Ann.  Cas.  1075;  Texas  &  P.  R.  Co. 
V.  Cisco  Oil  Mill,  204  U.  S.  449,  27 
S.  Ct.  358,  51  U.  S.  (L.  ed.)  562; 
Robinson  t».  Baltimore,  etc.,  R.  Co., 
222  U.  S.  506,  32  S.  Ct.  114,  56  U.  S. 
(L.  ed.)  288;  Great  .Northern  R,  Co. 
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133.  Heasore  of  Damages  In  Action  for  Discrimination.— There  is 
a  conflict  as  to  the  measure  of  damages  in  an  action  based  on  imjust 
discrimination  in  charges  for  transportation.  According  to  one  line  of 
decisions  the  correct  rule  is  that  in  such  an  action,  whether  based 
upon  the  common  law  or  the  statutory  duty  not  to  discriminate  in 
rates,  the  shipper  may  recover  the  difference  between  the  charges 
exacted  of  hjm  and  those  accepted  from  the  most  favored  shipper; 
and  it  is  deemed  that  thouf^h  the  rates  charged  the  plaintiff  were  those 
established  by  law,  such  recovery  neither  compels  the  defendant  to 
commit  a  second  wrong  nor  in  any  way  affects  the  legally  established 
rates.*  By  another  line  of  decisions  the  rule  is  laid  down  that  there 
is  no  fixed  measure  of  damages  in  an  action  based  on  discrimination 
in  rates  for  transportation,  but  that  such  damages  are  to  be  proved  and 
are  not  to  be  measured  merely  by  the  difference  between  the  rate  paid 
by  the  plaintiff  and  a  lower  rate  given  to  a  more  favored  shipper.*" 
While  a  state  may  legitimately  impose  on  a  carrier  double  damages 
for  discriminating  as  to  freight  charges,  still  it  cannot  lawfully  fix  a 
definite  sum  as  liquidated  damages  in  every  case  regardless  of  the 
amount  of  damages  actually  suffered.**  However  there  is  some  au- 
thority which  seems  to  recognize  the  validity  of  a  statute  that,  in  case 
of  an  overcharge,  imposes  a  forfeiture  of  a  definite  sum  without  regard 
to  the  damage  actually  inflicted.** 

134.  Penalties. — The  power  to  regulate  common  carriers  necessari- 
ly carries  with  it  the  power  io  impose  just  and  revocable  penalties  for 
a  violation  of  established  regulations,  for  without  the  power  to  punish 
a  violation  the  power  to  regulate  would  be  useless.**  The  purpose  of 
a  penalty  is  not  solely  to  compel  a  carrier  to  make  pecuniary  compen- 
sation to  the  person  injured,  but  for  the  more  important  purpose 
of  enforcing  the  performance  by  the  carrier  of  its  duties.**  Penalties 

u.  O'Connor,  232  U.  S.  608,  34  S.  Ct.  national  Coal  Min.  Co.,  230  U.  S-  184, 

380.  33  S.  Ct.  893,  57  U.  S.  (L.  ed.)  1446; 

45  L.R.A.(N.S.)  615  note.  Hoover  v.  Pennsylvania  R.  Co.,  156 

Under  a  state  statute  it  has  been  Pa.  St.  220,  27  Atl.  282,  36  A.  S.  R. 

held,  however,  that  rates  may  be  found  43,  22  L.R.A.  263. 

by  a  court  to  be  unreasonaUe  though  11.  Missouri  Pae.  R.  Co.  v.  Taeker, 

within  the  limits  Bxed  by  the  railroad  230  U.  S.  340,  33  S.  Ct.  961,  57  U.  S. 

commission.  Barris  v.  Clucago,  B.  &  Q.  (L.  ed.)  1507. 

R.  Co.,  102  la.  375,  71  N.  W.  339,  12.  Pittsburgh,    etc.,    R.    Co.  v. 

63  A.  S.  R.  449.  Moore,  33  Ohio  St.  384,  31  Am.  Rep. 

9.  Union  Pae.  Ry.  Co.  v.  Goodridge,  543. 

149  U.  S.  680, 13  S.  Ct.  970,  37  U.  S.  IS.  Reid  v.  Southern  R.  Co.,  150  N. 

(L.  ed.)  896;  Cook  v.  Chicago,  etc.,  C.  753,  64  S.  E.  874, 17  Ann.  Cas.  247; 

R.  Co.,  81  la.  551,  46  N".  W.  1080,  25  Pittsburgh,  etc.,  R.  Co.  v.  Moore,  33 

A.  S.  R.  512,  9  L.R.A.  764;  Sullivan  Ohio  St.  384,  31  Am.  Rep.  543. 

t).  Minneapolis,  etc.,  R.  Co.,  121  Minn.  14.  Reid  v.  Southern  R.  Co.,  150 

488,  142  N.  W.  3,  45  Ii.R.A.(N.S.)  N.  C.  753,  64  S.  B.  874, 17  Ann.  C»b. 

C12.  247. 

10.  Pennsylvania  R.  Co.  «.  Inter- 
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properly  pw^rtioned  to  the  oflFenses  for  the  commission  of  which 
they  may  be  inflicted  are  therefore  legal.  But  there  are  limits  beyoiu) 
which  legislation  and  penalties  may  go  even  in  cas%  where  the  classi- 
fication is  concededly  legitimate  and  the  subject-matter  admittedly 
proper.^'  When  the  penalties  for  disobedience  are  fines  so  enor- 
mous aiid  imprisonment  so  severe  as  to  intimidate  the  company  and  its 
officers  from  resorting  to  the  courts  to  test  the  validity  of  the  legislation, 
the  result  is  the  same  as  if  the  law  in  terms  prohibited  the  company 
from  seeking  judicial  construction  of  laws  which  deeply  affect  its 
rights,  and  a  law  imposing  such  penalties  is  invalid  on  its  face.'* 
In  proceedings  to  recover  a  penalty  for  a  violation  of  regulatory 
statutes  if  the  fact  of  violation  is  due  to  an  honest  mistake  the  carrier 
cannot  be  held  responsible, unless  the  mistake  is  as  to  a  fact  that 
the  carrier  is  in  duty  bound  to  know,  such  as  the  distance  between 
stations.  In  that  case  a  mistake  is  no  defense.'^  It  is  also  a  good 
defense  to  an  action  to  recover  a  penalty  that  the  carrier  was  unable 
to  perform  its  duty  on  account  of  a  strike  by  which  it  was  deprived 
of  the  use  of  its  road  and  equipment."  But  the  fact  that  a  person 
rode  on  trains  for  the  sole  purpose  of  accumulating  penalties  against 
the  carrier  by  payment  of  excessive  fares  which  the  carrier  demanded 
will  not  preclude  a  recovery  for  statutory  penalties  imposed  for 
such  overcharges.*"  Where  a  state  law  establishes  fares  to  be  charged 
on  railroads  and  gives  a  penalty  for  any  overcharge,  a  railroad  com- 
pany may  raise  the  question  of  the  reasonableness  of  the  rates  as  a 
defense  to  an  action  for  the  penalties.' 

135.  Criminal  Liability  Generally. — The  intent  with  which  an  act 
is  done  is  immaterial,  when  t^e  act  is  denounced  as  unlawful  by 
statute ; '  and  hence  where  a  shipper  knowingly  pays  a  reduced  rate 
for  the  transportation  of  property  in  violation  of  a  statute  against 
discrimination  he  will  be  guilty  regardless  of  his  intention  in  doing 
the  act.'  Likewise  a  carrier  will  be  deemed  guilty  of  a  violation  of  an 
anti-pass  law  where  the  facts  disclose  the  giving  of  free  transportation 

15.  Atlantic  Coast  Line  R.  Co.  v.  19.  Murphy  Hardware  Co.  v.  South- 
Coaehman,  59  Pla.  130,  52  So.  377,  em  R.  Co.,  150  N.  C.  703,  64  S.  E. 
20  Ann.  Cas.  1047.  873,  17  Ann.  Cas.  481,  22  LJl.A. 

16.  Ex  p.  Young,  209  U.  S.  123,  (N.S.)  1200. 

28  S.  Ct.  441,  52  U.  S.  (L.  ed.)  714,  20.  St.  Louis,  etc.,  R.  Co.  v.  Gill,  54 

14  Ann.  Cas.  764,  13  L.R.A.(N.S.)  Ark.  101,  15  S.  W.  18,  11  L.R.A.  452. 

932;  State  v.  Crawford,  74  Wash.  248,  1.  St.  Louis,  etc.  R.  Co.  v.  Gill,  156 

133  Pac  590,  46  L.R.A.(N.S.)  1039  U.  S.  649, 15  S.  Ct  484,  39  U.  S.  (L. 

and  note.  ed.)  567. 

17.  Chicago,  etc.,  R.  Co.  v.  McDer-  2.  See  Criminal  Law. 

mott,  106  Ark.  170,  152  S.  W.  983,  S.  Armour  Packing  Co.  v.  V.  S., 
44  L.RJl.(N.S.)  281  and  note.  209  U.  S.  56,  28  S.  Ct.  428,  52  U.  S. 

18.  44  L3JL.(N.S.)  283  note.  (L.  ed.).  681. 
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although  the  carrier  did  not  intend  to  violate  the  statute.*  But  where 
a  statute  against  discrimination  makes  knowledge  and  wilfulness 

essential  elements  of  the  crime  a  carrier  cannot  be  found  guilty 
unless  such  facts  are  alleged  and  proved.'  While  corporations 
may  not  be  capable  of  committing  some  crimes  they  can  commit 
crimes  which  consist  in  doing  purposely  through  their  agents  things 
prohibited  by  statutes,  and  therefore  a  railroad  corporation  can  be 
convicted  of  a  violation  of  a  statute  against  discrimination  Under  an 
agreement  whereby  the  shipper  is  to  pay  the  legal  rate  and  the  carrier 
is  to  pay  him  a  rebate  at  stated  intervals  each  payment  makes  a 
complete  offense  and  it  is  not  one  continuing  crime  although  all  of 
the  payments  are  made  under  a  single  agreement'  But  the  trans- 
portation of  merchandise  by  a  carrier  for  less  than  the  established  rate 
is  a  single  continuing  offense,  continuously  committed  in  each  dis- 
trict through  which  the  freight  passes  and  therefore  triable  in  any  of 
those  districts  * 

136.  Indictment — An  indictment  which  clearly  and  distinctly 
charges  every  element  of  a  crime  and  which  fully  informs  the  person 
charged  as  to  what  he  will  be  required  to  meet  at  the  trial  is  legally 
sufficient  Accordingly  it  has  been  held  that  where  one  is  charged 
with  accepting  rebates  it  is  not  necessary  to  designate  the  details  of  th& 
scheme  by  which  the  rebates  were  received,  for  the  giving  or  receiving 
of  the  rebate  or  concession,  whereby  property  is  transported  at  less 
than  the  established  rate,  is  the  essence  of  the  offense  denounced  and 
the  "device"  by  which  the  concession  or  transportation  is  brought 
about  is  not  an  essential  element  of  the  crime.'  Likewise  an  indict- 
ment charging  the  giving  of  undue  and  unreasonable  preferences  to 
certain  shippers  is  sufficient  if  it  shows  with  requisite  certainty  by  any 
apt  language  that  the  accused  has  committed  an  act  which  give» 
one  shipper  or  class  of  shippers  an  advantage,  or  subjects  others  to 
a  disadvantage.'* 

4.  State  V.  Southern  R.  Co.,  122  Ct.  313,  53  U.  S.  (L.  ed.)  629,  sus- 
N.  C.  1052,  30  S.  E.  133,  41  L.R.A.  taining  a  conviction  of  a  carrier  which 
246.  did  not  file  a  joint  schedule,  for  giving 

5.  Louisville  &  Nashville  R.  Co.  u.  rebates,  under  the  Elkins  Act. 

Com.,  104  Ky.  226,  46  S.  W.  707,  47  8.  Armour  Packing  Co.  v.  U.  S., 
S.  W.  210,  598,  43  L.R.A.  541.  209  U.  S.  56,  28  S.  Ct.  428,  52  U.  S. 

6.  New  York  Cent.,  etc.,  R.  Co.  v.   (L.  ed.)  681. 

U.  S.,  212  U.  S.  481,  29  S.  Ct  304,  53  9.  Armour  Packing  Co.  v.  U.  S.^ 

V.  S.  (L.  ed.)  613.  209  U.  S.  56,  28  S.  Ct  428,  52  U.  S. 

7.  New  York  Cent  etc.,  B.  Co.  v.  (L.  ed.)  681;  U.  S.  v.  Tozer,  37  Fed. 
U.  S.,  212  U.  S.  481,  29  S.  Ct  304,  53  635,  2  L.R.A.  444.  And  see  Inwct- 
U.  S.  (L.  ed.)  613.  ments  and  Informations. 

And  see  U.  8.  v.  New  York  Central     10.  U.  S.  v.  Tozer,  37  Fed.  635,  2 
&  H.  R.  R.  Co.,  212  U.  S.  509,  29  S.  L.Bj^.  444. 
R.  C.  I*  Vol.  IV.— 42.  657 
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V.  Duty  to  Receive  and  Transport 

137.  Nature  of  Carrier's  Obligation  to  Carry. — ^That  common  car- 
riers are  bomid  to  receive  goods  which  are  offered  by  the  owners  or 

their  agents  for  transportation,  and  to  carry  them  for  a  just  compen- 
sation on  the  routes  which  they  navigate,  or  over  which  they  convey 
goods  in  the  prosecution  of  their  business,  is  a  principle  as  well  defined 
and  settled  as  anything  in  the  law.^^   In  a  great  multitude  of  cases 

11.  South  &  N.  A.  B.  Co.  V.  Hen-  17  Am.  Rep.  128;  Bassett  v,  Connec- 

lein,  52  Ala.  606,  23  Am.  Rep.  578;  tieut  River  R.  Co.,  145  Mass.  129,  13 

Mobile  &  G.  R.  Co.  v.  Copeland,  63  N.  E.  370,  1  A.  S.  R.  443;  Fitch  v, 

Ala.  219,  35  Am.  Rep.  13;  Atlantic  Newberry,  1  Dong.  (Mich.)  1,  40  Am. 

Coast  Line  R.  Co.  v.  Rice,  169  Ala.  Dec.  33;  Coup  v.  Wabash,  St.  L.  & 

265,  52  So.  918,  Ann.  Cas.  1912B  389,  P.  Ry.  Co.,  56  Mieb.  Ill,  22  N.  W. 

29   L.R.A.{N.S.)    1214;   Cowden    v.  215,  56  Am.  Rep.  374;  Nanson  v. 

Pacific  Coast  Steamship  Co.,  94  Cal.  Jacob,  93  Mo.  331,  6  S.  W.  246,  3 

470,  29  Pac.  873,  28  A.  S.  R.  142  and  A.  S.  R.  531;  Sbellenberg  v.  Fremont, 

note,  18  L.R.A.  221;  Wallace  v.  Matt-  E.  &  M.  V.  R.  Co.,  45  Neb.  487,  63 

hews,  39  Ga.  617,  99  Am.  Dec.  473  N.  W.  859,  50  A.  S.  R.  561;  Shelden 

and  note;  Western  Transp.  Co.  v.  v.  Robinson,  7  N.  H.  157,  26  Am. 

Newhall,  24  111.  466,  76  Am.  Dec.  Dec.  726;  Gray  v.  Jackson,  51  N.  H. 

760;  Illinois  Cent.  R.  Co.  v.  Franken-  9, 12  Am.  Rep.  1;  Messenger  v.  Penn- 

berg,  54  111.  88,  5  Am.  Rep.  92;  Peoria  sylvania  R.  Co.,  36  N.  J.  L.  407,  13 

&  P.  U.  R.  Co.  V.  Chicago,  R.  I.  &  P.  Am.  Rep.  457;  Messenger  v.  Pennsyl- 

Ry.  Co.,  109  III,  135,  50  Am.  Rep.  vania  R.  Co.,  37  N.  J.  L.  531, 18  Am. 

605;  Chicago,  B.  &  Q.  R.  Co.  u.  Jones,  Rep.  754;  National  Newark  Banking 

149  III.  361,  37  N.  E.  247,  41  A.  S.  Co.  v.  Delaware,  L.  &  W.  R.  Co.,  70 

R.  278,  24  L.R.A.  141;  People  t?.  lUi-  N.  J.  L.  774,  58  Atl.  311,  103  A.  S.  R. 

uois  Cent.  R.  Co.,  233  111.  378,  84  N.  825,  66  L.R.A.  595;  Magnin  v.  Dins- 

E.  368,  122  A.  S.  R.  181,  13  Ann.  more,  62  N.  Y.  35,  20  Am.  Rep.  442; 

Cas.  285,  16  L.R.A.(N.S.)  604;  Pitts-  Kirkland  v.  Dinsmore,  62  N.  Y.  171, 

burgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Cox,  20  Am.  Rep.  475;  Lough  v.  Outer- 

36  Ind.  App.  291,  73  N.  E.  120,  114  bridge,  143  N.  Y.  271,  38  N.  E.  292, 

A.  S.  R.  377;  Cook  v.  Chicago,  R.  I.  42  A.  S.  B.  712  and  note,  25  LJLA. 

&  P.  Ry.  Co.,  81  la.  551,  46  N.  W.  674;  AUop  «.  Southern  Exp.  Co.,  104 

1080,  25  A.  S.  R.  512,  9  L.R.A.  764;  N.  C.  278, 10  S.  E.  297,  6  L.B.A^271; 

Pacific  Exp.  Co.  v.  Folev,  46  Kan.  457,  Rocky  Mount  Mills  v.  Wilmington  & 

26  Pac.  665,  26  A.  S.  B.  107,  12  W.  R.  Co.,  119  N.  C.  693,  25  S.  E. 

L.R.A.  799;  Seasongood  v.  Tennessee  854,  56  A.  S.  R.  682;  Murphy  Hard- 

&  0.  Transp.  Co.,  (Ky.)  54  S.  W.  war«  Co.  v.  Southern  R.  Co.,  150  N. 

193,  49  L.R.A.  270;  Sager  v.  Ports-  C.  703,  64  S.  E.  873,  17  Ann.  Cas. 

mouth,  S.  &  P.  &  E.  R.  Co.,  31  Me.  481,  22  L.R.A.(N.S.)  1200;  Graham 

228,  50  Am.  Dec.  659;  Grindle  v.  r.  Davis,  4  Ohio  St.  362,  62  Am.  Dec. 

Eastern  Exp.  Co.,  67  Me.  317,  24  Am.  285;   King   v.   Richards,   6  Whart. 

Rep.  31;  Fitchburg  &  W.  R.  Co.  v.  (Pa.)  418,  37  Am.  Dec.  420;  San- 

Hanna,  6  Gray  (Mass.)  539,  66  Am.  ford  v.  Catawissa,  W.  &  E.  R.  Co.,  24 

Dec.  427;  Robinson  v.  Baker.  5  Cush.  Pa.  St.  378,  64  Am.  Dec.  667;  Bald 

(Mass.)  137,  51  Am.  Dec.  54;  Jud-  Eagle  Val.  R.  Co.  v.  Nittany  VaL 

son  V.  Western  B.  Corp.,  4  Allen  B.  Co.,  171  Pa.  St.  284,  33  Atl.  239, 

(Mass.)  520,  81  Am.  Dec.  718;  Finn  50  A.  S.  R.  807,  29  LJI.A.  423;  May- 

V.  Western  R.  Corp.,  112  Mass.  524,  bin  v.  South  Cuaiina  R.  Co.,  8  Ridh. 
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tbia  doctrine  is  as»imed  to  be  the  law,  without  question ;  it  is  in  fact 
involved  in  the  very  definition  of  a  common  carrier,^'  and  may  be 
said  to  be  the  distinguishing  trait  of  a  common  carrier  of  goods.*' 
This  obligation  on  the  part  of  a  common  carrier  to  transport  prop- 
erty, of  a  kind  coming  within  the  class  which  he  usually  carries  in  the 
course  of  his  employment,  if  it  is  tendered  to  him  at  a  suitable  time 
and  place,  with  an  offer  of  a  reasonable  compensation,  exists  irrespec- 
tive of  contract,**  and  springs  naturally  from  the  circumstance  that 
from  the  earliest  times  a  common  carrier  has  been  regarded  as  in  a 
certain  sense  a  public  servant,  exercising  an  employment  not  merely 
for  his  own  emolument  and  advantage,  but  for  the  convenience  and 
accommodation  of  the  community  in  which  he  pursues  his  calling. 
Therefore  on  him  the  law  imposes  certain  duties  and  responsibilities 
different  from  and  greater  than  those  which  attach  to  an  occupation 
of  a  purely  private  nature,  in  regard  to  the  conduct  of  which  the 
public  has  no  interest,  and  which  can  be  carried  on  at  the  option  or 
according  to  the  pleasure  of  the  person  who  is  engaged  in  it.**  He 
cannot,  Hke  a  merchant,  receive  or  reject  a  customer  at  pleasure, 
but,  like  an  innkeeper,  is  obliged  to  exercise  his  calling  upon  due  re- 
quest under  proper  circumstances,  and  is  liable  to  an  action  for  dam- 
ages if  he  wrongfully  refuses  to  do  so.*'  The  theory  on  which  this 
fundamental  proposition  in  the  law  of  carriere  is  based  is  that  a  legal 

L.  (S.  C.)   240,  64  Am.  Dec.  753;  15  Ann.  Cas.  1044,  20  L.Il.A.(N.S.) 

Ex  parte  Benson,  18  S.  C.  38,  44  Am.  867. 

Kep.  564;  Avinger  v.  South  Carolina  14.  Adams  Exp.  Co.  v.  Nock,  2 

Ry.  Co.,  29  S.  C.  265,  7  S.  E.  493,  13  Dav.  (Ky.)  562,  87  Am.  Dec.  510; 

A.  S.  R.  716;  Kirby  v.  Western  Union  Tate  v.  Yazoo  &  M.  V.  R.  Co.,  78 

Tel.  Co.,  4  S.  D.  105,  55  N.  W.  759,  Miss.  842,  29  So.  392,  84  A.  S.  R. 

46  A.  S.  R.  765,  30  L.R.A.  612;  Kim-  649;  Mitchell  v.  Carolina  Cent.  R. 

ball  V.  Rutland  &  B.  R.  Co.,  26  Vt.  Co.,  124  N.  C.  236,  32  S.  E.  671,  44 

247,  62  Am.  Dee.  567;  Switzler  v,  L.R.A.  515;  Mathis  v.  Southern  R. 

Northern  Pac.  R.  Co.,  45  Wash.  221,  Co.,  65  S.  C,  271,  43  S.  E.  684,  61 

88  Pac.  137,  122  A.  S.  R.  892,  13  L.R.A.  824. 

Ann.  Cas.  357,  12  L.R.A.(N.S.)  254;  IB.  Chicago  &  N.  W.  Rv.  Co.  v. 

PeekV.  North  Staffordshire  R.  Co.,  10  People,  56  111.  365,  8  Am.  Rep.  690; 

H.  L.  Cas.  473,  32  L.  J.  Q.  B.  241,  8  Judson  v.  Weatem  R.  Corp.,  6  Allen 

L.  T.  N.  S.  768, 11  W.  R.  1023,  5  Eng.  (Mass.)  486,  83  Am.  Dec.  646;  Samms 

Rul.  Cas.  286.  v.  Stewart,  20  Ohio  69,  55  Am.  Dec 

89  Am.  Deo.  163  note;  13  L.R.A.  445. 

518  note;  28  L.R.A.(N.S.)  638  note;  16.  Oeean  Steamship  Co.  of  Sa- 

5  Eng.'  Rul.  Cas.  260  note.  vannah  v.  Savannah  Loeomotlve  Works 

IS.  Kirby  v.  Western  Union  Tel.  &  Supply  Co.,  131  Oa.  831,  63  S.  E. 

Co.,  4  S.  D.  105,  55  N.  W^  759,  46  577,  127  A.  S.  R.  265,  15  Ann.  Cas. 

A.  S.  R.  765  and  note,  30  IaR.A.  612.  1044,  20  L.R.A.(N.S.)  867;  Cumber- 

15  L.R.A.  321  note.  land  Tdephone  &  Telegraph  Co.  v. 

13.  Fish  V.  Chapman,  2  Ga.  349,  Morgan's  L.  &  T.  R.  Co.,  51  La.  Ann. 

46  Am.  Dec.  393;  Oeean  Steamship  29,  24  So.  803,  72  A.  S.  R.  442;  New 

Co.  of  Savannah  v.  Savannah  Loco-  England  Exp.  Co.  v.  Maine  Cent  R. 

motive  Works  &  Supply  Co.,  131  Oa.  Co.,  67  Me.  188,  2  Am.  Rep.  31;  Holl- 

831.  63  S.  E.  577,  127  A.  S.  R.  265,  ister  v.  Nowlen,  10  Wend.,  (N.  Y.)  234, 
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obligation  rests  on  him  to  assume  the  duty  which  he  holds  himself 
out  to  the  world  as  ready  to  perform,  and  a  correlative  rig^t  belongs  to 
the  owner  of  goods  to  ask  for  and  require  their  reception  and  trans- 
portation on  the  terms  of  liability  fixed  and  defined  by  the  established 
rules  of  law.*'  No  special  contract  with  a  common  carrier  is  required 
to  subject  him  to  all  legal  liabilities  as  such  to  the  per^n  applying^ 
because-  the  undertaking  of  a  common  carrier  is  general  and  embraces 
every  one  in  the  community,  and  to  make  it  particular  as  an  under- 
taking with  a  single  individual  it  is  only  necessary  that  he  should 
apply  to  the  carrier,  with  such  goods  as  the  latter  has  undertaken  to- 
transport,  in  condition  to  be  transported,  at  the  place  designated.^^ 
In  a  number  of  jurisdictions  the  duty  to  receive,  transport  safely,  and 
deliver  goods  offered  for  carriage  is  expressly  imposed  by  statute,  but 
in  the  main  such  statutes  are  merely  declaratory  of  a  shipper's  com- 
mon-law rights  for  which  statutory  remedies  are  provided.**  Pro- 
visions in  such  statutes  for  the  imposition  of  a  penalty  for  a  refusal 
to  receive  freight  are  not  uncommon,*  and  such  provisions  have  been 
held  not  to  be  invalid  as  unlawfully  regulating,  or  imposing  a  burden 
on  interstate  commerce,  but  have  been  upheld  as  valid  regulations  in 
direct  and  reasonable  enforcement  of  the  duties  incumbent  on  com- 
mon carriers.* 

138.  Carrier's  Right  to  Adopt  Reasonable  Regulations. — ^As  is  ap- 
parent from  the  preceding  pcu^graph,  any  statement,  no  matter  how 

brief,  of  the  general  rule  making  it  mandatory  on  a  carrier  to  receive 
and  transport  goods  offered  for  carriage  affords  some  indication  of  the 
existence  of  certain  metes  and  bounds  by  which  its  operation  is  neces- 
sarily limited  or  circumscribed.  The  importance  of  a  full  and  ao* 
curate  understanding  of  this  great  cardinal  principle  in  the  law  of 

32  Am.  Dec.  455;  Dorr  v.  New  Jersey  Miller  v.  Georgia  Railroad  &  Bank- 
Steam  Nav.  Co.,  11  N.  Y.  485,  63  ing  Co.,  88  Ga.  563,  15  S.  E.  316, 
Am.  Dee.  125;  Doty  V.  Strong,  1  Pin.  30  A.  S.  R.  170,  18  L.R.A,  323; 
(Wis.)  313,  40  Am.  Dec.  773  and  Southern  Exp.  Co.  v.  Rose  Co.,  124 
note.  Ga.  581,  53  S.  E.  185,  5  L.R.A.(N.S.) 

17.  Judson  V.  Western  R.  Corp.,  619;  Pittsburgh,  C,  C.  &  St.  L.  Ry. 
6  Allen  (Mass.)  486,  83  Am.  Dec.  Co.  t>.  Cox,  36  Ind.  App.  291,  73  N.  E. 
646;  Fitch  v.  Newberry,  1  Doug.  120, 114  A.  S.  R.  377;  Alsop  v.  South- 
(Mich.)  1,  40  Am.  Dec,  33;  McDuffee  em  Exp.  Co.,  104  N.  C.  278,  10  S.  E. 
V.  Portland  &  R.  R.  Co.,  52  N.  H.  297,  6  L.R.A.  271. 

430,  13  Am.  Rep.  72.  1.  Parker  v.  Atlantic  C.  L.  R,  Co.^ 

18.  Doty  V.  Strong,  1  Pin.  (Wis.)  133  N.  C.  335,  45  S.  E.  658,  63  L.R.A. 
313,  40  Am.  Dec.  773.  827;  Murphy  Hardware  Co.  v.  South- 

19.  Piatt  V.  Lecocq,  158  Fed.  723,  em  R.  Co.,  150  N.  C.  703,  64  S.  E. 
85  C.  C.  A.  621,  15  L.R.A.(N.S.)  873,  17  Ann.  Cas.  481,  22  L.R.A. 
558;  St.  Louis  S.  W.  R.  Co.  v.  State.  (N.S.)  1200. 

85  Ark.  311,  107  S.  W.  1180,  122  A.     2.  Reid  v.  Southern  R.  Co.,  150 
S.  R.  33,  reversed  on  other  grounds,  C.  753,  64  S.  E.  874,  17  Ann.  Cas. 
217  U.  S.  136,  30  S.  Ct.  476,  54  U.  247. 
S.  (L.  ed.)  698,  29  L.B.A.(N.S.)  802; 
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carriers,  however,  is  such  that  a  more  detailed  treatment  of  these 
limitations  than  a  cursory  statement  thereof  will  furnish,  is  demanded. 
In  the  first  place  it  is  well  to  note  that  although  the  business  of  a 
•common  carrier  is  quasi-public  in  character  so  that  certain  very 
•definite  and  positive  obligations  are  imposed  on  it  by  the  common  or 
statutory  law,  it  has  the  undoubted  right  in  the  discharge  of  its  duties 
to  adopt  for  its  own  safety  and  the  benefit  of  the  public  such  reason- 
able regulations  as  to  it  may  seem  fit  for  the  due  and  proper  conduct 
of  such  business.*  Thus  while  it  is  subject  to  the  general  duty  of 
receiving  and  transporting  goods  offered  by  a  shipper  for  carriage,  it 
has  the  right  to  maJce  and  enforce  reasonable  regulations  which  may 
lawfully  fix  the  times,  the  places,  the  methods,  and  the  forms,  in 
which  it  will  receive  the  various  commodities  it  undertfdc^  to  carry,* 
and  rules  and  regulations  such  as  these,  so  long  as  they  are  reasonable, 
a  carrier  may  adopt  of  its  own  free  will  by  mere  notice  to  shippers,' 
who  will  then  be  bound  to  show  a  compliance  therewith  before  they 
will  be  entitled  to  hold  a  carrier  responsible  for  a  refusal  to  toinsport.* 
Again,  a  carrier  may  under  some  circumstances  require  the  nature 
and  value  of  the  goods  delivered  to  it  to  be  made  known  before  it  will 
accept  them  for  carriage.^  Moreover  the  rules  which  a  carrier  thiM 
adopts  in  the  conduct  of  its  business  are  presumptively  right  and 
reasonable,  and  the  burden  is  on  him  who  assails  them  to  prove  that 
they  are  unfair  and  unjust.  Only  when  it  clearly  appears  by  com- 
petent evidence  that  they  are  unreasonable  may  commissions  or  courts 
lawfully  interfere  to  annul  or  to  change  them,  and  it  seems  that  they 
will  not  intervene  to  annul  or  modify  the  established  rules  and  practice 
of  transportation  companies  on  account  of  ^vial  troubles  and  inci- 
dental inconveniences,  nor  unless  clear  injustice  or  substantial  injury 
or  the  imminent  threat  of  it  has  resulted  from  them.^ 

139.  Regulations  as  to  Time  of  Acceptance  for  Carriage. — ^That  a 
■common  carrier  may  make  and  enforce  reasonable  regulations  respect- 
ing the  times  at  which  it  will  receive  goods  for  transportation,  has 
just  been  seen.*   This  is  true  because,  while  a  common  carrier  may 

3.  Uitchell  v.  Carolina  Cent  R.  46  A.  S.  R.  765,  30  L.S.A.  612,  4 
Co.,  124  N.  G.  236,  32  S.  E.  671,  44  S.  D.  439,  57  N.  W.  199,  30  L.R.A. 
LJI.A.  515.  620. 

4.  Piatt  V.  Leeocq,  158  Fed.  723,  85      7.  Soathern  Exp.  Co.  v.  Newby,  36 
C.  C.  A.  621,  15  L.R.A.(N.S.)  558;  Ga.  635,  91  Am.  Dec.  783. 
E:hridge  t>.  Central  of  Georgia  R.  Co.,      8.  Piatt  v.  Leeocq,  158  Fed.  723,  85 
136  Ga.  677,  71  S.  E.  1063,  Ann.  Cas.  C.  C.  A.  621,  15  L.R.A.{N.S.)  558. 
1912D  128,  38  L.R.A.(N.S.)  932.  9.  See  supra,  par.  138. 

5.  McMillan  v.  Michigan  S.  &  N.  I.  If,  however,  a  carrier  has  accepted 
R.  Co.,  16  Mich.  79,  93  Am.  Dec.  208-  goods  for  transportation  it  will  not 

6.  Southern  Exp.  Co.  v.  Rose  Co.,  afterwards  be  allowed  to  set  up  the 
124  Ga.  581,  53  S.  E.  185,  5  L.R.A.  unreasonableness  of  the  boor.  5  Eng. 
(N.S.)  619;  Kirby  t>.  Western  Union  Rul.  Cas.  261  note. 

Tel.  Co.,  4  S.  D,  105,  55  N.  W.  759, 
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Qot  lawfully  refuse  io  receive  goods  for  carriage  within  a  reieonable 

time  before  the  transportation  can  commence,  yet  since  the  keeping 
apd  the  insurance  of  the  safety  of  the  goods  before  and  after  the 
transporuition  are  but  the  necessary  incidents  of  the  carriage,*'*  and 
do  not  conrtitute  the  chief  undertaking  or  business  of  the  carrier,  no 
duty  is  imposed  upon  it  to  assume  them  an  unreasonable  length  of 
time  before  the  carriage  can  begin.**  Just  what  is  a  reasonable  regu- 
lation by  a  common  carrier  as  to  the  time  when  it  will  receive  money 
or  other  valuables  for  transportation,  is  a  question  of  fact  dependent 
on  varying  circumstances,  from  all  of  which  the  court  is  to  determine 
the  reasonableness  of  the  regulation.  Consequently  it  follows  necee- 
sarily  that  no  precise  principle  or  rule  to  govern  all  cases  can  be 
formulated.*'  However,  it  may  be  hazarded  with  a  fair  measure  of 
assurance  that  the  reasonableness  of  the  time  before  the  transportation 
within  which  it  is  the  duty  of  the  carrier  to  receive  money  or  goods 
for  carriage  must  be  measured  primarily  by  the  relation  of  this  time 
to  the  business  and  the  liabilities  of  the  carrier,  and  not  by  its  rela- 
tion to  the  various  trades  and  conveniences  of  its  customers,  although, 
of  course,  not  without  due  consideration  of  the  latter.  Thus  it  has 
been  held  that  it  is  not  unreasonable  for  an  express  company  to  refuse 
to  receive  packages  of  specie  and  currency  for  transportation  from  a 
bank  which  has  a  burglar-proof  vault  and  adequate  facilities,  where 
the  packages  are  tendered  to  be  kept  safely  over  night  on  the  day  pre- 
ceding the  departure  of  the  trains  which  carry  express  matter  to  the 
destination  of  the  packages,  though  the  trains  leave  at  various  times  in 
the  early  morning.*'  The  fact,  therefore,  that  ordinary  business  hours 
constitute  a  i*easonable  time  to  conduct  ordinary  business  gives  no 
guaranty  that  all  business  hours  constitute  a  reasonable  time  for  such 
a  carrier  as  an  express  company  to  receive  packages  of  money  for 
transportation,  since  the  reasonableness  of  the  time  for  their  receipt 
is  to  be  determined  rather  by  its  relation  to  the  busing  of  the  trans- 
portation of  such  packages,  by  the  fact  that  such  a  business  is  not, 
and  cannot  be,  transacted  in  ordinary  business  hours,  and  by  the 
risks  and  liabilities  entailed  by  receiving  and  storing  such  valuable 
and  easily  stolen  packages.  The  relative  facilities  and  safeguards  of 
the  carrier  and  of  its  customers  for  safely  keeping  money  or  other 
valuables  before  the  transportation  commences  would  also  seem  to 
have  an  important  bearing  on  the  question  of  the  reasonableness  of 
any  particular  regulation.  Thus  where  goods  are  tendered  at  a  reason- 
able hour  in  the  afternoon  by  one  who  apparently  hds  no  means  or 

10.  As  to  the  liability  of  a  carrier      12.  15  L.R.A.(N.S.)  559  note. 

as  an  insurer  of  goods  see  infra,  par.  13.  Piatt  v.  Lecocq,  158  Fed.  723, 
175  et  seq.  85  C.  C.  A.  621,  15  LJl.A.(N.S.) 

11.  Piatt  V.  Lecoeq,  158  Fed.  723,  558. 


85  C.  C.  A.  621,  15  L.R.A.(N.S.) 
558. 
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place  for  caring  for  or  storing  valuables,  it  would  seem  to  be  more 
reasonable  to  require  an  express  company  to  assume  the  risk  of  stor- 
ing them  over  night  than  to  require  a  shipper  so  situated  to  assume 
it"  .  ■ 

140.  Character  of  Goods  Offered  as  Affecting  Duty  of  Carriage. — 
In  considering  the  extent  of  a  carrier's  duty  to  receive  and  transport, 
it  must  be  borne  in  mind  that  an  individual  or  a  corporation  becomes 
a  common  cairier  of  just  what  it  offers  to  carry.*'  Therefore  a  com- 
mon carrier  of  goods  is  not  obliged  to  accept  and  carry  all  personal 
property  of  every  description  that  may  be  offered,  but,  as  its  duty  to 
the  public  springs  from  its  offer  to  the  public,  its  obligation  is  to 
carry  only  according  to  its  public  profession  and  must  necessarily  b© 
measured  by  it;  *•  as,  for  example,  a  carrier  who  offers  only  to  carry 
grain  in  canvas  sacks  cannot  ordinarily  be  required  to  carry  grain 
in  bulk.*'  Applying  this  principle  generally  to  various  kinds  of 
carriers,  it  will  be  seen  that  the  class  of  carriers  known  as  transfer  com- 
panies, engaged  in  receiving  and  transferring  the  baggage  of  pa»> 
sengers  to  and  from  public  conveyances  by  land  and  water,  are  under 
no  obligation  to  accept  and  carry  ordinary  merchandise,  while  a  par- 
cel delivery  express  company  need  not  receive  and  deliver  hay,  lumber 
or  other  articles  tod  bulky,  heavy,  or  otherwise  inconvenient  to  handle 
and  transfer  by  its  usual  facilities.  As  respects  railroad  carriers,  their 
duties  may  be  said  to  be  restricted  to  the  receipt,  carriage  and  delivery 
of  such  freights  as  are  appropriate  to  such  a  mode  of  transportation,, 
and  in  the  absence  of  some  special  provision  in  their  charter  or  in 
the  law  under  which  they  are  organized  it  seems  that  they  are  not 
bound  as  carriers  of  property  to  receive  and  carry  money,  gold  or 
silver  bullion,  bonds,  bank  notes,  jewelry,  valuable  papers,  or  other 
property  not  appropriate  to  the  mode  of  transportation  in  vogue  by 
such  companies.*^  One  other  limitation,  which  is  nothing  more  than 
a  necessary  and  logical  deduction  from  the  general  qualification  here 
given  of  a  carrier's  obligation,  may  be  noted;  he  is  not  ordinarily 
under  a  duty  to  carry  goods  of  a  sort  which  he  cannot  safely  convey.** 
Thus  a  railroad  company  could,  for  instance,  refuse  to  carry  a  girder 
of  such  length  that  it  could  not  be  loaded  so  as  to  travel  safely  round 

14.  15  L.R.A.(N.S.)  559  note.  130  A.  S.  R.  1071  note;  15  L.R.A. 

IB.  See  supra,  par.  11.  321  note;  5  L.R.A.(N.S.)  459  note; 

16.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  5  Eng.  Rul.  Cas.  261  note. 
V.  Weakly,  50  Ark.  397,  8  S.  W.  134,  17.  Kirby  v.  Western  Union  Tel. 
7  A.  S.  R.  104;  Little  Rock  &  Ft.  S.  Co.,  4  S.  D.  105,  55  N.  W.  759,  46 
Ry.  Co.  V.  Cravens,  57  Ark.  112,  20  A.  S.  R.  765.  30  L.R.A.  612,  4  S.  D. 
S.  W.  803,  38  A.  S.  R.  230, 18  L.RA.  439,  57  N.  W.  199,  30  L.R.A.  620. 
527;  Pittsburgh,  C.  &  St.  L.  Ry.  Co.  18.  Pfister  v.  Central  Pac.  R.  Co.^ 
V.  Morton,  61  Ind.  539,  28  Am.  Rep.  70  Cal.  169, 11  Pac.  686,  59  Am.  Rep. 
682;  Cresent  Coal  Co.  v.  Louisville  404. 

ft  N.  R.  Co.,  143  Ky.  73,  135  S.  W.  19.  Fish  v.  Chapman,  2  Ga.  349^ 
768,  33  L.R.A.(N.S.)  442.  46  Am.  Dec.  393. 
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ihe  curves  of  the  railway,  or  an  animal  such  as  an  elephant,  or  a  pack- 
age of  such  height  or  bulk  that  it  would  not  pass  under  the  bridges 
of  the  railway,  or  liquid  in  open  vessels  which  would  necessarily  be 
«pilled  in  course  of  transit.**  In  general,  and  expressing  the  same 
lule  in  a  different  way,  it  may  be  said  that  the  duty  of  a  carrier  is 
confined  to  accepting  and  carrying  property  of  a  kind  that  he  under- 
takes or  is  accustomed  to  and  can  safely  and  conveniently  carry.^  In 
sorae  jurisdictions,  however,  by  statute  a  carrier  may  be  compelled  to 
carry  a  particular  kind  of  goods.  Thus  in  EnglMid,  since  the  passing 
of  the  Kailway  and  Canal  Traffic  Act  of  1854,  railway  companies 
cannot  absolutely  refuse  to  ccurry  traffic  which  they  have  ffuulitdra  fm 
carrying,  even  if  they  do  not  profess  to  carry  and  do  not  generally 
carry  such  traffic,  although  they  will  be  compelled  to  carry  it,  not 
as  common  carriers,  but  with  the  liabilities  of  ordinary  bailees,  and 
subject  to  reasonable  conditions  limiting  that  liability.' 

141.  Quantity  of  Goods  Offered  as  Affecting  Duty  of  Carriage. — 
That  a  carrier  may  to  a  great  extent  select  the  class  or  character  of 
goods  which  he  proposes  to  carry,  so  as  to  exempt  himself  from  all 
liability  for  a  refusal  to  receive  any  not  answering  to  that  description, 
unless  by  virtue  of  his  status  as  a  public  or  quasi-pubUc  institution 
his  duties  in  this  direction  are  controlled  by  some  positive  charter,  or 
constitutional  provision,  has  already  been  announced.'  Respecting 
the  question  as  to  how  great  a  quantity  of  any  commodity  which  he 
professes  to  carry  a  carrier  may  be  obliged  to  accept  for  tiansportation, 
it  seems  that  the  law  imposes  on  him  the  duty  of  carrying  all  goods 
offered  in  the  usual  course  of  business,  when  he  has  the  means  of 
transportation,*  or,  as  it  is  generally  found  expressed  in  the  earlier 
cases  dealing  with  such  methods  of  conveyance,  as  stage  coaches,  "if 
he  have  room ;"  '  but  unless  he  has  the  requisite  conveyances  to  carry 
them  he  is  not  bound  to  receive.'  This  statement,  however,  it  must 
be  remembered,  has  reference  to  carriers  generally  and  leaves  out  of 
consideration  railroad  companies  and  similar  public  institutions, 
which,  because  they  are  invested  with  certain  exclusive  franchises  and 
rights,  such  as  the  power  of  condemnation,  are  naturally  subject  to 
correlative  duties,  chief  of  which  is  the  obligation  to  furnish  adequate 

20.  Sutcliffe  V.  Great  Western  Ry.  Q.  B.  Ill,  55  L.  T.  N.  S.  868,  35  W. 

Co.,  [1910]  1  K.  B.  (Eng.)  478,  18  R.  202,  5  Eng.  Riil.  Gas.  358  and 

Ann.  Cas.  224.  note. 

1.  Pfister  V.  Central  Pae.  R.  Co.,  3.  See  supra,  par.  140. 

70  Cal.  169, 11  Pac.  686,  59  Am.  Rep.  4.  Mulligan  v.  Illinois  Cent  Ry. 

404;   Ocean   Steamship  Co.  of  Sa-  Co.,  36  Ta.  181,  14  Am.  Rep.  514, 

vannah     v.     Savannah     Locomotive  5.  Cole  v.  Goodwin,  19  Wend.  (N. 

Works  &  Supply  Co.,  131  Ga.  831,  T.)  251,  32  Am.  Dec  470;  Mathis  v. 

€3  S.  E.  577,  127  A.  S.  R.  265,  15  Southern  R.  Co.,  65  S.  C.  271,  43  S. 

Ann.  Cas.  1044,  20  L.R.A.(N.S.)  867.  E.  684,  61  L.R.A,  824. 

2.  Dickson  v.  Great  Northern  Ry.  6.  Fitch  v.  Kewb«ny,  1  Doug. 
Co.,  IS  Q.  B.  D.  176,  56  L.  J.  (Mich.)  1,  40  Am.  Dec  33. 
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transportation  facilities  for  all  goods  which  may  be  tendered.  This 
branch  of  the  subject  will  be  taken  up  more  in  detail  further  on  in 
this  article,^  but  in  passing  it  may  be  noted  that  even  in  such  cases  a 
carrier  may,  in  the  absence  of  any  statutory  requirement,  refuse  goods 
on  account  of  an  unusual  rush  of  business,*  especially  where  the^ 
goods  offered  for  tran^ortation  are  of  a  perishable  nature.*  Where 
such  an  exigency  arises  his  duty  is  complied  with  if,  until  he  has  his 
full  complement  and  his  means  of  tran^ortation  ore  exhausted,  he 
accepts  and  ships  all  goods  offered  without  discrimination  in  the  order 
of  their  tender.** 

142.  Improper  Packing  as  Gronnd  of  Refusal  to  Carry. — ^While 
there  appears  to  be  scant  authority  on  the  question,  it  seems  to  be  a 
generally  well  recognized  rule  that  a  common  carrier  may  refuse  to 
receive  for  shipment  goods  which  are  not  packed,  or  which  are  so- 
improperly  or  insxifficiently  packed  that  their  transportation  in  that 
condition  would  be  likely  to  entail  on  the  carrier  an  element  of  extra 
risk,  or  would  oblige  it  to  exercise  greater  care  to  avoid  injury  or- 
loss.'*  In  fact,  by  a  few  courte  it  has  been  held  that  if  goods  are  unfit 
for  shipment,  and  ordinary  observation  would  discover  that  fact,  it  is 
not  only  the  right  but  the  duty  of  the  carrier  to  refuse  the  shipment, 
in  order  that  the  shipper  may,  if  he  can,  conform  the  shipment  to  a 
fit  condition  for  transportation.  Such  a  doctrine  conceding  to  a 
carrier  the  right  to  reject  goods  offered  for  carriage  where  they  are 
improperly  packed  is  a  necessary  consequence  of  yet  another  principle 
which  seems  to  be  generally  entertained,  namely,  that  the  acceptance 
of  a  shipment  for  transportation,  without  qualification  or  dissent  in 
respect  of  the  fitness  of  its  condition  for  that  purpose,  subjects  the 
carrier  to  all  the  liabilities  ordinarily  attaching  to  an  accepted  ship- 
ment of  the  character  to  which  that  shipment  belongs,**  provided  the 


7.  See  infra,  par.  148  et  seq. 

8.  Ocean  Steamship  Co.  of  Sa- 
vannah V.  Savannah  Locomotive 
Works  &  Supply  Co.,  131  Ga.  831,  63 
S.  E.  577,  127  A.  S.  R.  265,  15  Ann. 
Gas.  1044  and  note,  20  LJl^.(N.S.) 
867. 

9.  AJsop  V.  Southern  Exp.  Co.,  104 
N.  C,  278,  10  S.  E.  297,  6  Lil.A.  271. 

10.  Ocean  Steamship  Go.  of  Sa- 
vannah t>.  Savannali  LoeomotiTe 
Works  &  Supply  Co.,  131  Ga.  831, 
63  S.  E.  577,  127  A.  S.  R.  265,  15 
Ann.  Gas.  1044  and  note,  20  L.R.A. 
(N.S.)  867;  Balientine  v.  North  Mis- 
souri R.  Co.,  40  Mo.  491,  93  Am. 
Dec.  315  and  note. 


11.  Atlantic  Coast  Line  R.  Co.  v. 
Rice,  169  Ala.  265,  52  So.  918,  Ann- 
Cas.  1912B  389,  29  L.R.A.(N.S.)  1214 
and  note;  California  Powder  Works 
t?.  Atlantic  &  P.  R.  Co.,  113  Cal.  329, 
45  Pac.  691,  36  LJI.A.  648;  Fitz- 
gerald V.  Adams  Exp.  Co.,  24  Ind. 
447,  87  Am.  Dee.  341;  Sutcliffe  v. 
Great  Western  Ry.  Co.  [1910]  1  K. 
B.  (Eng.)  478,  18  Ann.  Cas.  224  and 
note. 

12.  Hannibal  &  St.  J.  R.  Co.  v. 
Swift,  12  Wall.  262,  20  U.  S.  (L.  ed.) 
423;  Atlantic  Coast  Line  R.  Co.  tf.. 
Rice,  169  Ala.  265,  52  So.  918,  Ann. 
Cas.  1912B  389,  29  L.R.A.(N.S.> 
1214  and  note. 
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■defect  in  packing  is  not  internal  and  latent.^*  But  a  carrier  may  not 
■arbitrarily  determine  that  goods  packed  in  a  particular  manner  are 
not  in  proper  shipping  condition^  and  tlien  refuse  to  accept  them  on 
that  ground,'*  as  by  the  requirement  of  proper  packing  is  meant  such 
packing  as  experience  has  proved  to  be  necessary  to  insure  the  goods 
being  carried  with  a  reasonable  prospect  of  security.**  However,  it 
has  been  held  that  a  carrier  may  not  refuse  to  carry  goods  when 
accompanied  with- a  waiver  releasing  him  from  liability  for  all  waste 
and  breakage  not  the  result  of  negligence."  Moreover  the  right  of  a 
■carrier  to  demand  that  goods  offered  for  shipment  shall  be  placed  in 
proper  packages,  convenient  for  handling  and  storage  in  its  cars,  and 
for  unloading,  has  sometimes  been  denied  because  of  policy  and  the 
existence  of  a  custom  to  the  contrary,  as,  for  instance,  in  the  case  of 
grain  in  bulk.  But  it  seems  that  if  the  grain  is  consigned  to  an 
•elevator  or  warehouse  not  on  its  road,  and  beyond  its  terminus,  or  if 
there  is  no  elevator  on  the  road  on  which  it  is  carried,  then  the  carrier 
might  rightfully  refuse  to  receive  it  in  bulk.*' 

143.  Dangerous  and  Contraband  Articles;  Right  of  Carrier  to 
Inspect. — Carriers  are  not  obliged  to  receive  and  transport  such  articles 
as  nitroglycerine,  dynamite,  gunpowder,  aquafortis,  oil  of  vitriol, 
matches,  or  other  dangerous  substances.**  Nor,  as  the  law  neither 
requires  nor  permits  them  to  do  illegal  acts,  are  they  bound  to  trans- 
port and  deliver  intoxicating  liquor  or  other  commodities  if  thereby 
they  would  commit  an  offense  or  incur  a  penalty,**  but  otherwise  they 
have  no  right  to  refuse  to  receive  and  transport  such  commodities, 
and  a  rule  to  that  effect  is  unreasonable,  though  a  local  statute  for- 
bids the  importation  of  intoxicating  liquor.*"  But  a  carrier  is 
not  excused  from  receiving  and  transporting  certain  commodities  by 
reason  of  a  statute  or  ordinance  prohibiting  their  transportation, 
where  it  appears  that  such  enactment  is  unconstitutional  although  it 
had  not  been  so  declared  at  the  time  of  the  refusal.**  In  connection 
with  this  undoubted  right  possessed  by  common  carriers  to  refuse  to 
receive  for  shipment  articles  of  a  dangerous  character,  or  commodities 
the  carriage  of  which  is  by  some  positive  enactment  made  illegal,  has 
arisen  the  collateral  question  as  to  the  right  of  a  carrier  to  demand  an 

13.  Klauber  v.  American  Exp.  Co..  Pac.  691,  36  L.R.A.  648. 


IB.  Sutcliffe  V.  Great  Westem  Ry.  Cook  Brewing  Co.,  172  Fed.  117,  96 
Co.,  [1910]  1  K.  B.  (Eng.)  478,  18  C.  C.  A.  322,  40  LJl.A.(N.S.)  798 


17.  Chicago  &  N.  W.  Ry.  Co.  v.  124  Ga.  681,  53  S.  E.  185,  5  L.R.A. 
People,  56  HI.  365,  8  Am.  Rep.  690.  (N.S.)  619;  Chicago  &  A.  R.  Co.  v. 

18.  California  Powder  Works  v.  At-  Erickson,  91  HI.  613,  33  Am.  Rep.  70. 
iantic  &  p.  R.  Co.,  113  Cal.  329,  45 
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21  Wis.  21,  91  Am.  Dec.  452. 
See  also  infra,  par.  203. 
14.  18  Ann.  Cas.  234  note. 


19,  State  V.  Goss,  59  Vt.  266,  9  Aa 
829,  59  Am.  Rep.  706. 

20.  Louisville,  etc.,  R.  Co.  «.  F.  W. 


Ann.  Cas.  224. 

16.  18  Ann.  Cas.  234  note. 


and  note. 
21.  Soathem  Exp.  Co.  v.  Rose  Co. 


4  B.  C.  L. 


CARRIERS 


i  144 


inspection  of  all  goods  offered  for  transportatioa  before  it  will  receive 
the  same.  In  general  it  may  be  stated  that,  in  the  absence  of  special 
iegialatioa  on  the  subject,  and  unless,  owing  to  the  appearance  of  the 
packages  or  other  circumstances  tending  to  excite  suspicion,  there  is 
good  ground  for  the  belief  that  they  contain  something  of  a  dangerous 
character,  a  carrier  is  not  authorized  to  require  knowledge  of  the  con- 
tents of  Uie  packages  offered  aa  a  condition  of  receiving  them  for 
carriage;  and  a  fortiori  it  has  no  right  to  inspect  for  itself  as  a  con- 
dition of  carrying,  as  such  a  rule  would  in  practice  occasion  great 
inconvenience.'  In  England,  however,  railway  carriers  are  authorized 
by  statute  to  refuse  to  take  any  parcel  that  they  suspect  to  contain 
^ods  of  a  dangerous  nature,  or  to  require  the  same  to  be  opened  to 
ascertcdn  the  fact.  And  in  some  junsdictions  in  the  United  States 
the  view  is  entertained  that  the  general  rule  holding  that  a  carrier 
cannot  insist,  ordinarily,  on  obtaining  knowledge  of  the  character  of 
the  goods  offered  for  transportation  is  subject  to  an  exception  where 
by  statute  a  carrier  is  forbidden  to  transport  certain  commodities,  as, 
for  example,  intoxicating  liquors.  In  such  a  case  it  is  held  that  the 
statute,  by  its  imposition  of  criminal  responsibility  for  transporting 
certain  articles,  necessarily  clothes  the  carrier  with  power  to  use  any 
reasonable  efforts,  by  the  establishment  and  publication  of  general 
rules,  by  specific  inquiry,  or  in  proper  cases  by  the  inspection  of 
packages,  or  otherwise,  to  ascertain  whether  the  prohibited  articles 
constitute  any  part  of  the  goods  offered  for  transportation,  and  to 
refuse  to  take  any  as  to  which  this  right  is  denied,  in  order  to  protect 
itself  against  committing  the  crime  created  by  the  statute.* 

144.  Effect  of  Strike,  Disaster,  or  Extraordinary  Danger. — A  ear- 
lier will  not  be  liable  for  a  refusal  to  accept  goods  for  carriage  where 
they  are  of  such  a  nature  that  the  attempt  to  carry  them  at  the  time 
■would  expose  them  to  extraordinary  danger  or  to  the  assaults  of 
popular  rage  or  mob  violence.'  If,  after  the  goods  were  received,  loss 
or  injury  should  occur  from  these  causes,  the  carrier  would  doubtless 
be  held  to  his  strict  liability  as  an  insurer,*  and  the  law  will  not  oblige 
him  to  undertake  tiie  carriage  where  such  circumstances  entailing 
elements  of  added  risk  are  present.  So  a  failure  on  the  part  of  a 
-carrier  to  accept  a  shipment  when  offered  is  excused  where  it  is  caused 

1.  Nitro-glycerine   Case,  15  Wall.  State  v.  Goss,  59  Vt.  266,  9  AU.  829, 

524,  21  U.  S.  (L.  ed.)  206;  AdaioB  59  Am.  Rep.  706. 

Exp.  Co.  V,  Commonwealth,  129  Ky.  2.  Commonwealth    v.    Mixer,  207 

420,  112  S.  W.  577,  18  L.R.A.(N.S.)  Mass.  141,  93  N.  E.  249,  20  Ann.  Cas. 

1182;  O'Brien  w.  Gilchrist,  34  Me.  554,  1152,  31  LJR.A.(N.S.)  467. 

56  Am.  Dec.  676;  State  v.  Swett,  87  3.  Mathis  v.  Southern  R.  Co.,  65  S. 

Me.  99,  32  Atl.  806,  47  A.  S.  R.  306,  C.  271,  43  S.  E.  684,  61  L.R.A.  824. 

29  Ii.R.A.  714;  Commonwealth  v.  Mix-  5  Eng.  Rul.  Cas.  261  note. 

«r,  207  Mass.  141,  93  N.  E.  249,  20  4.  See  infra,  par.  196. 
Ana.  Cas,  1152,  31  Ii.R.A.(N.S.)  467; 
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by  an  actual  inability  to  furnish  cars  owing  to  a  sudden  congestion 
of  traffic  occasioned  by  wrecks  or  other  accidents  on  the  same  or-  other 
roads  involving  a  detention  of  traffic,  such  as  the  breaking  of  bridges^ 
acddental  fires,  or  washouts,  or  other  unavoidable  consequences  of 
heavy  weather.'  It  seems,  however,  that  the  fact  that  an  unusual 
emergency  at  a  distant  point  has  caused  a  shortage  of  cars,  so  that 
goods  cannot  be  shipped  as  rapidly  as  usual,  by  reason  of  which  the 
platform  facilities  have  become  so  congested  that  more  cannot  be 
accepted,  will  constitute  no  defense  for  a  refusal  to  accept  property 
tendered,  where  it  appears  that,  by  incurring  extra  expense,  the  car- 
rier might  have  placed  the  goods  on  top  of  others  on  the  platform.* 
There  is  also  authority  for  the  proposition  that  it  is  a  defense  to  an 
action  for  damages,  for  the  delay  of  a  railroad  in  accepting  property 
for  transportation,  that  the  railroad  was  obstructed  in  moving  its  cars 
to  the  place  of  shipment  by  reason  of  a  strike  of  its  employees,  and 
it  seems  that  the  fact  that  the  railroad  reduced  the  wages  of  its  em- 
ployees, and  thus  caused  the  strike,  does  not  affect  the  question.^ 
Moreover,  to  excuse  a  carrier,  it  is  not  absolutely  necessary  that  ihe 
strike  should  be  by  its  own  employees  engaged  in  transportation. 
However,  a  threat  on  the  part  of  a  carrier's  employees  that  they  will 
strike  if  such  carrier  accepts  and  transports  cars  for  a  connecting  car- 
rier is  no  excuse  for  a  refusal  to  accept  the  cars.^ 

145.  Duty  of  Carrier  as  Affected  by  Origin  and  Termination  of 
Shipment. — A  common  carrier  is  not  liable  for  a  failure  to  transport 
goods  if  they  are  not  offered  at  a  regular  depot,  or  other  usual  or  desig- 
nated place  for  receiving  freight.'  But  the  fact  that  freight  is  destined 
to  a  point  beyond  the  end  of  its  own  line  does  not  furnish  sufficient 
justification  for  the  refusal  of  a  carrier  to  receive  it,  for,  while  it  ia 
true  that  a  carrier  is  not  bound  to  undertake  to  deliver  a  shipment 
to  a  consignee  under  such  circumstances,***  still  if  goods  are  tendered 
to  it  as  a  common  carrier  it  is  its  duty  to  accept  and  carry  Qie  same  to 
the  end  of  its  line,  and  there  deliver  or  offer  to  deliver  them  to  some 
common  carrier  engaged  in  such  business,  to  be  by  it  forwarded  or 
carried  to  their  ultimate  destination.''  And  it  seems  that  the  fact 
that  a  connecting  carrier  refuses  to  receive  freight  for  a  certain  con- 
signee does  not  relieve  the  initial  carrier  from  liability  for  a  failure  to 
receive  such  freight.*'  The  duty  of  a  carrier  to  accept  for  shipment 

6.  Marphy  Hardware  Co.  v.  South-  8.  35  L.R.A.  623  note;  17  Ann.  Caa. 
ern  R.  Co.,  150  N.  C.  703,  64  S.  E.  483  note. 

873,  17  Ann.  Cas.  481,  22  L.R.A.  9.  Louisville.  N.  A.  &  C.  Ry.  Co.  v. 

(N.S.)  1200  and  note;  Doty  v.  Strong,  Flanagan,  113  Ind.  488, 14  N.  E.  370, 

1  Pin.  (Wis.)  313,  40  Am.  Dec.  773.  3  A.  S.  R.  674. 

8.  22  L.R.A.(N.S.)  1201  note.  10.  See  an/ra,  par.  328. 

7.  Murphy  Hardware  Co.  v.  South-  11.  Seasongood  v.  Tennessee  &  O. 
em  R.  Co.,  150  N.  C.  703,  64  S.  E.  Transp.  Co.  (Ky.)  54  S.  W.  193,  49 
873,  17  Ann.  Cas.  481  and  note,  22  L.R.A.  270. 


LJIA.(N.S.)  1200  and  note. 


12.  22  L.R.A.(N.S.)  1201  note. 
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freight  originating  and  terminating  within  the  limits  of  a  city  has 
also  received  consideration  by  the  courts.  That  a  common  carrier  may 
have  what  may  be  called  ycurd  facilities,  including  switches,  ^urs, 
and  side  tracks,  for  its  convenience  in  the  handling,  storing,  and  dis- 
tribution of  its  cars  and  freight,  and  that  it  would  not  be  obliged  as 
a  common  carrier  to  transport  from  one  point  to  another  in  these 
yards,  or  on  these  spurs  or  switches,  freight  for  the  convenience  of 
shippers  who  might  desire  to  have  goods  hauled  from  one  point  on  a 
switch  or  spur  in  the  yard  to  another  point  therein,  is  undoubted. 
Any  other  rule  would  impose  an  unreasonable  duty  on  a  carrier  and 
would  unnecessarily  hinder  and  interfere  with  the  conduct  of  its 
husinesa.  But  it  has  been  held  that  where  a  carrier  maintains  witiiin 
a  city  a  freight  line  and  spur  tracks  to  industrial  plants,  it  cannot  re- 
fuse to  transport  freight  from  one  part  of  the  system  to  such  points, 
on  the  theory  that  they  are  within  its  switching  limits,  and  that,  as 
to  such  limits,  it  does  not  assume  the  duty  of  a  common  carrier.** 
Under  certain  circumstances,  as  where  it  appears  that  die  carrier  per^ 
forms  such  service  with  respect  to  other  commodities,  such  a  ruling 
would  seem  to  be  unquestionably  sound.  But  it  does  not  seem  that 
it  would,  in  all  cases  and  under  all  circumstances,  be  the  duty  of  car- 
riers to  accept  freight  to  be  transported  from  one  part  of  a  city  to 
another.  Thus,  although  there  may  be  two  industrial  plants  in  a  city, 
connected  by  ^ur  tracks  with  the  main  line  of  the  railroad,  if  there 
has  been  no  assumption  or  holding  out  on  the  part  of  the  railroad 
that  it  was  engaged  in  the  business  of  transporting  intraurban  ship- 
ments, it  would  not  seem  that  this  duty  should  be  forced  on  it.  More- 
over, it  has  been  held  that  the  duty  of  a  carrier  to  accept  goods  ten- 
dered at  its  station  does  not  extend  to  the  acceptance  of  cars  offered  to 
it  at  an  arbitrary  point  near  its  terminus  by  a  competing  road,  whose 
purpose  it  is  to  reach  and  use  the  former's  terminal  station.^* 

146.  Goods  and  Cars  of  Other  Carriers. — ^The  common  law  obliga- 
tions of  a  railroad  company  to  a  connecting  line  as  to  the  reception, 
transportation  and  delivery  of  freight  are  itie  same  as  those  existing 
between  a  railroad  company  and  an  individual  shipper.^"  Conse- 
quently, although  the  rights,  duties  and  obligations  of  connecting 
carriers  to  one  another  have  been  made  largely  the  subject  of  statu- 
tory provision,**  the  rule  is,  even  where  no  special  obligation  is  im- 
posed by  acts  of  l^slation,  that  one  corporation  whose  railroad  con- 
nects with  or  is  near  to  the  termination  of  the  railroad  of  another 
corporation  is  obliged  to  accept  and  receive  for  bunsportation  any  goods 

13.  Crescent  Coal  Co.  v.  Louisville  70  Me.  164,  35  Am.  Bep.  314. 

ft  N.  R.  Co.,  143  Ky.  73,  135  S.  W.  2  L.R.A.  102  note;  3  L.R.A.  342 

768,  33  L.R.A.(N.S.)  442.  note;  9  UR.A.  834  note. 

14.  33  Ii.RJl.(N.S.)  443  note.  16.  See  generally  infra,  par.  360- 
16.  Dunham  v.  Boston  ft  M.  R.  Co.,  366. 
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which  may  be  brought  and  tendered  to  it  by  the  servants  of  the  latter.*' 
As  regards  the  question  of  the  obligation  of  a  railroad  company  to 
receive  for  transportation  the  cars  of  other  lines  tendered  to  it  for 
such  purpose,  the  early  recognition  in  some  states  of  the  great  im- 
portance to  the  trade  and  commerce  of  the  country  that  a  car  once 
loaded  should  go  through  to  its  destination  without  breaking  bulk, 
caused  them  definitely  to  fix  their  policy  in  this  respect  by  the  em- 
bodiment within  their  constitutions  of  provisions  making  it  mandatory 
on  railroad  companies  to  draw  over  their  road  without  delay  or  dis- 
crimination the  tonnage  and  cars  loaded  or  empty  of  every  other  rail- 
road company  that  might  enter  and  connect  with  their  road.**  In 
other  jurisdictions  the  same  result  has  been  accomplished  by  statute.*' 
But  even  in  the  absence  of  any  constitutional  provision  or  statute  or 
special  contract  regulating  the  terms  under  which  the  cars  of  one 
railroad  company  shall  be  received  and  drawn  by  another,  it  seems 
that  it  is  bound  as  a  common  carrier  to  receive  and  transport  the  cars 
of  other  roads  when  tendered  under  proper  conditions  as,  for  in- 
stance, when  the  gauge  is  suitable  and  the  cars  offered  are  not  de- 
fective, out  of  repair,  or  of  such  construction  in  whole  or  in  any 
particular  as  to  be  unreasonably  dangerous  to  those  who  are  obliged 
to  work  on  or  handle  them.**  Such  a  doctrine  is  in  truth  but  a 
logical  outcome  of  the  general  rule  making  it  obligatory  on  a  carrier 
to  receive  for  transportation  goods  offered  by  a  connecting  line.  More- 
over its  acceptance  is  made  imperative  by  the  necessities  of  commerce 
and  the  demands  of  a  sound  public  policy,  since  it  cannot  and  would 
not  be  tolerated  that  cars  loaded  at  New  York  for  San  fVancisco,  or 
at  Boston  for  Chicago,  should  have  their  freight  transferred  from  one 
car  to  another  whenever  they  passed  upon  another  road.  Under  such 
a  condition  of  affairs  time  would  be  lost,  expense  increased,  and  in- 
juries to  freight  made  more  numerous,  witii  no  corresponding  ad- 
vantage accruing  to  anyone.* 

147.  Prepayment  of  Charges;  Miscellaneous  Grounds  for  Refusal  to 
Carry. — Besides  those  heretofore  alluded  to,*  the  obligation  of  a  com- 
mon carrier  to  receive  and  carry  all  goods  o£fered  is  qualified  by  cer- 
tain other  conditions,  which  he  may  insist  on,  among  which  is  the 
rule  that  a  common  carrier  is  bound  to  receive  and  carry  goods 

17.  Jndson  v.  Western  R.  Corp.  4  1001,  16  A.  S.  R.  926,  7  L.R.A.  478. 
Allen  (Mass.)  520,  81  Am.  Dec.  718.  20.  Vermont  &  M.  R.  Co.  v.  Fiteh- 

18.  Peoria  &  P.  U.  T.  R.  Co.  v.  burg  R.  Co.,  14  Allen  (Mass.)  462,  92 
Chicago,  R.  I.  &  P.  Ry.  Co.,  109  III.  Am.  Dec.  785  and  note;  Mackin  v. 
135,  50  Am.  Rep.  605 ;  Chicago,  B.  &  Boston  &  A.  R.  Co.,  135  Mass.  201,  46 
Q.  R.  Co.  V.  Curtis,  51  Neb.  442,  71  Am.  Rep.  456. 

N.  W.  42,  66  A.  S.  R.  456.  1.  Chicago,  B.  &  Q.  R.  Co.  v.  Cnr- 

19.  Vermont  &  M.  R.  Co.  v.  Fitch-  lis,  51  Neb.  442,  71  N.  W.  42,  66  A. 
burg  R.  Co.,  14  Allen  (Mass.)  462,  92  S.  R.  456  and  note. 

Am.  Deo.  785;  GuW,  C.  &  S.  F.  Ry.  2.  See  aupm,  par.  137-146.  . 
Co.  V.  Dwyer,  75  Tex.  572,  12  S.  W. 
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only  when  offered  for  carriage  by  their  owner  or  his  authorized  agent,* 
and  if  it.  has  reasonable  grounds  for  entertaining  the  suspicion  that 
the  person  offering  the  goods  lacks  the  requisite  authonty  to  do  so, 
it  may  refuse  to  receive  them  until  due  proof  as  to  his  ownership  of 
the  goods  or  his  authority  over  them  is  furnished.  Also  it  is  well 
settled  that  a  carrier  may  demand  its  compensation  in  advance  when 
the  goods  are  offered  for  transportation,  and  may  refuse  to  receive 
them  unless  it  is  so  paid.*  However,  the  requirement  respecting  pre- 
payment will  be  deemed  to  be  waived  by  the  carrier  unless  a  dememd 
is  made  therefor  at  the  time  that  the  goods  are  accepted  for  carriage.^ 
If  the  carrier  omits  to  make  such  a  demand,  it  becomes  bound  to 
transport  the  freight  according  to  its  custom  and  cannot  thereafter 
exact  payment  until  delivery But  where  a  carrier  requires  prepay- 
ment, the  shipper  is  required  to  offer  and  be  ready  to  pay  accordingly. 
In  an  action  by  a  shipper  against  a  carrier  for  a  refusal  to  accept 
goods  for  carriage,  slight  evidence,  however,  of  a  readiness  and  willing- 
ness to  pay  is  suiBclent,  and  they  may  be  pr^umed  or  inferred  from 
surrounding  circumstances  tending  to  raise  such  a  presumption.' 
It  is  also  well  to  note  in  passing  that  while,  as  has  been  shown  here- 
tofore,* a  common  carrier  may,  in  general,  determine  for  himself  the 
character  and  condition  of  what  he  will  offer  to  and  will  carry,  he 
cannot,  by  offering  to  carry  under  a  qualified  liability,  constitute 
himself  a  cominon  carrier  with  such  liability  only  as  he  advertises 
to  assume.  Consequently  he  cannot  legally  refuse  to  accept  for  trana^ 
portation  freight  offered  merely  because  the  person  offering  it  will 
not  enter  into  an  agreement  modifying  or  limiting  his  liability  under 
the  statutory  or  common  law,  since,  while  such  an  agreement  when 
freely  made  may  be  binding,  it  cannot  be  exacted  by  a  carrier  as 
a  condition  precedent  to  the  discharge  of.  his  duty  as  a  common 

3.  Fitch  V.  Newberry.  1  Doug.  74  N.  T.  125,  30  Am.  Rep.  277; 
(Mich.)  1,  40  Am.  Dec.  33.  Knight  v.  Providence  &  W.  R.  Co., 

4.  Sooth  &  N.  A.  R.  Co.  «.  Henlein,  13  R.  I.  572,  43  Am.  Rep.  46. 

52  Ala.  606,  23  Am,  Rep.  578;  Fish  5.  Grand  Rapids  &  I.  R.  Co.  u, 

V.  Chapman,  2  Ga.  349,  46  Am.  Dec.  Diether,  10  Ind.  App.  206,  37  N.  E. 

393;  Savannah,  F.  &  W.  R.  Co.  v.  39,  1069,  53  A.  S.  R.  385;  Wilson  v. 

Talbot,  123  Ga.  378,  51  S.  E.  401,  3  Grand  Trunk  Ry.  of  Canada,  56  Me. 

Ann.  Cas.  1092;  Illinois  Cent.  R.  Co.  60,  96  Am.  Dee.  435;  Alsop  v.  South- 

V,  Frankenberg,  54  Bl.  88,  5  Am.  Rep.  em  Exp.  Co.,  104  N.  C.  278,  10  S.  E. 

92;  Mulligan  v.  Illinois  Cent.  Ry.  Co.,  297,  6  L.R.A.  271;  Bird  v.  Southern 

36  la.  181,  14  Am.  Rep.  514;  Cook  R.  Co.,  99  Tenn.  719,  42  S.  W.  451, 

V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  81  la.  63  A.  S.  R.  856. 

551,  46  N.  W.  1080,  25  A.  S.  R.  512,  6.  Chicago,  St.  L.  &  P.  R.  Co.  v. 

9  L.R.A.  764;  Crossan  v.  New  York  Wolcott,  141  Ind.  267,  39  N.  E.  451, 

&  N.  E.  R.  Co.,  149  Mass.  196,  21  N.  50  A.  S.  R.  320. 

E.  367,  14  A.  S.  R.  408,  3  LJl.A.  7.  Galena  &  C.  U.  R.  Co.  v.  Rae, 

766;  Fitch  v.  Newberry,  1  Dong.  18  RI.  488,  68  Am.  Dec.  574. 

(Mich.)  1,  40  Am.  Dee.  33;  Baldwin  8.  See  supra,  par.  140. 
V.' Liverpool  &  Ot.  W.  Steamship  Co., 
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•carrier  *  Nor,  it  may  be  mentioned,  can  a  carrier  refuse  to  tranaport 

goods  OD  the  ground  that  others  have  assumed  any  part  of  the  duty 
resting  on  it  as  a  common  carrier.^** 

VI.  Duty  to  Fubnish  Facilities  . 

148.  Extent  of  Obligation  as  Affected  by  Character  of  Carrier. — 
At  common  law  a  carrier's  duty  to  receive  goods  was  limited  to  his 
facilities  for  transportation.  Thus,  the  owner  of  a  single  ship  may 

hold  himself  out  to  the  public  to  carry  certain  goods  for  hire,  and  as 
to  the  goods  which  he  proposes  to  carry,  he  is  a  public  carrier;  but 
he  is  under  no  obligation  to  provide  other  ships  because  bis  vessel 
is  inadequate  to  transport  all  the  goods  which  may  be  offered  him. 
On  such  carriers  as  railroad  companies,  however,  a  somewhat  higher 
■degree  of  responsibility  is  imposed.  Railroad  companies  are  public 
institutions,  and  are  granted  certain  exclusive  franchises  and  rights 
which  naturally  impose  correlative  duties.  They  are,  for  instance, 
invested  with  the  power  of  condemnation,  by  the  exercise  of  which 
sovereign  right  they  acquire  an  exclusive  privilege  to  carry  on  their 
business  over  the  highway  constructed  by  them,  and  it  seems  that  they 
are  endowed  with  special  and  unusual  powers,  with  an  express  view 
to  their  rendering  to  the  public  adequate  service.  The  conference 
■of  these  unusual  powers,  therefore,  raises  an  obligation  on  their  part, 
not  only  to  serve  the  public  impartially,  but  to  serve  it  efficiently. 
To  this  end  the  law  imposes  on  them  the  obligation  to  furnish  suffi- 
■cient  facilities  for  the  reasonably  prompt  transportation  of  goods 
tendered  for  carriage;  they  are  bound  to  provide  sufficient  cars  for 
transporting,  without  unreasonable  delay,  the  usual  and  ordinary 
■quantity  of  freight  offered  to  them,  or  which  might  reasonably  and 
ordinarily  be  expected.  On  the  other  hand,  a  carrier  such  as  a  navi- 
gation company,  which  is  not  a  public  or  quasi  public  institution, 
which  receives  no  franchise  Trom  the  state  to  use  the  open  sea,  and 
which  enjoys  no  monopoly  or  right  of  eminent  domain,  owes  no  duty 
to  the  public  to  furnish  adequate  facilities  to  transport  all  of  the  trafhc 
of  the  ports  of  its  termini.  It  is  under  no  obligation  to  buy  other 
ships,  because  it  does  not  undertake  to  carry  any  more  goods  than  its 
vessels  will  safely  accommodate.  Therefore,  if  a  demand  for  more 
ships  exists  the  commercial  necessities  must  be  relied  on  to  regulate 
the  deficiency  in  transportation  service,  either  by  voluntary  enlarge- 

9.  Kurby  v.  Western  Union  Tel.  Go.  erally  see  infra,  par.  230  et  seq. 
4  S.  D.  105,  65  N.  W.  759,  46  A.  S.     10.  Mathk  v.  Southern  B.  Co.,  65 
R.  765,  30  LJIJl.  612,  4  S.  D.  439,  57  S.  C.  271,  43  S.  E.  684,  61  L.KJL. 
N.  W.  199,  30  LJtJL  620.  824. 

61  A.  S.  B.  362  note.   Also  gen- 
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ment  of  the  facilities  of  existing  ship  lines  or  by  the  establishment 
of  new  ones." 

149.  Extent  of  Common-law  Duty  to  Furnish  Cars. — ^That  a  rail- 
road company,  on  account  of  its  public  character,  is  under  some 

obligation  to  furnish  ears  to  shippers  who  wish  them  for  the 
transportation  of  their  goods  by  the  carload  is  well  established.'* 
Some  idea  of  the  nature  and  extent  of  this  duty  is  conveyed  by 
the  general  statement  that  a  carrier  is  bound  to  furnish  to  the  public 
reasonable  and  ordinary  facilities  for  transportation.**  Its  duty  in 
this  respect,  however,  is  not  peculiar  to  any  season  of  the  year,  or 
to  any  particular  emergency  that  may  possibly  arise  in  the  course 
of  its  business,  but  the  sufficiency  of  the  accommodations  offered  by 
any  given  line  of  road,  and  the  only  proper  measure  of  its  obligation 
to  furnish  transportation,  must  be  determined  by  a  reference  to 
the  amount  of  freight  ordinarily  carried  by  it.**  This  does  not  mean 
that  a  railroad  company  should  not  anticipate  that  more  business 
will  be  offered  at  some  times  than  at  others,  and  to  meet  such  a  con- 
dition of  affairs  it  is  incumbent  on  it  to  have  a  reasonable  supply 
of  extra  cars  and  engines,  but  it  does  import  that  a  railroad  com- 
pany is  not  bound  to  provide  for  a  great,  sudden,  and  unexpected 
influx  of  business  so  as  to  prevent  all  accumulation  of  freight,*'  as, 
for  instance,  where  there  is  a  sudden  and  unusual  demand  for  stock 
or  produce  in  the  market,  or  where  an  unusual  influx  of  freight 
arises  from  an  excessive  crop  of  cotton  greater  than  the  estimates 
made  either  by  the  railroad  or  by  experts  most  familiar  with  crop  con- 
ditions.*•  Where  such  conditions  confront  a  railroad  or  where  from 
any  other  cause  there  is  an  extraordinary  and  unexpected  influx  of 
business  to  the  road,  its  obligation  will  be  fully  met  by  shipping 

11.  Oeean  Steamship  Co.  of  Sa-  S.  E.  577,  127  A.  S.  R.  265,  15  Ann. 
vannah  v.  Savannah  Locomotive  Cas.  1044,  20  L.R.A.(N.S.)  867;  Ball- 
lYorks  &  Supply  Co.,  131  Oa.  831,  63  entine  v.  North  Missouri  R.  Co.,  40 
S.  E.  577,  127  A.  S.  R.  265,  15  Ann.  Mo.  491,  93  Am.  Dec.  315;  Baltimore 
Cas.  1044,  20  L.R.A.(N.S.)  867  and  &  O.  R.  Co.  v.  O'Donnell,  49  Ohio  St. 
note.  489,  32  N.  E.  476,  34  A.  S.  R.  579, 

12.  Norfolk  &  W.  R.  Co.  v.  Adams,  21  L.R.A.  117. 

90  Va.  393,  18  S.  E.  673,  44  A.  S.  R.  16.  Galena  &  C.  U.  R.  Co.  v.  Rae, 

916,  22  L.R.A.  530.  18  III.  488,  68  Am.  Dee.  574;  Daonst 

See  supra,  par.  147.  v.  Chicago,  R.  I.  &  P.  R.  Co.,  149  la. 

13.  Voorhees  v.  Chicago,  R.  I.  &  P.  650,  128  N.  W.  1106,  34  Ii.R.A.(N.S.) 
Ry.  Co.,  71  la.  735,  30  N.  W.  29,  60  637  and  note. 

Am.  Rep.  823;  Illinois  Cent.  R.  Co.  91  Am.  Dee.  450  note;  50  A.  S.  R. 

V.  River  &  Rail  Coal  &  Coke  Co.,  150  330  note;  43  L.R.A.  226  note;  8  L.R.A. 

Ky.  489,  150  S.  W.  641,  44  L.R.A.  (N.S.)  109  note. 

<N.S.)  643  and  note.  16.  Yazoo  &  M.  V.  R.  Co.  v,  Blum, 

14.  Ocean  Steamship  Co.  of  Sa-  89  Miss.  242,  42  So.  282,  11  Ann. 
vannah    v.    Savannah    Locomotive  Cas.  272  and  note. 

Works  &  Supply  Co.,  131  Ga.  831,  63 
*      R.  C.  L.  Vol.  IV.— 43.  673 
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such  stock  or  produce  in  the  order  and  priority  of  time  in  which 

it  is  offered.*^ 

150.  Excuses  for  Failure  to  Foroish  Cars. — Most  of  the  causes 
enumerated  above  as  constituting  valid  excuses  for  a  failure  by  a 
common  carrier  to  accept  for  transportation  goods  offered  by  a  shipper, 
such  as  improper  packing,**  the  dangerous  character  of  the  proffered 
freight/  an  unwillingness  on  the  part  of  the  shipper  to  comply 
with  the  cfffrier's  reasonable  regulations  respecting  the  time  and  place 
for  tendering  property  for  carriage,'  and  so  fOTth,*  afford  equally 
strong  reasons  for  exempting  a  carrier  from  liability  for  a  refusal  to 
furnish  a  shipper  with  such  cars  as  he  m*-?  demand.  Also  it  has 
just  been  seen  that  any  unusual  or  extraordinary  demand  on  a  rail- 
road for  facilities  in  excess  of  its  normal  carrying  capacity  will  not 
impose  on  it  the  duty  of  complying  therewith,  if  it  has  not  the 
ears  on  hand  at  the  time.*  So,  in  general,  a  carrier  is  not  bound  to 
anticipate  any  unprecedented  condition  of  affairs,  at  least  not  to  the 
extent  of  taking  steps  to  provide  against  it.  Thus,  in  case  a  strike 
occurs  in  mines  at  which  it  is  in  the  habit  of  obtaining  its  coal, 
necessitating  the  sending  of  all  its  cars  to  a  distant  point  to  procure 
a  supply  of  coal  for  its  engines,  it  will  not  be  liable  for  a  refusal  to 
furnish  cars  to  the  one  mine  in  operation  in  the  strike  district  to 
transport  the  coal  mined  by  it.  Or  if  its  road  is  under  the  control 
of  military  authorities  who  require  the  use  of  all  available  cars  for  the 
shipment  of  other  property,  a  carrier  will  not  be  liable  to  a  prospective 
shipper  for  a  failure  to  furnish  cars  for  the  shipment  of  his  property. 
Moreover,  if  a  carrier  is  unable  to  furnish  cars  at  the  time  demanded 
without  suffering  an  undue  interference  with  its  business  or  with  the 
rights  of  other  shippers,  it  may  show  such  fact  in  defense  of  an  action 
to  hold  it  liable  for  losses  occasioned  by  its  neglect  to  furnish  trans- 
portation.* The  fact  that  the  cars  on  which  it  has  been  in  the  hahit 
of  transporting  cotton  have  been  rejected  by  a  connecting  carrier  so 
that  its  remaining  cars  are  not  sufficient  to  do  all  the  business  offered, 
and  the  circumstance  that  there  is  not  suificient  time  after  the  notifi- 
cation of  rejection  before  cotton  is  offered  to  procure  new  cars,  have 
also  been  held  to  be  proper  matters  of  defense  to  an  action  for  a  failure 
to  furnish  facilities  for  transportation.*  And  of  course  it  must  always 
be  borne  in  mind  that  a  common  carrier  is  not  bound  by  its  general 

17.  Galena  &  C.  U.  R.  Co.  v.  Rae,  v.  Flanagan,  113  Ind.  488,  14  N.  E. 
18  111.  488,  68  Am.  Dee.  574;  Ballcn-  370,  3  A.  S.  R.  674. 

tine  V.  North  Missouri  R.  Co.,  40  Mo.  3.  See  generally  supra,  par.  137  et 

491,  93  Am.  Dec.  315  and  note.  seq. 

18.  Suteliffe  v.  Great  Western  Rv.  4.. See  supra,  par.  149. 
Co.,  [1910]  1  K.  B.  (Eng.)  478,  18  5.  43  L.R.A.  226  note. 

Ann.  Cas.  224.  6.  43  L.R.A.  227  note;  10  hJB^ 

1.  See  supra,  par.  143.  (N.S.)  434  note. 

SL  LouisviUe,  N.  A.  ft  G.  Ry.  Co. 
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public  obligation  to  provide  other  means  of  transportation  than  such 
as  it  owns  and  uses  or  holds  out  to  the  public  on  its  own  route  for  that 
purpose.  Accordingly,  if  cars  of  a  particular  through  transportation 
company,  of  which  the  carrier  has  none  of  its  own,  are  demanded 
it  will  be  bound  to  furnish  them  only  as  fast  as  they  can  be  obtained 
from  connecting  roads  which  own  them.'  But  while  the  interchang- 
ing of  cars  among  the  members  of  a  railway  association  is  not  unlaw- 
ful, and  may  even  be  said  to  be  favored  by  public  policy,  it  is  no 
defense  to  an  action  for  damages  for  a  failure  to  furnish  cars  for 
carrying  freight,  that  a  railroad  company  was  unable  so  to  furnish 
because  of  its  inability  to  regain  its  cars  which  had  been  sent  to  other 
roads  carrying  freight  from  its  line,  where  it  appears  that  it  had  lost 
control  of  its  cars,  knowing  that  the  rules  of  their  return  were  in- 
sufficient to  insure  such  return  in  proper  time  to  handle  its  ordinarily 
to  be  expected  business.*  Before  a  railway  can  successfully  urge 
such  a  defense,  it  must  at  least  show  reasonable  rul^  and  regulations 
for  the  interchange  of  cars.*  Also  the  fact  that  the  consignee  of 
freight  failed  to  unload  cars,  thereby  contributing  to  create  a  con- 
gestion at  the  point  of  destination,  and  so  to  prevent  a  carrier  from 
discharging  its  duty  to  others,  constitutes  no  defense  to  an  action 
by  a  consignor  for  the  recovery  of  a  penalty  for  a  failure  to  receive 
goods,  since  facilities  sufficient  for  receiving  the  freight  should  be 
furnished  until  it  can  be  forwarded."*  The  questions  whether  a  rail- 
road company  was  properly  equipped  to  supply  the  usual  demand; 
whether  there  was  an  unprecedented  demand  at  the  time  in  question, 
that  is,  one  not  reasonably  to  be  anticipated;  whether  the  company 
was  permitting  its  cars  to  be  in  the  service  of  other  roads  instead 
of  using  them  to  supply  its  public  demands;  or  whether  they  were 
unavoidably  out  of  reach  at  the  time  of  the  alleged  unprecedented 
demand — are  questions  for  the  jury.** 

151.  Statutory  Liability. — In  some  jurisdictions  the  duty  of  a 
carrier  to  furnish  cars  to  shippers  has  been  definitely  fixed  by  stat- 
ute.**   But  it  seems  that  a  statutory  liability  to  furnish  sufficient 

7.  Pittsbnrgh,  C.  &  St.  L.  Ry.  Co,     10.  22  L.R.A.(N.S.)  1201  note. 
V.  Morton,  61  Ind.  539,  28  Am.  Rep.      11.  8  L.R.A^(N.S.)  109  note. 

682.  12.  Ballentine  v.  North  Missouri  R. 

43  L.R.A.  226  note.  Co.,  40  Mo.  491,  93  Am.  Dec.  315; 

8.  43  L.R.A.  227  note.  State  v.  Republican  Valley  R.  Co.,  17 

9.  St.  Louis  S.  W.  R.  Co.  v.  State,  Neb.  647,  24  N.  W.  329,  52  Am.  Rep. 
85  Ark.  311,  107  S.  W.  1180,  122  A.  424;  Baker  v.  Boston  &  M.  R.  Co., 
S.  R.  33,  reversed  in  217  U.  S.  136,  74  N.  H.  100,  65  Ati.  386,  124  A.  S. 
30  S.  Ct.  476,  54  U.  S.  {L.  ed.)  698,  R.  937, 12  Ann.  Cas.  1072;  SutcHffe  v. 
29  L.RJl.(N.S.)-802,  on  the  ground  Great  Western  Ry.  Co.,  [1910]  1  K. 
that  the  reasonableness  of  the  rules  of  B.  (Eng.)  478,  18  Ann.  Cas.  224. 
the  American  Railway  Association,  bo  By  the  amendment  of  1906  to  the 
far  as  interstate  traffic  is  concerned,  is  interstate  commerce  law,  known  as  the 
a  qaestion  of  federal  cognizance.  "Hepburn  act,"  this  dnty  is  now  im- 
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accommodations  for  the  transportation  of  property  attaches  only  in 
favor  of  those  who  come,  or  offer  to  come,  into  contractual  relation 
with  the  carrier  as  shippers.'*  Also  in  many  states  the  duty  of  a 
carrier  to  furnish  cars  for  shippers  has  been  defined  and  supplemented 
by  statutes  providing  for  the  recovery  of  a  penalty  as  well  as  actual 
damages;  and  the  general  rule  is  that  such  statutes,  being  of  a  penal 
character,  are  to  be  strictly  construed.**  But  such  strict  construction 
is  to  be  given  only  when  the  penalties  provided  for  its  violation  are 
sought  to  be  enforced,  and  not  where  the  action  is  simply  one  for 
damages."  Statutes  providing  for  the  imposition  of  a  penalty,  or, 
as  it  is  sometimes  called,  reciprocal  demurrage,'*  for  a  failure  to 
furnish  railroad  cairs  have  generally  been  held  not  to  constitute  an 
unlawful  attempt  to  regulate  interstate  commerce  in  the  absence 
of  legislation  by  Congress  on  the  subject,  and,  unless  clearly  un- 
reasonable in  their  terms,  they  represent  a  valid  exercise  of  the  police 
power  of  a  state.''  The  remedy  given  by  the  statute  is  not  exclusive, 
but  an  action  may  be  brought  for  damages.'*  In  general  it  may 
be  stated  that  a  statute  requiring  carriers  to  furnish  without  dis- 
crimination or  delay  sufficient  facilities  for  the  carriage  of  freight 
is  not  intended  to  make  the  duty  of  carriers  to  furnish  transporta- 
tion facilities  an  absolute  one,  but  is  simply  declaratory  of  one  of 
the  requirements  of  the  common  law,"  and  therefore  does  not  re- 
quire the  carrier  to  pro\'ide  in  advance  for  any  unprecedented 
and  unexpected  rush  of  businet*s.***  However,  it  has  been  held 
that  a  railroad  is  not  relieved  from  liability  for  the  statutory 
penalty  in  delaying  to  furnish  cars  for  the  carriage  of  goods  by 
the  fact  of  an  extraordinary  influx  of  freight,  where  it  appears  that 
the  deficiency  of  cars  is  in  consequence  of  its  own  acts  in  inducing 
large  shipments  from  points  beyond  its  terminus.*'  Moreover,  a 
statute  absolutely  requiring  a  railroad  company,  on  the  application  of 
a  shipper,  to  furnish  a  certain  number  of  cars  at  a  specified  day 

posed  by  that  law.    44  L.R.A.(N.S.)  &  M.  V.  R.  Co.  v.  Keystone  Lumber 

643  Hote.  Co.,  90  Miss.  391,  43  So.  605,  13  Ann. 

13.  10  L.R.A.(N.S.)  433  note.  Cas.  960  and  note. 

14.  Houston,  E.  &  W.  T.  Ry.  Co.  18.  Southern  R.  Co.  v.  Moore,  133 
V.  Campbell,  91  Tex.  551,  45  S.  W.  2,  Ga.  806,  67  S.  E.  85,  26  L.R.A.(N.S.) 
43  L.R.A.  225  and  note.  851  and  note. 

8  L.R.A.(N.S.)  109  note.  19.  St.  Louia  S.  W.  R.  Co.  v.  State, 

15.  8  L.R.A.(N.S.)  110  note.  85  Ark.  311,  107  S.  W.  1180,  122 
16  For  demurrage  generally,  see  A.  S.  R.  33,  reversed  on  other  grounds 

infra,  par.  317-319.  217  U.  S.  136,  30  S.  Ct.  476,  54  U. 

17.  Patterson  v.  Missouri  Pae.  R.  S.  (L.  ed.)  698,  29  L.R.A.(N.S.)  802; 

Co.,  77  Kan.  236,  94  Pac.  138.  15  Chicago,  St.  L.  &  P.  R.  Co.  v.  Wol- 

LJlJi.,(N.S.)   733;  Hardwick  Farm-  cott,  141  Ind.  267,  39  N.  E.  451,  50 

eiB'  Elevator  Co.  tj.  Chicago,  R.  I.  &  P.  A.  S.  R.  320. 
R.  Co.,  110  Minn.  25,  124  N.  W.  819,     20.  8  LJl.A.(N.S.)  110  note. 
19  Ann.  Cas.  1088  and  note  Yazoo     21.  10  L.R.A.(N.S.)  434  note. 
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regardless  of  every  other  consideration  except  strikes  and  other  pub- 
lic calamities,  has  been  held  to  transcend  the  police  power  of  the 
state,  and  to  amount  to  a  burden  on  interstate  commerce  in  so  far 
as  it  is  applicable  to  interstate  shipments,  since  it  makes  no  excep- 
tion in  cases  of  a  sudden  congestion  of  traffic  and  actual  inability  to 
furnish  cars  by  reason  of  their  temporary  and  unavoidable  deten- 
tion in  other  places,  and  no  allowance  for  interference  with  traffic^ 
occasioned  by  wrecks  or  other  accidents.* 

152.  Obligation  as  Affected  by  Contract. — ^If  a  railroad  company 
has  made  a  contract  to  furnish  cars  at  a  certain  time  its  obligations 
are  much  more  onerous  than  those  imposed  by  law.  When  the  obli- 
gation is  imposed  by  law  the  law  will  admit  a  reasonable  excuse  for 
a  failure  to  perform  it.  But  if  the  obligation  is  imposed  by  contract 
the  carrier  will  be  held  liable  in  all  cases  where  the  circumstances  are 
not  such  as  to  relieve  from  the  performance  of  contracts  generally  » 
Thus,  whereas  heavy  and  unprecedented  traffic  afifords  a  reasonable 
excuse  to  a  carrier  for  a  nonperformance  of  its  legal  obligation  to 
furnish  cars,  such  unexpected  emergencies  in  its  business  are  not 
sutHcient  to  relieve  it  from  liability  for  a  failure  so  to  do  where  its 
obligation  is  contractual.'  And,  it  seems  that  the  performance  by 
a  railroad  company  of  its  unconditional  contract  to  furnish  cars 
on  a  day  certain  for  the  purpose  of  transporting  freight  is  not  ex- 
cused even  by  an  unavoidable  accident  preventing  the  arrival  of  the 
cars  at  the  stipulated  time.**  Moreover  the  fact  that  a  shipper  wishes 
his  property  to  reach  destination  for  the  purpose  of  taking  advantage 
of  a  Sunday  market,  which  is  illegal,  will  be  no  defense  to  a  carrier 
for  its  failure  to  furnish  cars  according  to  its  agreement.*  Where, 
however,  the  i^ipper's  agent  attending  to  the  loading  of  cars  does  not 
use  all  the  room  given  him,  but  distributes  it  between  himself  and 
other  shippers  for  whom  he  is  also  acting  as  agent,  the  fact  that  the 

1.  8  L.R.A.(N.S.)  llOnotejWAnn.  3.  63  A.  S.  R.  554  note;  8  L.R.A. 
Cas.  1092  note.  (N.S.)  109  note;  11  Ann,  Cas.  275 

2.  43  L.R.A.  227  note.  note. 

An  oral  contract  whereby  a  railway  4.  Harrison  v.  Missouri  Pac.  By. 
company  undertakes  through  a  station  Co.,  74  Mo.  364,  41  Am.  Rep.  318. 
agent  to  furnish  cars  for  a  shipment  43  L.R.A.  228  note, 
of  property  at  a  specified  station  and  On  the  other  band  it  has  been  held 
at  a  specified  time  is  not  avoided  by  a  that,  if  the  free  movement  of  sueb 
written  contract  signed  by  the  shipper  cars  is  temporarily  prevented  by  the 
subsequent  to  a  breach  of  the  oral  wreck  of  a  train,  that  is  a  legal  ex- 
contract  unless  there  is  in  such  writ-  cuse  for  delay  in  having  cars  at  a  par- 
ten  contract  some  consideration  mov-  ticular  place  at  a  certain  time  accord- 
ing to  the  shipper  as  compensation  ing  to  a  special  agreement.  63  A.  S. 
for  the  damages  already  incurred  by  R.  554  note. 

him.   Clark  v.  Ulster  &  D.  R.  Co.,  189  5.  Waters  v.  Richmond  &  D.  R.  Co., 

N.  Y.  93,  81  N.  E.  766,  121  A.  S.  R.  110  N.  C.  338, 14  8.  E.  802,  16  L.R,A. 

848,  12  Ann.  Cas.  883,  13  L.R.A.  834. 

(N.S.)  164.  43  L.R.A.  228  note. 
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carrier  has  contracted  to  furnish  cars  to  transport  the  property  will  not 

render  it  liable  for  delay  which  is  caused  by  a  pressure  of  business  be- 
yond its  facilities.*  Ako,  it  must  be  remembered,  a  carrier  ordinarily 
may  protect  itself  against  the  consequences  of  all  such  contingencies 
as  those  just  mentioned,  by  agreement,  either  expressly  by  stipula- 
tion in  the  bill  of  lading,  or  impliedly,  as  where  the  intending  shipper 
is  informed  of  the  situation.' 

153.  Inception  of  Contractual  Relation  and  Necessity  of  Notice  to 
Carrier. — It  is  generally  held  that  the  acceptance  of  freight  by  a 
carrier  is  sufficient  to  impose  on  it  a  contractual  duty  to  furnish  cars, 
and  thereafter  ordinarily  it  cannot  exonerate  itself  from  such  self- 
imposed  obligation  by  alleging  any  of  the  usual  reasons  which  might 
constitute  valid  excuses  for  its  rejection  of  the  goods  in  the  first  place.^ 
That  a  shipper's  order  calling  for  a  specific  number'  of  cars  for  a 
specified  day  will,  when  accepted  by  a  common  carrier,  constitute  a 
contract  binding  the  carrier  to.  furnish  the  cars,  and  that  such  a  con- 
tract does  not  lack  the  element  of  mutuality  necessary  to  support  it, 
is  also  well  estabUshed  by  the  decisions.'  Moreover,  the  law  implies 
an  agreement  on  the  part  of  a  railroad  company  to  furnish  necessary 
cars  on  a  particular  day  when  a  proper  request  therefor  has  been  made. 
But  it  has  been  held  that  a  wreck  on  the  road  which  delays  the  deliver- 
ing of  the  cars  will  exonerate  the  carrier  from  liability  for  breach  of  its 
contract  implied  by  law  to  furnish  cars  to  a  shipper  at  a  particular 
time."*  However,  to  excuse  a  carrier  from  liability  for  damages  because 
of  its  failure  to  furnish  cars  as  requested  by  a  shipper,  it  must,  if  it  has 
reason  to  anticipate  its  inabiUty  to  do  so,  advise  the  shipper  of  that 
fact.'^  Furthermore  while,  as  has  been  seen,  a  railroad  company 
engaged  in  the  business  of  transporting  freight  as  a  common  car- 
rier, ordinarily  is  bound  to  furnish  cars  to  its  customers  on  request, 
it  is  well  settled  that  it  must  be  allowed  a  reasonable  time  to  do  so," 
and  therefore  is  entitled  to  reasonable  notice  of  a  shipper's  demands 
before  it  can  be  held  responsible  for  any  failure  or  delay  in  satisfsring 
them.  Thus,  a  mere  request  to  furnish  cars  to  ship  freight  on  the 
following  day,  followed  by  a  request  made  on  the  day  of  the  intended 
shipment  to  have  the  cars  ready  for  a  certain  train,  do%  not  show 

6.  43  L.R.A.  229  note;  10  L.B.A.  11.  Di  Giorgio  Importing  &  Steam- 
(N.S.)  436  note.  ship  Co.  v.  Pennsylvania  R.  Co.,  104 

7.  10  L.R.A.(N.S.)  434  note;  34  Md.  693,  65  AU.  425,  8  L.R.A.(N.S.) 


8.  43  L.R.A.  229  note.    See  supra,     12.  Atlantic  Coast  Line  R.  Co.  v. 


9.  Clark  v.  XHster  &  D.  R.  Co.,  189  20  L.RA.(N.S.)  310;  Voorhees  o. 
N.  Y.  93,  81  N.  E.  766,  121  A.  8.  B.  Chicago,  R.  I.  &  P.  Ry.  Co.,  71  la. 
848,  12  Ann.  Cas.  883  and  note,  13  735,  30  N.  W.  29,  60  Am.  Rep.  823; 


L.R.A.(N.S.)  638  note. 


108. 


par.  150. 


Oeraty,  166  Fed.  10,  91  C.  C.  A.  602, 


L.R.A.(N.S.)  164  and  note. 
43  L.R.A.  229  note. 
10.  43  L.RA.  225,  226  note. 


Alsop  V.  Southern  Exp.  Co.,  104  N. 
C.  278,  10  S.  E.  297,  6  L.R.A.  271. 


678 


4  B.  C.  L. 


GARBIERS 


$  134 


a  contact  to  furnish  the  cars  for  the  train.^*   Nor,  it  has  been  held, 

can  a  railroad  company  be  held  liable  for  the  loss  resulting  from  a  few 
hours  delay  in  furnishing  cars  to  receive  the  cargo  of  fruit  steamers 
under  a  requisition  covering  the  entire  week,  where  it  was  not  notified 
that  cars  were  needed  until  several  hours  after  the  arrival  of  one 
steamer  and  until  a  few  minutes  before  the  arrival  of  another, 
especially  where  the  owner  of  the  fruit  had  been  kept  posted  of  the 
progress  of  the  vessels  after  they  were  first  sighted,  and  therefore 
might  have  notified  the  railroad  company  of  the  exact  time  when  the 
cars  would  be  needed,  as  a  railroad  company  which  has  accepted  a  re- 
quisition from  an  importer  for  cars  to  receive  the  cargoes  of  vessels 
to  arrive  during  a  certain  week  is  not  bound  to  keep  some  one  on 
watch  at  places  where  the  arrival  of  vessels  is  reported,  so  as  to 
know  when  cars  will  be  needed.** 

154.  Authority  of  Carrier's  Agents  and  Sufficiency  of  Application 
for  Cars. — While  in  some  cases  the  implied  authority  of  a  station 
agent  to  bind  the  railroad  company  by  a  contract  to  furnish  cars 
by  a  certain  day  has  been  questioned,'*  the  rule  is  now  well  settled 
that  an  f^reement  to  furnish  cars,  when  entered  into  by  a  duly 
authorized  agent  of  a  carrier,  will  be  binding  on  it  unless  the  shipper 
knows  that  the  agent  has  no  such  authority.'*  Hence,  a  contract 
made  by  the  station  agent  of  a  carrier  with  a  shipper  to  furnish  cars 
to  the  shipper  on  a  certain  day  is  binding  on  the  carrier,*'  and  the 
mere  fact  that  an  agent  agrees  to  furnish  a  specified  kind  of  ears 
owned  by  another  railway  company  does  not  render  the  contract  void, 
or  relieve  the  company  from  its  duty  to  furnish  other  ears  if  the 
specific  cars  cannot  be  obtained,  as  such  a  contract  is  presumptively 
within  the  scope  of  his  authority.*®  Where,  however,  an  agent  has 
neither  actual  nor  apparent  authority  to  bind  the  carrier,  as  where  an 
agent  on  one  branch  of  a  road  undertakes  to  have  cars  at  a  station  on 
another  branch  at  a  specified  time,  no  contract  enforceable  against  the 
carrier  results.**   Also,  of  course,  the  promise  to  furnish  cars  must 

13.  43  LJI.A.  226  note.  9  L.R.A.  449  note. 

14.  Di  Giorgio  Importing  &  Steam-  17.  Wood  v.  Chicago,  M.  ft  St.  P. 
ship  Co.  V.  Pennsylvania  R.  Co.,  104  Ry.  Co.,  68  la.  491,  27  N.  W.  473,  56 
Md.  693,  65  Atl.  425,  8  L.R.A.(N.S.)  Am.  Rep.  861;  Harrison  v.  Misaoori 
108.  Pac.  Ry.  Co.,  74  Mo.  364,  41  Am. 

16.  See   to  this   effect   Clark   v.  Rep.  318. 

Ulster  &  D.  R.  Co.,  189  N.  Y.  93,  81  12  Ann.  Cas.  885  note. 

N.  E.  766,  121  A.  S.  R.  848,  12  Ann.  18.  Nichols  v.  Oregon  Short  Line 

Cas.  883,  13  L.R.A.{N.S.)  164.  R.  Co.,  24  Utah  83,  66  Pac.  768,  91 

16.  Harrison  v.  Missouri  Pac.  Ry.  A.  S.  R.  778. 

Co.,  74  Mo.  364,  41  Am.  Rep.  318;  12  Ann.  Cas.  885  note. 

Clark  V.  Ulster  &  D.  R.  Co.,  189  N.  19.  Voorhees  v.  Chicago,  R.  I.  & 

Y.  93,  81  N.  E.  766,  121  A.  S.  E.  848,  P.  Ry.  Co.,  71  la.  735,  30  N.  W.  29, 

12  Ann.  Cas.  885  and  note,  13  L.R.A.  60  Am.  Rep.  823. 


(N.S.)  164. 
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be  unconditional  or  the  carrier  will  not  be  bound  thereby.**  In 
order  that  a  shipper  may  prosecute  an  action  successfully  against 
a  carrier  for  a  failure  to  furnish  cars  he  must  show  that  he  made  a 
suitable  and  proper  application  therefor,  which  means  that  he  must 
show  not  only  either  a  tender  to  or  receipt  of  property  for  shipment 
by  an  authorized  agent,  or  an  application  for  a  car  to  an  agent 
authorized  to  furnish  cars,  but  also  a  due  compliance  with  any 
statutory  regulations  or  reasonable  rules  of  the  carrier  with  respect 
thereto.  Thus  where  a  statute  requires,  as  a  prerequisite  to  the  re- 
covery of  a  penalty,  that  the  shipper  shall  have  made  application 
stating  among  other  things,  the  time  at  which  the  cars  are  desired,  an 
application  for  a  car  "as  soon  as  possible"  does  not  sufficiently  comply 
with  the  terms  of  the  statute.^  But  a  statutory  provision  that  the 
shipper  must  make^  application  for  cars  in  writing  to  the  superin- 
tendent or  person  in  charge  of  transportation,  has  been  held  to  be 
sufficiently  complied  with  if  a  written  application  is  presented  to  a 
local  agent.  And  it  seems  that  where  the  rule  of  a  carrier  requiring 
demands  for  cars  to  be  in  writing  is  not  insisted  on,  the  failure  of  a 
shipper  to  make  written  demand  therefor  will  not  defeat  recovery  in 
an  action  for  damages  resulting  from  a  failure  to  furnish  them. 
Where  a  statute  imposing  a  penalty  on  a  railroad  company  for  a 
failure  to  furnish  cars  on  the  application  of  a  shipper  does  not  pre- 
scribe the  particular  kind  of  car  to  be  furnished,  the  only  requirement 
that  can  lawfully  be  imposed  by  a  shipper  is  that  the  cars  furnished 
shall  be  reasonably  suited  to  the  purposes  intended;  and  therefore 
an  application  for  a  particular  kind  of  car  will  not  form  a  basis  for 
the  recovery  of  the  statutory  penalty,  unless  it  is  shown  affirmatively 
that  no  other  cars  would  be  proper  or  suitable  for  the  transportation 
of  such  freight  as  the  applicant  desired  to  ship.* 

155.  Sidings,  Spurs,  Stations,  etc — ^The  obligation  of  a  carrier  to 
furnish  a  shipper  with  cars  on  proper  request  therefor,  being  un- 
doubted, the  courts  have  at  divers  times  been  called  on  to  determine 
a  number  of  collateral  questions  more  or  less  incidental  thereto,  such 
as  the  duty  of  a  railroad  company  to  furnish  for  the  accommodation 
of  shippers  certain  facilities  for  the  receipt  of  freight  as,  for  instance, 
by  the  building  and  maintaining  of  stations  and  side  tracks  at 
particular  points  on  its  line.  On  these  matters  there  does  not  appear 
to  be  unanimity  of  opinion,  although  it  may  be  stated  as  a  general 
proposition  that,  in  the  absence  of  constitutional  or  statutory  provi- 
sions, a  railroad  is  not  obliged  to  build  sidings  or  spurs  to  connect 
its  main  tracks  directly  witli  the  establishment  of  a  private  shipper 

20.  12  Ann.  Cas.  885  note.  that  an  application  for  cars  stating 

1.  8  L.R.A.{N.S.)  Ill  note.  See,  that  they  were  required  at  once  was 
however,  Patterson  v.  Missouri  Pac.  sufficient,  as  it  meant  immediately,  • 


R.  Co.,  77  Kan.  236,  94  Pac.  138,  15  2.  8  L.B.A.(N.S.)  XU  note. 
L.R.A.(N.S.)  733,  where  it  was  held 
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or  to  maintain  such  side  bracks  when  built,  or  to  permit  or  maintain 
connection  therewith  when  they  are  built  by  a  shipper.   And  some 

cases  go  to  the  extent  of  holding  that  to  make  such  a  requirement  of 
a  railroad  company  amounts  to  a  taking  of  its  property  without  due 
process  of  law.*  Even  where  there  exist  statutes  requiring  railroads  to 
build  and  maintain  all  necessary  and  convenient  facilities,  and 
empowering  corporation  or  railroad  commissions  to  order  the  same 
to  be  furnished,  the  courts  appear  to  be  loath  to  give  to  such  statutes 
any  but  a  very  narrow  construction.  Thus  it  has  been  held  that  a 
statute  requiring  railroads  to  build  sidings  and  spur  tracks  sufficient 
to  handle  the  business  tendered  such  roads  refers  only  to  sidings  and 
spur  tracks  for  public  use,  so  that  an  order  of  the  railroad  commission 
requiring  the  building  of  a  side  track  for  the  use  of  a  particular 
company,  though  the  latter  furnishes  the  right  of  way,  grading,  and 
cross-ties,  is  invalid.  And  where  a  statute  provides  that  every  rail- 
road company  which  permits  one  shipper  to  connect  its  warehouse 
with  its  tracks  shall  extend  such  privilege  to  all  others,  it  has  been  held 
that  a  railroad  company  which  permite  the  building  of  a  warehouse 
on  its  right  of  way  is  not  obliged  to  extend  its  track  to  the  warehouse 
of  another  shipper  off  its  right  of  way.  Contrary  to  the  trend  of  the 
decisions  just  referred  to,  however,  it  has  been  held  that  where  in 
order  that  reasonable  provision  as  required  bj*  law  be  made  by  it 
for  the  transportation  of  such  commodities  as  coal  and  coke  offered  it 
for  shipment,  the  facts  and  circumstances  demand  it,  a  riailroad 
company  may  be  compelled  by  mandamus  to  construct  and  operate 
.on  its  right  of  way  a  side  track  and  switch  for  that  purpose.*  But 
a  railroad  company  will  not  be  compelled  to  place  cars  on  a  switch 
in  a  public  street  in  front  of  the  property  of  a  shipper  who  desires 
to  load  and  unload  them  at  that  point,  in  the  absence  of  express  au- 
thority from  the  municipality  to  do  so,  and  concUisive  evidence 
that  to  do  so  would  not  be  prejudicial  to  other  patrons  of  the  road.* 
And  a  statute  requiring  every  railroad  company  to  run  cars  for  the 
transportation  of  such  property  as  shall  within  a  reasonable  time 
previously  thereto  be  ready  or  offered  for  transportation,  cannot  be 
extended  to  include  coal  not  yet  mined  so  as  to  require  the  cars  to  be 
placed  where  they  can  be  loaded  as  the  coal  is  raised  from  the  earth.' 
As  regards  the  location  of  stations  for  the  receipt  of  freight,  it  has 
been  held,  on  the  theory  that  the  duty  of  carrj'ing  goods  is  no  more  of 
a  public  duty  than  that  of  placing  depots  at  those  places  which  will 
best  accommodate  the  public,  that  a  railroad  company  may  be  com- 
pelled to  furnish  and  maintain  the  same  at  all  proper  points  on  its 

3.  28  L.R.A.(N.S.)  1013  note.  burg  &  K.  Coal  Co.,  Ill  Ky.  960,  64 

4.  State  r.  White  Oak  R.  Co.,  65  S.  W.  969,  98  A.  S.  R.  447,  55  LJI.A. 
W.  Va.  15,  64  S.  E.  630,  28  L.R.A.  601. 

(N.S.)  1013  and  note.  6.  43  L.R.A.  227  note. 

5.  Looisville  &  N.  R.  Co.  v.  Pitts- 
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line.^  The  general  rule,  however,  would  seem  to  be  the  same  as 
that  governing  side-tracks,  or  spurs,  namely,  that  without  le^- 
lative  requirement  a  railroad  company  cannot  be  compelled  to  build 
a  station  house  at  a  particular  point.^ 

156.  General  Duty  to  Furnish  Suitable  Cars. — Not  only  is  a  com- 
mon carrier  under  an  obligation  to  furnish  cars  to  a  shipper  when 
the  same  are  properly  demanded,  but  its  duty  in  this  respect  is  not  ful- 
filled unless  the  cars  supplied  are  suitable  and  safe  for  the  carriage  of 
the  particular  kind  of  commodity  undertaken  to  be  conveyed.  In 
every  case  where  a  carrier  has  been  accustomed  or  has  contracted  to 
carry,  or  has  held  itself  out  as  carrying,  any  particular  class  of  goods, 
it  must  provide  cars  which  are  suitable  for  the  carnage  of  such  goods.* 
This  imports  that  a  common  carrier  must  provide  a  vehicle  in  all 
respects  adapted  to  the  purposes  of  carriage,  which  implies  not  only 
that  it  must  be  of  a  type  so  constructed  as  to  be  able  to  encounter  the 
ordinary  risks  of  transportation,  but  also  that  it  must  be  perfect  in  all 
its  parts.^**  Any  default  in  either  one  of  these  respects  is  negligence 
for  which  the  carrier  is  liable,  if  injury  results  in  consequence  thereof 
to  goods  shipped.  Thus  where  it  appears  that  a  ventilated  car  is 
the  only  safe  means  of  transporting  dried  apples,  a  carrier  which, 
having  undertaken  to  transport  such  apples,  carries  them  in  an  ordi- 
nary box  car,  is  liable  for  damage  resulting  from  the  unsuitableness 
of  the  car  for  such  shipment.*^  Or,  if  while  the  type  of  car  furnished 
is  proper  enough,  the  one  provided  is  imperfect,  as  where  a  shipper  is 
furnished  with  a  defective  refrigerator  car  whereby  property  shipped 
therein  becomes  heated  and  spoiled,  the  carrier  is  answerable  to  the 
shipper  for  the  resulting  damages.^'   And  where  the  car  furnished 

7.  State  V.  Republican  Valley  R.  Co.  &  Mining  Co.,  63  Pa.  St.  14,  3  Am. 
17  Neb.  647,  24  N.  "W,  329,  52  Am.  Rep.  515;  Louisville  &  N.  R.  Co.  v. 
Rep.  424.  Dies,  91  Tenn.  177,  18  S.  W.  266,  30 

8.  See  State  v.  White  OaJt  R.  Co.,  A.  S.  R.  871;  New  York,  P.  &  N.  R. 
65  W.  Va.  15,  64  S.  E.  630,  28  L.R.A.  Co.  v.  Cromwell,  98  Va.  227,  35  S.  E. 
(N.S.)  1013.  Where  the  point  is  dis-  444,  81  A.  S.  R.  722,  49  L.R.A.  462; 
cussed  though  not  decided.  Ayres  t;.  Chicago  &  N.  W.  Ry.  Co., 

9.  Griffith  v.  Cave,  22  Col.  534,  83  71  Wis.  372,  37  K.  W.  432,  5  A.  S.  B. 
Am.  Dec.  82;  Merchants'  Dispatch  &  226. 

Transp.  Co.  v.  Corafortb,  3  Colo.  280,  10.  Empire  Transp.  Co.  v.  Wara- 
25  Am.  Rep.  757;  Beard  v.  Illinois  sutta  Oil  Refining  &  Mining  Co.,  63 
Cent.  Ry.  Co.,  79  la.  518,  44  N.  W.  Pa.  St.  14,  3  Am.  Rep.  515. 
800,  18  A.  S.  R.  381,  7  L.R.A.  280;  11.  F.  D.  Forrester  &  Co.  v.  South- 
Smith  V.  New  Haven  &  N.  R.  Co.,  12  em  R.  Co.,  147  N.  C.  553,  61  S.  E. 
Allen  (Mass.)  531,  90  Am.  Dec.  166;  524,  15  Ann.  Cas.  143,  18  L.R.A. 
Chicago,  B.  &  Q.  R.  Co.  v.  Williams,  (N.S.)  508. 

61  Neb.  608,  85  N.  W.  832,  55  L.R.A.  12.  Chicago  &  A.  R.  Co.  v.  Davis, 
289;  F.  D.  Forrester  &  Co.  v.  South-  159  111.  53,  42  N.  E.  382,  50  A.  S.  R. 
em  R.  Co.,  147  N.  C.  553,  61  S.  E.  143;  Empire  Transp.  Co.  v.  Wamsutta 
524,  15  Ann.  Cas.  143  and  note,  18  Oil  Refining  &  Miniog  Co.,  63  Pa.  St 
L.R.A.(N.S.)  508  and  note;  Empire  14,  3  Am.  Rep.  515. 
Transp.  Co.  v.  Wamsutta  Oil  Refining     10  L.R.A.(N.S.)  318  not& 
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is  defective  the  carrier  is  liable  for  damages  caused  thereby,  notwith- 
standing the  fact  that  the  injury  complained  of  did  not  occur  until 
the  shipment  was  beyond  its  own  line.^*  Moreover  it  is  well  settled 
that  a  carrier  cannot  escape  responsibility  by  carrying  its  freight  in 
cars  furnished  or  owned  by  another  company.'*  Therefore  the  failure 
of  another  to  furnish  t^e  cars  to  a  carrier  is  no  excuse  for  its  failure  to 
provide  the  proper  facilities.'*  Kor  can  a  railway  company  escape  its 
duty  of  keeping  a  refrigerator  car  necessary  for  the  transportation  of 
fruit  properly  iced  by  securing  the  car  from  an  independent  contractor 
and  delegating  to  it  the  duty  of  icing  the  car.'* 

157.  Type  of  Car  Required  for  Perishable  Goods. — ^To  determine  just 
what  kind  of  a  car  must  be  employed  by  a  carrier  in  the  transporta- 
tion of  a  particular  shipment  the  nature  of  the  goods  to  be  carried 
must  be  considered.  Thus  while  some  metals  may  be  transported  on 
open  cars,  yet  it  has  been  held  that  a  railroad  is  negligent  in  carrying 
cotton  bales  on  flat  cars  where  they  are  exposed  to  ignition  by  sparks 
from  the  engine,  instead  of  placing  them  in  box  cars."  Many  articles 
of  commerce,  when  transported,  must  be  protected  from  the  elements, 
as  rain,  sunshine  and  heat,  and  cars  provided  for  their  reception 
must  be  fitted  out  with  these  factors  in  mind.'^  Live  animals  must 
have  food  and  water  when  the  distance  of  transportation  demands 
it."  Fruit,  and  some  other  perishable  articles,  must  be  carried 
with  expedition  and  protection  from  frost.  So,  throughout,  the 
carrier  must  attend  to  the  character  of  the  goods  he  trans- 
ports, and  this  obligation  may  at  times,  as  in  the  case  of  fruits 
and  other  perishable  goods,  require,  him  to  provide  refrigerator 
cars,  or  cars  with  heating  or  icing  facilities.  In  some  of  the  earlier 
cases  the  duty  of  a  carrier  to  furnish  refrigerator  cars  was  either 
denied  or  very  narrowly  limited,**  but  with  the  growth  of  the  business 
of  transporting  perishable  products  for  great  distances,  and  the 
general  employment  of  refrigerator  cars,  the  courts  have  tended  more 

13.  15  Ann.  Cas.  145  note.  C.  271,  43  S.  E.  684,  61  LJI.A.  824; 

14.  Atlantic  Coast  Line  R.  Co.  v.  New  York,  P.  &  N.  R.  Co.  v.  Cromwell, 
Geraty,  166  Fed.  10,  91  C.  C.  A.  602,  98  Va.  227,  35  S.  E.  444,  81  A.  S.  R. 
20  L.R.A.(N.S.)  310  and  note;  Louis-  722,  49  L.R.A.  462. 

\'ille  &  N.  R.  Co.  V.  Dies,  91  Tenn.  177,  16.  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 

18  S.  W.  266,  30  A.  S.  R.  871;  New  Renfroe,  82  Ark.  143,  100  S.  W.  889, 

York,  P.  &  N.  R.  Co.  v.  Cromwell,  98  118  A.  S.  R.  58,  10  L.R.A.(N.S.)  317. 

Va.  227,  35  S.  E.  444,  81  A.  S.  R.  722,  17.  18  L.R.A.(N.S.)  510  note. 

49  L.R.A.  462.  18.  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 

130  A.  S.  R.  448  note.    And  see  Renfroe,  82  Ark.  143,  100  S.  W.  889, 

Ladd  V.  New  York,  N.  H.  &  H.  R.  Co.,  118  A.  S.  R.  58,  10  L.R.A.(N.S.)  317 

193  Mass.  359,  79  N.  E.  742,  9  Ann.  and  note;  Cleveland,  C.  C.  &  St.  L. 

Cas.  988,  9  L.R.A.(N.S.)  874,  where  R.  Co.  v.  Louisville  Tin  &  Stove  Co., 

same  general  principle  is  enanciated,  33  Ky.  L.  Rep.  924,  111  S.  W.  358, 

though  it  is  applied  in  an  action  for  17  L.R.A.(N.S.)  1034. 

personal  injuries.  19.  See  Cabriers  of  Live  Stock. 

16.  Mathis  v.  Southern  R.  Co.,  65  S.  20.  10  L.R.A.(N.6.)  317  note. 
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and  more  to  the  conclusion  that  as  the  common  law  undoubtedly 
required  a  carrier,  having  received  a  perishable  cargo,  to  exercise  the 
care  and  diligence  necessary  to  protect  it,  such  care  would  include 
proper  refrigeration  according  to  established  custom.*  Thus  it  has 
been  held  that  where  a  carrier  has  accepted  such  a  commodity  as 
butter  for  shipment  it  cannot  escape  liability  for  damage  thereto 
from  the  heat  during  transportation,  by  the  fact  that  it  did  not  have 
refrigerator  cars  ready  for  use, — at  least  when  the  freight  could 
have  been  carried  safely  by  the  use  of  ice  in  the  cars  which  were 
used,  even  though  the  rate  of  charges  was  for  common  cars,  since 
the  carrier  was  not  restricted  by  the  rate  named  from  claiming  and 
enforcing  the  payment  of  a  just  compensation  for  charges  incurred 
on  account  of  outlays  made  in  order  safely  to  transport  the  goods* 
So  where  the  testimony  establishes  that  refrigerator  cars  are  usually 
employed  in  winter  for  the  shipment  of  fruit,  being  well  adapted  to 
exclude  the  cold,  and  that  fruit  shipped  in  a  common  box  car 
will  freeze  in  ordinary  winter  weather,  while  if  shipped  with  due  care 
in  a  refrigerator  or  other  car  adapted  to  keep  out  the  cold,  it  will  not 
freeze  in  severe  winter  weather,  the  carrier  is  liable  for  damages 
occasioned  by  the  freezing  of  fruit  which  was  being  transported  in 
an  ordinary  box  cfu*.'  But  where  there  is  no  evidence  of  an  agreement 
on  the  part  of  the  carrier  to  ship  a  lot  of  pineapples,  less  than  a 
car  load,  in  a  ventilated  car,  and  there  is  evidence  that  it  is  customary 
for  fruit  to  be  carried  in  such  cars  only  when  whole  car  loads  are 
offered  for  shipment  and  then  usually  under  special  contract,  there 
is  no  obligation  on  the  part  of  the  carrier  to  ship  the  goods  in  question 
in  a  ventilated  or  other  suitable  kind  of  special  car,  so  as  to  render 
it  liable  in  damages  for  injury  resulting  from  the  excessive  heat 
of  a  closed  box  car,  where  the  bill  of  lading  exempts  the  carrier  from 
liability  for  loss  or  damages  from  causes  incident  to  transportation  * 
158.  Duty  of  Shipper  to  Inspect  Car;  Shipper's  Knowledge  of  Un- 
safe Condition. — Although  there  is  very  little  direct  authority  on  the 
question,  it  may  be  laid  down  as  a  clearly  established  rule  of  law 
that  no  duty  is  imposed  upon  a  shipper  to  inspect  the  car  furnished 

1.  Merchants'  Dispatch  &  Transp.  271,  43  S.  E.  684,  61  L.R.A.  824. 

Co.  V.  Cornforth,  3  Colo.  280,  25  Am.  10  L.R.A.(N.S.)  317  note;  18  L.R.A. 

Rep.  757;  Chicago  &  A.  R.  Co.  v.  (N.S.)  509  note;  15  Ann.  Cas.  146 

Davis,  159  111.  53,  42  N.  E.  382,  50  note. 

A.  S.  R.  143;  Beard  v.  Illinois  Cent.  2.  Beard  v.  Illinois  Cent.  Ry.  Co., 

Ry.  Co.,  79  la.  518,  44  N.  W.  800,  18  79  la.  518,  44  N.  W.  800,  18  A.  S.  R. 

A.  S.  R.  381  and  note,  7  L.R.A.  280;  381,  7  L.R.A.  280. 

Johnson  v.  Toledo,  S.  &  M.  R.  Co.,  10  L.R.A.(N.S.)  318  note. 

133  Mich.  596,  95  N.  W.  724,  103  A.  3.  Merchants'  Dispatch  &  Transp. 

S.  R.  464;  Baker  v.  Boston  &  M.  R.  Co.  v.  Cornforth,  3  Colo.  280,  25  Am. 

Co.,  74  N.  H.  100,  65  Atl.  386,  124  Rep.  757. 

A.  S.  R.  937,  12  Ann.  Cas.  1072;  18  L.R.A.(N.S.)  509  note. 

Mathis  V.  Southern  R.  Co.,  65  S.  C.  4.  18  L.B.A.(N.S.)  510  note. 
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him  by  the  carrier  for  the  transportation  of  his  goods,  except  possibly 
in  a  few  instances  where  he  has,  by  his  own  act,  or  by  special  con- 
tract, assumed  the  responsibility  for  the  selection  of  the  car.  Thua 
it  has  been  held  that  a  railroad  company  cannot  escape  liability 
for  injury  through  rust  to  metal  loaded  into  one  of  its  cats,  by  the 
facts  that  the  car  was  sent  to  the  shipper  loaded  with  soda  ash^ 
the  nature  of  which  is  to  cause  the  boards  of  the  car  to  shrink  and 
expose  its  contents  to  the  weather  and  to  cause  metal  to  rust,  and 
that  he  reloaded  it  with  the  metal  without  exercising  reasonable  care 
to  ascertain  whether  or  not  it  was  in  fit  condition  for  the  intended 
use.*  That  a  carrier  cannot  devolve  on  the  shipper  the  duty  of  in- 
specting the  car  furnished  for  the  transportation  of  his  property 
results  logically  from  the  position  that,  since  it  is  the  plain  duty 
of  the  carrier  to  furnish  a  car  properly  equipped  and  in  proper  con- 
dition for  the  trip  and  for  the  particular  service  contemplated,  it 
is  against  the  poUcy  of  the  law  to  permit  him  to  evade  this  duty 
by  attempting  to  make  a  car  inspector  of  the  shipper,  who  may 
know  nothing  about  cars  or  their  equipment.*  Consequently  the 
liability  of  the  carrier  for  not  furnishing  a  safe  and  suitable  car  is 
not  excused  by  the  fact  that  the  shipper  examined  the  car  and  then 
accepted  it  without  oflfering  any  objection  to  its  fitness.'  And  this 
is  especially  true  where  the  carrier  had  knowledge  of  the  fact  that  the 
car,  although  apparently  safe  and  sound,  contained  hidden  defects 
which  thereafter  caused  the  injury.*  In  truth  so  obligatory  is  the 
duty  of  carriers  to  furnish  suitable  vehicles  and  appliances  for  the 
transportation  of  property  received  to  be  carried,  deemed  by  some 
courts  to  be,  that 'they  have  held  that  the  fact  that  a  shipper  volun- 
tarily made  use  of  a  car  after  becoming  aware  of  its  unsafe  character 
will  not  relieve  the  company  from  liability  for  loss  occasioned  by 
the  insufficiency  thereof.'  But  it  has  been  held  that  the  fact  that  a 
shipper  examines  a  car  provided,  and  accepts  it  as  sufficient  and 
suitable,  is  an  admission  which  places  on  the  shipper  the  burden  of 
showing  ih&t  it  was  unsafe  and  unsuitable ;     also  there  appears  to 

5.  Cleveland,  C,  C.  &  St.  L.  R.  Co.  Dies,  91  Tenn.  177,  18  S.  W.  266,  30 
tj.  Louisville  Tin  &  Stove  Co.,  Ill  S.  A.  S.  R.  871. 

W.  358,  33  Ky.  L.  Rep.  924, 17  L.R.A.  9.  Ogdensburg  &  L.  C.  R.  Co.  v. 

(N.S.)  1034  and  note.  Pratt,  22  Wall.  123,  22  TJ.  S.  (L. 

6.  Blateher  v.  Philadelphia,  B.  &  W.  ed.)  827;  F.  D.  Forrester  &  Co.  v. 
R.  Co.,  31  App.  Cas.  (D.  C.)  385,  16  Southern  R.  Co.,  147  N.  C.  553,  61 
L.R.A.(N.S.)  991.  S.  E.  524, 15  Ann.  Cas.  143, 18  L.R.A. 

7.  Peters  v.  New  Orleans,  J.  &  G.  (N.S.)  508;  Normile  v.  Northern  Pae. 
N.  R.  Co.,  16  La.  Ann.  222,  79  Am.  R.  Co.,  36  Wash.  21,  77  Pac.  1087,  67 
Dec.  578.  L.R.A.  271. 

130  A.  S.  R.  462  note.  130  A.  S.  R.  461  note;  17  L.R.A. 

8.  Lake  Erie  &  W.  R.  Co.  v.  Hoi-  (N.S.)  1035  note;  19  L.R.A.(N.S.) 
land,  162  Ind.  406,  69  N.  E.  138,  63  953  note. 

L.R.A.  948;  LouisviUe  ft  N.  R.  Co.  v.  10.  36  L.R.A.(N.S.)  412  note. 
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foe  some  authority  for  the  rule  that  where  the  defects  in  a  car  are 
apparent,  or  are  pointed  out  to  the  shipper,  and  with  full  knowledge 
of  such  defects  he  accepts  the  car,  the  carrier  will  not  be  responsible 
for  injuries  caused  thereby. 

159.  Effect  of  Selection  of  Car  by  Shipper. — ^While,  as  has  been 
seen,  a  shipper  is  under  no  obligation  to  inspect  a  car,  and  many 
cases  hold  that  mere  knowledge  on  his  part  that  a  car  is  unsuitable 
or  defective  will  not  exempt  the  carrier  from  liability  for  losses  due  to 
such  condition,  there  are  cases  holding  that  where  a  shipper  himself 
assumes  the  duty  of  selecting  a'  car,  the  carrier  is  not  responsible 
if  he  selects  a  car  tiiat  is  insufficient.  Thus  it  has  been  held  that 
an  agreement  between  a  consignor  and  a  carrier  that  the  former 
may  select,  from  among  the  cars  delivered  to  it  upon  its  side  track, 
sudi  cars  as  it  shall  deem  suitable  for  its  shipments,  is  not  contrary 
to  public  policy;  and  where  the  shipper,  under  such  an  agreement, 
selects  a  car  which  is  unsuitable  for  the  transportation  of  its  goods, 
the  carrier  is  not  liable  to  the  consignee  for  injuries  caused  thereby 
to  such  goods.  But  in  such  a  case  there  must  be  entire  freedom 
of  choice  on  the  part  of  the  shipper ;  he  must  be  left  to  the  exercise 
of  his  own  judgment  and  must  not  be  deceived  or  misled  by  the  carrier. 
Moreover  {he  carrier  should  take  care  that  the  shipper  has  full  knowl- 
edge of  the  condition  of  the  car.  However,  thb  does  not  render 
it  incumbent  on  the  carrier  to  point  out  palpable  defects  of  a  nature 
that  could  not  be  overlooked  without  some  degree  of  negUgence,  al- 
though it  is  incumbent  on  the  carrier,  in  case  the  car  selected  has 
defects  which  were  not  pointed  out,  to  show  affirmatively  that  they 
were  open,  visible,  tind  apparent**  Furthermore  it  must  be  borne 
in  mind,  that  regardless  of  the  above-mentioned  holdings,  which 
with  the  limitations  given  and  by  virtue  of  special  circumstances 
may  be  sound  enough,  the  great  weight  of  authority  supports  the 
rule  that  a  common  carrier  cannot  as  a  prerequisite  to  the  fulfilment 
of  its  duty  to  furnish  safe  cars  exact  from  the  sliippcr  a  contract 
requiring  him  to  inspect  and  select  his  car,  since  the  carrier's  failure 
to  furnish  a  safe  and  suitable  car  is  regarded  as  being  in  itself  negli- 
gence, and  such  a  contract  would  allow  the  carrier  to  contract  for 
exemption  from  responsibility  for  its  own  negligence.**  • 

160-165.  Rule  against  Discrimination  in  Facilities. — A  cardinal 
principle  in  the  law  of  carriers  is  that  a  common  carrier  of  freight  must 

11.  Betts  V.  Farmers'  Loan  &  Trust  110  A.  S.  R.  310,  4  Ann.  Cas.  1140 
Co.,  21  Wis.  80,  91  Am.  Dec.  460.         and  note  (selection  of  car  by  shipper). 

130  A.  S.  R.  447  note.  18  L.R.A.(N.S.)  511  note;  19  L.R.A. 

12.  Cleveland,  C,  C.  &  St.  L.  B.  Co.  (N.S.)  954  note;  4  Ann.  Cas.  1144 
t).  Louisville  Tin  &  Stove  Co.,  Ill  S.  note. 

W.  358,  33  Ky.  L.  Rep.  924, 17  L.R.A.  13.  Adams  v.  Colorado  &  S.  R.  Co., 

(N.S.)  1034;  FrohUch  v.  Pennsylvania  49  Colo..475, 113  Pac.  1010,  36  LJI.A. 

Co.,  138  Mich.  116,  101  N.  W,  223,  (N.S.)  412  and  note;  Lake  Erie  &  W.. 
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serve  the  public  indifferently;  he  must  carry  for  all  alike,  without 

partiality  or  favor  to  any  one.  He  may  be  a  common  carrier  of  one 
kind  of  property  and  not  of  another;  but,  as  to  goods  of  which  he 
is  a  common  carrier  he  cannot  discriminate  injuriously  against  any 
person  in  the  matter  of  furnishing  transportation  facilities.  Instead, 
every  individual  in  the  community,  on  payment  of  a  reasonable 
compensation,  and  by  complying  with  the  prescribed  rules  and  regu- 
lations of  the  carrier  haa  an  equal  right  to  demand  of  it  transporta- 
tion, which  the  carrier,  to  the  extent  of  its  liability,  is  bound  to  pro- 
vide to  all  who  may  apply,  in  the  order  of  their  application.  Where 
a  carrier's  facilities  are  adequate  to  satisfy  all  demands  no  question 
will  ordinarily  arise  as  to  discrimination.  But  where  as  a  consequence 
of  an  unusual  rush  of  business,  limited  resource,  or  other  cause,  the 
demand  for  cars  exceeds  the  available  supply,  then,  since  a  carrier 
must  exercise  some  judgment  and  discretion  in  the  apportionment  of 
its  facilities,  it  is  not  always  an  easy  matter  to  determine  whether  or 
not  unfair  discrimination  exists,  but  each  case  must  depend  more  or 
less  on  its  own  peculiar  circumst£mces,  and  very  frequently  the  con- 
trolling factor  is  the  good  faith  of  the  carrier.  The  rule  against  dis- 
crimination in  respect  of  shipping  facilities  also  forbids  carriers  to 
favor  one  locality  at  the  expense  of  others,  arbitrarily  to  give  a  prefer- 
ence to  the  transportation  of  goods  of  a  particular  character,  or  to 
afford  special  services  to  some  shippera  and  to  refuse  such  services  to 
other  shippers  similarly  situated.  These  and  other  matters  in  regard 
to  the  subject  of  discrimination  by  carriers  have  been  fully  treated  in 
a  preceding  part  of  this  article.** 

166.  Enforcement  of  Obligation  by  Mandamus  or  Mandatory  In- 
junction.— Whenever  a  carrier  refuses  without  sufficient  legal  excuse 
to  accept  goods  for  carriage  or  to  furnish  adequate  facilities  as  required 
by  law,  there  immediately  results  a  civil  obligation  on  its  part  to 
respond  in  damages  to  the  party  injured  by  its  wrongful  refusal. 
In  consequence  it  is  sometimes  found  stated  that  as  this  remedy  by  an 
action  for  damages  is  generally  adequate  to  secure  a  shipper's  rights, 
a  resort  to  the  extraordinary  writ  of  mandamus  is  unnecessary  and 
will  not  be  allowed.**  The  better  and  prevailing  view,  however, 
appears  to  be  that  while  undoubtedly  the  remedy  by  a  suit  for  dam- 
ages exists,  it  is  not  the  only  means  of  relief  which  the  law  provides, 
but  mandamus  or  in  a  proper  case  a  mandatory  injunction  will  issue 
to  compel  the  carrier  to  carry  out  the  quasi-public  objects  for  which  it 

R.  Co.  V.  Holland,  162  Ind.  406,  69    ,  14.  See  supra,  par.  35-37. 
N.  E.  138,  63  L.R.A.  948;  Louisville      IB.  See  Southern  Exp.  Co.  «.  Rose 
&  N.  R.  Co.  V.  Dies,  91  Tenn.  177,  18  Co.,  124  Ga.  581,  53  S.  E.  185,  5 
S.  W.  266,  30  A.  S.  R.  871.  L.RA.(N.S.)  619,  where  this  propo- 

17  LJl.A.(N.S.)  1035  note;  15  Ann.  sition  is  discussed. 
Cas.  147  note.    See  also  infra,  par. 
230  et  9eq. 
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was  created,  as  for  instance,  to  serve  the  public  impartially  and  with- 
out discrimination.**  True  it  is  that  where  a  carrier  fails  in  perform- 
ing a  distinctively  public  duty  proceedings  should  be  instituted  by  the 
commonwealth  at  the  instance  of  the  attorney-general,  liut  it  is  now 
generally  held  both  in  England  and  in  this  country  that  all  those  who 
are  legally  capable  of  bringing  an  action  are  also  legally  capable  of 
applying  to  the  court  for  the  writ  of  mandamus,  where  the  defendant 
owes  a  duty  in  the  performance  of  which  the  prosecutor  has  a  peculiar 
interest,"  and  that,  therefore,  a  common  carrier  owing  a  specific 
obligation  to  a  shipper  cannot  drive  him  to  an  action  for  damages 
and  by  the  payment  of  money  resist  the  performance  of  a  specific 
affirmative  legal  duty.*^  Also  in  many  jurisdictions  by  statute  the 
right  to  enforce  by  mandamus  the  performance  of  a  public  duty  by 
a  corporation  as  a  railroad  company  is  given  to  a  private  party  having 
a  special  interest  in  tlie  matter  without  regard  to  whether  or  not  he 
possesses  an  adequate  remedy  by  a  suit  for  damages  for  its  nonper- 
formance,** But  of  course  it  must  be  remembered  that  an  applica- 
tion for  a  writ  of  mandamus  is  an  appeal  to  the  discretion  of  the  court 
which  may  in  the  exercise  of  its  discretion  refuse  to  grant  it  if  it 
appears  that  injustice  may  be  done  by  the  enforcement  of  this  form 
of  remedy.*" 


VII.  Delivery  to  Carrier 

167.  Delivery  as  Marking  Beginning  of  Carrier's  Liability. — 

A  contract  with  a  common  carrier  for  the  transportation  of  property 
is,  as  is  well  known,  one  of  bailment;  consequently,  in  order  to  charge 
him  for  its  loss,  it  is  necessary  to  establish  as  a  fact  that  it  was  de- 
livered to  and  accepted  by  him  for  that  purpose,  and  until  such 
delivery  and  acceptance  he  is  ordinarily  not  responsible  for  the  safety 
of  articles  intended  for  shipment. The  point  of  time  marking  the 
commencement  of  the  carrier's  liability  is  therefore  that  moment 
when  the  shipper  surrenders  the  entire  custody  of  his  goods,  and  the 

16.  Louisville  &  N.  R.  Co.  v.  Pitts-  51  La.  Ann.  29,  24  So.  803,  72  A.  S. 
burg  &  K.  Coal  Co.,  Ill  Ky.  960,  64  R.  442. 

S.  W.  969,  98  A.  S.  R.  447,  55  L.R.A.  19.  Southern  Exp.  Co.  r.  Rose  Co., 

601  (mandatory  injunction);  Cumber-  124  Ga.  581,  53  S.  E.  185,  5  L.R.A. 

land  Telephone  &  Telegraph  Co.  v.  (N.S.)  619;  State  r.  White  Oak  R.  Co., 

Morgan's  L.  &  T.  R.  Co.,  51  La.  Ann.  65  W.  Va.  15,  64  S.  E.  630,  28  L.R.A. 

29,  24  So.  803,  72  A.  S.  R.  442  and  (N.S.)  1013  and  note, 

note  (mandamus).  20.  Loraine  v.  Pittsburg,  J.,  E.  & 

8  L.R.A.(N.S.)  114  note.    And  see  E.  R.  Co.,  205  Pa.  St.  132,  54  Atl.  580, 

Injunctions;  Mandamus.  61  L.R.A.  502. 

17.  Loraine  v.  Pittsburg,  J.,  E.  &  21.  Tate  r.  Yazoo  &  M.  V.  R.  Co., 
E.  R.  Co.,  205  Pa.  St.  132,  54  Atl.  580,  78  Miss.  842,  29  So.  392,  84  A.  S.  B. 
61  L.R.A.  502.  649. 

18.  Cumberland  Telephone  &  Tele-  136  A.  S.  B.  69  Dote. 
graph  Co.  v.  Morgan's  L.  &  T.  B.  Co., 
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CMrier  receives  complete  control  of  them,  for  the  purpose  of  shipment 
at  the  earliest  practicable  opportunity  in  the  usual  course  of  business.** 
When  this  occurs  the  delivery  is  complete,  and  it  matters  not  that 
they  are  not  immediately  put  in  ^nsitu,  but  are  furst,  for  his  own 
convenience,  and  as  only  preparatory  to  the  voyage  or  journey,  tem- 
porarily deptsited  on  his  wharf  or  in  his  store.  In  such  case,  the 
d^Mmt  is  a  mere  accessory  to  the  carriage,  and  does  not  postpone  the 
commencement  of  his  liability  as  a  common  carrier  to  the  time  when 
they  shall  be  actually  put  in  motion  towards  the  place  of  their  des- 
tination.*' Thus,  although  a  shipper  has  agreed  to  load  his  property 
in  the  cars,  and  has  not  yet  done  so,  the  carrier  is  liable  for  its  loss 
if  it  has  been  placed  in  his  freight-house  for  the  purpose  of  shipment, 
with  the  consent  and  under  the  direction  of  bis  freight  agent,  and 
is  ready  for  immediate  transportation,  and  the  cause  of  delay  is  the 
failure  of  the  carrier  to  furnish  the  requisite  cars.**  But,  on  the 
contrary,  as  there  is  no  divided  duty  of  safe-keeping,  and  no  appor- 
tionment, in  tiie  event  of  a  loss,  between  the  owner  and  the  carrier, 
the  surrender  of  control  over  the  goods  by  the  shipper  must  be  such  as 
to  give  the  carrier  the  unqualified  right  to  put  them  at  once  in  itinere, 
and  the  carrier  must  have  received  Uiem  for  that  purpose.  If  goods 
that  are  not  yet  ready  for  shipment  are  delivered  to  him  to  be  stored 
for  a  certain  time,  or  until  further  orders  from  the  owner,  or  until  the 
happening  of  some  contingency  or  compliance  with  some  condition, 
the  carrier  becomes  a  mere  depositary  or  bailee,  and  his  liability  is 
measured  only  by  the  principles  governing  that  relation,  and  is  not 
that  of  a  carrier.*^    So  if  a  part  only  of  the  goods  to  be  carried  is 

22.  Garner  v.  St.  Louis,  I.  M.  &  S.  Pencil  Co.  v.  Nashville,  C.  &  St.  L. 

R.  Co.,  79  Ark.  353,  96  S.  W.  187, 116  Ry.,  124  Tenn.  57,  134  S.  W.  613,  32 

A.  S.  R.  83  and  note;  Griffith  v.  Cave,  L.R.A.(N.S.)  323. 

22  Cal.  534,  83  Am.  Dec.  82;  Southern  97  A.  S.  R.  84  note. 

Exp.  Co.  V.  Newby,  36  Ga.  635,  91  23.  Judson  v.  Western  K.  Corp.,  4 

Am.  Dee.  783;  Illinois  Cent.  R.  Co.  v.  Allen  (Mass.)  520,  81  Am.  Dec.  718; 

Smyser,  38  111.  354,  87  Am.  Dec.  301  Fitchburg  &  W.  R.  Co.  v.  Hanna,  6 

and  note;  Illinois  Cent.  R.  Co.  v.  Gray  (Mass.)  539,  66  Am.  Dec.  427 

Frankenberg,  54  111.  88,  5  Am.  Rep.  and  note;  Moses  v.  Boston  &  M.  R. 

92;  Judson  v.  Western  R.  Corp.,  4  Co.,  32  N.  H.  523,  64  Am.  Dec.  381; 

Allen  (Mass.)  520,  81  Am.  Dec.  718;  Blossom  v.  Griffin,  13  N.  Y.  569,  67 

Gass  t7.  New  York,  P.  &  B.  R.  Co.,  99  Am.  Dee.  75. 

Mass.  220,  96  Am.  Dec.  742;  Barron  59  A.  S.  R.  70  note. 

V.  Eidredge,  100  Mass.  455, 1  Am.  Rep.  24.  London  &  L.  Fire  Ins.  Co.  v. 

126;  Burrowes  v.  Chicago,  B.  &  Q.  R.  Rome,  W.  &  0.  R.  Co.,  144  N.  Y.  200, 

Co.,  85  Neb.  497,  123  N.  "W.  1028,  34  39  N.  E.  79,  43  A.  S.  R.  752  and  note. 

L.R.A.(N.S.)  220;  Hamilton  v.  Mc-  25.  St.  Louis,  I.  M.  &  S.  Ry.  Co. 

Pherson,  28  N.  Y.  72, 84  Am.  Dec.  330;  v.  Murphy,  60  Ark.  333,  30  S.  W.  419, 

Kansas  City  M.  &  0.  R.  Co.  r.  Cox,  46  A.  S.  R.  202;  St.  Louis,  I.  M.  & 

25  Okla.  774,  108  Pac.  380,  32  L.R.A.  S.  R.  Co.  v.  Citizens'  Bank  of  Little 

(N.S.)  313  and  note;  Maybin  v.  South  Rock,  87  Ark.  26,  112  S.  W.  154, 128 

Carolina  R.  Co.,  8  Rich.  L.  (S.  C.)  A.  S.  R.  17;  Burrowes  v.  Chicago,  B. 

240,  64  Am.  Dec.  753;  American  Lead  ft  Q.  B.  Co.,  85  Neb.  497,  123  N.  W. 
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delivered  and  such  part  is  lost  or  injured  while  awaiting  the  deliver>' 
of  the  remainder,  the  liability  of  the  carrier  is  that  of  a  warehouse- 
man only,  since  the  duty  of  immediate  transportation  has  not  yet 
arisen.^  But  it  seems  that  where  a  common  carrier,  who  is  also  a 
warehouseman,  receives  freight  to  be  forwarded,  he  is  presumed,  in 
the  absence  of  evidence  to  the  contrary,  to  receive  it  in  his  capacity 
as  carrier.*  Also,  it  may  be  noted,  where  a  railroad  corporation  re- 
ceives freight  for  delivery  over  a  railroad  leased  to  it,  it  cannot  dii^ute 
ite  liability  therefor  on  the  ground  that  such  lease  is  void.* 

168.  Delivery  and  Acceptance,  in  General. — That  the  true  legal  test 
of  the  common  carrier's  liability  is  a  complete  delivery  has  already 
been  shown.*  But  the  statement  of  the  law  is  much  easier  than  its 
application  to  the  facts  of  each  particular  case.  Acceptance,  it  is 
clear,  may  be  either  actual  or  constructive.*  The  general  rule  is, 
that  the  property  must  be  delivered  into  the  hands  of  the  carrier  him- 
self, or  of  his  servant,  or  some  person  authorized  by  him  to  receive  it; 
and  if  it  is  merely  deposited  in  the  yard  of  an  inn,  or  upon  a  wharf 
to  which  the  carrier  resorts,  or  is  placed  in  a  carrier's  cart,  vessel,  or 
carriage,  without  the  knowledge  and  acceptance  of  the  carrier,  his 
servants  or  agents,  there  is  no  delivery  of  the  property,  and  he,  conse- 
quently, cannot  be  made  responsible  for  its  loss.*  But  this  rule  is 
subject  to  any  conventional  arrangement  between  the  parties  in  regard 
to  the  mode  of  delivery,  and  prevails  only  where  there  is  no  such 
arrangement.  It  is  competent  for  them  to  make  such  stipulations  on 
the  subject  as  they  see  fit ;  and  when  made,  these,  and  not  the  general 
law,  are  to  govern.  If,  therefore,  they  agree  that  the  property  may  be 
deposited  for  transportation  at  any  particular  place,  and  without  any 
express  notice  to  the  carrier,  such  deposit  merely  would  be  a  sufficient 
delivery.'  For  instance,  if  the  property  be  deposited  at  a  designated 
station,  in  accordance  with  a  conventiontd  arrangement  between  the 
parties  in  respect  to  the  mode  of  delivery,  or  if  it  be  deposited  with  a 

1028,  34  L.R.A.(N.S.)  220;  Moses  v.  Co.,  13  Gray  (Mass.)  124,  74  Am.  Dee. 

Boston  &  M.  R.  Co.,  24  N.  H.  71,  55  624. 

Am.  Dec  222;  London  &  L.  Fire  Ins.  4.  See  supra,  par.  167. 

Co.  V.  Rome,  W.  ft  O.  R.  Co.,  144  N.  5.  Merriam  v.  Hartford  ft  N.  H.  R. 

T.  200,  39  N.  E.  79,  43  A.  S.  R.  752;  Co.,  20  Conn.  354,  52  Am.  Dec  344; 

Wells  V.  Wilmington  ft  W.  R.  Co.,  51  Witzler  v.  Collins,  70  Me.  290,  35  Am. 

N.  C.  47,  72  Am.  Dec.  556.  Rep.  327;  Southern  R.  Co.  v.  Bickley, 

13  LJI.A.  33  note;  32  LJlJl.(N.S.)  McQore  ft  Co.,  119  Tain.  528,  107 


1.  Clara  Tamer  Co.  v.  New  York,  Cas.  910, 14  LJl.A.(N.S.)  859;  Farm- 
N.  H.  ft  H.  R.  Co.,  86  Conn.  71,  84  ers'  ft  Me^anies'  Bank  v.  Champlain 
Atl.  298,  Ann.  Cas.  1913D  637  and  Transp.  Co.,  16  Vt.  53,  42  Am.  Dee. 
note.  491.  See  infra,  par.  170. 

2.  Ladue  v.  Griffith,  25  N.  T.  364,  6.  5  Eng.  Rol.  Cas.  261  note. 


3.  McCluer  v.  Manchester  ft  L.  R.  Co.,  20  Conn.  354,  52  Am.  Dec  344. 
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S.  W.  680, 123  A.  S.  R.  754, 14  Ann. 


82  Am.  Dec.  360. 
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third  person  who  is  authorized  by  the  carrier  to  execute  a  bill  of  lading 
in  the  name  of  the  carrier,  then  such  mode  of  delivery  is  as  complete  as 
if  the  property  had  been  actually  deposited  with  the  carrier.^  A  de- 
livery of  goods  to  a  servant  or  duly  authorized  agent  of  a  common  car- 
rier, who  is  in  the  habit  of  receiving  such  goods  in  the  ordinary  scope 
of  his  employment,  is  a  sufficient  delivery  to  make  the  carrier  re- 
sponsible for  their  loss,  notwithstanding  any  general  or  special  in- 
structions given  the  agent,  of  which  the  shipper  is  ignorant  and  has 
no  notice.*  Moreover,  it  seems  that  a  station  agent  has  authority 
generally  to  consent  to  any  special  arrangement  in  regard  to  the  mode 
of  deliver}',  and  such  agreements  will  be  binding  on  the  carrier." 

169.  Deposit  at  Unusnal  Places.— At  common  law,  ft  carrier  of 
goods  was  not  bound  to  accept  delivery  at  any  place  other  than  his 
regular  place  of  business,  or  the  line  of  travel.**  Consequently  it  has 
been  held  generally  that  the  deposit  of  goods  intended  for  shipment 
along  or  near  the  tracks  of  a  common  carrier,  or  elsewhere  than  at 
the  regular  places  fixed  for  receiving  freight,  even  with  notice,  is  not 
a  delivery  to  the  carrier  so  as  to  render  it  liable  for  such  goods  pre- 
vious to  their  receipt  into  its  actual  custody.**  Thus  it  has  been  held 
that  the  deposit  of  goods  on  the  roadside  where  articles  were  some- 
times taken  aboard  the  carrier's  trains,  but  where  there  was  no  depot 
or  agent,  was  not  a  delivery,  not-withstanding  the  promise  of  a  conduc- 
tor to  stop  and  take  up  the  shipment.*'  The  general  rule,  however, 
is  subject  to  the  well  recognized  qualification  that  where,  by  express 
arrangement  or  by  implications  through  established  usage,  shipper 
and  carrier  have  agreed  on  the  deposit  of  goods  for  transportation  at 
a  particular  place,  a  deposit  made  in  conformity  with  the  agreement 
or  custom  constitutes  a  delivery  to  the  carrier  regardless  of  the  char- 
acter of  the  place  or  its  situation.**  Thus  it  has  been  held  that  where 
a  railroad  company  builds  a  platform  at  a  flag-station,  for  the  pur- 
pose of  receiving  and  shipping  freight,  and  under  its  course  of  busi- 
ness induces  the  placing  of  freight  there  to  be  shipped  by  the  next 
train,  a  constructive  delivery  results  whenever  the  agent  at  another  de- 

8.  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  3  A.  S.  R.  674;  Bullard  v.  American 
Ozier,  86  Ark.  179,  110  S.  "W.  593,  17  Exp,  Co.,  107  Mich.  695,  65  N.  W.  551, 
L.R.A.(N.S.)  327;  Southern  R.  Co.  v.  61  A.  S.  R.  358,  33  L.R.A.  66. 
Bickley,  McCinre  &  Co.,  119  Tenn.  12.  Tate  v.  Yazoo  &  M.  V.  R.  Co., 
528,  107  S.  W.  680,  123  A.  S.  R.  754,  78  Miss.  842,  29  So.  392,  84  A.  S.  R. 
14  Ann.  Cas.  910,  14  LJl.A.(N.S.)  649. 

859.  32  L.R.A.(N.S.)  321  note;  Ann.  Cas. 

9.  Minter  v.  Pacific  R.  Co.,  41  Mo.  1912D  132  note. 

503,  97  Am.  Dec.  288  and  note.  18.  Welfe  v.  Wilmington  &  W.  R. 

10.  St.  Louis,  I.  M.  &  S.  R.  Co.,  v.  Co.,  51  N.  C.  47,  72  Am.  Dee.  556. 
Ozier,  86  Ark.  179, 110  S.  W.  593,  17  14.  Merriam  v.  Hartford  &  N.  H. 
L.R.A.(N.S.)  327.  R.  Co.,  20  Conn.  354.  52  Am.  Dec.  344; 

11.  LouiBville,  N.  A.  &  C.  Ry.  Co.  v.  Ethridge  v.  Central  of  Georgia  R.  Co., 
Flanagan,  113  Ind.  488,  14  N.  E.  370,  136  Ga.  677,  71  S.  E.  1063,  Ann.  Gas. 
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pot  is  notified  that  goods  have  been  placed  on  the  platform  for  ship- 
ment.** Moreover,  when  a  carrier  has  been  accustomed  to  receive 
freight  at  a  place  other  than  a  regular  station  it  cannot  arbitrarily 
discontinue  such  practice  without  giving  shippers  reasonable  notice 
thereof." 

170.  Effect  of  Custom  and  Constructive  Delivery. — ^As  has  been  ob- 
served,*' the  time,  place,  and  manner  of  delivery  may  depend  on  the 
conventional  arrangement  between  the  parties.  In  the  absence  of  any 
express  stipulation,  a  carrier  may  give  notice  where  he  will  receive 
goods — at  what  place  they  may  be  deposited — and  his  practice  and 
custom  in  this  particular,  sufficiently  long  continued  to  have  become 
an  established  usage,  it  has  never  been  doubted,  is  sutlicient  to  charge 
him  with  their  reception,  and  the  commencement  of  his  risk.  Like- 
wise, the  usage  of  business  may  be  received  as  competent  and  proper 
evidence  to  show  when  the  goods  are  to  be  considered  as  coming  into 
his  custody.**  Where  there  is  no  actual  surrendering  of  property 
into  the  hands  of  the  carrier  himself,  or  of  his  servant,  or  of  some  per- 
son authorized  by  him  to  receive  it,  but  it  is  his  constant  peactice  and 
usage  to  receive  property  left  for  transportation  at  a  particular  place, 
there  is  what  is  said  to  be  a  constructive  delivery.**  Whether  or  not 
there  is  a  delivery,  actual  or  constructive,  to  a  common  carrier  for 
transportation  is  a  question  for  the  jury,  where  the  evidence  on  that 
point  is  conflicting.  AVhen  the  facts  are  admitted  the  question  as  to 
what  constitutes  delivery  and  acceptance  of  goods  is  a  question  of  law 
for  the  court.**  Thus,  delivery  to  a  carrier  as  such  has  been  held  es- 
tablished where  goods  have  been  deposited  on  a  platform  outside  a 
carrier's  frei^t-house  ready  for  shipment  and  the  agent  has  been  no- 
tified to  that  effect'.  So  a  delivery  of  cotton  on  the  platform  of  a  com- 
press company  has  been  held  a  delivery  to  the  railroad  company 
where  the  facts  showed  that  the  latter  had  no  facilities  at  its  depot  for 
the  reception  of  the  cotton,  that  it  maintained  a  spur  track  to  the  plat- 
form of  the  compress,  and  that  the  usual  custom  and  course  of  dealing 
between  cotton  shippers  on  the  one  hand,  and  the  compress  company 
and  railroad  on  the  other,  was  for  all  cotton  intended  for  foreign 
shipment,  to  be  delivered  at  the  compress  platform.   Again,  a  carrier 

1912D  128  and  note,  38  L.RJ\..(N.S.)  Murphy,  60  Ark.  333,  30  S.  W.  419, 

932.  46  A.  S.  R.  202 ;  Galena  &  0.  U.  R.  Co. 

32  LJtA.(N.S.)  321  note.  v.  Rae,  18  111.  488,  68  Am.  Dee.  574; 

16.  Meyer  v.  Vicksbarg,  S.  &  P.  R.  Demingf  v.  Merchants'  Cotton-press  & 

Co.,  41  La.  Ann.  639,  6  So.  218,  17  Storage  Co.,  90  Tenn.  306,  17  S.  W. 

A.  S.  R.  408.  See  infra,  par.  170.  89,  13  LJI.A.  518;  Farmers'  &  Meeh- 

16.  Etfaridge  v.  Central  of  Georgia  anies'  Bank  v.  Champlain  Tronsp.  Co., 

RaUway  Company,  136  Ga.  677,  71  S.  16  Vt.  52,  42  Am.  Dee.  491. 
^.  1063,  Ann.  Cas.  1912D  128,  38     19.  Witder  v.  Collins,  70  Me.  290, 


18.  St.  Louis,  I.  M.  &  S.  Ry.  Go.  v.  Co.,  99  Mass.  220,  96  Am.  Dee.  742. 
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17.  See  supra,  par.  169. 


35  Am.  Rep.  327. 
20.  Gass  V.  New  York,  P.  ft  B.  R. 
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which  by  contract  or  by  usage  selects  a  compress  company  as  its  agent 
to  receive  cotton  that  is  to  be  shipped  over  its  road,  and  issues  bills  of 
lading  therefor  on  presentation  of  the  compress  company's  receipts, 
is  in  possession  of  the  cotton  when  the  bill  of  lading  has  been  executed.^ 
On  the  other  hand,  it  has  been  held  that  there  is  a  failure  to  show 
deHvery  to  a  carrier  where  cotton  is  placed  on  a  platform  owned  by  a 
city  adjacent  to  a  carrier's  track,  but  not  receipted  for  by  the  carrier, 
or  in  its  control.*  So  proof  of  the  taking  of  a  part  of  a  lot  of  goods 
by  a  railroad  company  from  a  steamboat  company,  and  the  fact  that 
the  rest  were  pointed  out  and  ready  to  be  taken  from  the  boat,  has 
been  held  not  to  show  a  constructive  delivery  of  the  whole,  where 
more  had  to  be  done  by  the  steamboat  company  in  the  way  of  unload- 
ing before  the  transfer  would  be  complete.' 

171.  Necessity  of  Notice. — While  some  courts  admit  that  a  delivery, 
according  to  the  usual  custom  and  understanding  of  the  parties,  as 
by  leaving  goods  on  a  dock  near  the  carrier's  means  of  trans- 
portation, is  a  good  dehvery,  yet  they  maintain  that,  in  order  to 
charge  him  with  the  safety  of  the  property,  such  act  must  always  be 
accompanied  with  express  notice  to  the  carrier  that  the  deposit  has 
been  made.*  The  better  and  prevailing  view,  however,  seems  to  be 
opposed  to  this  conclusion  and  to  hold  rather  that  proof  of  a  constant 
and  habitual  practice  and  usage  of  the  carrier  to  receive  property  at  a 
particular  place  for  transportation,  without  any  special  notice  of  such 
deposit,  is  sufficient  to  show  a  public  offer,  by  it,  to  receive  property 
for  that  purpose,  in  that  mode,  and  so  to  constitute  an  agreement  be- 
tween the  parties,  by  tlie  terms  of  which  the  property,  if  so  deposited, 
should  be  considered  as  delivered  to  the  carrier  without  any  further 
notice;  and  that  consequently,  since  such  practice  and  usage  are  tanta- 
mount to  an  open  declaration,  a  public  advertisement  by  the  carrier, 
that  such  delivery  would  of  itself,  be  deemed  an  acceptance  for  the 
purpose  of  transportation,  to  permit  the  carrier  to  set  up  against  those 
who  had  been  thereby  induced  to  omit  it,  the  formality  of  an  express 
notice,  which  had  thus  been  waived,  would  be  sanctioning  the  great- 
est injustice  and  the  most  palpable  fraud.* 

172.  Loading  Goods  on  Side-tracked  Car. — Where  a  shipper  under- 
dertakes  to  load  goods  on  cars  furnished  or  to  be  furnished  him  for 
that  purpose  by  a  carrier,  the  exact  moment  when  the  delivery  is  com- 
plete and  the  carrier's  liability  attaches  is  not  always  easy  of  determin- 

1.  Arthur  v.  Texas  &  P.  R.  Co.,  204     4.  Packard  v.  Oetman,  6  Cow.  (N. 
U.  S.  505,  27  S.  Ct.  338,  51  U.  S.  (L.  Y.)  757,  16  Am.  Dec.  475  and  note, 
ed.)  590 ;  Deming  1).  Merchants' Cotton-      5.  Pratt  v.  Grand  Trunk  Ry.  Co., 
press  &  Storage  Co.,  00  Tenn.  306,  95  U.  S.  43,  24  U.  S.  (L.  ed.)  336; 
17  S.  W.  89,  13  L.R.A.  518.  Montgomery  &  E.  Ry.  Co.  v.  Kolb, 

2.  32  L.R.A.(N.S.)  313,  314  note.  73  Ala.  396,  49  Am.  Rep.  54 ;  Merriam 

3.  Gass  V.  New  York,  P.  &  B.  R.  v.  Hartford  &  N.  H.  R.  Co.,  20  Conn. 
Co.,  99  Mass.  220,  96  Am.  Dec.  742.  354,  52  Am.  Dec.  344  and  note. 
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ation.  As  a  result  the  cases  in  which  the  question  h&s  arisen  do  not 
display  an  entire  unanimity  of  opinion  on  the  point.  In  general, 
however,  it  may  be  stated  that  where  goods  are  placed  for  shipment 
in  a  car  which  is  left  standing  on  a  side  track  by  a  carrier  for  that 
purpose,  and  the  railroad  company  is  notified  of  such  loading,  a  con- 
structive delivery  to  the  latter  takes  place,  eo  instanti,  without  any 
further  act  on  the  put  of  the  shipper  being  necessary.*  The  reason 
given  for  this  rule  is  that  so  long  as  a  car  remains  on  a  railway  com- 
pany's road  on  side  tracks  it  is  under  its  control  and  necessarily  in  its 
possession  at  least  to  the  extent  that  the  company,  at  any  moment, 
after  the  car  is  loaded,  has  the  unquestioned  right  to  remove  it  to 
any  other  part  of  its  road,  whereas  a  shipper  has  no  such  right,  even 
if  he  possessed  the  means,  but  has  simply  the  right  to  load  the  goods 
on  the  car.'  This  of  course  excludes  from  the  operation  of  the  rule 
all  cases  where  the  goods  have  been  only  partly  loaded  on  a  car,  as 
until  the  loading  is  complete  the  car  wiUi  its  contents  is  regarded  as 
so  within  the  shipper's  possessdon  and  control  that  no  liability  can  at- 
tach to  the  carrier  in  the  event  of  loss  during  that  period.*  But  in 
the  absence  of  a  custom  to  the  contrary,  the  mere  loading  of  property 
on  a  car  has  been  held  not  to  be  a  delivery  to  the  carrier  where  its 
agent,  being  notified  of  the  loading,  refuses  to  receive  the  shipment.* 
Also  the  general  rule  above  given  may  be  superseded  or  rendered 
nugatory  by  the  existence  of  some  usage  or  custom  controlling 
Uie  matter.  For  instance,  where  it  is  the  practice  of  a  carrier 
not  to  move  loaded  cars  until  a  bill  of  lading  has  been  signed, 
it  seems  that  until  this  requirement  is  complied  with  there  is 
no  delivery.**  So  where  there  is  a  custom  for  shippers  to  load 
cars  left  on  a  convenient  siding,  flag  a  freight  train,  and  deliver 
such  car  or  cars  to  ite  conductor  with  an  account  of  the  shipment, 
it  has  been  held  that  there  can  be  no  delivery  to  the  carrier  until  the 
conductor  of  the  freight  train  which  is  to  take  the  car  has  notice  of 
the  items,  its  destination,  and  its  readiness  for  transportation.**  The 
fact  that  a  railroad  company  does  not  own  or  control  the  siding  on 
which  it  has  placed  its  cars  for  the  reception  of  freight,  but  has  fur- 
nished them  to  a  shipper  on  a  private  switch,  has  been  held  not  to 
affect  the  carrier's  responsibility  if  the  essential  elements  of  a  delivery 

6.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  34  L.R.A.(N.S.)  220. 
Murphy,  60  Ark.  333,  30  S.  W.  419,     9.  32  L.R.A.(N.S.)  321  note. 

46  A.  S.  R.  202;  Illinois  Cent.  R.  Co.     10.  American  Lead  Pencil  Co.  v. 

«.  Smyser,  38  lU.  354,  87  Am.  Dee.  Nashville,  C.  &  St.  L.  Ry.,  124  Tenn. 

301;  Kansas  City,  M.  &  O.  R.  Co.  v.  57,  134  S.  W.  613,  32  LJS.A.(N.S.) 

Cox,  25  Okla.  774,  108  Pae.  380,  32  323. 

L.R.A.(N.S.)  313  and  note.  32  LJt.A.(N.S.)  320  note. 

7.  Illinois  Cent.  E.  Co.  v.  Smyser,  11.  Tate  v.  Yaxoo  &  M.  V.  R.  Co., 
38  m.  354,  87  Am.  Dec.  301.  78  Miss.  842,  29  So.  392,  84  A.  S.  B. 

8.  Bnrrowes  v.  Chicago,  B.  &  Q.  649. 
R.  Co.,  85  Neb.  497,  123  N.  W.  1028, 
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otherwise  are  present.  And,  as  regards  notice  to  a  carrier,  there  is 
authority  for  the  proposition  that  where  notice  of  the  loading  when 
it  was  taking  place  or  just  previous  thereto  has  been  given  to  the 
railroad  ibis  is  sufficient  to  constitute  a  delivery  on  ite  actual  com- 
pletion without  ihe  shipper  heing  under  any  necessity  to  give  a  fur- 
ther notice  when  the  car  has  been  finally  loaded  and  sealed.'* 

173.  Delivery  as  Affected  by  Lack  of  Shipping  Contract — 
As  a  general  proposition  it  may  be  stated  that  the  signing  of  a  bill  of 
lading  or  the  issuance  of  any  written  shipping  contract  is  not  essen- 
tial to  the  complete  delivery  of  a  shipment  of  freight  to  a  railroad 
company.  In  other  words,  if  a  shipment  has  passed  entirely  out  of 
the  control  of  the  owner  so  far  as  anything  remains  for  him  to  do  be- 
fore transportation  can  begin,  and  has  come  within  the  unconditional 
con^l  and  direction  of  the  railroad,  the  question  of  actual  delivery 
is  not  dependent  on  ihe  issuing  of  a  bill  of  lading."  Particularly 
true  is  this  principle  where  there  has  been  an  actual  physical  sur- 
render of  the  property,  as  where  goods  properly  marked  for  shipment 
have  been  definitely  accq>ted  by  the  agents  of  a  railroad  company  with 
a  view  to  immediate  shipment,'*  or  have,  with  the  knowledge  of  the 
agent,  been  placed  in  the  carrier's  freight  depot  for  immediate  trans- 
portation.'* In  such  a  case,  whether  there  is  an  express  or  implied 
acceptance  of  property,  it  is  not  necessary  that  it  should  be  entered  on 
a  way-bill  or  freight-bill,  or  any  written  memorandum  made  in  order 
to  make  the  company  liable  for  it  to  the  same  extent  as  after  it  is 
actually  put  on  a  freight  train.  But  where  there  is  no  actual  turning 
over  of  property  into  a  carrier's  hands,  and  the  shipper  must  depend 
if  at  all  on  a  delivery  purely  constructive,  as  for  instance  where 
goods  are  loaded  by  a  shipper  on  a  side-tracked  freight  car,  the  sign- 
ing of  a  bill  of  lading  is  sometimes  deemed  necessary  to  a  complete 
delivery,  especially  where  it  is  the  rule  and  custom  of  the  company  not 
to  move  loaded  cars  in  advance  of  the  issuing  of  such  a  bill."  But 
even  in  such  cases  the  majority  of  the  decisions  dealing  with  the  ques- 
tion seem  to  regard  a  receipt  or  bill  of  lading  as  unnecessary,  pro- 
vided all  the  other  factors  of  a  legal  delivery  are  present." 

174.  Bill  of  Lading  as  Evidence  of  Delivery. — ^As  has  been  noted 
above,  a  bill  of  lading  or  other  receipt  is  not  ordinarily  essential  to 
a  complete  delivery,  but  as  such  an  instrument  is  merely  evidence 

12.  32  L.E.A.(N.S.)  319  note.  16.  American  Lead  Pencil  Co.  v. 

13.  Montgomery  &  E.  Rv.  Co.  «.  Nashville,  C.  &  St.  L.  Ry.,  124  Tenn. 
Kolb,  73  Ala.  396,  49  Am.  Rep.  54;  57,  134  S.  W.  613,  32  LJIA.(N.S.) 
Illinois  Cent.  R.  Co.  v.  Smyser,  38  323. 

HI.  354,  87  Am.  Dec.  301;  Tate  v.  17.  St.  Louis,  I.  M.  &  S.  Ry.  Co. 
Yazoo  &  M.  V.  R.  Co.,  78  Miss.  842,  v.  Murphv,  60  Ark.  333,  30  S.  W.  419, 
29  So.  392,  84  A.  S.  R.  649.  46  A.  S.  R.  202;  Illinois  Cent.  R.  Co. 

14.  32  L.R.A.(N.S.)  316  note.  t>.  Smyser,  38  111.  354,  87  Am,  Dec 

15.  Wells  V.  "WUmington  &  W.  R.  SOL 
Co.,  51  N.  C.  47,  72  Am.  Dec.  556. 
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that  the  carrier  has  received  possession  of  the  property,  this  fact  may 
be  shown  by  any  other  legitimate  evidence.**  Conversely,  it  may  be 
stated  that  the  mere  signing  of  a  receipt  or  bill  of  lading  does  not 
transfer  possession  of  freight  to  a  common  carrier,  and  couf*equently 
such  an  instrument  is  not  conclusive  but  only  prima  facie  evidence  of 
its  receipt."  So  it  is  conceded,  seemingly  without  controversy,  that 
where  a  shipmaster  or  carrier's  agent  issues  a  bill  of  lading  for  goods, 
no  part  of  which  is  ever  delivered  to  the  carrier,  the  bill  of  lading 
is  invalid  in  the  hands  of  the  pretended  shipper  to  whom  the  carrier 
delivers  it,  and  creates  no  liability  on  the  part  of  the  carrier  in  his 
favor.  Also  it  appears  that  at  least  as  between  shipper  and  carrier, 
such  a  receipt  may  be  contradicted  as  to  the  quantity  of  goods  re- 
ceived or  their  condition  when  shipped.*  Where,  however,  a  bill  of 
lading  has  passed  into  the  hands  of  an  indorsee  or  transferee  for  value, 
there  is  a  conflict  of  authority  as  to  whether  the  carrier  is  estopped  by 
its  recitals,  some  jurisdictions  holding  that  where  a  shipmaster  or 
agent  of  a  common  carrier  issues  a  bill  of  lading  by  mistake  or  in 
collusion  with  another  person,  the  carrier,  on  showing  that  no  goods 
were  ever  actually  delivered  to  it,  is  not  responsible  on  such  bill  of  lad- 
ing, even  in  the  bands  of  a  bona  fide  holder  for  value,  while  others 
hold  tliat  a  carrier  whose  agent  has  issued  a  bill  of  lading  for  goods 
never  received  is  estopped  to  show  that  fact  as  against  a  bona  fide 
transferee  of  the  bill  for  value.  And  in  still  other  jurisdictions  it  is 
definitely  provided  by  statute  that  bills  of  lading  in  the  hands  of 
bona  fide  holders  for  value  shall  be  conclusive  evidence  that  the  goods 
were  delivered  to  the  carrier.* 


175.  Statement  of  Common-law  Rule. — At  common  law,  it  has 
been  long  settled  that  a  conunon  carrier  is  responsible  for  the  safe 


19.  St.  Louis,  I.  M.  &  S.  Rv.  Co.  Kni^lit,  122  U.  S.  79,  7  S.  Ct.  1132, 
V.  Commercial  tJnion  Ins.  Co.,  139  U.  30  U.  S.  (L.  ed.)  1077;  O'Brien  v. 
S.  223,  11  S.  Ct.  554,  35  U.  S.  (L.  Gilchrist,  34  Me.  554,  56  Am.  Dec. 
ed.)  154;  Missouri  Pae.  Rv.  Co.  v.  676;  Witzler  v.  Collins,  70  Me.  290, 
McFadden,  154  U.  S.  155,  14  S.  Ct.  35  Am.  Rep.  327. 

990,  38  U.  S.  (L.  ed.)  944;  Louisville,      4  L.R.A.  244  note.    But  see  Rtiodes 

E.  &  St.  L.  R.  Co.  r.  AVilson,  119  Ind.  v.  Newliall,  126  N.  Y.  574,  27  N.  E. 

352,  21  N.  E.  341,  4  L.R.A.  244  and  947,  22  A.  S.  R.  859,  for  circumstances 

note;  Amorv  Mfg.  Co.  v.  Gulf,  C.  &  under  wliieh  a  bill  of  lading  will  be 

S.  F.  Ry.  Co..  89  Tex.  419,  37  S.  W.  deemed  conclusive  as  to  tbe  quantity 

856,  59  A.  S.  R.  65.  of  goods  received. 

20.  Roy  V.  Northern  Pac.  R.  Co.,  2.  For  a  detailed  treatment  of  this 
42  Wash.  572,  85  Pac.  53,  7  Ann.  Cas.  subject  see  Bu^LS  or  IjADINO,  ante, 
728  and  note,  6  L.R.A.(N.S.)  302.  p.  25  et  seq, 
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transportation  and  delivery  of  goods  received  by  him  for  carnage, 
and  can  justify  or  excuse  a  default  only  wlien  occa^oned  by  the  act 
of  God  or  the  public  enemy.*  Hence,  while  a  contract  for  the  car- 
riage of  goods  is  of  course  a  form  of  bailment  so  that  a  common  car- 
rier is  liable,  as  an  ordinary  bailee,  for  negligence,  his  liability  is  not 
confined  Qierely  to  such  losses  as  are  the  consequences  of  his  own  neg- 
hgence  or  want  of  skill,  but  he  is  also  held  responsible  for  all  losses 
or  damage  which  may  happen  to  goods  while  in  his  charge  for  the  pur- 

3.  The  Commander-in-Chief,  1  WaU.  Co.,  136  111.  643,  27  N.  E.  59,  29  A. 
43,  17  U.  S.  (L.  ed.)  609;  Hannihai  S.  R.  348;  Emery  v.  Hersev,  4  Green!. 
&  St.  J.  R.  Co.  r.  Swift,  12  Wall.  262,  (Me.)  407,  16  Am.  Dee.  268;  Sajrer 
20  U.  S.  (L.  ed.)  423;  The  Majestic,  v.  Portsmouth,  S.  &  P.  &  E.  R.  Co., 
60  Fed.  624,  20  U.  S.  App.  701,  9  31  Me.  228,  50  Am.  Dee.  659;  United 
C.  C.  A.  161,  23  L.R.A.  746,  reversed  Fruit  Co.  v.  New  York  &  B.  Transp. 
on  other  grounds  166  U.  S.  375,  17  S.  Co.,  104  Md.  567,  65  At!.  415,  10 
Ct.  597,  41  U.  S.  (L.  ed.)  1039;  Knox  Ann.  Cas.  437,  8  L.R.A.(N.S.)  240; 
r.  Rives,  14  Ala.  249,  48  Am.  Dec.  97;  School  Dist.  in  Medfield  v.  Boston,  H. 
Cox  V.  Peterson,  30  Ala.  608,  68  Am.  &  E.  R.  Co.,  102  Mass.  552,  3  Am. 
Dec.  145;  Southern  Exp.  Co.  t;.  Ca-  Rep.  502;  Bibb  Broom  Corn  Co.  v. 
perton,  44  Aia.  101,  4  Am.  Rep.  118;  Atchison  T.  &  S.  F.  R.  Co.,  94  Minn. 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Murphy,  269,  102  N.  W.  709,  110  A.  S.  R.  361, 
60  Ark.  333,  30  S.  W.  419,  46  A.  S.  R.  3  Ann.  Cas.  450,  69  L.R.A.  509;  Gil- 
202;  Chicago,  R.  I.  &  P.  R.  Co.  v.  more  v.  Carman,  1  Smedes  &  M. 
Pfeifer,  90  Ark.  524,  119  S.  W.  642,  (Miss.)  279,  40  Am.  Dec.  96;  Neal 
22  L.R.A.(N.S.)  1107;  Mav  «.  Han-  r.  Saunderson,  2  Smedes  &  M.  (Miss.) 
son,  5  Cal.  360,  63  Am.  Dee.  135;  572,  41  Am.  Dee.  609;  The  Lvnx  v. 
Crosby  v.  Fiteh,  12  Conn.  410,  31  King,  12  Mo.  272,  49  Am.  Dec.  135; 
Am.  Dec.  745;  Hale  v.  New  Jersev  Mis.souri  Pac.  Ry.  Co.  v.  Vandeventer, 
Steam  Nav.  Co.,  15  Conn.  539,  39  26  Neb.  222,  41  N.  W.  998,  3  L.R.A. 
Am.  Dec.  398  and  note;  Southern  129;  Moses  v.  Boston  &  M.  R.  Co., 
Exp.  Co.  V.  Puree!!,  37  Ga.  103,  92  24  N.  H.  71,  55  Am.  Dec.  222;  Colt 
Am.  Dec.  53;  Geoi^ia  R.  Co.  v.  Beatie,  v.  McMeehen,  6  Jolins.  (N.  Y.)  160, 
66  Ga.  438,  42  Am.  Rep.  75;  Kava-  5  Am.  Dec.  200;  Parsons  v.  Hardy,  14 
naugh  V.  Southern  R.  Co.,  120  Ga.  62,  Wend.  (N.  Y.)  215,  28  Am.  Dec.  521; 
47  S.  E.  526, 1  Ann.  Cas.  705;  Central  Cole  v.  Goodwin,  19  Wend.  (N.  Y.) 
of  "Georgia  R.  Co.  v.  Hall,  124  Ga.  251,  32  Am.  Dec.  470;  Michaels  v. 
322,  52  S.  E.  679,  110  A.  S.  R.  170,  New  York  Cent.  R.  Co.,  30  N.  Y.  564, 
4  Ann.  Cas.  128,  4  L.R.A.(N.S.)  898;  86  Am.  Dee.  415;  Read  v.  Spaulding, 
Southern  Exp.  Co.  v.  Sottile,  134  Ga.  30  N.  Y.  630,  86  Am.  Dec.  426  and 
40,  67  S.  E.  414,  28  L.R.A.(N.S.)  note;  Wyekoff  v.  Queens  County  Ferry 
139;  Michigan  Southern  &  N.  I.  R.  Co.,  52  N.  Y.  32,  11  Am.  Rep.  650; 
Co.  c.  Day,  20  111.  375,  71  Am.  Dee.  Mynard  r.  Syracuse  B.  &  N.  Y.  R. 
278;  Porter  v.  Chicago  &  R.  I.  R.  Co..  Co.,  71  N.  Y.  180,  27  Am.  Rep.  28; 
20  111.  407,  71  Am.  Dec.  286;  Chicago  Simpson  r.  Hand,  6  Whart.  (Pa.)  311, 
&  A.  R.  Co.  V.  People,  67  111.  11,  16  36  Am.  Dec.  231;  Morrison  v.  Davis, 
Am.  Rep.  599;  Illinois  Cent.  R.  Co.  20  Pa.  St.  171,  57  Am.  Dec.  695  and 
V.  Mitchell,  68  111.  471,  18  Am.  Rep.  note;  Hays  v.  Kennedy,  41  Pa.  St. 
564;  Chicago  &  N.  W.  R.  Co.  v.  Saw-  378,  80  Am.  Dec.  627  and  note;  Amer- 
yer,  69  111.  285,  18  Am.  Rep.  613;  lean  Exp.  Co.  r.  Second  National  Bank 
Chicago  &  N.  W.  Ry.  Co.  v.  Chapman,  of  Titusville,  69  Pa.  St.  394,  8  Am. 
133  111.  96,  24  N.  E.  417,  23  A.  S.  R.  Rep.  268;  Reaves  v.  Waterman,  2 
587,  8  L.R.A.  508;  Peoria  &  P.  Union  Speers  L.  (S.  C.)  197,  42  Am.  Dec. 
Ry.  Co.  r.  United  States  Rolling  Stock  364;  McCIuies  v.  Hammond,  1  Bay 
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poses  of  his  employment,  though  occasioned  by  unavoidable  accident 
or  by  any  casualty  whatever,  except  only  as  above  mentioned.  Thus, 
within  the  purview  of  his  common  law  contract  of  carriage  is  em- 
braced protection  against  all  losses  due  to  accident,  mistake,  and  nu- 
merous unavoidable  occurrences  not  falling  under  the  head  of  acts  of 
God  or  the  public  enemy,  and  against  which  it  is  not  within  the  reach 
of  human  vigilance  or  foresight  to  provide,  as,  for  instance,  the 
wrongful  acts  of  third  persons,  accidental  fires,  robbery,  or  the  vio- 
lence of  mobs.  From  this  severe  responsibility  to  whicli  by  the  com- 
mon law  he  is  subjected,  he  cannot  relieve  himself  by  proof  of  the 
highest  possible  care  on  his  part,  nor  will  his  entire  faultlessness  ex- 
cuse him,  but,  whenever  a  loss  occurs  from  any  cause  otiier  than  the 
act  of  God  or  the  public  enemy,  the  law  may  be  said  to  raise  against 
the  carrier  an  absolute  and  conclusive  presumption  of  negligence.* 
So  it  may  be  stated  that  the  liabilities  of  a  common  carrier  are  dis- 
tinguishable into  two  classes :  the  one,  a  liability  for  losses  by  neglect, 
which  is  the  liability  of  a  bailee; '  the  other,  a  liability  for  losses  by 
accident,  or  other  unavoidable  occurrence,  which  is  the  liability  of  an 
insurer.' 

176.  Reasons  on  Which  Extraordinary  Liability  of  Carrier  Is 
Based. — ^While  the  doctrine  that  a  common  carrier  is  answerable  for 


(S.  C.)  99,  I'Am.  Dec.  598  and  note; 
Maybin  v.  South  Carolina  R.  Co.,  8 
Rich.  L.  (S.  C.)  240,  64  Am.  Dec. 
753;  Merchants'  Dispatch  Transp.  Co. 
V.  Bloch,  86  Tenn.  392,  6  S.  W.  881, 
6  A.  S.  R.  847;  British  &  Foreign 
Marine  Ins.  Co.  v.  Gulf,  C.  &  S.  F. 
Ry.  Co.,  63  Tex.  475,  51  Am.  Rep. 
661;  Blin  v.  Mayo,  10  Vt.  56,  33  Am. 
Dec.  175;  Morse  v.  Slue,  1  Vent.  190, 
238,  3  Keb.  72,  112,  135,  T.  Raym. 
220,  5  Eng.  Rul.  Cas.  243;  Coggs  v. 
Bernard,  2  Ld.  Ravm.  909,  1  Smith 
Lead.  Cas.  (8th  ed.)  199,  5  Eng.  Rul. 
Cas.  247  and  note ;  Peek  v.  North 
Staffordshire  Ry.  Co.,  10  H.  L.  Cas. 
473,  32  L.  J.  Q.  B.  241,  8  L.  T.  N.  S. 
768,  11  W.  R.  1023,  5  Eng.  Rul.  Cas. 
286. 

26  Am.  Dec.  217  note;  87  Am.  Dec. 
720  note;  22  A.  S.  R.  452  note;  30 
A.  S.  R.  737  note;  53  L.R.A.  676  note. 

4.  McClary  v.  Sioux  City  &  P.  R. 
Co.,  3  Neh.  44,  19  Am.  Rep.  631. 

5.  Mobile  &  0.  R.  Co.  v.  Hopkins, 
41  Ala.  486,  94  Am.  Dec.  607 ;  Lever- 
ing t'.  Union  Transp.  &  Ins.  Co.,  42 
Mo.  88,  97  Am.  Dee.  320;  Kixford  v. 
Smith,  52  N.  H.  355,  13  Am.  Rep. 


42;  Wheeler  v.  Oceanic  Steam  Nav. 
Co.,  125  N.  Y.  155,  26  N.  E.  248,  21 
A.  S.  R.  729. 

7  L.R.A.  214  note. 

6.  New  Jersey  Steam  Nav.  Co.  v. 
Meixihants'  Bank,  6  How.  344,  12  U. 
S.  (L.  ed.)  465;  York  Mfg.  Co.  v. 
Illinois  Cent.  R.  Co.,  3  "Wall.  107,  18 
U.  S.  (L.  ed.)  170;  Southern  Exp.  Co. 
V.  Caldwell,  21  WaU.  264,  22  U.  S. 
(L.  ed.)  556;  Planters'  Nat.  Bank  of 
Louisville  v.  Adams  Exp.  Co.,  93  U. 
S.  174,  23  U.  S.  (L.  ed.)  874;  Mobile 
&  G.  R.  Co.  t>.  Copeland,  63  Ala.  219, 
35  Am.  Rep.  13;  South  &  N.  A.  R.  Co. 
V.  Wood,  66  Ala.  167,  41  Am.  Rep. 
749;  Harvey  v.  Rose,  26  Ark.  3,  7 
Am.  Rep.  595;  Little  Rock  &  Ft.  S. 
Ry.  Co.  V.  Cravens,  57  Ark.  112,  20 
S.  \V.  803,  38  A.  S.  R.  230.  18  L.R.A. 
527;  Hafer  v.  St.  Louis  Southwestern 
R.  Co.,  101  Ark.  310,  142  S.  W.  176, 
Ann.  Cas.  1913E  866;  Hooper  u.Wells, 
Fargo  &  Co.,  27  Cal.  11,  85  Am.  Dec. 
211;  Agnew  v.  The  Contra  Costa,  27 
Cal.  425,  87  Am.  Dec.  87;  Fish  v. 
Chapman,  2  Ck.  349,  46  Am.  Dec.  393 
and  note ;  Cooper  v.  Berry,  21  6a.  526, 
68  Am.  Dee.  468;  Southern  Exp.  Co. 
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all  losses  which  do  not  fall  within  the  excepted  cases  of  the  act  of  God 
and  public  enemies  has  been  ^e  settled  rule  of  law  for  ages,  it  was 
not  a  part  of  the  ancient  common  law,  but  had  its  origin  in  what 
were  supposed  to  be  the  commercial  necessities  of  England  at  a  time 
when  government  afforded  imperfect  protection  to  goods  in  transit, 
end  when  robberies  were  of  frequent  occurrence.  Thus  it  appears 
that  in  the  reign  of  Henry  VIII.,  before  England  became  a  commercial 
country,  the  law  of  carriers  was  conformable  to  the  general  principles 

V.  Newby,  36  Qa.  633,  91  Am.  Dec.  Mieh.  537,  31  Am.  Rep.  321;  Christen- 

783;  Western  Transp.  Co.  v.  Newhall,  son  v.  American  Exp.  Co.,  15  Minn. 

24  111.  466,  76  Am.  Dee.  760;  Chicago  270,  2  Am.  Rep.  122;  Irish  v.  Milwau- 

&  N.  W.  Ry.  Co.  V.  Chapman,  133  kee  &  St.  P.  Ry.  Co.,  19  Minn.  376, 

111.  96,  24  N.  E.  417,  23  A.  S.  R.  .'387,  18  Am.  Rep.  340;  "Whitesides  ti.  Thurl- 

8  L.R.A.  508;  PaciQc  Express  Co.  v.  kill,  12  Smedes  &  M.  (Miss.)  599,  51 

Shearer,  160  111.  215,  43  N.  E.  816,  Am.  Dec.  128;  PoweU  v.  Mills,  30 

52  A.  S.  R.  324,  37  L.R.A.  177;  Adams  Miss.  231,  64  Am.  Dec.  158  and  note; 

Exp.  Co.  V.  Darnell,  31  Ind.  20,  99  Hill  v.  Sturgeon,  35  Mo.  212,  86  Am. 

Am.  Dec.  582;  Michigan  Southern  &  Dec.  149;  Wolf  v.  American  Exp.  Co., 

N.  I.  R.  Co.  *J.  Heaton,  37  Ind.  448,  43  Mo.  421,  97  Am.  Dec.  406  and  note; 

10  Am.  Rep.  89;  Simpsoo  v.  Dufour,  Witting  v.  St.  Louis  &  S,  F.  Ry.  Co., 

126  Ind.  322,  26  N.  E.  69,  22  A.  S.  101  Mo.  631,  14  S.  W.  743,  20  A.  S. 

R.  590;  Louisville,  C.  &  L.  R.  Co.  v.  R.  636,  10  L.R.A.  602;  Wabash  R. 

Hedger,  9  Bush  (Ky.)  645,  15  Am.  Co.  v.  Sharpe,  76  Neb.  424,  107  N.  W. 

Rep.  740;  Robertson  r.  Kennedy,  2  758,  124  A.  S.  R.  823;  Shelden  v. 

Dana  (Ky.)  430,  26  Am.  Dee.  466;  Robinson,  7  N.  H.  157,  26  Am.  Dec. 

aeveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  726;  Russell  v.  Erie  R.  Co.,  70  N.  J. 

Druien,  118  Ky.  237,  80  S.  W.  778,  L.  808,  59  Atl.  150,  1  Ann.  Cas.  672, 

4  Ann.  Cas.  1102,  66  L.R.A.  275;  Stiles  67  L.R.A.  433;  Johnson  v.  West  Jer- 

V.  Louisville  &  N.  R.  Co.,  129  Ky.  175,  sey  &  S.  R.  Co.,  78  N.  J.  L.  529,  74 

no  S.  W.  820,  130  A.  S.  R.  429,  18  Atl.  496,  138  A.  S.  R.  625,  20  Ann. 

L.R.A.(N.S.)  86;  Cleveland,  C,  C.  &  Cas.  228;  Ladue  r.  Griffith,  25  N.  Y. 

St.  L.  R.  Co.  V.  Louisville  Tin  &  Stove  364,  82  Am.  Dec.  360;  Dissell  v.  New 

Co.,  Ill  S.  W.  358,  33  Ky.  L.  Rep.  York  Cent.  R.  Co.,  25  N.  Y.  442,  82 

924, 17L.R.A.(N.S.)  1034;  Fillebrown  Am.  Dec.  369;  Merritt  v.  Earle,  29 

V.  Grand  Trunk  Ry.  Co.,  55  Me.  462,  N.  Y.  115,  86  Am.  Dec.  292  and  note; 

92  Am.  Dec.  606  and  note;  Fergosson  Price  v.  Oswego  &  S.  Ry.  Co.,  50  N. 

V.  Brent,  12  Md.  9,  71  Am.  Dec.  582  Y.  213,  10  Am.  Rep.  475;  Jackson 

and  note;  Thomas  v.  Boston  &  P.  R,  Architectural  Iron  Worlra  v.  Harlbnt, 

Corp.,  10  Mete.  (Mass.)  472,  43  Am.  158  N.  Y.  34, 52  N.  E.  665,  70  A.  S.  R. 

Dec.  444;  Smith  v.  New  Haven  &  N.  432;  Capehart  v.  Seaboaid  &  R.  R. 

R.  Co.,  12  Allen  (Mass.)  531,  90  Am.  Co.,  81  N.  C.  438,  31  Am.  Rep.  505; 

Dee.  166;  Vermont  &  M.  R.  Co.  v.  Morganton  Mfg.  Co,  v.  Ohio  R.  & 

Fitchburg  R.  Co.,  14  Allen  (Mass.)  C.  Ry.  Co.,  121  N.  C.  514,  28  S.  B. 

462,  02  Am.  Dec.  785;  Norway  Plains  474,  61  A.  S.  R.  679;  McGregor  v. 

Co.  V.  boston  &  M.  R.  Co.,  1  Gray  Kilgore,  6  Ohio  358,  27  Am.  Dee. 

(Mass.)  263,  61  Am.  Dec.  423  and  260;  Welsh  v.  Pittsburg,  Ft.  W.  &  C. 

iiote;  Kiff  v.  Old  Colony  &  N.  R.  Co.,  R.  Co.,  10  Ohio  St.  65,  75  Am.  Dee. 

117  Mass.  591,  19  Am.  Rep.  429  ;  490  and  note;  MeOregor  v.  Oregon 

Bassett  v.  Conneetient  River  R.  Co.,  R.  ft  Nav.  Co.,  50  Ore.  527,  93  Pae. 

145  Mass.  129,  13  N.  E.  370,  1  A.  S.  465,  14  L.RJ\..(N.S.)   668;  Relf  v. 

R.  443;  Fitch  v,  Newberry,  1  Dong.  Rapp,  3  Watts  &  S.  (Pa.)  21,  37  Am. 

(Mieh.)  1,  40  Am.  Dec.  33;  Grand  Dec.  528;  Camden  &  A.  R.  Co.  v. 

Rapids  &  I.  R.  Co.  v.  Huntley,  38  Baldauf,  16  Pa.  St.  67,  55  Am.  Dee. 
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of  bailment,  that  is  to  say,  the  carrier  was  liable  only  where  he  had 
not  used  ordinary  care  and  vigilance.  But  when  commerce  became 
extended  under  the  flourishing  reign  of  Elizabeth,  it  was  thought  ex- 
pedient to  adopt  a  stricter  rule,  in  order  to  guard  against  frauds  and 
collusions,  easily  practiced,  but  hard  to  prove.^  In  that  early  period 
the  principle  making  a  carrier  an  insurer  was  deemed  necessary  for  the 
safety  of  all  those  whose  business  required  them  to  have  dealings  with 
persons  acting  as  common  carriers,  as  othenvise,  it  was  said,  it  would 
be  in  a  carrier's  power  to  combine  with  robbers,  or  to  pretend  a  rob- 
bery or  some  other  accident,  without  a  possibility  of  remedy  to  the 
owner.*  Such  inability  arose  from  the  difficulty,  or  rather  the  practi- 
cal impossibility,  of  a  shipper's  proving  how  his  goods  were  lost  while 
in  the  carrier's  custody,'  as  where  one  delivers  goods  to  a  common 
carrier  he  ordinarily  parts  entirely  with  bis  possession  of  and  control 
over  them,  and  knows  nothing  of  what  takes  place  during  the  carriage, 
while  the  carrier  is  supposed  to  know,  or  have  the  means  of  knowing, 
what  happens  to  them,  and  if  they  are  lost  or  injured  how  it  oc- 
curred, and  if  the  shipper  were  required  to  prove  negligence  or  fraud 
he  would  generally  have  to  call  the  very  men  whose  recklepsness  or 
frailty  caused  the  injury.    Consequently  tlie  law,  proceeding  on  the 


481;  Willock  v.  Pennsylvania  R.  Co.,  Forward  v.  Pittard,  1  T.  R.  27, 1  Rev. 
166  Pa.  St.  184,  30  Atl.  948,  45  A.  S.  Rep.  146, 1  Eng.  Rul.  Cas.  216. 
R.  674,  27  L.R.A.  228;  Smyrl  v.  Nio-  62  Am.  Dee.  294  note;  83  Am.  Dec 
Ion,  2  Bailey  L.  (S.  C.)  421,  23  Am.  651  note;  88  A.  S.  R.  77  note;  1  L.R.A. 
Dec.  146;  Swindler  v.  Hilliard,  2  Rich.  501  note;  1  L.R.A.  702  note. 
L.  (S.  C.)  286,  45  Am.  Dec.  732;  Kyle  7.  Gordon  v.  Little,  8  Serg.  &  R. 
V.  Laurens  R.  Co.,  10  Rich.  L.  (S.  C.)  (Pa.)  533,  11  Am.  Dec.  632;  Gulf,  C. 
382,  70  Am.  Dee.  231 ;  Lewis  tj.  Lud-  &  S.  F.  Rv.  Co.  v.  Gatewood,  79  Tex. 
wick,  6  Cold.  (Tenn.)  368.  98  Am.  89, 14  S.  W.  913, 10  L.R.A.  419. 
Dec.  454;  Philleo  v.  Sandford,  17  8.  Ilartwell  v.  Northern  Pae.  Exp. 
Tex.  227,  67  Am.  Dec.  654;  Gulf,  C.  Co.,  5  Dak.  463,  41  N.  W.  732,  3 
&  S.  F.  Ry.  Co.  V.  Levi,  76  Tex.  337,  L.U.A.  342  and  note;  Pittsburgh,  C. 
13  S.  W.  191, 18  A.  S.  R.  45,  8  L.R.A.  &  St.  L.  Ry.  Co.  v.  HoUoweU,  65  Ind. 
323;  Houtz  v.  Union  Pac.  R.  Co.,  33  188,  32  Am.  Rep.  63;  Pharr  c.  Col- 
Utah  175,  93  Pac.  439,  37  L.R.A.  lins,  35  La.  Ann.  939,  48  Am.  Rep. 
(N.S.)  628  and  note;  Farmers'  &  Me-  251;  Collier  v.  Valentine,  11  Mo.  299, 
chanics'  Bank  v.  Champlain  Transp.  49  Am.  Dec.  81;  Orange  County  Bank 
Co.,  16  Vt.  52,  42  Am.  Dec.  491  and  v.  Brown,  9  Wend.  {N.  Y.)  85,  24  Am. 
note;  Richmond  &  D.  R.  Co.  v.  Payne,  Dec.  129;  Bingham  v.  Rogers,  6  Watts 
86  Va.  481,  10  S.  E.  749,  6  L.K.A.  &  S.  (Pa.)  495,  40  Am.  Dec.  581; 
849  and  note;  Chesapeake  &  O.  R.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Levi,  76 
Co.  V.  Beasley,  Couch  &  Co.,  104  Va.  Tex.  337,  13  S.  W.  191,  18  A.  S.  R- 
788,  52  S.  E.  566,  3  L.R.A.(N.S.)  45,  ^  L.R.A.  323. 
183;  Hutchinson  v.  United  States  Exp.  9.  Hall  v.  Chicago,  St.  P.,  M.  &  0. 
Co.,  63  W.  Va.  128,  59  S.  E.  949,  14  Ry.  Co.,  41  Minn.  510,  43  N.  W.  391, 
L.R.A.(N.S.)  393;  Strohn  v.  Detroit  16  A.  S.  R.  722,  5  L.R.A.  587;  Parker 
&  M.  R.  Co.,  23  Wis.  126,  99  Am.  v.  Atlantic  C.  L.  R.  Co.,  133  N.  C. 
Dec.  114;  Oregon  Short  Line  R.  Co.  335,  45  S.  E.  658,  63  L.R.A.  827; 
II.  Blyth,  19  Wyo.  410,  118  Pac.  649,  Harrington  i;.  MeShane,  2  Watts 
119  Pac.  875,  Ann.  Cas.  igi3E  288;  (Pa.)  443,  27  Am.  Dec.  32L 
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moral  principle  of  prudent  prevention,  cut  off  from  the  carrier  all 
temptation  of  pecuniary  gain  and  made  him  absolutely  liable  with 
the  exception  of  causes  for  which  he  could  not  be  supposed  to  be  re- 
sponsible— namely  the  act  of  God  or  the  public  enemy. The  rea« 
sona  for  adhering  to  the  ancient  rule  still  exist  in  the  main  although 
changing  conditions  may  possibly  have  lessened  the  force  of  some, 
and  at  the  same  time  furnished  somewhat  broader  grounds  for  up- 
holding the  general  doctrine.  Collusion  with  thieves  and  robbers 
is  certainly  less  to  be  apprehended  now  than  in  the  semi-barbarous 
times  when  the  rule  was  first  established.  On  the  other  hand,  the 
immense  increase  of  business,  the  inestimable  value  of  the  commodi- 
ties now  intrusted  to  the  charge  of  common  carriers,  and  the  vast 
distances  to  which  they  are  transported,  have  multiplied  the  diffi- 
culties of  the  owner  who  seeks  to  recover  for  the  loss  of  his  goods,  and 
have  added  greatly  to  the  opportunities  and  temptations  of  the  carrier 
who  might  be  disposed  to  "neglect  or  violate  his  trust.**  Also  it  is  ap- 
parent that  while  the  dangers  of  embezzlement  and  collusion  with 
thieves,  generally  given  as  the  cause,  might  be  sufficient  when  the 
property  is  lost,  such  a  reason  has  no  application  when  it  is  delivered 
at  its  place  of  destination  in  a  damaged  condition.  The  carrier's  ex- 
clusive possesi-ion  of  evidence,  the  difficulties  under  which  the  bailor 
might  labor  in  discovering  and  proving  the  carrier's  fault,  his  inability 
to  contradict  the  carrier's  witnesses,  the  necessity  of  avoiding  the  in- 
vestigation of  circumstances  impossible  to  be  unraveled,  the  import- 
ance of  stimulating  the  care  and  fidelity  of  the  carrier,  and  the  con- 
venience of  a  simple,  intelligible,  and  uniform  rule  in  so  extensive  a 
business,'*  in  other  words,  commercial  necessity  plus  public  policy 
and  convenience,  constitute  much  broader  grounds  and  are  the  basis 
for  the  acceptance  of  the  rule  at  the  present  time>'   In  its  applica- 

10.  Steele  v.  Townsend,  37  Ala.  247,  11.  Poythress  v.  Durham  &  S.  R. 

79  Am.  Dec.  49;  St.  Louis,  I.  M.  &  S.  Co.,  148  N.  C.  391,  62  S.  E.  515,  18 

Ry.  Co.  r.  Weakly,  50  Ark.  397,  8  L.R.A.(N.S.)  427. 

S.  W.  134,  7  A.  S.  R.  104;  Illinois  12.  Rixford  v.  Smith,  52  N.  H.  355, 

Cent.  R.  Co.  n.  Frankenberg,  54  III.  13   Am.   Rep,   42;   New  Brunswick 

88,  5  Am.  Rep.  92:  Hull  v.  Chicago,  Steamboat  &  Canal  Transp.  Co.  v. 

St.  P.,  M.  &  0.  Rv.  Co.,  41  Minn.  Tiers,  24  N.  J.  L.  697,  64  Am.  Dee. 

510,  43  N.  W.  391,  16  A.  S.  R.  722,  394. 

5  L.R.A.  587;  Levering  v.  Union  13.  Steele  v.  McTyer's  Adm'r,  31 
Transp.  &  Ins.  Co.,  42  Mo.  88,  97  Ala.  667,  70  Am.  Dec.  516;  Boon  v. 
Am.  Dee.  320;  Roberts  v.  Turner,  12  The  Belfast,  40  Ala.  184,  88  Am.  Dee. 
Johns.  (N.  Y.)  232,  7  Am.  Dec.  311  761  and  note;  Packard  v.  Taylor,  35 
and  note;  Leonard  v.  Hendrickson,  18  Ark.  402,  37  Am.  Rep.  37;  Summer- 
Pa.  St.  40,  55  Am.  Dec.  587;  Patton's  lin  v.  Seaboard  Air  Line  By.,  56  Fla. 
Adm'rs  v.  Magrath,  Dud.  L.  (S.  C.)  687,  47  So.  557,  131  A.  8.  B.  164,  19 
159,31  Am.  Dec.  552  and  note;  Cheval-  L.B.A.(K.S.)  191;  Baldwin  v.  Ameri- 
lier  V.  Straham,  2  Tex.  115,  47  Am.  can  Exp.  Co.,  23  111.  197,  74  Am.  Dec 
Dee.  639;  Marshall  v.  American  Exp.  190;  Chicago  &  N.  W.  By.  Go.  v.  Peo- 
Ca,  7  Wis.  1,  73  Am.  Dee.  381.  pie,  56  111.  365,  8  Am.  Rep.  690: 
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tion  there  is  less  of  hardship  than  has  sometimes  been  supposed ;  for 
while  the  law  holds  the  carrier  to  an  extraordinary  de^ee  of  diligence, 
and  treats  him  as  an  insurer  of  the  property,  it  allows  him,  like  other 
insurers,  to  demand  a  premium  proportioned  to  the  hazards  of  his  em- 
ployment.'* At  all  events,  such  severity  as  may  inhere  in  the  rule 
seems  necessary  to  the  security  of  property,  and  the  protection  of  com- 
merce ;  it  is  founded  on  a  great  principle  of  public  policy ;  has  been 
approved  by  many  generations  of  wise  men ;  and  if  the  courts  were 
now  at  liberty  to  make  instead  of  declaring  the  law,  it  may  well  be 
questioned  whether  they  could  devise  a  system  which  on  the  whole 
would  operate  more  beneficially. 

177.  Exceptions  Other  than  Act  of  God  or  Public  Enemy.— 
At  common  law  the  only  exceptions  to  the  liability  of  the  common 
carrier  for  tees  were  where  they  occurred  by  the  act  of  God  or  the 
public  enemy,''  and  even  then  it  was  incumbent  on  the  carrier  to 
use  extraordinary  diligence  to  avoid  any  threatened  danger  from  such 
sources.'*  But  to  these  exceptions  have  since  been  added  cases  where 
the  goods  were  lost  by  their  own  decay,  from  an  inherent  infirmity,'' 
or  by  the  act  or  default  of  ihe  owner  or  shipper  himself,'^  although  it 

Parmelee  v.  Lowitz,  74  111.  116,  24  Am.  Qa.  485,  42  Am.  Rep.  81. 

Rep.  276 ;  Bland  v.  Adams  Exp.  Co.,  And  see  supra,  par.  175. 

1  Duv.  (Ky.)  232,  85  Am.  Dec.  623;  16.  Self  v.  Dunn,  42  Ga.  528,  5  Am. 

Bennett  v.  American  Exp.  Co.,  83  Rep.  544.   See  infra,  par.  192. 

Me.  236,  22  Atl.  159,  23  A.  S.  R.  744,  17.  Cownie  Glove  Co.  v.  Merchants' 

13  L.R.A.  33  and  note;  Schieffelin  v.  Dispatch  Transp.  Co.,  130  la.  327,  106 

Harvey,  6  Johns.  (N.  Y.)  170,  5  Am.  N.  "W.  749,  114  A.  S.  R.  419,  4  L.R.A. 

Dee.  206;  Packard  v.  Getman,  4  Wend.  (N.S.)  1060;  Rodgers  v.  Missouri  Pac. 

(N.  Y.)  613,  21  Am.  Dec.  166;  Eagle  R.  Co.,  75  Kan.  222,  88  Pac.  885,  121 

V.  White,  6  Whart.  (Pa.)  505,  37  Am.  A.  S.  R.  416,  12  Ann.  Cas.  441,  10 

Dec.  434;  Ewart  v.  Street,  2  Bailey  L.  L.R.A.(N.S.)  658;  Stiles  v.  Louisville 

(S.  C.)  157,  23  Am.  Dee.  131;  Arnold  &  N.  R.  Co.,  129  Ky.  175,  110  S.  W. 

V.  Jones,  26  Tex.  335,  82  Am.  Dec.  820,  130  A.  S.  R.  429, 18  L.R.A.(N.S.) 

617.  86;  Lewis  v.  LouisA-ille  &  N.  R.  Co., 

14.  Jones  v.  Pitcher,  3  Stew.  &  P.  135  Ky.  361,  122  S.  W.  184,  21  Ann. 

(Ala.)  135,  24  Am.  Dec.  716;  Mer-  Cas.  527,  25  L.R.A.(N.S.)  938;  Baiti- 

chants'  &  Miners'  Transp.  Co.  v.  Eieh-  more  &  O.  R.  Co.  v.  Dever,  112  Md. 

berg,  109  Md.  211,  71  All.  993,  130  296,  75  Atl.  352,  21  Ann.  Cas.  169, 

A.  S.  R.  524;  Rixford  r.  Smith,  52  26  L.R.A.(N.S.)  712;  Meuer  v.  Chi- 

N.  H.  355,  13  Am.  Rep.  42;  New  cage,  M.  &  St.  P.  Ry.  Co.,  5  S.  D. 

Branswick  Steamboat  &  Canal  Transp.  568,  59  N.  W.  945.  49  A.  S.  R.  898, 

Co.  V.  Tiers,  24  N.  J.  L.  697,  64  Am.  25  L.R.A.  81 ;  McGraw  v.  Baltimore 

Dec.  394;  Orange  County  Bank  v.  &  0.  R.  Co.,  18  W.  Va.  361,  41  Am. 

Brown,  9  Wend.  (N.  Y.)  '85,  24  Am.  Rep.  696;  Berry  v.  West  Virginia  & 

Dee.  129;   HoUister  v.   Nowlen,  19  P.  R-  Co.,  44  W.  Va.  538,  30  S.  E. 

Wend.  (N.  Y.)  234,  32  Am.  Dec.  455  143,  67  A.  S.  R.  781. 

and  note;  Gordon  v.  Little,  8  Serg.  88  A.  S.  R.  77  note.   See  also  infra, 

&  R.  (Pa.)  533, 11  Am.  Dec.  632,  over-  par.  200,  201. 

ruled  on  another  point  in  Coxe  v.  18.  Hardman  v.  Brett,  37  Fed.  803, 

Heisley,  19  P&.  St.  243.  2  L.RA.  173;  Setma  &  M.  R.  Co.  v. 

16.  Georgia  R.  Go.  v.  Spears,  66  Butts,  43  Ala.  385,  94  Am.  Dec.  694; 
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may  be  stated  in  passing  that  even  those  common-law  authorities  which 
include  the  act  of  the  shipper  as  among  the  exceptions  relieving  the 
carrier  from  liability,  do  not  hold  that  all  acts  of  every  nature  done 
by  the  shipper  relieve  the  carrier.^*  Also  the  stringent  rule  exempt- 
ing a  common  carrier  from  liability  for  nothing  but  the  act  of  God 
or  the  public  enemies  has  been  so  far  modified  as  to  excuse  a  carrier 
from  liability  where  the  goods  have  been  taken  from  his  possession 
by  process  of  law,  provided  the  carrier  gives  prompt  notice  of  such 
seizure  to  his  bailor,  this  new  exception  being  based  on  the  theory  that 
since  a  carrier  is  excusable  for  yielding  to  a  public  enemy,  he  cannot 
oe  at  fault  for  yielding  to  actual  what  he  may  yield  to  usurped  au- 
thority.*** And  finally,  since  the  transportation  of  cattle  and  live 
3tock  by  common  carriers  by  land  was  unknown  to  the  common  law, 
when  the  duties  and  responsibilities  of  common  carriers  were  fixed, 
and  consequently  these  responsibilities  and  duties  were  fixed  with 
reference  to  kinds  of  property  involving,  in  their  transpjortation,  much 
fewer  risks  and  of  quite  a  different  kind  from  those  which  are  inci- 
dent to  the  transportation  of  live  stock,  another  exception  has  been 
introduced  in  favor  of  the  carrier  of  live  stock,  who  is  therefore  not  an 
insurer  of  animals  against  injuries  arising  from  their  nature  and  pro- 
pensities, and  which  could  not  be  prevented  by  foresight,  vigilance  and 
sare.* 

178.  Effect  of  Special  Contract. — ^As  has  been  seen  in  an  earlier 
portion  of  their  article,*  the  law  imposes  on  a  carrier  the  duty  of 
transporting  goods  when  requested  to  do  so,  and  the  extent  of  its 
responsibility  for  the  safety  thereof  has  just  been  outlined  *  Such 

South  &  N.  A.  R.  Co.  V.  Henlein,  52  L.R.A.(N.S.)   952.     See  also  infra, 

Ala.  60G,  23  Am.  Rep.  578;  Alabama  par.  202-205. 

G.  S.  R.  Co.  V.  Thomas,  89  Ala.  2fl4,  20.  Kohn  v.  Ricbraond  &  Danville 

7  So.  762,  18  A.  8.  R.  119;  McCarthy  R.  Co.,  37  S.  C.  1,  16  S.  E.  376,  34 

V.  Louisville  &  N.  R.  Co.,  102  Ala.  A.  S.  R.  726,  24  L.R.A.  100;  Zoueh  v. 

193,  14  So.  370,  48  A.  S.  R.  29  and  Cbesapeake  &  O.  Ry.  Co.,  36  W.  Va. 

note;  Alabama  Great  Southern  R.  Co.  524,  15  S.  E.  185,  17  L.R.A.  116. 

V.  Quarles,  145  Ala.  436,  40  So.  120,  See  also  infra,  par.  198, 199. 

117  A.  S.  R.  54,  8  Ann.  Cas.  308,  5  1-  Georgia  R.  Co.  v.  Spears,  66  Ga. 

L.R.A.(N.S.)  867;  WiUiams  v.  Grant,  485,  42  Am.  Rep.  81;  Michigan  S.  & 

1  Conn.  487,  7  Am.  Dec.  235;  Bent-  McDonough.  21  Mich, 

ley  V.  Bustard,  16  B.  Mon.  (Ky.)  643,  J^?'  f  i^V.^^^i'-  ^^5'  I^"^  ^k.^ll" 

63  Am.  Dec.  561;  Bennett  V  Byram  ^^'^  |       R   Co    49  N.  Y   204  10 

38  Miss.  17,  75  Am.  Dec.  90;  Powell  ^""v  ^S^' 

r,        1      •    tt    /-<  n  Cent.  R.  Co.,  ol  N.  Y.  61,  10  Am. 

I;/?rA^    n"*  -^k  ?  R«P-  559;  Gulf,  C.  &  S.  P.  Ry.  Co.  v. 

%  Xr^Zo'^T     TraSriek,  68  314,  4  S.  V.  567, 

V.  Woods,  6  Qrat.  (Va.)  189,  52  Am.  2  A.  S.  R  494 

^^^'r,        ^r-rt  -,       ^  T.  *   discussion   of  the  general 

22  A.  8.  R.  452  note;  61  A.  S.  R.  rights  and  liabUities  of  a  carrier  of 
374  note.  live  stock  see  infra,  par.  408  et  seq. 

19.  Duncan  v.  Great  Northern  R.     2.  See  supra,  par.  137. 
Co.,  17  N.  D.  610,  118  N.  W.  826,  19     3.  See  supra,  par.  175-177. 
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measure  of  liability  it  cannot  refuse  to  accept,  but  immediately  on 

goods  being  delivered  to  it  for  carriage,  it  is  presumed  that  such  de- 
livery was  made  tlie  general  rule  as  to  the  carrier's  responsibility. 
However,  notwithstanding  the  great  rigor  with  which  the  courts  have 
always  enforced  the  common  law  obligations  of  common  carriers,  it 
is  undoubtedly  true  that  the  law  does  not  forbid  certain  contracts  be- 
tween carriers  and  shippers  which  aim  to  fix  the  terms  on  which  goods 
shall  be  carried,  and  when  there  is  such  a  special  contract  it  takes  the 
place  of  the  contract  which  the  law,  in  the  absence  of  a  special  agree- 
ment, implies;  and  in  so  far  as  it  speaks,  it  is  to  be  resorted  to  for  the 
purpose  of  ascertaining  the  rights  and  liabilities  of  the  parties.* 
Therefore,  when  a  special  contract  is  proved,  the  shipper  cannot  rely 
on  the  common  law  liability  of  the  carrier,  but  his  only  remedy  in  the 
event  of  loss  is  to  sue  on  such  contract  for  the  breach  thereof.'  Special 
agreements  between  shipper  and  carrier  usually  take  the  form  of 
limitations  on  the  latter's  liability,*  and  where  such  modifications  by 
express  agreement  of  the  responsibility  imposed  on  common  carriers 
by  the  common  law  exist,  they  are  recognized  as  valid,  if  in  the  judg- 
ment of  the  court  they  are  just  and  reasonable,  and  are  not  in  con- 
flict with  sound  public  policy.'  The  carrier's  right  to  limit  his  com- 
mon law  Uability  is  therefore,  it  will  be  noted,  not  absolute.  Its  ex- 
act nature  and  extent,  however,  will  be  found  fully  treated  elsewhere 
in  this  article.®  Also,  it  may  be  observed,  the  obligation's  which  in  the 
absence  of  any  express  stipulation  are  imphed  by  law  may  be  enlarged 
by  special  contract*  although  nothing  but  an  express  undertaking  will 
dispense  with  the  usual  exceptions  noted  above  as  restricting  the  car- 
rier's common  law  liability.  Thus,  although  there  is  an  express  con- 
tract between  a  shipper  and  a  carrier  for  the  transportation  of  goods, 
the  absence  of  the  usual  common  law  exceptions  to  the  latter'a  respon- 
sibility will  not  be  construed  into  an  engagement  to  do  more  than  the 
terms  of  its  contract  and  the  law  require,  but  since  by  law  certain 
conditions  are  engrafted  on  a  carrier's  implied  contract  the  silence  of 

4.  Kirklaod  v.  Dinsmora,  62  N.  T.  Co.,  125  N.  Y.  155,  28  N.  E.  248,  21 
171,  20  Am.  Rep.  475.  A.  S.  R.  729;  Beckman  v.  Shouse,  5 

5.  3  L.R.A.  344  note.  Rawie  (Pa.)  179,  28  Am.  Dee.  603; 

6.  Little  Rock  &  Ft.  S.  Ry.  Co.  v.  Craig  v.  Childress,  Peck  (Tenn.)  270, 
Cravens,  57  Ark.  112,  20  S.  W.  803,  14  Am.  Dec.  751;  Turney  v.  Wilson,  - 
38  A.  S.  R.  230.  18  L.R.A.  527;  Reid  7  Yerg.  (Tenn.)  340,  27  Am.  Dec 

V.  Evansville  &  T.  H.  R.  Co.,  10  Ind.  515  and  note;  Blumentbal  v.  Brain- 
App.  385,  35  N.  E.  703,  53  A.  S.  R.  erd,  38  Vt.  402,  91  Am.  Doe.  349. 
391  and  note;  Parker  v.  Fla^,  26     7.  Missonri  Pac.  Ry.  Co.  «.  Van- 
Me.  181,  45  Am.  Dec.  101;  United  deventer,  26  Neb.  222,  41  N.  W.  998, 
Fruit  Co.  V.  New  York  &  B.  Transp.  3  L.R.A.  129. 
Co.,  104  Md.  567,  65  AtL  415, 10  Ann.      8.  See  infra,  par.  230  et  seq. 
Cas.  437,  8  LJt.A.(N.S.)  240;  Dag-     9.  Fitchburg  &  W.  R.  Co.  v.  Hanna, 
gett  V.  Shaw,  3  Mo.  264,  25  Am.  Dec.  6  Gray  (Mass.)  539,  66  Am.  Dee.  427. 
439;  Wheeler  v.  Oceanic  Steam  Nav. 

704 


Digitized  by  Google 


4  R.  C.  L.  CARRIERS  %  179 

*he  express  contract  in  this  respect  will  be  regarded  as  leaving  the 

parties  to  their  legal  rights  and  responsibilities.'*'  The  law,  however, 
does  not  imply  the  usual  exemptions,  where  the  circumstance  show 
that  the  parties  intended  that  they  should  not  be  implied;  and  these 
circumstances  may  be  shown  by  parol  evidence.^*  And  of  course 
where  owing  to  the  circumstances  of  the  particular  case  a  carrier  would 
not  be  held  liable  as  a  common  carrier  but  would  at  most  be  respon- 
sible only  for  the  ordinary  skill,  care  and  dihgence  required  of  an 
ordinary  bailee  for  hire,  there  is  no  question  but  that  as  such  a  bailee 
he  may  contract  for  either  a  larger  or  a  more  restricted  liability  than 
would  be  implied  against  him  in  the  absence  of  a  special  contract.** 
So,  as  a  railroad  company  is  not  liable  in  damages,  as  a  common  car- 
rier, to  one  who  hires  or  charters  cars  ^ssolutely,  the  remedy  of  the 
latter  in  case  of  injury  to  his  property  must  be  on  the  contract  of  hire, 
and  the  implied  undertaking  of  the  company  that  the  hired  cars  are 
substantial  and  will  be  duly  carried  to  their  destination." 

179.  Extent  of  Adoption  of  Common-law  Rule  and  Statutory  Mod- 
ifications.— The  rule  of  the  common  law  respecting  a  carrier's  respon- 
sibility for  goods  intrusted  to  his  charge  for  transportation  seems 
to  be  admitted  everywhere  in  its  full  vigor,  in  the  states  governed  by 
the  jurisprudence  of  the  common  law,  and  in  its  appUcation  it  may  be 
said  that  in  general  no  distinction  is  made  between  a  carrier  by  land 
and  a  carrier  by  water,^*  although  in  a  few  sporadic  instances  a  dispo- 
sition to  mitigate  the  severity  of  the  rule  with  respect  to  carriers  by 
water  may  be  encountered.'*  Nor,  as  it  has  sometimes  been  argued, 
is  this  doctrine  confined  to  cases  of  transportation  by  water  within 
the  jurisdiction  of  the  realm,  but  it  applies  as  well  to  shipments  to 
or  from  a  foreign  port  as  to  internal  commerce,  holding  masters  and 
owners  of  vessels  to  their  strict  liability  as  common  carriers  when  on 
the  high  seas  as  well  as  when  in  port.'*  Where  the  common  law  is 
not  supreme,  as  in  Louisiana,  which  in  her  own  code  has  followed  the 
doctrines  of  tJie 'Roman  and  lYench  law,  the  rule  respecting  the  car- 
rier's liability  is  not  so  severe,  although  even  there  a  common  carrier 
is  responsible  for  a  loss  or  injury  to  goods  intrusted  to  his  care,  unless 
the  same  is  occasioned  by  accidents  and  uncontrollable  events.'^ 
Thus,  while  at  common  law  tiie  carrier  is  considered  as  in  the  nature 


10.  Nea!  v.  Saunderson,  2  Smedes  & 
M.  (Miss.)  572,  41  Am.  Dec.  609. 

11.  Morrison  v.  Davis,  20  Pa.  St. 
171,  57  Am.  Dec.  695. 

12.  Leonard  v.  Uendrickson,  18  Pa. 
St.  40,  55  Am.  Dec.  587. 

13.  East  Tennessee  &  G.  R.  Co.  v. 
Whittle,  27  Ga.  535,  73  Am.  Dee.  741. 

14.  Crosby  v.  Fitch,  12  Conn.  410, 
31  Am.  Dee.  745;  Bansemer  v.  To- 
ledo &  W.  Ry.  Co.,  25  Ind.  434,  87 

R.  C.  L.  Vol.  IV.— 45.  7i 


Am.  Dec.  367;  Buckland  v,  Adams 
Express  Co.,  97  Mass:  124,  93  Am. 
Dec.  68. 

47  Am.  Dec.  651  note;  5  Eng.  Rnl. 
Gas.  265  note. 

15.  Jones  v.  Pitcher,  3  Stew.  &  P. 
(Ala.)  135,  24  Am.  Dec.  716. 

16.  Elhott  V.  Rossell,  10  Johns.  (N. 
T.)  1,  6  Am.  Dec.  306. 

17.  Chamock  v.  Texas  &  P.  R.  Co., 
194  U.  S.  432,  24  S.  Ct.  671,  48  U.  S. 
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of  an  insurer  against  loss  by  fire,  unless  it  be  caused  by  lightning,  the 
civil  law  does  not  go  to  this  extent,  although  it  does  require  the  carrier 
to  prove  the  precise  cause  of  the  fire,  that  it  was  impossible  for  human 
prudence  to  foresee  or  prevent  the  loss,  and  that  no  act  of  imprudence 
or  negligence  is  chargeable  to  the  carrier.'*  Also,  it  may  be  observed, 
the  rigor  of  the  common  law  as  to  a  carrier's  liability  has  in  several 
cases  been  relaxed  in  England  by  statute,  especially  in  tiie  case  of  the 
owners  of  ships.  These  statutes  do  not  seem  to  have  been  adopted  in 
America  to  any  great  extent,  although  there  has  been  some  legislaticn 
on  the  subject,  as,  for  instance,  the  Harter  Act.'* 

180.  Penalty  for  Nonpayment  of  Claims. — Some  states  have  not 
hesitated  to  enact  statutes  making  the  carrier's  duties  and  obligations 
still  more  exacting,  as,  for  instance,  by  providing  that  common  carriers 
shall  adjust  claims  for  loss  or  damage  to  freight  within  a  named  time, 
and  that  if  this  is  not  done  they  shall  be  liable  to  a  penalty.^  The 
purpose  of  these  statutes,  it  has  been  held,  is  not  primarily  to  enforce 
the  collection  of  debts,  but  to  compel  the  performance  of  duties  which 
the  carrier  assumes  when  it  enters  on  the  discharge  of  its  public  fune- 
tions,  and  their  effect  is  to  bring  about  a  reasonably  prompt  settlement 
of  all  proper  claims,  the  penalty,  in  case  of  a  recovery  in  a  court, 
operating  as  a  deterrent  of  the  carrier  in  refusing  to  settle  just  claims, 
and  as  compensation  to  the  claimant  for  the  trouble  and  expense  of 
the  suit  which  the  carrier's  unreasonable  delay  and  refusal  made  neces- 
sary.* The  validity  of  statutes  of  this  character  has  been  attacked  on 
the  grounds  that  they  deny  carriers  the  equal  protection  of  the  laws 
and  that  they  interfere  with  interstate  commerce.  They  have,  bow- 
ever,  been  sustained  almost  uniformly,  even  as  applied  to  an  interstate 
shipment.' 


(L.  ed.)  1057;  Van  Hern  r.  Taylor, 
7  Rob.  (La.)  201,  41  Am.  Dec.  279; 
Cranwell  v.  The  Fanny  Fosdicfc,  15 
La.  Ann.  436,  77  Am.  Dee.  190. 

18.  Lehman,  Stern  &  Co.  v.  Mor- 
gan's &  T.  R.  &  S.  Co.,  115  ta.  1,  38 
So.  873,  112  A.  S.  R.  259,  5  Ann.  Cas. 
818  and  note,  70  L.R.A.  562.  Com- 
pare Hunt  V.  Morris,  6  Mart.  0.  S. 
(La.)  676, 12  Am.  Dec.  489,  where  un- 
der the  slightly  diflEerent  wording  of 
an  earlier  code  the  rule  seems  to  have 
been  still  more  lax,  it  being  there  held 
that  carriers  for  hire  are  excused  by 
accident  or  overpowering  force,  cas 
fortuit  ou  force  majeure,  wherever  the 
first  does  not  occur  by  their  negligence, 
and  they  do  not  unnecessarily  go  in 
the  way  of  the  latter,  in  other  words, 
if  they  have  used  that  due  dihgenee 
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in  the  performance  of  the  contract, 
which  the  nature  of  their  situation  re- 
quires. 

19.  For  a  more  extended  treatment 
of  this  subject  see  Shipping.  See  also 
infra,  par.  266. 

20.  Seegers  v.  Seaboard  Air  Line 
Ry.,  73  S.  C.  71,  52  S.  E.  797,  121  A. 
S.  R.  921;  Charles  v.  Atlantic  Coast 
Line  R.  Co.,  78  S.  C.  36,  58  S.  E. 

.927,  125  A.  S.  R.  762;  Venning  v. 
Atlantic  Coast  Line  R.  Co.,  78  S.  C. 
42,  58  S.  E.  983,  125  A.  S.  R.  768, 
12  L.R.A.(N.S.)  1217. 

1.  20  Ann.  Cas.  1056  note. 

2.  Atlantic  Coast  Line  R.  Co.  v. 
Coachman,  59  Fla.  130,  52  So.  377,  20 
Ann.  Cas.  1047  and  note.  Morris- 
Scarboro-Moffitt  Co.  v.  Southern  Exp- 
Co.,  146  N.  C.  167,  50  S.  E.  667,  15 
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Act  of  God 

181.  In  General — ^All  the  authorities  without  exception  admit  that 
a  common  carrier  is  not  liable  for  injuries  or  damages  caused  by  an 
act  of  God,  where  there  is  no  fault  or  negligence  on  its  part'  What 
does  or  does  not  come  within  the  meaning  of  the  phrase  "act  of  God" 
so  as  to  excuse  a  common  carrier  for  a  loss  happening  in  consequence 
thereof  is  said  to  be  generally  a  question  of  law,*  although  whether  or 
not  a  loss  or  injury  is  attributable  to  such  an  act  is,  of  course,  a  ques- 
tion of  fact  for  a  jury  to  decide.*  On  the  subject  of  what  amounts  in 
law  to  an  "act  of  God,"  much  learning  and  ability  have  been  expend- 
ed, but  as  a  result  thereof  no  universally  accepted  definition  has  been 
evolved.  Instead,  a  careful  study  of  the  multitudinous  judicial  opin- 
ions in  which  the  matter  has  been  discussed  exhibits  a  degree  of  con- 
fusion of  thought  in  the  administration  of  this  class  of  cases  which 
has  unfortunately  bred  much  discord  in  the  decisions*  Thus,  some 
courts  treat  the  phrases  "inevitable  accident,"'  and  "perils  of  the  sea, 
navigation  or  road,"*  as  entirely  equivalent  to  the  phrase  "act  of 
God"*  while  others  regard  each  as  expressing  a  slightly  different 
idea  and  so  draw  many  fine  technical  distinctions  to  separate  one  from 
another.^**   Again,  some  judicial  tribunals  treat  these  terms  aa  identi- 

L.R.A.(N.S.)  983;  Cbarles  v.  Atlantic  6.  See  Hays  v.  Kennedy,  41  Pa.  St. 

Coast  line  R,  Co.,  78  8.  C.  36,  58  S.  378,  80  Am.  Dec.  627,  for  a  learned 

E.  927,  125  A.  S.  R.  762.    And  see  discuBsion  of  the  matter. 

Commerce.  7.  Fish  v.  Chapman,  2  Ga.  349,  46 

3,  Summerlin  «.  Seaboard  Air  Line  Am.  Dec.  393;  Neal  v.  Saunderson,  2 

Ry.  Co.,  56  Fla.  687,  47  So.  557,  131  Smedes  &  M.  (Miss.)  572,  41  Am.  Dec. 

A.  S.  R.  164,  19  L.R.A.(N.S.)  191;  609 ;  Morrison  w.  Davis,  20  Pa.  St  171, 

C.  C.  Taft  Co.  V.  American  Exp.  Co.,  57  Am.  Dec.  695;  McGraw  v.  Balti- 

133  la.  522,  110  N.  W.  897,  119  A.  more  &  0.  R.  Co.,  18  W.  Va.  361,  41 

S.R.  642,10L.R.A.(N.S.)  614;  Thorn-  Am.  Rep.  696. 

as  V.  Boston  &  P.  R.  Corp.  10  Mete.  8.  Crosby  v.  Fitch,  12  Conn.  410, 

(Mass.)  472,  43  Am.  Dec.  444;  Hull  31  Am.  Dec.  745;  Colt  «.  McMechen, 

V.  Chicago,  St.  P.,  M.  &  0.  Ry.  Co.,  6  Johns.  (N.  T.)  160,  5  Am.  Dee.  200: 

41  Minn.  510,  43  N.  W.  391,  16  A.  S.  Gordon  v.  Little,  8  Serg.  &  R.  (Pa.) 

R.  722,  5  L.R^.  587;  Jones  v.  Minne-  533,  n  Am.  Dec.  632,  overruled  00 

t^'onp-?.o^M^o*^'^;!;?®i  ^°ther  point  in  Coxe  v.  Heisley,  19 


UniS;  Tel.  Co.,  62  Pa.  St.  83  T Am"  ^^f'}^^'  ^^^^lu^l"  ^J^^  "t*"' 

3gy         '                    '  9.  "Damage  by  the  elements"  withm 

130  A.'  S.  R.  436  note.    See  also  meaning  of  contracts  with  stipu- 

Aupra,  par.  175.  lations  referring  thereto  is  also  gen- 

4.  New    Brunswick    Steamboat    &  e^aMy  regarded  as  synonymous  with 

Canal  Transp.  Co.  v.  Tiers,  24  N.  J.  "injury  by  act  of  God."    53  L.R.A. 

L.  697,  64  Am.  Dec.  394.  676  note. 

6.  Elliott  V.  Rossell,  10  Johns.  (N.  10.  Plaisted  v.  Boston  &  K.  Steam 

Y.)  1,  6  Am.  Dee.  306.  Nav.  Co.,  27  Me.  132,  46  Am.  Dec. 
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cal  for  the  purpose  of  making  "inevitable  accident"  mean  "act  of  God" 

in  the  more  restricted  meaning  of  that  phrase  as  a  sudden  and  violent 
act  of  nature,^*  while  others  make  them  synonymous  for  the  purpose 
of  making  "act  of  God"  cover  any  accident  which  the  carrier  cannot 
by  proper  care,  foresight  and  skill  avoid.**  Fortunately,  however,  in 
practice  these  fine  distinctions  are  not  often  of  great  consequence  ow- 
ing to  the  common  custom  of  including  within  bills  of  lading  and  ail 
printed  forms  thereof  an  express  exception  against  losses  by  inevitable 
accident,  perils,  or  dangers  of  the  sea,  river,  or  road,  etc. ;  and  inci- 
dentally it  may  be  remarked,  the  existence  of  this  custom,  evidence  of 
which  may  be  found  as  far  back  as  1629,  may  be  responsible  for  those 
decisions  which  regard  all  such  terms  as  synonymous  and  interchange- 
able; since,  according  to  some  authorities,  inevitable  accidents,  and 
dangers  of  the  sea,  will  operate  as  implied  conditions  to  excuse  a  loss 
whether  such  set  expressions  are  repeated  in  a  bill  of  lading  or  not.^* 
But  before  proceeding  further  in  this  direction  it  will  be  well  to  take 
up  generally  the  definitions  more  commonly  to  be  met  with  of  the  legal 
expression  "act  of  God." 

182.  Definitions.— The  earliest  use  of  the  expression  "act  of  God" 
to  be  found  in  the  law  books  is  by  Lord  Coke  who  employed  it  fre- 
quently, applying  it  to  death,  sudden  tempest  and  the  like.'*  Later 
in  1785  Lord  Mansfield  introduced  the  idea  which  has  been  at  the 
basis  of  the  modern  narrow  conception  of  tile  term,  namely,  that  it  is 
such  ^  act  as  could  not  happen  by  the  intervention  of  man,  as  storms, 
lightning  and  tempests.  That  "act  of  God"  must  mean  something 
in  opposition  to  the  act  of  man  seemed  to  him  indisputable,  for,  says 
he,  "everything  is  the  act  of  God  that  happens  by  his  permission; 
everything  by  his  knowledge."  Since  his  time  the  term  has  re- 
ceived a  variety  of  definitions,  many  of  which  differ  rather  in  their 
mode  of  expression  than  in  the  substance  of  their  signification.  Thus 
it  is  said  to  be  that  which  is  occasioned  exclusively  by  the  violence 
of  nature — ^by  that  kind  of  force  of  the  elements  which  human  ability 
could  not  have  foreseen  or  prevented,  such  as  lightning,  tornado,  sud- 
den squalls  of  wind,  and  the  like.**  So  it  has  been  referred  to  as  an 
extraordinary  convulsion  of  nature,  or  a  direct  visitation  of  the  ele- 

587;  Fergusson  v.  Brent,  12  Md.  9,  71  Bailey  L.  (S.  C.)  421,  23  Am.  Dec 

Am.  Dee.  582;  Merritt  v.  Earle,  29  N.  146. 

Y.  115,  86  Am.  Dec.  292;  Turney  v.  13.  Crosby  «.  Pitch,  12  Conn.  410, 

Wilson,  7  Yerg.  (Tenn.)  340,  27  Am.  31  Am.  Dee.  745. 


11.  Elliott  V.  Rossell,  10  Johns.  (N.  A.  S.  R.  170,  4  Ann.  Cas.  128,  4 
Y.)  1,  6  Am.  Dec.  306;  MeQraw  v.  L.R.A.(N.S.)  898;  Hays  v.  Kennedy, 
Baltimore  &  0.  B.  Ca,  18  W.  Va.  361,  41  Pa.  St.  378,  80  Am.  Dec.  627. 

41  Am.  Eep.  696.  IB.  Forward  v.  Pittard,  1  T.  R.  27, 

12.  Williams  v.  Gh*ant,  1  Conn.  487,  1  Rev.  Rep.  146, 1  Eng.  Rul.  Gas.  216. 
7  Am.  Dec.  235;  Smyrl  v.  Niolon,  2     16.  97  Am.  Dec.  409  note. 
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46  Am.  Dee.  405  note. 


14.  Central  of  Georgia  R.  Co.  v. 
Hall,  124  Ga.  322,  52  S.  E.  679.  110 
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ments,  against  which  the  aids  of  science  and  skill  are  of  no  avail. 
By  other  authorities,  it  is  said  to  be  at  least  an  act  of  nature,  which 
implies  an  entire  exclusion  of  all  human  agency,  whether  of  the 
carrier  himself  or  of  third  persons.  So  it  is  called  a  disaster  with 
which  the  agency  of  man  has  nothing  to  do.^*  Again,  it  is  defined  to 
be  a  natural  necessity,  which  could  not  have  been  occasioned  by  the 
inter\'ention  of  man,  but  proceeds  from  physical  causes  alone;  "  while 
the  great  commentators,  Story  and  Kent,  speak  of  it  as  any  accident 
produced  by  physical  causes  which  are  irresistible;  and  as  examples 
mention  lightning,  storms,  perils  of  the  sea,  earthquakes,  inundations, 
sudden  death  or  illness.**  Many  other  minor  variations  of  the  above 
definitions  might  be  given,**  but  these  will  suffice  to  illustrate  the  vari- 
ous and  broad  senses  in  which  the  expression  has  been  employed. 

183.  Modem  Strict  Conceptioa  of  Term. — A  careful  analysis  of  the 
various  definitions  to  be  found  in  the  books,  of  the  act  of  God,  dis- 
clc^s  that  practically  ail  agree  in  requiring  the  entire  exclusion  of 
human  agency  from  the  cause  of  the  injury  or  loss.*  Therefore  it 
may  be  laid  down  as  accepted  law  that  no  matter  what  degree  of  pru- 
dence may  be  exercised  by  the  carrier  or  his  servants,  although  the  de- 
lusion by  which  it  is  baffled  or  the  force  by  which  it  is  overcome  be 
inevitable,  yet,  if  there  be  any  co-operation  of  man,  or  any  admixture 
of  human  means,  the  injury  is  not,  in  a  legal  sense,  the  act  of  God. 
But  the  mere  fact  that  an  accident  is  occasioned  by  the  agency  of 
nature  alone  without  the  intervention  of  man  does  not  seem  to  be 


17.  Friend  v.  Woods,  6  Grat.  (Va.) 
189,  52  Am.  Dec.  119;  McGraw  v. 
Baltimore  &  O.  R.  Co.,  18  W.  Va. 
361,  41  Am.  Rep.  696. 

18.  Packard  v.  Getman,  4  Wend. 
(N.  Y.)  613,  21  Am.  Dec.  166;  Mich- 
aels V.  New  York  Cent.  R.  Co.,  30  N. 
Y.  564,  86  Am.  Dec.  415;  Gordon  v. 
Little,  8  Serg.  &  R.  (Pa.)  533, 11  Am. 
Dee.  632,  overruled  on  another  point  in 
Coxe  V.  Heisley,  19  Pa.  St.  243. 

19.  Fergusson  v.  Brent,  12  Md.  9, 
71  Am.  Dec.  582. 

20.  See  Fish  v.  Chapman,  2  Ga.  349, 
46  Am.  Dee.  393. 

21.  See  Wald  v.  Pittsburg,  C,  C.  & 
St.  L.  R.  Co.,  162  III.  545,  44  N.  E. 
888,  53  A.  S.  R.  332,  35  L.R.A.  356; 
Ewart  V.  Street,  2  Bailey  L.  (S.  0.) 
157,  23  Am.  Dec.  131. 

1.  Polack  V.  Pioche,  35  Cal.  416,  95 
Am.  Dec.  115;  Fish  v.  Chapman,  2 
Ga.  349,  46  Am.  Dec.  393;  Fergusson 
V.  Brent,  12  Md.  9,  71  Am.  Dec.  582; 
Merritt  v.  Earle,  20  N.  T.  115,  86  Am. 


Dec.  292;  Michaels  v.  New  York  Cent. 
R.  Co.,  30  N.  Y.  564,  86  Am.  Dee.  415; 
Gordon  v.  Little,  8  Serg.  &  R.  (Pa.) 
533,  11  Am.  Dec.  632,  overruled  on 
another  point  in  Cose  v.  Heisley,  19 
Pa.  St.  243;  Forward  v.  Pittard,  1 
T.  R.  27, 1  Rev.  Rep.  146,  1  Eng.  Rul. 
Cas.  216.  See,  however,  Hays  u. 
Kennedy,  41  Pa.  St.  378,  80  Am. 
Dec.  627,  where  it  is  held  that  the 
term  "act  of  God"  no  more  excludes 
human  agency  than  such  terms  as  Deo 
volente,  Deo  javante,  ex  visitatione 
Dei,  "providential  dispensation,"  or 
the  Roman  terms,  fataliter,  divinitus, 
casus  fortuitus,  damnum  fatale,  all  of 
which  originally  referred  to  the  in- 
tervention of  the  gods,  in  the  sense 
that  the  appropriate  human  agency 
was  powerless;  and  where,  moreover, 
the  opinion  is  expressed  that  to  ex- 
clude the  intervention  of  man  from 
those  accidents  which  are  called  acts 
of  God  is  impossible. 
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enough.  Thus  the  rain  which  fertilizes  the  earth,  and  the  wind 
which  enables  a  ship  to  navigate  the  ocean,  are  as  much  acts  of  God, 
in  contFEi-distinction  to  the  act  of  man,  as  the  rainfall  which  causes 
a  river  to  burst  its  banks  and  carry  destruction  over  a  whole  district, 
or  the  cyclone  that  drives  a  ship  against  a  rock  or  sends  it  to  the 
bottom.  Yet  in  a  legal  sense  they  do  not  come  within  the  term  "act 
of  God"  and  the  carrier,  who,  by  the  rule,  is  entitled  to  protection 
in  the  latter  case,  would  clearly  not  be  able  to  claim  it  in  the  former. 
For  here  another  principle  comes  into  play.  The  carrier  is  bound 
to  do  his  utmost  to  protect  the  goods  committed  to  his  charge  from 
loss  or  damage,  and  if  he  fails  in  this  regard  he  becomes  liable  from 
the  nature  of  his  contract.  In  the  one  case  he  can  protect  the  goods 
by  proper  care,  in  the  other  it  is  beyond  his  power  to  do  so.'  Also, 
while  it  is  true  that  no  human  agency  can  prevent  or  stay  an  act 
of  God,  the  act  itself  being  that  of  omnipotence,  and  irresistible, 
it  is  frequently  the  case  that  the  results  or  natural  consequences 
of  an  act  of  God,  by  the  exercise  of  reasonable  foresight  and  prudence, 
may  be  foreseen  and  guarded  against.  Where  this  can  be  done  by 
the  exercise  of  reasonable  diligence  and  prudence,  a  failure  to  do 
so  would  be  negligence  and  subject  the  party  upon  whom  this  duty 
devolved  to  damages,  although  the  original  cause  was  an  act  of 
God.  For  instance,  notice  of  an  extraordinary  rise  at  the  head  of  a 
river  might  be  sufficient  to  cause  persons  engaged  in  business  lower 
down  to  expect  a  proportionate  rise,  and  to  prepare  for  it,  this  be- 
ing dependent  more  or  less  on  the  suddenness  of  the  rise,  and  the 
time  remaining  after  notice,  and  before  the  rising  water  reached 
the  place  where  the  injury  occurred.*  Accordingly,  if  a  loss  is  caused 
by  that  kind  of  force  of  the  elements  which  could  have  been  foreseen 
or  prevented,  or  by  tiie  force  of  the  elements  combined  with  such  act 
of  man  as  could  have  been  avoided,  the  carrier  is  liable.  Among  the 
many  definitions  to  be  met  with,  however,  the  chief  point  of  conflict 
respects  the  character  of  the  act  of  nature  occasioning  the  loss.  Thus, 
while  some  definitions  seem  to  require  a  direct,  active  and  extraordi- 
narily violent  natural  agency,  others  would  seem  to  admit  within  the 
comprehension  of  the  term  any  unavoidable  accident  proceeding  from 
physical  causes  alone  whether  active  or  passive.  On  the  whole,  how- 
ever, tiie  more  commonly  recognized  view  today  seems  to  require  a 
direct,  violent  and  irresistible  act.* 

2.  Doster  v.  Brown,  25  Qa.  24,  71  4.  Central  of  Geoi^  R.  Co.  v.  Hall, 
Am.  Dec.  153;  Nugent  v.  Smith,  1  C.  124  Ga.  322,  52  S.  E.  679,  110  A.  S. 
P.  D.  19,  423,  45  L.  J.  Q.  B.  19,  697,  R.  170,  4  Ann.  Cas.  128,  4  L.R.A. 
1  Eng.  Rul.  Cas.  218.  (N.S.)  898;  Friend  v.  Woods,  6  Grat. 

18  Am.  Rep.  619  note.  (Va.)   189,  52  Am.  Dee.  119.  But 

3.  Smith  V.  Western  Ry.  91  Ala.  for  an  aWe  and  learned  opuion 
455,  8  So.  754,  24  A.  S.  R.  929,  11  protesting  against  this  narrow  inter- 


L.R.A.  619. 


pretatiwi  of  the  expression,  see  Ha^ 
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184.  Distinction  between  **Act  of  God**  and  'Inevitable  Accident.**— 
It  hfts  been  previously  remarked  that  by  many  authorities  the  exprea* 
sions  "act  of  God"  and  "inevitable  accident"  have  been  used  in  a 
similar  sense  as  equivalent  terms.*  According  to  the  strict  technical 
signification  that  tiie  phrase  "act  of  God"  has  latterly  acquired,  how- 
ever, the  two  expressions  may  be  regarded  as  altogether  distinct.* 
Certain  it  is  that  at  the  common  law  a  carrier  has  been  held  answer- 
able for  losses  caused  by  accidents  which  were  to  him  entirely  in- 
evitable.' By  "inevitable  accident"  or  "unavoidable  accident,"  and 
in  this  instance  the  two  terms  are  synonymous,*  is  meant  an  unfore- 
seen and  unexpected  event  occuring  externally  to  the  person  affected 
by  it,  and  of  which  his  own  agency  is  not  the  proximate  cause.  In 
legal  phraseology,  therefore,  such  an  expression  does  not  denote  an  ac- 
cident which  it  was  physically  impossible  in  the  nature  of  things  to 
prevent,  but  merely  one  that  was  not  occasioned  in  any  degree,  either 
remotely  or  directly,  by  the  want  of  that  care  or  skill  which  the  law 
holds  every  man  bound  to  exercise.  Consequently  that  may  be  an 
"inevitable  accident"  which  no  foresight  or  precaution  on  the  part  of 
the  carrier  could  prevent,'  although  it  had  its  origin  either  in  whole 
or  in  part  in  the  agency  of  man,  whether  in  acts  of  commission  or 
omission,  of  nonfeasance  or  of  misfeasance,  or  in  any  other  cause  in- 
dependent of  the  agency  of  natural  forces.**  On  the  other  hand,  as 
has  been  observed  above,  the  phrase  "act  of  God"  denotes  natural  in- 
cidents that  could  not  happen  by  the  intervention  of  man,  as  storms, 
lightning  and  tempests.  So  while  it  is  true  that  every  "act  of  God"  is 
an  inevitable  accident,  since  no  human  agency  can  resist  it,  it  does  not 
therefore  follow,  in  the  sense  of  the  books,  that  every  inevitable  acci- 
dent is  an  act  of  Ck>d.  For  instance  damage  done  by  lightning  is  an 
inevitable  accident,  and  also  an  act  of  God;  but  the  collision  of  two 
vessels  in  the  dark,  although  it  is  assuredly  an  inevitable  accident,  is 
not  an  act  of  God,  such  as  a  stroke  of  lightning,  nor  is  it  so  considered 
by  the  authoritiea.*^  This  distinction  between  an  "act  of  God"  and 

«.  Kennedy,  41  Pa.  St.  378,  80  Am.  Rep.  146,  1  Eng.  RnL  Cas.  216. 

Dec.  627.  2  L.R.A.  174  note. 

5.  See  supra,  par.  181.  8.  Fish  v.  Cbapmanf  2  Ga.  340,  46 

6.  Packard  v.  Taylor,  35  Ark.  402,  Am.  Dee.  393. 

37  Am.  Rep.  37;  BIythe  tJ.  Denver  9.  Merritt  t>.  Earle,  29  N.  T.  115, 

&  R.  G.  Ry.  Co.,  15  Colo.  333,  25  Pac.  86  Am.  Dee,  292. 

702,  22  A.  S.  R.  403,  11  LJl.A.  615;  10.  Nugent  v.  Smith,  1  C.  P.  D.  19, 

Hale  V.  New  Jersey  Steam  Nav.  Co.,  423,  45  L.  J.  Q.  B.  19,  697, 1  Eng.  Rul. 

15  Conn.  539,  39  Am.  Dee.  398;  Mer-  Cas.  218. 

ritt  V.  Earle,  29  N,  Y.  115,  86  Am.  11.  Plaisted  v.  Boston  &  K.  Steam 

Dec.  292.  Nav.  Co.,  27  Me.  132,  46  Am.  Dec. 

46  Am.  Dec.  405  note.  587;  Fergusson  v.  Brent,  12  Md.  9, 

7.  Chicago  &  N.  W.  R.  Co.  v.  Saw-  71  Am.  Dec.  582. 

yer,  69  111.  285,  18  Am.  Rep.  613;  86  Am.  Dee.  296  not«.   See  supra. 

Forward  v.  Pittard,  1  T.  B.  27, 1  Rev.  par.  183. 
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"inevitable  accident"  is  important  as  it  marks  one  of  the  points  of 
difference  between  the  common  and  the  civil  law,  which  latter,  accord- 
ing to  all  authorities,  exempts  the  carrier  from  liability  for  inevitable 
accident.'* 

185.  Distinction  between  "Act  of  God"  and  "Perils  of  the  Sea." — 
While  it  has  been  thought  by  some  courts  that  the  terms  "perils  of 
the  sea,"  "dangers  of  the  river"  and  other  phrases  of  like  import 

commonly  to  be  met  with  in  bills  of  lading  used  by  carriers  by  water, 
have  in  legal  parlance  the  same  meaning  as  the  expression  "act  of 
(tod,"  it  is  now  generally  considered  by  the  better  authorities  that 
there  is  a  real  distinction  between  them  and  that  the  fornier  have  a 
broader  signification.**  Thus,  while  "act  of  God"  is  said  to  mean 
disasters  with  which  the  agency  of  man  has  nothing  to  do,  such  as 
lightning,  tempests  of  floods,  the  words  "perils  of  the  seas"  may  com- 
prehend calamities  which  were  not  caused  by  a  violence  or  convuljiion 
of  nature,*'  although  they  are  usually  defined  as  signifying  natural 
accidents  peculiar  to  that  element.**  Thus  the  destruction  of  a  vessel 
by  rats,  the  precaution  of  keeping  a  cat  on  board  having  been  adopted, 
has  been  adjudged  a  peril  of  the  sea;  yet  this  could  hardly  be  deemed 
a  loss  by  the  act  of  God,  and  certainly  it  bears  no  resemblance  to  light- 
ning and  tempests.*'  So,  losses  occasioned  by  hidden  obstructions  in 
a  river,  newly  placed  there,  and  of  a  character  that  human  skill  and 
foresight  could  not  have  discovered  and  avoided,  while  not  regarded 
as  coming  within  the  strict  technical  definition  of  the  act  of  God,  ad- 
mittedly fall  within  the  classification  of  "dangers  or  perils  of  the  sea 
or  river."  **  The  meaning  of  the  term  "perils  of  the  sea"  cannot, 
however,  be  said  to  be  exactly  settled,  for  while  strictly  denoting  "the 
natural  accidents  peculiar  to  that  element,"  it  has,  in  some  instances, 
been  held  to  extend  to  events  not  attributable  to  natural  causes;  as  in 
the  case  of  a  capture  by  pirates  on  the  high  seas,  and  a  colHsion  by  two 
ships,  where  blame  is  imputable  to  neither,  or,  at  all  events,  not  to 

12.  Nugent  v.  Smith,  1  C.  P.  D.  746,  reversed  on  other  grounds  166 
19,  423,  45  L.  J.  Q,  B.  19,  697, 1  Eng.  U.  S.  375,  17  S.  Ct.  597,  41  U.  S. 
Rul.  Cas.  218.  (L.  ed.)  1039. 

13.  See  supra  par.  181.  16.  Williams  v.  Branson,  5  N.  C. 

14.  Plaiated  v.  Boston  &  K.  Steam  417,  4  Am.  Dec.  562. 

Nav.  Co.,  27  Me.  132,  46  Am.  Dee.  17.  Plaisted  v.  Boston  &  K.  Steam 

587;  Neal  v.  Saunderson,  2  Smedes  &  Nav.  Co.,  27  Me.  132,  46  Am.  Dec 

M.  (MisB.)  572,  41  Am.  Dec.  609;  587. 

Frifflid  t>.  WoodSf  6  Grat.  (Va.)  189,  For  authorities  to  the  contrary  as 

52  Am.  Dec.  119.  respects  losses  occasioned  by  rats  see, 

41  Am.  Dec.  281  note.  however,  41  Am.  Dee.  285  note. 

15.  The  Majestic,  60  Fed.  624,  20  V.  18.  Fergusson  v.  Brent,  12  Md.  9, 
S.  App.  503,  9  C.  C.  A.  161,  23  IjJI.A.  71  Am.  Dec.  582. 
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the  injured  ship.^*   A  further  discussion  of  the  interpretation  put  on 

this  phrase  will  be  found  elsewhere  in  this  work.*® 

186.  Practical  Illustrations  of  What  Are  Acts  of  God. — ^After  the 
above  abstract  consideration  in  terms  of  definition,  distinction  and 
analysis  of  what  in  law  is  deemed  to  be  the  act  of  God,  it  may -be 
well,  by  way  of  practical  illustration,  to  give  a  few  concrete  examples 
of  what  occurrences  have  been  held  by  the  courts  to  come  within  the 
legal  comprehension  of  the  expression.  The  instances  most  often 
mentioned  in  the  books  are,  as  has  been  seen,  lightning,  tornadoes, 
storms  or  tempests,  earthquakes,  and  sudden  squalls  of  wind.*  In 
the  same  category  would  come  any  unprecedented  flood  or  sudden 
inundation  which  no  human  power  could  stay  and  no  foresight  or 
prudence  anticipate.'  However,  to  constitute  an  act  of  Providence  it 
seems  that  a  storm,  flood  or  freshet  need  not  be  unprecedented,  if  it  is 
unusual,  extraordinary  and  unexpected.  Thus,  it  has  been  held  that  a 
carrier  is  not  liable  for  damage  caused  by  a  flood  such  as  occurs  but 
twice  in  a  generation,  nor  is  the  fact  that  such  a  flood  has  occurred 
once  in  each  of  two  preceding  years  sufficient  to  make  it  Uable.^  More- 
over, since  it  seems  to  be  well  recognized  that  a  sudden  gust  of  wind,  by 
which  the  vessel  of  a  carrier  is  driven  against  a  pier  and  overset  by  the 
violence  of  the  shock,  is  vis  divina,  it  has  also  been  adjudged  that 
the  sudden  and  entire  failure  of  the  wind,  while  a  vessel  is  changing 
her  tack,  in  consequence  of  which  she  runs  aground  and  sinks,  is 
equally  to  be  considered  the  act  of  God.*  The  case  of  a  jettison  at  sea, 
especially  where  the  facts  show  that  the  loss  of  the  boat  and  entire 
cargo  would  have  been  occasioned  by,  and  have  resulted  from,  the  vio- 
lence of  the  storm,  if  the  part  actually  lost  had  not  been  overthrown, 
has  also  been  deemed  a  loss  by  the  act  of  God,  although  it  was  of 

19.  Jones  v.  Pitcher,  3  Stew.  &  P.  A.  S.  R.  332,  35  L.R.A.  356;  Rodgers 
(Ala.)  135,  24  Am.  Dec.  716;  Plaisted  v.  Missonri  Pac  B.  Co.,  75  Kan.  222, 
«.  Boston  &  K.  Steam  Nav.  Co.,  27  88  Pae.  885, 121  A.  S.  R.  416, 12  Ann. 
Me.  132,  46  Am.  Dec.  587.  Cas.  441,  10  L.R.A.(N.S.)  658;  Bibb 

20.  See  Shipping.  Broom  Com  Co.  v.  Atchison,  T.  &  S. 

1.  Triend  «.  Woods,  6  Qrat.  (Va.)  P.  R.  Co.,  94  Minn.  269,  102  N.  W. 
189,  52  Am.  Dec.  119;  McGraw  v.  709, 110  A.  S.  R.  361,  3  Ann.  Cas.  450, 
Baltimore  &  0.  R.  Co.,  18  W.  Ya.  361,  69  L3.A.  509;  Oordon  v.  Little,  8 
41  Am.  Rep.  696.  Serg.  &  R.  (Pa.)  533,  11  Am.  Dec. 

11  L.R.A.  615  note.  See  also  supra,  632,  overruled  on  another  point  in 

par.  181, 182.  Coxe  v.  Heisley,  19  Pa.  St.  243;  Long 

2.  Memphis  &  C-  B.  Co.  v.  Reeves,  v.  Pennsylvania  R.  Co.,  147  Pa.  St. 
10  Wall.  176,  19  U.  S.  (L.  ed.)  909;  343,  23  AU.  459,  30  A.  S.  B.  732  and 
Smith  V.  Western  By.,  91  Ala.  455,  8  note,  14  LJt.A.  741. 

So.  754,  24  A.  S.  B.  929,  11  L.B.A.     2  L.B.A.  174  note. 

619;  Norris  v.  Savannah,  F.  &  W.  By.     3.  11  LJI.A.  615  note. 

Co.,  23  Fla.  182, 1  So.  475, 11  A.  S.  R.     4.  Colt  v.  McMechen,  6  Johns.  (N. 

355;  Wald  tj.  Pittsburg,  C,  G.  &  St.  L.  Y.)  160,  5  Am.  Dec  200. 

R.  Co.,  162  111.  545,  44  N.  E.  888,  53 
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course  accomplished  by  the  immediate  agency  of  man.*  It  seems 
that  freezing  weather,  especially  if  coming  in  that  season  of  the  year 
when  such  weather  may  be  expected,  cannot  be  brought  within  the 
strict  definitions  above  given  of  the  act  of  God,*  but  despite  that  fact 
it  must  be  admitted  that  losses  occasioned  by  the  freezing  up  of  canals 
and  rivers  have  frequently  been  attributed  to  such  cause  so  as  to  ab- 
solve the  carrier  from  liability  therefor.'  Accepting  as  correct  the 
narrow  interpretation  of  the  term  "act  of  God,"  it  seems  that  a  carrier 
is  not  relieved  of  responsibility  where  his  vessel  strikes  on  an  un- 
known snag,  bar  or  rock  in  the  ordinary  route  of  travel,  for  in  such  a 
case  there  is  present  no  violent  act  of  nature.'  And  yet  such  a  state 
of  facts  has  often  been  held  to  furnish  a  valid  excuse,*  although  it  may 
be  observed  that,  in  such  cases  no  clear  distinction  between  "act  of 
God"  and  "perils  of  the  sea"  seems  to  be  recognized.^**  Moreover, 
while  sudden  death,  or  sickness  of  such  a  character  as  to  render  action 
impossible,  may  sometimes  excuse  nonaction,  it  cannot  be  said  that 
tortious  acts  committed  by  one  laboring  under  such  an  illness  as  in- 
sanity come  properly  within  the  classification  of  acts  of  God.  Thus 
where  an  engineer  in  charge  of  an  engine  drawing  a  rculroad  train 
suddenly  becomes  insane  and  negligently  runs  his  engine  at  such  an 
excessive  rate  of  speed  as  to  result  in  wrecking  one  of  the  cars  and 
causing  the  loss  of  property  being  transported,  such  insanity  is  not 
an  act  of  God  to  which  the  loss  can  be  attributed  so  as  to  excuse  the 
carrier  from  liability.** 

187.  Loss  by  Fire. — All  the  authorities  seem  to  agree  that  a  loss 
by  fire,  unless  it  is  caused  by  lightning,  does  not  come  within  the  ex- 
ception of  the  act  of  God  and  accordingly  is  chargeable  against  the 
common  carrier.**  This  is  on  the  theory  that,  no  matter  how  free 
from  blame  or  negligence  the  carrier  may  be,  or  how  accidental  or 

6.  Price  v.  Hartshorn,  44  N.  Y.  94,      10.  Williams  v.  Branson,  5  N.  C. 


6.  HcGraw  v.  Baltimore  &  O.  R.  of  such  cases,  see  Friend  ti.  Woods, 
Co.,  18  W.  Va.  361,  41  Am.  Rep.  696.  6  Grat.  (Va.)  189,  52  Am.  Dec.  119. 


8.  Hays  v.  Kennedy,  41  Pa.  St.  378,  HaU,  124  Ga.  322,  52  S.  E.  679,  110 
80  Am.  Dec.  627;  Friend  v.  Woods,  A.  S.  R.  170,  4  Ann.  Gas.  128,  4 

6  Grat.  (Va.)  189,  52  Am.  Dec.  119.  L.R.A.(N.S.]  898. 

9.  Williams  v.  Grant,  1  Conn.  487,     12.  Hale  v.  Hew  Jersey  Steam  Nav. 

7  Am.  Dee.  235;  Smyri  v.  Kiolon,  2  Co.,  15  Conn.  539,  39  Am.  Dec.  398; 
Bailey  L.  (S.  G.)  421,  23  Am.  Dec.  Chicago  &  N.  W.  R.  Co.  v.  Sawyer, 
146.  See  also  Packard  v.  Getman,  4  69  111.  285, 18  Am.  Rep.  613;  Gilmore 
Wend.  (N.  Y.)  613,  21  Am.  Dec.  166;  v.  Carman,  1  Smedes  ft  M.  (Miaa.) 
Ewart  V.  Street,  2  Bailey  L.  (S.  C.)  279,  40  Am.  Dec.  96;  Patton's  Adm'n 
157,  23  Am.  Dee.  131,  where  as  in-  v.  Magnith,  Dud.  L.  (S.  C.)  159,  31 
eluded  within  the  expression  "act  of  Am.  Dec.  552  and  note;  Forward  «. 
God"  is  given  the  instance  of  a  shoal  Pittard,  1  T.  R.  27,  1  Rev.  Rep.  142, 
or  bank  unknown  to  navigators,  or  1  Eng.  Rul.  Cas.  216. 


4  Am.  Rep.  645. 


417,  4  Am.  Dee.  562.   For  a  criticism 


7.  11  LJtA..  615  note. 


11.  Central  of  Geor^  R.  Co.  «. 


suddenly  formed  in  the  ocean. 


5  Ann,  Cas.  821  note. 
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inevitable  the  conflagration,  the  fire  must,  save  in  the  case  of  lightr 
ning,  have  originated  by  human  means  and  so  cannot  be  said  to  be 
an  act  of  Deity."  One  other  exception  may  be  noted,  however,  name- 
ly, where  a  loss  or  injury  can  be  proved  to  have  been  caused  by  a  fire 
originating  in  spontaneous  combustion,^*  although  even  in  such  a  case 
it  has  been  intimated  that  if  a  loss  occurred  from  such  a  cause  negli- 
gence in  a  greater  or  less  degree  could  be  implied.**  The  practical 
value  of  the  exception  in  favor  of  spontaneous  combustion,  even  though 
it  be  conceded,-  may  however  be  regarded  as  negligible,  owing  to  the 
difficulty  of  proof,  in  default  of  which  it  will  be  presumed  that  human 
means  were  instrumental  in  starting  the  blaze.  This  rule  holding 
a  carrier  responsible  as  an  insurer  in  the  event  of  fire  is  alike  inflexible 
and  certain,  yielding  to  no  hardship.**  But  if  some  other  factor,  in 
itself  of  such  a  character  as  to  come  within  the  designation  "act  of 
God,"  can  properly  be  deemed  to  be  the  proximate,  direct  and  efficient 
cause  of  the  loss,  then  it  seems  that  the  carrier  may  avoid  r^ponsi- 
bility  although  a  fire  may  have  participated  in  the  actiial  destruction 
of  the  goods.  Thus,  where  a  furious  wind  blows  from  the  track  a  car 
containing  goods  which  axe  destroyed  by  a  fire  that  immediately  fol- 
lows without  negligence  on  the  part  of  the  carrier,  as  the  result  of 
the  overturning  of  the  car  in  which  are  burning  a  lamp  and  a  coal 
fire,  it  seems  that  the  carrier  will  not  be  liable,  as  in  such  a  case  the 
violence  of  the  wind  may  be  deemed  to  be  the  cause  of  the  loss,  the 
fire  following,  if  not  instantaneously,  immediately  thereafter,  without 
negligence  or  any  wrongful  act  of  the  carrier  intervening  to  produce 
it,  being  regarded  as  merely  resulting  and  incidental.*' 

188.  Act  of  God  as  Proximate  Cause  of  Loss. — The  general  if  not 
the  universal  rule  applicable  in  cases  where  compensation  is  sought 
for  the  consequences  of  a  wrongful  or  negligent  act,  or  for  the  viola- 
tion of  a  contract,  is  that  the  wrong-doer,  or  party  in  default,  is  re- 
sponsible only  for  the  proximate  and  not  for  the  remote  consequences 
of  his  actions.  This  doctrine  is  not  limited  to  cases  in  which  special 
damages  arise,  but  is  applicable  to  every  case  in  which  damage  results 
from  a  contract  violated  or  an  injurious  act  committed.  Consequently 
the  view  is  entertuned  by  the  great  weight  of  authority  that  the  lia^ 
bilitiee  of  common  carriers,  as  of  persons  in  other  occupations  and 

13.  Forward  v.  Pittard,  1  T.  R.  27,  Co.,  15  Colo.  333,  25  Pac.  702,  22  A, 
1  Rev.  Rep.  142, 1  Eng.  Rul.  Cas.  216.  S.  R.  403,  11  L.R.A.  615.    See  also 

14.  See  to  this  effect,  Chevallier  v.  Chevallier  v.  Straham,  2  Tex.  115,  47 
Straham,  2  Tex.  115,  47  Am.  Dec.  639,  Am.  Dec.  639,  wherein  it  was  intimated 
which  lays  down  such  a  principle,  al-  that  if  a  storm  should  arise  and  drive 
though  not  actually  deciding  it.  a  fire  with  resistless  fury  on  cotton  in 

15.  Lloyd  V.  Haugh  &  Keenan  Stor-  course  of  transportation  when  placed 
age  &  Transfer  Co.,  223  Pa.  St.  148,  at  a  suitable  distance  therefrom  the 
72  Atl.  616,  21  L.R.A.(N.S.)  188.  carrier's  liability  might  perhaps  be 

16.  31  Am.  Dec.  555  note.  avoided.    And  see  infra,  par.  188. 

17.  Blythe  «.  Denver  ft  R.  0.  Ry. 
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pursuits,  are  regulated  and  governed  by  it;  despite  the  fact  that  it  has 
sometimes  been  said  that  the  policy  of  the  law  applicable  to  common 
carriers  requires  as  to  them  the  application  of  a  different  rule." 
Therefore  if  divers  causes  concur  in  a  losSj  the  act  of  God  being  one, 
but  not  the  proximate  cause,  it  does  not  discharge  the  carrier.  To 
relieve  him,  the  act  of  God  must  be  the  immediate,  direct  and 
efficient  cause  of  the  loss,  one  without  which  it  would  not  have 
occurred.'*  That  it  has  had  possibly  some  effect  more  or  less  remote 
in  producing  an  accident  is  not  sufficient ;  as  otherwise  almost  any 
occurrence  or  loss  might  be  called  an  act  of  God.^**  This  rule  as  to 
proximate  cause  is  more  easy  to  state  than  to  apply.  However,  a  few 
instances,  by  way  of  illustration,  may  aid  in  its  clearer  comprehension. 
Thus  where  property  was  lost  by  the  sinking  of  a  river  steamboat, 
and  it  appeared  that  the  immediate  cause  of  the  accident  and  loss  was 
the  contact  of  the  steamboat  with  the  mast  of  a  sloop  which  had  been 
sunk,  in  a  squall,  two  days  before,  the  mast  being  out  of  water  fift-een 
feet  or  more  at  low  water,  and  visible  the  day  before  and  the  same 
day  of  the  accident,  it  was  held  that  the  loss  could  not  be  attributed 
to  an  "act  of  God"  as  that  term  is  used  in  the  law,  but  was  one  that 
might  have  been  avoided,  and  that  moreover  the  squall  which  sunk 
the  sloop  was  but  the  remote  or  secondary  cause  of  the  accident,  and 
so  could  afford  no  shield  to  the  carrier.'  Similarly  it  has  been  held 
tliat  the  loss  of  property  on  a  train  wrecked  by  a  flood  could  not  be 
attributed  to  actvs  Dei,  so  as  to  relieve  the  carrier  from  liability, 
where  it  was  not  destroyed  by  the  flood,  but  part  of  it  was  stolen  with- 
out any  attempt  on  the  part  of  the  trainmen  to  prevent  it,  and  the 
remainder  was  destroyed  by  a  volunteer  guard  of  citizens  to  prevent 
It  from  falling  into  the  hands  of  the  dangerous  class  of  men  who 
were  determined  to  capture  it.  In  such  a  case  the  flood  was  deemed 
not  to  be  the  cause  of  the  loss,  but  merely  to  furnish  the  occasion,  the 
opportunity  for  its  plunder.*  On  the  other  hand  it  has  been  held  that 
a  furious  wind  which  blows  a  car  from  the  track  is  the  proximate 
cause  of  the  loss  of  goods  contained  therein  which  are  destroyed  by 

18.  Denny  v.  New  York  Cent.  R.  Tiers,  24  N.  J.  L.  697,  64  Am.  Dec. 
Co.,  13  Gray  (Mass.)  481,  74  Am.  Dee.  394;  Ewart  v.  Street,  2  Bailey  L. 
645;  Daniels  v.  BaUantine,  23  Ohio  (S.  C.)  157,  23  Am.  Dec.  131;  Hutch- 
St.  532, 13  Am.  Rep.  264;  Morrison  v.  inson  v.  United  States  Ezp.  Co.,  63 
Davis,  20  Pa.  St.  171,  57  Am.  Dec.  W.  Va.  128,  59  S.  B.  949,  14  UR.A.. 
695.  (N.S.)  393. 

19.  Steele  v.  McTyer's  Adm'r,  31  20.  Reaves  v.  Waterman,  2  Speers 
Ala.  667,  70  Am.  Dec.  516,  overruled  L.  (S.  C.)  197,  42  Am.  Dec.  364. 

on  another  point  in  Boon  &  Co.  v.      1.  Merritt  v.  Earle,  29  N.  Y.  115, 
The  Belfast,  40  Ala.  184,  88  Am.  Dee.  86  Am.  Dec.  292  and  note. 
761;  Fergiuson  v.  Brent,  12  Md.  9,      2.  Lang  v.  Pennsylvania  R.  Co.  154 
71  Am.  Dec.  582;  New  Brunswick  Pa.  St.  342,  26  Atl.  370,  35  A.  S.  B. 
Steamboat  &  Canal  Transp.  Co.  v.  846,  20  L.R.A.  360. 
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a  fire  that  immediately  follows,  without  negligence  on  the  part  of  the 
carrier,  as  the  result  of  the  overturning  of  the  car,  in  which  were 
burning  a  lamp  and  a  coal  fire,  the  fire  in  such  a  case  being  regarded 
as  but  a  remote  and  incidental  cause  of  the  loss.' 

189.  Act  of  God  as  Sole  Cause  of  Loss. — To  exempt  a  carrier  from 
liability,  it  has  been  seen,  an  act  of  God  must  be  the  proximate  cause 
of  the  loss.  But  even  though  the  immediate  or  proximate  cause  of 
a  loss  in  any  given  instance  may  be  what  is  termed  the  act  of  God, 
nevertheless,  if  the  negligence  of  the  carrier  mingles  with  it  as  an 
active  and  co-operative  cause,  the  carrier  is  still  responsible;  in  other 
words,  where  the  negligence  of  the  carrier  concurs  in  and  contributes 
to  the  loss  or  injury,  the  carrier  is  not  exempt  from  liability  on  the 
ground  that  the  immediate  damage  is  occasioned  by  vis  divina.  The 
act  of  God,  to  excuse  the  carrier,  must  according  to  the  better  opinion 
be  not  only  the  proximate  but  also  the  sole  cause  of  the  loss,*  and  the 
moment  negligence  begins,  the  carrier  becomes  an  insurer  against  the 
consequences  therefrom,  both  ordinary  and  extraordinary.*  Also, 
it  may  be  noted  generally  that  where  the  happening  of  an  injury 
would  not  have  resulted  from  the  act  of  God  but  for  the  departure 
by  the  carrier  from  the  line  of  his  duty,  he  is  not  protected,  as,  for 
instance,  where  goods  have  been  wrongfully  detained,  as  a  consequence 
of  which  they  are  destroyed  by  the  inten'ention  of  a  flood.*  What 
is  such  a  contribution  to  the  injury,  or  such  negligence  or  departure 
from  duty  by  the  carrier,  as  will  deprive  him  of  the  protection  which 
the  act  of  God  would  otherwise  give  him,  is  not  always  easy  of  ascer- 
tainment,' and  in  one  instance  at  least,  notably  in  case  of  delay,  has 
given  rise  to  a  sharp  conflict  of  authority.*  It  would  seem,  however, 
that  to  be  an  acUve  co-operating  cause  of  loss,  commingling  negligence 
must  at  least  amount  to  a  want  of  that  ordinary  care  which  the  cir- 
cumstances of  the  particular  case  would  appear  to  demand.*  Thus, 
if  a  carrier  unnecessarily  exposes  property  to  accident  by  any  culpable 
act  or  omission  of  his  own/*  as  if  be  were  to  attempt  to  shoot  a  bridge 

3.  BIythe  V.  Denver  &  R.  G.  Ry.  Co.,  note;  Ann.  Cas.  1912D  969  note;  5 
15  Colo.  333,  25  Pae.  702,  22  A.  S.  R.  Eng.  Rul.  Cas.  280  note. 

403,  11  L.R.A.  615.  5.  11  L.R.A.  615  note;  13  L.BJ\..  35 

4.  Steele  v.  Townsend,  37  Ala.  247,  note. 

79  Am.  Dec.  49;  Summerlin  v.  Sea-  6.  Henry  v.  Atchison,  T.  &  S.  F,  R. 

board  Air  Line  Ry.,  56  Fla.  687,  47  Co.,  83  Kan.  104,  109  Pae.  1005,  28 

So.  557,  131  A.  S.  R.  164,  19  L.R.A.  L.R.A.(N.S.)  1088. 

(N.S.)  191;  Wald  v.  Pittsburg,  C,  C.  7.  Norris  v.  Savannah,  F.  &  W.  Ry. 

&  St.  L.  R.  Co.,  162  III.  545,  44  N.  Co.,  23  Fla.  182, 1  So.  475, 11  A.  S.  R. 

E.  888,  53  A.  S.  R.  332  and  note,  35  355. 

L.R.A.  356;  Jones  v.  Minneapolis  &  8.  See  infra,  par.  194. 

St.  L.  R.  Co.,  91  Minn.  229,  97  N.  W.  9.  Wolf  v.  American  Exp,  Co.,  43 

893,  103  A.  S.  R.  507  and  note;  Wolf  Mo.  421,  97  Am.  Dee.  406. 

V.  American  Exp.  Co.,  43  Mo.  421,  97  5  L.R.A.  587  note. 

Am.  Dec.  406  and  note.  10.  McGraw  v.  Baltimore  &  0.  R. 

11  L.R.A.  615  note;  53  L.R.A.  676  Co.,  18  W.  Va.  361,  41  Am.  Rep.  696. 
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at  a  time  when  the  general  bent  of  the  weather  was  tempestuous,** 
or  if  a  casualty  as  a  flood  might  have  been  foreseen  and  its  effects 
averted  by  the  exercise  of  ordinary  care,  skill  and  foresight,*'  the 
carrifr  is  not  excused.  So  it  has  been  held  that  although  a  hard  frost 
may  be  considered  an  act  of  God,  yet  a  damage  to  goods  on  board  a 
steam  vessel,  produced  by  the  leaking  of  a  pipe,  which  was  cracked 
by  the  frost,  was  a  loss  by  negligence,  the  master  being  bound  to  guard 
against  the  known  effects  of  frost,  by  keeping  out  the  water  at  a  time 
when  it  was  liable  to  freeze,  although  the  water  was  let  in  according 
to  the  usual  practice.*' 

190.  Effect  of  Defective  Instrumentalities  and  Negligence  Not 
Proximate  Cause  of  Loss. — In  harmony  with  the  principle  that  to 
excuse  a  carrier  an  act  of  God  must  be  the  sole  cause  of  a  loss^  it  is 
generally  held  that  his  liabilities  extend  to  all  agencies  which  the 
violence  of  nature  causes  in  consequence  of  his  defective  means.  This 
is  because  a  carrier  is  under  a  positive  obligation  to  provide  good  and 
sufficient  cars,  docks,  boats,  and  other  implements  and  facilities  neces- 
sary and  proper  for  its  business,  and  although  they  need  not  be  abso- 
lutely perfect,  they  must  be  free  from  defects  seen  or  unseen.  If 
defects  exist,  the  carrier  is  not  excused,  though  it  be  shown  that  it 
exercised  extraordinary  diligence  to  prevent  them.  Thus,  a  carrier  is 
not  excused  by  an  act  of  God  operating  on  an  unseaworthy  vessel 
which  would  not  have  harmed  a  seaworthy  one,**  So,  it  has  been 
held  that  a  timber  projecting  from  the  face  of  a  dock,  at  which  a 
carrier's  vessel  is  moored,  and  capable  of  making  a  hole  in  a  vessel 
driven  against  it,  is  a  defect  which  renders  the  carrier  liable,  although 
it  was  below  the  ordinary  low-water  mark,  and  not  capable  of  doing 
injury  at  common  tides,  in  the  event  of  the  carrier's  vessel  being  in 
fact  driven  against  it  to  the  injury  of  the  vessel  and  of  the  goods  con- 
.tained  therein,  during  a  violent  storm  which  chanced  to  produce  an 
unusually  low  tide.**  To  what  extent  the  existence  of  a  defect  in  a 
cfurier's  instrumentalities  or  a  want  of  skill  or  care  on  the  part  of 
a  carrier  may  remove  from  him  ^he  protection  of  the  general  exception 
against  acts  of  God  has  evoked  some  discussion  in  the  courts,  and  it 
has  been  held  that  where  such  circumstances  are  present  no  evidence 
tending  to  show  that  the  loss  would  have  happened,  had  there  been 
no  defect  and  no  negUgence,  is  admissible.  This  doctrine  has  been 
affirmed  by  some  judges  to  the  extent  of  holding  that  if  goods  are 
laden  on  board  an  unseaworthy  ship,  even  a  stroke  of  lightning  will 

11.  Williams  v.  Branson,  5  N.  C.  14.  Packard  v.  Taylor,  35  Ark.  402, 
417,  4  Am.  Dee.  562.  37  Am.  Rep.  37 ;  Morrison  v.  Davis,  20 

12.  Michaels  v.  New  York  Cent.  R.  Pa.  St.  171,  57  Am.  Dee.  695. 

Co.,  30  N.  Y.  564,  86  Am.  Dee.  415.         15.  New   Brunswick   Steamboat  & 

13.  New  Brunswick  Steamboat  &  Canal  Transp.  Co.  v.  Tiers,  24  N.  J. 
Canal  Tranap.  Co.  v.  Tiers,  24  N.  J.  L.  697,  64  Am.  Dec.  394. 

L.  697,  64  Am.  Dec.  394. 
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not  excuse.^*  This,  however,  is  going  much  furttiei  than  sound 
principle  will  justify,*'  as  of  course  it  is  the  consequences  of  negli- 
gence, not  the  abstract  existence  of  it,  for  which  a  cairier  is  fuiawer- 
able.*^  Therefore  the  better  rule  is  that  although  a  carrier  may  have 
been  in  default  he  will  be  permitted  to  show  if  he  can  that  the  loss 
was  independent  of  that  default  and  must  have  happened  although 
it  had  never  existed.**  But  where  one  of  the  natural  results  of  a 
defect  or  negligence  is  to  expose  goods  to  the  very  peril  that  occurred 
it  is  not  permitted  to  speculate  on  the  possibility  tiiat  the  same  peril 
might  have  produced  the  loss  without  any  negligence.***  Consequent- 
ly a  delinquency  which  might  have  contributed  to  the  disaster  oc- 
casioning the  loss,  or  negligence  or  carelessness  at  tiie  time  of  its 
occurrence,  which  might  have  had  an  agency  in  producing  it,  will 
render  a  carrier  liable.^ 

191.  Extent  of  Carrier's  Duty  Where  Act  of  God  Is  Threatened  or 
Has  Occurred. — ^Although  a  carrier  may  be  overtaken  by  disaster  and 
subjected  to  dire  peril  by  what  may  be  properly  classed  as  an  act  of 
God,  the  law  still  require  of  him  ordinary  care,  skill,  and  foresighl 
This  of  course  varies  with  circumstances,  as,  when  difficulties  increase 
and  dangers  become  more  imminent,  great  care  is  the  ordinary  care 
of  a  prudent  man.'  Still,  it  must  be  remembered  hindsight  is  not 
foresight,  and  if  a  carrier  uses  all  the  known  means  to  which  prudent 
and  experienced  carriers  ordinarily  have  recourse,  he  does  all  that  can 
be  reasonably  required  of  him.  If,  under  such  circumstances,  he 
is  overpowered  by  storm  or  other  natural  agency,  he  is  within  the  rule 
which  gives  immunity  from  the  effects  of  such  vis  major  as  the  act  of 
God,  and  the  mere  fact  that  other  precautionary  measures  are  con- 
ceivable which  if  employed  would  have  avoided  the  danger,  as  where 
some  one  may  have  discovered  some  more  efficient  method  of  securing 
the  goods,  which  has  not  become  generally  known,  or  the  mere  in- 
ability to  prove  that,  if  the  skill  and  ingenuity  of  engineers  or  others 
were  directed  to  the  subject,  something  more  efficient  might  not  be 

16.  Bell  V.  Reed,  4  Bin.  (Pa.)  127,  geon,  35  Mo.  212,  86  Am.  Dec.  149; 
5  Am.  Dec.  398.  And  see  Rodgera  «.  Morgan  v.  Dibble,  29  Tex.  107,  94 
Missouri  Pac.  R.  Co.,  75  Kan.  222,  88  Am.  Dec.  264. 

Pac.  885,  121  A.  S.  R.  416,  12  Ann.  1  Eng.  Rnl.  Cas.  234  note. 

Cas.  441,  10  L.R.A.(N.S.)  658;  New  20.  New   Bmnswiek   Steamboat  & 

Brunswick  Steamboat  &  Canal  Transp.  Canal  Transp,  Co.  v.  Tiers,  24  N.  J. 

Co.  D.  Tiers,  24  N.  J.  L.  697,  64  Am.  L.  697,  64  Am.  Dee.  394. 

Dec.  394,  for  a  discussion  of  this  doc-  1.  Collier  v.  Valentine,  11  Mo.  299, 

trine.  49  Am.  Dec.  81. 

17.  New  Brunswick  Steamboat  &  2.  Smith  v.  Western  Rv.  91  Ala. 
Canal  Transp.  Co.  v.  Tiers,  24  N.  J.  455,  8  So.  754,  24  A.  S.  R.  929,  11 
L.  697,  64  Am.  Dee.  394.  L.R.A.  619;  Michaels  v.  New  York 

18.  5  Am.  Dec.  400  note.  Cent.  R.  Co.,  30  N.  Y.  564,  86  Am. 

19.  Collier  v.  Valentine,  U  Mo.  299,  Dec.  415;  Morrison  v.  Davis,  20  Pa. 
49  Am.  Dee.  81  and  note;  Hill  v.  Stur-  St.  171,  57  Am.  Dec.  695. 
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produced,  cannot  make  him  responsible*   Similarly,  where  an  act 

of  God  has  occurred,  as,  for  instance,  where  a  vessel  or  train  has  been 
wrecked  or  disabled,  it  is  still  incumbent  on  a  carrier  to  use  due  and 
reasonable  dili^nce  to  save  the  goods  intrusted  to  his  care,  if  it  ap- 
pears that  they  have  not  perished  in  the  disaster,  and  if  he  fails  to 
do  so  he  is  liable  even  though  the  primary  cause  of  their  loss  was 
actus  Dei*  Thus,  although  a  vessel  may  be  wrecked  or  stranded  by 
an  act  of  God  a  carrier  cannot  abandon  it  and  the  cargo  without  hav- 
ing made  any  eifort  either  to  get  it  off  when  stranded  or  to  remove 
and  store  the  goods.*  So  it  has  been  held  that  when  a  cargo  of  goods 
gets  wet  in  consequence  of  an  excepted  peril,  and  no  exertion  is  made 
by  the  carrier  to  repair  the  injury  or  lessen  its  effect  by  opening  the 
goods  and  drying  them,  the  carrier  is  liable  for  the  enhanced  damage 
resulting  from  such  omission.*  It  would  seem,  however,  that  a  carrier 
is  not  bound  to  delay  a  voyage  to  the  injury  of  other  shippers,  for 
the  purpose  of  preserving  damaged  goods  from  still  further  damage.' 
On  the  other  hand,  it  may  be  remarked,  some  authorities  seem  to 
demand  of  a  carrier  in  his  endeavors  to  save  property  a  higher  degree 
of  care  than  the  expression  due  and  reasonable  diligence  would  appear 
to  imply.  Thus,  it  has  been  held  that  when  a  carrier  is  unable  to 
carry  goods  forward  to  their  place  of  destination,  ivom  causes  which 
he  did  not  produce,  and  over  which  he  has  no  control,  as  by  the 
stranding  of  the  vessel,  he  is  still  bound  by  his  original  obligation  as 
a  common  carrier  to  take  all  possible  care  of  the  goods,  and  so  is  re- 
sponsible for  every  loss  or  injury  which  might  have  been  prevented  by 
human  foresight,  skill  and  prudence.^ 

192.  Concurrence  of  Delay  with  Act  of  God  in  GeneraL — 
Whether  a  carrier  is  liable  for  a  loss  where  in  consequence  of  a  negli- 
gent delay  goods  intrusted  to  him  for  transportation  have  been  sub- 
jected to  the  operation  of  destructive  agencies  coming  within  the 
designation  "act  of  God"  has  been  a  much  debated  legal  question 
and  is  one  as  to  which  a  sharp  conflict  of  authority  exists.'  The  well 


3.  Long  t?.  Pennsylvania  R.  Co.,  147 
Pa.  St.  343,  23  All.  459,  30  A.  S.  R. 
732,  14  L.R.A.  741 ;  Nashville  &  C.  R. 
Co.  V.  David,  6  Heisk.  (Tenn.)  261, 19 
Am.  Rep.  594;  Nugent  v.  Smith,  1  C. 
P.  D.  19,  423,  45  L.  J.  Q.  B.  19,  697, 1 
Eng.  Rut.  Cas.  218  and  note. 

18  Am.  Rep.  620  note;  13  L.R.A. 
34  note. 

4.  Blytlie  v.  Denver  &  R.  G.  Ry. 
Co.,  15  Colo.  333,  25  Pac.  702,  22  A. 
S.  R.  403,  11  L.R.A.  615;  Lang  v. 
Pennsylvania  R.  Co.,  154  Pa.  St.  342, 
26  Atl.  370,  35  A.  S.  R.  846,  20  L.R.A. 
360. 

29  L.R.A.(N.S.)  671  note. 


5.  Propeller  Niagara  v.  Cordes,  21 
How.  7,  16  U.  S.  (L.  ed.)  41. 

6.  Bird  v.  Cromwell,  1  Mo.  81,  13 
Am.  Dec.  470  and  note;  Chouteaux  w. 
Leech,  18  Pa.  St.  224,  57  Am.  Dee. 
602  and  note. 

4  Kng.  Rul.  Cas.  692  note.  How- 
ever some  apparent  doubt  of  the  sound- 
ness of  the  doctrine  here  laid  down  is 
expressed  in  The  Lynx  v.  King,  12  Mo. 
272,  49  Am.  Dec.  135. 

7.  13  Am.  Dec.  473  note. 

8.  Propeller  Niagara  v.  Cordes,  21 
How.  7,  16  U.  S.  (L.  ed.)  41. 

9.  11  A.  S.  R.  363  note;  36  A.  S.  R. 
838  note;  3  Ann.  Cas.  453  note;  8 
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recognized  and  marked  divergence  of  judicial  opinion  on  this  im- 
portant proposition  arises  from  the  inability  on  the  part  of  tlie  various 
courts  to  agree  as  to  the  exact  nature  of  the  part  played  by  the  delay 
in  the  final  result;  in  other  words,  whether  it  can  justly  be  deemed  a 
concurring  cause  of,  and  so  an  element  to  be  considered  in  testing 
the  inevitableness  of,  the  final  disaster,  or  whether  it  can  at  best  be 
regarded  as  but  a  remote  cause  of  the  loss  or  injury  and  so,  according 
to  well  known  principles  of  law,  a  factor  not  necessary  to  be  reckoned 
with  in  the  ultimate  fixing  of  the  legal  responsibility  therefor. 

193.  Delay  Considered  as  Remote  Cause  of  Disaster. — In  several 
well-considered  cases  decided  by  courts  of  high  authority  it  was  de- 
cided, while  the  question  was  still  new,  that  the  negligent  delay  of  the 
carrier  in  transportation  could  not  be  regarded  as  the  proximate 
cause  of  an  ultimate  loss  by  a  casualty  which  in  itself  constituted  an 
act  of  God,  as  that  term  is  used  in  defining  the  carrier's  exeuiption 
from  liability,  although,  had  the  goods  been  transported  with  reason- 
able diligence,  they  would  not  have  been  subjected  to  suoh  casualty.'" 
These  cases  are  predicated  on  the  view  that  if  the  carrier  could  not 
reasonably  have  foreseen  or  anticipated  that  the  goods  would  be  over- 
taken by  such  a  casualty  as  a  natural  and  probable  result  of  the  deluv, 
then  the  negligent  delay  was  not  the  proximate  cause  of  the  loss,  and 
should  be  disregarded  in  determining  the  liability  for  such  loss. 
Many  later  cases  have  also  adopted  this  viewpoint,''  so  many  in  fact 
that  from  the  mere  standpoint  of  the  weight  of  authority  this  view 
may  be  said  to  have  slightly  the  better  of  the  argument.'*  According 
to  these  decisions,  the  fact  that  events  may  subsequently  prove  tliat 
the  catastrophe  amounting  to  actus  Dei  would  not  have  been  en- 
countered if  no  delay  had  occurred  is,  after  all,  merely  a  fortuitous 
result,  since  it  is  obvious  that  the  antecedent  probabilities  are  equal 
that  the  delay  will  save  the  property  from  iustead  of  exposing  it  to 
destruction."  And  moreover,  in  such  cases  it  is  likewise  evident  that 
if  the  delay  had  been  greater  and  the  default  of  the  carrier  in  that 
respect  more  flagrant  than  it  was,  the  same  favorable  result,  namely, 

Ann.  Gas.  310  note;  Ann.  Cas.  1912D  11.  Rod^rs  v.  Missouri  Pae.  R.  Co., 

968  note.  75  Kan.  222,  88  Pae.  885,  121  A.  S. 

10.  Memphis  &  C.  R.  Co.  v.  Reeves,  R.  416,  12  Ann.  Cas.  441  and  note, 

10  WaU.  176,  19  U.  S.  (L.  ed.)  909;  10  L.R.A.(N.S.)  658. 

Deaver  v.  Bedford,  5  Rob.  (La.)  245,  12.  36  A.  S.  R.  839  note;  71  A.  S. 

39  Am.  Dec.  535;  Denny  v.  New  York  R.  544  note.   For  a  statement  to  this 

Cent.  R.  Co.,  13  Gray  (Mass.)  481,  74  effect  see  also  Green-Wheeler  Shoe  Co. 

Am.  Dec.  645;  MeCIary  v.  Sioux  City  v.  Chicago,  R.  I.  &  P.  R.  Co.,  130  la. 

&  P.  R.  Co.,  3  Neb.  44,  19  Am.  Rep.  123,  106  N.  W.  498,  8  Ann.  Cas.  45, 

631;  Daniels  v.  Ballantine,  23  Ohio  5  L.R.A.(N.S.)  882. 

St.  532,  13  Am.  Rep.  264;  Morrison  IS.  Yazoo  &  M.  V.  R.  Co.  v.  Mill- 

V.  Davis,  20  Pa.  St.  171,  57  Am.  Dec.  saps,  76  Miss.  855,  25  So.  672,  71  A. 

695  and  note.  S.  R.  543. 

3  Ann.  Cas.  453  note, 
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avoidance  of  danger,  would  have  followed.**   Accordingly,  the  two 

events,  namely  the  act  of  God  and  the  carrier's  negligent  delay,  are 
said  to  have  no  natural  or  necessary,  but  at  the  most  merely  a  casual, 
connection.*''  Therefore,  while  it  is  conceded  that  a  carrier  is  gen- 
erally obliged  to  anticipate  that  delay  in  transportation  may  result  in 
the  deterioration  of  perishable  freight,  as  by  change  in  the  weather,** 
or  that  fluctuating  markets  may  fall,  it  is  held  that,  since  human 
foresight  and  pnidence  cannot  foresee  and  guard  against  the  sudden, 
unheralded,  and  overwhelmingly  powerful  outbursts  of  natural  forces, 
and  neither  the  time,  the  place,  nor  the  destructive  power  of  such 
visitations  may  be  anticipated,  he  cannot  be  expected  to  act  with  ref- 
erence  to  them;  and  consequently  negligence  which  by  chance  places 
property  within  their  destructive  reach  will  not  be  deemed  a  co-opera- 
tive cause  of  injury.*'  The  rule,  stated  in  accordance  with  the  under- 
standing of  these  authorities,  may  be  expressed  as  follows:  the  act  of 
God  must  be  the  sole  cause  of  the  loss  or  injury;  and  whenever  the 
negligence  of  the  carrier  mingles  with  the  act  of  God  as  a  co-operative 
cause,  he  is  liable,  provided  ^e  resulting  loss  is  within  the  probable 
consequences  of  the  negligent  act;  otherwise  it  will  be  too  remote 
and  disconnected  to  be  considered  a  proximate  cause.** 

.  194.  Delay  Considered  as  Concurring  Cause  of  Loss  or  Injury. — 
On  the  other  hand,  as  has  been  stated,  there  is  respectable  authority 
for  the  proposition  that  if  a  carrier  negligently  and  carelessly  delays 
a  shipment,  and  the  goods  are  overtaken  in  transit  and  damaged  by 
an  act  of  God,  which  would  not  have  caused  the  damage  had  there 
been  no  delay,  he  is  liable,  even  though  the  act  of  God  could  not 
reasonably  have  been  anticipated.  In  such  cases  the  negligence  and 
unreasonable  delay  are  deemed  to  be  such  a  proximate  or  concurring 
cause  as  will  render  the  carrier  liable.**   Gourte  sustaining  this  view, 


14.  Daniels  v.  BaUantine,  23  Ohio  738,  124  A.  S.  R.  72,  9  L.R.A.(N.S.) 

St.  532, 13  Am.  Rep.  264.  1264;  Central  of  Georgia  R.  Co.  v. 

16.  Rodgds  V.  Missouri  Pac.  R.  Co.,  Sigma  Lumber  Co.,  170  Ala.  627,  54 

75  Kan.  222,  88  Pae.  885, 121  A.  S.  R.  So.  205,  Ann.  Cas.  1912D  965  and 

416,  12  Ann.  Cas.  441,  10  L.RA.  note:  Wald  o.  Pittsbnrg,  C,  C.  &  St.  L. 

(N.S.)  658.  R.  do.,  162  HI.  545,  44  N.  E.  888,  53 

16.  3  Ann.  Cas.  454  note.  A.  S.  R.  332,  35  L.R.A.  356;  Oreen- 

17.  Ann.  Cas.  1912D  969  note.  Wlieeler  Shoe  Go.  v.  Chicago,  R.  I.  A 

18.  Rodgers  v.  Missonri  Pae.  R.  Co.,  P.  R.  Co.,  130  la.  123,  106  N.  W. 
75  Kan.  222,  88  Pac.  885,  1^  A.  8.  498,  8  Ann.  Cas.  45,  5  L.R.A.(N.S.) 
R.  416,  12  Ann.  Cas.  441,  10  LJt.A.  882;  Bibb  Broom  Com  Co.  v.  Atehi- 
(K.S.)  658;  Atchison,  etc,  R.  Co.  v.  son,  T.  ft  8.  F.  R.  Co.,  94  Minn.  269, 
Henry,  78  Kan.  490,  97  Pae.  465,  18  102  N.  W.  709,  110  A.  S.  R.  361,  3 
LJtJl.(N.S.)  177.  Ann.  Cas.  450  and  note,  69  L.KA. 

19.  Alabama  Oreat  Southern  R.  Co.  509;  Wabash  B.  Co.  v.  Sharpe,  76 
V.  Quarles,  145  Ala.  436,  40  So.  120,  Neb.  424, 107  N.  W.  758, 124  A.  S.  E. 
117  A.  S.  R.  54,  8  Ann.  Cas.  308,  5  823;  Michaels  v.  New  Toric  Cent.  B. 
L.R.A.(N.S.)  867;  AUbama  0.  S.  R.  Co.,  30  N.  T.  564,  86  Am.  Dee.  415; 
Co.  V.  EUiott,  150  Ala.  381,  43  So.  Read  v.  Spanlding,  30  N.  Y.  630,  86 

722 


Digitized  by  Google 


4  R.  C.  L. 


CARRIERS 


S  195 


in  analogy  to  the  well  settled  rule  with  reference  to  deviation,*"  assert 
ihe  principle  that  as  a  carrier  is  only  exempted  from  liability  by  show- 
ing that  an  injury  was  caused  by  an  act  of  God  or  the  public  enemy; 
to  avail  himself  of  such  exemption  he  must  show  that  he  was  himself 
free  from  fault  at  the  time,  so  that  if  he  departs  from  the  line  of  his 
duty,  and  violates  his  contract,  and  while  thus  in  fault,  and  in  conse- 
quence of  that  fault,  the  goods  are  injured  by  an  act  of  God,  which 
would  not  otherwise  have  caused  the  injury,  he  is  not  protected.  A 
negligent  delay  in  forwarding  goods,  they  contend,  constitutes  such  a 
fault  or  departure  from  duty,  and  so  is  a  concurring  cause  of  the 
loss  or  injury.*  Moreover,  in  opposition  to  the  argument  that  such 
a  result  could  not  reasonably  be  anticipated  from  mere  delay,  the 
theory  has  been  advanced  that  a  carrier  should,  as  any  reasonable 
person  could,  foresee  that  negligent  delay  would  extend  the  time 
during  which  goods  in  his  hands  would  be  liable  to  be  overtaken  by 
Bome  casualty,  and  would  therefore  increase  the  danger  of  their  being 
lost  to  the  shipper.* 

Public  Enemy 

195.  In  General. — A  study  of  the  ancient  common  law  doctrine 
with  respect  to  a  carrier's  liability  has  already  shown  that  to  excuse  a 
common  carrier  a  loss  or  injury  must  happen  from  a  strictly  superior 
force,  not  merely  human,  unless — and  this  was  the  sole  exception — 
it  be  the  public  enemy.  While  he  was  within  the  protection  of  the 
state,  no  misadventure  such  as  theft  or  robbery,  nor  any  other  ac- 
cidental loss  unless  it  came  within  the  designation  "act  of  God,"  was 
deemed  to  afford  an  excuse  that  the  law  would  respect,  for  as  by  the 
very  nature  of  his  contract  the  carrier,  by  himself  or  his  agents,  was 
bound  to  be  always  with  the  goods  during  their  carriage,  the  law  pre- 
sumed that  if  he  were  watchful  the  ordinary  police  of  the  state 
would  be  entirely  adequate  for  his  protection.  Therefore,  because  he 
was  presumed,  and  almost  conclusively  presumed,  to  be  in  fault  in 

Am.  Dec.  426;  McGraw  v.  Baltimore  &      2.  Green-Wheeler  Shoe  Co.  v.  Chi- 

0.  R.  Co.,  18  W.  Va.  361,  41  Am.  cage,  R.  I.  &  P.  R.  Co.,  130  la.  123, 

Rep.  696.    See  Richmond,  etc.,  R.  Co.  106  N.  W.  498,  8  Ann.  Cas.  45,  5 

V.  Benson,  86  Ga.  203,  12  S.  E.  357,  L.R.A.(N.S.)    882.      See,  however, 

22  A.  S.  R.  446.  Rodgers  v.  Missouri  Pae.  R.  Co.,  75 

61  A.  S.  R.  379  note;  130  A.  S.  R.  Kan.  222,  88  Pae.  885,  121  A.  S.  R, 

699  note;  12  Ann.  Cas.  449  note.  416, 12  Ann.  Cas.  441, 10  L.R.A.(N.S.) 

20.  See  infra,  par.  272.  658,  where  this  principle  has  been 

1.  Alabama  Great  Southern  R.  Co.  «.  criticised  on  the  ground  that  it  either 

Quarles,  145  Ala.  436,  40  So.  120,  117  makes  the  carrier  responsible  on  its 

A.  S.  R.  54,  8  Ann.  Cas.  308,  5  L.R.A.  hindsight  rather  than  its  foresight,  or 

(N.S.)  867;  Michaels  v.  New  York  makes  it  boand  to  regnlate  its  conduct 

C«it.  R.  Co.,  30  N.  T.  564,  86  Am.  with  reference  to  that  which  is  utterly 

Dec.  416 ;  Read  v.  Spaidding,  30  N.  Y,  beyond  mortal  knowledge. 
630,  86  Am.  Dec  426. 
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such  cases,  as  well  as  because  public  policy  and  convenience  demanded 
such  a  rule,  for  the  prevention  of  fraud  and  collusion,  he  was  held 
liable.  Where,  however,  a  carrier  was  robbed  by  pirates  on  the  high 
aeas  or  by  the  public  enemies,  the  reasons  on  which  the  strict  rule  of 
public  policy  making  him  an  insurer  was  based  no  longer  prevailed. 
Since  against  these  he  had  no  police  protection,  there  was  no  pre- 
sumption of  fault  on  his  part,*  and  in  such  cases  the  danger  of  fraud 
and  collusion  was  negligible.  Hence  the  further  exception,  exempting 
a  carrier  from  losses  caused  by  public  enemies,  as  by  a  hostile  invasion 
and  seizure  or  destruction  of  property,  or  by  the  capture  of  the  car- 
rier's vessel  and  cargo  on  the  high  seas  by  the  men  of  war  or  com- 
missioned privateers  of  the  nations  with  which  a  carrier's  country  is 
in  open  warfare. 

196.  Meaning  of  Term. — To  make  a  public  enemy  in  the  general 
acceptation  of  that  term,  the  government  of  a  foreign  nation  must  be 
at  war  with  the  country  to  which  the  carrier  belongs,  and  not  neces- 
sarily with  that  to  which  the  owner  of  the  goods  owes  allegiance* 
Therefore  thieves,  rioters,  robbers,  and  insurrectionists,  though  at  war 
with  social  order,  are  not  in  a  legal  sense  classed  as  public  enemies, 
but  are  merely  private  depredators,  for  whose  violence  a  carrier  is 
answerable.*  And  this  is  true  whether  the  thievery  occur  on  land  or 
on  water,'  and  though  the  force  by  which  the  carrier  is  opposed  be 
overwhelming,  as  if  an  irresistible  multitude  of  people  should  rob 
him.'  Pirates  on  the  high  seas,  however,  stand  as  an  exception  to  this 
rule.  They  are  considered  the  enemies  of  all  civilized  nations,  and 
indeed  of  the  human  race,  and  consequently  their  depredations  on  a 
common  carrier  will  excuse  him  from  liability.*  Also,  while  strictly 
speaking  the  generally  accepted  definition  of  a  pubjic  enemy  as  a 
nation  at  war  with  another  nation,  or  a  subject  or  citizen  of  such 
belligerent  nation,  or  a  subject  or  citizen  of  any  other  nation  a.ssisting 
or  in  the  service  of  such  belligerent  nation,  does  not  embrace  rebels  in 
insurrection  against  their  own  government,*  the  better  and  now  ap- 

3.  Hays  v.  Kennedy,  41  Pa.  St.  378,  (N.S.)  393.  For  delay  caused  by  mobs 
80  Am.  Dec.  627.  etc.  it  seems  carrier  is  not  liable.  See 

4.  Missouri  Pac.  Ry.  Co.  v.  Nevill,  infra,  par.  212. 

fiO  Ark.  375,  30  S.  W.  425,  46  A.  S.  R.  6.  Morse  v.  Slue,  1  Vent.  190,  238, 

208,  28  L.R.A.  80.  3  Keb.  72,  112,  135,  T.  Kaym.  220,  5 

6.  Pittsburg,  C,  C.  &  St.  L.  R.  Co.  Eng.  Rul.  Cas.  243. 

V.  Chicago,  242  lU.  178.  89  N.  E.  1022,  7.  Cojrgs  v.  Bernard,  2  Ld.  Raym. 

134  A.  S.  R.  316,  44  L.R.A.(N.S.)  358;  90!),  1  Smith  Lead.  Cas.  (8th  ed.)  199, 

Pittsburgh,  C.  &  St.  L.  Rv.  Co.  v.  Hoi-  5  Eng.  Rul.  Cas.  247. 

lowell,  65  Ind.  188,  32  Am.  Rep.  63;  8.  Pittsburgh,  C.  &  St.  L.  Rv-  Co.  ». 

Lang  V.  Pennsylvania  R.  Co.,  154  Pa.  Hollowell,  65  Ind.  188,  32  Am.  Rep. 

St.  342,  26  Atl.  370,  35  A.  S.  R.  846,  63;  Morse  v.  Slue,  1  Vent.  190,  238, 

20  L.R.A.  360;  Lewis  v.  Ludwick,  6  3  Keb.  72,  112,  135,  T.  Raym.  220,  6 

Cold.  (Tenn.)  368,  98  Am.  Dec.  454;  Eng.  Rul.  Cas.  243. 

Hutchinson  v.  United  States  Exp.  Co.,  9.  88  Am,  Dec.  779  note. 
63  W.  Va.  128,  59  S.  E.  949, 14  L.R.A. 
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pareatly  well  settled  view  is  that  while  an  insurrection,  no  matter 
how  violent  or  formidable  it  may  be,  is  not  war,  still  when  the  parties 
in  lebeilioD  occupy  and  hold  in  a  hostile  manner  a  certain  portion  of 
territory,  when  they  have  declared  their  independence,  cast  ofif  their 
allegiance,  and  have  in  the  field  a  regularly  organized  force  in  armed 
hostility  to  the  government,  and  the  authority  of  the  latter  is  for 
the  time  overthrown,  such  an  uprising  may  take  on  the  dignity  of  a 
civil  war,  and  when  so  magnified  and  matured,  the  parties  are  bel- 
ligerents and  respectively  entitled  to  belligerent  rights.  Thus,  while 
the  American  Revolution  of  1776  commenced  in  insurrection,  by  the 
Declaration  of  Independence  civil  war  was  inaugurated,  and  the 
insurgent  colonies  became  belligerent  states.  And  the  same  status,  it 
has  been  held,  was  acquired  by  the  confederate  states  in  the  late  war  of 
the  rebellion.  War  therefore  may  be  either  international  or  civil, 
foreign  or  domestic,  and  whenever  an  armed  contest  assumes  such 
proportions,  the  combatants  therein  come  within  the  legal  compre- 
hension of  the  term  "public  enemies."  " 

197.  Effect  of  Carrier's  Negligence,  Belay,  or  Deviation. — Although 
a  common  carrier  is  not  responsible  for  the  destruction  or  loss  of 
goods  by  the  act  of  a  public  enemy,  he  is  nevertheless  bound,  when 
goods  in  his  hands  are  threatened  with  destruction  or  seizure  by  such 
agencies,  to  use  reasonable  and  due  diligence  to  prevent  it.  Conse- 
quently, if  his  negligence  or  want  of  proper  care,  attention  or  fore- 
sight in  any  way  contributes  to  such  an  untoward  result  he  will  be 
liable,  and,  to  make  him  answerable,  it  is  not  necessary  that  he  should 
be  guilty  of  fraud,  or  collusion  with  the  enemy,  or  wilful  negligence; 
oi-dinary  negligence,  which  is  the  lack  of  that  ordinary  care  and  dili- 
gence required  by  the  special  circumstances  of  the  particular  cose, 
is  sufficient.**  Thus,  it  has  been  held  that  a  carrier  is  responsible 
if  he  negligently  -exposes  property  to  capture  by  a  public  enemy,  in 
consequence  of  which  it  is  captured  and  destroyed.**  But  it  seems  that 
a  mere  delay  in  forwarding  property,  though  inexcusable,  and  al- 
though it  has  the  effect  of  placing  such  property  within  tlie  zone  of 
an  enemy's  activities,  in  consequence  of  which  it  is  seized  or  de- 
stroyed, will  not  make  the  carrier  liable,  it  being  held  in  such  a  case 
that  there  is  no  relation  of  cause  and  effect  between  the  delay  and  the 
destruction  of  the  goods  and  that  the  loss  is  consequential  on  the 
delay  in  no  other  sense  than  that  of  being  merely  subsequent  in  time. 
If,  however,  it  appears  that  a  carrier  knew  of  the  immediate  presence 
of  hostile  forces,  and  had  reason  to  believe  that  his  train  would  go 

10.  Holladay  v.  Kennard,  12  Wall.  11.  Holladay  v.  Kennard,  12  Wall. 

254,  20  U.  S.  (L.  ed.)  390;  Bland  v.  254,  20  U.  S.  (L.  ed.)  390;  Clark  v. 

Adams  Exp.  Co.,  1  Duv.  (Ky.)  232,  85  Pacific  R.  Co.,  39  Mo.  184,  90  Am. 

Am.  Dec.  623;  Lewis  v.  Ludwick,  6  Dec.  458. 

Cold.  (Tenn.)  368,  98  Am.  Dec.  454.  12.  97  Am.  Dec.  410  note. 

88  Am.  Dec  779  note. 

725 


Digitized  by  Google 


$  198 


CARRIERS 


4  R.  C.  L. 


through  safely  on  that  day  but  that  there  was  danger  that  it  would 
be  attacked  and  destroyed  on  the  next  day,  and  that  he  had  for  that 
reason  left  a  certain  shipper's  goods  behind,  and  taken  other  goods 
instead,  to  make  sure  of  their  safety,  and  had  then  without  reasonable 
care  and  foresight  proceeded  with  the  former  on  the  day  following  in 
the  face  of  the  impending  danger,  it  seems  that  he  would  be  held  liable 
in  the  event  of  loss.**  And  where  a  ship  is  captured  while  in  the  act 
of  deviation  tliere  appears  to  be  no  doubt  that  the  carrier  is  re- 
sponsible.^* 


198.  Nature  of  and  Reason  for  Exception. — ^Under  the  stringent  rule 

of  the  common  law  relative  to  a  carrier's  liability  for  the  loss  or 
injury  of  property  intrusted  to  his  keeping,  it  is  very  obvious  that 
the  carrier  would  be  liable  to  his  bailor,  even  if  the  goods  were  taken 
from  his  possession  by  process  of  law,  and  much  more  so  if  he  volun- 
tarily delivered  them  to  the  true  owner ;  for  this  would  be  neither  the 
act  of  God  nor  of  the  public  enemy.  But  this  severe  rule  has  been  so 
far  modified  as  to  excuse  a  carrier  from  liabihty  if  goods  are  taken 
from  his  possession  by  legal  process  against  the  owner,**  or  if,  without 
his  fauJt,  they  become  obnoxious  to  the  requirements  of  the  police 
power  of  the  state,  and  are  injured  or  destroyed  by  its  authority  ;  as 
where  they  are  infected  with  contagious  disease,  or  are  intoxicating 
liquors  intended  for  use  or  sale  in  violation  of  the  laws  of  the  state^ 
which  require  their  seizure  and  destruction.**  Likewise  it  has  been 
held  that  a  carrier  is  not  liable  for  the  value  of  whiskey  destroyed  by 
order  of  the  military  authorities  to  prevent  its  falling  into  the  hands 
of  the  enemy,  and  also  to  protect  citizens  from  the  dangers  to  be 
apprehended  from  its  being  in  the  possession  of  the  soldiers,  and  the 
same  rule  has  been  applied  to  a  diversion  of  cotton  under  military 
orders.*'  For  similar  reasons  the  exception  would  seem  to  embrace 
also  cases  where  firearms,  intended  to  be  used  in  promoting  riots 
and  public  disturbances,  are  seized  by  the  public  authorities  to  pre- 
vent such  use  of  them.*^  The  reason  given  for  this  exception  in 
favor  of  an  act  or  mandate  of  public  authority  is  that  in  such  cases 
the  carrier  is  deprived  of  the  possession  of  the  property  by  a  superior 
power,  the  power  of  the  state — the  vis  major  of  the  civil  law — which 

13.  aark  v.  Pacific  R.  Co.,  39  Mo.  A.  S.  R.  579,  21  L.R.A.  117;  Kohn  v. 


14.  Davis  V.  Garrett,  6  Bing.  716,  1,  16  S.  E.  376,  34  A,  S.  R.  726,  24 

19  E.  C.  L.  212,  5  Eng.  Rul.  Cas.  273.  L.R.A.  100. 

16.  For  a  discussion  of  legal  process     17.  15  Ann.  Gaa.  538  note, 
as  an  excuse  for  a  failure  to  driver     18.  Baltimore  &  0.  R.  Go.  v.  O'Don- 

see  infra,  par.  299.  nell,  49  Ohio  St.  489,  3  N.  E.  476,  34 

16.  Baltimore  &  0.  R.  Co.  v.  O'Don-  A.  S.  R.  579,  21  L.B.A.  117. 
nell,  49  Ohio  St.  489,  3  N.  E.  476,  34 
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in  all  things  is  as  potent  and  overpowering,  so  far  as  the  carrier  is 
concerned,  as  if  it  were  the  "act  of  God  or  the  public  enemy."  Since, 
therefore,  the  carrier  is  equally  powerless  in  the  grasp  of  either,  if,  as 
has  been  well  said,  he  is  excusable  for  yielding  to  a  public  enemy,  he 
cannot  be  at  fault  for  yielding  to  actual  what  he  may  yield  to  usurped 
authority.**  Another  ground  sometimes  advanced  in  support  of  the 
exception  is  that  the  contract  of  a  common  carrier  is  always  subject 
to  the  implied  condition  that  he  may  lawfully  comply  with  its  terms; 
and,  if  its  performance  subsequently  becomes  unlawful  without  his 
fault,  he  is  not  required  to  violate  the  law  of  the  jurisdiction  to  com- 
ply therewith.*® 

199.  Limitations  Surrounding  Applications  of  Exception. — Since 
a  carrier  is  bound,  both  by  duty  and  necessity,  to  respect  and  yield 
to  the  paramount  public  authority  in  power  at  the  place  where  his 
undertaking  is  to  be  performed,  it  has  been  held  that,  if  the  process 
is  not  void  on  its  face,  he  will  be  protected,  even  though  the  statute 
under  which  the  property  is  seized  ia  in  fact  unconstitutional.'  There- 
fore, it  would  appear,  a  carrier  is  not  bound  to  test  the  validity  of  a 
statute  under  which  goods  are  seized,  by  resisting  the  seizure,*  though 
it  seems  that  he  must  give  prompt  notice  of  the  fact  to  the  owner ;  • 
but  where  the  catching  of  fish  was  not  in  fact  prohibited,  the  belief 
of  the  game  officer  that  it  was,  has  been  held  to  afford  no  excuse  to 
the  carrier  for  delivering  up  a  shipment  of  fish  to  the  supposed  public 
authority.^  Also,  to  justify  a  carrier  in  its  failure  to  transport  and 
deliver  goods  under  the  defense  of  seizure  by  public  authority,  it 
must  be  shown  that  the  one  claiming  to  represent  that  authority  had 
a  process  apparently  valid  and  regular.  Thus  a  seizure  of  deer  heads, 
while  in  the  course  of  transportation,  by  a  game  warden  who  had  no 
warrant  or  other  process,  has  been  held  to  be  no  defense  to  an  action 
by  the  shipper  to  recover  the  value  thereof  from  the  carrier.*  More- 
over, in  order  that  the  act  of  public  authority  may  be  a  protection  in 
Budi  cases,  it  is  necessary  that  the  seizure  be  made  without  the  pro- 
curement or  coimivance  of  the  carrier.*   Thus,  where  arms  and  am- 

19.  Ohio  &  M.  Ry.  Co.  v.  Yohe,  51  ed.)  525,  15  Ann.  Cas.  536  and  note. 
Ind.  181, 19  Am.  Rep.  727;  Pingree  v.  3.  Baltimore  &  0.  R.  Co.  v,  O'Don- 
Detroit,  L.  &  N.  R.  Co.,  66  Mich.  143,  neU,  49  Ohio  St.  489,  3  N.  E.  476,  34 
33  N.  W.  298,  11  A.  S.  R.  479;  Kohn  A.  S.  R.  579,  21  L.R.A.  117;  Kohn  v. 
V.  Richmond  &  Danville  R.  Co.,  37  S.  Richmond  &  Danville  R.  Co.,  37  S.  C 
C.  1,  16  S.  E.  376,  34  A.  8.  R.  726,  1,  16  S.  E.  376,  34  A.  S.  R.  726,  24 
24  L.R.A.  100.  L.R.A.  100. 

20.  Baltimore  &  O.  R.  Co,  v,  O'Don-  13  L.R.A.  36  note. 

nell,  49  Ohio  St.  489,  3  N.  £.  476,  34  4.  15  Ann.  Cas.  538  note. 

A.  S.  R.  579,  21  L.RJ)l.  117.  6.  Bennett  v.  American  Exp.  Co.,  83 

13  L.R.A.  36  note.  Me.  236,  22  Ail.  159,  23  A.  S.  R.  744, 

1.  15  Ann.  Cas.  538  note.  13  L.R.A.  33. 

2.  American  Exp.  Co.  v.  Mnllins,  212  6.  American  Exp.  Co.  v.  MulUns, 
XT.  S.  311,  29  S.  Ct.  381,  53  U.  S.  (L.  212  U.  S.  3U,  29  S.  Ct.  381,  53  U.  S. 
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munition  were  consigned  to  a  dealer  in  a  region  of  riot,  and  the  carrier 
of  its  own  motion  directed  them  to  another  place,  the  obnoxious  char- 
acter of  the  shipment  was  held  to  be  no  defense  to  an  action  for  the 
conversion  of  the  goods.'  And  of  course  the  rule  that  the  carrier  is 
not  liable  for  the  loss  of  goods  destroyed  under  the  authority  of  police 
regulations  presupposes  that  the  carrier  himself  is  free  from  negli- 
gence.* 

Inherent  Nature  of  Goods 

200.  General  Nature  of  Exception. — While  common  carriers  insure 
the  delivery  of  the  goods  bailed  unless  the  act  of  God,  the  public 
enemy,  or  the  public  authorities,  intervene  to  prevent  it,  their  duty 
in  respect  to  the  preservation  of  the  property  from  deterioration  is 
not  of  so  high  a  character,  and  consequently  they  are  not  in  all  re- 
spects insurers  that  it  will  reach  its  destination  in  the  same  condition 
as  it  was  when  shipped.*  So,  it  seems  that  a  common  carrier  is  not 
liable  for  losses  from  the  ordinary  wear  and  tear  on  goods  in  tlie 
course  of  transportation,  nor,  when  it  undertakes  to  transport  such 
commodities  as  fruit,  vegetables,  milk,  butter,  eggs,  meat,  fish  or  other 
perishable  articles  is  it  liable  for  loss  or  damage  arising  from  their 
nature  and  inherent  character,  as  for  instance  where  they  succumb  to 
the  forces  of  natural  decay,  fermentation,  or  evaporation,^**  as,  from 
liability  for  the  destructive  effects  of  the  operation  of  such  laws  of 
nature  a  carrier  is  as  much  absolved  as  he  is  from  responsibility  for 
a  loss  occasioned  by  a  tempest,  lightning,  or  other  cause  termed  the 
act  of  God.'i  Thus,  it  has  been  held  that  a  carrier  is  exempt  from 
liability  for  the  ordinary  evaporation  of  a  liquid,  or  for  a  loss  occur- 
ring in  the  course  of  transportation,  from  its  intrinsic  acidity,**  as, 
for  example,  where  it  is  lost  owing  to  the  bursting  by  reason  of  fer- 
mentation of  the  vessel  which  contains  it.'*  Also,  it  has  been  adjudged 
that  a  carrier  is  not  responsible  for  the  diminution  or  leakage  of  liquids 
from  barrels  in  the  course  of  transportation,  though  tliey  are  such  as 
are  commonly  used  for  the  purpose,  if  it  shall  be  satisfactorily  proved 

(L.  ed.)  525,  15  Ann.  Cas.  536  and  24  HI.  466,  76  Am.  Dee.  760;  Ameri- 

note.  can  Kxp.  Co.  v.  Smith,  33  Ohio  St.  511, 

7.  Baltimore  &  O.  R.  Co.  u.  O'Don-  31  Am.  Rep.  561  and  note;  MeGraw  v. 
nell,  49  Ohio  St.  489,  3  N.  E.  476,  34  Baltimore  &  0.  R.  Co.,  18  W.  Va.  361, 
A.  S.  R.  579,  21  L.R.A.  117.  41  Am.  Rep.  696. 

8.  15  Ann.  Cas.  539  note.  5  Eng.  Rul.  Cas.  349  note. 

9.  South  &  N.  A.  R.  Co.  v.  Henlein,  11.  Gulf,  C.  &  S.  F.  Ry.  Co.  u.  Levi, 
52  AU.  606,  23  Am.  Rep.  578;  Illinois  76  Tex.  337,  13  S.  W.  191,  18  A.  S. 
Cent.  R.  Co.  v.  MeCIellan,  54  111.  58,  R.  45,  8  L.R.A.  323. 

5  Am.  Rep.  83;  Rixford  v.  Smith,  52  12.  Nelson  v.  Woodruff,  1  Black  156, 

N.  H.  355, 13  Am.  Rep.  42.  17  U.  S.  (L.  ed.)  97. 

10.  Kavanangh  v.  Southern  R.  Co.,  13.  Faurher  v.  Wilson,  68  N.  H. 
120  Ga.  62,  47  S.  E.  526,  1  Ann.  Cas.  338,  38  Atl.  1002,  39  L.R.A.  431. 
705;  Western  Transp.  Co.  v.  Newhall, 
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that  the  barrels  had  become  disqualified  from  containing  their  contents 
by  causes  connected  with  the  nature  and  condition  of  the  article,  which 
the  carrier  could  not  control.**  Moreover,  it  may  be  remarked,  this 
doctrine  that  a  common  carrier  is  not  liable  for  damages  occasioned  by 
inherent  nature  of  the  thing  shipped  applies  to  live  stock.**  There- 
fore, in  such  a  case  where  the  loss  arises  from  their  own  vitality,  or 
where  vicious  and  unruly  animals  injure  or  destroy  themselves  or  each 
other,  or  stance  themselves  by  refusing  food,  or  die  of  fright  or  heat, 
the  common  carrier  provided  he  has  used  foresight,  diligence  and  care 
to  avoid  such  damage  and  loss  is  not  answerable.*" 

201.  Circumstances  under  Whidi  Doctrine  of  Exception  Will  Not 
Apply. — While  a  carrier  is  not  responsible  for  damages  resulting  from 
their  nature,  since  it  frequently  happens  where  perishable  goods  are 
concerned,  that  the  processes  of  decay  may  be  retarded  or  hastened 
by  his  acts,  he  is  bound  to  take  reasonable  care  of  them  so  that  aa 
little  loss  as  possible  shall  result  from  their  infirmities.*'  If  therefore 
he  omits  to  observe  due  care  and  diligence  for  the  preservation  of  the 
property  intrusted  to  his  care,  that  is,  the  care  which  prudent  men 
would  ordinarily  take  of  their  own  property,  and  loss  ensues,  then  the 
common  carrier  must  be  held  liable.**  However,  the  measure  of  the 
care  or  diligence  required  is  not  always  the  same;  it  varies  according 
to  the  circumstances  and  conditions  of  the  particular  case,  the  nature 
of  the  goods  to  be  carried,  the  obligations  imposed  by  the  customs 
and  usages  of  the  particular  business,  and  the  terms  of  the  contract  of 
shipment*'  Thus,  while  it  is  generally  held  that  where  goods  of  a 
perishable  nature  are  injured  or  practically  destroyed  by  a  sudden  and 
unexpected  frost,  or  from  some  other  cause  of  a  like  nature,  the  car- 
rier is  not  liable,  in  the  absence  of  a  showing  of  negligence  on  its 
part,  yet  if  transportation  is  being  carried  on  at  a  season  of  the  year 
and  in  a  locality  when  a  freezing  spell  is,  in  the  nature  of  things, 
probable,  the  carrier  will  usually  be  held  liable  for  such  a  loss  or 
injury,  since  common  prudence  would  ordinarily  require  it  to  antici- 
pate such  weather  conditions  as  were  probable,  and  to  provide  against 
them  by  sheltering  the  goods.***   So,  when  perishable  freight  in  the 

14.  Nelson  v.  Woodruff,  1  Black  156,  18.  Illinois  Cent.  R.  Co.  v.  McCle!- 
17  U.  S.  (L.  ed.)  97.  Ian,  54  111.  58,  5  Am.  Rep.  83;  C.  C. 

31  Am.  Rep.  567  note.  Taft  Co.  v.  American  Exp,  Co.,  133 

15.  Sumraerlin  v.  Seaboard  Air  Line  la.  522,  110  N.  W.  897,  119  A.  S.  R. 
Ry.,  56  Fla.  687,  47  So.  557,  131  A.  642,  10  L.R.A.(N.S.)  614;  Faudier  v. 
S.  R.  164,  19  L.R.A.(N.S.)  191;  Ohio  Wilson,  68  N.  H.  338.  38  Atl.  1002, 
&  M.  R.  Co.  V.  Dunbar,  20  III.  623,  71  39  L.R.A.  431. 

Am.  Dec.  291;  Smith  v.  New  Haven  19.  Grey's  Ex'r  tJ.  Mobile  Trade  Co., 

&  N.  R.  Co.,  12  Allen  (Mass.)  531,  90  55  Ala.  387,  28  Am.  Rep.  729;  Bren- 

Am.  Dec.  166.  nisen  v.  Pennsylvania  R.  Co.,  100 

16.  See  supra,  par.  421.  Minn.  102,  110  N.  W.  362,  10  Ann. 

17.  South  &  N.  A.  R.  Co.  v.  Hen-  Cas.  169  and  note. 

lein,  52  Ala.  606,  23  Am.  Rep.  578.  20.  Colsch  v.  Chicago,  M.  &  St.  P. 
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possession  of  a  railway  company  for  transportation  reaches  its  destina^ 
tion  in  the  evening  before  a  general  holiday,  when  all  business  will 
be  suspended,  too  late  for  delivery  that  night,  at  a  time  of  year  when, 
unless  cared  for,  it  will  be  likely  to  spoil  before  it  can  be  delivered,  the 
company  is  bound  to  use  the  facilities  at  hand  as,  for  instance,  cold 
storage,  to  prevent  that  result,  and  it  will  be  liable  for  loss  occasioned 
by  its  failure  to  do  so.^  Similarly  it  has  been  held  that  the  storage 
of  powder  in  a  boat  during  the  winter  months,  pending  its  transpor- 
tation by  a  common  carrier,  in  consequence  of  which  it  becomes  in- 
jured either  by  leakage  of  the  boat  or  by  absorption  of  moisture  from 
the  atmosphere,  is  such  negligence  as  renders  the  common  carrier 
liable,  since  it  should  have  obtained  some  dry  safe  place  in  which  to 
store  it.'  Agsun  in  transporting  perishable  commodities,  especially 
fruits,  for  a  long  distance  in  warm  weather,  it  often  happens  that  the 
freight  will  be  seriously  damaged  unless  it  is  carried  in  refrigerator 
cars  which  are  kept  properly  iced,  and  when  a  carrier  accepts  such 
a  shipment,  it  becomes  its  duty  not  only  to  furnish  the  necessary 
refrigerator  cars,*  but  also  to  provide  a  supply  of  ice  ample  for  the 
purpose,  not  merely  at  the  point  of  shipment,  but  also  at  such  places 
fdong  its  lines  as  will  reasonably  insure  a  safe  transit  to  the  point  of 
destination.*  But  a  carrier  is  not  negligent  in  following  a  well- 
known  custom  not  to  change  the  ventilators  on  cars  in  which  fruit  is 
shipped  unless  instructed  to  do  so  by  the  shipper,  although  it  results 
in  the  destruction  of  the  fruit  by  frost.*  It  must  be  borne  in  mind, 
however,  that  even  though  a  loss  results  from  natural  deterioration, 
the  carrier  is  liable  for  negligence,  if  when  informed  of  the  circum* 
stances,  such  as  leakage  in  a  cask,  he  does  not  do  what  is  reasonable 
to  prevent  further  deterioration.* 

R.  Co.,  149  la.  176,  127  N.  W.  198,  68  AU.  436, 124  A.  S.  R.  462  and  note; 
Ann.  Cas.  1912C  915,  34  L.R.A.(N.S.)  Brennisen  v.  Pennsylvania  R.  Co.,  100 
1013.  Minn.  102,  110  N.  W.  362,  10  Ann. 

1.  Pennsylvania  R.  Co.  v.  Naive,  112  Cas.  169 ;  Baker  v.  Boston  &  M.  E. 
Tenn.  239,  79  S.  W.  124,  64  L.E-A.  Co.  74  N.  H.  100,  65  Atl.  386,  124  A. 
443.  S.  R.  937,  12  Ann.  Cas.  1072;  Mathis 

2.  Western  Transp.  Co.  v.  Newhall,  v.  Southern  R.  Co.,  65  S.  C.  271,  43 


8.  In  this  eonneetion  see  supra,  par.  P.  ft  N.  R.  Co.  v.  Cromwell,  98  Ya. 


4.  Beard  v.  Illinois  Cent.  Ry.  Co.,  79  L.R»A.  462. 

la.  518,  44  N.  W.  800, 18  A.  S.  R.  381,  10  L.R.A.(N.S.)  317  note. 

7  L.R.A.  280;  C.  C.  Taft  Co.  v.  Araeri-  5.  Schwartz  &  Co.  v.  Erie  R.  Co., 

can  Exp.  Co.,  133  la.  522,  110  N.  W.  128  Ky.  22,  106  S.  W.  1188, 15  L.R.A. 

897, 119  A.  S.  R.  642, 10  L.R.A.(N.S.)  (N.S.)  801  and  note. 

614;  Orem  Froit  &  Produce  Co.  v.  6.  5  Eng.  Bol.  Cas.  343  Dot& 
Northern  Cent.  Ry.  Co.,  106  Md.  1, 


24  HI.  466,  76  Am.  Dec.  760. 


S.  E.  684,  61  L.RJ..  824;  New  Torit, 


156. 


227,  35  S.  E.  444,  81  A.  S.  R.  722,  49 
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202.  Nature  of  Exception. — Id  addition  to  the  defenses  already 
mentioned  and  explained  which  a  carrier  may  interpose  to  an  action 
for  a  failure  to  deliver  in  good  condition,  there  is  another  resting  on 
the  fault  of  the  owner  of  the  goods  or  his  agent,  which  is  commonly 
expressed  by  legal  authorities  in  their  enumeration  of  the  exceptions 
relieving  the  carrier  from  liability,  by  the  phrase  "the  act  of  the 
shipper."  This  further  exception  to  the  carrier's  common  law  lia- 
bility comprehends  every  case  where  a  loss  is  caused  by  the  shipper's 
act,  whether  that  act  be  one  of  negligence,  misconduct,  or  misfortune.^ 
Thus,  a  carrier  will  be  excused  if  a  loss  or  injury  is  occasioned,  with- 
out his  fault,  by  the  shipper's  carelessness  in  packing  goods^  or  in 
furnishing  defective  vessds  by  which  they  are  contained  and  in 
consequence  of  which  a  breakage  or  leakage  ensues,  or  in  securing 
animals,  or  in  misdirecting  the  goods.^  So  it  is  clear  that  acte  of 
fraud,  misrepresentation,  or  concealment  by  the  shipper  relieve  the 
carrier.  Fraud  invalidates  all  contracts,  and  concealment  or  misrepre- 
sentation is  fraud.  Also,  where  the  shipper  interferes  with  property 
after  its  acceptance  by  the  carrier  and  the  loss  is  occasioned  by  such 
interference,  it  may  well  be  contended  that  the  carrier  is  relieved 
But  one  who  delivers  goods  to  a  carrier  during  a  storm  cannot  be  said 
to  be  guilty  of  negligence  so  as  to  excuse  a  carrier  who  consents  to 
receive  them,  since  in  such  a  case  there  is  no  interference  by  the 
shipper  with  the  disposition  of  them  after  their  receipt  so  that  in 
point  of  fact  no  blame  can  be  imputed  to  him.*'  Moreover,  despite 
the  fact  that  the  phraseology  employed  in  some  of  the  decisions  might 
conduce  to  the  formation  of  such  an  opinion,^'  it  must  be  remembered 
that  the  defense  here  considered,  while  the  fault  involved  in  it  may 
consist  merely  of  negligence  imputable  to  the  shipper^  is  in  no  sense, 
and  bears  Httle  analogy  to,  the  defense  of  contributory  negligence, 
available  in  actions  against  common  carriers  of  passengers,  some- 
timea  in  actions  against  carriers  of  live  stock,  and  even,  it  may  be,  in 
actions  against  carriers  of  goods — ^inanimate  things — under  contracts 
of  affreightment,  which  limit  liability  to  loss  or  injury  occasioned  by 
the  carrier's  negligence.**  That,  in  the  nature  of  things  there  can  be 

7.  American  Lead  Pencil  Co.  v.  Canal  Transp.  Co.  v.  Tiers,  24  N.  J. 
Nashville,  C.  &  St.  Louis  Ry.,  124  L.  697,  64  Am.  Deo.  394. 

Tenn.  57,  134  S.  W.  613,  32  L.R.A.  11.  Powell  v.  Pennsylvania  R.  Co., 

(N.S.)  323.  32  Pa.  St.  414,  75  Am.  Dee.  564  and 

8.  5  Eng.  Rul.  Cas.  349  note.  note. 

9.  Duncan  v.  Oreat  Northern  R.  53  A.  S.  R.  399  note;  6  Eng.  Rnl. 
Co.,  17  N.  D.  610,  118  N.  W.  826,  Cas.  343  note. 

19  L,RJI.(N.S.)  952.  12.  McCarthy  v.  LouisvUle  &  N.  R. 

10.  New  Brunswick  Steamboat  ft  Co.,  102  Ala.  193,  14  So.  370,  46  A. 
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no  such  defense  as  contributory  negligence  against  the  common-law 
liability  of  a  common  carrier  of  goods  if  it  is  desired  to  speak  with  any 
approach  to  legal  accuracy  is  apparent,  since  there  must  always  be 
negligence  on  the  part  of  a  defendant,  or  else  it  cannot  be  said  that  a 
plaintiff  has  been  guilty  of  contributory  negligence.**  As,  however, 
a  carrier  is  liable  for  a  loss  or  injury  resulting  from  the  act  of  God 
aided  by  his  own  negligence,  or  from  the  act  of  a  public  enemy  to 
which  his  own  fault  contributed,  so  he  is  Uable  for  any  loss  or  injury 
which  is  due  to  the  concurring  and  contributory  negligence  of  him- 
self and  the  shipper.  Therefore,  if  a  carrier  relies  on  that  exceptiou 
to  that  rule  of  liability,  which  rests  on  the  fault  of  the  shipper,  he 
must  bring  himself  entirely  and  perfectly  within  it  by  negativing  all 
contributing  fault  of  his  own.  Thus  where  goods  are  improperly 
packed  by  a  shipper  but  the  carrier  is  nevertheless  guilty  of  negligence 
but  for  which  the  injury  would  not  have  happened,  the  carrier  will 
be  liable  notwithstanding  the  negligence  of,  or  imputable  to,  the 
shipper.** 

203.  Defective  Packing  or  Loading. — That  improper  packing  con- 
stitutes ordinarily  such  a  fault  on  the  part  of  the  shipper  as  will  relieve 
a  common  carrier  from  its  almost  absolute  liability  for  goods  it  unde^ 
takes  to  carry  ijesms  generally  to  be  recognized.**  This  principle  does 
not,  however,  imply  that  where  it  receives  goods  improperly  packed 
it  is  not  bound  to  handle  them  with  reference  to  their  condition  since 
it  is  unqualifiedly  true  that  for  any  failure  so  to  do  it  is  liable." 
Thus,  the  rule  that  a  carrier  is  not  responsible  for  injuria  to  goods 
resulting  from  improper  packing,  does  not  mean  that  where  goods 
are  of  a  character  likely  to  be  injured  by  rain,  they  must  be  secured 
by  water-proof  covering  or  cases,  in  order  to  make  the  carrier  liable 
for  injuries  from  that  cause.  The  improper  packing  which  will 
excuse  a  carrier  of  goods  is  some  internal  and  latent  defect  of  which 


S.  R.  29;  New  Brunswick  Steamboat 
&  Canal  Transp.  Co.  v.  Tiers,  24  N. 
J.  L.  697,  64  Am.  Dec.  394. 

13.  Alantie  Coast  Line  R.  Co.  v. 
Rice,  169  Ala.  265,  52  So.  918,  Ann. 
Cas.  1912B  389,  29  L.R.A.(N.S.)  1214 
and  note. 

14.  McCarthy  v,  Louisville  &  N.  R. 
Co.,  102  Ala.  193,  14  So.  370,  48  A. 
S.  R.  29. 

There  seems,  however,  to  be  some 
authority  for  the  view  that  while  the 
negligence  of  a  sliipper  in  packing 
goods  is  not  a  bar  to  his  recovery  if 
the  carrier  was  also  negligent,  still 
his  negligence  may  be  considered  in 
mitigation  of  damages.  For  example, 
if  damp  rags  should  be  packed  and 


shipped  without  notice  of  their  con- 
dition, and  because  of  delay  in  trans- 
portation they  should  become  heated 
and  spoiled,  the  shipper  according  to 
this  view  is  entitled  to  nominal  dam- 
ages only.  29  L.R.A.(N.S.)  1216 
note. 

15.  Gulf,  W.  T.  &  P.  R.  Co.  V. 
Wittnebert,  101  Tex.  368,  108  S.  W. 
150,  130  A.  S.  R.  858  and  note,  16 
Ann.  Cas.  1153  and  note,  14  L.RA. 
(N.S.)  1227. 

29  L.R.A.(N.S.)  1214  note;  18  Ann. 
Cas.  234  note. 

Improper  packing  as  excuse  for 
failure  to  receive,  see  supra,  par.  142. 

16.  29  L.R.A.(N.S.)  1215  note;  18 
Ann.  Cas.  235  note. 
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the  carrier  does  not  know,  and  from  which  loss  or  damage  ensues  to 

the  goods  in  the  ordinary  course  of  handling  and  transportation. 
The  owner  may  therefore,  if  he  chooses,  deliver  the  goods  without  any 
external  protection;  and  if  he  does,  and  they  are  of  a  nature  to  be 
injured  by  the  mere  handling  and  carriage  in  a  careful  and  proper 
manner,  and  axe  so  injured,  the  loss  will  be  his  own ;  but  if  they  are 
otherwise  injured  by  some  other  cause  for  which  the  carrier  is  not 
excused,  as  for  instance,  rain,  the  loss  will  fall  on  the  carrier.*'  For 
the  same  reason  defects  in  the  casks,  cases,  vessels,  or  other  receptacles 
in  which  goods  are  shipped,  if  not  discernible  to  the  carrier  on  an 
ordinary  examination,  will  relieve  it  from  responsibility  for  loss  or 
injury  due  to  such  defects.**  Thus  a  carrier  is  not  answerable  for  the 
leakage  arising  from  secret  defects  in  casks  which  existed,  but  were 
not  apparent,  when  they  wore  received  on  board.**  And  even  if  the 
defects  are  patent,  it  has  been  held  that  the  carrier  will  not  be  liable 
if  it  exercises  the  legal  measure  of  diligence  in  loading  and  transport- 
ing the  goods.***  When  a  shipper  assumes  the  responsibility  of  load- 
ing a  car  and  seeing  that  it  is  properly  prepared  for  the  transportation 
of  the  particular  article  which  he  is  loading,  the  general  rule  seems, 
to  be  that  he  assumes  responsibility  for  all  defects  in  package  and 
loading  which  are  necessarily  invisible  to  the  agent  of  the  carrier  who 
accepts  the  freight,  or  which  he  cannot  discern  by  ordinary  observa- 
tion, or  such  inspection  as  he  can  readily  make.*  If  however  the 
improper  loading  is  apparent,  that  is,  is  a  fact  which  addresses  itself 
to  the  ordinary  observation  of  the  carrier's  servants,  the  carrier  will 
be  liable  notwithstanding  the  negligence  of,  or  imputable  to,  the 
shipper.'   But  if  goods  are  transported  in  closed  cars,  so  that  when 

17.  Klauber  v.  American  Exp.  Co.,  1.  Ohio  &  M.  R.  Co.  v.  Dunbar,  20 
21  Wis.  21,  91  Am.  Dec.  452.  III.  623,  71  Am.  Dec.  291;  DuTiean  v. 

18.  18  Ann.  Cas.  235  note.  Great  Northern  R.  Co.,  17  N.  D.  610, 

19.  Nelson  v.  Woodruff,  1  Black  118  N.  W.  826.  19  L.R.A.(N.S.)  952 
156,  17  U.  S.  (L.  ed.)  97.  and  note;  Gulf,  W.  T.  &  P.  R.  Co.  v. 

20.  18  Ann.  Cas.  235  note.  Wittnebert,  101  Tex.  368,  108  S.  W. 
Compare,  however,  Atlantic  Coast  150,  130  A.  S.  R.  858  and  note,  16 

Line  R.  Co.  v.  Rice,  169  Ala.  265,  52  Ann.  Cas.  1153,  14  L,R.A.(N.S.)  1227. 
So.  918,  Ann.  Cas.  1912B  389,  29  Compare,  however,  Hannibal,  etc.,  R. 
L.R.A.(N.S.)  1214,  where  it  is  held  Co.  v.  Swift,  12  Wall.  262,  20  U.  S. 
that  while  a  carrier  may,  in  a  prop-  (L.  ed.)  423,  which  lays  down  the 
er  ease,  refuse  a  shipment  where  in  broad  principle  that,  as  the  liability 
unfit  condition  for  transportation,  if  of  a  common  carrier  of  goods  and 
it  accepts  the  same  as  tendered,  its  merchandise  attaches  when  the  prop- 
duty  is  unmodified  by  the  character,  erty  passes,  with  his  assent,  into  his 
sufficiency  or  insufficiency,  open  to  possession,  it  is  not  affected  by  tlie 
obser^-ation,  of  the  packing  of  the  carriage  in  which  it  is  transported, 
Bhipment  so  received  for  transporta-  nor  by  the  fact  that  the  carriage  is 
tion,  and,  consequently,  the  insufficien-  loaded  by  the  owner, 
cy  of  the  crate  or  box  from  which  a  2.  Hannibal  etc.,  R.  Co.  v.  Swift, 
dog  escaped,  was  not  Degligence  ex-  12  Wall.  262,  20  U.  S.  (L.  ed.)  423; 
onerating  the  carrier.  McCarthy  v.  LooisTille  &  N.  R.  Co., 
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received  from  one  carrier  by  another  the  latter  cannot,  without  open- 
ing the  doors,  see  the  condition  of  their  contents,  it  seems  that  it  is 
under  no  duty  to  open  such  doors,  and  is  not  answerable  for  a  loss  or 
injury  to  the  goods  resulting  solely  from  their  condition,  and  not  from 
any  fault  of  Uie  carrier.*  And  there  is  some  authority  for  the  propo- 
sition that  if  a  shipper  himself  packs  and  secures  goods  on  a  car,  but 
does  it  so  insufficiently  that  they  break  from  their  fastenings  and 
are  damaged  without  tiie  fault  of  the  carrier,  the  latter  is  not  liable, 
although  its  servants  knew  that  the  goods  were  insecurely  fastened 
before  starting  * 

204.  Effect  of  Fraud  in  General. — ^The  general  rule  is  that,  if  a 

shipper  is  guilty  of  any  fraud,  misrepresentation,  deception  or  im- 
position in  respect  to  the  carrier,  as  by  fraudulently  concealing  or 
misstating  the  value  or  nature  of  the  article,  or  if  he  deludes  the 
carrier  by  his  own  carelessness  in  treating  the  parcel  as  a  thing  of  no 
value,  he  cannot  hold  the  carrier  liable  for  the  loss  of  the  goods  beyond 
their  apparent  value,  or  the  value  as  stated  by  him."  The  reasons 
given  for  this  limitation  of  the  carrier's  liability  are  ordinarily  two  in 
number:  first,  by  his  fraudulent  acts  the  shipper  has  in  such  cases  de- 
prived or  attempted  to  deprive  the  carrier  of  the  increased  compen- 
sation which  the  more  hazardous  or  responsible  service  entitles  it  to 
receive,  and,  consequently,  there  is  no  consideration  for  any  liability 
on  the  part  of  the  carrier  for  more  than  the  represented  value  of  the 
property  shipped,  and  secondly,  such  acta  of  misconduct  have  a 
tendency  to  disarm  the  carrier  by  causing  him  to  relax  the  vigilance 
which  he  miglit  otherwise  have  bestowed  and  which  the  real  character 
and  value  of  the  property  would  have  demanded.*  Another  ground 
sometimes  advanced  for  a  denial  to  the  shipper  of  his  claim  for  in- 
demnity is  that  the  carrier  does  not  undertake  to  carry  anything  except 
such  goods  as  the  packages  are  represented  to  contain  and  that  as  to 
other  or  different  goods  no  contract  exists.'  The  general  doctrine 
above  stated  has  been  applied  in  a  variety  of  instances,  as  where 

102  Ala.  193,  14  So.  370,  48  A.  S.  Chesapeake,  etc.,  R.  Co.  v.  HaU,  136 

R.  29.  Ky.  37f),  124  S.  W.  372;  Ann.  Cas. 

3.  McCarthy  «.  Louisville  &  N.  R.  1912A  364  and  note;  Harrington  v. 
Co.,  102  AU.  193,  14  So.  370,  48  A.  Wabash  R.  Co.,  108  Minn.  257,  122 
S.  R.  29.  N.  W.  14,  23  L.R.A.(N.S.)  745  and 

4.  Ross  V.  Troy  &  B.  R.  Co.,  49  note;  Bottum  v.  Charleston  &  Western 
Vt.  364,  24  Am.  Rep.  144.  Carolina  Ry,,  72  S.  C.  375,  51  S.  E. 

6.  M.  W.  Gait  Bro.  &  Co.  v.  Adams  985,  110  A.  S.  R.  610,  5  Ann.  Cas. 
Express  Co.,  MaeArthnr  &  M.  (D.  118  and  note,  2  L.R.A.(N.S.)  773 
C.)  124,  48  Am.  Rep.  742;  Central  of  and  note. 

Georgia  R.  Co.  v.  Hall,  124  Ga.  322,     12  Ann.  Cas.  1128  note;  Ann.  Cas. 

52  S.  P..  679,  110  A.  S.  R.  170,  4  1913D  985  note. 

Ann.  Cas.  128,  4  L.R.A.(N.S.)  898;     6.  23  L.R.A.(N.S.)  746  note. 

Oppenheimer  v.  United  States  Exp.     7.  5  Ann.  Cas.  122  note. 

Co..  69  lU.  62,  18  Am.  Rep.  596; 
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dofhing  vas  inclosed  in  a  bundle  of  bedding  and  sent  as  bedding,^ 
where  a  package  of  pictures  was  shipped  as  containing  glass,'  where 
jewelry  was  sent  in  a  package  labeled  glass,*"  and  many  others.'*  In 
a  number  of  cases  the  act  of  the  shipper  in  concealing  or  misrepresentr 
ing  the  character  or  value  of  the  goods  has  been  held  to  be  such  a 
fraud  as  to  invalidate  the  whole  contract  of  carriage,  and  to  release 
the  carrier  from  any  liability  at  all  thereon,  especially  if  the  loss  was 
directly  traceable  to  the  fact  that  the  carrier  was  in  ignorance  of  the 
true  character  or  value  of  the  goods.**  The  decision  in  some  of  these 
cases  may  be  influenced  by  the  fact  that  the  package  lost,  although 
containing  valuable  goods,  was  of  no  apparent  value,  but  the  language 
used  by  the  court  is  apparently  broad  enough  to  sustain  the  rule  as 
stated,  and  some  of  the  cases  so  hold  expressly. 

205.  Acts  Constituting  Fraud. — It  in  of  course  clear  that  any  posi- 
tive misstatement  or  misrepresentation  of  any  circumstance  material 
to  the  carrier's  risk,  such  as  the  nature  or  value  of  the  goods  shipped 
will  constitute  actual  fraud  sutticient  to  destroy  the  shipper's  claim  of 
indemnity.**  In  a  number  of  cases  the  further  question  has  arisen 
whether  it  is  the  duty  of  the  shipper  voluntarily  to  reveal  the  value  or 
character  of  the  goods.  In  this  connection  it  may  be  stated  that  it 
is  now  well  settled  tliat  where  there  is  no  special  contract  limiting  the 
common  law  liability  of  the  carrier,  nor  any  notice  so  specially  brought 
home  to  the  knowledge  of  the  shipper  as  to  have  that  effect,  and  in 
the  absence  of  any  other  acts  on  the  latter's  part  intended  to  deceive 
the  carrier,  the  shipper's  mere  silence  on  those  points  does  not  amount 
to  fraud.**  Consequently  in  such  a  case,  if  he  makes  no  representa- 
tion of  value,  and  no  request  is  made  of  him  for  a  statement  thereof 
but  a  parcel  is  received  at  such  a  price  for  transportation  as  is  asked 
with  reference  to  its  bulk,  weight,  or  external  appearance,  the  carrier 
is  responsible  for  its  loss,  whatever  may  be  its  value.**  But  of  course 

8.  Savannah,  F.  ft  W.  Ry.  Co.  v.  181,  33  L.R.A.  600;  Cole  v.  Goodwin, 
CoUins,  77  Ga.  376,  3  S.  E.  416,  4  19  Wend.  (N.  Y.)  251,  32  Am.  Dec. 
A.  S.  R.  87.  470.    See  also  supra,  par.  204. 

9.  Bottum  V.  Charleston  &  Western  14.  Adams  Exp.  Co.  v.  Mellichamp, 
Carohna  Ey.,  72  S.  C.  375,  51  S.  E.  138  Ga.  443,  75  S.  E.  596,  Ann.  Cas. 
985,  110  A.  S.  R.  610,  5  Ann.  Cas.  1913D  976;  Magnin  v.  Dinsmore,  62 
118,  2  L.R.A.(N.S.)  773.  N.  Y.  35,  20  Am.  Rep.  442;  Baldwin 

10.  Relf  t).  Rapp,  3  Watts  &  S.  v.  Liverpool  &  G.  W.  Steamship  Co., 
(Pa.)  21,  37  Am.  Dec.  528.  74  N.  Y.  125,  30  Am.  Rep.  277;  Relf 

11.  23  L.R.A.(N.S.)  746  note.  v.  Rapp,  3  Watts  &  S.  (Pa.)  21,  37 

12.  Hayes  c.  Wells,  Fargo  &  Co.,  23  Am.  Dee.  528. 

Cal.  185,  83  Am.  Dec.  89;  Shackt  v.  23  L.R.A.(N.S.)  749  note. 

Illinois  Cent.  R.  Co.,  94  Tenn.  658,  30  15.  Parmelee  v.  Lowitz,  74  III.  116, 

8.  W,  742,  28  L.R.A.  176.  24  Am.  Rep.  276;  Rosenfeld  v.  Peoria, 

13.  Savannah,  F.  &  W.  Ry.  Co.  v.  D.  &  E.  Ry.  Co.,  103  Ind.  121,  2  N.  E. 
Collins,  77  Ga.  376,  3  S.  E.  416,  4  A.  344,  53  Am.  Rep.  500;  Orange  County 
S.  R.  87;  United  States  Express  Co.  Bank  u.  Brown,  9  Wend.  (N.  Y.)  85,^ 

'v.  Koemer,  65  Minn.  540,  68  N.  W.  Am.  Dec.  129.    Compare,  however, 
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the  carrier  has  a  right  to  inquire  as  to  the  value  and  character  of  the 
property  and  to  have  a  correct  answer;  and  if  a  false  answer  is  then 
given,  or  any  deceit  or  artifice  is  practiced,  it  will  not  be  responsible 
in  the  event  of  loss.*'  Under  certain  circumstances,  however,  a  ship- 
per may  become  chargeable  with  fraud  on  a  carrier,  through  im- 
position and  deception,  as  well  when  he  is  silent  as  when  he  speaks 
that  which  is  untrue.  Thus,  neglect  to  disclose  the  real  value  of  a 
package,  and  the  nature  of  its  contents,  if,  therewith,  there  is  that  in 
its  form,  dimensions  and  other  appearance  designed,  and  even  if  not 
designed,  if  fitted,  to  throw  the  carrier  off  his  guard,  will  be  conduct 
amounting  to  the  fraud  now  spoken  of.  The  intention  to  impose  on 
the  carrier  is  not  material  if  such  is  the  practical  effect  of  the  conduct 
of  the  shipper.!'  Thus  a  constructive  if  not  an  actual  fraud  to  obtain 
cheap  rates  of  freight  which  relieves  the  carrier  from  liability  for  loss 
of  the  goods  is  shown  where  a  man  of  intelligence  ships  in  a  basket 
with  a  rope  around  it,  without  making  known  its  contents,  a  quantity 
of  silks,  satins,  laces,  curtains,  silver  spoons  and  other  valuable  articles, 
and  remains  silent  when  he  bears  the  carrier's  agent  designating  them 
as  "household  goods"  the  rate  on  which  is  very  much  less  than  that 
on  merchandise.**  However,  the  omission  of  the  shipper  to  advise 
the  carrier  that  the  actual  was  greater  than  the  apparent  value  of  the 
articles  shipped  does  not  affect  the  shipper's  rights  unless  it  justifies 
the  carrier  in  adopting  the  course  of  conduct  by  which  the  loss  oc- 
curred,** and  so  no  fraud  or  imposition  can  be  predicated  of  the  acts 
of  a  shipper  in  failing  to  disclose  the  contents  of  a  package  contain- 
ing silver  coin,  where  the  very  appearance  of  the  package  indicates 
that  it  is  not  merchandise,  and  the  carrier  does  not  ask  about  the  con- 
tents or  value  of  the  package.**  Where,  however,  the  contents  of  a 
package  are  perishable,  or  easily  broken,  or  ezploaive,  so  that  the 
dan^r  of  loss  is  incre^ed,  and  the  exercise  of  an  unusufd  degree  of 
care  is  made  nec^sary,  it  has  been  held  that  good  faith  requires  the 

Hayes  v.  Wells,  Fargo  &  Co.,  23  Cal.  17.  Harrington  v.  Wabash  R.  Co.. 

18.5,  83  Am.  Dec.  89,  where  it  was  held  108  Minn.  257,  122  N.  W.  14,  23 

that  it  was  the  duty  of  all  persons  em-  L.R.A.(N.S.)  745  and  note;  Magnin 

ploying  a  carrier  to  deliver  letters  con-  v.  Dinsmore,  62  N.  Y.  35,  20  Am. 

taining  matters  of  great  value  to  in-  Rep.  442;  Bottum  v.  Charleston  & 

form  the  carrier  of  that  fact,  and  it  Western  Carolina  Ry.,  72  S.  C.  375, 

was  not  the  duty  of  the  carrier  to  make  51  S.  E.  985,  110  A.  S.  R.  610,  5 

inquiries  concerning  the  value  of  the  Ann.  Cas.  118,  2  L.R.A.(N.S.)  773. 

letters  delivered  to  them  for  carriage.  18.  Shackt  v.  Illinois  Cent.  R.  Co., 

16.  Hayes  v.  Wells,  Fargo  &  Co.,  94  Tenn.  658,  30  S.  W.  742,  28  L.R.A. 

23  Cal.  185,  83  Am.  Dec.  89;  Fish  v.  176. 

Chapman,  2  Ga.  349,  46  Am.  Dec.  19.  M.  W.  Gait,  Bro.  &  Co.  v. 

393;  Southern  Exp.  Co.  v.  Hanaw,  Adams  Express  Co.,  MacArthur  &  M. 

134  Ga.  445,  67  S.  E.  944,  137  A.  S.  (D.  C.)  124,  48  Am.  Rep.  742. 

R.  227.  80.  23  L.R.A.(N.S.)  749  note. 
4  Ann.  Cas.  770  note. 
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shipper  to  make  \he  facts  known  to  the  carrier;  and  a  failure  to  do  so 
affects  the  extent,  and  in  acme  casea  the  right,  of  recovery  for  the  loss 
of  goods  so  shipped.  In  such  cases  the  carrier  is  relieved,  not  from 
the  duty  to  exercise  care  and  diligence  in  the  transportation  of  his 
customer's  goods,  but  from  the  consequences  of  the  failure  of  the 
shipper  to  advise  him  fully  of  facts  and  circumstances  material  to 
the  contract  the  suppression  of  which  is  in  effect  a  fraud  on  him.* 
It  is  also  well  to  note  that  in  a  few  jurisdictions  statutes  exist  which 
exempt  the  carrier  from  liability  for  a  loss  unless  notice  of  the  value 
and  character  of  the  goods  has  been  given.* 

IX.  Dblay  in  Tkaksfortation  or  Delivery 

206.  Expedition  Required  of  Carrier, — While,  in  the  absence  of  an 
express  contractj  no  rule  of  law  exists  specifying  the  exact  time  within 
which  delivery  must  be  made,  still  the  authorities  generally  agree  that 
there  is  an  implied  promise  to  carry  and  deliver  within  a  reasonable 
time.*  In  other  words  the  law  requires  of  common  carriers  due  dili- 


1.  Willoek  V.  Pennsylvania  R.  Co.,  Illinois  Cent.  R.  Co.  v.  McClellan,  54 
166  Pa.  St.  184,  30  Atl.  948,  45  A.  111.  58,  5  Am.  Rep.  83;  Louisville,  N. 
S.  R.  674,  27  L.R.A.  228.  A.  &  C.  Ry.  Co,  v.  Flanagan,  113  Ind. 

2.  23  L.RA.(N.S.)  750  note.  See  488,  14  N.  E.  370,  3  A.  S.  R.  674; 
also  Ocean  Steamship  Co.  of  Savan-  Rathbone  v.  Neil,  4  La.  Ann.  563, 
nah  V.  Way,  90  Ga.  747,  17  S.  E.  57,  50  Am.  Dec.  579;  Bibb  Broom  Corn 
20  L.R.A.  123;  Wheeler  v.  Oceanic  Co.  v.  Atchison  T.  &  S.  F.  R.  Co.,  94 
Steam  Nav.  Co.,  125  N.  T.  155,  26  Minn.  269,  102  N.  W.  709,  110  A. 
N.  E.  248,  21  A.  S.  R.  729,  which  S.  R.  361,  3  Ann.  Cas.  450,  69  L.R.A. 
are  controlled  by  a  federal  statute.  509;  Tazoo  &  M.  V.  R.  Co.  v.  Searles. 

3.  Chicago  &  A.  R.  Co.  v.  Kirby,  85  Miss.  520,  37  So.  939,  68  L.R.A. 
225  U.  S.  155,  32  S.  Ct.  648,  56  U.  715;  Yazoo  &  M.  V.  R.  Co.  v.  Blum 
S.  (h.  ed.)  1033,  Ann.  Cas.  1914A  Co.,  88  Miss.  180,  40  So.  748,  10 
501;  Campion  v.  Canadian  Pac.  Ry.  L.R.A.(N.S.)  432  and  note;  Yazoo 
Co.,  43  Fed.  775, 11  L.R.A.  128;  Sel-  &  M.  V.  R.  Co.  u.  Blum,  89  Miss.  242, 
ma  &  M.  R.  Co.  v.  Butts,  43  Ala.  385,  42  So.  282,  11  Ann.  Cas.  272;  Clark 
94  Am.  Dee.  694;  Alabama  Great  v.  Pacific  R.  Co.,  39  Mo.  184,  90  Am. 
Southern  R.  Co.  c.  Quarles,  145  Ala.  Dec.  458;  Ward  v.  New  York  Cent. 
436,  40  So.  120,  117  A.  S.  R.  54,  8  R.  Co.,  47  N.  Y.  29,  7  Am.  Rep.  405; 
Ann.  Cas.  308,  5  L.R.A.(N.S.)  867;  Zinn  v.  New  Jersey  Steamboat  Co., 
Greene  v.  LouisviUe  &  N.  R.  Co.,  163  49  N.  Y.  442,  10  Am.  Rep.  402;  Bal- 
Ala.  138,  50  So.  937, 136  A.  S.  R.  67;  timore  &  0.  R.  Co.  v.  O'Donnell,  49 
St.  Louis  &  S.  F.  R.  Co.  v.  Pearce,  82  Ohio  St.  489,  32  N.  E.  476,  34  A.  S, 
Ark.  353,  101  S.  W.  760,  118  A.  S.  R.  579, 21  L.R.A.  117 ;  Nettles  v.  South 
R.  75,  12  Ann.  Cas.  125;  St.  Louis,  Carolina  R.  Co.,  7  Rich.  L.  (S.  C.) 
I.  M.  &  S.  R.  Co.  V.  Jones,  93  Ark.  190,  62  Am.  Dec.  409;  Lewis  v.  Ches- 
537,  125  S.  W.  1025,  137  A.  S.  R.  apeake  &  O.  Ry.  Co.,  47  W.  Va.  656, 
99;  Southern  Exp.  Co.  v.  Newby,  36  35  S.  E.  908,  81  A.  S.  R.  816;  Peet  v. 
Ga.  635,  91  Am.  Dee.  783;  Goodin  v.  Chicago  &  N.  W.  Ry.  Co.,  20  Wis.  594, 
Southern  Ry.  Co.,  125  Ga.  630,  54  91  Am.  Dec.  446. 

S.  E.  720,  5  Ann.  Cas.  573,  6  L.R.A.      94  Am.  Dec  403  note;  11  A.  S.  R. 

(N.S.)  1054;  Galena  &  C.  U.  R.  Co.  360  note;  5  Eng.  Rul.  Cas.  264  note. 
V.  Rae,  18  111.  488,  68  Am.  Dec.  574; 
R.  C.  L.  Vol.  IV.— 47.  737 
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gence,  this  being  as  much  a  part  of  their  contract  as  the  obligation 
to  deliver  the  property  transported  in  good  condition,  and  if  any 
unreasonable  and  unnecessary  delay  occurs,  either  in  the  transporta- 
tion thereof  or  its  delivery  after  arrival  at  the  terminus  of  the  route, 
for  the  immediate  and  proximate  damages  resulting  from  such  neglect 
of  duty  the  carrier  is  liable.*  And,  of  course,  since  a  carrier  is  re- 
quired only  to  use  reasonable  expedition,  he  is  not  bound  to  employ 
extraordinary  exertions  or  to  incur  extra  expense  in  order  to  sur- 
mount obstacles  caused  not  by  his  own  default,  but  by  forces  beyond 
his  control,  as  the  weather  or  other  act  of  Providence.*  Again,  it  is 
to  be  noted,  the  obligation  of  the  carrier  to  deliver  according  to  his 
contract  is  only  suspended  during  a  temporary  obstruction,  and  not 
avoided.  Hence,  the  carrier  is  bound,  notwithstanding  such  a  hin- 
drance, to  deliver  goods  in  safety  as  soon  as  he  can  by  reasonable  dili- 
gence after  the  removal  of  the  avoidable  cause  of  delay.'  Moreover 
delays  which  are  incident  to  ordinary  transportation  are  reasonable. 
Thus  a  delay  caused  by  a  carrier  awuting  connection  with  connecting 
carriers  as  shown  by  the  regular  time-tables  of  the  carriers  is  not  such 
a  delay  as  constitutes  negligence,  since  the  shipper  is  bound  to  t-ake 
notice  in  advance  of  such  a  delay.  However,  a  carrier  is  bound  to 
transport  property  with  reasonable  diligence,  taking  into  considera- 
tion the  connections  to  be  made  and  the  usual  time  for  the  journey, 
consequently  it  cannot  excuse  a  delay  in  transportation  on  the  ground 
that  its  trains  did  not  connect  in  time  to  avoid  the  same.' 

207.  What  Constitutes  Reasonable  Time. — The  law  does  not  at- 
tempt to  fix  by  rule  what  is  a  reasonable  time.  Each  case  is  referred 
to  its  own  peculiar  circumstances,  an  account  being  taken  of  the  mode 
of  conveyance,  the  distance,  the  nature  of  the  goods,  the  season  of  the 
year,  the  character  of  the  weather,  and  the  ordinary  means  for  trans- 
portation under  the  control  of  the  carrier.^  It  is  obvious  that  ordi- 
narily the  delay  in  shipping  articles  not  liable  to  decay  or  damage, 
such  as  iron,  wool,  cotton,  grain,  and  articles  of  like  character,  not 
liable  to  be  injured  by  a  few  days'  delay,  would  be  no  test  in  a  case 
where  the  delay  of  a  day  in  transportation  would  result  in  loss  or 
damage  by  reason  of  their  nature  and  inherent  character,  such  as 
live  stock,  fish,  oysters,  fruit,  vegetables  and  the  like.  In  the  one 
case  Usere  is  nothing  in  the  thing  which  would  induce  a  prudent 


4.  "Western,  etc.,  R.  Co.  v.  Exposi- 
tion Cotton  Mills,  81  Ga.  522,  7  S.  E. 
916,  2  L.R.A.  102;  Ohio  &  M.  R.  Co.  v. 
Dunbar,  20  111.  623.  71  Am.  Dec.  291; 
Foard  v.  Atlantic  &  N.  C.  R.  Co.,  53 
N.  C.  235,  78  Am.  Dec.  277. 

5.  Empire  Transp.  Co.  v.  Wallace, 
68  Pa.  St.  302,  8  Am.  Rep.  178. 

6.  Bennett  v.  Byram,  38  Miss.  17, 
75  Am.  Dec.  90. 


7.  130  A.  S.  R.  459  note. 

8.  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Coolidge,  73  Ark.  112,  83  S.  W.  333, 
108  A.  S.  R.  21,  3  Ann.  Cas.  582,  67 
L.R.A.  555;  Bennett  v.  Byram,  38 
Miss.  17,  75  Am.  Dec  90;  Peet  v.  Chi- 
cago &  N.  W.  Ry.  Co.,  20  Wis.  594, 
91  Am.  Dec.  446. 
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business  man  to  anticipate  injury  from  a  temporary  delay  in  trans- 
portation, whereas  in  the  other  case  any  prudent  business  man,  from 
the  nature  of  the  thing  itself,  might  reasonably  anticipate  loss  of 
damage  from  delay.  So  the  swison  of  the  year  is  an  element  to  be 
considered,  some  articles,  as  some  kinds  of  vegetables,  being  of  such 
nature  that  at  certain  seasons  of  the  year  a  brief  delay  would  be 
harmless,  whereas  at  another  season  of  the  year  the  delay  would 
result  in  loss  or  damage."  As  the  law  does  not  define  what  is  an 
unreasonable  delay  in  the  shipment  of  goods,  and  as  each  case  must 
be  determined  by  the  jury  on  its  own  peculiar  facts,*"  a  few  in- 
stances in  which  the  delay  has  been  of  such  a  nature  as,  under  the 
factB,  to  be  considered  unreasonable  and  to  make  the  carrier  respon- 
sible in  damages  for  the  delay  may  serve  a  useful  purpose  by  way  of 
illustration  of  the  subject.  Thus,  while  the  law  recognizes  that  certain 
things,  as  an  act  of  God  or  the  public  enemy  or  accident  or  mis- 
fortune, may  excuse  delay  it  seems  that  the  carrier  must  always  be 
able  satisfactorily  to  explain  the  delay.*'  For  example,  a  delay  of 
seventy  days,  unless  explained,  may  be  deemed  unreasonable,**  and 
the  same  rule  has  been  applied  to  a  delay  of  twelve  days  in  the  de- 
livery of  a  box  of  merchandise.**  So,  where  the  carrier  accepts  per- 
ishable property,  such  as  potatoes,  to  be  shipped  over  its  line  at  a 
season  of  year  when,  in  the  course  of  nature,  severely  cold  weather 
is  to  be  apprehended,  though  the  weather  may  be  warm  when  the 
freight  is  received,  the  carrier  is  bound  to  use  great  diligence  in  for- 
warding guch  property  with  haste  and  dispatch,  and  where,  by  a  de- 
lay of  two  or  three  days,  either  in  transporting  or  delivering,  damage 
is  caused  by  freezing,  it  has  been  adjudged  liable  for  such  damage.** 
But  in  an  action  for  unreasonable  delay  it  is  permissible  for  the  car- 
rier to  prove  that  there  was  an  understanding  before  the  commence- 
ment of  the  voyage  that  such  delay  should  occur;  since  it  affords  an 
excuse  for  that  from  which  negligence  might  otherwise  be  argued.** 
208.  Effect  of  Special  Contract. — It  has  been  seen  that,  in  the 
absence  of  any  special  agreement,  the  only  duty  incumbent  on 
a  carrier  is  to  transport  the  goods  received  for  carriage  within 
a  reasonable  time.*^    Where,  however,  the  carrier  has  made  an 

9.  McGraw  V.  Baltimore  &  O.  R.      78  A.  S.  R.  690  note. 
Co.,  18  W.  Va.  361,  41  Am.  Rep.  696.      13.  11  A.  S.  R.  361  note. 

10.  Balientine  v.  North  Missouri  R.  14.  Michigan  Southern  &  N.  I.  R. 
Co.,  40  Mo.  491,  93  Am.  Dec.  315;  Co.  v.  Day,  20  111.  375,  71  Am.  Dec. 
Ruppei  V.  Allegheny  Valley  Ry.,  167  278. 

Pa.  St.  166,  31  Atl.  478,  46  A.  S.  R.  15.  MeGraw  v.  Baltimore  &  0.  R. 
666.  Co.,  18  W.  Va.  361,  41  Am.  Rep.  696. 

11.  See  infra,  par.  210.  11  A.  S.  R.  361  note. 

12.  Richmond  &  D.  R.  Co.  v.  Trous-  16.  Johnson  v.  Lightsey,  34  Ala.  169, 
dale,  99  Ala.  389,  13  So.  23,  42  A.  S.  73  Am.  Dee.  450. 

B.  69.  17.  See  supra,  par.  206. 
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express  contract  to  carry  and  deliver  gooda  within  a  specified 
time,  he  is  bound  to  fulfil  his  contract;  nothing  will  excuse  him,  and 
he  is  liable  for  any  delay,  no  matter  from  what  cause  it  may  have 
arisen.^*  This  result  follows  logically  from  the  well-settled  rule  that 
where  the  law  creates  a  duty  or  charge,  and  the  party  is  disabled  from 
performing  it  without  any  default  in  himself,  and  has  no  remedy  over, 
then  the  law  will  excuse  him ;  but  where  the  party  by  his  own  contract 
creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make  it  good, 
notwithstanding  any  accident  or  delay  by  inevitable  necessity,  because 
he  might  have  provided  against  it  by  contract.**  Where  a  railroad 
agent  states  to  a  shipper  that  certain  freight  will  reach  its  destination 
at  a  certain  time  such  a  statement  will  have  the  force  of  a  contract,  and, 
if  the  time  was  a  reasonable  one,  the  contract  will  be  deemed  to  be 
within  the  scope  of  the  agent's  authority.**  However,  a  mere  statement 
by  a  railroad  company's  agent  that  the  ordinary  time  for  transporta- 
tion over  the  proposed  route  is  a  certain  number  of  days  does  not  con- 
stitute an  agreement  to  carry  in  that  time.* 

209.  Perishable  Goods. — ^The  fact  that,  where  commodities  are 
perishable,  an  obligation  of  a  somewhat  higher  order,  as  respects  the 
degree  of  care  and  diligence  required  to  be  exerted,  is  imposed  on  a 
carrier  than  in  the  case  of  nonperishable  freight  has  already  been  al- 
luded to.*  Whether  or  not,  where  there  is  a  press  of  freight,  a  car- 
rier, in  order  to  come  within  the  protection  of  the  rule  exempting 
him  from  liability  for  delay  where  he  makes  delivery  within  a  rea- 
sonable time,  is  bound  to  give  perishable  property  the  precedence  in 
transportation  has  been  variously  determined.  Where  two  kinds  of 
property  are  delivered  at  the  same  time  by  different  owners,  one  of 
which  is  perishable  and  the  other  not,  and  the  company  cannot 
carry  both,  the  general  rule  seems  to  be  that  the  perishable  property 
should  be  shipped  first.*  Moreover,  it  has  been  held  that  there  is  no 
invariable  rule  that  freight  of  all  kinds  shall  be  transported  and  de- 
livered in  the  order  in  which  it  is  received,  and  that  consequently, 
where  a  carrier  has  on  hand  awaiting  shipment  both  perishable  and 
nonperishable  goods,  if  there  is  a  press  of  freight,  so  that  he  can 
not  transport  and  deliver  all  before  the  perishable  goods  would 
perish,  but  he  can  deliver  the  perishable  in  time  to  save  them 
if  the  delivery  of  the  others  is  delayed,  there  can  be  no  doubt  that 

18.  Ward  v.  New  York  Cent.  R.  Co.,     20.  Blodgett  v.  Abbot,  72  Wis.  516, 
47  N.  Y.  29,  7  Am.  Kep.  405 ;  Hand  v.  40  N.  W.  491, 7  A.  S.  R.  873. 
Baynes,  4  Whart.  (Pa.)  204,  33  Am.      1.  Strohn  v.  Detroit  &  M.  R.  Co.,  23 
Dee.  54.  Wis.  126,  99  Am.  Dec.  114. 

11  A.  S.  R.  360  note;  14  L,R.A.  216  8.  See  supra,  par.  207. 

note;  10  L.R.A.(N.S.)  434  note;  11  3.  Peet  v.  Cldeago  &  N.  W.  Ry.  C«., 

Ann.  Cas.  275  note.  20  Wis.  594,  91  Am.  Dec.  446. 

19.  Harmony  v.  Bingham,  12  N.  Y.  10  L.R.A.(N.S.)  432  note;  U  Ann. 


09,  62  Am.  Dec  1^  and  note. 


Cas.  275  note. 
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a  preference  in  such  a  case  would  be  reasonable,  and  that  it  would  be 
his  duty  to  make  it.*   On  the  other  hand  the  view  is  entertained  hj 

some  authorities,  that  a  carrier  is  not  absolutely  bound  to  transport 
perishable  property  to  the  exclusion  of  other  general  freight  not  per- 
ishable, but  the  demands  of  its  business,  the  time  of  the  starting  of 
trains,  contracts  and  obligations  first  to  transport  other  property  be- 
fore received,  in  short  all  matters  which  might  control  the  carrier 
and  be  considered  as  sufficient  to  determine  the  extent  of  its  diligence 
may  properly  be  regarded.*  And  it  has  been  held  that  where  perish- 
able commodities  are  concerned,  as  notliing  is  required  of  a  carrier 
in  respect  to  such  risks  but  the  use  of  due  care,  if  the  owner  of  goods, 
which  are  liable  to  injury  by  freezing,  chooses  to  send  them  at  a  sea- 
son of  the  year  when  they  are  exposed  to  such  a  risk,  he  takes  the 
risk  himself.  Therefore,  in  such  cases  the  conductor  is  bound  to  as- 
sume that  it  is  important  to  each  owner  of  freight  that  his  property 
shall  be  carried  with  all  reasonable  care  and  speed,  as  the  company 
has  undertaken  to  do,  and  he  cannot  know  that  the  speedy  delivery  of 
the  contents  of  the  other  cars  is  not  more  important  than  that  of  the 
car  containing  the  perishable  goods.* 

210.  Excuses  for  Delay  Generally. — ^While,  save  for  the  well  rec- 
ognized exceptions,  a  carrier  is  an  insurer  for  the  final  safety  and  de- 
livery of  goods  committed  to  its  charge  for  transportation,  in  respect 
to  the  time  of  delivery  it  stands  on  the  same  ground  with  other 
bailees,  and  is  responsible  only  for  the  exertion  of  due  diligence.' 
Consequently,  if  by  accident  or  misfortune,  not  amounting  to  an  in- 
evitable casualty  or  the  act  of  God,  the  transportation  of  goods  is  re- 
tarded, the  carrier  will  not  be  responsible  for  such  delay,  if  it  has 
used  due  care  and  reasonable  diligence,  and  the  goods  are  finally 
safely  delivered.®  A  fortiori  an  act  of  God,  or  the  public  enemy,' 
or  an  act  of  the  public  authorities  in  the  exercise  of  the  police  power,^* 
will  excuse,  provided  the  carrier  has  been  guilty  of  no  negligence  or 

4.  ,Peet  V.  Chicago  &  N.  W.  Ry.  Co.,  Co.,  102  N.  Y.  563,  7  N.  E.  828,  55 

20  Wis.  594,  91  Am.  Dee.  446.  Am.  Rep.  837;  Feet  v.  Chicago  &  N. 

11  A.  S.  R,  362  note.  W.  By.  Co.,  20  Wis.  504,  91  Am.  Dee. 

6.  Dixon  V.  Chicago,  R.  I.  &  P.  Ry.  446. 

Co.,  64  la.  531,  21  N.  W.  17,  52  Am.  9.  Norris  v.  Savannah,  F.  &  W.  Ry. 

Rep.  460.  Co.,  23  Fla.  182, 1  Sa  475,  U  A.  S.  R. 

6.  31  Am.  Rep.  568  note.  355  and  note. 

7.  Rodgers  t>.  Missoari  Pac.  R.  Co.,  10.  28  L.RA.(N.S.)  139  note. 

75  Kan.  222,  88  Pac.  885,  121  A.  S.  Where,  however,  the  service  of  pioe- 

R.  416,  12  Ann.  Cas.  441,  10  L.R.A.  ess  is  not  legal,  the  earner  is  not  ex- 

(N.S.)  658.    See  supra,  par.  175.  eased  for  aaj  unreasonable  delay  ra- 

8.  Cox  V.  Peterson,  30  Ala.  608,  68  salting  from  such  service.  Baldwin  v. 
Am.  Dec.  145;  Pittsburgh,  C.  &  St.  L.  Ghreat  Northern  Ry.  Co.,  81  Minn.  247, 
Ry.  Co.  V.  HoUoweU,  65  Ind.  188,  32  83  N.  W.  986,  83  A.  S.  R.  370,  51 
Am.  Rep.  63;  Parsons  v.  Hardy,  14  UB«A.  640.  And  Sundajn  should  be 
Wend.  (N.  Y.)  215,  28  Am.  Dee.  521;  included  in  the  time  within  which 
Oeismer  v.  Lake  Shore  ft  U.  S.  Ry.  transportation  should  be  accompUdud. 
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departure  from  duty  contributing  to  the  delay.  Thus,  a  snow-storm, 
which  hinders  Mid  delays  the  carrier  in  the  performance  of  his  duty, 
is  such  an  act  as  will  exonerate  him  from  liability.**  So  a  delay  oc- 
casioned by  the  freezing  of  a  canal  or  river,**  or  by  a  tunnel  being 
rendered  impassable  as  a  consequence  of  fire,*'  is  excusable.  But  a 
carrier  is,  nevertheless,  bound  to  exercise  some  foresight  in  anticipat- 
ing an  obstruction,  in  attempting  to  overcome  it,  and  in  accomplish- 
ing the  transportation  as  soon  as  the  impediment  is  removed,  or  can 
reasonably  be  overcome.**  So  low  water  has  been  .held  to  be  not  such 
a  danger  of  the  river  as  will  absolve  a  carrier  from  his  obligation  to 
deliver  goods  at  their  destination  without  unnecessary  delay  where 
the  bill  of  lading  contained  a  clause  conceding  to  the  carrier  the 
privilege  of  reshipment.**  And  where  a  delay  is  caused  by  a  vessel 
putting  into  an  intermediate  port  for  the  purpose  of  repairing  de- 
fects which  existed  at  the  commencement  of  the  voyage,  so  as  to  ren- 
der it  unseaworthy,  or  $,  vessel  is  detained  at  such  port  a  longer  time 
than  was  required  to  make  the  repairs  necessary  for  the  completion 
of  her  voyage,  the  carrier  is  liable.  In  such  a  case  the  master  of  a 
ship  cannot  delay  making  the  necessary  repairs  until  he  has  received 
instructions  from  the  owners  to  do  so,  biit  if  he  lacks  means  to  meet 
the  expenses  of  such  repairs,  or  cannot  raise  funds  on  the  credit  of  the 
owners,  he  should  hypothecate  the  vessel  for  that  purpose.*' 

211.  Press  of  Business  and  Necessity  of  Notice  to  Shipper.— 
While,  as  has  already  been  seen,*'  it  is  tlie  duty  of  a  common  carrier 
to  provide  anfiicient  facilities  and  means  of  transportation  for  all 
freight  which  it  should  reasonably  expect  will  be  offered,  it  is  not 
bound  to  provide  in  advance  for  extraordinary  occasions,  nor  for  an 
unusual  influx  of  business  which  is  not  reasonably  to  be  expected. 
However,  the  fact  that  a  railroad  company  needs  its  rolling  stock  for 
the  purpose  of  cfu-rying  passengers  is  not  a  sufKcient  excuse  for  de- 
laying the  transportation  of  freight,  as  the  duty  of  the  company  is  to 
be  prepared  to  execute  its  contracts,  both  to  carry  passengers  and  to 
carry  freight,  and  it  cannot  excuse  itself  for  a  failure  to  do  the  one, 
on  the  ground  that  it  was  boimd  to  do  the  other  and  that  it  was  not 
able  to  do  both.**  But  when  an  emergency  does  arise  and  more  busi- 
ness is  suddenly  and  unexpectedly  cast  on  a  carrier  than  he  is  able  to 

notwithstanding  Sanday  laws,  where  a  14.  Bowman  v.  Teall,  23  Wend.  (K. 

statute  fixes  the  time  for  transporta-  T.)  306,  35  Am.  Dec.  562. 

tion.  31  L.R.A.(N.S.)  1184  note.  130  A.  S.  R.  459  note. 

11.  BaUentine  v.  North  Missoori  R.  16.  Hatchett  v.  The  Compromise,  12 

Co.,  40  Mo.  491,  93  Am.  Dee.  315.  La.  Ann.  783,  68  Am.  Dec  782  and 

130  A.  S.  R.  458  note.  note. 

13.  Bowman  v.  Teall,  23  Wend.  (N.  16.  Rathbone  v.  Neal,  4  La.  Ann. 

Y.)  306,  35  Am.  Dec.  562.  563,  50  Am.  Dec.  579. 

IS.  Baltimore  &  0.  R.  Co.  v.  O'Don-  17.  See  supra,  par.  148  et  wg. 

neU,  49  Ohio  St.  489,  32  N.  £.  476,  34  18.  63  A.  8.  R.  564  note. 
A.  S.  R.579,21L.R.A.U7. 
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accommodate,  unless  the  carrier  declines  to  receive  the  excess  offered 
some  shippers  must  necessarily  be  delayed.  In  such  a  predicament 
it  becomes  the  duty  of  the  carrier  to  inform  the  shipper  of  the  facts 
at  the  time  of  the  shipment  or  as  soon  thereafter  as  they  become 
known  and  thereby  to  afford  him  the  option  of  acquiescing  in  the 
delay  or  seeking  some  other  line  of  transportation;  otherwise,  if  the 
carrier  receives  goods  without  notice  to  the  shipper  of  the  circum- 
stances likely  to  occasion  delay,  or  fails  to  obtain  his  assent,  express 
or  implied,  to  the  delay,  he  will  be  bound  to  transport  them  within 
a  reasonable  tame,  notwithstanding  such  emergency.^*  This  rule 
of  law  requiring  notice  has,  however,  been  denied  in  some  eases,  it 
being  held  that  if  the  shipper  has  not  all  the  information  he  desires 
as  to  the  circumstances  or  causes  which  will  expedite  or  delay  the 
delivery  of  goods,  it  is  more  reasonable  that  he  should  make  inquiry 
than  to  impose  on  the  company  or  its  agents  the  duty  of  giving  un- 
asked a  statement  of  such  circumstances.**  But  the  prevailing  view 
is  that  notice  to  the  shipper  is  necessary,  and  this  doctrine  moreover 
applies  generally  to  all  obstructions  or  other  possible  causes  of  deUy.^ 
Where,  however,  after  the  transportation  has  begun,  a  delay  results 
without  fault  on  the  part  of  the  carrier,  as  by  an  act  of  God,  it  has 
been  held  that  a  simple  failure  to  notify  the  consignor  or  consignee 
of  the  detention  is  not  of  itself  an  act  of  negligence  rendering  the 
carrier  liable  for  the  consequences  of  such  delay.' 

212.  Strikes,  RiotSr  or  Mobs. — ^As  has  been  already  stated,'  a  fail- 
ure on  the  part  of  a  carrier  ultimately  to  deliver  in  safety  goods  in- 
trusted to  it  for  carriage,  owing  to  the  violence  or  depredations  of  a 
mob,  is  not  excused,  since  such  acta  do  not  cgme  within  the  legal 
comprehension  of  the  terms  "act  of  God"  or  "the  public  enemy." 
This  circumstance  and  the  application  of  the  maxim,  respondeat  aw- 
perioT,  have  probably  induced  some  courts  in  a  few  of  the  earlier  de- 
cisions to  hold  that  a  carrier  is  liable  for  the  inevitable  delay  and 
consequent  damage  to  goods  in  transit  caused  by  strikes  of  em- 
ployees, armed  mobs,  or  rioters.*  On  the  other  hand,  later  authorities, 
recognizing  that  in  the  absence  of  special  contract  there  is  no  absolute 
duty  resting  on  a  railroad  carrier  to  deliver  goods  intrusted  to  it  within 

19.  Daoust  V.  Chicago,  R.  I.  &  P.  R.  20  Wis.  594,  91  Am.  Dec.  446. 

Co.,  149  la.  650,  128  N.  W.  1106,  34  1.  Fisher  v,  Boston  &  M.  R.  Co.,  99 

L.R.A.(N.S.)  637  and  note;  Yazoo  &  Me.  338,  59  Atl.  532, 105  A.  S.  R.  283, 

M.  V.  R.  Co.  c.  Blum  Co.,  88  Miss.  180,  68  LJI.A.  390;  Blodgett  v.  Abbot,  72 

40  So.  748,  10  L.R.A.(N.S.)  432  and  Wis.  516,  40  N.  W.  491,  7  A.  S.  R.  873. 

note;  Joynes  v.  Pennsylvania  R.  Co.,  2.  Norris  v.  Savanusji,  P.  &  W.  Ry. 

235  Pa.  St.  232,  83  Atl.  1016,  Ann.  Co.,  23  Ma.  182,  1  So.  475,  11  A.  S. 

Cas.  1913D  964  and  note.  E.  355. 

11  A.  S.  R.  362  note;  130  A.  S.  R.  3.  See  supra,  par.  196. 

459  note;  43  L.R.A.  229  note;  11  Ann.  4  Blackstock  v.  New  Ydrk  &  E.  R. 

Cas.  274  note.  Co.,  20  N.  Y.  48,  75  Am.  Dec  372. 

20.  Peet  V.  Chicago  &  N.  W.  Ry.  Co.,  11  A.  S.  R.  365  note. 
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what,  under  ordinary  circumstances,  would  be  a  reasonable  time, 
maintain  the  now  generally  approved  doctrine  that  not  only  storms 
and  floods  and  other  natural  causes  may  excuse  delay,  but  the  conduct 
of  men  may  also  do  so.  Thus,  an  incendiary  may  bum  down  a 
bridge,  or  a  mob  may  tear  up  the  tracks  or  disable  the  rolling  stock 
or  interpose  irresistible  force  or  overpowering  intimidation,  and  in 
such  a  case,  if  the  carrier,  not  otherwise  in  fault,  uses  reasonable  efforts 
and  due  diligence  to  overcome  the  obstacles  thus  interposed,  and  to 
forward  the  goods  to  their  destination,  it  will  be  relieved  of  respon- 
sibility.* So  a  common  carrier  is  not  liable  for  loss  or  damage  natural- 
ly resulting  from  delay  in  delivering  freight,  caused  by  a  strike  of 
employees,  if  accompanied  by  intimidation  and  violence.*  In  such 
a  case  the  fact  that  l^ie  striking  workmen  whose  violence  causes  delay 
have  but  a  short  time  before  been  employed  by  the  carrier  is  of  no 
moment,  since  when  such  men  abandon  the  carrier's  employment, 
they  cease  to  be  his  servants  or  agents  for  whose  acts  he  is  respon- 
sible ;  and  even  though  a  strike  is  organized  while  the  men  are  in  tiie 
carrier's  employ,  it  is  a  matter  outside  their  employment,  and  excuses 
the  carrier  from  liability.  But  while  for  a  delay  resulting  solely  from 
the  lawless  violence  of  former  employees  who  have  struck  and  quit 
their  employment  a  carrier  is  not  responsible,  it  seems  that  where  the 
employees  of  a  company  suddenly  abandon  its  service,  and,  while 
offering  no  violence,  and  causing  no  forcible  obstruction  to  its  busi- 
ness, simply  refuse  to  work  or  to  further  discharge  their  duties,  for 
any  delay  consequent  thereon  as,  for  instance,  where  there  is  a  failure 
to  supply  promptly  their  places,  the  carrier  is  liable.' 

213.  Delay  as  Proximate  Cause  of  Loss. — While  the  rule  is  well 
established  that  in  the  event  of  an  unreasonable  delay  in  the  car- 
riage of  goods  the  carrier  will  be  held  liable  for  all  losses  or  damages 
consequent  thereon,  the  mere  fact  that  a  delay  has  occurred  is  not 
sufficient  to  charge  a  carrier  unless  it  appears  that  such  negligent  act 
was  in  truth  the  proximate  and  not  merely  the  remote  cause  of  a 
loss.  Thus,  the  freezing  of  a  shipper's  oranges  on  the  trees  is  not  so 
direct,  natural,  and  proximate  a  result  of  the  failure  of  a  railroad  com- 
pany to  deliver  to  him  within  a  reasonable  time  orange  boxes  inr 
trusted  to  it  for  transportation  as  to  make  such  company  liable  there- 

5.  Qeismer  v.  Lake  Shore  &  M.  S.  F.  Ry.  Co.  v,  Levi,  76  Tex.  337,  13 
Ry.  Co.,  102  N.  Y.  563,  7  N.  E.  828,  S.  W.  191,  18  A.  S.  R.  45,  8  L.R.A. 
55  Am.  Rep.  837;  Gulf,  C.  &  S.  F.  Ry.  323. 

Co.  V.  Gatewood,  79  Tex.  89, 14  S.  W.      11  A.  S.  R.  365  note;  46  A.  S.  R. 

913, 10  L.R.A.  419.  212  note;  130  A.  S.  R.  458  note;  9 

11  A.  S.  R.  365  note.  L.R.A.  836  note. 

6.  Pittsburgh,  C.  &  St.  L.  Ry.  Co.  7.  Pittsburgh,  Ft.  W.  &  C.  R.  Co. 
V.  HoUowell,  65  Ind.  188,  32  Am.  Rep.  u.  Hazen,  84  111.  36,  25  Am.  Rep.  422; 
63;  International  &  G.  N.  Ry.  Co.  v,  Geismer  v.  Lake  Shore  &  M,  S.  Ry. 
Tisdale,  74  Tex.  8,  11  S.  W.  900,  4  Co.,  100  N.  Y.  563,  7  N.  B.  828,  56 
L.R.A.  545  and  note;  Galf,  C.  &  S.  Am.  Rep.  837. 
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for  by  reason  of  the  deUiy,  as  in  such  a  case  the  loss  would  not  have 

occurred  without  the  intervention  of  an  independent,  efficient  cause 
namely,  the  freezing.^  So,  where,  although  there  has  been  an  un- 
reasonable delay,  a  loss  is  directly  attributable  to  the  fault  of  the 
shipper,  the  carrier  will  not  be  held  liable.*  As  to  just  when  a  delay 
is  the  proximate  and  when  the  remote  cause  of  a  loss  the  courts  are 
not,  however,  always  agreed.  Thus,  it  will  be  remembered,  there 
exists  a  very  decided  difference  of  opinion  as  to  whether  a  carrier  is 
liable  when  a  loss  or  injury  occurs  by  an  act  of  God  following  the 
carrier's  delay,  even  though  it  appears  that  but  for  the  delay  the 
carrier  would  have  been  able  to  deliver  the  goods  safely.*'  Similarly, 
while  many  courts  hold  that  if  a  common  carrier,  specially  contract- 
ing against  a  loss  by  fire,  negligently  delays  to  forward  goods  de- 
Uvered  to  him  for  transpoitation  and  they  are  later  destroyed  by  such 
means,  he  is  not  liable  for  such  an  injury  happening  without  his 
fault,  although  the  goods  would  not  have  been  exposed  to  the  peril 
but  for  such  delay,**  yet  there  is  no  lack  of  authority  to  the  contrary.** 

214.  Delay  as  Conversion. — It  seems  generally  to  be  recognized  that 
a  mere  delay  in  the  delivery  of  goo^  by  a  common  carrier,  no  mat- 
ter how  long  continued,  is  not  a  conversion  thereof,  but  is  only  a 
breach  of  the  contract  of  carriage.  Therefore,  where  a  carrier  fails  to 
deliver  goods  within  a  reasonable  time,  although  he  thereby  mak^ 
himself  liable  for  the  damages  incurred  by  reason  of  the  delay,  the 
consignee  cannot  refuse  to  accept  the  goods  from  him  and  recover 
their  full  value,  but  is  compelled  to  receive  them,  although  he  has  at 
the  time  no  use  therefor,  except,  perhaps,  where  a  delay  has  destroyed 
the  value  of  the  goods  entirely  or  caused  what  is  equivalent  to  a  total 
loss.*'  And  the  same  principle  applies  where  an  action  is  brought 
by  the  con^gnor.** 

215.  Special  Damages  for  Delay. — Where  an  unreasonable  and 
unnecessary  delay  has  occurred,  the  shipper  may  recover,  as  in  other 
cas^  of  breach  of  contract,  only  such  damages  as  are  naturally  in- 
cident thereto  and  which  may  be  reasonably  supposed  to  have  been 
in  the  minds  of  the  parties  at  the  time  the  contract  was  made.** 

8.  Williams  «.  Atlantic  Coast  Line  13.  Central  of  Georgia  B.  Co.  v. 
B.  Co.,  56  Fla.  735,  48  So.  209,  131  HontmoUen,  145  Ala.  468,  39  So.  820, 
A  S.  R.  169,  24  L.R.A.(N.S.)  134.  117  A.  S.  U.  58;  Chicago,  B.  I.  &  P. 

9.  5  Eng.  Rtd.  Cas.  343  note.         B.  Co.  v.  Pfeifer,  90  Ark.  624, 119  S. 

10.  See  supra,  par.  192-194.  W.  642,  22  L.B.A.(N.S.)  1107;  Cbes. 

11.  Beid  V.  Evansville  ft  T.  H.  R.  apeake  ft  0.  B.  Co.  v.  Saolsbury,  126 
Co.,  10  Ind.  App.  385,  35  N.  E.  703,  Ky.  179,  103  S.  W.  254,  12  L.B.A. 
53  A.  S.  B.  391;  Hoadley  v.  Northern  (N.S.)  431  and  note;  Wamsley  v.  At- 
Transportation  Co.,  115  Mass.  304,  Us  Steamship  Co.,  168  N.  T.  533,  61 
15  Am.  Rep.  106.  N.  E.  896,  85  A.  S.  B.  699. 

50  Am.  Rep.  571  note.  14.  12  LJIJL(N.S.)  432  note. 

12.  Rawson  v.  Holland,  59  N.  T.     16.  Harper  Fnmitore  Co.  v.  South- 


611, 17  Am.  Bep.  394. 


em  Exp.  Co.,  148  N.  C.  87,  62  S.  E. 
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Where  goods  shipped  have  a  market  value,  and  there  is  noUiing  to 

indicate  that  they  were  ordered  for  any  specific  purpose,  the  damages 
are  usually  the  difference  in  the  market  value  of  the  goods  at  the 
time  they  ought  to  have  been  delivered  and  that  when  they  are  in 
fact  delivered.*'  When,  however,  the  goods  are  ordered  for  a  special 
purpose  or  for  present  use  in  a  given  way,  and  these  facts  wre  known 
to  the  carrier,  he  is  responsible  for  the  damages  fairly  attributable  to 
the  delay  and  in  reference  to  the  purpose  or  the  use  indicated.*'  Thus 
where  a  carrier  is  requested  to  ship  promptly,  and  is  notified  that  the 
goods  are  designed  to  fill  a  "penalty  contract,"  he  is  liable  for  such 
special  damages  to  the  shipper  as  arise  from  negligent  delay  in  the 
transportation  and  delivery  of  the  goods.**  And  if  a  carrier,  on 
contracting  to  deliver  theatrical  scenery,  is  notified  that  it  is  to  be  used 
for  certain  exhibitions,  and  that  the  expenses  of  the  owner  in  con- 
nection with  such  exhibitions  is  large,  the  carrier,  on  proof  of  negli- 
gent delay  in  delivery,  is  liable  for  the  ordinary  gross  earnings  of  the 
exhibition  the  giving  of  which  was  prevented,  less  the  amount  of 
expenses  which  the  inability  to  use  the  property  saved  the  owner.** 
But  it  is  not  necessary  always  that  special  facts  should  be  mentioned 
in  the  negotiations,  or  in  express  terms  made  a  part  of  the  contract, 
when  they  are  known  to  the  carrier  under  such  circumstances,  or 
are  of  such  a  character,  that  the  parties  may  be  fairly  supposed  to 
have  them  in  contemplation  in  mt^ing  the  contract.***  For  instance, 
common  carriers  are  supposed  to  take  notice  of  such  natural  events 
as  are  familiar  to  Ordinary  people.  They  will  be  held  to  a  knowl- 
edge of  seed-time  and  harv^,  and  of  the  general  customs  relating 
thereto  in  the  territory  where  they  do  business.  Hence,  in  an  ac- 
tion against  a  carrier  for  delay  in  the  delivery  of  threshing  machines 
received  by  it  from  the  manufacturer  thereof  for  shipment  to  an 
implement  dealer,  the  carrier  will  be  deemed  to  have  had  notice 


145, 128  A.  S.  R.  588,  30  LJl.A.(N.8.) 
483.   And  see  Dauagbs. 

16.  Clate  V.  Chicago,  R.  I.  &  P.  R. 
Co.,  83  Kan.  333,  111  Pac.  431,  30 
L.R.A-(N.S.)  1071j  SiBson  v.  Cleve- 
land &  T.  R.  Co.,  14  Mich.  489,  90 
Am.  Dee.  252 ;  Deming  v.  Orand 
Trunk  R.  Co.,  48  N.  H.  455,  2  Am. 
Rep.  267;  Deverenx  v.  Buckley,  34 
Ohio  St.  16,  32  Am.  Rep.  342;  Illinois 
Cent.  R.  Co.  v.  Southern  Seating  & 
Cabinet  Co.,  104  Tenn.  568,  58  S.  W. 
303,  78  A.  S.  R.  933,  50  LitJh..  729. 

17.  Williams  v.  Atlantic  Coast  Ldne 
R.  Co.,  56  Ma.  735,  48  So.  209,  131 
A.  8.  R.  169,  24  LJl.A.(N.S.)  134 
and  note;  Hendricks  v.  American  Kxp. 
Co.,  138  Ky.  704,  128  8.  W.  1089  ;  32 


LJl^.(N.S.)  867;  Harper  Fnrnitnre 
Co.  V.  Southern  Exp.  Co.,  148  N.  C.  87, 
62  S.  E.  145,  128  A.  S.  R.  588,  30 
L.R.A.(N.S.)  483;  Traywidc  o.  South- 
em  Ry.  Co.,  71  S.  C.  82,  50  S.  B.  549, 
110  A.  S.  R.  563. 

18.  Illinois  Cent  R.  Co.  v.  South- 
ern Seating  &  Cabinet  Co.,  104  Tenn. 
568,  58  S.  W.  303,  78  A.  S.  B.  933, 
50  LJt  Jh..  729. 

19.  Weston  v.  Boston  &  M.  R.  Co., 
190  Mass.  298,  76  N.  E.  1050,  112 
A.  S.  R.  330,  5  Ann.  Gas.  825,  4 
L.R.A.(N.S.)  569. 

20.  Harper  Farnitnre  Co.  v.  South- 
ern Exp.  Co.,  148  N.  C.  87,  62  S.  K 
145, 128  A.  S.  B.  588,  30  L.B.A.(N.S.) 
483. 
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that  Buch  machines,  if  not  already  sold,  were  intended  for  immediate 
sale  by  the  consignee,  and  that  a  delay  in  delivery  until  the  entire 
threshing  season  had  passed  would  defeat  the  purpose  of  the  ship- 
ment.^ Moreover  it  seems  that  the  rule  that  damagee  of  a  special 
or  exceptional  kind  for  delay  in  the  shipment  of  goods  cannot  be  re- 
covered, in  the  absence  of  notice  to  the  carrier  at  the  time  of  making 
the  contract  of  carriage  of  the  particular  condition  under  which  dam- 
ages are  likely  to  arise  as  the  result  of  delay,  is  not  unbending  nor 
applicable  to  every  case.  Thus  it  has  been  held  that  if  a  carrier, 
after  having  transported  cattle  feed  to  its  destination,  is  then  first 
notified  by  the  consignee  that  he  is  out  of  feed  for  his  stock  and 
must  have  prompt  delivery,  the  carrier  is  liable  for  subsequent  negli- 
gence in  delivering  the  feed.* 

X.  Oabbiee  as  Wakehousemak 

216.  In  General. — The  extraordinary  liability  of  a  carrier  as  an 
insurer — save  for  a  few  well  defined  exceptions — where  goods  com- 
mitted to  its  chai^  for  carriage  are  injured  or  lost  in  course  of  trans- 
portation is  everywhere  admitted.*  But,  the  contract  of  the  carrier 
being  not  only  to  carry,  but  also  to  deliver,  it  follows  that,  to  a  certain 
extent,  the  custody  of  the  goods  by  the  carrier  must  extend  beyond  as 
well  as  precede  the  period  of  their  transit  from  the  place  of  consign- 
ment to  that  of  destination.  First,  there  is  in  most  instances  an. 
interval  between  the  receipt  of  the  goods  and  their  departure — some- 
times one  of  considerable  duration.  Next,  there  is  the  time  which, 
in  most  instances,  must  necessarily  intervene  between  th^r  arrival 
at  the  place  of  destination  and  the  delivery  to  the  consignee,  unless 
the  latter — which,  however,  is  seldom  the  case—is  on  the  spot  to  re- 
ceive them  on  their  arrival.  During  these  two  periods,  the  one  pre- 
ceding and  the  other  following  the  actual  transit,  it  is  generally  agreed 
that  a  carrier  is  responsible,  either  as  carrier  or  as  warehouseman, 
and  there  exists  no  contrariety  of  opinion  as  to  the  difference  between 
the  two  kinds  of  liability,  it  being  well  established  that  while  a  com- 
mon carrier  is  an  insurer  of  the  freight  delivered  to  it  for  carriage, 
a  warehouseman  is  not  an  insurer  of  goods  placed  in  his  warehouse, 
and  is  only  Uable  for  such  loss  or  damage  as  is  caused  by  his  negli- 
gence or  failure  to  exercise  ordinary  care.*  But  whether  the  one  form 
of  liability  or  the  other  is  present  is  not  always  easy  of  determina- 

1.  Missoari  Pac.  R.  Co.  u.  Peru-Van  A.  S.  R.  647,  3  L.R.A.(N.S.)  1111 
Zandt  Implement  Co.,  73  Kan.  295,  and  note. 

85  Pac.  408,  87  Pae.  80,  117  A.  S.  R.  3.  See  supra,  par.  175. 

468,  9  Ann.  Caa.  790,  6  L.R.A.(N.S.)  4.  Lewis  v.  Louisville  &  N.  R.  Co., 

1058.  135  Ky.  361,  122  S.  W.  184,  21  Ann. 

2.  Bourland  v,  Choctaw,  O.  ft  Q.  Gas.  527,  25  L.R.A.(N.S.)  938;  Kan- 
R.  Co.,  09  Tex.  407,  90  S.  W.  483, 122  sas  City,  M.  ft  0.  B.  Co.  «.  Cox,  26 
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tion,  much  sometimes  depending  on  the  circumstances  of  the  par- 
ticular case,  while  as  respects  the  question  when  the  liability  of  a 
common  carrier  as  a  common  carrier  ceases  and  its  liability  as  a 
warehouseman  begins,  the  authorities  reveal  a  wide  and  irreconcilable 
conflict. 

217.  Goods  Awaiting  Shipment — As  respects  the  character  of  a 

carrier's  custody  of  goods  during  the  interval  between  their  receipt 
and  their  actual  departure  for  the  point  of  destination,  it  may  be 
said  that  this  depends  largely  on  the  nature  of  the  delivery  to  the 
carrier,  the  circumstances  attending  it  and  the  understanding  express 
or  implied  of  the  parties  thereto  at  the  time  of  such  delivery.  As  has 
before  been  stated,*  the  general  rule  is  that  the  extraordinary  liability 
of  a  common  carrier  begins  when  the  shipper  surrenders  the  entire 
custody  of  his  goods,  and  the  carrier  receives  complete  control  of 
them,  for  the  purpose  of  shipment  at  the  earliest  practicable  oppor- 
tunity or  in  the  usual  course  of  business.  Under  such  a  ruling,  there- 
fore, its  liability  as  a  carrier  is  not  necessarily  postponed  until  the 
goods  are  placed  on  a  car,  vessel,  or  carriage,  or  until  the  transit 
actually  commences,  nor,  on  the  other  hand,  will  the  fact  merely  that 
the  goods  are  temporarily  stored  in  the  carrier's  warehouse  result  in 
relieving  it  of  the  higher  responsibility  of  the  common  carrier  and 
substituting  therefor  the  lesser  liability  of  the  bailee  for  hire  or  ware- 
houseman.' In  the  latter  case  the  rule  is  that  if  a  common  carrier 
receives  goods  into  his  own  warehouse  for  the  accommodation  of  him- 
self and  his  customers,  so  that  the  deposit  there  is  a  mere  accessory  to 
the  carriage,  and  for  the  purpose  of  facilitating  it,  his  liability  as  a 
carrier  will  commence  with  the  receipt  of  the  goods.  But  on  the 
contrary,  if  the  goods,  when  so  deposited,  are  not  ready  for  immediate 
transportation,  and  Uie  carrier  cannot  make  arrangements  for  their 
carriage  to  the  place  of  destination  until  something  further  is  done, 
or  some  further  direction  is  given  or  communication  made  concern- 
ing them,  by  the  owner  or  consignor,  the  deposit  must  be  considered 
to  be  in  the  mean  time  for  his  convenience  and  accommodation,  and 
the  receiver,  until  some  change  takes  place,  will  be  responsible  only 
as  a  warehouseman.'  Thus  if  goods  are  deposited  in  its  warehouse  by 

Okla.  774,  108  Pac.  380,  32  L.B.A.  7.  Central  of  Georgia  R.  Co.  v.  Sig- 

(N.S.)    313;   Hutchinson   a.   United  ma  Lumber  Co.,  170  Ala.  627,  54  So. 

States  Exp.  Co.,  63  W.  Va.  128,  59  205,  Ann.  Cas.  1912D  965;  St.  Louis, 

S.  E.  949,  14  L.R.A.(N.S.)  393.  And  I.  M.  &  S.  R.  Co.  v.  Citizens'  Bank  of 

see  Wahehouses.  Little  Rock,  87  Ark.  26, 112  S.  W.  154, 

For  a  fuller  discussion  of  a  carrier's  128  A.  S.  R.  17;  Clara  Turner  Co.  «. 

duties  and  responaibilities  as  ware-  New  York,  N.  H.  &  H.  R.  Co.,  86 

houseman,  see  mfra,  par.  228.  Conn.  71, 84  Atl.  298,  Ann.  Cas.  1913D 

6,  See  supra,  par.  167.  637  and  note;  Judson  v.  Western  R. 

6.  Alsop  V.  Southern  Exp.  Co.,  104  Corp.,  4  Allen  (Mass.)  520,  81  Am. 

N.  C.  278, 10  S.  E.  297,  6  L.RA..  271.  Dec.  718;  Barron  v.  Eldi«dge,  100 


97  A.  S.  B.  84  note. 


Mass.  455,  1  Am.  R^.  126;  Wells  «. 
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a  carrier  to  wait  for  the  usual  trains,  the  carrier  keeps  them  for  its 
own  convenience  in  its  capacity  as  carrier,  and  is  liable  for  their  loss 
as  such,  and  the  goods  are  not  in  any  proper  sense  stored  for  the 
owners.^  So  if  it  retains  goods  in  its  warehouse  for  want  of  means  to 
ship  them,  its  liability  as  carrier  attaches.'  But  where  goods  are 
delivered  to  a  common  carrier  to  await  further  orders  from  the  shipper 
before  shipment,  the  former,  while  they  are  in  his  custody,  is  only 
liable  as  a  warehouseman.*® 

218.  ArriTal  of  Goods  at  Destination. — ^Itmay  be  said,  in  a  general 
way,  that  until  a  carrier's  liability  is  terminated  by  the  performance 
of  all  duties  as  such  in  respect  to  the  property  intrusted  to  it  for 
transportation,  its  rights  as  warehousem^  cannot  begin/*  and  it 
must  assume  ihe  burden  of  proving  facts  which  terminate  its  liability 
as  carrier.**  Accordingly  since  the  undertaking  of  a  common  carrier 
includes  the  obligation  of  a  safe  delivery  to  the  consignee,  its  re- 
sponsibility as  a  carrier  continues  until  it  has  made  an  actual  delivery, 
or  done  that  which  may  be  considered  an  equivalent  to  or  a  substitute 
for  such  delivery  The  mere  arrival  of  goods  at  their  destination 
is  not,  however,  sufficient  to  reduce  the  liability  of  the  carrier  to  that 
of  a  warehouseman,  as  the  carrier  still  has  complete  control  of  the 
goods  and  the  owner  is  still  in  need  of  and  entitled  to  the  same  pro* 
tection  as  before.**  Hence,  a  railroad  company  is  liable  as  a  com- 
mon carrier  for  freight  destroyed  by  fire  while  standing  unloaded  in 
a  car  at  its  destination,**  and  placing  the  car  within  the  freight  depot 
does  not  alter  the  case.**  If,  however,  the  owner,  consignee,  or  other 
person  authorized  to  receive  goods  is  present  at  the  time  of  their 
arrival  and  has  an  opportunity  to  take  them,  this  may  be  regarded  as 
equivalent  to  a  delivery,  after  which  they  may  be  considered  as  held 
by  the  carrier  as  a  bailee,*'  and  after  the  tender  of  freight  to  a  con- 
signee the  carrier's  liability  as  such  ceases,  and  it  becomes  a  mere 
bcdlee.*^    But  wbUe  in  the  case  of  portable  boxes  or  packages  of 

Wilmington  &  W.  R.  Co.,  51  N.  C.  97  A.  S.  R.  87  note. 

47,  72  Am.  Dec.  556;  Kansas  City.  12.  Kirk  v.  Chicago,  St.  P.,  M.  & 

M.  &  0.  R.  Co.  V.  Cox,  25  Okla.  774,  0.  Ry.  Co.,  59  Minn.  161,  60  N.  W. 

108  Pae.  380,  32  L.R.A.(N.S.)  313.  1084,  50  A.  S.  R.  397. 

24  Am.  Dec.  146  note;  13  L.R;A.  13.  Chicago  &  R.  I.  R.  Co.  v.  War- 

33  note.  ren,  16  III.  502,  63  Am.  Dec.  317. 

8.  Moses  V.  Boston  &  M.  R.  Co.,  24  14.  Chicago  &  N.  W.  R.  Co.  v. 
N.  H.  71,  55  Am.  Dec.  222.  Sawyer,  69  lU.  285,  18  Am.  Rep. 

9.  Barter  o.  Wheeler,  49  N.  H.  9,  613;  Winslow  u.  Vermont  &  M.  R. 
6  Am.  Rep.  434.  Co.,  42  Vt.  700,  1  Am.  Rep.  365. 

97  A.  S.  R.  85  note.  15.  Porter  v.  Chicago  &  R.  I.  R. 

10.  London  &  L.  Fire  Ins.  Co.  v.  Co.,  20  III.  407,  71  Am.  Dee.  286. 
Rome,  W.  &  0.  R.  Co.,  144  N.  Y.      16.  97  A.  S.  R.  88  note. 

200,  39  N.  E.  79,  43  A.  S.  R.  752.  17.  Moses  v.  Boston  &  M.  R.  Co., 

11.  Grand  Rapids  &  I.  R.  Co.  v.  32  N.  H.  523,  64  Am.  Dec.  381. 
Diether,  10  Ind.  App.  206,  37  N.  E.     18.  24  Am.  Dec  147  note;  97  A. 


39,  1069,  53  A.  S.  R.  385. 


S.  R.  88  note. 
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valuable  merchandise,  a  carrier,  to  terminate  ite  responsibility  as 
such,  is  under  ordinary  circumstances  obliged  to  remove  them  from 
the  car  in  which  they  were  transported  and  place  them  for  safekeep- 
ing in  its  freight  house,  the  nature  of  some  kinds  of  goods  as  grain 
in  bulk,  coal,  lumber,  and  the  like  precludes  this,  so  that  the  rule 
is  not  inflexible."  As  respects  such  goods  it  is  usual  for  the  con- 
signees themselves  to  unload  and  carry  away  the  freight  directly  from 
the  cars,  and  therefore  in  such  cases  a  carrier  may  terminate  its  lia- 
bility as  insurer  by  delivering  the  car  in  a  safe  and  convenient  position 
for  unloading  at  the  elevator,  warehouse  or  other  place  designated  by 
the  contract  or  required  in  the  usual  course  of  business,  or,  if  no 
place  of  delivery  is  thus  designated  or  required,  in  the  usual  and 
customary  place  for  unloading  by  consignees.*" 

219.  Various  Rales  Respecting  Time  When  Carrier's  LiabUity 
Changes. — What  is  the  nature  of  a  common  carrier's  liability,  when 
it  has  transported  property  t  ver  its  road  and  deposited  it  in  its  ware- 
house to  await  delivery  to  the  consignee,  is  a  question  on  which  three 
distinct  views  have  been  taken  by  different  jurists,  no  on©  of  which 
can  be  said  to  have  been  so  far  generally  accepted  as  to  have  become 
the  prevailing  rule  of  the  courts.  These  rules  are  as  follows:  1.  That 
when  the  transit  is  ended,  and  the  carrier  has  placed  the  goods  in  hia 
warehouse  to  await  delivery  to  the  consignee,  his  liability  as  carrier 
is  ended  though  no  notice  is  given  to  the  consignee,  and  he  is  re- 
^onsible  as  warehouseman  only.  This  doctrine  has  uniformly  been 
called  in  this  country  the  Massachusetts  rule.'  2.  That  merely  plao- 

19.  Independence  Mflls  Co.  v.  Bar-  111.  550,  35  N.  E.  343,  37  A.  S.  R. 
lington,  C.  R.  &  N.  Ry.  Co.,  72  la.  238;  Illinois  Cent.  R.  Co.  v.  Carter, 
536,  34  N.  W.  320,  2  A.  S.  R.  258;  165  111.  570,  46  N.  E.  374,  36  L.R.A. 
Kirk  V,  Chicago,  St.  P.,  M.  &  O.  Ry.  527;  Bansemer  v.  Toledo  &  W.  Ry. 
Co.,  59  Minn.  161,  60  N.  W.  1084,  50  Co.,  25  Ind.  434,  87  Am.  Dec.  367 
A.  S.  R.  397.  and  note;  Francis  v.  Dubuque  &  S. 

20.  Gregg  v.  Illinois  Cent.  R.  Co.,  C.  R.  Co.,  25  la.  60,  95  Am.  Dee.  769; 
147  111.  550,  35  N.  £.  343,  37  A.  S.  Independence  Mills  Co.  «.  Burling- 
R.  238;  Independence  Mills  Co.  v.  ton,  C.  R.  &  N.  Ry.  Co.,  72  la.  535, 
Burlington,  C.  R.  &  N.  Ry.  Co.,  72  34  N.  W.  320,  2  A.  S.  R.  258;  Hicks 
la.  535,  34  N.  W.  320,  2  A.  S.  R.  258;  v.  Wabash  R.  Co.,  131  la.  295,  108 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Kelm,  N.  W.  534,  8  L.R.A.(N.S.)  235;  Nor- 
121  Minn.  343,  141  N.  W.  296,  44  way  Plains  Co.  «.  Boston  &  M.  R.  Co., 
L.R.A.(N.S.)  995.  1  Gray  (Mass.)  263,  61  Am.  Dec.  423; 

97  A.  S.  R.  89  note.  Denny  v.  New  York  Cent.  R.  Co.,  13 

1.  Porter  v.  Chicago  &  R.  I.  R.  Co.,  Gray  (Mass.)  481,  74  Am.  Dec.  645 

20  lU.  407,  71  Am.  Dec.  286  and  note;  and  note;  Thomas  v.  Boston  &  P.  R. 

Bartholomew  v.  St.  Lonis,  J.  &  C.  R.  Corp.,  10  Mete.  (Mass.)  472,  43  Am. 

Co.,  53  111.  227,  5  Am.  Rep.  45;  III-  Dee.  444;  Hall  v.  Boston  &  W.  R. 

inois  Cent.  R.  Co.  v.  Prankenberg,  54  Corp.,  14  Allen  (Mass.)  439,  92  Am. 

III.  88,  5  Am.  Rep.  92;  Merchants'  Dec.  783;  Rice  v.  Hart,  118  Mass.  201, 

Dispatch    &   Transportation    Co.   v.  19  Am.  Rep.  433;  Gashweiler  v.  Wa- 

Moore,  88  111.  136,  30  Am.  Rep.  541;  ba.sh,  St.  L.  &  P.  Ry.  Co.,  83  Mo.  112, 

Gregg  V.  Illinois  Cent.  R.  Co.,  147  53  Am.  Rep.  558;  Ayres  v.  Morris  & 
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ing  the  goods  in  the  warehouse  does  not  discharge  the  carrier,  but 
that  he  remains  liable  as  such  until  the  consignee  has  had  a  reason- 
able time  after  their  arrival  to  inspect  and  take  them  away  in  the 
common  course  of  business.  This  rule  is  generally  spoken  of  as  the 
New  Hampshire  rule.'  3.  That  the  liability  of  the  earner  as  such 
continues  until  the  consignee  has  been  notified  of  the  receipt  of  the 
goods,  and  has  had  a  reasonable  time  in  the  common  course  of  busi- 
ness to  take  them  away  after  such  notification.  The  third  rule,  which 
differs  from  the  second  in  that  notice  to  the  consignee  is  required, 
is  sometimes  designated  as  the  New  York  rule.*   A  distinction  has 

E.  R.  Co.,  29  N.  J.  L.  393,  80  Am.  381;  Murray  t>.  Warner,  55  N.  H.  546, 

Dec.  215;  McGregor  v.  Kilgore,  6  20  Am.  Hep.  227;  Shenk  v.  Pfailadel- 

Ohio  358,  27  Am.  Dec  260;  East  Ten-  phia  Steam  Propeller  Co.,  60  Pa.  St. 

nessee,  V.  &  Q.  Ry.  Co.  o.  Kelly,  91  109,  100  Am.  Dec.  541;  Blumenthal  v. 

Tenn.  699,  20  S.  W.  312,  30  A.  S.  R.  Brainerd,  38  Vt.  402,  91  Am.  Dec. 

902,  17  L.R.A.  691.  349;  Winslow  v.  Vermont  &  M.  R. 

24  Am.  Dec.  147  note;  97  A.  S.  B.  Co.,  42  Vt.  700, 1  Am.  Rep.  365;  Fish- 

90  note;  17  I^.A.  691  note.  er  v.  Northern  Pae.  R.  Co.,  49  Wash. 

But  if  a  carrier  has  not  provided  a  258,  94  Pao.  1073,  126  A.  S.  B.  867 

freight-house  for  the  storage  of  mer-  and  note;  North  Takima  Brewing  & 

ehandise  and  expects  consignees  to  Malting  Co.  v.  Nortiiem  Pae.  R.  Co., 

onload  their  goods  directly  from  its  49  Wash.  375,  95  Pac  486, 16  LJIA. 

ears,  it  has  been  held  tiiat  the  trans-  (N.S.)  936;  Wood  v.  Crocker,  IS  Wis. 

portation  cannot  be  considered  as  end-  345,  86  Am.  Dee.  773;  Wood  v. 

ed  or  the  carrier  released  until  the  Milwaukee  &  St  P.  Ry.  Co.,  27  Wis. 

consignee  has  been  notified  and  the  641,  9  Am.  Rep.  465. 

ear  placed  where  it  can  be  eonven-  8  Am.  Dec.  216  note;  24  Am.  Dee. 

iently  unloaded.    Baehant  v.  Boston  147  note;  93  Am.  Dec.  230  note;  15 

ft  M.  R.  Co.,  187  Mass.  392,  73  N.  E.  A.  S.  R.  429  note;  37  A.  S.  R.  247 

642,  105  A.  S.  B.  408.    And  with  note. 

respect  to  carriers  by  water  notice  3.  Sonthem  B.  Co.  «.  Loekwood 
to  the  consignee  and  a  reasonable  Mfg.  Co.,  142  Ala.  322,  37  So.  667, 
time  for  removal  would  seem  to  be  110  A.  S.  R.  32,  4  Ann.  Cas.  12,  68 
necessary  where  goods  have  not  been  L.R.A.  227;  Southern  R.  Co.  v.  Webb, 
landed  from  the  vessd.  Hill  Mfg.  143  Ala.  304,  39  So.  262,  111  A.  S.  R. 
Co.  V.  Boston  &  L.  R.  Corp.,  104  45,  5  Ann.  Cas.  97 ;  Cavallaro  «.  Texas 
^f^-}?'  ^  ■^■"'c;  &  Co.,  110  Cal.  348,  42  Pac. 
XT  ;  «  u  ^  .  Vo^*^^  «  S?*^  918,  52  A.  S.  R.  94;  McMillan  v.  Mich- 
Nat.  Bank,  77  Ark.  482,  92  SW.  522  i       s.  &  N.  I.  B:  Co.,  16  Mich.  79, 

j?'N.Vs£a^KV(^ri43  rcr^i'TsisTf^ 

9  Am.  Rep.  369;  Union  Pac.  Ry.  Co  *  ^^^/A.^^' 
V.  Moyer,  40  K^n.  184,  19  Pac^  639,         J  ^  ^^"^  'o«^T-7'  5' 

10  A.  S.  R.  183;  Lewis  v.  Louis^•ille  ^44,  6  Am.  Rep.  96;  MUls  v,  Michi- 
&  N.  R.  Co.,  135  Ky.  361,  122  S.  W.  S,^„^  5'  ^o.,  45  N.  T,  622,  6  Am. 
184,  21  Ann.  Cas.  527,  25  L.R.A.  Rep.  152;  Faulkner  r.  Hart,  82  N.  Y. 
(N.S.)  938;  Kirk  v,  Chicago,  St.  P.,  413,  37  Am.  Rep.  574;  Tarbell  v. 
M.  &  0.  Ry.  Co.,  59  Minn.  161,  60  N.  Royal  Exch.  Shipping  Co.,  110  N.  Y. 
W.  1084,  50  A.  S.  R.  397;  Smith  v.  170,  17  N,  E.  721,  6  A.  S.  R.  350; 
Nashua  &  L.  R.  Co.,  27  N.  H.  86,  59  Poythress  v.  Durham  &  S.  R.  Co.,  148 
Am.  Dec.  364;  Moses  v.  Boston  &  M.  N.  C.  391,  62  S.  E.  515,  18  L.RjV. 
R.  Co.,  32  N.  H.  523,  64  Am.  Dec.  (N.S.)  427  and  note:  Mcaregor  v. 
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been  suggested  between  land-borae  and  water-borne  goods,  but  this 
seems  to  be  not  well  founded.* 

220.  Reasons  on  Which  Different  Rules  Are  Based. — The  differences 
of  opinion  with  respect  to  the  point  of  time  when  the  liability  of  a 
carrier  as  a  common  carrier  ceases  and  his  liability  as  a  warehouse- 
man begins  had  their  origin  in  the  rule  of  the  common  law  requiring 
actual  delivery  to  flie  consignee  by  the  carrier.  A  modification  of  the 
rule  was  made  necessary  on  account  of  the  impracticability  of  actual 
delivery  by  railroad  companies  or  carriers  by  water,  and  a  deposit  of 
the  goods  in  the  carrier's  warehouse  or  a  deposit  with  notice  to  the 
consignee  was  made  a  substitute  for  actual  delivery."  The  cases  adopt- 
ing the  Massachusetts  doctrine  proceed  on  tbe  theory  that  a  deposit 
of  the  goods  in  the  carrier's  warehouse-is  a  quasi  delivery  to  the  con- 
signee's agent,  and  absolves  the  carrier  from  all  further  liability  as  to 
the  goods,  except  such  as  is  assumed  by  its  new  relation;  such  a 
delivery  to  itself  as  the  consignee's  warehouseman  being  in  lieu  of 
the  actual  delivery  required  by  the  common  law.*  This  class  of  cases 
confines  the  period  of  responsibility  as  carrier  after  tlie  arrival  of  the 
vehicle,  to  the  narrowest  limits  and  holds  that  a  removal  of  the  goods 
from  the  vessel  or  car  on  to  a  wharf  or  platform,  or  into  a  freight 
house,  discharges  the  carrier  from  all  responsibility  as  such,  and 
transforms  the  liability  into  that  of  a  warehouseman.'  Such  a  rule 
has  the  merit  of  being  definite  and  of  easy  application,  and  may,  in 
many  cases,  avoid  controversy  as  to  what,  under  the  circumstances, 
is  a  reasonable  time  within  which  the  consignee  must  appear  and 
take  his  goods.  But  on  the  other  hand  the  rule  has  been  sharply 
criticized  on  the  ground  that  it  puts  an  end  to  the  carrier's  respon- 
sibility as  such,  just  where  that  responsibility  is  of  the  highest  value 
to  the  shipper.*  Moreover  these  cases  are  decided  solely  with  ref- 
erence to  the  carrier's  convenience,  and  while  reducing  the  time  after 
arrival  to  a  minimum,  and  the  specific  acts  of  the  carrier  to  the  least 


Oregon  R.  &  Nav.  Co.,  50  Ore.  527,  93 
Pac.  465,  14  L.R.A.(N.S.)  668. 

10  A.  S.  R.  185  note;  34  A.  S.  R. 
330  note.  See  also  United  Frait  Co. 
V.  New  York  &  B.  Transp.  Co.,  104 
Md.  567,  65  Atl.  415,  10  Ann.  Cas. 
437,  8  L.R.A.(N.S.)  240,  which  inter- 
prets the  New  Hampshire  rule  so  as 
to  require  notice. 

4.  7  Am.  Rep.  591  note;  97  A.  S. 
R.  99  note. 

5.  United  Fruit  Co.  v.  New  York  & 
B.  Transp.  Co.,  104  Md.  567,  65  Atl. 
415, 10  Ann.  Cas.  437,  8  L.R.A.(N.S.) 
240;  McMillan  v.  Michigan  S.  &  N. 
I.  R.  Co.,  16  Mich,  79,  93  Am.  Dee. 
208. 


6.  See  to  this  effect  United  Fruit 
Co.  V.  New  York  &  B.  Transp.  Co., 
104  Md.  567,  65  Atl.  415,  10  Ann. 
Cas.  437,  8  L.R.A.(N.S.)  240. 

7.  Merchants'  Dispatch  &  Trans- 
portation Co.  V.  Moore,  88  111.  136, 
30  Am.  Rep.  541;  Norway  Plains  Co. 
I).  Boston  &  M.  R.  Co.,  1  Gray  (Mass.) 
263,  61  Am.  Dec.  423;  Rice  v.  Hart, 
118  Mass.  201,  19  Am.  Rep.  433. 

7  Am,  Rep.  591  note. 

8.  Graves  v.  Hartford  &  N.  Y. 
Steamboat  Co.,  38  Conn.  143,  9  Am. 
Rep.  369. 

8  Am.  Dee.  216  note. 
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possible,  before  the  liability  as  carrier  ceases,  they  do  not  take  into 
account  the  convenience  or  reasonable  expectations  of  the  consignee.' 

The  opposing  authorities  though  dividing  on  the  question  of  tiie 
nec^ity  of  notice  consider  that  the  changed  character  of  the  carrier 
which  renders  actual  delivery  impracticable  merely  relieves  it  from 
such  delivery  and  that  it  still  remains  liable  until  the  consignee  re- 
ceives his  goods,  unless  be  fails  to  call  for  them  within  a  reasonable 
time.'*  This  flexible  rule  according  to  the  consignee  a  reasonable 
time  within  which  to  call  for  the  goods  before  the  extraordinary  lia- 
bility of  the  carrier  ceases  has  been  upheld  on  grounds  of  public 
policy  as  being  more  promotive  of  justice  to  the  shipper  or  consignee.'* 
And  on  the  same  grounds  it  would  seem  that  the  rule  containing 
also  the  further  requirement  of  due  notice  to  the  consignee  on  arrival 
is  being  generally  adopted  in  the  later  cases  and  is,  furthermore  sup- 
ported by  the  text-writers  as  the  most  consonant  with  sound  reason.** 
Also  it  may  be  observed  that  this  so-called  New  York  rule  is  sub- 
stantially the  doctrine  of  the  English  cases,'*  and  furthermore  it 
is  well  to  note  that  in  some  states  the  rule  has  been  prescribed  by 
statute.'* 

221.  Necessity  of  Notice. — The  attitude  of  the  courts  towards  the 

question  of  the  necessity  of  notice  being  given  to  the  consignee  of 
tiie  arrival  of  goods  can  be  gathered  in  a  general  way  from  the  state 
ment  of  the  three  ditferent  rules  given  above  respecting  the  time 
when  a  carrier's  liability  changes  from  that  of  insurer  to  warehouse- 
man.'* However,  there  appears  to  be  some  confusion  in  the  de- 
cisions on  this  point,  since  the  cases  do  not  all  line  up  squarely  under 
the  above  classification  in  so  far  as  the  question  of  notice  is  con- 
cerned. Some  further  discussion  is  therefore  necessary  to  reconcile 
many  of  the  reported  cases  with  that  statement.  That  no  notice  is 
required  in  jurisdictions  which  adhere  to  the  Massachusetts  rule  has 
been  very  definitely  stated.'*  Still  it  has  been  intimated  that  an 
exception  might  arise  where  the  goods  arrived  out  of  time,  and 
especially  if  the  consignee  had  been  active  in  endeavoring  to  find  them 

9.  7  Am.  Rep.  591  note.  Co.  v.  New  York  &  B.  Transp.  Co., 

10.  United  Fruit  Co.  v.  New  York  104  Md.  567,  65  Atl.  415,  8  L.R.A. 
&  B.  Transp.  Co.,  104  Md.  567,  65  Atl.  (N.S.)  240,  10  Ann.  Cas.  437;  Poy- 
415, 10  Ann.  Cas.  437,  8  L.BA.(N.S.)  thress  v.  Durham  &  S.  R.  Co.,  148  N. 
240.  C.  391,  62  S.  E.  515, 18  L.H.A.(N.S.) 

11.  97  A.  S.  R.  91  note.  427. 

12.  Poythress  v.  Durham  &  S.  R.     15.  See  supra,  par.  219. 

Co.,  148  N.  C.  391,  62  S.  E.  515,  18  16.  Barisemer  v.  Toledo  &  W.  Ry. 

L.R.A.(N.S.)  427  and  note;  McGregor  Co.,  25  Ind.  434,  87  Am.  Dec.  367  and 

V.  Oregon  R.  &  Nav.  Co.,  50  Ore.  527,  note ;  Norway  Plains  Co.  v.  Boston  & 

93  Pae.  465,  14  L.R.A.(N.S.)  668.  M.  R.  Co.,  1  Oray  (Mass.)  263,  61 

7  Am.  Rep.  591  note.  Am.  Dee.  423. 

13.  5  Eng.  Rnl.  Cas.  262  note.  97  A.  8.  B.  93  note. 

14.  To  this  effect  see  United  Fmit 
R  C.  L.  Vol.  IV.— 48.  753 
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or  to  ascertain  the  probable  time  of  their  arrival.^'  Under  the  strict 
interpretation  of  the  New  Hampshire  rule,  as  stated  above,  it  is  also 
true  that  the  carrier  is  not  bound  to  give  notice  of  the  arrival  of  the 
goods.**  This  is  on  the  theory  that  the  consignee  will  be  informed 
by  the  consignor  of  any  shipment  of  freight,  and  that  it  then  becomes 
his  duty  to  take  notice  of  the  general  course  of  business  of  the  carrier, 
the  time  of  the  departure  and  arrival  of  trains,  and  when,  therefore, 
the  receipt  of  the  freight  may  be  expected,  and  to  be  on  hand  ready 
to  take  it  away  when  received. Some  authorities,  however,  assert 
that  the  doctrine  of  the  New  Hampshire  rule  is  that  the  reasonable 
time  to  be  allowed  the  consignee  for  inspection  and  removal  is  to  be 
reckoned  after  notice  has  been  given  to  the  consignee,  and,  of  course, 
where  this  view  is  entertained,  only  a  two-fold  classification  of  the 
decisions  bearing  on  the  time  when  the  liability  of  the  carrier  changes 
is  recognized.***  It  may  be  well,  however,  to  note  that  the  question 
of  notice  in  no  wise  entered  into  the  determination  of  some  of  the 
cases  which  purport  to  follow  the  New  Hampshire  tule,  so  that  it 
may  be  that  some  of  those  courts  would  hold  if  the  question  arose 
directly  that  a  reasonable  time  for  the  removal  of  the  goods  could  be 
reckoned  only  from  the  time  that  the  consignee  had  notice  of  the 
arrival ;  but  the  statement  of  the  rule,  as  made  in  such  cases,  is  un- 
qualified.* The  increasing  number  of  cases  which  adopt  the  third 
rule  given  above,*  hold  that  the  only  satisfactory  substitute  for  per- 
sonal delivery  by  the  carrier  is  due  notice  to  the  consignee  after  the 
arrival  of  the  goods  and  a  reasonable  time  thereafter  to  take  charge  of 
or  to  remove  the  same.'  In  such  jurisdictions  if  notice  has  not  been 

17.  Francis  v.  Dnbuque  &  S.  C.  qaestion  of  notice  did  not,  in  any  wise, 
R.  Co.,  25  la.  60,  95  Am.  Dec.  769;  enter  into  the  case  of  Moses  v.  Boston 
Gasbweiler  v.  Wabash,  St.  L.  &  P.  &  M.  R.  Co.,  32  N.  H.  523,  64  Am. 
Ry.  Co.,  83  Mo.  119,  53  Am.  Rep.  Dec.  381,  where  the  New  Hampshire 
558.  rule  was  first  enunciated,  as  in  that 

18.  Blumenthal  v.  Brainerd,  38  Vt.  case  the  goods  were  put  into  the  ware- 
402,  91  Am.  Dec.  349.  house  at  about  the  time  of  closing  the 

19.  Berry  v.  West  Virginia  &  P.  same  in  the  afternoon  and  were  de- 
R.  Co.,  44  W.  Va.  538,  30  S.  E.  143,  stroyed  by  fire  during  the  night.  All 
67  A.  S.  R.  781.  the  case  decided  was  that  the  liability 

For  a  learned  discussion  on  this  of  a  carrier,  as  such,  did  not  cease  im- 
point  see  also  McMillan  v.  Michigan  mediately  upon  the  termination  of  the 
S.  &  N.  I.  R.  Co.,  16  Mich.  79,  93  Am.  carriage. 

Dec.  208.  1.  Brunson  v.  Atlantic  Coast  Line 

20.  Missouri  Pac.  Ry.  Co.  v.  Nevill,  R.  Co.,  76  S.  C.  9,  56  S.  E.  538,  9 
60  Ark.  375,  30  S.  W.  425,  46  A.  S.  L.R.A.(N.S.)  577;  Normile  v.  North- 
R.  208,  28  L.R.A.  80;  United  Fruit  Co.  em  Pac.  R.  Co.,  36  Wash.  21,  77  Pac. 
V.  New  York  &  B.  Transp.  Co.,  104  1087,  67  L.R.A.  271. 

Md.  567,  65  All.  415,  10  Ann.  Cas.     18  L.R.A.(N.S.)  428  note. 
437,  8  L.R.A.(N.S.)  240.  2.  See  supra,  par.  219. 

7  Am.  Rep.  591  note;  17  L.R.A.  3.  McMillan  v.  Michigan  S.  ft  K. 
691  note;  18  L.R.A.(N.S.)  428  note.  I.  R.  Co.,  16  Mich.  79,  93  Am.  Dec 

As  a  matter  of  fact,  however,  the  208:  Faulkner  v.  Hart,  82  N.  Y.  413, 
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given  the  carrier's  liability  as  such  is  not  terminated  even  though  for 
a  period  of  two  or  three  weeka  after  their  arrival  the  goods  have  not 
been  called  for.*  Sound  public  policy  seems  to  require  this  rule  in 
order  that  the  shipper  may,  if  he  chooses,  prevent  his  goods  from 
remaining  stored  in  a  warehouse  subject  to  the  warehouseman's  lia- 
bility only  as  such;  and  unless  the  carrier  can  announce  the  exact 
time  when  the  goods  will  reach  their  destination  this  would  be  im- 
possible.* If  after  notice  the  nature  of  the  bailment  becomes  changed 
through  the  neglect  of  the  consignee  to  remove  the  goods,  then  it  will 
be  by  his  implied  consent.  The  rule  has  appealed  to  many  courts 
and  most  text-writers  as  inherently  just  to  both  parties,  burdensome 
to  neither,  and  as  tending  to  promptness  on  the  part  of  carriers  in 
giving  the  notices,  which,  whether  compulsory  or  not,  are  generally 
expected  from  them.*  So  advantageous  has  it  been  deemed  to  be  in 
some  jurisdictions  that  it  has  been  embodied  in  their  law  by  statutory 
enactment.' 

222.  Snfficiency  of  Notice  and  Excuses  for  Failure  to  Give  Same. — 
While,  as  has  been  seen,  many  jurisdictions  require  the  carrier  to 
give  notice  to  the  consignee  of  the  arrival  of  goods,  before  its  liability 
as  a  common  carrier  can  terminate,  the  necessary  notice  need  not  be 
served  personally  on  the  consignee,  but  the  rule  is  sufficiently  com- 
plied with  if  the  notice  is  deposited  in  the  postoffice  properly  ad- 
dressed.* But  it  seems  that  written  notice  of  the  arrival  of  a  con- 
signment of  freight  need  not  be  given  to  a  consignee  if  he  has  actual 
notice  thereof.*  Notice  of  the  arrival  of  goods  at  the  place  of  destina- 
tion given  to  the  wrong  person  even  if  the  latter  personated,  and 
falsely  and  fraudulently  represented  himself  to  be,  the  consignee 
cannot  reduce  the  liability  of  the  carrier  to  that  of  a  warehouseman.'* 
So  any  misinformation  given  by  a  carrier  or  its  agents  to  the  con- 
signee as  to  the  arrival  of  goods,  which  prevents  their  removal,  binds 
the  carrier,  and  makes  him  liable  for  the  value  of  the  goods  if  they 
are  thereafter  lost  or  destroyed.'^  But  notice  of  the  arrival  of  freight 

37  Am.  Rep.  574;  Foytbress  v.  Dur-  Co.,  148  N.  C.  391,  62  S.  E.  515,  18 

ham  &  S.  R.  Co.,  148  N.  C.  391,  62  L.R.A.(N.S.)   427;  Pennsylvania  R. 

S.  K.  515,  18  L.R.A.(N.S.)  427  and  Co.  v.  Naive,  112  Tenn.  239,  79  S.  W. 

note.  124,  64  L.R.A.  443. 

4.  Cavallaro  v.  Texas  &  P.  Ry.  Co.,  97  A.  S.  R.  94  note. 

110  Cal.  348,  43  Pae.  918,  52  A.  S.  R.  8.  Poytfaress  v.  Durham  &  S.  R. 
94.  Co.,  148  N.  C.  391,  62  S.  E.  515,  18 

5.  McGregor  v.  Oregon  R.  &  Nav.  L.R.A.(N.S.)  427. 

Co.,  60  Ore.  527,  93  Pac.  465,  14  9.  NormUe  tj.  Northern  Pac.  R.  Co., 
L.R.A.(N.S.)  668.  36  Wash.  21,  77  Pac.  1087,  67  LJt.A. 

6.  8  Am.  Dee.  217  note;  97  A.  S.  271. 

R.  93  note.  10.  Cavallaro  v.  Texas  &  P.  Ry.  Co., 

7.  Wilson  V.  California  Cent.  R.  Co.,  110  Cal.  348,  42  Pae.  918,  52  A.  S.  R. 
94  Cal.  166,  29  Pac.  861,  17  L.R.A.  94. 

685:  Poythrees  v.  Durham  &  S.  R.     11.  Berry  v.  Weet  Virginia  ft  P.  B. 
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given  to  a  third  person,  when  consigned  with  instructions  to  notify 
him,  is  sufficient  to  exonerate  the  carrier  from  his  rigorous  respon- 
sibility.** Where  a  consignee  is  unknown,  or  is  absent,  or  cannot 
be  found  after  a  reasonably  diligent  search,  the  lack  of  notice  will 
be  excused,  and  in  such  a  case  if  the  consignee  does  not  call  for 
the  goods  after  the  carrier  has  kept  them  a  reasonable  time,  the  latter's 
liability  as  a  common  carrier  ceases.'*  Also  the  rule  that  a  carrier 
must  give  notice  to  the  consignee  of  the  arrival  of  goods  at  their 
destination  is  subject  to  exceptions  growing  out  of  special  circum- 
stances, and  frequently  the  necessity  therefor  may  be  waived  by  the 
previous  course  of  dealing  between  the  parties.'*  For  instance  when 
persons  elect  to  have  goods  shipped  to  them  at  a  station  at  which  there 
is  no  depot  building  or  freight  agent,  no  notice  can  be  given. More- 
over it  has  been  held  proper  to  show  that  the  uniform  usage  and  course 
of  business  of  carriers  in  the  same  trade  is  to  leave  goods  at  their  des- 
tination without  notice,  and  that  the  manner  of  delivery  adopted  in  the 
particular  instance  conformed  to  the  custom  of  the  locality;  and 
that  in  such  a  case  the  carrier  will  be  exempted  from  the  necessity  of 
giving  notice,  although  neither  the  shipper  nor  the  consignee  knew 
of  the  usage.*' 

223.  General  Principles  Respecting  Reasonable  Time. — It  is  obvious 
that  the  question  as  to  just  what  length  of  time  is  reasonable  for  the 
removal  of  the  goods  by  a  consignee,  after  which  the  strict  liability 
of  the  carrier  is  modified  and  becomes  that  of  a  warehouseman,  would 
not  arise  in  those  jurisdictions  which  have  adopted  what  is  known  as 
the  Massachusetts  rule,  viz.,  that  when  the  transit  is  ended,  and  the 
carrier  has  placed  the  goods  in  his  warehouse  to  await  delivery  to  the 
consignee,  its  liability  as  carrier  is  terminated;  but  is  confined  natur- 
ally to  those  jurisdictions  which,  following  the  New  Hampshire  or 
New  York  rule,  allow  him  a  reasonable  time  for  this  purpose.  What 
constitutes  a  reasonable  time  for  the  removal  of  goods  must,  of  course, 
vary  with  the  circumstances  of  each  particular  case,  and  no  fixed  or 
definite  rule  can  be  laid  down  applicable  to  all  cases  by  which  the  fact 


Co.,  44  W.  Va.  538,  30  S.  E.  143,  67 
A.  S.  B.  781. 
97  A.  S.  R.  92  note. 

12.  97  A.  S.  R.  94  note. 

13.  Southern  B.  Co.  v.  Webb,  143 
Ala.  304,  39  So.  262,  111  A.  S.  R.  45, 
5  Ann.  Cas.  97;  Missouri  Pac.  Ry. 
Co.  V.  NeviU,  60  Ark.  375,  30  S.  W. 
425,  46  A.  S.  B.  208,  28  L.R.A.  80; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Townes,  93  Ark.  430, 124  S.  W.  1036, 
26  L.R.A.(N.S.)  572  and  note;  Mc- 
MiUan  v.  Michigan  S.  &  N.  I.  R.  Co., 
16  Hieh.  79,  93  Am.  Dee.  208;  Fenner 


V.  Buffalo  &  S.  L.  R.  Co.,  44  N.  Y. 
605,  4  Am.  Rep.  701);  Pelton  v.  Rens- 
selaer &  S.  B.  Co.,  54  N.  Y.  214,  13 
Am.  Bep.  568;  McGregor  v.  Oregon 
B.  &  Nav.  Co.,  50  Ore.  527,  93  Pac 
465,  14  L.R.A.(N.S.)  668. 

14.  Turner  v.  Huff,  46  Ark.  222,  55 
Am.  Rep.  580. 

15.  Allam  v.  Pennsylvania  B.  Co., 
183  Pa.  St.  174,  38  AU.  709,  39  L.B.A. 
535. 

16.  Turner  v.  Huff,  46  Ark.  222,  55 
Am.  Bep.  580. 
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may  be  determined.^'  But  while  the  circumstances  of  Ibe  particulu 

case  may  in  a  great  measure  be  said  to  control  the  matter,  it  is  not 
to  be  inferred  from  this,  that  the  extent  of  the  reasonable  opportunity 
afforded  the  owner  is  to  be  measured  by  any  peculiar  circumstances 
in  his  own  condition  and  situation,  which  may  appear  to  render  it 
necessary,  for  his  own  convenience  and  accommodation,  that  he 
should  have  a  longer  time  or  better  opportunity  than  if  he  resided  in 
the  vicinity  of  the  depot,  and  was  prepared  with  the  means  and 
facilities  for  taking  the  goods  away.  Tliis  is  fairly  implied  when  it 
is  said  that  the  owner  is  entitled  to  only  a  reasonable  opportunity  to 
take  his  property  from  the  possession  of  the  company  after  the  transit 
is  terminated,  and  if  he  does  not  do  it  at  the  earliest  practicable 
moment,  he  may  thereby  be  deemed  to  have  consented  that  it  should 
remain  in  the  possession  of  the  company  under  the  more  limited 
liability  of  a  warehouseman.**  For  instance,  a  consignee  cannot  defer 
the  taking  away  of  goods  in  order  to  attend  to  other  business  matters 
of  his  own,  no  matter  how  important  they  may  be.*®  However,  to 
prevent  any  misapprehension  on  this  score  the  reasonable  time  to 
which  the  consignee  is  entitled  has  in  a  general  way  been  defined  as 
such  time  as  would  enable  one  residing  in  the  vicinity  to  inspect  and 
remove  the  goods  in  the  ordinary  course,  and  during  the  usual  hours, 
of  business.'**  When  the  facts  are  undisputed,  the  question  becomes 
one  of  law  to  be  determined  by  the  court;  but  where  they  are  disputed 
and  unsettled,  the  question  must  be  submitted  to  a  jury.* 

17.  North  Yakima  Brewing  &  Malt-  Compare,  however,  Lewis  v.  Louis- 
ing  Co.  V.  Northern  Pac.  R.  Co.,  49  viUe  &  N.  R.  Co.,  135  Ky.  361,  122 
Wash.  375,  95  Pac.  486,  16  L.R.A.  8.  W.  1S4,  21  Ann.  Caa.  527,  25 
(N.S.)  935.  L.R.A.(N.S.)  938,  criticizing  this  defl- 

18.  Missouri  Pac.  Ry.  Co.  v.  Nevill,  nition. 

60  Ark.  375,  30  S.  W.  425,  46  A.  S.  1.  Missouri  Pac.  Ry.  Co.  v.  Nevill, 

R.  208,  28  L.R.A.  80;  Blumenthal  v.  60  Ark.  375,  30  S.  W.  425,  46  A.  S. 

Brainerd,  38  Vt.  402,  91  Am.  Dec.  R.  208,  28  L.R.A.  80 ;  Lewis  v.  Louis- 

349;  Wood  v.  Crocker,  18  Wis.  345,  ville  &  N.  R.  Co.,  135  Ky.  361,  122  S. 

86  Am.  Dee.  773;  Wood  v.  Milwaukee  W.  184,  21  Ann.  Cas.  527,  25  L.R.A. 

&  St.  P.  Ry.  Co.,  27  Wis.  541,  9  Am.  (N.S.)  938;  United  Fruit  Co.  «.  New 

Rep.  465.  York  &  B.  Transp.  Co.,  104  Md.  567, 

19.  North  Takima  Brewing  &  Malt-  65  Atl.  415, 10  Ann.  Cas.  437,  8  L.R.A. 
ing  Co.  V.  Northern  Pac.  R.  Co.,  (N.S.)  240  and  note;  Poytbress  v. 
Wash.  375,  95  Pac  486,  16  LJt.A.  Durham  &  S.  R.  Co.,  148  N.  C.  391, 
(N.S.)  935.  62  8.  E.  515,  18  L.R.A.(N.S.)  427} 

97  A.  S.  R.  91  note.  McQregor  v.  Oregon  R.  &  NaT.  Co.. 

80.  United  Fruit  Co.  v.  New  York  50  Ore.  527,  93  Pac.  465,  14  L.R.A. 

ft  B.  Transp.  Co.,  104  Md.  567,  65  (N.S.)  668;  Nomule  «.  Northern  Pae. 

Atl.  415,  10  Ann.  Cas.  437,  8  L.RJI.  R.  Co.,  36  Wash.  21,  77  Pae.  1087, 

(N.S.)  240  and  note;  Berry  v.  West  67  hJR-A.  271;  Berry  v.  West  Vu-gin- 

Virginia  &  P.  R.  Co.,  44  W.  Va.  638,  ia  &  P.  R.  Co.,  44  W.  Va.  538,  30 

30  S.  E.  143,  67  A.  S.  R.  78L  S.  E.  143,  67  A.  S.  R.  781. 

8  Am.  Dee.  210  note. 
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224.  Concrete  Illustrations  of  Reasonable  Time. — While  the  courts 
have  refused  definitely  to  fix  by  hours  or  days  the  limit  within  which 
it  will  always  be  held  that  the  consignee  did  not  have  a  reasonable 
time  to  remove  the  goods,  and  beyond  which  it  will  always  be  held 
that  he  did  have  a  reasonable  time,  in  a  number  of  cases  the  precise 
time  appears,  and  the  question  has  been  decided  whether  or  not  it  was 
reasonable. '  For  instance  it  has  been  held  that  a  consignee  did  not, 
as  a  matter  of  law,  have  a  reasonable  time  in  which  to  take  goods 
shipped  to  him  when  he  had  received  no  bill  of  lading,  and  was 
notified  of  their  arrival  at  4  or  5  o'clock  p.  m.  of  the  day  they  reached 
their  destination,  and  it  was  customary  for  the  carrier's  office  to  close 
at  6  o'clock  p.  M.,  and  the  goods  were  burned  in  their  car  that  night* 
And  the  same  decision  has  been  reached  in  many  other  cases  where 
goods  were  destroyed  by  fire  the  night  following  the  day  of  their 
arrival.*  Instances  of  somewhat  longer  periods  of  time  being  pro- 
nounced not  reasonable  may  be  found.*  On  the  other  hand  where 
goods  arrived  early  on  Friday  morning,  and  notice  of  their  arrival 
was  given  to  the  consignee  some  time  before  noon  of  the  same  day 
so  that  he  had  the  rest  of  that  day  and  the  whole  of  the  ensuing 
Saturday,  during  which  he  could  have  removed  them,  it  was  held 
that  he  had  had  a  reasonable  time  to  do  so.*  Many  instances  may  be 
found  in  the  books  where  periods  of  still  longer  duration  have  been 
adjudged  to  be  more  than  a  reasonable  time.'  In  those  states  where 
notice  of  the  arrival  of  the  goods  is  required  to  be  given  by  the  car- 
rier it  is  held  that  the  reasonable  time  for  removal  dates  from  the 
consignee's  receipt  of  the  notice.  And  this  is  the  rule  although  the 
consignee  knows  the  probable  date  of  shipment  and  the  probable  time 
of  arrival  of  the  goods.* 

225.  Effect  of  Carrier's  Fault  Preventing  Removal  of  Goods. — 
As  a  general  rule,  it  has  been  seen,  the  condition  or  situation  of  the 
consignee,  not  due  to  the  fault  of  the  carrier,  will  not  operate  to 

2.  For  a  eolleetion  of  the  authorities  etc  Transp.  Ca,  104  Ud.  567,  65  Ad. 
dealing  with  this  question  see  8  415, 10  Ann.  Cas.  437, 8  Lit.A.(N.S.) 
L.R.A.(N.S.)   240  note;  1«  L.R.A.  240  and  note. 

(N.S.)  935  note;  25  L.R.A.(N.S.)  938  7.  Denver  ft  R.  O.  R.  Co.  v.  Peter- 
note,  son,  30  Colo.  77,  69  Pac.  578,  97  A. 

3.  McGregor  «.  Oregon  R.  &  Nav.  S.  R.  76;  Union  Pae.  By.  Co.  v.  Moy- 
Co.,50  Ore.527,93Pae.465,14L.RJl.  er,  40  Kan.  184,  19  Pae.  639,  10  A. 
(N.S.)  668.  S.  R.  183;  Pelton  v.  Rensselaer  &  B. 

4.  NormUe  v.  Northern  Pae.  R.  Co.,  R.  Co.,  54  N.  T.  214, 13  Am.  Rep.  568; 
36  Wash.  21,  77  Pae.  1087,  67  hJRJi.  Blomenthal  v.  Brainerd,  38  Yt.  402, 
271;  Wood  v.  Crocker,  18  Wis.  345,  91  Am.  Deo.  349. 


5.  8  LJl.A.(N.S.)  241  note;  25  94  Cal.  166,  29  Pae.  861,  17  URA. 
R.A.(N.S.)  939  note.  685. 

6.  United  Fruit  Co.  v.  New  Toric     8  LJLA.(N.S.)  242  note. 


86  Am.  Dec.  773. 
8  LJl.A.(N.S.)  241  note. 


8  L.R.A.(N.S.)  241  note. 
8.  Wilson  V.  California  Cent  R.  Co., 
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extend  the  time  allowed  him  for  the  removal  of  his  goods,  and  while, 
in  those  jurisdictions  which  follow  the  New  Hampshire  and  New 
York  doc^ines,  he  need  not  remove  his  goods  immediately  on  arrival, 
he  must  remove  them  within  a  reasonable  time,  or  the  carrier's  lia- 
bility will  be  reduced  to  that  of  warehouseman. •  Consequently  it 
necessarily  follows  that  it  is  the  corresponding  duty  of  the  carrier  to 
afford  the  consignee  a  reasonable  opportunity  to  remove  them  within 
a  reasonable  time,  and  if,  through  the  fault  of  the  carrier,  an  obstacle 
is  raised  which  interferes  with  and  delays  the  removal,  the  time  al- 
lowed him  will  be  prolonged."  So  where  a  consignee  called  for 
goods  on  the  day  of  their  arrival,  but  delivery  was  refused  because 
it  was  not  convenient  for  the  carrier  to  deliver  them,  and  before  the 
consignee  had  an  opportmiity  to  make  ano^er  demand  they  were 
destroyed  by  five,  it' was  held  that  the  carrier  was  liable  as  a  carrier.'^ 
And  where  a  consignee  is  incorrectly  informed  that  his  goods  have 
not  arrived,  in  consequence  of  which  misinformation  he  is  prevented 
from  taking  them  away  before  they  are  destroyed,  it  has  been  held 
^at  the  liability  of  the  carrier  as  such  peisists.^^  But  if  the  con- 
signee does  not  apply  for  the  goods  until  more  than  a  reasonable  time 
after  their  arrival,  the  carrier,  although  it  then  informs  him  that 
the  goods  have  not  arrived^  will  not  be  liable  as  carrier  for  a  subsequent 
loss  by  fire,  but  will  be  liable  as  warehouseman  only.*'  Also,  it  may 
be  observed,  in  those  jurisdictions  which  adopt  the  Massachusetts  rule 
it  is  held  that  since  as  soon  as  the  goods  are  put  on  the  carrier's  ware- 
house platform  its  liability  as  carrier  ceases,  the  fact  that  the  con- 
signee is  incorrectly  informed  as  to  the  fact  of  arrival  will  not  impose 
on  the  carrier  any  higher  responsibility  than  that  of  warehouseman.** 
And  for  the  same  reason  it  bits  been  held  that  the  fact  that  a  railroad 
company  has  no  baggage  master  at  its  station  on  the  arrival  of  a 
train  carrying  a  parcel  of  baggage  for  hire  as  freight  will  not  alter 
the  rule  that  the  liability  of  a  carrier  changes  to  that  of  a  warehouse- 
man when  the  goods  reach  their  destination — at  least  in  the  absence 
of  anything  to  show  that  the  goods  might  not,  upon  application,  have 
been  obtained  from  other  employees." 

226.  Goods  Retained  at  Request  of  Consignee  or  on  Consignee's 
Refusal  to  Accept  Them. — The  authorities  are  in  harmony  in  holding 
that  when  goods  have  arrived  at  their  destination,  and  at  the  request 

9.  See  supra,  par.  223.  14.  East  Tennessee,  V.  &  G.  Ry.  Co. 

10.  S  L.R.A.(N.S.)  236  note.  v.  Kelly,  91  Tenn.  699,  20  S.  W.  312, 

11.  Faulkner  v.  Hart,  82  N.  T.  413,  30  A.  S.  R.  902,  17  L.R.A.  691. 
87  Am.  Rep.  574.  8  LJt.A.(N.S.)  237  note. 

9  L.R.A.  450  note.  15-  Hicks  v.  Wabash  R.  Co.,  131 

12.  8  L.R.A.(N.S.)  236  note.  la.  295, 108  N.  W.  534,  8  L.R.A,(N.S.) 

13.  Union  Pac.  Ky.  Co.  v.  Moyer,  235. 
40  Kan.  184, 19  Pac  639, 10  A.  S.  R. 
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and  for  the  convenience  of  the  consignee  are  dlowed  to  remain  in  the 

custody  of  the  carrier,  its  liability  as  an  insurer  of  the  goods  thereupon 
ceases  and  becomes  thereafter  ordinarily  that  of  a  warehouseman  or 
a  depositary.*'  Thus  where  goods  have  been  accepted  and  a  part 
removed  on  the  day  of  their  acceptance,  but  because  of  the  incon- 
venience or  lack  of  facilities  for  removing  them  the  rest  thereof  are 
allowed  to  remain  in  the  cars  over  night  and  are  lost,  there  is,  in  tho 
absence  of  negligence,  no  liability  on  the  part  of  the  carrier  in  the 
case  of  their  destruction  by  fire.*'  Moreover,  where  common  carriers 
have  consented  without  additional  compensation  to  retain  the  further 
custody  of  freight  for  the  owner's  accommodation  and  at  his  special 
request,  it  has  been  held  that  their  liability  as  common  carriers  ceases 
and  thereafter  they  are  liable  only  as  gratuitous  bailees  or  deposi- 
taries, bound  to  use  good  faith  but,  having  done  so,  liable  for  loss 
only  in  case  of  gross  neglect,**  unless  they  have  entered  into  some 
special  engagement  relative  thereto,  which  indicates  the  degree  of 
rraponsibility  they  are  to  sustain;  or  have  subsequent  to  ita  arrival 
contracted  for  its  storage  for  hire,  in  which  event  they  are  bound  to 
use  ordinary  diligence  and  are  liable  for  loss  by  ordinary  neglect," 
Also,  it  may  be  mentioned,  where  the  consignee  of  goods  refuses  to 
receive  them,  tdthough  thereafter  the  carrier's  responsibility  as  such 
ceases,  it  is  not  discharged  from  all  liability  therefor,  but  it  becomes 
at  once  the  bailee  thereof  for  tiie  owner,  and  accordingly  must  have 
the  goods  stored  either  in  its  depot,  or  in  some  warehouse  where  they 
will  be  reasonably  safe  and  free  from  injury.*^  But  after  it  has  once 
made  a  proper  tender  of  goods  a  carrier  cannot  be  held  to  a  more 
severe  responsibility  than  that  of  warehouseman.*  Accordingly  a 
consignee  of  a  machine  shipped  in  parts  .cannot  refuse  to  accept  a 
tender  by  the  carrier  of  a  portion  of  the  parts,  although  the  others  are 
missing,  so  as  to  prevent  the  liability  of  the  carrier  from  changing 
from  that  of  insurer  to  that  of  warehouseman  * 

16.  United  Fruit  Co.  v.  New  York  &  91, 28  Am.  Dee.  57;  Tazoo  &  M.  V.  R. 
B.  Transp.  Co.,  104  Md.  567,  65  AU.  Co.  v.  Hughes,  94  Miss.  242, 47  So.  662, 
415,  10  Ann.  Cas.  437  and  note,  8  22  LJl.A.(N.S.)  975. 
L.R.A.(N.S.)  240;  Atchison,  T.  &  S.  20.  Chicago,  R.  1.  &  P.  R.  Co.  v. 
F.  Ry.  Co.  V.  Homewood,  39  Okla.  179,  Pfeifer,  90  Ark.  524,  119  S.  W.  642, 
134  Pae.  856,  4S  L.R.A.(K.S.)  990.  22  L.RA.(N.S.)  1107;  Rankin  v.  Mem- 

17.  Whitney  Manuf  g  Co.  v.  Rich-  phis  &  C.  Packet  Co.,  9  Heisk,  (Tenn.) 
mond  &  D.  R.  Co.,  38  S.  C.  365,  17  564,  24  Am.  Rep.  339. 

S.  E.  147,  37  A.  S.  R.  767.  1.  Weed  v.  Barney,  45  N.  Y.  344, 

10  Ann.  Cas.  443  note.  6  Am.  Rep.  96. 

18.  Knowlea  v.  Atlantic  &  St.  L.  R.  34  A.  S.  R.  330  note;  97  A.  S.  R. 
Co.,  38  Me.  55,  61  Am.  Dec.  234;  State  92  note. 

V.  Intoxicating  Liquors,  106  Me.  138,  2.  Lomsville  &  N.  R.  Co.  v.  Oay, 
76  Atl.  265,  20  Ann.  Cas.  668,  29  143  Ky.  56,  135  S.  W.  400,  33  L.R.A. 


LJl.A.(N.S.)  745. 
19.  Young  V.  Smith,  3  Dana  (Ky.) 


(N.S.)  303. 
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227.  Effect  of  Special  Contract. — While  the  rule  rejecting  the  time 
when  the  liability  of  a  carrier  as  a  common  carrier  ends  and  his  re- 
sponsibility as  a  warehouseman  commences  varies  in  the  different 
jurisdictions,  it  would  seem  that  ordinarily  there  is  no  objection  to 
the  parties  to  the  contract  of  carriage  settling  the  matter  between 
themselves  by  express  agreement.*  Thus  a  stipulation,  in  a  bill  of 
lading,  that  the  carrier's  responsibility  as  a  common  carrier  shall 
terminate  when  the  goods  are  transported  and  safely  stored  in  the 
depot  of  the  carrier,  is  not  opposed  to  public  policy,  and  operates  to 
limit  the  liability  thereafter  to  that  of  a  warehouseman.*  And  fur^ 
thermore  it  has  even  been  stated  judicially  that  there  is  no  reason 
why  a  railway  company,  acting  as  a  common  carrier,  cannot  stipulate 
by  a  contract  express  or  implied,  that  its  liability  as  a  carrier  shall 
terminate  with  a  delivery  at  a  particular  point,  and  that  it  will  as- 
sume no  liability  at  all  in  such  case  as  warehouseman.*  On  the  other 
hand  it  has  been  held  that  a  provision  in  a  bill  of  lading  that  the 
property  shipped  shall  be  at  the  risk  of  the  owner  from  the  time  of 
its  arrival  at  its  destination  is  inoperative  under  a  constitutional  pro- 
vision that*  no  common  carrier  shall  be  permitted  to  contract  for 
relief  from  its  common-law  liability.* 

228.  General  Extent  of  Carrier's  Liability  as  Warehouseman.— 
As  has  been  adverted  to  above,^  a  much  lighter  degree  of  re^on- 
sibiKty  rests  on  the  carrier,  after  tJi©  function  of  carriage  is  deemed 
by  the  law  to  have  been  completed  and  its  relation  to  the  property 
and  the  owner  thereof  has  become  that  of  a  mere  custodian.  After 
this  change  has  taken  place,  and  while  a  railroad  company  is  keep- 
ing the  property  of  its  patrons  in  its  own  warehouse  for  a  reason- 
able time,  until  it  shall  be  called  for,  it  is  to  be  regarded,  in  the  absence 
of  a  statute  declaring  otherwise,  as  a  bailee  for  hire,  and  not  as  a 
naked  depositary,*  and  its  liability  respecting  the  goods  carried  is  to 
be  measured  by  the  legal  principles  applicable  to  warehousemen.* 
According  to  these  principles  a  warehouseman,  being  a  mere  bailee, 
is  bound  only  to  exercise  ordinary  diligence,  and,  of  course,  is  respon- 
sible only  for  losses  caused  by  ordinary  negligence,  which  is  in  effect 
a  failure  to  exercise  such  care  and  diligence  for  tiie  safety  of  goods 
committed  to  his  charge  as  an  ordinarily  prudent  person  would  be- 

3.  Blumenthal  v.  Brainerd,  38  Vt.  27  C.  C.  A.  407,  39  L.R.A.  300;  MobUe 
402,  91  Am.  Dec.  349.  &  G.  R.  Co.  v.  Prewitt,  46  Ala.  63,  7 

4.  7  L.R.A.  216  note.  Am.  Rep.  586;  Norway  Plains  Co.  v. 

5.  South  &  N.  A.  R.  Co.  v.  Wood,  Boston  &  M.  R.  Co.,  1  Gray  (Mass.) 


6.  Lewis  V.  Louisville  &  N.  R.  Co.,  neeticut  River  R.  Co.,  145  Mass.  129, 
135  Ky.  361,  122  S.  W.  184,  21  Ann.  13  N.  E.  370,  1  A.  S.  R.  443;  Brunson 


8.  Hardman  v.  Montana  Union  Ry.  9.  See  generally  Wibkhouses. 
Co.,  83  Fed.  88,  48  U.  S.  App.  570, 

7«1 


66  Ala.  167,  41  Am.  Rep.  749. 


263,  61  Am.  Dee.  423;  Bassett  v.  Con- 


Cas.  527,  25  L.R.A.(N.S.)  938. 
7.  See  supra,  par,  216. 


V.  Atlantic  Coast  Line  R.  Co.,  76  S. 
C.  9,  56  S.  E.  538,  9  L.R.A.(N.S.)  577. 
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8tow  upOD  his  own  property."  He  is  not  an  insurer,  and  is  not  liable 
for  a  loss  by  robbery  or  theft  if  he  has  not  contributed  to  it  by  negli- 
gence.** Nor  does  his  liability  extend  to  a  loss  by  an  accidental  fire, 
not  caused  by  his  own  default  or  negligence,  or  by  that  of  servants, 
agents,  or  others,  for  whom  he  is  responsible.**  If,  however,  a  negli- 
gent act  on  his  part  is  the  proximate  cause  of  the  goods  being  exposed 
to  fire,  he  will  be  liable  for  the  resulting  loss.  Thus  it  has  been  held 
that  a  railroad  is  liable  as  a  warehouseman  for  the  loss  of  goods  in 
its  depot  by  fire,  if  before  such  fire  they  were  called  for  by  the  con- 
signee, who  was  falsely  informed  by  the  employees  of  the  railroad 
that  the  goods  had  not  been  received,  and  be  was  thereby  prevented 
from  removing  them."*  So  it  has  been  adjudged  that  permitting  a  car 
labeled  "powder"  to  stand  in  such  close  proximity  to  its  warehouse  as 
to  deter  a  fire  department  from  attempting  to  extinguish  a  fire  in  the 
warehouse  will  render  a  carrier  liable  for  the  loss  of  goods  contained 
therein  which  would  not  have  been  destroyed  had  the  car  not  been 
there,  although  there  was  in  fact  no  powder  in  the  car.**  What 
constitutes  ordinary  care  may  also  be  materially  affected,  by  the  na- 
ture, bulk,  and  value  of  the  articles,  and  especially  should  the  degree 
of  care  be  proportioned  to  the  loss  likely  to  be  sustained  by  the  want 
thereof.**  As  respects  the  question  of  a  right  delivery,  it  has  been 
held  that  the  liability  of  tiie  carrier  is  more  strict  than  that  of  a 
warehouseman.**  But  what  is  the  exact  difference  in  liability  has 
not  been  determined,  for  the  rule  is  to  hold  the  warehouseman  liable 
for  a  misdelivery.*^  Moreover,  delivery  to  the  right  person,  in  viola- 

10.  Wilson  «.  Califonua  Cent.  R.  116;  Blomentfaal  v.  Bninerd,  38  Yt. 
Co.,  94  Cel.  166,  29  Pae.  861,  17  402,  91  Am.  Dee.  349. 
LJt.A.  685  ^  Boies  v.  Hartfoid  &  N.  H.     24  A.  S.  R.  613  note. 
R.  Co.,  37  Conn.  272,  9  Am.  Rep.  347;     11.  Hutchinson   v.   United  States 
American  Exp.  Co.  v.  Baldwin,  26  111.  Exp.  Co.,  63  W.  V«.  128,  59  S.  B. 
504,  79  Am.  Dec.  389;  American  Exp.  "949,  14  L.R.A.(N.S.)  393. 
Co.  i>.  Hoekett,  30  Ind.  250,  95  Am.      12.  Denton  v.  C,  R.  I.  &  P.  R.  Co., 
Dec.  691;  Adams  Exp.  Co.  v.  DameU,  52  la.  161,  2  N.  W.  1093,  35  Am.  Rep. 
31  Ind.  20,  99  Am.  Dec.  582;  Mer-  263;  Norway  Plains  Co.  v.  Boston  & 
chants'  &  Miners'  Transp.  Co.  v.  Story,  M.  R.  Co.,  1  Gray  (Mass.)  263,  61 
50  Md.  4,  33  Am.  Rep.  293;  United  Am.  Dec.  423;  Aldrich  v.  Boston  &  W. 
Fruit  Co.  V.  New  York  &  B.  Transp.  R.  Co.,  100  Mass.  31,  97  Am.  Dee.  74, 
Co.,  104  Md.  567,  65  Atl.  415, 10  Ann.  1  Am.  Rep.  76. 

Cas.  437,  8  L.R.A.(N.S.)  240;  Ladne      13.  East  Tennessee,  V.  &  G.  Ry.  Co. 
V.  Griffith,  25  N.  Y.  364,  82  Am.  Dec.  v.  Kelly,  91  Tenn.  699,  20  S.  W.  312, 
360;  Price  v.  Oswego  &  S.  Ry.  Co.,  30  A.  S.  R.  902,  17  L.R.A.  691. 
50  N.  Y.  213,  10  Am.  Rep.  475;  Tar-      14.  Hardman  v.  Montana  Union  Ry. 
bell  t!.  Royal  Exch.  Shipping  Co.,  110  Co.,  83  Fed.  88,  48  U.  S.  App.  570,  27 
N.  Y.  170,  17  N.  E.  721,  6  A.  S.  R.  C.  C.  A.  407,  39  L.R.A.  300. 
350;  Turrentine  «.  Wilmington  &  W.      15.  Baltimore  &  O.  R.  Co.  v.  Schu- 
R.  Co.,  100  N.  C.  375,  6  S.  E.  116,  6  macher,  29  Md.  168,  96  Am.  Dec.  510. 
A.  S.  B.  602;  Houston  &  T.  C.  Ry.  Co.      16.  37  L.R.A.  177  note. 
V.  Adams,  49  Tex.  748,  30  Am.  Rep.     17.  Cavallaro  v.  Texas  ft  P.  Ry.  Co., 
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tion  of  the  conditions  on  which  delivery  is  authorized,  would  seem  to 
be  as  much  a  wrongful  act  as  delivery  to  the  wrong  person.'* 

229.  Right  of  Carrier  to  Terminate  Responsibility  as  Ware- 
houseman.— So  long  as  a  carrier  has  the  custody  of  goods,  although 
there  has  been  a  constructive  delivery  which  exempts  him  from  liabil- 
ity as  a  carrier,  there  supervenes  upon  the  original  contract  of  car- 
riage, by  implication  of  law,  a  duty,  as  bailee  or  warehouseman,  to 
take  ordinary  care  of  the  property.  But  while  in  no  case  is  the  carrier 
justified  in  abandoning  the  goods  or  in  negligently  exposing  them  to 
injury,  it  seems  generally  to  be  recognized  by  the  authorities  that  the 
law  enables  him  to  terminate  the  relation  and  so  to  exempt  himself 
from  responsibility  by  giving  him  the  right  to  warehouse  the  goods. 
When  this  is  done,  he  is  no  longer  liable  in  any  respect,  and,  if  they 
are  subsequently  lost  by  the  negligence  of  the  warehouseman,  the  car- 
rier is  not  liable.'*  In  such  a  contingency,  however,  it  is  required  of 
a  carrier  that  he  exercise  ordinary  and  reasonable  care  in  selecting 
a  responsible  and  safe  depositary.**  And  there  seems  to  be  some  au- 
thority to  the  effect  that  it  is  necessary  for  a  carrier  to  give  notice  to 
the  consignee  of  its  intention  to  terminate  the  relation  of  warehouse- 
man in  order  to  do  so.'  Also,  it  may  be  well  to  observe,  a  carrier  is 
not  liable  as  a  warehouseman  when  the  property  carried  has  once  been 
placed  in  the  charge  of  the  consignee,'  and  after  he  has  thus  per* 
formed  his  contract  the  carrier  may  refuse  to  enter  into  a  new  con- 
tract for  the  keeping  or  storing  of  the  goods  as  a  bailee  for  hire  or  a 
depositary.  And  if  in  such  a  case  he  persists  in  his  refusal  to  receive 
them  as  such,  and  does  not  interfere  with  them  in  any  manner,  he  is 
not  liable  as  a  depositary  for  any  damage  that  may  subsequently  hap- 
pen. But  it  seems  that  a  common  carrier  may  become  liable  as  a  de- 
positary where  the  owner  of  goods  is  present  at  the  time  they  are  land- 
ed, and  is  notified  by  the  agent  of  such  carrier  that  it  has  no  room  in 
which  to  store  them,  if  the  agent  afterwards  places  the  goods  in  a  store- 
house used  by  the  carrier  for  storage  purposes,  as  in  such  a  case  the 
jury  may  infer  that  the  agent  has  waived  his  refusal  to  take  charge  of 
them.* 

110  Cal.  348.  42  Pae.  918,  62  A.  S.  R.  1.  Brunson  v.  Atlantic  Coast  Line 
94.  R.  Co.,  76  S.  C.  8,  56  S.  E.  538,  9 

24  Am.  Dec.  148  note.  L.R.A.(N.S.)  577  and  note. 

18.  Murray  v.  Warner,  55  N.  H.  2.  Goodwin  r.  Baltimore  &  O.  R.  Co., 
fy46,  20  Am.  Rep.  227.  50  N.  Y.  154,  10  Am.  Rep.  457;  Whit- 

19.  Tarbell  v.  Royal  Ezcb.  Shipping  ney  Manuf  g  Co.  v.  Richmond  &  D. 
Co.,  110  N.  y.  170,  17  N.  E.  721,  6  R.  Co.,  38  S.  C.  365, 17  S.  E.  147,  37 
A.  S.  R.  350.  A.  S.  R.  767. 

9  L.H.A.(N.S.)  577  note.  8.  Smith  v.  Nasbna  &  h.  R.  Co.,  27 

20.  Gregg  v.  Illinois  Cent.  B.  Co.,  N.  H.  86,  59  Am.  Dec.  364. 
147  III  550,  35  N.  £.  343,  37  A.  S.  B. 

238. 
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'  XI.  Limitation  op  Carrier's  Liability 

230.  General  Right  of  Carrier  to  Limit  Responsibility. — ^Notwith- 
standing the  great  rigor  with  which  courts  of  law  have  always  en- 
forced the  obligations  assumed  by  common  carriers,  and  in  spite  of 
the  reluctance  with  which  modifications  of  that  responsibility  imposed 
on  them  by  public  policy  have  been  allowed,  all  the  modern  authori- 
ties, except  in  those  jurisdictions  where  a  contrary  rule  is  established 
by  the  constitution  or  by  statute,  concur  in  holding  that  the  extreme 
liability,  substantially  that  of  insurance,  exacted  by  the  common  law 
originally,  may  be  limited  to  a  certain  extent  by  express  contract.*  In 
England  this  right  has  long  been  recognized.*  In  fact,  in  some  of 
the  cases  it  is  clearly  intimated  that  it  cannot  be  deemed  to  be  a  de- 
parture from  the  ancient  principles  of  the  common  law.*  In  the 
United  States,  however,  it  was  at  one  time  a  subject  of  much  con- 
troversy whether  any  such  limitation  could  be  permitted.  Thus,  it 
was  insisted  that,  exercising  a  public  employment,  the  carrier  owed 
duties  at  common  law,  from  which  public  policy  demanded  that  he 

4.  Southern  Exp.  Co.  v.  Owens,  146  Ry.  Co.  v.  Vandeventer,  26  Neb.  222, 
Ala.  412,  41  So.  752,  119  A.  S.  R.  41,  41  N.  W.  998,  3  L.R.A.  129;  Chicago, 
9  Ann.  Cas.  1143,  8  L.R.A.(N.S.)  369;  R.  I.  &  P.  R.  Co.  r.  Witty,  32  Neb. 
Packard  v.  Taylor,  35  Ark.  402,  37  275,  49  N.  "W.  183,  29  A.  S.  R.  436; 
Am.  Rep.  37;  Southern  Exp.  Co.  v.  Dorr  v.  New  Jersey  Steam  Nav.  Co., 
Pureell,  37  Qa.  103,  92  Am.  Dec.  53;  11  N.  Y.  485,  62  Am.  Dec.  125  and 
Wallace  v.  Matthews,  39  Ga.  617,  99  note:  Welsh  v.  Pittsburg,  Ft.  W.  &  C. 
Am.  Dee.  473;  Georgia  R.  Co.  v.  Beat-  R.  Co.,  10  Ohio  St.  65,  75  Am.  Dec 
ie,  66  Ga.  438,  42  Am.  Rep.  75;  490;  Relf  r.  Rapp,  3  Watts  &  S.  (Pa.) 
Georgia  R.  Co.  v.  Spears,  66  Ga.  485,  21,  37  Am.  Dee.  528;  Bingham  r.  Rog- 
42  Am.  Rep.  81;  Thayer  v.  St.  Louis,  ers,  6  Watts  &  S.  (Pa.)  495,  40  Am. 
A.  &  T.  H.  R.  Co.,  22  Ind.  26,  85  Am.  Dec.  581;  Atwood  v.  Reliance  Transp. 
Dee.  409;  Hudson  v.  Northern  Pae.  Co.,  9  Watts  (Pa.)  87,  34  Am.  Dec. 
Ry.  Co.,  92  la.  231,  60  N.  W.  608,  54  503;  Tumey  v.  Wilson,  7  Yerg. 
A.  S.R.  550;  Adams  Exp.  Co.  ij.  Nock,  (Tenn.)  340,  27  Am.  Dec.  515;  Blu- 
2  Duv.  (Ky.)  662,  87  Am.  Dee.  510  j  menthal  v.  ^rainerd,  38  Vt.  402,  91 
Louisville,  C.  &  L  R.  Co.  v.  Hedger,  Am.  Dec.  349;  Richmond  &  D.  R.  Co. 
9  Bush  (Ky.)  645,  15  Am.  Rep.  740;  u.  Payne,  86  Va.  481,  10  S.  E.  749, 
Thomas  v.  The  Morning  Glory,  13  La.  6  L.R.A.  849  and  note;  Zouch  v.  Ches- 
Ann.  269,  71  Am.  Dee.  509;  Roberts  apeake  &  O.  Ry.  Co.,  36  W.  Va.  524, 
V.  Riley,  15  La.  Ann.  103, 77  Am.  Dee.  15  S.  E.  185,  17  LJI.A.  116;  Bette  v. 
183;  Parker  v.  Flagg,  26  Me.  181,  45  Farmers'  Loan  &  Tmst  Co.,  21  Wis. 
Am.  Dec.  101;  Jndson  v.  Western  R.  80,  91  Am.  Dec  460. 
Corp.,  6  Alien  (Mass.)  486,  83  Am.  32  Am.  Dec.  497  note;  71  Am.  Dee. 
Dec  646;  Alair  v.  Northern  Pae.  E.  587  note;  86  Am.  Dec.  296  note;  13 
Co.,  53  Minn.  160,  54  N.  W.  1072,  39  A.  S.  B.  782  note;  13  L.R.A.  362  note; 
A.  S.  R.  588,  19  L.R.A.  764;  Whitft-  17  L.R.A.(N.S.)  628  note;  5  Eng.  Bnl. 
sides  V.  Thurlkill,  12  Smedes  &  M.  Cas.  346  note. 
(Miss.)  599,  51  Am.  Dec  128;  Lever-  6.  88  A.  S.  B.  77  note, 
ing  V.  Union  Transp.  ft  Ins.  Co.,  42  6.  See  Cooper  v.  Berry,  21  Ga.  526, 
Mo.  88, 97  Am.  Dec  320;  McFadden  v.  68  Am.  Dec  468;  Richmond  &  D.  R. 
Missouri  Pae.  Ry.  Ck>.,  92  Mo.  343,  4  S.  Co.  «.  Payne,  86  Va.  481,  10  S.  E. 
W.  689, 1  A.  S.  R.  721;  Missoori  Pae.  749,  6  LJI.A.  849. 
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should  not  be  discharged  even  by  express  agreement  with  the  owner  of 
the  goods  delivered  to  him  for  transportation.'  But  the  great  hard- 
ship on  the  carrier  in  certain  special  cases,  where  goods  of  much  value 
or  subject  to  extra  risk  were  delivered  to  him  without  notice  of  their 
character,  and  where  losses  happened  by  sheer  accident  without  any 
possibiUty  of  fraud  or  collusion  on  his  part,  such  as  by  collisions  at 
sea  or  accidental  fire,  led  to  a  relaxation  of  the  rule  to  the  extent  of 
authorizing  certain  exemptions  from  liability  where  the  shipper  and 
the  carrier  agree,^  Bud  provided  the  agreed  limitation  is  such  as  the 
law  can  recognize  as  just  and  reasonable  and  not  inconsistent  with 
sound  public  policy.'  Subject  to  this  restriction,  made  necessary  by 
the  fact  that  as  shippers  are  ordinarily  under  the  necessity  of  em- 
ploying them  common  carriers  cannot  be  said  to  deal  with  their 
employers  on  equal  terms,  this  right  on  the  part  of  the  carrier  to  con- 
tract for  a  limited  responsibility  is  upheld  on  the  ground  that  such 
a  transaction  concerns  the  parties  thereto  only;  it  involves  simply 
rights  of  property ;  and  the  public  can  have  no  interest  in  requiring 
the  responsibihty  of  insurance  to  accompany  the  service  of  trans- 

7.  Fish  V.  Chapman,  2  Ga.  349,  46  wood,  132  Ind.  129,  31  N.  E.  781,  32 

Am.  Dec.  393;  Cole  v.  Goodwin,  19  A.  S.  R.  239  and  note,  17  L.R.A.  339; 

Wend.  (N.  Y.)  251,  32  Am.  Dee.  470  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  v. 

and  note;  Graham  v.  Davis,  4  Ohio  St.  Simpson,  30  Kan.  645,  2  Pac.  821,  46 


8.  New  York  Cent.  R.  Co.  v.  Lock-  Am.  Dec.  659;  Bankard  v.  Baltimore 
wood,  17  WaU.  357,  21  U.  S.  (L.  ed.)  &  O.  R.  Co.,  34  Md.  197,  6  Am.  Rep. 
627.  321;  Squire  v.  New  York  Cent.  R. 

10  Am.  Rep.  367  note.  Co.,  98  Mass.  239,  93  Am.  Dec.  162 

9.  Soutliem  Express  Co.  v.  Cald-  and  note;  Alair  v.  Northern  Pac.  R. 
well,  21  Wall.  264,  22  U.  S.  (L.  ed.)  Co.,  53. Minn.  160,  54  N.  W.  1072,  39 
556;  South  &  N.  A.  R.  Co.  v.  Henlein,  A.  S.  R.  588,  19  L.R.A.  764;  Soutliem 
52  Ala.  606,  23  Am.  Rep.  578;  East  Express  Co.  v.  Hunnieutt,  54  Miss. 
Tennessee,  V.  &  G.  R.  Co.  v.  Johnston,  566,  28  Am.  Rep.  385;  St.  Louis,  K.  C. 
75  Ala.  596,  51  Am.  Rep.  489;  St.  &  N.  Ry.  Co.  v.  Cleary,  77  Mo.  634, 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Weakly,  46  Am.  Rep.  13;  McFadden  v.  Miss- 
50  Ark.  397,  8  S.  W.  134,  7  A.  S.  R.  ouri  Pac.  Ry.  Co.,  92  Mo.  343,  4  S. 
104;  St.  Louis&  S.  F.R.  Co.  u.  Pearce,  W.  689,  1  A.  S.  R.  721  and  note; 
82  Ark.  353,  101  S.  W.  760,  118  A.  S.  George  v.  Chicago,  R.  L  &  P.  R.  Co., 
R.  75,  12  Ann.  Cas.  125;  Summerlin  214  Mo.  551,  113  S.  W.  1099,  127  A. 
V.  Seaboard  Air  Line  Ry.,  56  Fla.  687,  S.  R.  690;  Lewis  v.  Pennsylvania  R. 
47  So.  557, 131  A.  S.  R.  164, 19  L.R.A.  Co.,  70  N.  J.  L.  132,  56  Atl.  128,  1 
(N.S.)  191;  Atlantic  Coast  Line  R.  Co.  Ann.  Caa.  156;  Rocky  Mount  Mills  v. 
V.  Coachman,  59  Fla.  130,  52  So.  377,  Wilmington  &  W.  R.  Co.,  119  N.  C. 
20  Ann.  Cas.  1047;  Georgia  R.  Co.  v.  693,  25  S.  E.  854,  56  A.  S.  R.  682; 
Beatie,  66  Ga.  438,  42  Am.  Rep.  75;  Hinkle  v.  Southern  Ry.  Co.,  126  N.  C. 
Georgia  R.  Co.  v.  Spears,  66  Ga.  485,  932,  36  S.  E.  348,  78  A.  S.  R.  685 
42  Am.  Rep.  81;  Wabash  R.  Co.  v.  and  note;  Welsh  v.  Pittsburg,  Ft.  W. 
Thomas,  222  lU.  337,  78  N.  E.  777,  7  &  C.  R.  Co.,  10  Ohio  St.  65,  75  Am. 
L.R.A.(N.S.)  1041;  Adams  Exp.  Co.  Dee.  490;  Pennsylvania  Co.  r.  Shearer, 
V.  Reagan,  29  Ind.  21,  92  Am.  Dec.  75  Ohio  St.  249,  79  N.  E.  431,  116  A. 
332;  Terre  Haute  &  L.  B.  Co.  v.  Sher-  S.  R.  730,  9  Ann.  Cas.  15;  Penns^- 


362.  62  Am.  Dec.  285. 
88  A.  S.  R.  77  note. 


Am.  Rep.  104;  Sager  v.  Portsmouth, 
S.  &  P.  &  E.  R.  Co.,  31  Me.  228,  50 
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portation  in  the  face  of  a  special  agreement  for  its  relinquishment." 
In  dealing  with  this  question,  however,  the  chief  difficulty  lies  in  de- 
termining to  what  extent  carriers  may  stipulate  for  a  limitation  of 
their  responsibility,  and  here  the  authorities  differ. 

231.  Effect  of  Contract  Limiting  Liability. — In  a  few  cases  it  seems 
to  have  been  held  that  where  there  is  a  special  agreement  limiting  the 
carrier's  responsibilities,  the  carrier  becomes,  with  reference  to  the 
particular  transaction  at  least,  an  ordinary  bailee  and  private  carrier 
for  hire,  whose  duties  are  governed  solely  by  his  contract,  and  against 
whom,  if  negligence  is  charged,  it  must  be  proved  by  the  party  in- 
jured.'' The  great  weight  of  authority,  however,  is  against  this  doe- 
trine,  and  in  favor  of  the  view  that  a  common  carrier  is  such  by  virtue 
of  his  occupation,  not  by  virtue  of  the  responsibility  under  which  he 
rests,  and  that  even  if  the  extent  of  these  responsibilities  is  restricted 
by  law  or  by  contract,  the  nature  of  his  occupation,  which  is  a  public 
one,  charging  him  with  the  duty  of  accommodating  the  public  in  the 
line  of  his  employment,  makes  him  a  common  carrier  still.  Thus  a 
common  carrier  may  become  a  private  carrier,  or  a  bailee  for  hire, 
when,  as  a  matter  of  accommodation,  he  undertakes  to  carry  some- 
thing which  it  is  not  his  business  to  carry.  But  when  a  carrier  has  a 
regularly  established  business  for  carrying  all  or  certain  articles,  and 
especially  if  that  carrier  is  a  corporation  created  for  the  purpose  of  the 
carrying  trade,  and  the  carriage  of  articles  is  embraced  within  the 
scope  of  its  chartered  powers,  it  is  a  common  carrier,  and  a  special 
contract  about  its  responsibility  does  not  divest  it  of  that  character.'* 

vania  R.  Co.  v.  Raiordon,  119  Pa.  St.  Western  R.  Corp.,  6  Allen  (Mass.) 

577,  13  Atl.  324,  4  A.  S.  R.  670  and  486,  83  Am,  Dee.  646;  Graham  v. 

note;  Merchants'  Dispatch  Transp.  Co.  Davis,  4  Ohio  St.  362,  62  Am.  Dee. 

V.  Bloch,  86  Tenn.  392,  6  S.  W.  881,  285. 

6  A.  S.  R.  847;  Louisville  &  N.  R.  Co.  11.  Penn  v.  Buffalo  &  E.  R.  Co., 
t'.  Gilbert,  88  Tenn.  430, 12  S.  W.  1018,  49  N.  Y.  204, 10  Am.  Rep.  3.>-);  Goldey 

7  L.R.A.  162;  Nashville,  C.  &  St.  L.  v.  Pennsylvania  R.  Co.,  30  Pa.  St. 
R.  Co.  V.  Stone,  112  Tenn.  348,  79  242,  72  Am.  Dec.  703 ;  Kimball  v.  Rut- 
S.  W.  1031,  105  A.  S.  R.  955;  Houtz  land  &  B.  R.  Co.,  26  Vt.  247,  62  Am. 
V.  Union  Pac.  R.  Co.,  33  Utah  175,  93  Dec.  567. 

Pac.  439,  17  L.R.A.(N.S.)  628;  Zouch      32  Am.  Dee.  501  note;  88  A.  S.  R. 

V.  Chesapeake  &  0.  Ry.  Co.,  36  W.  94  note. 

Va.  524,  15  S.  E.  185, 17  L.R.A.  116;      12.  New  York  Cent.  R.  Co.  v.  Lock- 

Dickson  tj.  Great  Northern  Ry.  Co.,  wood,  17  Wall.  357,  21  U.  S.  (L.  ed.) 

18  Q.  B.  D.  176,  56  L.  J.  Q.  B.  Ill,  627;  Terre  Haute  &  L.  R.  Co.  v.  Sher- 

55  L.  T.  N.  S.  868,  35  W.  R.  202,  5  wood,  132  Ind.  129,  31  N.  E.  781,  32 

Eng.  Rul.  Cas.  358.  A.  S.  R.  239,  17  L.R.A.  339;  Moulton 

63  A.  S.  R.  565  note;  130  A.  S.  R.  v.  St.  Paul,  M.  &  M.  Ry.  Co.,  31  Minn. 

445  note;  13  L.R.A.  362  note.  85,  16  N.  W.  497,  47  Am.  Rep.  781; 

10.  York  Mfg.  Co.  v.  Illinois  Cent.  Hull  v.  Chicago,  St.  P.,  M.  &  0.  Ry. 

H.  Co.,  3  Wall.  107, 18  U.  S.  {L.  ed.)  Co.,  41  Minn.  510,  43  N.  W.  391,  16 

170;  California  Powder  Works  v.  At-  A.  S.  R.  722  and  note,  5  L.R.A.  587; 

lantio  &  P.  R.  Co.,  113  Cal.  329,  45  Hinkle  v.  Southern  Ry.  Co.,  126  N.  C. 

Pac.  691,  36  LJI.A.  648;  Judson  v.  932,  36  S.  E.  348,  78  A.  S.  R.  685: 
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Therefore,  while  a  common  carrier  may,  by  contract,  restrict  hia  lia- 
bility as  an  insurer,  all  rules  applicable  to  common  carriers  apply  ex- 
cept in  so  far  as  they  may  have  been  varied  by  such  express  c^ree- 
inent;  and  so  prima  facie  a  carrier  is  liable  for  goods  on  proof  of  de- 
livery and  acceptance  for  carriage  and  of  loss  or  damage  in  carrying, 
and  if  any  contract  exists  limiting  his  liability  he  must  show  it  and 
show  that  the  loss  comes  witiiin  the  exception  so  made.^' 

232.  General  Rule  as  to  Losses  Due  to  Carrier's  Negligence. — A 
qualification  of  the  carrier's  right  to  restrict  his  common  law  respon- 
sibility, almost  as  generally  recognized  as  the  right  itself,  and  sup- 
ported by  innumerable  authorities,  is  that  a  carrier  cannot  by  special 
and  express  contract  exempt  himself  from  liability  for  any  negligence 
or  misconduct  of  himself  or  his  agents.**    The  reasoning  by  which 


Maslin  «.  Baltimore  &  0.  R.  Co.,  14  Southern  Exp.  Co.  tf.  Owens,  146  Ala. 

W.  Va.  180,  35  Am.  Rep.  748.  412,  41  So.  752,  119  A.  S.  B.  41  and 

32  Am.  Dec.  501  note;  88  A.  S.  R.  note,  9  Ann.  Caa.  1143,  8  L.R.A.(N.S.) 

95  note.  369;  St.  Louis  Southwestern  R.  Co. 

13.  Hull  1).  Chicago,  St.  P.,  M.  &  v.  Wallace,  90  Ark.  138, 118  S.  W.  412. 
0.  Ry.  Co.,  41  Minn.  510,  43  N.  W.  22  L.R.A.(N.S.)  379;  Kansas  Citv 
301,  16  A.  S.  R.  722i  5  L.R.A.  587.  Southern  R.  Co.  v.  Carl,  91  Ark.  97, 

88  A.  S.  R.  121  note.    See  also  t«-  121  S.  W.  932,  134  A.  S.  R.  56,  re- 

fra,  par.  377.  verged  on  other  grounds  227  U.  S.  639, 

14.  New  Jersey  Steam  Nav.  Co.  v.  33  S.  Ct.  391,  57  U.  S.  (L.  ed.)  683; 
Merchants'  Bank,  6  How.  344,  12  U.  St.  Louis,  I.  M.  &  S.  R.  Co.  i'.  Jones, 
S.  (L.  ed.)  465;  Michigan  Cent.  R.  93  Ark.  537,  125  S.  W.  1025,  137  A.  S. 
Co.  V.  Mineral  Springs  Mfg.  Co.,  16  R.  99;  Donlon  v.  Southern  Pac.  Co., 
Wall.  318,  21  U.  S.  (I*  ed.)  297;  Bank  151  Cal.  763,  91  Pac.  603, 12  Ann.  Cas. 
of  Kentucky  v.  Adams  Express  Co.,  93  1118,  11  L.R.A.(N.S.)  811;  Merchants' 
U.  S.  174,  23  U.  S.  (L.  ed.)  872;  Dispatch  &  Transp.  Co.  v.  Cornforth, 
Phffinix  Ins.  Co.  v,  Erie  &  W.  Transp.  3  Colo.  280,  25  Am.  Rep.  757;  Adams 
Co.,  117  U.  S.  312,  6  S.  Ct.  750,  1176,  v.  Colorado  &  S.  R.  Co.,  4i)  Colo.  475, 
29  U.  S.  (L.  ed.)  873;  Inman  v.  South  113  Pac.  1010,  36  L.R.A.(N.S.)  412; 
Carolina  Ry.  Co.,  129  U.  S.  128,  9  Mears  v.  New  York,  N.  H,  &  H.  R.  Co., 
S.  Ct.  249,  32  U.  S.  (L.  ed.)  612;  The  75  Conn.  171,  52  All.  610,  96  A.  S.  R. 
Boskenna  Bay,  40  Fed.  91,  6  L.R.A.  192,  56  L.R.A.  884;  Gait  v.  Adams 
172;  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Express  Co.,  MacArthur  &  "M.  (D. 
Wallace,  66  Fed.  506,  24  U.  S.  App.  C)  124,  48  Am.  Rep.  742;  Summerlin 
589,  14  C.  C.  A.  257,  30  L.R.A.  161  v.  Seaboard  Air  Line  Ry.,  56  Fla.  687, 
and  note;  Steele  v.  Townsend,  37  Ala.  47  So.  557, 131  A.  S.  R.  164, 19  L.R.A. 
247,  79  Am.  Dee.  49;  Mobile  &  O.  R.  (N.S.)  191;  Atlantic  Coast  Line  R.  Co. 
Co.  V.  Hopkins,  41  Ala.  486,  94  Am.  v.  Coachman,  59  Fla.  130,  52  So.  377, 
Dee.  607;  Southern  Exp.  Go.  v.  Caper-  20  Ann.  Cas.  1047;  Western  &  A.  R. 
ton,  44  Ala.  101,  4  Am.  Rep.  118;  Co.  v.  Exposition  Cotton  Hills,  81  Ga. 
Sonthera  Exp.  Co.  v.  Crook,  44  Ala.  522, 7  S.  E.  916,  2  lijt Jl.  102 ;  Georgia 
468,  4  Am.  Rep.  140;  South  &  N.  Railroad  &  Banking  Go.  v.  Keener,  93 
A.  R.  Co.  V.  Henlein,  52  Ala.  606,  23  Ga.  808,  21  S.  E.  287,  44  A.  S.  R.  197; 
Am.  Rep.  678;  Gr^'s  Ex'r  v.  Mobile  Central  of  Georgia  Ry.  Co.  v.  Lipp- 
Trade  Co.,  55  Ala.  387,  28  Am.  Rep.  man,  110  Oa.  665,  36  S.  E.  202,  50 
729;  East  Terniessee,  V.  &  G.  R.  Co.  I4.R.A.  673;  Central  of  Georgia  R.  Co. 
ff.  Johnston,  75  Ala.  596,  51  Am.  Rep.  v.  Hall,  124  Ga.  322,  52  S.  E.  679, 110 
489;  Alabama  G.  S.  B.  Co.  o.  Thomas,  A.  S.  R.  170, 4  Ann.  Cas.  128,  4  L.R.A. 
89  Ala.  294, 7  Sa  762, 18  A.  S.  R.  119;  (N.S.}  898;  Southern  Exp.  Co.  v.  Han- 
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this  conclusion  is  reached  is  that,  by  virtue  of  the  inequality  of  the 
parties,  the  public  policy  to  be  subserved,  and  the  public  nature  of  his 
employment,  a  common  carrier  can  limit  his  liability  only  by  stipula- 
tions which  are  in  themselves  just  and  reasonable;  and  that  a  contract 
by  which  such  a  carrier  seeks  to  exempt  himself  wholly  from  liability 
for  his  own  or  his  servant's  negligence  is  unreasonable.  Moreover^ 


aw,  134  Ga.  445,  67  S.  E.  944,  137  A.  ton  v.  St.  Paul,  M.  &  M.  Ry.  Co.,  31 
S.  R.  227;  Erie  Ry.  Co.  v.  Wilcox,  84  Minn.  85,  16  N.  W.  497,  47  Am.  Rep. 
111.  239,  25  Am.  Rep.  451;  Chicago  &  781;  Hall  v.  Chicago,  St.  P.,  M.  &  O. 
N.  W.  Ry.  Co.  V.  Chapman,  133  III.  96,  Ry.  Co.,  41  Minn.  510,  43  N.  W.  391, 
24  N.  E.  417,  23  A.  S.  R.  587,  8  L.R.A.  16  A.  S.  R.  722,  5  L.R.A.  587;  John- 
508 ;  Chicago  &  N.  W.  Ry.  Co.  v.  Cal-  son  v.  Alabama  &  V.  Ry.  Co.,  69 
uraet  Stock  Farm,  194  LI.  9,  61  N.  E.  Miss.  191,  11  :-;o.  104,  30  A.  S.  R. 
1095,  88  A.  S.  R.  68  and  note;  Ohio  &  534  and  note;  Levering  v.  Union 
M.  Ry.  Co.  V.  Selby,  47  Ind.  471,  17  Transp.  &  Ins.  Co.,  42  Mo.  88,  97 
Am.  Rep.  719;  Rosenfeld  v.  Peoria,  D.  Am.  Dec.  320;  St.  Louis,  K.  C.  &  N. 
&  E.  Ry.  Co.,  103  Ind.  121,  2  N.  E.  Ry.  Co.  v.  Cieary,  77  Mo.  634,  46  Am. 
344,  53  Am.  Rep.  500;  Terre  Haute  &  Rep.  13;  McFadden  v.  Mis.souri  Pac. 
L.  R.  Co.  V.  Sherwood,  132  Ind.  129,  Ry.  Co.,  92  Mo.  343,  4  S.  W.  689,  1 
31  N.  E.  781,  32  A.  S.  R.  239,  17  A.  S.  R.  721  and  note;  Witting  v.  St. 
L.R.A.  339;  Pittsburg,  C,  C.  &  St.  L.  Louis  &  S.  F.  Ry.  Co.,  101  Mo.  631, 
Ry.  Co.  V.  Mahoney,  148  Ind.  196,  46  14  S.  W.  743,  20  A.  S.  R.  636,  10 
N.  E.  917,  47  N.  E.  464,  62  A.  S.  R.  L.R.A.  602;  Chicago,  R.  I.  &  P.  R. 
503,  40  L.R.A.  101;  RusseU  v.  Pitts-  Co.  v.  Witty,  32  Neb.  275,  49  N.  W. 
burgh,  C,  C.  &  St.  L.  Ry.  Co.,  157  183,  29  A.  S.  R.  436  and  note;  Dar- 
Ind.  305,  61  N.  E.  678,  87  A.  S.  R.  gin  v.  American  Exp.  Co.,  66  N.  H. 
214,  55  L.R.A.  253;  Hudson  v.  North-  277,  20  Ati.  328,  9  L.R.A.  453;  Russell 
em  Pac.  Ry.  Co.,  92  la.  231,  60  N.  v.  Erie  R.  Co.,  70  N.  J.  L.  808,  59  Atl. 
W.  608,  54  A.  S.  R.  550  and  note;  150,  1  Ann.  Caa.  672,  67  L.R.A.  433; 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.  d.  Capehart  v.  Seaboard  &  R.  R.  Co., 
Simpson,  30  Kan.  645,  2  Pac.  821,  81  N.  C.  438,  31  Am.  Rep.  505 ;  Phifer 
46  Am.  Rep.  104;  Pacific  Exp.  Co.  v.  Carolina  Cent.  R.  Co.,  89  N.  C.  311, 
V.  Foley,  46  Kan.  457,  26  Pac.  665,  45  Am.  Rep.  687;  Rocky  Mount  Mills 
26  A.  S.  R.  107  and  note,  12  L.R.A.  v.  Wilmington  &  W.  R.  Co.,  119  N.  C. 
799;  Orndorff  v.  Adams  Exp.  Co.,  3  693,  25  S.  E.  854,  56  A.  S.  R.  682; 
Bush  (Ky.)  194,  96  Am.  Dec.  207;  Morganton  Mfg.  Co.  v.  Ohio  R.  &  C. 
Louisville,  C.  &  L.  K.  Co.  v.  Hedger,  Ry.  Co.,  121  N.  C.  514,  28  S.  E.  474, 
9  Bush  (Ky.)  645,  15  Am.  Bep.  740;  61  A.  S.  R.  679;  MiteheU  v.  Carolina 
Sager  v.  Portsmouth,  S.  &  P.  &  E.  R.  Cent.  R.  Co.,  124  N.  C.  236,  32  S.  E. 
Co.,  31  Me.  228,  50  Am.  Dec.  659;  671,  44  L.R.A.  515;  Parker  v.  At- 
Fisher  V.  Boston  &  M.  R.  Co.,  99  Me.  lantie  C.  L.  R.  Co.,  133  N.  C.  335, 
338,  59  Atl.  532,  105  A.  S.  R.  283,  68  45  S.  E.  658,  63  L.R.A.  827;  Everett 
L.R.A.  390;  Squire  v.  New  York  Cent.  v.  Norfolk  &  S.  R.  Co.,  138  N.  C.  68, 
R.  Co.,  98  Mass.  239,  93  Am.  Dec.  50  S.  E.  557,  1  L.R.A.(N.S.)  985  and 
162  and  note;  Grace  v.  Adams,  100  note;  Welsh  v.  Pittsburg,  Ft.  W.  & 
Mass.  505,  97  Am.  Dec.  117  and  note,  C.  R.  Co.,  10  Ohio  St.  65,  75  Am. 
1  Am.  Rep.  131;  School  District  in  Dec.  490;  Cincinnati,  H.  &  D.  &  D.  & 
Medfield  v.  Boston,  H.  &  E.  R.  Co.,  M.  R.  Co.  v.  Pontius,  19  Ohio  St.  221, 
102  Mass.  552,  3  Am.  Rep.  502;  Chris-  2  Am.  Rep.  391;  Pittsburgh,  C,  C.  & 
tenson  v.  American  Exp.  Co.,  15  St.  L.  Ry.  Co.  v.  Sheppaid,  56  Ohio 
Minn.  270,  2  Am.  Rep.  122;  Shriver  St.  68,  46  N.  E.  61,  60  A.  S,  R.  732; 
V.  Sioux  City  &  St.  P.  R.  Co.,  24  Pennsylvania  Co.  v.  Shearer,  75  Ohio 
Minn.  506,  31  Am.  Rep.  353;  Moul-  St,  249,  79  N.  E.  431,  116  A.  S.  E. 
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as  a  necessary  corollary  to  the  rule  that  a  common  carrier  cannot,  and 
doee  not,  relieve  himself  of  his  character  as  a  public  carrier  merely  by 
entering  into  a  contract  with  his  employers  by  which  his  responsi- 
bility is  in  some  degree  diminished,  it  follows  that  he  cannot  by  any 
contract  throw  off  the  essential  duties  of  his  employment.  And  since 
no  principle  in  ihe  law  of  common  carriers  is  more  fundamental  than 


730,  9  Ann.  Cas.  15;  Camden  &  A.  R.  R.  Co.  v.  Southern  Seating  &  Cabinet 

Co.  V.  Baldauf,  16  Pa.  St.  67,  55  Am.  Co.,  104  Tenn.  568,  58  S.  W.  303,  78 

Dec.  481;  Leonard  u.  Hendriekson,  18  A.  S.  R.  933,  50  L.R.A.  729;  Nash- 

Pa.  St.  40,  56  Am.  Dec.  587;  PoweU  \TlIe,  C.  &  St.  L.  R.  Co.  v.  Stone,  112 

r.  Pennsylvania  R.  Co.,  32  Pa.  St.  Tenn.  348,  79  S.  W.  1031,  105  A. 

414,  75  Am.  Dec.  564;  Wolf  v.  West-  S.  R.  955;  Houtz  v.  Union  Pac.  R. 

em  Union  Tel.  Co.,  62  Pa.  St.  83,  1  Co.,  33  Utah  175,  93  Pac.  439,  17 

Am.  Rep.  387;  Empire  Transp.  Co.  v.  L.R.A.(N.S.)  628  and  note;  Kimball 

Wamsutta  Oil  Reaning  &  Mining  Co.,  v.  Rutland  &  B.  R.  Co.,  26  Vt.  247, 

63  Pa.  St.  14,  3  Am.  Rep.  515;  Ameri-  62  Am.  Dec.  567;  Mann  v.  Birchard, 

can  Exp.  Co.  v.  Second  Nat.  Bank  of  40  Vt.  326,  94  Am.  Dec.  398;  Norfolk 

Titusville,  69  Pa.  St.  394,  8  Am.  Rep.  &  W.  R.  Co.  v.  Harman,  91  Va.  601,  22 

268;  Grogan  v.  Adams  Express  Co.,  S.  E.  490,  50  A.  S.  R.  855,  44  L.R.A. 

114  Pa.  St.  523,  7  Atl.  134,  60  Am.  289;  Chesapeake  &  O.  R.  Co.  v.  Beas- 

Rep.  360;  Pennsylvania  R.  Co.  v.  ley,  Couch  &  Co.,  104  Va.  788,  52 

Raiordon,  119  Pa.  St.  577,  13  Atl.  S.  E.  566,  3  L.R.A.(N.S.)  183;  AUen 

324,  4  A.  S.  R.  670;  Crew  v.  Brad-  &  Gilbert-Ramaker  Co.  v.  Canadian 

street  Co.,  134  Pa.  St.  161,  19  Atl.  Pac.  R.  Co.,  42  Wash.  64,  84  Pac. 

500,  19  A.  S.  R.  681  and  note,  7  620,  7  Ann.  Cas.  468;  Bartelt  v.  Ore- 

L.R.A.  661;  Buck  v.  Pennsylvania  R.  gon  R.  ft  Nav.  Co.,  57  Wash.  16,  106 

Co.,  150  Pa.  St.  170,  24  Atl.  678,  30  Pac.  487,  135  A.  S.  R.  959;  Caretens 

A.  S.  R.  800  and  note;  Willoek  v.  Packing  Co.  v.  Southern  Pac.  Co„  58 

Pennsylvania  R.  Co.,  166  Pa.  St.  184,  Wash.  239,  108  Pac.  613,  27  L.R.A. 

30  AU.  948,  45  A.  S.  R.  674,  27  L.R.A.  (N.S.)  975;  Maslin  v.  Baltimore  ft  O. 

228;  AUam  v.  Pennsylvania  R.  Co.,  R.  Co.,  14  W.  Va.  180,  35  Am.  Rep. 

183  Pa.  St.  174,  38  Atl.  709,  39  L.R.A.  748;  Berry  v.  West  Virginia  &  P.  R. 

535;  Eekert  u.  Pennsylvania  R.  Co.,  Co.,  44  W.  Va.  538,  30  S.  E.  143,  67 

211  Pa.  St.  257,  60  Atl.  781,  107  A.  A.  S.  R.  781;  Bosley  v.  Baltimore  &  0. 

S.  R.  571;  Swindler  «.  HiUiard,  2  R.  Co.,  54  W.  Va.  563,  46  S.  E.  613, 

Rich.  L.  (S.  C.)  286,  45  Am.  Dee.  66  L.R.A.  871;  Cream  City  R.  Co.  v. 

732;  Baker  v.  Brinson,  9  Rich.  L.  (S.  Chicago,  M.  ft  St.  P.  Ry.  Co.,  63  Wis. 

C.)  201,  67  Am.  Dec.  548  and  note;  93,  23  N.  W.  425,  53  Am.  Rep.  267; 

Skipper  v.  Seaboard  Air  Line  Ry.,  75  Abrams  v.  Milwaukee,  L.  S.  ft  W.  Ry. 

S.  C.  276,  55  S.  E.  454,  117  A.  S.  R.  Co.,  87  Wis.  485,  58  N.  W.  780,  41 

901,  9  Ann.  Cas.  808,  7  L.R.A.(N.S.)  A.  8.  R.  55  and  note,  in  effect  orcr- 

388;  Gilliland  v.  Southern  Ry.,  85  S.  C.  ruling  Betts  v.  Farmers'  Loan  ft  Trust 

26,  67  S.  E.  20,  137  A.  S.  R.  861,  27  Co.,  21  Wis.  80,  91  Am.  Dec.  460; 

L.R.A.(N.S.)  1106;  Coward  v.  East  Courteen  v.  Kanawha .  Dispatch,  110 

Tennessee,  V.  &  G.  R.  Co.,  16  Lea  Wis.  610,  86  N.  W.  176,  55  L.R.A. 

(Tenn.)  225,  57  Am.  Rep.  226;  Mer-  182;  Ullman  v.  Chicago  etc.  Ry.  Co., 

chants*  Dispatch  Transp.  Co.  v.  Bloeh,  112  Wis.  150,  88  N.  W.  41,  88  A.  S. 

86  Tenn.  392,  6  S.  W.  881,  6  A.  S.  R.  949;  Oregon  Short  Line  R.  Co.  v, 

R.  847;  Louisville  &  N.  R.  Co.  t).  Dies,  Blyth,  19  Wyo.  410,  118  Pac.  649, 

91  Tenn.  177,  18  S.  W.  266,  30  A.  S.  119  Pac.  875,  Ann.  Cas.  1913E  288. 

R.  871  and  note;  Bird  v.  Southern  R.  72  Am.  Dec.  704  note;  10  Am.  Rep. 

Co.,  99  Tenn.  719,  42  S.  W.  451,  63  96  note;  10  Am.  Rep.  371  note;  10 

A.  S.  R.  856  and  note;  Illinois  Cent.  A.  S.  R.  185  note;  13  A.  S.  B.  783 
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that  which  seeks  to  secure  from  them  the  utmost  care  and  diligence  in 
the  performance  of  l^eir  duties,  it  necessarily  results  that  any  con- 
tract by  which  the  carrier  stipulates  against  liability  for  loss  of  or 
damage  to  goods  committed  to  his  care,  arising  from  his  own  negli- 
gence or  that  of  his  servants,  represents  an  attempt  to  put  off  one  of 
tile  essential  duties  of  his  employment  and  consequently  is  opposed  to 
public  policy  and  to  that  extent  void.'"  However,  although  a  carrier 
may  not  contract  against  his  own  negligence,  it  hsa  been  held  that  he 
may  contract  so  as  to  put  the  burden  of  proving  the  negligence  on  the 
shipper.'* 

233.  Exemption  from  Liability  Except  for  Gross  Negligence. — 

In  a  number  of  cases  the  courts  have  used  expressions  which  seem  to 
intimate  that  a  carrier  could  exempt  himself  from  liability  for  a  loss 
arising  through  his  own  or  his  servant's  ordinary  negligence,  but  not 
for  losses  arising  from  "gross"  negligence,  fraud,  or  wilful  misfeas- 
ance, as  against  these  only  is  it  considered  that  good  morals  and 
public  policy  forbid  that  they  should  be  permitted  to  stipulate."  The 
tendency  of  judicial  opinion,  however,  is  adverse  to  any  distinction 
betwe«i  gross  and  ordinary'  negligence.  In  each  case  the  negligence, 
whatever  epithet  is  employed,  is  a  failure  to  bestow  the  care  and  skill 
which  the  situation  demands.  Hence  it  is  more  strictly  accurate  to 
call  it  simply  "negligence."'*   Moreover,  even  in  those  jurisdictions 


note;  22  A.  S.  R.  452  note;  30  A.  S. 
R.  874  note;  57  A.  S.  R.  943  note; 
61  A.  S.  R.  363  note;  63  A.  S.  R. 
664  note;  1  L.R.A.  500  note;  3  L.R.A. 
342  note;  7  L.R.A.  214  note;  10  L.R.A. 
419  note;  13  L.R.A.  362  note;  12 
Ann.  Cas.  1129  note;  4  Eng.  Rul.  Cas. 
695  note;  5  Eng.  Rul.  Cas.  347  note. 

15.  New  York  Cent.  R.  Co.  v.  Lock- 
wood,  17  Wall.  357,  21  U.  S.  (L.  ed.) 
627;  Liverpool  etc.,  Co.  v.  Phenix  Ins. 
Co.,  129  U.  S.  397,  9  S.  Ct.  469,  32  U. 
S.  (L.  ed.)  788;  Alair  v.  Northern 
Pac.  R.  Co.,  53  Minn.  160,  54  N.  W. 
1072,  39  A.  S.  R.  588,  19  L.R.A.  764; 
Davis  V.  Central  Vermont  R.  Co.,  66 
Vt.  290,  29  Atl.  313,  44  A.  S.  R.  852. 

88  A.  S.  R.  95  note. 

16.  Merchants'  etc.  Transp.  Co.  v. 
Eichberg,  109  Md.  211,  71  Atl.  993, 130 
A.  S.  R.  524. 

17.  Illinois  Cent.  R.  Co.  v.  Read,  37 
111.  484,  87  Am.  Dee.  260;  Illiuois  Cent. 
R.  Co.  V.  Smyser,  38  III.  354,  87  Am. 
Dec.  301;  Illinois  Cent.  R.  Co.  v. 
Adams,  42  111.  474,  92  Am.  Dec.  85; 
Adams  Exp.  Co.  v.  Stettaners,  61  111. 
184,  14  Am.  Rep.  57;  Arnold  v.  Dli- 


nois  Cent.  R.  Co.,  83  111.  273,  25  Am. 
Rep.  383;  Chicago  &  N.  W.  Ry.  Co. 
V.  Chapman,  133  111.  96,  24  N.  E.  417, 
23  A.  S.  R.  587,  8  L.R.A.  508;  Chi- 
cago &  N.  W.  Ry.  Co.  V.  Calumet  Stock 
Farm,  194  lU.  9,  61  N.  E.  1095,  88 

A.  S.  R.  68  and  note;  Orndorff  v. 
Adams  Exp.  Co.,  3  Bosh  (Ky.)  194, 
96  Am.  Dec.  207;  Reno  ti.  Hogan,  12 

B.  .M:on.  (Ky.)  63,  54  Am.  Dec.  513; 
Whitesides  v.  Thurlkill,  12  Smedes  & 
M.  (Miss.)  599,  51  Am.  Dsc.  123;  Lev- 
ering V.  Union  T.ansp.  &  Ins.  Co.,  42 
Mo.  88,  97  Am.  Dec.  320;  Cole  v. 
Goodwin,  19  Wend.  (N.  Y.)  251,  32 
Am.  Dec.  470;  Guillaume  ti.  Hcmburgh 
&  American  Packet  Co.,  42  N.  Y.  212, 
1  Am.  Rep.  512;  Beckman  v.  Shouse, 
5  Rawle  (Pa.)  179,  28  Am.  Dec.  1i.i3; 
Meuer  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  5  S.  D.  568,  59  N.  W.  945.  49 
A.  S.  R.  898,  25  L.R.A.  81;  Black  v. 
Goodrich  Transp.  Co.,  55  Wis.  319,  13 
N.  W.  244,  42  Am.  Rep.  713. 

30  A.  S.  R.  536  note;  54  A.  S.  i£. 
557  note;  118  A.  S.  R.  79  note;  4 
Eng.  Rul.  Cas.  695  note. 

18.  Summerlin  v.  Seaboard  Air  Li)>e 
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which  lay  down  the  rule  that  a  carrier  can  by  express  contract  relieve 
himself  from  liability  for  all  losses  not  due  to  the  gross  or  wilful  neg- 
ligence of  himself  or  his  servants,  it  is  sometimes  more  than  doubtful 
whether  any  real  distinction  exists  between  the  right  of  the  carrier  to 
contract  against  liability  for  a  lose  arising  from  his  ordinary  negli- 
gence and  that  arising  from  gross  negligence,  as  a  close  reading  of 
many  of  the  cases  indicates  that  the  terms  "ordinary"  and  "gross" 
are  used  more  or  less  synonymously.**  For  these  reasons,  therefore, 
the  decided  preponderance  of  authority  seems  to  be  in  favor  of  abol- 
ishing the  vague  and  uncertain  distinctions  between  the  different  de- 
grees of  negligence,  and  to  hold  the  public  carrier  bound  whenever 
it  is  shown  that  the  loss  or  damage  is  occasioned  by  negligence  at  all, 
whether  gross  or  ordinary;  or,  in  other  words,  the  carrier  ia  bound  to 
ordinary  diligence.*" 

234.  Exemption  from  Liability  for  Gross  Negligence. — Cases  may 
be  found,  however,  supporting  the  view  that  a  carrier  may,  by  express 
contract  based  on  a  sufficient  consideration,  absolve  himself  from  all 
liability  for  loss  or  damage  resulting  from  any  and  every  degree  of 
negligence  on  the  part  of  himself  or  of  his  agents  and  servants,  no 
matter  how  gross  that  negligence  may  be,  provided  only  that  it  falls 
short  of  misfeasance  or  fraud ; '  and  this  has  even  been  laid  down  as 
a  fixed  rule."    Authorities  upholding  this  doctrine  proceed  on  the 

Ry.,  56  Fla.  687,  47  So.  557,  131  A.  Davis,  4  Ohio  St.  362,  62  Am.  Dec. 

S.  R.  164,  19  L.R.A.{N.S.)  191.  285;  Welsh  v.  Pittsburg,  Ft.  W.  & 

32  Am.  Dec.  502  note;  10  Am.  Rep.  C.  R.  Co.,  10  Obio  St.  65,  75  Am. 

377  note;  88  A.  S.  R.  99  note.  Dec.  490;  Houtz  v.  Union  Pac.  R.  Co., 

19.  Boscowitz  V.  Adams  Exp.  Co.,  93  33  Utah  175,  93  Pae.  439,  17  L.R.A. 
lU.  523,  34  Am.  Rep.  191;  Chicago  &  (N.S.)  628;  Maalin  v.  Baltimore  &  0. 
N.  W,  Ry.  Co.  V,  Chapman,  133  111.  R.  Co.,  14  W.  Va.  180,  35  Am.  Rep. 
96,  24  N.  E.  417,  23  A.  S.  R.  587,  8  748;  Bosley  v.  Baltimore  &  O.  R.  Co., 
L.R.A.  508.  54  W.  Va.  563,  46  S.  E.  613,  66  L.R.A. 

88  A.  S.  R.  98  note.  871. 

20.  East  Tennessee,  T.  &  Q.  R.  Co.      30  A.  S.  R.  536  note. 

V.  Johnston,  75  Ala.  596,  51  Am.  Rep.  1,  Baltimore  &  Ohio  R.  Co.  v.  Rath- 

489;  Pierce  «.  Southern  Pac.  Co.,  120  bone,  1  W.  Va.  87,  88  Am.  Dee.  664. 

Cal.  156,  47  Pac.  874,  52  Pac.  302,  40  4  Eng.  Rul.  Cas.  695  note. 

L.R.A.  350;  Adams  v.  Colorado  &  S.  See,  however,  Maslin  v.  Baltimore  & 

?fiT^R\lK^^'^?f'J''H  ''"V'J^  180,  Tim 

36  L.R^.(N^.)  412;  Michigan  South-  R^p.  743  growing  that  Baltimore  &  0. 
ern  &  N.  I.  R.  Co.  v.  Heaton,  37  Ind.  p   r««       T?-*i,t,™  i.  v 

448,  10  Am.  Rep.  89  and  not^;  Sager  overruled 

V.  Portsmouth,  S.  &  P.  &  E.  R.  Co.,      od'      n  a  ^    e.  r>  r,  ^ 
31  Me.  228,  50  Am.  Dec.  659;  Hull  v.  ^  ''in  o3'  ^P" 

Chicago,  St.  P.,  M.  &  O.  Ry!  Co.,  41  J.  204,  10  Am  Rep  355;  Cragin 
Minn  510,  43  N.  W.  391,  16  A.  S.  R.  ^1  ^7^°^  Co.,  51  N.  Y. 

722,  5  L.R.A.  587;  Chicago,  St.  L.  &  ^V^^^^^P"  ^ynard  v.  Syra- 
N.  0.  R.  Co.  V.  Moss,  60  Miss.  1003,  *="se'  &  N.  Y.  R.  Co.,  71  N.  Y.  180, 
45  Am.  Rep.  428;  Johnson  «.  Alabama  27  Am.  Rep.  28;  Spinetti  v.  Atlas 
&  V.  Ry.  Co.,  69  Miss.  191, 11  So.  104,  Steamship  Co.,  80  N.  Y.  71,  36  Am. 
30  A.  S.  R.  534  and  note;  Graham  v.  Rep.  579. 
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theory  that,  so  long  as  the  shipper  can  insist  that  the  carrier  shall  carry 
his  property  under  the  common  law  responsibility,  there  can  be  no 
reason  founded  in  justice,  convenience  or  public  policy  why  he  may ' 
not  voluntarily  enter  into  such  a  contract  as  pleases  him  respecting 
his  rights  and  liabilities.*  But  even  where  the  power  of  common  car- 
riers to  malce  special  contracts  has  been  carried  to  the  extent  of  en- 
abling them  to  exonerate  themselves  from  the  effects  of  gross  negli- 
gence, the  courts  have  uniformly  refused  to  permit  any  general  words 
to  accomplish  such  a  result,  and  have  insisted  t^t  where  a  carrier  seeks 
to  contract  against  the  consequences  of  his  own  negligence,  he  must 
say  so  openly  and  plainly,  so  as  not  to  be  in  the  slightest  degree  mis- 
understood, and  he  is  not  at  liberty  to  hide  the  stipulation  away  under 
any  form  of  words,  however  broad  or  formidable.  In  other  words 
where  the  language  of  a  special  contract  may  operate  without  includ- 
ing the  negligence  of  the  carrier  or  his  servants,  it  will  not  be  pre- 
sumed that  such  language  was  intended  to  include  it,  and  every 
presumption  is  against  such  intention  unless  it  is  expressed  in  un- 
equivocal terms.*  Thus,  general  words  such  as  that  "the  carrier  will 
not  be  liable  for  loss  or  detention  or  damage,"  '  or  such  as  a  release 
from  liability  "from  whatsoever  cause  arising,"  or  for  "damages  oc- 
casioned by  delays  from  any  cai^,"  will  not  relieve  the  carrier  from 
the  results  of  negligence.*  Moreover,  before  leaving  this  question  as 
to  the  carrier's  right  to  limit  his  liability  for  negligence  it  may  be  well 
to  note  that  where,  owing  to  the  character  of  his  employment,  he  be- 
comes as  to  a  pturticular  trtmsaction  merely  a  private  carriw,  there 
exists  no  doubt  as  to  his  right  so  to  restrict  his  responsibility.' 

235.  English  Rule  as  to  Limiting  Liability. — The  English  deci- 
sions prior  to  1832  respecting  a  carrier's  right  to  limit  his  liability 
were  in  entire  accord  with  the  majority  rule  in  the  United  State*  per- 
mitting no  hmitation  for  a  loss  occasioned  by  the  negligence  of  the 
carrier  or  his  servants.  Subsequently  thereto  the  law  in  this  respect 
became  very  much  relaxed,  so  much  so  that  the  weight  of  the  deci- 
sions between  1832  and  1854  established  that  carriers  might  limit 

32  Am.  Dec.  500  note;  13  A.  S.  R.  N.  E.  248,  21  A.  S.  R.  729.    See  also 

784  note;  63  A.  S.  R.  566  note;  88  A.  to  the  same  effect,  Meuer  v.  Chicago, 

S.  R.  99  note.  M.  &  St  P.  Ry.  Co.,  5  S.  D.  568,  59 

3.  Cragin  v.  New  York  Cent.  R.  Co.,  N.  W.  945,  49  A.  S.  R-  898,  25  L.R.A. 
.  51  N.  Y.  61,  10  Am.  Rep.  559.  81. 

4.  Schieffelin  v.  Harvey,  6  Johns.      5.  Westeott  v.  Fargo,  61  N.  T.  542, 
(N.  Y.)  170,  5  Am.  Dec.  206;  Perkins  19  Am.  Rep.  300. 

V.  New  York  Cent.  R.  Co.,  24  N.  Y.      6.  Mynard  v.  Syracuse,  B.  &  N.  T. 

196,  82  Am.  Dec.  282 ;  Mynard  v.  Syra-  R.  Co.,  71  N.  Y.  180,  27  Am,  Rep. 

case,  B.  &  N.  Y.  R.  Co.,  71  N.  Y.  28. 

180,  27  Am.  Rep.  28;  Canfield  v.  Baiti-      1  L.R.A.  500  note. 

more  &  0.  R.  Co.,  93  N.  Y.  532,  45     7.  Coup  r.  Wabash,  St.  L.  &  P.  Ry. 

Am.  Rep.  268;  Wheeler  v.  Oceanic  Co.,  56  Mich.  Ill,  22  N.  W.  215,  56 

Steam  Nav.  Co.,  125  N.  Y.  165,  26  Am.  Rep.  374. 
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their  responsibility  even  in  cases  of  gross  negligence,  misconduct,  or 
fraud  on  the  part  of  their  servantt.  The  abuses,  howe%'er,  arising  fmm 
the  ease  with  which  carriers  might,  under  these  decisions,  relieve 
themselves  from  all  responsibility  for  the  exercise  of  care  and  so  evade 
the  salutary  policy  of  the  common  law,  caused  the  legislature  to  inter- 
vene and  enact  the  Railway  and  Canal  Traffic  Act  of  1854,  which 
prohibited  any  limitation  of  liability  unless  the  contract  containing 
it  was  signed  by  the  parties  and  the  stipulation  itself  was  such  *'afl 
should  be  adjudged  by  the  court  or  judge  before  whom  any  question 
relating  thereto  shall  be  tried  to  be  just  and  reasonable."  *  The  bur- 
den of  proving  that  the  terms  and  conditions  sought  to  be  imposed 
are  "just  and  reasonable"  is  on  the  carrier.  Where  a  condition  ex- 
empts the  carrier  wholly  from  liability  for  the  neglect  and  default  of 
his  servants  it  is  'prima  facie  unjust  and  unreasonable,  but  it  is  not  of 
necessity  so  in  every  case.  Thus  where  a  carrier,  being  bound  to 
carry  for  a  reasonable  remuneration,  offers  to  do  so,  but  at  the  same 
time  offers  in  the  alternative  to  carry  on  the  terms  that  he  should 
have  no  liability  at  all,  and  holds  forth  as  an  inducement  a  reduc- 
tion in  the  price  below  that  which  would  reasonably  remunerate 
him  for  carrying  at  his  own  risk,  or  some  additional  advantage 
which  he  is  not  bound  to  give  to  those  who  employ  him  with  a 
common  law  liability,  a  condition  thus  offered  may  be  just  and  rea- 
sonable.' As  the  title  of  the  act  above  referred  to  indicates,  however, 
shipping  is  not  within  its  purview,  and  the  law  of  England  is  well 
settled  that  a  ship  owner  may,  by  a  specific  stipulation  to  that  effect, 
absolve  himself  from  liability  for  any  loss,  even  though  it  arises 
through  negligence.**  But  in  every  contract  for  the  carriage  of  goods 
by  a  person  holding  himself  out  as  the  owner  of  a  vessel  ready  to 
carry  them  by  water,  it  is  an  implied  term  as  the  foundation  of  the 
contoact  that  the  carrier  engages  that  his  vessel  is  tight  and  fit  for  the 
purpose  for  which  he  holds  it  forth ;  and  therefore  a  notice  generally 

8.  Peek  v.  North  Staffordshire  Ry.  reasonable"  and  therefore  permiasible 
Co.,  10  H.  L.  Cas.  473,  32  L.  J.  Q.  B.  under  the  statute,  see  the  following. 
241,  8  L.  T.  N.  S.  768, 11  W.  R.  1023,  Sutcliffe  v.  Great  Western  Ry.  Co., 
5  Eng.  Rcl.  Cas.  286.  [1910]  1  K.  B.  (Eng.)  478,  18  Ann. 

32  Am.  Dec.  498  note;  88  A.  S.  R.  Cas.  224;  Peek  v.  North  Staffordshire 

100  note.    See  also  Alair  v.  Northern  Ry.  Co.,  10  H.  L.  Cas.  473,  32  L.  J. 

Pac.  R.  Co.,  53  Minn.  160,  54  N.  W.  Q.  B.  241,  8  L.  T.  N.  S.  768, 11  W.  B. 

1072,  39  A.  S.  R.  588,  19  L.R.A.  764,  1023,  5  Eng.  Rul.  Cas.  286;  Beal  v. 

where  the  English  role  is  discussed.  South  Devon  Ry.  Co.,  5  H.  &  N.  875, 

9.  Dickson  «.  Great  Northern  Ry.  3  H.  &  C.  337,  L.  J.  Bxch.  441,  18 
Co.,  18  Q.  B.  D.  176,  56  L.  J.  Q.  B.  Eng.  Rul.  Cas.  643. 

111.  55  L.  T.  N.  S.  868,  35  W.  R.  202,     5  Eng.  Rol.  Cas.  339  et  s«g.  note. 
5  Eng.  Rol.  Cas.  358.  10.  88  A.  S.  R.  100  note.  And  see 

13  L.R.A.  518  note.  SniFPiHa. 

As  to  what  conditions  are  "just  and 
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disclaiming  or  limiting  his  responsibility  will  not  be  construed  so  as 
to  exonerate  him  from  the  duty  to  have  his  vessel  thus  tight  and  fit.** 
236.  How  Far  Liability  Is  Restricted  by  Notice. — It  may  be  re- 
garded as  the  established  American  rule  that  a  common  carrier  may 
not  restrict  or  limit  his  common  law  liability  by  general  notices,  even 
though  the  contents  of  such  notices  are  brought  home  to  the  knowl- 
edge of  the  shipper,  but  that,  in  the  absence  of  evidence  of  his  assent 
to  the  terms  thereof,  the  implication  is  as  strong  that  he  intended  to 
insist  on  his  rights  and  the  duties  of  the  carrier,  as  it  is  that  he  con- 
sented to  their  limitation  or  qualification,^*  despite  the  existence  of  a 
few  scattered  authorities  to  the  contrary.*'  In  Englandj  on  the  con- 
trary, limitations  of  liability  by  general  notices  brought  home  to  the 
owner  of  the  goods  were,  for  a  considerable  time,  sustained  by  the 
courts — with  the  frequent  expression  of  regret,  however,  by  distin- 
guished judges,  that  it  had  ever  been  so  held — until  at  length  the 


11.  Lyon  V.  Mells,  5  East  428,  7  Rer. 
Rep.  726,  5  Eng.  Rul.  Cas.  266  and 
note. 

12.  York  Mfg.  Co.  e.  Illinois  Cent. 
R.  Co.,  3  Wall.  170,  18  U,  S.  (L. 
ed.)  107;  Southern  Exp.  Co.  v.  Crook, 
44  Ala.  468,  4  Am.  Rep.  140;  Atlantic 
Coast  Line  R.  Co.  v.  Coachman,  59  Fla. 
130,  52  So.  377,  20  Ann.  Cas.  1047; 
Southern  Exp.  Co.  v.  Newby,  36  Qa. 
635,  91  Am.  Dec.  783;  Wallace  v.  Mat- 
thews, 39  Ga.  617,  99  Am.  Dec.  473; 
Georgia  R.  Co.  v.  Spears,  66  Ga.  485, 
42  Am.  Rep.  81 ;  Central  of  Georgia  R. 
Co.  V.  Hall,  124  Ga.  322,  52  S.  E. 
679, 110  A.  S.  R.  170,  4  Ann.  Cas.  128, 
4  L.R.A.(N.S.)  898;  Western  Transp. 
Co.  V.  NewhaU,  24  111.  466,  76  Am. 
Dec  760;  Illinois  Cent.  R.  Co.  v. 
Frankenberg,  54  111.  88,  5  Am.  Rep. 
92;  Merchants*  Despatch  Transp.  Co. 
V.  Furthmann,  149  111.  66,  36  N.  E. 
624,  41  A.  S.  R.  265;  Bennett  v.  Ameri- 
can Exp.  Co.,  83  Me.  238,  22  Atl.  159, 
23  A.  S.  R.  744, 13  L.R.A.  33;  McMil- 
lan V.  Michigan  S.  &  N.  I.  R.  Co.,  16 
Mich.  79,  93  Am.  Dec.  208;  Moses  v. 
Boston  &  M.  R.  Co.,  24  N.  H.  71,  55 
Am.  Dec.  222;  Moses  v.  Boston  &  M. 
R.  Co.,  32  N.  H.  523,  64  Am.  Dec. 
381  and  note;  McDuffee  v.  Portland 
&  R.  R.  Co.,  52  N.  H.  430, 13  Am.  Rep. 
72;  HoUister  v.  Nowlen,  19  Wend.  (N. 
Y.)  234,  32  Am.  Dec.  455;  Cole  v. 
Goodwin,  19  Wend.  (N.  Y.)  251,  32 
Am.  Dec.  470  and  note;  Dorr  v.  New 


Jersey  Steam  Nav.  Co.,  11  N.  Y.  485, 
62  Am.  Dec.  125  and  note;  Bissell  v. 
New  York  Cent.  R.  Co.,  25  N.  Y.  442, 
82  Am.  Dec.  369;  Blossom  v.  Dodd,  43 
N.  Y.  264,  3  Am.  Rep.  701 ;  Kirkland 
V.  Dinsmore,  62  N.  Y.  171,  20  Am. 
Rep.  475;  Graham  v,  Davis,  4  Ohio 
St.  362,  62  Am.  Dec.  285;  Welsh  v. 
Pittsburg,  Ft.  W.  &  C.  R.  Co.,  10 
Ohio  St.  65,  75  Am.  Dec.  490;  Mathis 
V.  Southern  R.  Co.,  65  S.  C.  271,  43 
S.  E,  684,  61  L.R.A.  824;  Farmers'  & 
Mechanics'  Bank  v.  Champlain  Transp. 
Co.,  23  Vt.  186,  56  Am.  Dec.  68  and 
note ;  Kimball  v.  Rutland  &  B.  R.  Co., 
26  Vt.  247,  62  Am.  Dec.  567  and  note; 
Blumenthal  v.  Brainerd,  38  Vt.  402,  91 
Am.  Dec.  349. 

50  Am.  Dec.  666  note;  93  Am.  Dee. 
162  note;  88  A.  S.  R.  78  note;  5  Eng. 
Rul.  Cas.  345  note. 

13.  Sager  v.  Portsmouth,  S.  &  P.  & 
E.  R.  Co.,  31  Me.  228,  50  Am.  Dec. 
659;  Barney  v.  Prentiss,  4  Har.  &  J. 
(Md.)  317,  7  Am.  Dec.  670;  Capehart 
V.  Seaboard  &  R.  R.  Co.,  81  N.  C.  438, 
31  Am.  Rep.  505;  Beckman  v.  Shoose, 
5  Rawie  (Pa.)  179,  28  Am.  Dec.  653; 
Atwood  V.  Reliance  Transp.  Co.,  9 
Watts  (Pa.)  87,  34  Am.  Dec.  503; 
Camden  &  A.  R.  Co.  v.  Baldonf ,  16  Pa. 
St.  67,  55  Am.  Dec.  481;  Pennsylvania 
Cent.  R.  Co.  v.  Sehwarzenberger,  45 
Pa.  St.  208,  84  Am.  Dec.  490. 

32  Am.  Dec.  502  note;  64  Am.  Dec. 
393  note;  5  Eng.  Rul.  Cas.  343  note. 
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evil  was  remedied  by  an  act  of  Parliament.**  A  notice,  therefore,  is 
now  generally  treated  merely  as  a  proposal  for  a  contract,  the  accept- 
ance of  which  must  be  shown  in  order  to  bind  the  party  to  whom  such 
proposal  is  made.  But  when  the  terms  of  a  notice  are  just  and  rea- 
sonable, are  brought  home  to  the  knowledge  of  the  shipper  before  or 
at  the  time  of  the  delivery  of  the  goods,  and  are  a^nted  to  by  him, 
the  notice  and  assent  are  equivalent  to  an  express  contract  between  the 
parties.  1*  The  question,  then,  as  to  what  constitutes  sufficient  evi- 
dence of  assent  on  the  part  of  the  shipper  is  one  of  great  practical 
importance,  and  one  on  which  there  exists  considerable  diversity  of 
opinion,  for  which  unfortunate  result  two  circumstances  may  be  said 
to  be  largely  responsible.  The  first  of  these  is  the  fact  that  a  carrier 
is  bound  by  law  to  carry  all  such  goods  as  he  is  accustomed  to  carry,  or 
be  liable  to  an  action  for  refusing.  Were  it  not  for  this  principle,  it 
seems  that  when  a  carrier  has  given  notice  that  he  will  carry  goods  on 
certain  conditions  only,  and  t£e  shipper,  with  full  knowledge  of  this 
notice,  continues  to  deliver  his  goods  to  him  for  carriage,  he  should 
be  considered  as  agreeing  that  they  shall  be  carried  according  to  the 
terms  of  the  notice.  The  other  circumstance  is  the  well-known  fact 
that  in  modem  times  carriers  have  endeavored,  by  the  most 
sweeping  provisions  in  their  notices,  to  shirk  and  evade  every  kind  of 
responsibility  for  the  safe  conveyance  of  property  intrusted  to  them, 
and  this  fact  has,  in  this  country  at  least,  led  the  courts  to  scrutinize 
very  closely  the  evidence  of  the  shipper's  assent  to  tiie  contract  im- 
posed on  him  by  the  carrier.** 

237.  Exception  in  Favor  of  Reasonable  Regulations. — Before  tak- 
ing up  the  consideration  of  the  question  as  to  what  constitutes  assent, 
however,  it  may  be  well  to  state  that  there  is  one  exception  to  the 
general  American  rule  that  a  common  carrier  cannot  limit  his  lia- 
bility by  notice  merely,  without  evidence  of  the  shipper's  assent  to  its 
terms  and  conditions.  This  exception  comprehends  such  reasonable 
regulations  as  the  carrier  may  adopt  with  reference  to  the  manner  of 
the  delivery  and  entry  of  parcels,  and  the  information  to  be  given  to 
him  of  their  contents,  the  rates  of  freight  and  the  like;  as,  for  ex- 
ample, that  he  will  not  be  responsible  for  goods  above  the  value  of  a 
certain  sum  unless  they  are  entered  as  such  and  paid  for  accordingly.*^ 

14.  See  Moses  «.  Boston  &  M.  R.  Co.,  Judson  v.  Western  R.  Corp.  6  Allen 
24  N.  H.  71,  55  Am.  Dec.  222;  HolUs-  (Mass.)  486,  83  Am.  Dec.  646;  Buck- 
ler V.  Nowlen,  19  Wend.  (N.  Y.)  2.34,  land  v.  Adams  Express  Co.,  97  Mass. 
32  Am.  Dec.  455;  Qrabam  v.  Davis,  124,  93  Am.  Dec.  68;  Blumenthal  v. 
4  Ohio  St.  362,  62  Am.  Dec.  285.  Brainerd,  38  Vt.  402,  91  Am.  Dec.  349. 

17  L.RA.(N.S.)  628  note;  5  Eng.  93  Am.  Dec.  230  note. 

Rul.  Cas.  344  note.  16.  32  Am.  Dec.  503  note. 

15.  Louisville,  C.  &  L.  R.  Co.  v.  17.  Coupland  v.  Housatonic  R.  Co., 
Hedger,  9  Bush  (Ky.)  645,  15  Am.  61  Conn.  531,  23  Atl.  870,  15  L.R.A. 
Rep.  740;  Fillebrown  v.  Orand  Trunk  534;  Atlantic  Coast  Line  R.  Co.  v. 
Ry.  Co.,  55  Me.  462,  92  Am.  Dec.  606;  Coachman,  69  Fla.  130,  52  So.  377,  20 
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In  like  manner,  carriers  may,  by  a  general  notice,  protect  themselves 
against  liability  for  the  loss  or  injury  of  merchandise  unless  it  is  prop- 
erly packed  or  arranged  for  transportation  so  that  it  may,  with  reason- 
able diligence  and  care,  be  safely  and  securely  Cforied.^^  The  grounds 
on  which  the  American  courts  base  the  justice  of  this  exception  are, 
the  right  of  the  carrier  to  have  this  information,  in  order  that  he  may 
be  able  to  vary  his  charges  and  determine  the  care  which  he  ought  to 
bestow  on  the  goods,  and  the  fraud  that  mi^t  be  practiced  on  him  by 
withholding  such  information.^*  Or,  as  has  been  asserted  by  some 
courts,  a  distinction  is  made  between  those  stipulations  which  seek  to 
discharge  carriers  from  duties  which  the  law  imposes  on  them,  and 
those  which  are  said  to  be  designed  simply  to  insure  good  faith  and  fair 
dealing  on  the  part  of  shippers.^  This  distinction  has  not  always 
been  followed,  even  in  those  jurisdictions  where  it  has  been  laid  down 
expressly,'  and  as  regards  stipulations  restricting  the  liability  of  the 
carrier  to  a  certain  sum  unless  a  higher  sum  is  named,  its  application 
is  of  very  doubtful  validity.*  And,  at  all  events,  where  the  carrier 
does  not  give  any  notice  and  makes  no  inquiry  of  the  shipper  as  to  the 
value  of  the  goods,  he  will  be  liable  for  their  full  value.  Furthermore, 
where  the  value  of  goods  is  apparent  a  statement  of  their  value  is  un- 
necessai'y.' 

238.  What  Constitntes  Assent  in  General. — It  is  but  seldom  tliat 

the  parties  to  a  contract  of  carriage  meet,  discuss  the  terms,  and  then 
incorporate  them  into  a  bill  of  lading.  The  practical  difficulty  of 
bringing  the  carrier  and  the  shipper  together  in  this  manner  has  led 
to  the  adoption  by  carriers  of  printed  forms,  which,  while  they  con- 
stitute a  receipt  for  the  goods  delivered  for  carriage,  at  the  same  time 
often  contain  stipulations  purporting  to  bind  the  shipper  to  a  contract 
limiting  the  liability  of  the  carrier.  These  stipulations  are,  as  has 
been  seen,  ineffective  as  limitations,  until  assented  to  by  the  consignor. 
In  the  absence,  therefore,  of  express  assent,  it  becomes  necessary  to 
determine  what  is  necessary  and  what  sufficient  to  give  rise  to  an  im- 
plied acceptance  on  the  part  of  the  shipper,  to  the  terms  proposed  by 
the  carrier  in  the  printed  bill  of  lading.*  It  must  not,  however,  be 
inferred  Uiat,  in  the  absence  of  a  statute  requiring  it,  a  contract  of 

Ann.  Cas.  1047;  Western  Transp.  Co.  Allen  (Mass.)  486,  83  Am.  Dec.  646. 

V.  Newhall,  24  III.  466,  76  Am.  Dec.  19.  32  Am.  Dec.  506  note. 

760;  Oppenheimer  v.  United  States  20.  Oppenheimer  v.  United  States 

Exp.  Co.,  69  III.  62, 18  Am.  Rep.  596;  Exp.  Co.,  69  III.  62, 18  Am.  Rep,  596. 

Boscowitz  V.  Adams  Exp.  Co.,  93  III.  1.  See  Adams  Exp.  Co.  r.  Stettaners, 

523,  34  Am.  Rep.  191;  McMillan  t>.  61  111.  184,  14  Am.  Rep.  57, 

Michigan  S.  &  N.  I.  R.  Co.,  16  Mich.  2.  88  A.  S.  R.  79  note.    See  infra, 

79,  93  Am.  Dec.  208.  par.  246  et  seq. 

42  Am.  Dec.  498  note;  61  A.  S.  R.  3.  Southern  Exp.  Co.  v.  Crook,  44 

366  note;  88  A.  S.  R.  79  note.  See  also  Ala.  468,  4  Am.  Rep.  140. 

infra,  par.  246  et  seq.  32  Am.  Dec.  506  note. 

18.  Judson  V.  Western  R.  Corp.  6  4.  See  Bills  of  Lading,  ante,  p.  7. 
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affreightment  need  be  in  writing.  In  ordinary  practice  a  receipt  or 
bill  of  lading  is  issued  by  the  carrier  on  the  acceptance  of  goods  by  it 
for  carriage,  but  in  default  thereof  parol  proof  of  a  special  agreement 
between  the  shipper  and  the  carrier  may  be  introduced.'  As  a  gen- 
eral rule  it  may  be  stated,  despite  the  existence  of  some  authorities  to 
the  contrary,*  that  the  assent  of  a  shipper  to  the  terms  contained  in 
a  bill  of  lading,  if  just  and  reasonable,  will  be  presumed  from  his  ac- 
ceptance of  it  without  dissent  at  the  time  of  shipment.'   A  fortiori  if 

5.  Roberts  v.  RUey,  15  La.  Ann.  103,  ton,  44  Ala.  101,  4  Am.  Bep.  118, 
77  Am.  Dec.  183;  Atwell  v.  Miller,  11  where  the  question  is  left  undecided. 
Md.  348,  69  Am.  Dec.  206.  7.  Steele  v.  Townsend,  37  Ala.  247, 

12  Ann.  Cas.  1124  note.    And  see  79  Am.  Dec.  49  and  note;  St.  Louis,  I. 

Bills  OP' Lading,  an(e,  p.  4.  M.  &  S.  Ry.  Co.  v.  Weakly,  50  Ark. 

6.  Southern  Exp.  Co.  v.  Hanaw,  134  397,  8  S.  W.  134,  7  A.  S.  R.  104;  Gait 
Ga.  445,  67  S.  E.  944,  137  A.  S.  R.  v.  Adams  Express  Co.,  MacArthur  ft 
227;  Illinois  Cent.  R.  Co.  t).  Smyser,  38  M.  (D.  C.)  124,  48  Am.  Rep.  742; 
111.  354,  87  Am.  Dec.  301;  Adams  Exp.  Kavanaugh  v.  Southern  R.  Co.,  120  Ga. 
Co.  V.  Stettaners,  61  111.  184,  14  Am.  62,  47  S.  E.  526, 1  Ann.  Cas.  705  {ap- 
Rep.  57;  Erie  &  W.  Transp.  Co.  v.  plying  the  law  of  another  jurisdic- 
Dater,  91  111.  195,  33  Am.  Rep.  51;  tion) ;  Adams  Exp.  Co.  w.  Carnahan,  29 
Chicago  &  A.  R.  Co.  «.  Davis,  159  HI.  Ind.  App.  606,  63  N.  E.  245,  64  N.  E. 
53,  42  N.  E.  382,  50  A.  S.  R.  143;  647,  94  A.  S.  R.  279;  Pacific  Exp.  Co. 
Chicago  &  N.  W.  Ry.  Co.  v.  Calumet  v.  Foley,  46  Kan.  457,  26  Pae.  665,  26 
Stock  Farm,  194  111.  9,  61  N.  E.  1095,  A.  S.  R.  107,  12  L.R.A.  799;  Grace  v. 
88  A.  S.  R.  68  and  note;  Wabash  R.  Adams,  100  Mass.  505,  97  Am.  Dec. 
Co.  V.  Thomas,  222  111.  337,  78  N.  E.  117,  1  Am.  Rep.  131;  Hoadley  r. 
777,  7  L.R.A.(N.S.)  1041;  Benson  v.  Northern  Transportation  Co.,  115 
Oregon  Short  Line  R.  Co.,  35  Utah  Mass.  304,  15  Am.  Rep.  106;  McMil- 
241,  99  Pac.  1072, 136  A-  S.  R.  1052,  Ian  v.  Michigan  S.  &  N.  I.  R.  Co.,  16 
19  Ann.  Cas.  803.  Mich.  79, 93  Am.  Dee.  208 ;  Christenson 

32  Am.  Dec.  504  note.'  v.  American  Exp.  Co.,  15  Minn.  270,  2 

However,  even  in  those  jurisdictions  Am.  Rep.  122;  St.  Louis,  K.  C.  &  N. 

where  it  is  held  that  assent  to  provi-  Ry.  Co.  t>.  Cleary,  77  Mo.  634,  46  Am. 

sions  limiting  the  liability  of  a  carrier  Rep.  13;  Whitnack  v.  Chicago,  B.  & 

cannot  and  should  not  be  implied  mere-  Q.  R.  Co.,  82  Neb.  464, 118  N.  W.  67, 

ly  from  the  receipt  without  objection  130  A.  S.  R.  692,  19  L.R.A.(N.S.) 

of  a  bill  of  lading  eontaining  stipola-  1011;  Belger  v.  Dinsmore,  51  N.  Y. 

tions  of  such  a  nature,  the  role  goes  no  166,  10  Am.  Rep.  575 ;  Collender  v. 

further  Uian  to  require  some  other  evi-  Dinsmore,  55  N.  Y.  200,  14  Am.  Rep. 

denee  of  assent  than  the  mere  receipt  224;  Steers  v.  Liverpool,  N.  Y.  &  P. 

of  the  bill  of  lading  before  any  pre-  Steamship  Co.,  57  N.  Y.  1, 15  Am.  Rep. 

sumption  of  acceptance  of  the  terms  by  453 ;  Germania  Fire  Ins.  Co.  v.  Memp- 

tiie  shipper  can  arise.   If,  therefore,  it  his  &  C.  R.  Co.,  72  N.  Y.  90,  28  Am. 

•is  shown  that  the  latter  has  read  with-  Rep.  113;  HiU  v.  Syracuse,  B.  &  N.  Y. 

ont  objection  the  terms  of  the  bill  of  R.  Co.,  73  N.  Y.  351,  29  Am.  Rep.  163; 

lading,  his  assent  thereto  will  be  pre-  Moi^anton  Mfg.  Co.  v.  Ohio  R.  &  C. 

Bumed,  and  consequently  the  statement  Ry.  Co.,  121  N.  C.  514,  28  S.  E.  474, 

made  in  some  of  the  opinions  that  ex-  61  A.  S.  R.  679 ;  Ballou  v.  Earle,  17  R. 

press  assent  is  required  is  not  accurate.  I.  441,  22  Atl.  1113,  33  A.  S.  R.  881, 

But  the  onus  of  proving  such  assent  14  L.R.A.  433;  Merchants'  Dispatch 

is  always  on  the  carrier.   88  A.  S.  R.  Transp.  Co.  «.  Bloch,  86  Tenn.  392,  6 

80  note;  Ann.  Cas.  1913D  984  note.  S.  W.  881,  6  A.  S.  R.  847;  Ryan  v. 

See  also  Soutbern  Exp.  Co.  v.  Caper-  Missouri,  K.  ft  T.  Ry.  Co.,  65  Tex.  13, 
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the  shipper  himself  prepares  the  bill  of  lading  or  receipt  which  con- 
tains limitations  on  the  carrier's  liability,  he  will  be  bound  thereby, 
and  be  estopped  from  claiming  that  he  was  unaware  of  its  contents.^ 
Whether  or  not  a  shipper  has  signed  a  bill  of  lading  is,  unless  tliere  is 
a  statute  requiring  his  signature,'  wholly  immaterial.'®  Nor  is  this 
presumption  of  assent  at  all  affected  by  the  fact  that  the  party  accept- 
ing the  bill  of  lading  failed  to  read  it  and  did  not  know  its  contents. 
If  he  has  signed  the  instrument,  or  if,  witliout  agning,  he  has  re- 
ceived it  without  any  objection  to  the  terms  contained  therein,  he 
cannot  afterward  overcome  the  implication  of  assent  arising  from  these 
facts,  by  proof  that  he  neglected  or  failed  to  apprise  himself  of  the 
contents  of  the  bill  of  lading.*^  However,  any  act  of  fraud  perpe- 
trated on  the  shipper  by  the  carrier — as,  for  instance,  where  the  for- 
mer was  purposely  misled  by  the  latter's  agent,  and  induced  to  sign 
an  acreenient  stipulating  for  a  limitation  of  liability  without  being 
afforded  time  for  examination,  under  the  false  assurance  Uiat  it  was 


57  Am.  Rep.  589;  Davis  v.  Central  10.  Boseowitz  v.  Adams  Exp.  Co., 

Vermont  R,  Co.,  66  Vt.  290,  29  Atl.  93  111.  523,  34  Am.  Hep.  191;  Ryan 

813,  44  A.  S.  R.  852;  Morrison  v.  v.  Missouri,  K.  &  T.  Ry.  Co.,  65  Tex. 

Pliillips  &  Colby  Construction  Cp.,  44  13,  57  Am.  Rep.  589. 

Wis.  405,  28  Am.  Rep.  599.  88  A.  S.  R.  80  note. 

88  A.  S.  R.  81  note;  12  Ann.  Cas.  11.  St  Louis,  I,  H.  &  S.  Ry.  Co. 

1126  note;  20  Ann.  Cas.  232  note;  Ann.  v.  "Weakly,  50  Ark.  397,  8  S.  W.  134, 

Cas.  19] 3D  984  note:  5  Eng.  Rul.  Cas.  7  A.  S.  R.  104;  St.  Louis  &  S.  F.  R. 

347  note.   And  see  Bills  of  Ladino,  Co.  v.  Pearce,  82  Ark.  353,  101  S, 

ante,  p.  8  et  8eq.  W.  760,  118  A.  S.  R.  75,  12  Ann. 

See,  however,  Madan  v.  Sherard,  73  Cas.  125;  Atlantic  Coast  Litae  R.  Co. 

N.  T.  329,  29  Am.  Rep.  153,  for  eir-  v.  Dexter,  50  Fla.  180,  39  So.  634, 

eumstanccs  under  which  the  deliveiy  111  A.  S.  R.  116;  Kansas  City,  St. 

of  a  receipt  was  held  not  to  create  a  J.  &  C.  B.  R.  Co.  v.  Simpson,  30 

contract  according  to  its  terms,  bat  Ean.  645,  2  Pae.  821,  46  Am.  Rep. 

the  question  was  lett  to  the  jury  to  de-  104;  McFadden  v.  Missouri  Pae.  Ry. 

termine  whether  or  not  assent  thereto  Co.,  92  Mo.  343,  4  S.  W.  689,  1  A. 

was  givffli.  S.  R.  721;  Dnntley  «.  Boston  ft  M. 

8.  Wallace  v.  Matthews,  39  Qa.  617,  R.  Co.,  66  N.  H.  263,  20  Atl.  327,  49 
99  Am.  Dec.  473;  Durgin  v.  American  A.  S.  R.  610,  9  L.R.A.  449;  Durgin 
Exp.  Co.,  66  N.  H.  277,  20  Atl.  328,  tj.  American  Exp.  Co.,  66  N.  H.  277, 
9  t.R.A.  453;  Ferrin  v.  United  States  20  Atl.  328,  9  L.R.A:  453;  Kirhland 
Exp.  Co.,  78  N.  J.  L.  515,  74  Atl.  462,  v.  Dinsmore,  62  N.  Y.  171,  20  Am. 
28  L.R.A.(N.S.)  645  and  note;  Oreen-  Rep.  475;  Hill  v.  Syracuse,  B.  &  N. 
wald  V.  Barrett,  199  N.  T.  170.  92  N,  Y.  R.  Co.,  73  N.  Y.  351,  29  Am.  Rep. 
E.  218,  35  L.R.A.(N.S.)  971.  163;  Baker  v.  Atlantic  Coast  Line  R. 

9.  Hartwell  v.  Northern  Pae.  Exp.  Co.,  82  S.  C.  148,  63  S.  E.  611,  12 
Co.,  5  Dak.  463,  41  N.  W.  732,  3  A.  S.  R.  873;  Nashville,  C.  &  St.  L. 
L.R.A.  342;  Kavanaugh  v.  Southern  R.  Co.  v.  Stone,  112  Tenn.  348,  79 
R.  Co.,  120  Ga.  62,  47  S.  E.  526,  1  S.  W.  1031,  105  A.  S.  R.  955;  Mor- 
Ano.  Cas.  705;  Kirby  v.  Western  rison  v.  Phillips  &  Colby  Construction 
Uuion  Tel.  Co.,  4  S.  D.  105,  55  N.  Co.,  44  Wis.  405,  28  Am.  Rep.  599. 
W.  759,  46  A.  S.  R.  765,  30  L.R.A.  25  A.  S.  R.  664  note;  7  L.R.A.  215 
612,  4  S.  D.  439,  57  N.  W.  199,  30  note;  10  L.R.A.  419  note;  12  Ann.  Cas, 
LJI.A.  620  1126  note;  Ann.  Cas.  1913D  984  note. 
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a  pass — will  serve  to  prevent  the  operation  of  this  rule.**   But  where 

it  does  not  appear  that  any  fraud  or  imposition  was  practiced,  nor  that 
any  mistake  intervened,  the  law  considers  that  the  general  interests 
of  the  community  are  best  subserved  by  leaving  every  man  to  the 
protection  of  his  own  observation  and  diligence,  and  so  conclusively 
presumes  that  the  shipper  has  become  acquainted  with  its  contents. 
If  he  does  not  do  so,  the  consequences  of  his  own  folly  and  negligence 
must  rest  on  hin^lf.*'  This  principle  has  been  applied  even  where 
the  shipper  was  unable  to  read,  it  not  appearing  that  .the  carrier  was 
awfu*e  of  that  fact.'* 

239.  Usage  or  Custom  as  Limiting  Liability. — There  is  some  au- 
thority for  the  view  that  a  special  contract  limiting  the  carrier's  lia- 
bility may  be  implied  from  proof  of  usage,  where  the  latter  is  of  suf- 
ficiently long  duration."  As  a  general  proposition,  however,  it  may 
be  stated  that  a  custom  cannot  require  that  a  shipper  shall  expressly 
agree  to  a  limitation  of  his  right  to  damages.  This  is  because  the 
law  of  the  land  regulates  such  matters,  and  fixes  a  carrier's  liability  on 
its  failure  to  perform  certain  duties  and  obligations ;  and  when  so  fixed 
a  custom  cannot  extinguish  it,  or  require  the  injured  party  to  limit  it 
by  agreement,  for,  although  a  usage  sought  to  be  invoked  may  have 
all  the  elements  of  a  usage  as  to  certainty,  uniformity^  notoriety  and 
reasonableness,  still  it  cannot  be  good  if  it  is  contrary  to  law  or  public 
policy.*'  Hence  a  custom  of  railroads  not  to  receive  for  transporta- 
tion any  freight  except  under  certain  conditions  modifying  their 
common-law  liability  will  not  be  sustained,  no  matter  how  common 
and  uniform  it  may  be,  since  railroads  cannot  legally  refi^  to  carry 
goods  offered  for  shipment,  and  consequently  they  have  no  right  to 
demand  of  a  shipper  a  waiver  of  his  rights  as  a  condition  precedent  to 
receiv'ing  such  freight." 

240.  Receipt  of  Bill  of  Lading  after  Shipment. — ^In  order,  how- 
ever, that  assent  may  be  implied  from  the  mere  acceptance  of  a  bill  of, 
lading  without  dissent,  the  instrument  must  be  issued  by  the  carrier 

12.  Black  V.  Wabash,  St.  L.  &  P.  Am.  Dec.  468;  Miller  v.  Georgia  Rail- 
R.  Co.,  Ill  III.  351,  53  Am.  Rep.  628.  road  &  Banking  Co.,  88  Ga.  563,  15 

13.  Mulligan  v.  Elinois  Cent.  Ry.  S.  E.  316,  30  A.  S.  R.  170,  18  L.R.A. 
Co.,  36  Ta.  181.  14  Am.  Rep.  514;  323;  Wilde  v.  Merchants'  Despatch 
St.  Louis  &  S.  F.  R.  Co.  v.  Gorman,  Transp.  Co.,  47  la.  247,  29  Am.  Rep. 
79  Kan.  643,  100  Pao.  647,  28  L.R.A.  479.  And  see  generally  Usages  and 
(N.S.)  637;  Grindle  v.  Eastern  Exp.  Customs. 

Co.,  67  Me.  317,  24  Am.  Rep.  31;  Grace  16.  Boon  v.  The  Belfast,  40  Ala.  184, 

V.  Adams,  100  Mass.  505,  97  Am.  Dec.  88  Am.  Dec.  761;  Missouri  Pac.  Ry. 

117,  1  Am.  Rep.  131;  McAfillan  «.  Co.  v.  Fagan,  72  Tex.  127,  9  S.  W. 

Michigan  S.  &  N.  I.  R.  Co.,  16  Mich.  749,  13  A.  S.  R.  776,  2  L.R.A.  75. 

79,  93  Am.  Dec.  208 ;  St.  Louis,  K.  C.  93  Am.  Dec.  167  note. 

&  N.  Ry.  Co.  V.  Cleary,  77  Mo.  634,  17.  Missouri  Pac.  Ry.  Co.  v.  Fagan, 

46  Am.  Rep.  13.  72  Tex.  127,  9  S.  W.  749, 13  A.  S.  R. 

14.  88  A.  S.  R.  83  note.  776,  2  L.R.A.  75  and  note. 
16.  Cooper  v.  Berry,  21  Ga.  526,  68 

779 


Digitized  by 


Goo 


%  240 


CARRIERS 


4  R.  C  L. 


and  accepted  by  the  shipper  at  or  before  the  time  of  shipment  of  the 
goods.  If  the  goods  have  been  received  by  the  carrier  under  an  oral 
or  a  written  contract,  a  subsequent  issuance  by  him  of  a  bill  of  lading 
purporting  to  alter  the  terms  of  this  contract  in  any  particular  can- 
not affect  the  rights  of  the  shipper  under  the  previous  contract,  in  the 
absence  of  some  evidence  of  his  assent  to  the  terms  of  the  bill  of  lading 
other  than  his  mere  receipt  of  it  without  objection.  The  rule  that  all 
prior  oral  negotiations  are  deemed  to  be  merged  in  a  subsequent  writ- 
ten contract  is  ici  such  case  plainly  inapplicable.  The  bill  of  lading 
does  not  form  a  subsequent  written  contract  until  its  terms  are  accept- 
ed by  the  shipper,  and  such  acceptance  will  not  be  presumed  merely 
from  a  failure  to  object  to  its  items.  Various  reasons  are  given  for 
this  qualification  of  the  general  rule  that  assent  to  its  terms  will  be 
presumed  from  the  acquiescent  receipt  of  a  bill  of  lading.  It  is  said 
that  the  carrier  having  engaged  to  carry  on  certain  terms,  any  subse- 
quent attempt  to  limit  his  lidt>ility  or  change  the  terms  of  the  con- 
tract must  be  supported  by  a  new  or  additional  consideration  before  it 
can  become  effective.*®  Another  reason  suggested  is  that  the  shipper, 
having  parted  with  the  control  of  the  goods,  is  in  no  position  to  resist 
the  attempted  limitation  of  liability  of  the  ciurier,  by  reclaiming  the 
goods  and  shipping  them  by  another  route,  and  that  his  assent  can- 
not, therefore,  be  said  to  have  been  fairly  and  freely  given,  and  will 
not,  for  that  reason,  avail  the  carrier.^*  Still  a  third  ground  and  that 
supported  by  the  greatest  number  of  authoritira  is  that  the  shipper, 
having  previously  entered  into  a  special  verbal  agreement,  may  right- 
fully assume,  in  the  absence  of  notice  to  that  effect,  that  such  oral 
contract  is  embodied  in  the  paper  or  receipt,  or  at  least  that  the  receipt 
contfuns  nothing  contrary  to  it,  and  that  it  is  in  the  nature  of  a  direct 
fraud  or  cheat  for  the  company  or  its  agents,  after  having  entered  into 
a  verbal  agreement,  thus  wrongfully  to  insert  a  contract  of  an  entirely 
different  character,  and  present  it  to  the  party  without  directing  his 
attention  expressly  to  it  and  procuring  his  assent.*^  But  whatever 
the  true  basis  of  the  rule,  it  is  well  established,  and  the  authorities 
are  uniform  in  requiring,  that  actual  assent  be  shown  to  a  bill  of  lad- 
ing by  which  it  is  attempted  to  supersede  a  contract  previously  entered 
into.*  This  qualification  of  the  rule  that  assent  will  be  presumed 
from  acceptance  of  a  bill  of  lading  without  dissent  is,  however,  itself 
subject  to  a  qualification.   If  the  bill  of  lading,  although  issued  and 

18.  88  A.  S.  R.  84  note.  v.  Furthmann,  149  Dl.  66,  36  N.  E.  624, 

19.  Oermania  Fire  Ins.  Co.  t>.  Mem-  41  A.  S.  R.  265;  Wilde  v.  Merchants' 
phis  &  C.  R.  Co.,  72  N.  Y,  90,  28  Am.  Despatch  Transp.  Co.,  47  la.  247,  29 
Rep,  113,  Am.  Rep.  479 ;  McGregor  v.  Oregon  R. 

7  L.R.A.  216  note.  &  Nav.  Co.,  50  Ore.  527,  93  Pac.  465, 

20.  Strohn  v.  Detroit  &  M.  Ry.  Co.,  14  L.R.A.(N.S.)  668;  Strohn  t>.  De- 


21  "Wis.  554,  94  Am.  Dec.  564. 
1.  Mer<^)ants'  D^pateh  Transp.  Co. 


troit  &  M.  Ry.  Co.,  21  Wis.  554,  94 
Am.  Dec.  564. 
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received  after  the  shipment  of  the  goods,  is  so  issued  in  accordance 
with  and  in  execution  of  a  prior  agreement,  assent  to  the  terms 
of  the  instrument  may  be  implied  from  its  receipt  without  ob- 
jection. But  if  the  bill  of  lading,  as  issued,  contains  terms  variant 
from  those  previously  agreed  upon,  no  presumption  of  assent  can  arise 
from  its  receipt,  even  if  it  was  the  expectation  of  both  parties,  when 
the  goods  were  delivered,  that  the  bills  of  lading  would  be  given.* 
241.  Stipulations  as  Part  of  Contract:  Previous  Dealings. — In 
order  that  any  presumption  of  assent  to  a  stipulation  in  a  bill  of  lad- 
ing limiting  the  liability  of  a  carrier  may  arise,  it  must  appear  that 
the  clause  containing  this  exemption  from  liability  plainly  formed 
a  part  of  the  contract  contained  in  the  bill  of  lading.  Or,  in  other 
words,  where  such  an  agreement  is  in  writing  it  must  be  expressed  in 
such  manner  and  form  as  to  be  understood  by  a  person  of  average  in- 
telligence, or  if  not  so  expressed  it  must  be  shown  to  have  been  ex- 
plained to  the  shipper,  unless  he  has  such  knowledge  as  will  enable 
him  to  understand  the  meaning  of  the  writing  without  such  explana- 
tion.' Thus,  where  that  portion  of  a  bill  of  lading  which  contained 
the  clause  qualifying  the  carrier's  liability  was  so  covered  with  a  reve- 
nue stamp  as  to  render  it  unintelligible,  it  was  held  that  no  assent  to 
such  a  stipulation  could  be  presumed,  in  the  absence  of  proof  that  the 
shipper  had  actual  knowledge  of  its  contents.*  So  the  insertion  in  a 
bill  of  lading  by  a  carrier,  without  the  knowledge  or  consent  of  the 
shipper,  of  almost  illegible  abbreviations,  interpreted  by  the  carrier  to 
indicate  certain  limitations  of  liability,  will  not  bind  the  shipper.* 
Again,  while  a  stipulation  printed  on  the  back  of  a  receipt  or  bill  of 
lading  or  on  papers  attached  to  such  a  receipt  will  be  quite  as  effective 
as  if  printed  on  its  face,  if  it  is  shown  that  the  condgnor  knew  of  its 
terms,  the  authorities  are  uniform  to  the  effect  that  such  a  stipulation 
on  the  back  of  the  instrument  will  not  be  deemed  to  have  been  as- 
sented to,  in  the  absence  of  proof  of  knowledge  ihciraof.  In  such  a 
case  it  is  treated  as  a  mere  notice  or  memorandum,  and  unless  con- 
tained in  the  body  of  the  instrument  will  not  be  regarded  as  form- 
ing part  of  the  contract  to  which  the  shipper  has  presumptively  as- 
sented by  his  reception  of  the  bill  of  lading  without  objection  to  its 
terms.*  But  where  a  shipper  accepts  a  receipt  which  states  that  its 
conditions  are  to  be  found  on  the  back,  such  receipt  comes  within  the 

2.  88  A.  S.  R.  85  note.  6.  Western  Transp.  Co.  v.  Newhall, 

8.  Atlantic  Coast  Line  R.  Co.  v.  24  HI.  466,  76  Am.  Dee.  760;  Mer- 

€oachman,  59  Fla.  130,  52  So.  377,  20  ehants*  Despatch  Transp.  Co.  v.  Forth- 

Ann.  Cbs.  1047.  mann,  149  Dl.  66,  36  N.  E.  624,  41 

4.  32  Am.  Dee.  504  note;  88  A.  S.  R.  A.  S.  R.  265. 


5.  Rosenfeld  v.  Peoria,  D.  &  E.  Ry. 
Co.,  103  Ind.  121,  2  N.  E.  344,  53  Am. 
Rep.  500. 


86  note. 


32  Am.  Dec  505  note;  88  A.  S.  R. 
86  note. 
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general  rule,  and  the  shipper  is  held  to  have  accepted  and  to  be 
bound  by  the  conditions  there  to  be  found.'  In  attempting  to  prove 
the  shipper's  knowledge  of  or  assent  to  the  terms  of  the  bill  of  lading, 
the  carrier  is  not  limited  to  evidence  of  any  one  particular  fact,  but 
may  prove  all  the  circumstances  surrounding  the  transaction  which 
have  any  legitimate  tendency  to  establish  the  shipper's  knowledge  or 
assent.  Such  facts  may  be  shown,  it  is  true,  by  direct  evidence  of 
express  notice  and  assent  at  the  time,  but  that  is  by  no  means  the  only 
evidence  by  which  they  may  be  established.  They  may  also  be  shown, 
presumptively,  by  evidence  of  a  long  course  of  previous  dealing  be- 
tween the  parties  of  a  like  character,  or  by  previous  proposals  by  the 
shipper  to  the  carrier  as  to  the  terms  and  conditions  on  which  the 
shipment  should  be  made.® 

242.  Consideration. — Mere  notice  is,  as  we  have  already  seen,  in* 
effectual  to  limit  the  liability  of  a  common  carrier.  Clauses  of  this 
nature,  in  order  to  release  the  carrier  from  the  liability  imposed  upon 
him  by  the  common  law,  must  be  embodied  in  a  contract  assented  to 
by  the  shipper  *  More,  however,  than  the  assent  of  the  shipper  is 
essential  to  the  formation  of  a  valid  contract.  There  must  be  some 
consideration  for  the  agreement  of  the  shipper  to  accept  a  qualified 
responsibility  from  the  carrier.  While  a  few  cases  may  be  found 
holding  that  the  delivery  and  acceptance  of  an  article  for  carriage  ia 
a  sufBcient  mutual  consideration  to  sustdn  a  limitation  of  the  car- 
rier's liability,*"  the  rule  is  well  settled  both  on  principle  and  author- 
ity that  any  contract  qualifying  the  common-law  responsibility  of  a 
common  carrier  must  be  supported  by  a  valid  consideration,  apart 
from  the  mere  acceptance  of  the  article  for  carriage.^^  Since  a  carrier 

7.  Singer  v.  Merchants'  Despatch  120  Ind.  73,  21  N.  E.  340, 16  A.  S.  R. 
Transp.  Co.,  191  Mass.  449,  77  N.  E.  315,  7  L.R.A.  214;  Lake  Erie  &  W.  R. 
882, 114  A.  S.  R.  635.  Co.  «.  Holland,  162  Ind.  406,  69  N. 

8.  Oppenheimer  v.  United  States  E.  138,  63  L.R.A.  948;  McFadden  v. 
Exp.  Co.,  69  111.  62,  18  Am.  Rep.  Missouri  Pac.  Ry.  Co.,  92  Mo.  343,  4 
596;  Erie  &  W.  Transp.  Co.  v.  Dater,  S.  W.  689,  1  A.  S.  R.  721;  George  v. 
91  III.  195,  33  Am.  Rep.  51;  BaUou  Chicago,  R.  I.  &  P.  R.  Co.,  214  Mo. 
V.  Earle,  17  R.  I.  441,  22  AU.  1113,  551, 113  S.  W.  1099, 127  A.  S.  R.  690; 
33  A.  S.  R.  881,  14  L.R.A.  433.         Baker  r.  Boston  &  M.  R.  Co.,  74  N. 

88  A.  S.  R.  86  note.  H.  100,  65  Atl.  386,  124  A.  S.  R.  937, 

9.  See  supra,  par.  236.  12  Ann.  Cas.  1072;  Parker  «.  Atlantic 

10.  88  A.  S.  R.  88  note.  C.  L.  R.  Co.,  133  N.  C.  335,  45  S.  E. 

11.  St.  Louis,  I.  M.  &  S.  R.  Co,  v.  658,  63  L.R.A.  827;  Nashville,  C.  &  St. 
Coolidge,  73  Ark.  112,  83  S.  W.  333,  L.  R.  Co.  v.  Stone,  112  Tenn.  348,  79 
108  A.  S.  R.  21,  3  Ann.  Cas.  582,  67  S.  W.  1031, 105  A.  S.  R.  955. 
L.R.A.  555;  St.  Louis,  &  S.  F.  R.  Co.  13  A.  S.  R.  784  note;  88  A.  S.  R. 
V.  Pearce,  82  Ark.  353, 101  S.  W.  760,  89  note;  44  LJI.A.  295  note;  44  L.R.A. 
118  A.  S.  R.  75,  12  Ann.  Cas.  125;  451  note;  12  Ann.  Cas.  1124  note;  20 
St.  Louis  I.  M.  &  S.  R.  Co.  v.  Jones,  Ann,  Cas.  234  note;  Ann.  Gas.  1913D 
93  Ark.  537,  125  S.  W.  1025,  137  A.  982  note. 

S.  B.  99;  Adams  Exp.  Co.  v.  Harris, 
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is  bound  to  accept  an  article  offered,  if  it  be  not  of  an  unusual  or 
dangerous  character,  and  is  bound  to  carry  it  under  the  responsibility- 
laid  on  him  as  a  public  carrier  by  the  law,  the  acceptance  thereof  can- 
not of  itself  constitute  consideration  for  any  limitation  of  liability, 
as  it  is  in  effect  but  the  performance  of  a  legal  obligation  which  can 
furnish  no  consideration  for  any  agreement."  A  common  carrier 
is  not  bound  to  accept  for  carriage  articles  which  are  in  themselves 
dangerous.  If,  therefore,  he  chooses  to  accept  such  articles  as  gun- 
powder, nitroglycerin,  etc.,  he  may  do  so  on  such  terms  and  with 
such  limitations  of  his  common-law  liability  as  he  sees  fit.  In  re- 
ceiving them  at  all  be  is  doing  more  than  the  law  requires  of  him  as 
a  common  carrier,  and  in  such  cases  the  acceptance  of  the  article 
itself  may  well  be  a  sufficient  consideration  for  any  qualification  of  his 
responsibility.'*  So  where  a  railroad  company,  contracting  as  a 
private  carrier,  agrees  to  furnish  the  motive  power  for  a  train  com- 
posed of  the  owner's  cars,  aa  is  usual  in  the  transportation  of  a  circus 
train,  it  may  impose  whatever  terms  it  sees  fit.**  Ordinarily  the  con- 
sideration relied  on  by  the  carrier  to  support  a  qualification  of  his 
common-law  liability  is  a  reduction  in  the  rates  of  transportation. 
Such  abatement  of  charges,  it  is  well  setUed,  is  a  good  consideration 
for  a  limitation  of  liability  on  the  part  of  the  carrier.**  It  need  not, 
however,  be  affirmatively  shown  that  the  contract  was  supported  by 
such  consideration.  In  the  absence  of  evidence  to  the  contrary,  it 
is  presumed  that  the  rates  for  the  carriage  of  goods  are  made  with 
reference  to  the  risk  assumed,  and  any  lack  of  consideration  must  be 
established  by  the  party  seeking  to  avoid  the  limitation  of  liability." 
Recent  cases  of  the  highest  authority  announce  the  doctrine  that  this 
presumption  as  to  a  sufficient  legal  consideration  is  not  overcome  by 

12.  Lonisville  &  N.  R.  Co.  v.  Gil-  L.R.A.  948 ;  Squire  v.  New  York  Cent, 
bert,  88  Tenn.  430,  12  S.  W.  1018,  7  R.  Co.,  98  Mass.  239,  93  Am.  Dec.  162; 
L.R.A.  162.  Louisville  &  N.  R.  Co.  v.  Gilbert,  88 

13.  California  Powder  "Works  v.  At-  Tenn.  430,  12  S.  W.  1018,  7  L.R.A. 
lantic  &  P.  R.  Co.,  113  Cal.  329,  45  162;  NashvUle,  C.  &  St.  L.  R.  Co.  v. 
Pac.  691,  36  L.R.A.  648  and  note.  As  Stone,  112  Tenn.  348,  79  S.  W.  1031, 
to  the  transportation  of  explosives  gen-  105  A.  S.  R.  955. 

erally  see  Explosions  AND  Explosives.     30  A.  S.  R.  874  note;  88  A.  S.  R. 

14.  Robertson  v.  Old  Colony  R.  Co.,  89  note;  12  Ann.  Cas.  1124  note. 

156  Mass.  525,  31  N.  E.  650,  32  A.  S.  16.  St.  Lonis,  I.  M.  &  S.  Ry.  Co.  v. 

R.  482;  Coup  v.  Wabash,  St.  L.  &  P.  Weakly,  50  Ark.  397,  8  S.  W.  134,  7 

Ry.  Co.,  56  Mich.  Ill,  22  N.  W.  215,  A.  S.  R.  104;  McMiUan  v.  Michigan,  S. 

56  Am.  Rep.  374;  Forepaugh  v.  Dela-  &  N,  I.  R.  Co.,  16  Mich.  79,  93  Am. 

ware  L.  &  W.  R.  Co.,  128  Pa.  St.  217,  Dec.  208;  Maghee  v.  Camden  &  A.  R. 

18  Atl.  503,  15  A.  S.  R.  672,  5  L.R.A.  Transp.  Co.,  45  N.  T.  514,  6  Am.  Rep. 

508.  124;  Belger  v.  Dinsmore,  51  N.  Y.  166, 

88  A.  S.  R.  89  note;  28  L.R.A.  10  Am.  Rep.  575;  Lancaster  Mills  «. 

(N.S.)  641  note.  Merchants'  Cotton-Press  Co.,  89  Tenn. 

16.  Lake  Erie  ft  W.  R.  Co.  v.  Hoi-  1,  14  S.  W.  317,  24  A.  S.  R.  586. 

land,  162  Ind.  406,  69  N.  E.  138,  63  88  A.  S.  R.  90  note. 
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showing  that  the  carrier  had  only  one  rate,  at  least  where  it  also 
appears  that  it  was  the  rate  also  of  all  other  roads,  as  in  such  a  case 
it  will  be  presumed  that  it  was  adopted  and  offered  to  shippers  in  view 
of  the  limitation  of  the  common-law  liability  of  the  roads.*'  On  the 
other  hand,  where  the  rate  charged  for  carriage  of  the  goods  under 
a  contract  limiting  the  carrier's  liability  is  the  maximum  allowed 
by  law,  it  has  been  held  that  there  can  be  no  presumption  that  the 
charges  have  been  reduced  in  consideration  of  the  limitation  of 
liability.**  Moreover,  the  presumption  is  in  any  case  merely  prima 
facie,  and  it  may  always  be  shown  that  the  stipulation  limiting  the 
liability  of  the  carrier  is  in  fact  without  consideration,  even  in  the 
face  of  a  statement  to  the  contrary  in  the  bill  of  lading.  Such  state- 
ments are  of  course  prima  facie  evidence  of  the  fact  they  are  intended 
to  establish,!'  but  they  in  no  way  conclude  the  shipper  from  showing 
the  facts  as  they  exist.*" 

243.  Option  to  Shipper  as  to  Terms  of  Contract. — In  accordance 
with  the  principle  that  no  limitation  of  Kability  on  the  part  of  a 
common  carrier  is  valid  unless  it  was  fairly  and  freely  entered  into, 
it  is  held  that  such  stipulations,  although  supported  by  a  valid  con- 
sideration, are  binding  only  wiien  the  shipper  has  been  given  the 
option  of  contracting  for  the  carrier's  service  without  any  restriction 
of  the  carrier's  liability.  He  must  have  had  the  alternative  of  ship- 
ping his  goods  under  the  common-law  liability  of  the  carrier  and  at 
a  reasonable  rate,  or  of  accepting  a  contract  of  linxited  liability  in 
consideration  of  a  lower  rate.  The  prospective  shipper  must  have  had 
real  freedom  of  choice,  or  the  contract  into  which  he  enters  will  not 
be  regarded  as  having  been  fairly  made.*    If,  therefore,  the  carrier 


17.  Can  V.  Texas  &  P.  R.  Co.,  194 
U.  S.  427,  24  S.  Ct.  663,  48  U.  S. 
(L.  ed.)  1053,  followed  in  Arthur  v. 
Texas  &  P.  R.  Co.,  204  U.  S.  505,  27 
S.  Ct.  338,  51  U.  S.  (L.  ed.)  590.  See 
also  Adams  v.  Colorado  &  S.  R.  Co., 
49  Colo.  475, 113  Pac.  1010,  36  L.R.A. 
(N.S.)  412,  where  the  doctrine  is  dis- 
cussed but  not  decided. 

18.  88  A.  S.  R.  90  Dote. 

19.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Weakly,  50  Ark.  397,  8  S.  W.  134,  7 
A.  S.  R.  104. 

20.  Lake  Erie  &  \V.  R.  Co.  v.  Hol- 
land, 162  Ind.  406,  69  N.  E.  138,  63 
L.R.A.  948;  McFadden  v.  Missouri 
Pac.  Ry.  Co.,  92  Mo.  343, 4  S.  W.  689, 
1  A.  S.  R.  721. 

88  A.  S.  R.  90  note. 
1.  Little  Rork   &  Ft.   S.  Ry.  v. 
Cravens,  67  Ark.  112,  20  S.  W.  803, 


38  A.  S.  R.  230,  18  L.R.A.  527  and 
note;  Mears  u.  New  York,  N.  H.  & 
H.  R.  Co.,  75  Conn.  171,  52  AU.  610, 
96  A.  S.  R.  192,  56  L.R.A.  884; 
Adams  Exp.  Co.  v.  Nock,  2  Duv. 
(Ky.)  562,  87  Am.  Dee.  510;  St. 
Louis  &  S.  F.  R.  Co.  v.  Gorman,  79 
Kan.  643,  100  Pac.  647,  28  L.R.A. 
(N.S.)  637;  Baker  v.  Boston  &  M. 
R.  Co.,  74  N.  H.  100,  65  Atl.  386, 
124  A.  S.  R.  937,  12  Ann.  Cas.  1072; 
Parker  v.  Atlantic  C.  L.  R.  Co.,  133 
N.  C.  335,  45  S.  E.  658,  63  L.R.A. 
827;  Kirby  v.  Western  Union  Tel.  Co., 
4  S.  D.  105,  55  N.  W.  759,  30  L.R.A. 
612,  46  A.  S.  R.  765,  4  S.  D.  439,  57  N. 
W.  199,  30  L.R.A.  620;  Nashville,  C. 
&  St.  L.  R.  Co.  V.  Stone,  112  Tenn. 
348,  79  S.  W.  1031,  105  A.  S.  R. 
955 ;  Deraing  v.  Merchants'  Cotton- 
press  &  Storage  Co.,  90  Tenn.  306, 
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refuses  to  accept  the  goods  for  carriage  unless  the  shipper  consents 
to  enter  into  a  contract  releasing  him  from  the  full  measure  of  his 
responsibility  at  common  law,  the  contract  so  procured  is  voidable 
at  the  shipper's  election,  and  in  such  a  case  it  is  not  sufficient  to  say 
that  the  shipper  might  refuse  to  ship  and  sue  the  carrier.*  A  shipper, 
however,  to  whom  an  option  is  presented  and  who  voluntarily  chooses 
a  restricted  liability  on  the  part  of  the  carrier  in  return  for  a  lower 
rate  is  bound  by  his  election  and  cannot  thereafter  hold  the  company 
liable  as  a  common  carrier.*  The  mere  fact  that  the  contract  limit- 
ing the  carrier's  liability  was  the  one  ordinarily  used  is  immaterial, 
provided  the  carrier  stands  willing  to  carry  under  his  common-law 
responsibility.  Nor  is  a  contract  for  a  limited  liability  rendered  in- 
valid by  the  fact  that,  although  the  carrier  had  higher  rates  for  car- 
riage under  an  unlimited  responsibility,  these  higher  rates  were  not 
always  charged.  But  the  option  must  be  both  reasonable  and  bona 
fide.  It  must  appear  that  the  alternative  is  not  itself  unreasonable, 
and  if  merely  colorable  it  will  be  of  no  effect.*  The  carrier  need  not 
oifer  tiie  shipper  the  alternative  of  caniage  under  a  restricted  and 
under  an  unrestricted  liability.  It  is  sufficient  that  the  agent  was 
empowered  to  accept  the  goods  for  transportation  under  either  con- 
tract.* However,  this  is  not  only  sufficient;  it  is  necessary.  If  in 
fact  the  agent  could,  under  the  instructions  of  the  carrier,  accept  goods 
for  carriage  only  under  a  contract  restricting  the  carrier's  liability,  it 
is  of  no  consequence  that  the  shipper  did  not  propose  or  demand  a 
different  contract.* 

17  S.  W.  89,  13  L.R.A.  518;  Kim-  (L.  ed.)  1053;  Artlmr  v.  Texas  &  P. 
ball  V.  Rutland  &  B.  R.  Co.,  26  Vt.  R.  Co.,  204  U.  S.  505,  27  S.  Ct.  338, 
247,  62  Am.  Dec  567.  51  U.  S.  (L.  ed.)  590;  St.  Louis,  etc. 

88  A.  S.  R.  93  note.  R.  Co.  v.  Pearce,  82  Ark.  353,  101 

2.  Little  Rock  &  Pt.  S.  Ry.  Co.  v.  S.  W.  760,  118  A.  S.  R.  75,  12  Ann. 
Cravens,  57  Ark.  112,  20  S.  W.  803,  Cas.  125;  Adams  «.  Colorado  &  S. 
38  A.  S.  R.  230, 18  L.R.A.  527;  Lake  R.  Co.,  49  Colo.  475,  113  Pac.  1010, 
Erie  &  W.  R.  Co.  v.  Holland,  162  36  L.R.A.(N.S.)  412;  Deming  v. 
Ind.  406,  69  N.  E.  138,  63  L.R.A.  Merchants'  Cotton-press  &  Storage 
948;  St.  Louis  &  S.  F.  R.  C-o.  tJ.  Co.,  90  Tenn.  306,  17  S.  W.  89,  13 
Gorman,  79  Kan.  643,  100  Pac.  647,  LJI.A.  518;  Nashville,  C.  &  St.  L.  R. 
28  L.R.A.(N.S.)  637  and  note.  Co.  tj.  Stone,  112  Tenn.  348,  79  S.  W. 

3.  Donlon  v.  Southern  Pac.  Co.,  151  1031,  105  A.  S.  R.  955. 
Cal.  763,  91  Pac.  603,  12  Ann.  Cas.     28  L.R.A.(N.S.)  638  note. 

1118  and  note,  11  L.R.A.(N.S.)  811;  6.  Little  Rock  &  Ft.  S.  Ry.  Co.  «. 
Kimball  v.  Rutland  &  B.  R.  Co.,  26  Cravens,  57  Ark.  112,  20  S.  W.  803, 
Vt.  247,  62  Am.  Dec.  567.  38  A.  S.  R.  230, 18  L.R.A.  527;  Park- 

4.  Louisville  &  N.  R.  Co.  v,  Gil-  er  v.  Atlantic  C.  L.  R.  Co.,  133  N.  C. 
bert,  88  Tenn.  430,  12  S.  W.  1018,  335,  45  S.  E.  658,  63  L.R.A.  827; 
7  L.R.A,  162.  I^uisville  &  N.  R.  Co.  v.  Gilbert,  88 

88  A.  S.  R.  94  note.  Tenn.  430,  12  S.  W.  1018,  7  L.R.A. 

6.  Cftu  t).  Texas  &  P.  R.  Co.,  194  162. 
U.  S.  427.  24  S.  Ct.  663,  48  U.  S.     28  L.R.A.(N.S.)  638  note. 
R.  C.  t.  Vol.  IV.--60.  785 
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244.  Exemption  from  Liability  for  Loss  by  Fire. — A  very  frequent 
provision  in  bills  of  lading  is  that  exempting  the  carrier  from  liability 
for  loss  or  damage  to  the  article  caused  by  fire.  Such  exemption  is 
of  course  valid  and  binding  where  the  fire  occasioning  the  loss  is 
accidental  and  not  the  result  of  negligence  on  the  part  of  the  carrier 
or  his  servants.  Where,  however,  the  proximate  cause  of  the  fire  was 
the  negligence  of  the  carrier  or  his  employees,  a  "fire  clause,"  as  it 
is  called,  cannot  affect  his  responsibility  for  the  loss  of  or  damage  to 
the  article  occasioned  by  the  fire.'  Any  other  rule  would  amount  to 
permission  to  the  carrier  to  stipulate  against  liability  for  negligence, 
which  the  weight  of  authority  forbids.*  Where,  however,  Qie  law 
concedes  to  carriers  the  right  to  exempt  themselves  from  such  lia- 
bility,  it  seems,  by  a  reference  to  analogous  cases,'  although  there  do 
not  appear  to  be  any  decisions  directly  in  point  as  to  the  right  of  a 
carrier  to  absolve  himself  from  responsibility  for  a  loss  of  ^>ods  by 
fire  due  to  his  own  negligence,  that  he  would  have  that  right,  if 
expressly  stipulated  for  in  the  contract  of  affreightment.'®  But  in 
the  absence  of  such  express  stipulation,  the  rule  is  that  the  carrier  may 
stipulate  against  loss  by  fire,  though  such  a  stipulation  does  not  cover 
fires  caused  by  the  negligence  of  the  carrier  or  his  servants.'*  This 
is  in  pursuance  of  the  general  rule  of  interpretation  that  all  clauses 
seeking  to  exempt  a  carrier  from  his  common  law  liability  will  be 
construed  most  strictly  against  him.'*  On  the  same  principle  it  has 

7.  The  Queen  of  the  Pacific,  180  Gilbert,  88  Tenn.  430,  12  S.  W.  1018, 

U.  S.  49,  21  S.  Ct.  278,  45  U.  S.  (L.  7  L.R.A.  162;  Lancaster  Mills  v.  Mer- 

ed.)  419;  Cau  v.  Texas  &  P.  R.  Co.,  chants*  Cotton-press  Co.,  89  Tenn.  1, 

194  U.  S.  427,  24  S.  Ct.  663,  48  U.  S.  14  S.  "W.  317,  24  A.  S.  R.  586;  Ryan 

(L.  ed.)  1053;  Arthur  v.  Texas  &  P.  v.  Missouri  K.  &  T.  Ry.  Co.,  65  Tex. 

Ry.  Co.,  204  U.  S.  505,  27  S.  Ct.  338,  13,  57  Am.  Rep.  589;  Missouri  Pae. 

51  U.  S.   (L.  ed.)  590;  Grey's  Ex'r  tJ.  Ry.  Co.  v.  Sherwood,  83  Tex.  125,  19 

Mobile  Trade  Co.,  55  Ala.  387,  28  S.  W.  455,  17  L.R.A.  643;  Davis  v. 

Am.  Rep.  729;  Chicago  &  N.  "W.  Ry.  Central  Vermont  R.  Co.,  66  Vt.  290, 

Co.  V.  Chapman,  133  111.  96,  24  N.  29  Ail.  313,  44  A.  S.  R.  852;  Courteen 

E.  417,  23  A.  S.  R.  587,  8  L.R.A.  v.  Kanawha  Dispatch,  110  Wis.  610, 

508;  Reid  v.  Evansville  &  T.  H.  R.  86  N.  W.  176,  55  L.R.A.  182. 

Co.,  10  Ind.  App.  385,  35  N.  E.  703,  3  L.R.A.  343  note;  6  L.R.A.  851 

53  A.  S.  R.  391;  Stewart  v.  Mer-  note;  13  L.R.A.  518  note;  53  h.RJL. 

chants'  Despatch  Transp.  Co.,  47  la.  677  note. 

229,  29  Am.  Rep.  476;  Cleveland,  C.  8.  See  supra,  par.  232. 

C.  &  St.  L.  Ry.  Co.  V.  Druien,  118  Ky.  9.  See  infra,  par.  233. 

237,  80  S.  W.  778,  4  Ann.  Cas.  1102,  10.  20  Ann.  Cas.  232  note. 

66  L.R.A.  275;  Johnson  v.  West  Jer-  11.  Steinweg  t?.  Erie  Ry.,  43  N.  Y. 

sey  &  S.  R.  Co.,  78  N.  J.  L.  529,  74  123,  3  Am.  Rep.  673;  Lamb  v.  Cam- 

Atl.  496,  138  A.  S.  R.  625,  20  Ann.  den  &  A.  R.  &  T.  Co.,  46  N.  Y.  271, 

Cas.  228  and  note;  Colton  v.  Cleveland  7  Am.  Rep.  327;  Qermania  Fire  Ins. 

&  P.  R.  Co.,  67  Pa.  St.  211,  5  Am.  Co.  v.  Memphis  &  C.  R.  Co.,  72  N.  Y. 

Rep.  424;  Patton's  Adm'rs  «.  Magrath,  90,  28  Am.  Rep.  113. 

Dud.  L.  (S.  C.)  159,  31  Am.  Dec.  552  12.  20  Ann.  Gas.  235  note.   See  tn- 

and  note;  LonisnUe  ft  N.  B.  Go.  v.  fra,  par.  261. 
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been  held  that  the  ordinary  exemption  clause  in  a  bill  of  lading  ex- 
empting the  carrier  from  liability  for  a  losa  of  or  damage  to  the 
shipper's  property  by  fire  will  not  cover  cotton  while  in  the  ware- 
house of  a  compress  company  which  has  received  it  as  the  agent  of 
the  carrier."  It  may  also  be  well  to  note  that  in  some  jurisdictions 
carriers  are  forbidden  by  statute  to  exempt  themselves  from  their 
common  law  liability  for  fire.** 

245.  Other  Particular  Exemptions.— In  many  other  respects  a  car- 
rier has  been  permitted  to  limit  his  strict  common  law  liability,  al- 
though the  general  principle  just  pointed  out  as  applicable  to  ex- 
emptions from  liability  for  losses  by  fire  controls  throughout.  Thus 
it  has  been  held  that  a  clause  in  a  bill  of  lading  which  in  terms  ex- 
empts the  carrier  from  any  responsibility  for  breakage,  while  valid 
and  binding  where  the  breakage  is  not  the  result  of  the  negligence  of 
the  carrier  or  his  agents,  cannot  in  any  way  affect  his  responsibility 
where  the  injury,  although  of  the  nature  referred  to  in  the  exemption 
clause,  was  the  result  of  negligent  handling;'*  and  the  same  rule 
holds  with  reference  to  clauses  seeking  to  relieve  a  carrier  from  re- 
sponsibility for  delay.'*  But  where  the  delay  is  the  result  of  negli- 
gence, a  provision  that  the  carrier  shall  not  be  responsible  for  injuries 
caused  by  delay  will  not  relieve  him  of  liability."  Neither  can  a 
common  carrier,  by  a  stipulation  in  a  bill  of  lading  to  the  effect  that 
the  shipper  assumes  all  risks  arising  from  defects  in  the  cars  furnished 
him,  escape  liability  for  a  failure  to  furnish  suitable  and  proper  cars. 
The  duty  to  furnish  suitable  cars  rests  on  the  carrier  and  not  upon  the 
shipper,  and  the  failure  to  perform  this  obligation  is  negligence, 
from  the  consequences  of  which  the  carrier  is  not  permitted  to  relieve 
himself.'*  The  question  as  to  the  right  of  a  common  carrier,  by 
special  contract,  to  limit  his  liability  to  such  damage  or  loss  as  may 
occur  on  his  own  line  of  carriage  is  treated  elsewhere  in  this  article." 
Limitations  of  liability  peculiar  to  carriers  by  water  are  treated 
elsewhere.** 

246.  Limitation  of  Amount  Recoverable  in  Case  of  Loss. — The 
right  of  a  carrier  to  restrict  by  agreement,  usually  in  the  form  of  a 

13.  Deming  v.  Merchants'  Cotton-  16.  Squire  v.  New  York  Cent.  R.  Co., 
press  &  Storage  Co.,  90  Teirn,  306,  17  98  Mass.  239,  93  Am.  Dec.  162. 

S.  W.  89, 13  L.R.A.  518.  17.  Hill  v.  Syracuse,  B.  &  N.  Y. 

14.  Talbott  V.  Merchant's  Despatch  R.  Co.,  73  N.  T.  351,  29  Am.  Rep. 
Transp.  Co.,  41  la.  247,  20  Am.  Rep.  163. 

589.  88  A.  S.  R.  104  note. 

20  Ann.  Cas.  232  note.  18.  Chicago  &  A.  R.  Co.  v.  Davis, 

16.  Reno  v.  Hogan,  12  B.  Men.  159  111.  53,  42  N.  E.  382,  50  A.  S.  R. 

(Ky.)  63,  54  Am.  Dec.  513;  School  143. 

Dist.  in  Medfield  «.  Boston,  H.  &  E.  88  A.  S.  R.  105  note.    See  supra, 

R.  Co.,  102  Mass.  552,  3  Am.  Rep.  par.  156,  157. 

502.  19.  See  infra,  par.  342, 

88  A.  S.  R.  104  note.  20.  See  Shippinq. 
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stipulation  in  the  bill  of  lading,  the  amount  which  shall  be  recover- 
able by  the  shipper  in  case  of  loss  or  injury  to  the  article  shipped, 
has  provoked  much  discussion  and  given  rise  to  a  great  diversity  of 
judicial  opinion.  However,  by  Uie  weight  of  authority  such  agreed 
valuation  stipulations  are  upheld,  provided  they  are  reasonable  in  the 
eyes  of  the  law,  and  are  fairly  and  honestly  made  as  a  basis  for  the 
carrier's  charges  and  responsibility,  even  where  the  loss  is  caused  by 
the  negligence  of  the  common  carrier.  The  theory  on  which  the 
decisions  supporting  this  majority  view  proceed  is  that  such  a  stipu- 
lation or  agreement  is  a  just  and  reasonable  mode  of  securing  a  due 
proportion  between  the  amount  for  which  the  carrier  may  be  re- 
sponsible, and  the  freight  he  receives,  and  of  protecting  himself 
against  extravagant  and  fanciful  valuations.  Such  limitations  of 
value,  it  is  asserted,  in  no  way  exempt  the  carrier  from  or  limit  his 
liability  for  negligence;  their  only  effect  being  to  liquidate  the  amount 
for  which  the  carrier  in  case  of  loss  shall  be  answerable,  whether 
through  his  negligence  or  otherwise.^  In  a  number  of  states  the  courts 


1.  Hart  V.  Pennsylvania  R.  Co.,  112 
U.  S.  331,  5  S.  Ct.  151,  28  U.  S.  (L. 
ed.)  717;  Cau  v.  Texas  &  P.  R.  Co., 
194  U.  S.  427,  24  S.  Ct.  663,  48  U. 
S.  (L.  ed.)  1053;  South  &  N.  A.  R. 
Co.  V.  Henlein,  52  Ala.  606,  23  Am. 
Rep.  578;  St.  Louis  I.  M.  &  S.  Ry.  Co. 
V.  Weakley,  50  Ark.  397,  8  S.  W.  134, 
7  A.  S.  R.  104;  Donlon  v.  Southern 
Pac.  Co.,  151  Cal.  763,  91  Pac.  603, 
12  Ann.  Cas.  1118  and  note,  11  L.R.A. 
(N.S.)  811;  Coupland  v.  Housatonic 
R.  Co.,  61  Conn.  531,  23  All.  870,  15 
L.R.A.  534;  Atlantic  Coast  Line  R. 
Co.  V.  Dexter,  50  Fla.  180,  39  So.  634, 
111  A.  S.  R.  116;  Atlantic  Coast  Une 
R.  Co.  V.  Coachman,  59  Fla.  130,  52 
So.  377,  20  Ann.  Cas.  1047";  Central 
of  Georgia  Ry.  Co.  v.  Murphey,  113 
Ga.  514,  38  S.  E.  970,  53  L.R.A.  720; 
Rosenfeld  v.  Peoria  D.  &  E.  Ry.  Co., 
103  Ind.  121,  2  N.  E.  344,  53  Am.  Rep. 
500;  Adams  Exp.  Co.  v.  Camahan,  29 
Ind.  App.  606,  63  N.  E.  245.  64  N.  E. 
647,  94  A.  S.  R.  279;  Pacific  Exp. 
Co.  V.  Foley,  46  Kan.  457,  26  Pac. 
665,  26  A.  S.  R.  107,  12  L.R.A.  797; 
Squire  v.  New  York  Cent.  R.  Co.,  98 
Mass.  239,  93  Am.  Dec.  162;  Graves 
«.  Lake  Shore  &  M.  S.  R.  Co.,  137 
Mass.  33,  50  Am.  Rep.  282;  Bernard 
V.  Adams  Exp.  Co.,  205  Mass.  254, 
91  N.  E.  325,  IS  Ann,  Cas.  351  and 
note,  28  L.R,A.(N.S.)  293  and  note; 


Moulton  V.  St.  Paul,  M.  &  M.  Ry.  Co.. 
31  Minn.  85,  16  N.  W.  497,  47  Am. 
Rep.  781;  Alair  v.  Northern  Pac.  R. 
Co.,  53  Minn.  160,  54  N.  W.  1072,  39 
A.  S.  R.  588  and  note,  19  L.R.A.  764; 
J.  J.  Douglas  Co.  V.  Minnesota  Trans- 
fer Ry.  Co.,  62  Minn.  288,  64  N.  W. 
899,  30  L.R.A.  860;  McFadden  v. 
Missouri  Pac.  Ry.  Co.,  92  Mo.  343, 
4  S.  W.  689,  1  A.  S.  R.  721;  Duntley 
V.  Boston  &  M.  R.  Co.,  66  N.  H. 
263,  20  Atl.  327,  49  A.  S.  R.  610  and 
note,  9  L.R.A.  449;  Belger  v.  Dins- 
more,  51  N.  Y.  166,  10  Am.  Kep. 
575;  Steers  v.  Liverpool,  N.  Y.  &  P, 
Steamship  Co.,  57  N.  Y.  1,  15  Am. 
Rep.  453;  Ballou  v.  Earle,  17  R.  I. 
441,  22  Atl.  1113,  33  A.  S.  R.  881,  14 
L.R.A.  433  and  note;  Hanson  v.  Great 
Northern  R.  Co.,  18  N.  D.  324,  121 
N.  \V.  78,  138  A.  S.  R.  768  and  note; 
Pennsylvania  Co.  v.  Shearer,  75  Ohio 
St.  249,  79  N.  E.  431,  116  A.  S.  R. 
730,  9  Ann.  Cas.  15;  Nashville,  C.  & 
St.  L.  R.  Co.  V.  Stone,  112  Tenn.  348, 
79  S.  W.  1031,  105  A.  S.  R.  955;  Ben- 
son V,  Oregon  Short  Line  R.  Co.,  35 
Utah  241,  99  Pac.  1072,  136  A.  S.  R. 
1052,  19  Ann.  Cas.  803;  Richmond  & 
D.  R.  Co.  V.  Payne,  86  Va.  481,  10 
S.  E.  749,  6  L.R.A.  849  and  note; 
Ullman  v.  Chicago  &  N.  W.  R.  Co., 
112  Wis.  150,  88  N.  W.  41,  88  A.  S. 
R.  949,  66  L.B^.  246. 
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do  not  permit  the  carrier,  by  any  contract  with  the  shipper,  to  limit 
his  liability,  where  the  loss  is  caused  by  his  negligence,  to  anything 
less  in  amount  than  the  actual  damage  suffered  by  the  shipper.  Under 
the  view  taken  by  these  courts,  an  attempt  by  the  carrier  to  lessen 
the  amount  recoverable  where  his  negligence  has  caused  the  damage 
is  merely  one  method  of  seeking  to  limit  his  liability  for  negligence.' 
Also,  it  may  be  observed,  in  many  of  the  cases  maintaining  or  con- 
ceding the  general  majority  doctrine,  insistence  is  laid  on  the  rule 
that  such  limitations,  in  order  to  be  valid,  must  be  made  with  ref- 
erence to  a  value  to  which  the  charges  and  responsibilities  of  the  car- 
rier shall  be  proportioned.  Mere  arbitrary  limitations  or  stipulations 
are  not  upheld.  The  line  of  distinction  seems  to  lie  between  those 
stipulations  the  object  of  which  is  to  secure  a  fair  and  reasonable  value 
on  which  to  base  the  terms  of  the  contract  of  shipment,  and  those  the 
purpose  of  which  is  merely  to  place  a  limit  on  the  amount  for  which 
the  carrier  shall  be  liable.  The  former  are  reasonable  and  will  be 
sustained.  The  latter  are  mere  attempts  on  the  part  of  the  carrier  to 
limit  his  liability  for  losses  arising  through  his  own  negligence,  and 
as  to  losses  so  caused  are  adjudged  unreasonable  and  not  binding  on 
the  shipper.'   If  there  is  an  issue  of  fact  as  to  whether  there  was  an 


23  A.  S.  R.  593  note;  57  A.  S.  R. 
943  note;  63  A.  S.  R.  566  note;  7 
L.R.A.  215  note;  10  L.R.A.  419  note; 
12  LJtJL  799  note;  1  L.BA.(N.S.) 
985  note;  Ann.  Cas.  1913D  986,  987 
note. 

See  also  Adams  Exp.  Go.  v.  Cron- 
inger,  226  U.  S.  491,  33  S.  Ct.  148, 
57  U.  S.  (L.  ed.)  314,  44  L.R.A.(N.S.) 
257,  to  the  effect  that  snch  a  stijinla- 
tion  is  not  forbidden  by  the  provisions 
of  the  Cannack  Amendment  of  June 
29,  1906,  and  see  infra,  in  this  con- 
nection par.  261.  Compare  Zonch  «. 
Chesapeake  &  0.  Ry.  Co.,  36  W.  Va. 
524, 15  S.  E.  185, 17  L.R.A.  116,  which 
apparently  permits  a  limitation  as  Te- 
spects  negligence  providing  it  is  not 
gross,  wanton,  or  wilful. 

2.  Pennsylvania  R.  Go.  v.  Haghes, 
191  U.  S.  477,  24  S.  Ct.  132,  48  TJ.  S. 
(L.  ed.)  268  (stating  the  rule  in  Penn- 
sylvania) ;  Gait  V.  Adams  Express 
Co.,  MacArthur  ft  M.  (D.  C.)  124,  48 
Am.  Rep.  742;  Adams  Exp.  Go.  v. 
Stettaners,  61  III.  184,  14  Am.  Rep. 
57;  Boscowitz  v.  Adams  Exp.  Co.,  93 
in.  523,  34  Am.  Rep.  191;  Chicago  & 
N.  W.  Ry.  Co.  V,  Chapman,  133  lU. 
96,  24  N.  E.  417,  23  A.  S.  B.  587  and 


note,  8  L.RJL.  508;  Chicago  &  N.  W. 
Ry.  Co.  V.  Calumet  Stock  Farm,  194 
m.  9,  61  N.  E.  1095,  88  A.  S.  R.  68 
and  note;  Adams  Exp.  Co.  v.  Harris, 
120  Ind.  73,  21  N.  E.  340, 16  A.  S.  R. 
315,  7  L.R.A.  214;  Kansas  City,  St.  J. 
ft  C.  B.  R.  Go.  V.  Simpson,  30  Kan. 
645, 2  Pac.  821, 46  Am.  Bep.  104 ;  Om- 
dorff  V.  Adams  Exp.  Co.,  3  Bosh  (Ky.) 
194,  96  Am.  Dec.  207;  Kember  v. 
Southern  Exp.  Co.,  22  La.  Ann.  158, 
2  Am.  Rep.  719;  Chicago,  R.  I.  ft  P. 
R.  Co.  V.  Witty,  32  Neb.  275,  49  N. 
W.  183,  29  A.  S.  R.  436;  Orogan  v. 
Adams  Exp.  Co.,  114  Pa.  St.  523,  7 
Atl.  134,  60  Am.  Bep.  360;  Weiller 
V.  Pennsylvania  R.  Co.,  134  Pa.  St. 
310,  19  AU.  702,  19  A.  S.  R.  700; 
Ruppel  V.  Allegheny  Valley  Ry.,  167 
Pa.  St.  166,  31  Atl.  478,  46  A.  S.  R. 
666;  Hughes  v.  Pennsylvania  R.  Co., 
202  Pa.  St.  222,  51  Atl.  990,  97  A.  S. 
B.  713,  63  L.B.A.  513;  Coward  v. 
East  Tennessee  Y.  ft  G.  R.  Co.,  16  Lea 
(Tenn.)  225, 57  Am.  Rep.  226. 

12  L.B.A.  800  note;  14  L.R.A.  434 
note;  12  Ann.  Gas.  1131  note;  Ann. 
Cas.  1913D  989  note. 

3.  Donlon  v.  Southern  Pac.  Co.,  151 
Gal.  763,  91  Pac.  603,  12  Ann.  Cas. 


Digitized  by 


$  247 


CARRIERS 


4  R.  C.  U 


actual  bona  fide  valuation  or  a  mere  arbitrary  eifort  to  limit  liability, 
the  question  is  one  for  the  jury;  but  where  the  written  contract  shows 
that  it  falls  within  the  latter  description,  and  there  is  no  issue  of  fact 
on  that  subject,  it  is  proper  for  the  court  to  construe  the  contract.* 
247.  Various  Tests  of  Validity  of  Stipulations  Limiting  Amount  of 
Recovery. — As  an  abstraction,  the  distinction  noted  in  the  preceding 
paragraph  is  generally  recognized.  In  its  application,  however,  dif- 
ferent courts  take  widely  divergent  views  as  to  what  is  an  agreed  limi- 
tation of  value  aa  distinguished  from  a  mere  arbitrary  restriction 
of  the  amount  of  recovery  on  the  part  of  the  carrier.  Some  cases  hold 
void  a  stipulation  which  merely  fixes  a  maximum  value  on  the  prop- 
erty, thereby  limiting  recovery  in  case  of  loss  to  a  sum  not  exceeding 
such  an  amount,  on  the  ground  that  a  stipulation  of  this  kind  is  a 
provision  solely  in  the  carrier's  favor,  as  the  shipper,  in  case  of  loss, 
still  has  to  prove  the  value  of  the  article  to  be  equal  to  or  greater  than 
the  amount  limited  in  order  to  recover  the  limit,  whereas  in  a  case 
of  liquidated  damages  the  amount  agreed  on  is  conclusive  on  both 
parties.*  Other  courts  hold  that  there  is  no  difference  in  principle 
between  a  case  where  the  contract  of  shipment  is  understandingly 
made  on  the  basis  of  a  "maximum"  value,  and  that  where  the  rates 
of  freight  are  settled  with  reference  to  an  agreed  "actual"  value,  as 
in  either  event  the  parties  have  agreed  to  a  certain  value  as  the  basis 
of  negotiation,  and  should  be  held  thereto.*  On  the  question  of  the 
validity  of  such  stipulations,  there  is  also  some  contrariety  of  opinion 
depending  on  whether  the  value  is  fixed  by  the  shipper  himself  or 

118  and  note,  11  L.R.A.(N.S.)  811;  68,  50  S.  E.  557,  1  L.R.A.(N.S.)  985 

Georgia  R.   &   B.   Co.   v.   Keener,  and  note;  Abrams  v.  Milwaukee  L.  S. 

93  Ga.  808,  21  S.  E.  287,  44  A.  &  W.  Ry.  Co.,  87  Wis.  485,  58  N.  W. 

S.  K.  197;   Central  of  Georgia  R.  780,  41  A.  8.  R.  55;  Ullman  «.  Chicago, 

Co.  II.  Murphey,  113  Ga.  514,  38  S.  etc.,  Ry.  Co.,  112  Wis.  150,  88  N.  W. 

E.  970,  53  L.R.A.  720;  Central  of  41,  88  A.  S.  R.  949,  56  L.R.A.  246. 

Georgia  Ry.  Co.  v.  Hall,  124  Ga.  322,  10  A.  S.  R.  726  note;  88  A.  S.  K. 

52  S.  E.  679,  110  A.  S.  R.  170,  4  Ann.  107  note;  9  LJt.A.  452  note. 

Cas.  128,  4  L.R.A.(N.S.)   898;  So.  4.  Central  of  Georgia  R.  Co.  v. 

Exp.  Co.  V.  Hanaw,  134  Ga.  445,  67  Hall,  124  Ga.  322,  52  S.  E.  679,  110 

S.  E.  944,  137  A.  S.  R.  227;  Adams  A.  S.  R.  170,  4  Ann.  Cas.  128, 4  L.R.A. 

Exp.  Co.  V.  Mellichamp,  138  Ga.  443,  (N.S.)  898. 

75  S.  E.  596,  Ann.  Cas.  1913D  976  5.  88  A.  S.  R.  108  note.    See  also 

and  note;  Chicago  etc.  R.  Co.  v.  Chap-  Adams  Express  Company  v.  Melli- 

man,  133  III.  96,  24  N.  E.  417,  23  A,  champ,  138  Ga.  443,  75  S.  E.  596, 

S.  R.  587  and  note,  8  L.R.A.  508;  Ann.  Cas.  1913D  976,  apparently  to 

Rosenfeld  v.  Peoria,  D.  &  E,  Ry.  Co.,  the  same  effect. 

103  Ind.  121,  2  N.  E.  344,  53  Am.  Rep.  6.  Alair  v.  North  Pac.  R.  Co.,  53 

500;  Kansas  City,  St.  J.  &  C.  B.  R.  Minn.  160,  54  N.  W.  1072,  39  A.  S.  R- 

Co.  V.  Simpson,  30  Kan.  645,  2  Pac.  588, 19  L.R.A.  764;  Ullman  v.  Chicago 

821,  46  Am.  Rep.  104;  Moulton  v.  St.  &  N.  W.  Ry.  Co.,  112  Wis.  150,  88  N. 

Paul,  etc.  Ry.  Co.,  31  Minn.  85, 16  N.  W,  41,  88  A.  S.  R.  949,  56  L.R.A.  246. 

W.  497,  47  Am.  Rep.  781;  Everett  v.  12  Ann.  Cas.  1125  note;  Ann.  Cas. 

Norfolk  &  Southern  R.  Co.,  138  N.  C.  1913D  983  note. 
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inserted  by  the  carrier.'  Under  the  prevailing  rule,  ho^^ever,  no  such 
distinction  is  drawn,  the  true  test  seeming  to  be  whether  the  stipula- 
tion was  inserted  and  agreed  to  in  the  interest  of  the  carrier  for  the 
mere  purpose  of  limiting  his  liability  in  case  of  loss  or  damage,  or 
whether  it  was  inserted  for  the  purpose  of  fixing  the  rate  of  compen- 
sation for  the  carriage  of  the  property  and  the  proportionate  respon- 
sibility of  the  carrier  in  the  performance  of  the  contract  of  carriage.® 
Still  other  authorities  suggest  that  the  proper  teat  of  the  validity  of 
these  stipulations  is  whether  the  limitation  is  proportionate  to  the 
real  value  of  the  article.  If  not,  it  is  by  some  courts  held  void  as 
being  against  public  policy,  and  the  fact  that  the  carrier  may  not 
have  known  or  been  informed  of  the  real  value  of  the  property  car- 
ried is  deemed  immaterial.*  This  doctrine  seems  to  be  opposed  to 
the  weight  of  authority,  which  in  effect  is  that  a  mere  difference  be- 
tween the  value  as  agreed  upon  and  the  actual  value  of  the  property, 
however  wide  such  difference  may  be,  is  not  a  controlling  test  as  to 
the  validity  of  such  stipulations,  and  that  the  only  toue  test  is  whether 
the  stipulation  was  fairly  entered  into  and  is  just  and  reasonable  in 
the  eye  of  the  law.*" 

Limitiiig  Recovery  to  Value  at  Time  and  Place  of  Shipment — 
From  the  foregoing  it  is  apparent  that  while  a  distinction  between  a 
mere  arbitrary  limitation  by  the  carrier  of  the  amount  of  recovery 
and  a  valuation  agreed  upon  by  both  carrier  and  shipper  as  a  basis  for 
terms  of  carriage  is  quite  generally  recognized,  the  authorities  are  not 
in  harmony  as  to  the  proper  teste  for  determining  whether  a  stipu- 
lation is  one  or  the  other,  and  what-  is  "arbitrary"  and  therefore  void 
in  the  opinion  of  one  court  is  readily  sustained  by  another.  With 
respect  to  certain  stipulations,  however,  the  frequency  with  which 
they  have  been  under  consideration  has  rendered  their  status  in  this 
regard  somewhat  definite.  Thus,  a  stipulation  in  a  bill  of  lading 
that  the  value  of  the  article  at  the  place  and  date  of  shipment  shall 

7.  as  A.  S.  R.  108  note.  (K.S.)  874;  NasfavUle  C.  &  St.  L.  R. 

8.  Hart  v.  Pennsylvania  R.  Co.,  112  Co.  v.  Stone,  112  Tenn.  348,  79  S.  W. 
U.  S.  331,  5  S.  Gt.  151,  28  U.  S.  (L.  1031,  105  A.  S.  R.  955.  See  also 
ed.)  717;  Alair  v.  Northern  Pacific  R.  Southern  Exp.  Co.  v.  RotbenberKi  87 
Co.,  53  Minn.  160,  54  N.  W.  1072,  39  Miss.  656,  40  So.  65,  U2  A.  S.  R.  466, 
A.  S.  R.  588, 19  L.R.A.  764.  See  also  which  seems  at  least  inferentially  to 
Hanson  v.  Great  Northern  By.  Co.,  18  support  the  same  conclusion. 

N.  D.  324, 121  N.  W.  78, 138  A.  S.  R.  14  L.R.A.  434  note;  Ann.  Cas. 

768.  1913D  985  note. 

12  Ann.  Cas.  1125  note.  10.  St.  Louis  etc.  R.  Co.  v.  Weakly, 

9.  South  etc.  Co.  v.  Henlein,  52  50  Ark.  397,  8  S.  W.  134,  7  A.  S.  R. 
Ala.  606,  23  Am.  Rep.  578;  Sontbem  104;  Donlon  v.  Southern  Pae.  Co.,  151 
Exp.  Co.  V.  Owens,  146  Ala.  412,  41  Cal.  763,  91  Pae.  603,  12  Ann.  Cas. 
So.  752,  119  A.  S.  R.  41,  8  L.RA.  1118  and  note,  11  L.R-A.(N.S.)  811; 
(N.S.)  369,  9  Ann.  Cas.  1143;  South-  Aloir  v.  Northern  Pac.  R.  Co.,  53  Minn, 
em  Exp.  Co.  v.  Gibbs,  155  Ala.  303,  160,  54  N.  W.  1072,  39  A.  S.  R.  588, 
46  So.  465, 130  A.  S.  R.  24, 18  LJI.A.  19  LJt.A.  764;  Hanson  v.  Great  North- 
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be  the  basis  of  recovery  in  case  of  loss  is  reasonable  and  valid/^  but 
it  has  been  held  that  such  a  stipulation  should  be  construed  to  mean 
the  value  when  received  by  the  carrier,  including  the  freight  paid, 
since  tlie  property  under  such  circumstances  would  be  worth  the 
invoice  price  with  the  freight  added  at  the  point  of  shipment.**  More- 
over it  seems  that  such  a  provision  cannot  apply  where  the  carrier 
has  been  guilty  of  conversion." 

249.  Limitation  of  Liability  to  Fixed  Amount  unless  Real  Value 
Is  Stated. — Even  when  the  common-law  liability  of  carriers  was  en- 
forced most  rigorously,  the  courts  always  upheld  limitations  of  it 
imposed  for  the  purpose  of  procuring  a  full  disclosure  of  the  value  of 
the  property,  especially  where  articles  were  of  unusual  value,  or  sub- 
ject to  extra  hazard.**  So  it  has  been  uniformly  held  that  a  stipula- 
tion limiting  the  value  of  the  article  shipped  to  a  certain  sum  unless 
a  greater  value  was  expressed  or  declared  is  valid  and  binding  on  the 
shipper.'*  Under  a  stipulation  such  as  this,  it  is  the  duty  of  the 
shipper  to  disclose,  rather  than  of  the  carrier  to  demand,  the  true 
value  of  the  article,  and  silence  on  the  part  of  the  shipper  will  be 
sufficient  to  limit  recovery  in  case  of  loss  to  the  amount  stated  in  the 
bill  of  lading.**  Where,  however,  the  carrier  has  knowledge  of  the 
actual  value  of  the  package,  or  its  value  is  apparent,  his  failure  to  state 
that  value  in  the  bill  of  lading  cannot  affect  the  right  of  the  shipper 
to  recover  the  full  amount,  although  by  the  terms  of  that  instrument 
the  carrier  was  liable  in  case  of  loss  only  for  the  amount  therein 
stated; "  and  in  some  cases  a  stipulation  to  the  effect  that  the  carrier 


em  Ry.  Co.,  18  N.  D.  324,  121  N.  W.  L.RA.  764;  Dtintley  v.  Boston,  ete., 
78,  138  A.  S.  R.  7ee8.  R.  Co.,  66  N.  H.  263,  20  Atl.  327,  49 

88  A.  S.  R.  109  note;  12  Ann.  Cas.  A.  S.  R.  610.  9  L.R.A.  449;  Duxgin  v. 
1127  note.  American  Exp.  Co.,  66  N.  H.  277,  20 

11.  Pierce  v.  Soathem  Pac  Co.,  120  Atl.  328,  9  453;  Cole  v.  Good- 

Cal.  156,  47  Pac.  874,  52  Pac.  302,  40  win,  19  Wend.  (N.  Y.)  251,  32  Am. 
LJt.A.  350.  Dec  470;  Belger  v.  Dinsmore,  51  N. 

88  A.  S.  R.  Ill  note.  Y.  166,  10  Am.  Rep.  575;  Oreenwald 

18.  KeUy  v.  Southern  Ry.,  84  S.  C.  v.  Barrett,  199  N.  Y.  170,  92  N.  E. 
249,  66  S.  B.  108, 137  A.  S.  R.  842.      218,  35  L.R.A.(N.S.)  971;  Willook  v. 

13.  88  A.  S.  R.  Ill  note;  31  L.R.A.  Pennsylvania  R.  Co.,  166  Pa.  St.  184, 
(N.S.)  310  note.  See  also  infra,  par.  30  Ati.  048,  45  A.  S.  R.  674,  27  L.R.A. 
251.  228;  Ballon  v.  Earie,  17  R.  I.  441,  22 

14.  Bernard  v.  Adams  Exp.  Co.,  205  Atl.  1113,  33  A.  S.  R.  881,  14  LJK-A. 
Mass.  254,  91  N.  E.  325, 18  Ann.  Caa.  433. 

351,  28  L.R.A.(N.S.)  293.  88  A.  S.  R.  110  note. 

15.  Oppenfaeimer  v.  U.  S.  Exp.  Co.,  16.  Pacific  Ezp.  Co.  v.  Foley,  46 
69  lU.  62,  18  Am.  Rep.  596;  Pacific  Kan.  457,  26  Pac.  665,  26  A.  S.  R. 
Exp.  Co.  V.  Foley,  46  Kan.  457,  26  107,  12  L-R.A.  799;  Orange  County 
Pac  665,  26  A.  S.  R.  107,  12  LJl-A.  Bank  v.  Brown,  9  Wend.  (N.  Y.)  85, 
799 ;  Sager  v.  Portsmouth,  etc,  R.  Co.,  24  Am.  Dec  129 ;  lldagnin  v.  Dina- 
.31  Me.  228,  50  Am.  Dec  659;  Alair  more,  70  N.  Y.  410,  26  Am.  Rep.  608. 
V.  Northern  Pac  R.  Co.,  53  Minn.  160,  17.  Southern  Express  Co.  s.  Crook, 
54  N.  W.  1072,  39  A.  S.  R.  588,  19  44  Ala.  468,  4  Am.  Rep.  140;  Om- 
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will  not  be  liable  for  any  loss  or  damage  over  a  certain  amount  un- 
less  the  true  value  is  stated  has  been  construed  not  to  include  losses 
due  to  the  negligence  of  the  carrier.'* 

250.  Partial  Loss. — Where  it  is  provided  in  the  bill  of  lading  that 
the  amount  recoverable  in  case  of  "loss  or  damage"  shall  not  exceed  a 
specified  sum,  the  question  arises  as  to  the  amount  recoverable  where 
the  article  is  not  lost,  but  merely  injured.  The  parties  may,  of 
course,  by  express  provision  to  that  effect,  stipulate  that  in  case  of 
partial  loss  the  damages  shall  be  proportioned  on  the  basis  of  the  sum 
named  as  the  maximum  limit,  and  effect  will  be  given  to  such  a 
stipulation.  But  where  this  is  not  done,  the  question  becomes  one  of 
construction,  and  very  generally  the  view  is  entertained  that  such 
stipulations  are  to  be  construed  &s  permitting  recovery  for  the  dam- 
age actually  done,  the  amount  recoverable,  however,  not  to  exceed  that 
agreed  upon  as  compensation  for  a  total  loss.** 

251.  Circumstances  Affecting  Operation  of  Contract  Limiting  Lia- 
bility.— In  several  jurisdictions  where  the  usual  stipulation  limit- 
ing the  carrier's  liability  has  been  upheld,  the  question  has  arisen 
whether  such  a  limitation  would  be  valid  as  against  the  affirma- 
tive wrong  of  the  carrier.  This  query  the  courts  have  always  an- 
swered in  the  negative,  holding  that  a  carrier  cannot  validly  limit  its 
liability  for  a  loss  resulting  from  its  afiirmative  wrongful  act.'*  For 
instance  it  has  been  held  that  a  contract  fixing,  for  purposes  of  trans- 
portation, the  value  of  an  article  delivered  to  a  carrier  for  carriage 
will  not  operate  to  relieve  it  from  liability  to  pay  the  full  value  of  the 
article  if  it  was  embezzled  by  its  agent.*  And  the  same  doctrine  ap- 
plies appfu^ntly  in  all  actions  of  tort  against  a  carrier  for  the  con- 
version of  goods  shipped.*  A  delivery  of  the  goods  to  the  wrong  per- 
son is  an  affirmative  wrongful  act,  and  the  usual  stipulation  limiting 
the  carrier's  liability  does  not  affect  the  shipper's  right  to  recover 
their  full  value.*  And  where  the  waybill  for  packages  shipped  is  so 
made  out  as  to  enable  an  employee  of  the  carrier  to  commit  a  fraud 
it  has  been  held  that  an  "aitirmative  act  of  wrongdoing"  having  the 
same  effect  has  been  committed.^   Also  it  seems  that  a  carrier's  con- 


dorff  V.  Adams  Esp.  Co.,  3  Bosh 
(Ky.)  194,  96  Am.  Dec.  207;  Kem- 
ber  V.  Southern  Express  Company,  22 
La.  Ann.  158,  2  Am.  Rep.  719. 

18.  Westcott  V.  Fargo,  61  N.  Y. 
542,  19  Am.  Rep.  300. 

19.  88  A.  S.  R.  113, 114  note. 

20.  Adams  Exp.  Co.  v.  Berry  & 
Whitmore  Co.,  35  App.  Cas.  (D.  C.) 
208,  31  LJt.A.(N.S.)  309  and  note; 
Magnin  v.  Dinsmore,  70  N.  T.  410,  26 
Am.  Rep.  608,  62  N.  Y.  35,  20  Am. 
Bep.  442. 


12  Ann.  Cas.  1133  note;  Ann.  Caa. 
1913D  990  note. 

1.  Adams  Exp.  Go.  v.  Berry  &  Whit- 
more Co.,  35  App.  Cas.  (D.  G.)  208, 
31  L.R.A.(N.S.)  309. 

2.  Central  of  Georgia  Ry.  Co.  v. 
Chicago  Portrait  Co.,  122  Ga.  11,  49 
S.  E.  727,  106  A.  S.  R.  85. 

31  L.R.A.(N.S.)  309  note. 

3.  Ann.  Cas.  1913D  990  note. 

4.  12  Ann.  Cas.  1133  note. 
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tract  limiting  its  liability  for  loss  to  a  specified  amount  has  no  appli' 
cation  to  the  damages  to  be  recovered  for  its  failure  to  comply  with  a 
notice  of  stoppage  in  transitu  after  it  had  agreed  to  do  so.* 

252.  Stipulation  Limiting  Time  to  Present  Claim  against  Carrier. — 
According  to  the  great  weight  of  authority  a  carrier  may  make  a 
valid  contract  stipulating  that  notice  of  any  claim  for  the  loss  of  or 
damage  to  goods  in  transit  shall  be  given  within  a  specified  time,  and 
making  the  giving  of  the  notice  a  condition  precedent  to  the  right 
to  enforce  the  carrier's  liability;  and  if  the  time  allowed  for  the  pre- 
sentation of  the  claim  is  in  all  respects  reasonable,  the  contract  will 
be  binding  on  the  shipper,  and  enforceable  against  him.'  Such  a 
stipulation,  it  is  asserted,  contravenes  no  principle  of  public  policy; 
excuses  no  negligence,  and  is  perfectly  consistent  with  holding  the 
carrier  to  the  fullest  measure  of  good  faith,  of  diligence  and  of  capaci- 
ty which  the  strictest  rules  of  the  common  law  ever  required.'  Its 
general  purpose,  of  course,  is  protection  to  the  carrier,  by  affording 
him  an  opportunity  to  make  an  investigation  of  a  claim,  while  the 
matter  is  fresh  and  easily  investigated  and  so  to  safeguard  himself 
from  false  and  fraudulent  claims.®  And  more  recent  authorities 
have  considered  such  a  stipulation  an  especially  reasonable  regula- 
tion in  view  of  the  liability  for  losses  occurring  on  the  lines  of  con- 
necting carriers  imposed  on  the  initial  carrier  by  the  Carmack  Amend- 
ment of  the  Interstate  Commerce  Act.*  Even  as  to  losses  due  to  the 
carrier's  negligence  such  a  stipulation  is  held  to  apply>  since  it  is  re- 


6.  Rosenthal  v.  Weir,  170  N.  T. 
148,  63  N.  E.  65,  57  LJI.A.  527. 

6.  The  Queen  of  the  Pacific,  180 
U.  S.  49,  21  S.  Ct.  278,  45  U.  S.  (L. 
ed.)  419;  St.  Louis  &  S.  F.  R.  Co. 
V,  Pearce,  82  Ark.  353,  101  S.  W. 
760, 118  A.  S.  H.  75, 12  Ann.  Cas.  125; 
Black  V.  Wabash,  St.  L.  &  P.  Ry.  Co., 
Ill  HI.  351,  53  Am.  Rep.  628;  Oeorge 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  214  Mo. 
551,  113  S.  W.  1099,  127  A.  S.  R. 
690;  Gwyn  Harper  Mfg.  Co.  v.  Caro- 
lina Cent.  Ry.  Co.,  128  N.  C.  280,  38 
S.  E.  894,  83  A.  S.  R.  675;  Pennsyl- 
vania Co.  V.  Shearer,  75  Ohio  St.  249, 
79  N.  E.  431,  116  A.  S.  R.  730,  9 
Ann.  Cas.  15  and  note;  Eckert  v. 
Pennsylvania  R.  Co.,  211  Pa.  St.  267, 
60  Atl.  781, 107  A.  S.  R.  571;  Deaver- 
Jeter  Co.  t>.  Southern  Ry.,  91  S.  C. 
503,  74  S.  E.  1071,  Ann.  Caa.  1914A 
230  and  note;  Gnlf,  C.  &  S.  F.  Ry. 
Co.  1).  Trawiek,  68  Tex.  314,  4  S.  W. 
567,  2  A.  S.  R.  494;  Liquid  Carbonic 
Co.  V.  Norfolk  &  W.  Ry.  Co.,  107 


Va.  323, 58  S.  E.  569, 13  L.R.A.(N.S.) 
753. 

61  A.  S.  R.  370  note;  88  A.  S.  R. 
113  note;  7  LJIJI.<N.S.)  1041  note; 
17  LJ£.A.(N.S.)  630  note;  24  L.RA. 
(N.S.)  866  note;  14  Ann.  Cas.  416 
note. 

7.  Southern  Exp.  Co.  v.  Caldvdl, 
21  Wall.  264,  22  U.  S.  (L.  ed.)  556. 

8.  Black  V.  Wabash,  St.  Louis,  etc, 
R.  Co.,  Ill  HI.  351,  53  Am,  Rep.  628. 

9.  Ann.  Cas.  1914A  232  note.  See 
infra,  par.  360. 

It  may  be  well  to  call  attention  to 
the  fact  that  stipulations  of  this 
character  are  commonly  inserted  ia 
contracts  for  the  transmission  of  tele- 
grams, and  the  same  principles  appar- 
ently apply.  Similar  stipulations  are 
also  generally  inserted  in  contracts  of 
insurance;  but  in  such  eases  it  would 
seem  that  a  different  principle  would 
apply,  as  the  insnrance  comjHimes 
would  not  be  restricted  by  the  com* 
mon-law   rules    governing  carriers. 
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gaxded,  not  as  a  restriction  of  liability,  but  rather  as  a  condition  prece- 
dent affecting,  not  the  carrier's  liability,  but  the  shipper's  remedy.^* 

Such  a  ruling,  however,  has  not  passed  unchallenged,^*  and  it  should 
be  noted  that  even  where  it  is  the  rule  that  it  is  not  against  public 
poli^  for  a  carrier  to  exempt  himself  by  contract  from  liability  for 
negligence,. it  has  been  held  that  the  stipulation  does  not  apply  to  a 
loss  due  to  the  carrier's  negligence,  where  the  contract  makes  no  refer- 
ence to  losses  due  to  that  cause,  although  the  wording  of  the  stipula- 
tion is  sufficiently  general  to  include  any  loss.*' 

253.  Reasoiiableness  of  Stipulation. — ^The  one  essential  of  stipu- 
lations of  this  nature  is  that  they  be  reasonable.  This  is,  however, 
purely  relative,  and  a  stipulation  perfectly  reasonable  under  one  state 
of  facts  would  be  quite  as  unreasonable  under  another.  Whether  in 
any  particular  case  the  stipulation  under  consideration  is  valid  is, 
therefore,  dependent  on  the  peculiar  facts  and  circumstances  of  that 
case,  the  chief  query  being  whether  sufficient  time  has  been  given  to 
enable  the  shipper  to  discover  the  loss  and  give  notice  thereof,*'  this 
iigain  being  largely  dependent  on  distance  and  the  facilities  of  com- 
munication.** From  the  very  nature  of  such  a  requirement  it  is  evi- 
'Vnt  that  no  helpful  general  rule  can  be  laid  down.  Thus  a  stipulation 
providing  for  notice  of  a  claim  within  thirty  hours  after  delivery  has 
been  held  reasonable,  while  on  the  other  hand  one  allowing  thirty- 
six  hours'  time  has  been  held  unreasonable ;  *^  and  under  still  other 
circumstances  the  reasonableness  of  a  similar  provision  has  been  held 
a  proper  question  for  the  consideration  of  the  jury.**  A  provision 
for  such  notice  within  thirty  days  after  delivery  has  been  upheld,*' 
while  in  other  cases  the  same  period  of  time  has  been  held  unreason- 

Kirby  v.  Western  Union  Tel.  Co.,  4  pass  over  the  general  qnestion  of  law, 

S.  D.  105,  55  K.  W.  750,  46  A.  S.  R.  and  to  base  its  decision,  entirely  on 

765,  30  LJI.A.  612,  4  S.  D.  439,  67  the  partienlar  phraseology  of  the  con- 

N.  W.  199,  30  L.R.A.  620.  tract  in  qnestion. 

17  L.R.A.(N.S.)  634  note.  12.  17  L.R.A.(N.S.)  631  note. 

10.  Selby  v.  Wilmington,  etc.,  R.  13.  88  A.  S.  R.  113  note;  9  Ann. 
Co.,  113  N.  C.  588,  18  S.  £.  88,  37  Cas.  21  note;  14  Ann.  Cas.  417  note; 
A.  S.  R.  635;  Pennsylvania  Co.  v.  Ann.  Cas.  1914A  233  note. 
Shearer,  75  Ohio  St.  249,  79  N.  E.  14.  Southern  Express  Co.  v.  Honni- 
431>  110  A.  S.  R.  730,  9  Ann.  Cas.  cntt,  54  Miss.  566,  28  Am.  Rep.  385. 
15.  16.  88  A.  S.  R.  114  note.  See,  how- 

17  LJt.A.(N.S.)  628  note;  14  Ann.  ever,  contra:  as  to  the  requirement  of 
Cas.  416  note.  thirty^ix  hours,  Ann.  Cas.  1914A  233 

11.  See  Hontz  v.  Union  Pae.  R.  Co.,  note. 

33  Utah  175,  93  Pac.  439,  17  L.R.A.  16.  Texas,  etc.,  R.  Co.  i>.  Adams,  78 

(N.S.)  628  and  note,  where,  although  Tex.  372,  14  S.  W.  666,  22  A.  S.  B. 

the  court  was  firmly  of  the  opinion  56. 

that  sneb  a  stipulation  is  void  in  a  9  Ann.  Cas.  21  note. 

case  where  the  loss  was  oecasioned  by  17.  31  Am.  Rep.  510  note;  88  A.  S. 

the  negligence  of  the  carrier,  yetj  find-  R.  114  note;  Aiin.  Cas.  1914A  234 

ing  the  great  weight  of  authority  to  note. 

be  to  the  contrary,  it  preferred  to 
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able.**  Five  days  after  delivery  has  frequently  been  held  a  reasonable 
length  of  time  for  such  a  notice,  i»  while  thirty  days  from  the  date  of 
the  bill  of  lading  has,  on  the  other  hand,  been  held  unreasonable.** 
Where  the  damage  done  is  not  for  any  reason  apparent  or  capable  of 
being  estimated  within  the  time  provided  for  giving  notice  it  seems 
that  the  provision  for  notice  will  be  held  unreasonable,  .as  a  carrier 
cannot  reasonably  require  that  the  shipper  shall  give  notice  of  a 
claim  for  damages  before  the  injury  or  its  extent  can  be  discovered 
by  the  latter  in  the  exercise  of  due  diligence.  Moreover,  the  mere 
fact  that  the  period  named  in  the  bill  of  lading  as  that  within  which 
notice  of  claims  must  be  given  is  unreasonably  short  does  not  excuse 
the  shipper  from  giving  any  notice  at  all.  In  such  case  the  limitation 
of  time  is  void,  but  the  provision  for  notice  still  remains,  and  is  to  be 
complied  with  before  the  expiration  of  a  reasonable  time.^ 

254.  Performance  of  Stlpnlation.— A  stipulation  as  to  notice  must 
be  given  a  reasonable  construction,  and  a  substantial  compliance 
therewith  on  the  part  of  the  shipper  is  all  that  is  required,  having  in 
view  the  object  and  purpose  of  the  requirement  of  notice.*  Thus,  it 
has  been  held  that  a  formal  written  notice  of  the  loss  sustained  is 
not  required,  because  the  purpose  of  the  written  notice  is  fully  ac- 
complished when  the  condition  of  the  shipment  is  fully  brought  to 
the  attention  of  representatives  of  the  company  *  And  where  a  ship- 
per, on  receiving  goods  in  a  damaged  condition,  signs  a  receipt  under 
protest,  it  has  been  held  that  that  constitutes  sufficient  notice  to  the 
carrier  that  the  shipper  intends  to  enforce  his  rights.*  Again,  al- 
though there  is  some  authority  to  the  contrary,*  it  has  been  held  that 
failure  to  give  notice  of  a  claim  for  damages  or  loss  in  accordance 
with  a  stipulation  in  a  contract  for  the  shipment  of  goods  is  excused 
where  the  delivering  carrier  had  actual  knowledge -of  all  the  condi- 

18.  Capehart  v.  Seaboard  &  Roan-  1.  88  A.  S.  R.  116  note.  In  this 
oke  Railroad  Co.,  81  N.  C.  438,  31  eonnection  it  may  also  be  wdl  to  note 
Am.  Rep.  505  and  note;  Gwyn  Harp-  that  in  1908  tbe  Interstate  Commerce 
er  Mfg.  Co.  v.  Cardina  Cent.  R.  Co.,  Commission  adopted  a  standard  bill 
128  N.  C.  280,  38  S.  E.  894,  83  A.  S.  of  lading  prescribing  four  months  as 
R.  675.  the  time  limit  in  which  a  claim  for 

Ann.  Cas.  1914A  233  note.  loss  should  be  mode.  Ann.  Cas.  19UA 

19.  Black  V.  Wabash,  etc.,  R.  Co.,  233  note. 

Ill  lU.  351,  53  Am.  Rep.  628.  2.  Atchison,  Topeka  ft  Santa  Fe  R. 

88  A.  S.  R.  114  note.  Co.  t>.  Temple,  47  Kan.  7,  27  Pac  98, 

20.  Adams  Exp.  Co.  v.  Reagan,  29  13  L.R.A.  362. 

Ind.  21,  92  Am.  Dec.  332;  Dixie  Cigar  14  Ann.  Cas.  417  note;  Ann.  Cas. 

Co.  13.  Southern  Exp.  Co.,  120  N.  C.  1914A  234  note. 

348,  27  S.  E.  73,  58  A.  S.  R.  795.  But  3.  14  Ann.  Cas.  417  note, 

see  contra.  Southern  Express  Co.  v.  4,  Hinkle  v.  Southern  Ry.  Co.,  126 

Hunnieutt,  54  Miss.  566,  28  Am.  Rep.  N.  C.  932,  36  S.  E.  348,  78  A.  8.  B. 

385.  685. 

31  Am.  Rep.  510  note.  5.  9  Ann.  Gas.  22  nota 
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tions  as  to  damages  that  a  written  notice  could  give.'  On  the  other 
hand,  it  has  been  held  that  where  the  circumstances  surrounding  the 
shipper  are  not  such  as  to  render  it  impracticable  to  give  notice  in  the 
required  manner  and  within  the  specified  time,  he  will  be  bound  to 
give  the  notice  in  that  manner  and  at  that  time.'  However,  if  a  car- 
rier sets  up  a  claim  to  notice  of  a  given  fact  as  a  consideration  on 
which  its  liability  to  a  shipper  is  to  depend,  it  is  incumbent  on  it, 
when  the  notice  was  to  be  given  to  one  of  its  officers  or  agents,  to  show 
that  it  had  an  officer  or  agent  at  or  near  the  place  where  notice  was 
to  be  given.*  Where  the  circumstances  are  such  as  not  to  admit  of 
strict  compliance  with  the  terms  of  a  stipulation  as  to  notice  of  a 
claim,  it  seems  that  the  question  whether  the  contract  has  been  rea- 
sonably complied  with  in  this  respect  should  be  submitted  to  the  jury.* 
255.  Limitations  to  Rule  Allowing  Stipulation  for  Notice  of  Loss 
within  Specified  Time. — It  is  the  general  rule  that  a  stipulation  in  a 
shipping  contract  or  receipt,  which  requires  notice  of  a  claim  for  loss 
or  damages  to  be  given  within  a  prescribed  time,  is  not  applicable  if 
the  goods  are  not  actually  delivered.  In  such  case  it  is  held  that  the 
failure  to  deliver  the  goods  amounts  to  a  conversion  and  dispenses  with 
the  necessity  for  notice.^**  And  the  same  is  true  when  the  goods  are 
delivered  to  the  wrong  person.**  Also  such  a  stipulation  is  deemed 
to  have  no  application  to  a  claim  for  damages  occasioned  by  a  fall  in 
price  on  account  of  the  carrier's  delay  in  delivering,  as  the  damages 
contemplated  by  the  contract  are  those  resulting  to  the  goods  through 
injury  or  loss  in  transportation.**  Nor  does  it  apply  to  a  C.  0.  D. 
shipment,  if  it  appears  that  the  carrier  has  neither  collected  the 
money  nor  returned  the  goods,  as  in  such  a  case  the  carrier  may  hold 
the  goods  as  warehouseman  after  the  transportation  has  ended,  and 
a  claim  for  loss  or  damage  may  be  presented  within  a  reasonable 

6.  Baltimore  &  Ohio  Exp.  Co.  tj.  ed.)  556,  as  very  unsatisfactory  in 
Cooper,  66  Miss.  558,  6  So.  327,  14  that  it  appears  to  have  regarded  the 
A.  S.  R.  586;  Deaver-.leter  Co.  v.  stipulation  as  a  statute  of  limitations, 
Southern  Ry.,  91  S.  C.  503,  74  S.  E.  which  it  clearly  was  not,  and  leaves 
1071,  Ann.  Cas,  1914A  230  and  note,  the  reader  in  doubt  as  to  whether  the 

7.  88  A.  S.  R.  116  note;  9  Ann.  decision  was  not  rested  on  the  ground 
Cas.  21  note.  that  there  was  no  sufficient  evidence 

8.  G^ood  V.  Galveston,  etc.,  R.  Co.,  of  a  contract. 

(Tex.)  11  S.  W.  854,  4  LJUl.  801.  31  L.R.A.(N.S.)  1180  note;  9  Ann. 

88  A.  S.  R.  115  note.  Cas.  19  note. 

9.  9  Ann.  Cas.  22  note.  11.  Ridgway  Grain  Co.  v.  Pennsyl- 

10.  Porter  v.  Southern  Exp.  Co.,  vania  Ry.  Co.,  228  Pa.  St.  641,  77 
4  S.  C.  135, 16  Am.  Rep.  762;  Deaver-  Atl.  1007,  31  UR.A.(N.S.)  1178  and 
Jeter  Co.  v.  Southern  Ry.,  91  S.  C.  note. 

503,  74  S.  E.  1071,  Ann.  Cas.  1914A  12.  Houtz  v.  Union  Pac.  R.  Co.,  33 

230.    See  also  Southern  Express  Co.  Utah  175,  93  Pac.  439,  17  L.R.A. 

V.  Caperton,  44  Ala.  101,  4  Am.  Rep.  (N.8.)  628. 

118,  criticiged  in  Southern  Exp.  Co.  v.  9  Ann.  Cas.  19  note;  14  Ann.  Cas. 

Caldwell,  21  Wall  264,  22  U.  S.  (L.  416  note. 
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time."  But  where  a  contract  for  the  carriage  of  goods  by  steamship 
provides  that  notice  of  a  claim  for  loss  or  damage  shall  be  given  to  the 
company  within  a  specified  time,  such  a  stipulation  is  equally  appli- 
cable whether  suit  is  brought  against  the  vessel  or  against  the  com- 
pany, as  the  claim  is  against  the  latter  even  though  the  suit  is  brought 
against  the  property.**  In  several  states  there  are  constitutional  or 
statutory  prohibitions  against  the  limitation  of  a  carrier's  common-law 
liability,  and,  under  such  provisions,  stipulations  requiring  notice  of 
loss  within  a  specified  time  are  generally  held  invalid.*'  A  few  ex- 
ceptions to  this  general  rule  may,  however,  be  noted.**  Save  for  these, 
all  the  decisions  under  such  statutes  seem  to  be  opposed  in  principle 
to  the  doctrine  stated  above  that  such  stipulations  are  not  a  limita- 
tion of  the  carrier's  common-law  liability.*^  In  some^  if  not  in  all,  of 
the  states  in  which  these  cases  arose,  earlier  decisions  held  that  such 
stipulations  were  valid.*®  If,  however,  such  stipulations  merely  af- 
fect the  shipper's  remedy,  and  do  not  affect  the  liability  of  the  car- 
rier, as  is  held  in  so  many  of  the  cases,  it  is  difficult  to  see  why  such 
stipulations  should  be  made  void  merely  by  the  existence  of  a  statu- 
tory or  constitutional  provision  that  the  common-law  liability  shall 
not  be  limited. 

256.  Stipulations  Limiting  Time  for  Bringing  Suit — Similar  in 
character  to  the  stipulations  just  considered  prescribing  a  certain  time 
within  which  notice  of  loss  must  be  given,  are  the  provisions  fre- 
quently met  with  in  bills  of  lading  which  require  that  any  action  to 
recover  for  loss  or  damage  to  the  article  shipped  should  be  begun 
within  a  specified  period.  The  parties  may,  if  they  see  fit,  fix  by  agree- 
ment a  shorter  time  for  the  bringing  of  suit  on  the  contract  than  that 
provided  by  the  statute  of  limitations,  and  if  the  period  therein 
limited  is  reasonable,  suit  must  be  brought  within  that  time  or  the 
shipper's  right  of  action  will  be  barred.  Such  a  provision  is  prohibit- 
ed by  no  rule  of  law  nor  by  any  consideration  of  public  policy.** 
Nor  is  it  at  all  affected  by  the  existence  within  the  jurisdicldon  of  a 

13.  9  Ann.  Cas.  19  note.  17.  See  supra,  par.  252. 

14.  The  Qaeen  of  the  Pacific,  180  18.  17  L.R.A.{N.S.)  632  note;  9 
Q.  S.  49,  21  S.  Ct.  278,  45  U.  S.  (L.  Ann.  Cas.  25  note. 

ed.)  419.  19.  Hafer  v.  St.  Louis  Southweat- 

15.  Ohio,  etc.,  By.  Co.  v.  Tabor,  98  ern  R.  Co.,  101  Ark.  310,  142  S.  W. 
Ky.  503,  32  S.  W.  168,  36  S.  W.  18,  176,  Ann.  Cas.  1913E  866  and  note; 
34  L.R.A.  685;  Missouri  Pac.  Ry.  Co.  Adams  v.  Colorado  &  S.  R.  Co.,  49 
V.  Vandeventer,  26  Neb.  222,  41  N.  Colo.  475,  113  Pac.  1010,  36  L.R.A. 
W.  998,  3  L.R.A.  129.  (N.S.)   412;  Missouri,  K.  &  T.  R. 

13L.R.A.(N.S.)  753  note;  17  L.R.A.  Co.  v.  Davis,  24  Okla.  677,  104  Pac. 

(N.S.)  632  note;  9  Ann.  Cas.  24  note.  34,  24  L.R.A.(N.S.)  866;  Gulf,  C.  & 

16.  Liquid  Carbonic  Co.  v.  Norfolk  S.  F.  Ry.  Co.  v.  Trawick,  68  Tex.  314, 
&  Western  Ry.  Co.,  107  Va.  323,  58  4  S.  W.  567,  2  A.  S.  R.  494;  Gulf,  C. 
S.  E.  569,  13  LJt.A.(N.S.)  753  and  &  S.  F.  Ey.  Co.  v.  Gatewood,  79  Tex. 
note.  89,  14  S.  W.  913,  10  L.BA.  419. 
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statutory  or  constitutional  prohibition  against  carriers  limiting  or  re- 
stricting their  common  law  liability,  since  it  is  held  that  such  a  stipu- 
lation does  not  in  any  way  defeat  the  complete  vestiture  of  the  right 
to  recover,  but  merely  requires  the  assertion  of  that  right  by  action  at 
an  earlier  period  than  would  be  necessary  to  defeat  it  through  the  op- 
eration of  the  ordinary  statute  of  limitations  But  the  limitation 
must  be  reasonable,  and  if  the  period  of  time  specified  is  such  that 
under  the  facts  of  the  particular  case  the  shipper  could  not  with  rea- 
sonable diligence  be  enabled  to  bring  suit  before  it  expired,  the  ot- 
tempted  limitation  is  void.  Thus,  a  provision  that  suit  must  be 
brought  within  thirty  days  after  the  loss  or  damage  occurred  has  been 
held  unreasonable  where  it  appeared  that  the  transit  might  reasonably 
consume  the  whole  of  that  time.'  A  period  of  forty  days  has  on  the 
other  hand  been  held  to  be  a  reasonable  limitation.- 

257.  Waiver  by  Carrier  of  Performance  of  Stipulations  by  Shipper. 
— ^Provisions  of  this  nature,  whether  they  provide  for  notice  of  claim 
within  a  certain  time  or  for  a  period  limiting  the  right  of  the  shipper 
to  sue,  are  provisions  for  the  carrier's  benefit,  and  may  be  waived  in 
whole  or  in  part  by  him.*  The  waiver  need  not  be,  and  seldom  is, 
express  but  may  be  implied  from  the  conduct  of  the  carrier.  Thus, 
a  requirement  that  the  notice  be  written  will  be  deemed  to  have  been 
waived  if  the  carrier  receive  verbal  notice  without  objection.*  Like- 
wise, if  a  carrier  accepts  notice  of  loss  after  the  period  provided  in  the 
bill  of  lading  for  giving  such  notice  has  expired,  and  does  not  specify 
the  lapse  of  time  as  an  objection  to  its  validity,  this  requirement  will 
be  regarded  as  waived.*  Where  the  carrier  refuses  payment  of  dam- 
ages for  reasons  not  involving  the  promptness  of  notice,  but  puts 

22  A.  S.  R.  58  note;  88  A.  S.  R.     1.  88  A.  S.  R.  117  note. 
117  note;   3  L.R.A.   344  note;   44      2.  Gulf,  etc.,  Ry.  Co.  t>.  Trawiek, 
LJt.A.  456  note.  68  Tex.  314,  4  S.  "W.  567,  2  A.  S.  R. 

A  rule  inconsistent  with  the  doc-  494;  Gulf,  etc.,  Ry,  Co.  ti.  Gatewooil, 
trine  generally  supported  by  the  au-  79  Tex.  89,  14  8.  W.  913,  10  hJtA, 
thorities,  seems  to  have  been  adopted,  419. 

however,  it  being  held  that  any  stipu-  3.  Kckert  v.  Pennsylvania  R.  Co., 
lalion  limiting  the  time  within  which  211  Pa.  St.  267,  60  Atl.  781,  107  A. 
to  bring  suit  against  a  carrier  of  S.  R.  571. 

goods  is  in  contravention  of  the  stat-      88  A.  S.  R.  117  note;  9  Ann.  Cas. 
nte  of  limitations  and  invalid.   Adams  22  note;  14  Ann.  Cas.  418  note;  Ann. 
Exp.  Co.  ti.  Walker,  119  Ky.  121,  83  Cas.  1914A  235  note. 
S.  W.  106,  67  L.R.A.  412.  4.  Hinkle  v.  Southern  Ry.  Co.,  126 

Ann.  Cas.  1913E  869  note.  N.  C.  932,  36  S.  E.  348,  78  A.  S.  R. 

20.  Hafer  v.  St.  Loois  Southwest-  685;  Gilliland  v.  Southern  Ry.,  85 
em  Railway  Company,  101  Ark.  310,  S.  C.  26,  67  S.  E.  20, 137  A.  S.  R.  861, 
142  S.  W.  176,  Ann.  Cas.  1913E  866;  27  L.R.A.(N.S.)  1106. 
Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Trawiek,  5.  Merchants'  etc.,  Transp.  Co.  v. 
68  Tex.  314,  4  S.  W.  567,  2  A.  S.  R.  Eichberg,  109  Md.  211,71  AtL  993, 130 
404.  A.  S.  R.  524. 

13  LJt.A.(N.S.)  765  note. 
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its  objection  to  payment  on  entirely  different  grounds,'  or  where 
injured  goods  are  examined  by  the  carrier's  agent  for  the  purpose  of 
ascertaining  the  extent  of  the  injury,  the  stipulation  limiting  the  time 
for  filing  a  claim  does  not  apply.'  Again,  a  carrier  may  by  his  con- 
duct estop  himself  from  insistence  on  compliance  with  the  terms  of 
the  bill  of  lading  with  respect  to  limitations  on  the  time  within  which 
an  action  for  loss  or  injury  to  the  article  shipped  must  be  brought, 
whenever  by  negotiations  for  settlement  or  otherwise,  he  so  acts  as  to 
justify  a  reasonable  belief  on  the  part  of  the  shipper  that  this  claim 
will  be  settled  without  suit.  In  such  a  case,  if  the  shipper,  acting  on 
this  belief,  does  not  institute  his  suit  until  the  time  provided  in  the 
bill  of  lading  has  elapsed,  the  carrier  will  be  estopped  from  invoking 
the  limitation.^  If,  however,  notwithstanding  such  negotiations  the 
shipper  still  had  ample  time  after  they  had  ceased  wi^n  which  to 
begin  his  action  before  the  stipulated  time  elapsed,  it  seems  that  the 
carrier  will  not  be  estopped  from  claiming  the  benefit  of  the  stipula- 
tion.•  Moreover,  it  has  been  held  that  efforts  to  assist  the  owner  to 
find  a  lost  shipment  after  the  carrier's  exemption  from  liability  there- 
for has  attached  under  the  terms  of  its  bill  of  lading,  do  not  constitute 
a  waiver  by  the  carrier  of  his  right  to  claim  such  exemption  if  the 
goods  are  not  located,  as  such  conduct  constitutes  no  estoppel  where 
there  is  no  altering  of  the  shipper's  position  to  his  prejudice.*' 

258.  For  Whose  Acts  Carrier  Is  Responsible. — As  may  have  been 
observed  from  the  mere  statement  thereof,''  the  almost  unanimous 
rule  that  a  common  carrier  may  not,  by  any  contract,  exempt  him- 
self from  responsibility  for  his  negligence,  applies  with  equal  force 
to  losses  occasioned  by  the  negligence  of  his)  agents  or  servants." 
Ordinarily,  there  is  but  little  difficulty  in  determining  who  are 
servants  of  the  carrier  within  the  meaning  of  the  rule.  Where, 
however,  a  carrier  employs  agencies  which  are  in  a.  measure  inde- 
pendent, the  question  becomes  somewhat  more  involved.  The  most 
frequent  instance  of  this  is  in  the  employment  of  railroad  and 
steamship  lines  by  express  companies,  and,  whatever  doubts  may 
have  formerly  existed,  it  is  now  well  settled  that  express  companies 
are  common  carriers,"  and  cannot  escape  the  liabilities  of  such 
carriers  by  stipulating  in  bills  of  lading  or  in  shipping  receipts 
that  they  shall  be  liable  only  as  "forwarders."**    It  is  equally 

6.  Ann.  Cas.  1914A  235  note.  14  S.  W.  913,  10  L.R.A.  419. 

7.  Kelly  v.  Southern  Ry.  Co.,  84  S.      9.  88  A.  S.  R.  118  note. 

C.  249,  66  S.  E.  198,  137  A.  S.  R.  842.      10.  Ann.  Cas.  1914A  235  note. 

8.  Adams  v.  Colorado  &  S.  R-  Co.,      11.  See  supra,  par.  232. 

49  Colo.  475,  113  Pac.  1010,  36  LJt.A.     12.  For  exceptions  thereto,  see  «»- 
(N.S.)  412;  Hudson  v.  Northern  Pac.  pro,  par.  237. 
Ry.  Co.,  92  la.  231,  60  N.  W.  608,  54      13.  See  supra,  par.  23. 
A.  S.  R.  550;  Gulf,  Colorado  &  Santa      14.  Gait  v.  Adams  Exp.  Co.,  Mac- 
Fe  R.  Co.  V.  Gatewood,  79  Tex.  89,  Arthur  &  M.  (D.  C.)  124, 48  Am.  Rep. 
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well  settled  that  the  companies  whose  conveyances  these  express 
companies  use  in  the  performance  of  their  contracts  are  agents 
of  the  latter,  and  for  their  neglect  the  express  companies  are  respon- 
sible. Of  this  responsibihty  the  express  company  cannot  divest  itself 
by  any  stipulation-  in  the  bill  of  lading  to  the  effect  that  it  will 
not  be  liable  for  the  neglect  or  default  of  the  railroad  or  steamboat 
lines  employed  by  it.'*  Of  course  the  determination  of  the  question 
who  is  and  who  is  not  an  agent  of  the  carrier,  such  that  the  latter  will 
be  held  liable  for  his  negligence,  cannot  be  affected  by  any  provision 
in  the  bill  of  lading  that  a  particular  person  shall  or  shall  not  be  so 
considered,  the  courts  very  properly  holding  that  such  a  stipulation 
is  a  mere  device  on  the  part  of  the  carrier  to  exempt  itself  from  lia- 
bility for  the  negligence  of  those  who  are  in  fact  its  servants.^*  The 
questions  respecting  the  responsibihty  of  an  initial  carrier  for  the  acts 
of  connecting  carriers  and  the  right  of  the  former  to  limit  his  lia- 
bility to  his  own  line  will  be  found  treated  elsewhere  in  tliis  article.*' 
259.  Authority  of  Agent  of  Shipper  to  Assent  to  Limitation  of 
Liability. — The  doctrine  is  generally  recognized  that  an  agent  who  is 
employed  by  the  owner  or  consignor  of  goods  to  procure  them  to  be 
transported  by  a  common  carrier  has  a  general  and  implied  authority 
to  make  an  agreement  with  the  carrier  as  to  the  terms  on  which  the 
goods  are  to  be  transported.  Therefore  if  he  accepts  a  receipt  or  bill 
of  lading  limiting  the  liability  of  the  carrier,  his  principal  will  be 
bound  by  it.'*  An  ordinary  drayman  or  transfer  company  em- 
ployed by  a  shipper  to  deliver  the  goods  to  the  carrier  is  not  usually 
clothed  with  discretion  to  act  for  the  shipper,  and  no  authority  can 
be  implied  from  his  character  and  business.'*    But  evidence  that  it 

742 ;  Christenson  v.  American  Exp.  18.  California  Powder  Works  «.  At- 

Co.,  15  Minn.  270,  2  Am.  Rep.  122.  lantie  &  P.  R.  Co.,  113  Cal.  329,  45 

61  A.  S.  R.  361  note;  88  A.  S.  B.  Pac.  691,  36  L.R.A.  648;  Atlantic 

101  note.  Coast  Line  R.  Co.  v.  Dester,  50  Fla. 

15.  Bank  of  Kentucky  v.  Adams  180,  39  So.  634,  111  A.  S.  R.  116; 
Exp.  Co.,  93  U.  S.  174,  23  U.  S.  (L.  Adams  Exp.  Co.  v.  Camahan,  29  Ind. 
ed.)  872;  Hooper  v.  Wells,  Fargo  &  App.  606,  63  N.  E.  245,  64  N.  E.  647, 
Co.,  27  Cal.  11,  85  Am.  Dec.  211;  94  A.  S.  R.  279  and  note;  Russell  v. 
Buckland  v.  Adams  Exp.  Co.,  97  Erie  R.  Co.,  70  N.  J.  L.  808,  59  Atl. 
Mass.  124,  93  Am.  Dec.  68;  Southern  150,  1  Ann.  Cas.  672  and  note,  67 
Exp.  Co.  V.  Rothenberg,  87  Miss.  656,  L.R.A.  433;  Oregon  Short  Line  Rail- 
40  So.  65,  112  A.  S.  R.  466  and  note,  way  Company  v.  Blyth,  19  Wyo.  410, 
See  also,  Merchants'  Dispatch  Transp.  118  Pac.  649,  119  Pac.  875,  Ann.  Cas. 
Co.  V.  Bloch,  86  Tenn.  392,  6  S.  W.  1913E  288  and  note. 

881,  6  A.  S.  R.  847;  Deming  v.  Mer-  88  A.  S.  R.  87  note;  19  Ann.  Cas. 

cliants'  Cotton-press  &  Storage  Co.,  806  note. 

90  Tenn.  306,  17  S.  W.  89,  13  L.R.A.  19.  Benson  v.  Oregon  Short  Line 

518,  which  cases  held  that  transporta-  Railroad  Company,  35  Utali  241,  99 

tion  companies  are  liable  for  acta  of  Pac  1072,  136  A.  S.  R.  1052,  19  Ann. 

sub-agents.  Caa.  803  and  note.   Compare,  however, 

16.  88  A,  S.  R.  102  note.  California  Powder  Works  «.  Atlantic 

17.  See  infra,  par.  328,  342.  &  P.  R.  Co.,  113  Cal.  329,  45  Pae.  691, 
R.  C.  L.  Vol.  IV.— 51.  801 
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was  the  usual  course  of  business  for  a  shipper  to  send  his  goods  to  a 
carrier  by  a  teamster  who  was  accustomed  to  make  all  necessary  ar- 
rangements with  the  carrier  for  the  transportation  of  l^e  goods,**  or 
that  the  teamster  was  in  the  habit  of  receiving  bills  of  lading  limiting 
the  carrier's  liability,  which  were  brought  to  the  shipper  and  re- 
tainedj'  may  well  warrant  the  finding  that  there  was  a  contract  be- 
tween the  shipper  and  the  carrier  limiting  the  liability  of  the  carrier. 
The  general  doctrine  also  does  not  operate  where  a  contract  for  ship- 
ment has  already  been  made,'  and  consequently  a  carrier  cannot  re- 
lieve itself  of  its  obligation  to  transport  under  an  oral  agreement  with 
the  shipper  by  obtaining  a  written  contract  limiting  its  liability  from 
the  person  who  brought  the  freight  for  shipment.'  And  where  goods 
are  sent  by  a  cartman  to  the  railroad  station,  accompanied  by  a  com- 
plete shipping  order,  the  agent  of  the  railroad  company  has  no  right 
to  assume  that  the  cartman  has  authority  to  alter  or  modify  the  terms 
of  the  shipping  order  *  It  may  also  be  remarked  that  a  consignor  em- 
powered to  ship  goods  has  thereby  implied  authority  to  negotiate  for 
terms  of  transportation  with  the  carrier,  and  a  bill  of  lading  acceptetl 
by  him  will  operate  to  bind  the  consignee.  His  authority  is  in  such  a 
case  presumed  and  the  carrier  is  under  no  obligation  to  inquire  into 
his  right  to  enter  into  the  contract  of  carriage.* 

260.  Limitations  on  Authority  of  Carrier's  Agents  to  Bind  Carrier. — 
A  shipping  agent  of  a  common  carrier  has  general  authority  to  make 
ajl  reasonable  contracts  of  carriage;  and  any  undisclosed  Hmitation 
of  such  authority  by  secret  instructions  to  the  agent  will  not  bind  the 
shipper.*  This  rule  is  made  necessary  by  the  fact  that  the  carrying 
business  of  the  country  is  mostly  done  by  corporations  which  act 
through  agents.  These  agents  frequently  solicit  business,  and  conse- 
quently shippers  must  be  permitted  to  assume  in  the  absence  of  notice 
of  a  lack  of  authority  that  they  have  a  right  to  do  whatever  they  at- 
tempt to  do.  This  doctrine  is  in  entire  harmony  with  the  settled  rule 
of  law  that  if  a  person  knowingly  permits  another  to  act  as  his  agent 
in  such  a  manner  and  for  such  a  length  of  time  as  to  induce  anyone 


39  L.R.A.  648,  where  it  is  held  that  a 
eommoD  drayman  employed  not  merely 
to  haul  property  to  a  railroad  depot, 
but  to  ship  it  to  its  destination,  has 
authority  to  make  a  special  contract  of 
shipment  exempting  the  carrier  from 
liability  for  loss  by  fire. 

20.  Benson  v.  Oregon  Short  Line  R. 
Co.,  35  Utah  241,  99  Pae.  1072,  136  A. 
S.  R.  1052,  19  Ann.  Gas.  803. 

1.  1  Ann.  Gas.  676  note. 

2.  19  Ann.  Gas.  807  note. 

3.  Ann.  Cas.  1913E  293  note. 

4.  Russell  V.  Erie  R.  Co.,  70  N.  J. 


L.  808,  59  Atl.  150,  1  Ann.  Gas.  672 
and  note,  67  L.R.A.  433. 

5.  McMillan  v.  Michigan  S.  &  N. 
I.  Ry.  Co.,  16  Mich.  79,  93  Am.  Dec. 
208 ;  Frohlich  v.  Pennsylvania  Co.,  138 
Mich.  116,  101  N.  W.  223,  110  A.  S. 
R.  310,  4  Ann.  Cas.  1140;  Ryan  v. 
Missouri,  K.  &  T.  Ry.  Co.,  65  Tex.  13, 
57  Am.  Rep.  589. 

88  A.  S.  R.  87  note. 

6.  Rudell  V.  Ogdensburg  Transit 
Co.,  117  Mich.  568,  76  N.  W.  380,  44 
L.R.A.  415 ;  Walker  v.  Skipwith,  Meigs 
(Tenn.)  502,  33  Am.  Dec  161. 
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of  ordinary  prudence  to  believe  that  auch  an  assumed  agent  is  in 
fact  a  general  agent,  then  in  such  case  the  principal  must  be  held 
to  be  bound  by  the  acts  of  such  agent.'  Thus  a  contract  by  a  car- 
rier to  deliver  goods  at  their  destination  by  a  certain  time,  which 
allows  the  usual  period  for  making  the  trip,  is  within  the  general 
authority  of  the  carrier's  £^ent,  and  cannot  subsequently  be  altered 
by  handing  a  receipt  or  bill  of  lading  to  the  shipper's  clerk.^  So, 
secret  inatructions  to  an  agent  not  to  forward  goods  except  as  bag- 
gage of  a  passenger  or  at  the  ri^  of  the  sender  will  not  avail  the 
carrier,  where  the  shipper  had  no  notice  of  such  instructions  and 
it  was  the  custom  of  the  agent  to  forward  all  goods  that  were  offered 
for  transportation.^  However,  this  general  rule  does  not  include 
contracts  so  unusual  and  extraordinary  that  they  cannot  reasonably 
be  included  within  the  general  authority,  and  in  such  a  case  the  ship- 
per is  put  on  inquiry  as  to  the  exact  extent  thereof.*'  Accordingly 
the  law  raises  no  presumption  that  the  agent  of  a  railroad  company 
at  a  particular  station  has  any  authority  to  enter  into  a  contract  for  a 
shipment  from  another  station,  and,  where  it  is  claimed  that  such  au- 
thority existed,  the  burden  of  proof  is  on  the  shipper  to  show  alfirma- 
tively  the  authority  claimed.'*  Of  course,  where  a  shipper  has  assent- 
ed to  the  terms  of  a  contract  limiting  the  carrier's  liability,  and  the 
limitations  are  reasonable  in  character,  no  question  can  arise  as  to  the 
absence  of  authority  on  the  part  of  the  carrier's  agent  to  make  such  an 
agreement,  since  the  carrier,  whether  or  not  its  agent  was  authorized 
to  accede  thereto  in  the  first  instance,  may  ratify  such  act  at  any  time ; 
but  if  a  contract  provides  that  no  suit  shall  be  brought  against  the 
carrier  after  the  lapse  of  a  specified  time,  and  that  no  agent  of  the 
carrier  shall  have  any  authority  to  modify,  waive,  or  amend  any  of 
the  terms  thereof,  it  seems  that  a  station  agent  at  the  destination  of  the 
freight  who  is  not  shown  to  have  any  authority  to  adjust  and  settle 
claims  for  damages  is  without  power  to  waive  such  a  provision.** 

261.  Construction  of  Stipulations  Limiting  Liability. — ^It  is  nn 
elementary  rule  of  construction  that  if  a  written  contract  reasonably 
admits  of  two  constructions  that  one  is  to  be  adopted  which  is  least 
favorable  to  the  party  whose  language  it  is.  To  no  class  of  contracts 
has  this  rule  been  applied  more  stringently  than  to  those  in  which 

7.  Seasongood  v.  Tennessee  &  Ohio  Co.,  117  Mich.  568,  76  N.  W.  380,  44 
Transp.  Co.,  (Ky.)  54  S.  W.  193,  49  L.R.A.  415. 

L.R.A.  270.   See  also  Principal  and  11.  Voorhees  v.  Chicago,  etc.,  Ry. 

Agent.  Co.,  71  la.  735,  30  N.  W.  29,  60  Am. 

8.  Rudel!  V.  Ogdensburg  Transit  Rep.  823;  McManus  v.  Chicago  Great 
Co.,  117  Mich.  568,  76  N.  W.  380,  44  Western  Ry.  Co.,  138  la.  150,  115  N. 
L.R.A.  415.  W.  919,  128  A.  S.  R.  180. 

9.  Walker  v.  Skipwith,  Meigs  12.  Missouri,  K.  &  T.  R.  Co.  tJ. 
(Tenn.)  502,  33  Am.  Dec.  161.  Davis,  24  Okla.  677,  104  Pac.  34,  24 

10.  Ruddl  V.  Ogdensburg  Transit  L.R.A.(N.S.)  866. 
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common  carriers  seek  to  limit  their  liability  as  it  exists  at  common 
law.  In  general,  not  only  are  the  bills  of  lading  drawn  by  the  car- 
rier and  tendered  to  the  shipper  to  be  accepted  by  him  without  altera- 
tion, but  they  are  also  executed  upon  forms  prepared  for  the  purpose 
of  protecting  the  interest  of  the  carrier,  with  all  the  care  and  ability 
which  experience  in  the  business  and  professional  skill  can  bring  to 
bear  upon  the  subject.  Moreover,  the  courts  look  with  jealousy  on 
the  attempts  of  common  carriers  to  free  themselves  from  the  respon- 
sibilities placed  on  them  by  the  policy  of  the  common  law,  because  of 
the  public  nature  of  their  employment,  and  the  inequality  of  the  par- 
ties to  these  contracts.  All  these  considerations,  therefore,  have  led 
to  the  adoption  of  a  rule  now  indubitably  established,  tliat  any  limita- 
tion of  liability  by  a  common  carrier  in  a  bill  of  lading  will,  in  case  of 
ambiguity,  be  strictly  construed  and  that  construction  adopted  which 
is  the  most  favorable  to  tbe  shipper.*'  The  rule  does  not  require  that 
a  strained  construction  should  be  put  on  the  contract  of  shipment  in 
order  to  favor  the  shipper,  but  rather  that  in  case  of  a  reasonable  doubt 
as  to  which  of  two  constructions  best  accords  with  the  intent  of  the 
parties,  that  should  prevail  which  is  least  favorable  to  the  carrier."* 
The  most  frequent  application  of  this  rule  is  in  the  construction  of 

13.  The  Queen  of  the  Pacific,  180  C.  236,  32  S.  E.  671.  44  L.R.A.  515; 

U.  S.  49,  21  S.  Ct.  278,  45  U.  S.  (L.  Hinkle  v.  Southern  Ry.  Co.,  126  N.  C. 

ed.)  419;  Rolfe  v.  The  Boskenna  Bay,  932,  36  S.  E.  348,  78  A.  S.  R.  685; 

40  Fed.  91,  6  L.R.A.  172;  N.  K.  Fair-  Gwyn  Harper  Mfg.  Co.  v.  Carolina 

bank  &  Co.  v.  Cincinnati,  etc.,  Ry.  Cent.  Ry.  Co.,  128  N.  C.  280,  38  S.  E. 

Co.,  81   Fed.  289,  47  U.  S.   App.  894,  83  A.  S.  R.  675;  Parker  v.  At- 

744,  26  C.  C.  A.  402,  38  L.R.A.  271;  lantic  Coast  Line  R.  Co.,  133  N.  C. 

Steele  v.  Townsend,  37  Ala.  247,  79  335,  45  S.  E.  658,  63  L.R.A.  827;  At- 

Am.  Dec.  49;  Alabama  G.  S.  R.  Co.  wood  v.  Reliance  Transp.  Co.,  9  Watts 

V.  Thomas,  89  Ala.  294,  7  So.  762,  (Pa.)  87,  34  Am.  Dec.  503  and  note; 

18  A.  S.  R.  119;  Hooper  v.  Wells,  Leonard  v.  Hendrickson,  18  Pa.  St. 

Fargo  &  Co.,  27  Cal.  11,  85  Am.  Dec.  40,  55  Am.  Dec.  587;  Chouteauj  v. 

211;  Atlantic  Coast  Line  R.  Co.  v.  Leech,  18  Pa.  St.  224,  57  Am.  Dec. 

Coachman,  59  Fla.  130,  52  So.  377,  602;  Crew  v.  Bradstreet  Co.,  134  Pa. 

20  Ann.  Cas.  1047 ;  Rosenfeld  V.  Peoria,  St.  161,  19  All.  500,  19  A.  S.  R.  681, 

etc.,  Ry.  Co.,  103  lud.  121,  2  N.  E.  7  L.R.A.  661;  GUliland  v.  Southern 

344,  53  Am.  Rep.  500;  Adams  Exp.  Ry..  85  S.  C.  26,  67  S.  E.  20,  137  A.  S. 

Co.  V.  Camahan,  29  Ind.  App.  606,  R.  861,  27  L.R.A.(N.S.)  1106;  Cream 

63  N.  E.  245,  64  N.  E.  647,  94  A.  S.  City  Railroad  Co.  v.  Chicago,  Milwau- 

R.  279;  Stewart  v.  Mercliants'  Des-  kee  &  St.  Paul  Railway  Co.,  63  Wis. 

patch  Transportation  Co.,  47  la.  229,  93,  23  N.  W.  425,  53  Am.  Rep.  267; 

29  Am.  Rep.  476;  Hawkins  v.  Great  Grill  r.  General  Iron  Screw  Collier 

Western  Railroad  Co.,  17  Mich.  57,  97  Co.,  L.  R.  1  C.  P.  600,  35  L.  J.  C.  P. 

Am.  Dec.  179  and  note;  Levering  v.  321,  12  Jur.  N.  S.  727,  14  W.  R.  893, 

Union  Transp.  &  Ins.  Co.,  42  Mo.  88,  4  Kiig.  Rul.  Cas.  680. 

97  Am.  Dee.  320;  Barter  v.  Wheeler,  93  Am.  Dec.  167  note:  88  A.  S.  R. 

49  N.  H.  9,  6  Am.  Rep.  434;  Rosen-  119  note;  20  Ann.  Cas.  235  note, 

stein  V.  Vogemann,  184  N.  Y.  325,  77  14.  Amory  Mfg.  Co.  v.  Gulf,  C.  & 

N.  E.  625,  6  Ann.  Cas.  13;  Mitchell  v.  S.  F.  Ry.  Co.,  89  Tex.  419,  37  S.  W. 

Carolina  Central  Railroad  Co.,  124  N.  856,  59  A.  S.  R.  65. 
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stipulations  in  bills  of  lading  which  might,  under  one  interpretation, 
cover  cases  where  the  loss  arose  from  the  negligence  of  the  carrier. 
Such  stipulations  are  quite  uniformly  construed  as  not  being  intended 
to  cover  losses  of  which  the  negligence  of  the  carrier  has  been  the 
cause.  To  be  so  construed  the  language  must  be  such  as  necessarily 
evinces  an  intention  on  the  part  of  both  parties  that  losses  arising  from 
negligence  shall  be  included,  and  this  may  not  be  deduced  from  exemp- 
tions in  general  terms.**  Also,  the  various  limitations  of  liability  to 
be  found  in  bills  of  lading  are  construed  to  apply  only  when  the  loss 
or  injury  complained  of  arose  on  the  bill  of  lading  and  so  are  held  not 
to  cover  cases  in  which  the  cause  of  action  arises  outside  of  the  special 
contract  contained  in  the  bill  of  lading.  Thus  a  limitation  of  the 
amount  recoverable  in  case  of  loss  is  inapplicable  to  an  action  for  a 
failure  to  return  ttie  property  delivered  for  carriage  to  a  vendor  wlio 
has  exercised  the  right  of  stoppage  in  transitu.  Similarly  it  is  held 
that  provisions  in  a  bill  of  lading  which  limit  either  the  time  within 
which  notice  of  loss  must  be  given,  or  within  which  suit  must  be 
brought  for  loss  of  or  damage  to  the  article  shipped  do  not  apply  to 
cases  where  tlie  injury  for  which  recovery  is  sought  was  occasioned  by 
a  change  in  the  market,  during  an  unreasonable  delay  of  the  shipment 
by  the  carrier.'* 

262.  Effect  of  Contract  Limiting  Liability  as  Release  of  Accrued 
Damages. — It  is  deemed  by  the  courts  to  be  unreasonable  to  require 
a  shipper  to  release  the  carrier  from  a  liability  already  accrued  on  ac- 
count of  negligence  or  nonperformance  of  duty  before  according  to 
the  shipper  the  privilege  of  shipping  on  terms  the  same  as  those  given 
to  other  shippers  who  assert  no  claim  for  damages.  This  is  true  be- 
cause a  claim  for  damages  already  accrued  is  a  distinct  matter,  and 
is  not  a  subject  to  be  included  in  a  contract  for  shipment  subsequent- 
ly entered  into,  unless  based  on  a  separate  consideration  for  the  release 
of  liability.*'  Therefore  a  bill  of  lading  limiting  a  (carrier's  liability 
does  not  have  the  effect  of  releasing  his  liability  for  damages  already 
accrued,  where  there  is  no  separate  consideration  therefor.'* 

263.  Conflict  of  Laws  in  Generat — ^In  the  determination  of  the 
validity  of  limitations  of  the  carrier's  liability  many  nice  questions 
growing  out  of  the  different  rules  prevailing  in  the  various  jurisdic- 
tions with  respect  to  such  stipulations  arise.    However,  in  general,  it 

16.  Sager  v.  Portsmouth,  S.  &  P.  A     88  A.  8.  R.  119  note.  And  see  aupra, 
E.  R.  Co.,  31  Me.  228,  50  Am.  Dec.  par.  234. 
659;  Quillaame  v.  Hamburgh  ft  Amer-     16.  88  A.  S.  R.  120  note, 
iean  Packet  Co.,  42  N.  Y.  212,  1  Am.     17.  St,  Louis  &  S.  F.  R.  Co.  «. 
Rep.  512;  Mynard  v.  Syracuse,  B.  &  Pearee,  82  Ark.  353,  101  S.  W.  760, 
N.  Y.  Ry.  Co.,  71  N.  T.  180,  27  Am.  U8  A.  S.  R.  75, 12  Ann.  Cas.  125. 
Rep.  28.    See  lUso  the  cases  cited  in      18.  St.  Louis,  I.  M.  ft  S.  R.  Co.  v. 
note  13  on  the  preceding  page.  Jones,  93  Ark.  537,  125  S.  W.  1025, 

137  A.  S.  R.  99. 
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riiay  be  said  that  this  matter  is  governed  by  the  rules  as  to  conflict 
of  laws  generally  applicable  to  other  contracts.*^  So  if  the  contract 
is  made  and  to  be  wholly  performed  within  one  stat6,  the  law  of  that 
state  will  govern  its  validity  even  where  it  is  brought  into  question  in 
the  courts  of  another  state,  and  the  same  rule  obtains  where  a  contract 
for  carriage  is  issued  in  one  state  to  be  performed  in  several  states, 
among  them  the  state  in  which  the  contract  was  entered  into.  In 
such  cases  the  law  of  the  state  where  the  contract  was  made  and  partly 
performed  will  govern,  even  if  it  was  also  partly  performed  in  the 
state  in  which  the  validity  of  its  terms  is  brought  into  question."  A 
contract  made  in  one  state  to  be  wholly  performed  in  another  is,  how- 
ever, governed  by  the  law  of  the  place  of  performance,'  and  on  the 
theory  that  performance  consists  of  delivery  only  in  contracts  of  car- 
riage, and  that  the  transportation  is  merely  a  means  of  enabling  the 
carrier  to  perform,  the  law  of  the  place  of  delivery  has  often  been 
deemed  controlling.*  As  to  whether  the  law  of  the  place  where  the 
contract  is  made  controls  where  the  question  arises  as  to  whether  as- 
sent to  a  stipulation  in  a  receipt  or  bill  of  lading  is  to  be  presumed 
from  the  acceptance  of  that  instrument  without  dissent,  which,  as  has 
been  noted  above,'  is  a  subject  on  which  the  courts  are  not  in  complete 
harmony,  the  cases  are  not  in  accord.  Thus,  while  some  courts  de- 
termine its  validity  by  the  law  of  the  place  wliere  the  transaction  oc- 
curred,* other  courts  prefer  to  regard  the  question  as  one  affecting  the 

19.  See  Conflict  of  Laws.  (N.S.)  877  note;  4  Ann.  Gas.  1106 

20.  Liverpool,  etc.,  Steam   Co.   v.  note. 

Phenix  Ins.  Co.,  129  U.  S.  397,  9  S.  1.  Southern  Ry.  Co.  v.  Harrison, 
Ct.  469,  32  U.  S.  (L.  ed.)  788;  Hale  119  Ala.  539,  24  So.  552,  72  A.  S.  R. 
V.  New  Jersey  Steam  Nav.  Co.,  15  936,  43  L.R.A.  385. 
Conn.  539,  39  Am.  Dec.  398;  Southern  2.  Southern  Exp.  Co.  v.  Gibbs,  155 
Exp.  Co.  V.  Hanaw,  134  Ga.  445,  67  Ala.  303,  46  So.  465,  130  A.  S.  R.  24, 
S.  E.  944,  137  A.  S.  R.  227;  Mer-  18  L.R.A.(N.S.)  874  and  note;  Pitts- 
chants'  Dispatch  Tranap.  Co.  v.  Fur-  burgh,  etc.,  Ry.  Co.  v.  Sheppard,  56 
tbmann,  149  lU.  66,  36  N.  E.  624,  41  Ohio  St.  68,  46  N.  E.  61,  60  A.  S.  R. 
A.  S.  R.  265;  Talbott  u.  Merchants'  732.    See  also  to  same  effect,  Hughes 
Despatch  Transp.  Co.,  41  la.  247,  20  v.  Pennsylvania  R.  Co.,  202  Pa.  St. 
Am.  Rep.  589;  Hudson  v.  Northern  222,  51  Atl.  990,  97  A.  S.  R.  713,  63 
Pac.  Ry.  Co.,  92  la.  231,  60  N.  W.  608,  L.R.A.  513  and  note. 
54  A.  S.  R.  550;  Hanson  v.  Great  As  a  rule,  however,  the  courts  take 
Northern  R.  Co.,  18  N.  D.  324,  121  the  view  that  the  transportation,  as 
N.  W.  78,  138  A.  S.  R.  768;  Gilliland  well  as  the  delivery  at  destination  is 
V.  Southern  Ry.,  85  S.  C.  26.  67  S.  a  part  of  the  performance  of  the  con- 
E.  20,  137  A.  S.  R.  861,  27  L.R.A.  tract;  and  from  this  standpoint,  there 
(N.S.)  1106;  Meuer  v.  Chicago,  etc.,  are  two  or  more  places  of  performance, 
Ry.  Co.,  5  S.  D.  568,  59  N.  W.  945,  in  which  case  the  general  rules  given 
49  A.  S.  R.  898,  25  L.R.A.  81;  Davis  above  obtain.   63  L.R.A.  516  note;  18 
V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  93  L.R.A.(N.S.)  877  note. 
Wis.  470,  67  N.  W.  16,  1132,  57  A.  3.  See  infra,  par.  238. 
8.  R.  935,  33  L.R.A.  654.  4.  88  A.  S.  R.  126  note. 
88  A.  S.  R.  125  note;  18  LJlJl. 
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remedy  only  and  as  therefore  governed  by  tiie  Ux  fori.*   Also,  it  is  to 

be  observed,  since  the  enforcement  of  the  laws  of  one  state  in  the 
courts  of  another  is  purely  a  matter  of  comity,  such  a  result  will  not 
be  achieved,  when  the  contract  which  it  is  sought  to  enforce  and 
which  is  permitted  by  the  law  of  one  state  is  regarded  by  the  other  as 
opposed  to  its  settled  public  policy.'  Whether  a  stipulation  exempt- 
ing a  carrier  from  liability  for  negligence,  if  valid  where  made,  comes 
within  such  principle  so  as  to  fail  of  enforcement  in  a  jurisdiction 
where  such  contracts  are  void,  is  a  question  on  which  the  courts  are 
not  agreed.  In  some  jurisdictions  they  are  upheld  even  though  by 
the  law  of  the  forum  they  are  invalid,'  while  oUier  tribunals  refuse  to 
enforce  them  on  the  well  settled  principle  just  stated.^  So,  in  general, 
while  limitations  of  liability,  valid  where  made,  have  been  upheld 
even  in  jurisdictions  where  such  contracts  are  forbidden  by  the  con- 
stitution,* other  courts  refuse  to  do  so  on  the  ground  that  by  the  con- 
stitution they  have  been  declared  illegal  and  against  public  policy.*" 
Many  of  the  courts  upholding  such  limitations  in  apparent  opposition 
to  their  own  distinctive  state  policy  with  respect  thereto  do  so,  how- 
ever, only  where  the  loss  occurs  outside  the  jurisdiction,*^*  and  if  the 
negligent  breach  causing  injury  arises  within  the  state  borders  they 
apply  rigidly  the  law  of  the  forum.*' 

264.  Doctrine  of  Federal  Courts. — Respecting  the  attitude  of  the 
federal  courts  towards  conflicting  doctrines  as  to  the  validity  of  limita- 
tions of  liability,  it  may  be  said  that  in  matters  of  commercial  law, 
such  courts  do  not  hold  themselves  bound  by  the  decisions  of  the 
courts  of  the  state  where  the  particular  question  arose  but  adopt  as 
the  basis  of  their  decision  the  "general  commercial  law."  *'  Questions 


5.  Hoadley  v.  Northern  Transp.  Co., 
115  Mass.  304,  15  Am.  Rep.  106.  - 

6.  88  A.  S.  R.  128  note;  63  L.R.A. 
525  note;  18  L.R.A.(N.S.)  877  note. 
See  also  Conflict  of  Laws. 

7.  Forepaugh  v.  Delaware,  etc.,  R. 
Co.,  128  Pa.  St.  217,  18  Atl.  503,  15 
A.  S.  R.  672,  5  L.R.A.  508. 

8.  Southern  Exp.  Co.  v.  Hanaw,  134 
Ga.  445,  67  S.  E.  944,  137  A.  S.  R. 
227;  Hanson  v.  Great  Northern  R. 
Co.,  18  N.  D.  324,  121  N.  W.  78,  138 
A.  S.  R.  768;  Carstens  Packing  Co.  v. 
Southern  Pac.  Co.,  58  Wash.  239,  108 
Pac.  613,  27  L.R.A.(N.S.)  975. 

9.  Teeumseh  Mills  v.  Louisville  & 
Nashville  Railroad  Co.,  108  Ky.  572, 
57  S.  W.  9,  49  L.R.A.  557;  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Rail- 
way Co.  V.  Druien,  118  Ky.  237,  80 
8.  W.  778,  4  Ann.  Cas.  1102  and 
note,  66  L.R.A.  275. 


10.  88  A.  S.  R.  128  note. 

11.  Tecnmseh  Mills  v.  Louisville  & 
Nashville  Railroad  Co.,  108  Ky.  572, 
57  S.  W.  9,  49  L.R.A.  557;  Cleveland, 
C,  C.  &  St.  Louis  Ry.  Co.  v,  Druien, 
118  Ky.  237,  80  S.  W.  778,  4  Ann. 
Cas.  li02,  66  L.R.A.  275. 

12.  Adams  Exp.  Co.  v.  Walker,  119 
Ky.  121,  83  S.  W.  106,  67  L.R.A.  412; 
Hughes  V.  Pennsylvania  Railroad  Com- 
pany, 202  Pa.  St.  222,  51  Atl.  990,  97 
A.  S.  R.  713  and  note,  63  L.R.A.  513 
and  note. 

18  L.R.A.(N,S.)  878  note. 

13.  See  Courts. 

The  existence  of  any  such  law  has 
been  doubted  and  declared  to  he 
"mythical,"  and  the  doctrine  itself  de- 
nounced as  unsound  in  Forepaugh  v. 
Delaware,  etc.,  Ry.  Co.,  128  Pa.  St. 
217,  18  Atl.  503,  15  A.  S.  B.  672,  5 
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connected  with  the  limitation  of  a  carrier's  liability  are  held  to  be 
mattera  of  "commercial  law"  within  the  meaning  of  this  rule.**  It 
seems,  however,  that  this  rule  does  not  apply  when  there  is  a  statuto 
of  the  state  governing  the  matter,  and  in  such  a  case,  the  statute,  as 
interpreted  by  the  state  court,  will  be  applied  by  the  federal  courts.** 
It  may  also  be  remarked  that  it  is  unnecessary  to  invoke  the  puljlic 
policy  of  the  United  States  as  ground  for  refusing  to  recognize  or  en- 
force a  stipulation  in  a  contract  for  the  shipment  of  goods  on  a  for- 
eign vessel,  from  a  foreign  port  to  the  United  States,  if  such  a  stipula- 
tion comes  within  the  terms  of  the  Harter  Act  of  February  13,  1893, 
which  prohibits  contracts  against  liability  for  negligence  in  loading 
and  stowing  the  cargo.'* 

265.  Statutory  Regulations. — ^In  many  jurisdictions  the  right  of 
a  carrier  to  qualify  his  common-law  liability  has  been  made  the  sub- 
ject of  statutory  or  constitutional  regulation,  the  tendency  being  al- 
ways to  restrict  rather  than  to  enlarge  his  right  so  to  contract.*'  In  a 
few  states  this  has  been  carried  to  the  extent  of  prohibiting  a  common 
carrier  from  in  any  way  limiting  his  liability  as  it  exists  at  common 
law.**   It  has  been  held  however,  that  a  statute  forbidding  common 


L.R.A.  508,  but  it  is  undoubtedly  the  declared  only  to  apply  to  the  limita- 

established  rule  in  the  federal  courts,  tion  for  gross  negligence. 

14.  New  York  Cent.  Railroad  Co.  v.  18.  Griswold  v.  Illinois  Central  R. 
Lockwood,  17  Wall.  357,  21  U.  S.  (L.  Co.,  90  la.  2C5,  57  N.  W.  843,  24 
ed.)  627;  Liverpool,  etc.,  Steam  Co.  «.  L.R.A.  647;  Ohio  &  M.  Ry.  Co.  v. 
Phenix  Ins.  Co.,  129  U.  S.  397,  9  S.  Tabor,  98  Ky.  503,  32  S.  W.  168,  36 
Ct.  469,  32  U.  S.  (L.  ed.)  788.  S.  W.  18,  34  L.R.A.  685;  Tecumseh 

10  Am.  Rep.  371  note;  63  L.R.A.  Mills  v.  Louisville,  etc.,  Ry.  Co.,  108 

523  note.  Ky.  572,  57  S.  W.  9,  49  L.R.A.  557; 

15.  88  A.  S.  R.  127  note;  63  L.R.A.  Cleveland,  Cincinnati,  Chicago  &  St. 
523  note.  Louis  Railway  Co.  «.  Druien,  118  Kv. 

16.  Knott  V.  Botany  Worsted  Mills,  237,  80  S.  W.  778,  4  Ann.  Cas.  1102, 
179  U.  S.  69,  21  S.  Ct.  30,  45  U.  S,  66  L.R.A.  275;  Adams  Exp.  Co.  v. 
(L.  ed.)  90.  Walker,  119  Ky.  121,  83  S.  W.  106, 

63  L.R.A.  528  note;  4  Ann.  Cas.  67  L.R.A.  412;  Southern  Exp.  Co.  v. 

1108  dote.   See  Shipping.  Fox,  131  Ky.  257, 115  S.  W.  184, 117 

17.  88  A.  S.  R.  129  note;  18  L.R.A.  W.  270, 133  A.  S.  R.  241;  Missouri 
528  note:  12  Ann.  Cas.  1133  note:  20  ^-  Co.  v.  Vandeventer,  26  Neb. 
Ann.-Cai  232  note.  222,  41  N.  W.  998,  3  L.R.A.  129;  St. 

As  respects  statutory  chmges  in  iTP^..^*'.^  ^  S  '       ^^^J,  f 

EngUnd  see  discussion  in  WiUock  v.  ^-  W.  957,  22  L.R.A 

T>         i«c  T>  33o;  Wabash  R.  Co.  v.  Sharpe,  76 

?n  aT  fl4«  4.  A  ^'r  rtF  97  T  P  A '  Neb"  424, 107  N.  W.  758,  124      S.  R. 

30  Atl  948,  45  A.  S.R.674,27L.R.A.  333    wbitnack  v.  Chicago,  etc.,  Ry. 

228.    See,  however,  Donlon  t-  South-  ^o.,  82  Neb.  464,  118  N.  W.  67,  130 

em  Pae.  Co.,  151  Cal.  763,  91  Pac.  a.  S.  R.  692,  19  L.R.A.(N.S.)  1011; 

603,  12  Ann.  Cas.  1118,  11  L.R.A.  Qulf,  Colorado  &  Santa  Fe  Railway 

(N.S.)  811,  where  by  statute  in  the  Co.  v.  Trawiek,  68  Tex.  314,  4  S.  W. 

jurisdiction  the  prohibition  of  the  com-  ,567^  2  A.  S.  R.  494. 

mon  law  against  a  carrier  limiting  his  13  A.  S.  R.  782  note;  1  L.R.A.  501 

liability  for  any  kind  of  negligence  is  note. 
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carriers  to  impose  restrictions  of  tbeir  liability  is  not  infringed  by  a 
provision  in  a  bill  of  lading  that  the  carrier  shall  have  the  benefit  of 
any  insurance  to  the  owner  on  the  freight.^'  In  general  no  distinc- 
tion is  made  by  these  statutes  between  domestic  and  interstate  ship- 
ments, and  they  are  construed  as  equally  applicable  to  both.*'*  Nor 
can  they  in  any  just  or  legal  sense  be  regarded  as  a  regulation  of  com- 
merce and  so  unconstitutional.*  A  far  more  frequent  class  of  statu- 
tory provisions  is  that  in  which  the  assent  of  the  shipper  to  stipula- 
tions of  this  nature  is  required  to  be  evidenced  by  something  more 
than  the  acquiescent  receipt  of  a  bill  of  lading  containing  them. 
These  statutes  generally  provide  that  a  carrier  may  not  limit  his  com- 
mon law  liability  by  any  general  notice,'  or  by  any  stipulation  or 
limitation  expressed  in  the  receipt  given  for  the  property,*  or  they 
may  require  an  "express  contract,"*  which  in  some  jurisdictions  must 
be  signed  by  the  parties.*  The  purpose  of  such  statutes,  which  was 
mainly  to  avoid  the  frequent  questions  formerly  arising  as  to  whether 
the  shipper  had  knowingly  assented  to  the  restriction  of  the  carrier's 
liability  when  contained  in  a  mere  receipt,*  has  not,  however,  been 
readily  accomplished,  since  it  is  held  that  a  bill  of  lading  is  not  neces- 
sarily a  mere  "receipt"  within  the  meaning  of  the  statute,  but  is  both 
a  receipt  and  a  contract.  A  carrier  may,  tiierefore,  even  under  such 
a  statute,  stipulate  for  exemption  from  liability  in  a  bill  of  lading,  and 
the  question  whether  the  shipper  assented  to  such  stipulations  remains, 
as  before,  a  question  of  fact.  Where  the  contract  is  signed  by  the 
shipper,  however,  he  will  be  conclusively  deemed  to  have  assented.^ 
Also  exactiy  what  constitutes  an  "express  contract"  within  the 

19.  British  &  Foreign  Marine  Ins.  etc.,  Ry.  Co.,  5  S.  D.  568,  59  N.  W. 
Co.  V.  Gulf,  etc.,  Ry.  Co.,  63  Tex.  475,  945,  49  A.  S.  R.  898,  25  L.R.A.  81. 
51  Am.  Rep.  661.  3.  Chicago,  etc.,  R.  Co.  v.  Chapman, 

20.  88  A.  S.  R.  130  note.  133  111.  96,  24  N.  E.  417,  23  A.  S.  R. 
The  Texas  statute  is  peculiar  in  587,  8  L.R.A.  508. 

that  it  refers  only  to  "railroad  com-  4.  Georgia  R.  Co.  v.  Beatie,  66  Ga. 

panies  and  other  common  carriers  with-  438,  42  Am.  Rep.  75;  Georgia  R.  Co. 

in  this  state"  and  so  it  has  been  held  v.  Spears,  66  Ga.  485,  42  Am.  Rep. 

applicable  only  to  domestic  sbipments.  81;  Central  R.  &  Banking  Co.  v.  Has- 

Ryan  v.  Missouri,  K.  &  T.  Ry.  Co.,  65  selkus,  91  Ga.  382,  17  S.  E.  838,  44 

Tex.  13,  57  Am.  Rep.  589;  Missouri  A.  S.  R.  37;  Central  of  Georgia  R. 

Pac.  R.  Co.  V.  Sherwood,  84  Tex.  125,  Co.  v.  Hall,  124  Ga.  322,  52  S.  E.  679, 

19  S.  W.  455, 17  L.R.A.  643.  110  A.  S.  R.  170,  4  Ann.  Cas.  128,  4 

88  A.  S.  R.  130  note;  20  Ann.  Cas.  L.R.A.(N.S.)  898. 

232  note.  5.  Hanson   v.   Great  Northern  R. 

1.  Pennsylvania  R.  Co.  v.  Hughes,  Co.,  18  N.  D.  324,  121  N.  W.  78,  138 
191  U.  S.  477,  24  S.  Ct.  132,  48  U.  S.  A.  S.  R.  768. 

(L.  ed.)  268;  Ohio  &  M.  Ry.  Co.  v.  88  A.  S.  R.  131  note. 

Tabor,  98  Ky.  503,  32  S.  W.  168,  36  6.  Chicago,  etc.,  Ry.  Co.  v.  Chap- 

S.  W.  18,  34  L.R.A.  BS-j.  man,  133  111.  96,  24  N.  E.  417,  23  A. 

2.  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  S.  R.  587,  8  L.R.A.  508. 

Jones,  93  Ark.  537,  125  S.  W.  1025,  7.  88  A.  S.  R.  131  note.  See  ante 
137  A.  S.  R.  99 ;  Meuer  v.  Chicago,  Bills  oj  Ladivq,  vol.  4,  pp.  8, 12-14. 
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meaning  of  such  a  provision  is  by  no  means  clear;  although  it  seems 
that  it  may  be  contained  in  a  receipt  if  both  parties  have  a  fair  op- 
portunity to  examine  its  terms.*  Mere  acceptance  witliout  dissent  of 
a  bill  of  lading  containing  restrictions  on  the  liability  of  the  common 
carrier  is  not,  however,  such  an  express  contract  as  the  statute  requires 
Where  a  statute  prohibits  a  common  carrier  from  limiting  his  lia- 
bility, he  may  not,  it  is  held,  stipulate  that  in  case  of  loss  the  amount 
recoverable  shall  be  the  value  of  the  article  at  the  time  and  place  of 
shipment,  or  indeed  shall  be  any  amount  less  than  the  actual  dam- 
age.It  has  been  held,  however,  that  a  statute  prohibiting  limita- 
tions of  liability  in  the  receipt  given  for  the  property  shipped  was  not 
intended  to  prevent  a  carrier  from  limiting  his  liability  to  a  fixed  sum, 
where  the  shipper  refused  to  inform  the  latter  of  the  value  of  the 
property.**  Statutes  affecting  the  right  of  a  common  carrier  to  limit 
his  common-law  liability  have,  when  applied  to  interstate  shipments, 
been  frequently  attacked  as  amounting  to  an  unconsUtutional  inter- 
ference by  the  state  with  interstate  commerce,  but  they  appear  to  liave 
been  uniformly  upheld.** 

266.  Federal  Legislation  Limiting  Carrier's  Liability. — ^Aside  from 
the  various  state  enactments  referred  to  above,  the  Congress  of  the 
United  States  has  enacted  some  legislation  with  respect  to  carriers  en- 
gaged in  interstate  and  foreign  commerce  which  more  or  less  inti- 
mately affects  the  question  as  to  the  limitation  of  a  carrier's  liability. 
Thus  in  the  case  of  sea-going  vessels  Congress  has,  itself,  by  the  act 
of  1851,  subsequently  amended  by  the  act  of  February  13,  1893,  re- 
laxed somewhat  the  rigor  of  the  common  law  rule  by  relieving  ship- 
owners from  all  responsibility  for  a  loss  by  fire,  unless  caused  by  their 

8.  Wallace  v.  Matthews,  39  Qa.  617,  it  will  not  be  set  aside  because  it 
99  Am.  Dec.  473;  Georgia  Ry.  Co.  v.  may  have  been  inserted  in  the  receipt — 
Spears,  66  Ga.  485,  42  Am.  Rep.  81.  the  question  in  such  cases  being,  was 

In  a  number  of  cases,  especially  the  there  an  express  contract  and  not  where 
earlier  ones,  it  is  said  tliat  the  contract,  it  was  put.  Georgia  Ry.  Co.  v.  Spears, 
in  order  to  be  "express"  must  be  out-  66  Ga.  485,  42  Am.  Rep.  81. 
side  the  receipt  given  for  the  goods,  9.  Central  R.  &  Banking  Co.  v. 
and  "must  be  made  independently  of  Hasselkus,  91  Qa.  382,  17  8.  E.  838, 
the  receipt  given  for  the  goods,  and  44  A.  S.  R.  37. 

be  proved  independently  thereof"  :  10.  Chesapeake  &  Ohio  R.  Co.  v. 
Southern  Exp.  Co.  v.  Newby,  36  Ga.  Beasley,  Couch  &  Co.,  104  Va.  788, 
635,  91  Am.  Dec.  783;  Southern  Exp.  52  S.  E  566,  3  L.R.A.(N.S.)  183. 
Co.  V.  Purcell,  37  Ga.  103,  92  H.  88  A.  S.  R.  133  note. 
Am.  Dec.  53.  The  language  of  these  12.  Chicago,  M.  &  St.  P.  Ry.  Co. 
earlier  cases,  however,  has  been  said  v.  Solan,  169  U.  S.  133,  18  S.  Ct.  289, 
to  mean  no  more  than  that  a  carrier  42  U.  S.  (L.  ed.)  688;  Davis  c.  Chica- 
cannot  by  any  act  of  his  own,  to  which  go,  M.  &  St.  P.  Ry.  Co.,  93  Wis.  470, 
the  other  party  does  not  consent,  limit  67  N.  W.  16,  1132,  57  A.  S,  R.  935, 
his  liabihty.    Wallace  v,  Matthews,  33  L.R.A.  654. 

39  Ga.  617,  99  Am.  Dec.  473.  But      88  A.  S.  R.  133  note;  1  L.R.A.  501 
if  the  parties  make  a  special  contract  note, 
to  that  effect,  it  has  been  held  that 
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own  design  or  neglect;  and  from  responsibility  for  the  loss  of  money 
and  other  valuables  named,  unless  notified  of  their  character  and 

value.  By  this  act  it  has  also  limited  their  liability  to  the  value  of  the 
ship  and  freight,  where  losses  happen  by  the  embezzlement  or  other 
act  of  the  master,  crew  or  passengers;  or  by  collision,  or  any  cause 
occurring  without  their  privity  or  knowledge.**  These  statutes,  how- 
ever, do  not  apply  to  expressmen  or  other  common  carriers  who  avail 
themselves  of  steamboats  and  other  vessels  for  the  transportation  of 
packages  in  the  fulfilment  of  contracts  under  which  they  assume  the 
common-law  liability.'*  The  amendment  of  1893  referred  to,  and 
which  is  commonly  known  as  the  Ilarter  Act,  expressly  prohibits,  as 
to  any  vessel  transporting  merchandise  or  property  between  ports  of 
the  United  States  and  foreign  ports,  all  stipulations  relieving  the  car- 
rier from  liability  for  loss  or  damage  arising  from  negligence  in  the 
loading  or  stowage  of  the  cargo.  By  virtue  of  this  act  any  stipulation 
to  the  effect  that  the  law  of  the  ship's  flag  shall  govern,  in  a  bill  of  lad- 
ing for  goods  in  a  foreign  vessel  on  a  voyage  from  a  foreign  port  to 
the  United  States,  is  held  to  be  nullified  and  overridden.** 

267.  Effect  of  Carmack  Amendment — Questions  have  also  arisen 
as  to  the  eflFect  on  contracts  limiting  the  liability  of  carriers  for  the  loss 
of  or  injury  to  goods  of  the  Interstate  Commerce  Act  of  February  4, 
1887,  as  amended  by  the  act  of  June  29,  1906,  known  as  the  Carmack 
Amendment,  which  provides  in  brief  that  any  common  carrier 
receiving  property  for  transportation  from  a  point  in  one  state  to 
a  point  in  another  shall  issue  a  receipt  or  bill  of  lading  therefor  and 
shall  be  liable  to  the  lawful  holder  thereof  for  any  loss,  damage,  or 
injury  to  such  property  caused  by  it  or  by  any  carrier,  to  which  such 
property  may  be  delivered,  or  over  whose  line  or  lines  such  property 
may  pass,  and  that  no  contract,  receipt,  rule,  or  regulation  shall  ex- 
empt such  common  caiTier,  from  the  liability  thereby  imposed.  In 
construing  this  act  the  Supreme  Court  of  the  United  States  has  held 
that  it  operates  to  abrogfite  the  rights  of  the  states  to  adopt  laws  gov- 
erning the  contractual  relations  between  carriers  and  shippers  with 
reference  to  intei-state  commerce,  and  that  it  is  now  by  reason  of  the 
act  exclusively  a  federal  question  to  be  decided  according  to  federal 
law."  Also,  although  many  of  tlio  onrlier  cases  hold  that  by  the  plain 
provisions  of  the  act  all  stipulations  for  a  total  or  partial  release  from 

13.  Ocean  Steamship  Co.  v.  Way,  14.  Hill  Mfg.  Co.  v.  Boston  etc.,  R. 

<)0  Ga.  747, 17  S.  B.  57,  20  L.R.A.  123;  Corp.,  104  Mass.  122,  6  Am.  Rep.  202. 

Phifer  v.  Carolina  Cent.  Ry.  Co.,  89  15.  Knott  v.  Botany  Worsted  Mills, 

N.  C.  311,  45  Am.  Rep.  687;  Mitchell  179  U.  S.  69,  21  S.  Ct.  30,  45  tJ.  S.  (L. 

V.  Carolina  Central  Railroad  Co.,  124  ed.)  90.    See  Shipping. 

N.  C.  236,  32  S.  E.  671,  44  L.R.A.  515.  16.  Adams  Exp.  Co.  v.  Croninger, 

31  Am.  Dee.  555  note;  10  Am.  Rep.  226  U.  S.  491,  33  S.  Ct.  148,  57  U.  S. 

367  note;  10  L.R.A.  420  note;  23  (L.  ed.)  314,  44  L.R.A.(N.S.)  257. 

L.R.A.{N.S.)  750  note.  And  see  Ship-  Ann.  Cas.  19130  990  not& 
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liability  for  damages  arising  out  of  interstate  shipments  are  nullified,*' 
it  now  seems  to  be  definitely  settled  that  the  act  does  not  deprive  the 
carrier  of  the  right  to  make  a  fair  contract  with  the  shipper,  fixing 
an  agi-eed  valuation  on  the  goods  to  be  transported,  but  that  the  pro- 
vision prohibiting  exemptions  from  liability  has  reference  solely  to 
contracts  purporting  to  exempt  the  carrier  for  losses  after  the  goods 
have  passed  into  the  hands  of  a  connecting  carrier.^* 

XII.  Deviation 

268.  General  Duty  of  Carrier  as  to  Route. — It  is  elementary  learn- 
ing that,  in  the  absence  of  any  special  contract,  the  obligation  of  a 
carrier  of  goods  is  to  transport  them  by  the  usual  and  customary  route 
proposed  by  him  to  the  public  without  any  unnecessary  deviation.'' 
Prima  facie  direct  transit  to  the  destination  indicated  by  the  bill  of 
lading  is  intended;  but  this  may  be  controlled  by  usage,  or  by  personal 
knowledge  of  the  shipper.*®  To  warrant  a  carrier  in  departing  from  a 
direct  course,  a  usage  ought  to  be  so  certain  and  uniform  as  to  warrant 
the  presumption  that  it  is  generally  known  as  the  law  of  that  trade,' 
but,  as  the  obligation  of  a  carrier  to  carry  depends  on  his  public  pro- 
fession, it  is  no  breach  of  his  duty  that  he  does  not  carry  by  a  shorter 
route  if  he  follows  his  usual  route  to  the  place  of  destination.*  Where 
there  are  two  or  more  customary  routes,  and  there  is  no  express  pro- 
vision in  the  bill  of  lading  as  to  the  one  to  be  followed,  the  carrier 
may  take  his  choice  without  incurring  increased  liability,  if  there  are 
no  specif  reasons  which  make  the  route  chosen  unsafe.'  A  carrier 
in  selecting  the  route  must  have  due  regard  to  the  rights  and  interests 
of  the  shipper.  For  example,  if  it  is  known  to  a  carrier  that  a  ship- 
ment will  be  more  liable  to  loss  or  injury  on  one  route  than  it  would 

17.  28  L.R.A.{N.S.)  294  note;  12  ers  t;.  Davenport,  7  Blackf.  (Ind.) 
Ann.  Cas.  1133  note;  Ann.  Cas.  1912B  497,  43  Am.  Dec.  100;  Bennett  v.  By- 
673  note.  ram,  38  Miss.  17,  75  Am.  Dec.  90; 

18.  Adams  Exp.  Co.  v.  Croninger,  Empire  Transp.  Co.  v.  Wallace,  68 
226  U.  S.  491,  33  S.  Ct.  148,  57  U.  Pa.  St.  302,  8  Am.  Rep.  178;  DavU 
S.  (L.  ed.)  314,  44  L.R.A.(N.S.)  257;  v.  Garrett,  6  Bing.  716,  19  E.  C.  L. 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Jones,  212,  5  Eng.  Rul.  Cas.  273  and  note. 
93  Ark.  537,  125  S.  W.  1025,  137  A.  33  Am.  Dec.  60  note;  54  A.  S.  R. 
S.  R.  99;  Bernard  v.  Adams  Exp.  Co.,  823  note;  130  A.  S.  R.  458  note;  15 
205  Mass.  254,  91  N.  E.  325,  18  Ann.  Ann.  Cas.  76  note. 

Cas.  351,  28  L.R.A.(N.S.)  293  and  20.  2  British  Rul.  Cas.  590  note, 

note;  Greenwald  v.  Barrett,  199  N.  Y.  1.  37  L.R.A.(N.S.)  223  note. 

170,  92  N.  E.  218,  35  L.R.A.(N.S.)  2.  H.  S.  Emerson  Company  v.  Re- 

971.  unis,  65  Wash.  513,  118  Pac.  631,  37 

Ann.  Cas.  1913D  990  note.   See  also  L.R.A.(N.S.)  222  and  note. 

infra,  par.  361.  5  Eng.  Rul.  Cas.  278  note. 

19.  Niagara  v.  Cordes,  21  How.  7,  3.  Pierce  v.  Southern  Pac.  Co.,  120 
16  U.  S.  (L.  ed.)  41;  Pierce  v.  South-  Cal.  156,  47  Pac.  874,  52  Pac.  302,  40 
em  Pac.  Co.,  120  Cal.  156,  47  Pac.  L.RA.  350. 

874,  52  Pac.  302,  40  L.R.A.  350;  Pow- 
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on  another,  he  must  select  the  safer  route,  or  be  hable  for  the  conse- 
quences.* But  of  course  where  the  consignor  of  goods  is  guilty  of 
negligence,  in  not  properly  marking  their  destination  on  them,  com- 
mon carriers  cannot  be  held  Hable  for  injuries  arising  from  their 
being  mi^nt* 

269.  What  Constitutes  Deviatioii. — The  law  of  deviation  is  of  mari- 
time origin,  but  by  analogy  it  has  come  to  be  applied  in  cases  relating 
to  carriage  by  land  as  well.  In  general  a  deviation  may  be  defined 
as  a  voluntary  departure  without  necessity  or  reasonable  cause  from 
the  regular  and  usual  route,  or  from  the  stipulated  or  customary  mode 
of  carriage.'  Whether  there  has  been  a  deviation  is,  on  given  facts,  a 
question  of  law  for  the  court  to  determine.'  Where  a  contract  of  ship- 
ment contemplates  carriage  by  water,  it  is  a  deviation  to  transport  the 
shipment  partly  by  water  and  partly  by  rail; *  similarly  where  a  car- 
rier's agreement  is  to  transport  by  canal,  it  is  a  deviation  to  carry  by 
sea ;  •  but  where  the  contract  is  to  ship  by  "all  rail"  there  is  no  devia- 
tion by  the  necessary  crossing  of  ferries,  the  necessity  of  which  must 
have  been  known  to  the  parties.'**  The  forwarding  of  a  parcel  by  one 
eoach,  which  it  has  been  agreed  shall  be  forwarded  by  another,  is  a 
deviation,  and  it  may  be  a  deviation  to  transport  a  shipment  by 
freight,  instead  of  by  passenger  train  service.**  It  is  a  deviation  to 
transport  a  shipment  in  open  cars,  exposed  to  the  weather,  where  the 
shipper  has  stipulated  for  covered  cars;'*  or  to  load  a  shipment  in 
two  cars,  where  it  has  been  agreed  that  the  entire  consignment  should 
be  placed  in  one."  It  is  also  a  deviation  from  a  contract  to  ship  to 
the  place  of  destination  without  transfer,  to  remove  goods  at  an  inter- 
mediate point  from  a  car  into  a  storage  warehouse,  so  as  to  render  the 
carrier  liable  in  case  the  goods  are  destroyed  by  fire  while  in  the  ware- 
house,** or  to  transfer  them  from  one  car**  or  vessel*'  to  another, 
without  reasonable  necessity ;  or  to  carry  goods  past  their  destination ; 
or  to  ship  goods  to  another  point  than  tiiat  designated.*'   Likewise  it 

4.  United  States  Express  Company  9.  Hand  v.  Baynes,  4  Whart.  (Pa.) 
V.  Kountze,  8  Wall.  342,  19  U.  S.  (L.  204,  33  Am.  Dec.  54. 

ed.)  457;  Stewart  v.  Comer,  100  Ga.  10.  Maghee   v.    Camden,   etc.,  R. 

754,  28  S.  E.  461,  62  A.  S.  R.  353;  Transp.  Co.,  45  N.  Y.  514,  6  Am.  Rep. 

Alabama  Great  Soutliern  R.  Co.  v.  Me-  124. 

Kenzie,  139  Ga.  410,  77  S.  E.  647,  45  11.  2  British  Rul.  Cas.  596  note. 

L.R.A.(N.S.)  18.  12.  Sager  v.  Portsmouth,  etc.,  R. 

37  L.R.A.(N.S.)  223  note;  15  Ann.  Co.,  31  Me.  228,  50  Am.  Dec.  659. 

Cas.  76  note.  13.  2  British  Rul.  Cas.  596  note. 

5.  Congar  v.  Chicago  &  Northwest-  14.  Stewart  v.  Merchants'  Despatch 
em  Railway  Company,  24  Wis.  157, 1  Transp.  Co.,  47  la.  229,  29  Am.  Rep. 
Am.  Rep.  164.  476. 

6.  2  British  Riil.  Cas.  589,  595  note.  15.  2  British  Rul.  Cas.  596  note. 
See  also  Shipping.  16.  Cox  u.  Fescue,  37  Ala.  505,  79 

7.  Crosby  r.  Fitch,  12  Conn.  410,  31  Am.  Dec.  69  and  note;  Little  v.  Semple, 
Am.  Dec.  745.  8  Mo.  99,  40  Am.  Dec.  123. 

8.  2  British  Rnl.  Cas.  590  note.  17.  2  British  Rul.  Cas.  596  note. 
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is  a  deviation  to  deliver  goods  to  a  connecting  carrier  other  than  the 

one  designated  by  the  shipper.*^  But  no  deviation  from  the  route  of 
a  shipment  of  goods  to  a  particular  port,  for  export,  is  made  by  a  de- 
livery at  the  carrier's  terminal  wharf  at  a  point  a  few  miles  above 
and  on  the  opposite  side  of  the  river  from  the  port  in  question,  but 
outside  of  the  limits  of  the  municipality  or  of  the  port  as  defined  by 
statute,  where  steamship  companies  were  accustomed  there  to  receive 
export  goods  of  that  kind.** 

270.  Justifiable  Deviation. — ^Not  every  departure  from  the  usual 
manner  of  performing  the  contract  of  carriage  will  be  attended  with 
the  consequences  attaching  to  a  deviation  proper;  or,  as  it  is  more 
often  stated,  a  deviation  is  in  some  cases  justifiable.  Thus,  as  respects 
CM'riers  by  water,  it  is  generfdly  agreed  that  a  deviation  which  is  rea- 
sonably necessary  for  the  safety  of  the  ship  or  cargo,  or  for  saving 
human  life,  will  not  constitute  a  breach  of  the  contract  of  affreight- 
ment,** and  ordinarily  a  deviation  may  be  excused  by  showing  that  it 
was  compelled  by  accident  or  misfortune  not  arising  from  any  fault 
of  the  shipowner  or  his  servants  '  although  it  is  not  justifiable  where 
the  necessity  therefor  arises  from  the  default  of  the  shipowner  in 
sending  the  ship  to  sea  in  an  unseaworthy  state.*  A  carrier  by  land 
is  also  justified  in  deviating  in  his  course  where  it  is  necessary,  for  the 
safe  carriage  of  the  goods,  that  he  should  do  so,'  but  where  for  any 
reason  he  is  unable  to  deliver  goods  to  the  next  designated  carrier  or 
to  continue  further  on  the  agreed  route,  if  the  shipment  can  be 
properly  cared  for  and  held  until  the  shipper  can  be  communicated 
with,  it  is  the  duty  of  the  carrier  so  to  hold  it,  to  notify  the  shipper 
and  to  await  his  instructions,  and  a  failure  so  to  act  will  render  the 
carrier  liable  for  any  loss  or  injury  resulting  therefrom.*  Under  stich 
circumstances  the  carrier  is  not  justified  in  selecting  another  route 
without  notice  to  the  shipper  and  instructions  from  him.  This  is 
true  even  though  the  contract  of  carriage  provides  that  "in  case  of 
necessity"  the  carrier  shall  have  the  right  to  forward  the  goods  by  any 
railroad  or  route  between  the  point  of  shipment  and  the  point  of  des- 

18.  See  infra,  par.  359.  [1907]  1  K.  B.  (Eng.)  660.76  L.  J.K 

19.  Marande  v.  Texas  A  Pacific  Rail-  B.  595,  96  L.  T.  N.  S.  488,  23  Times 
way  Company,  184  U.  S.  173,  22  S.  L.  Rep.  338,  12  Com.  Cas.  251,  7  Ann. 
Ct.  340,  46  U.  S.  (L.  ed.)  487.  Cas.  281,  2  British  Riil.  Cas.  565. 

20.  Kish  V.  Taylor,  [1911]  1  K.  B.  8.  Empire  State  CatUe  Co.  v.  Atchi- 
(Eng.)  625,  80  L.  J.  K.  B.  601, 103  L.  son,  T.  &  S.  F.  R.  Co.,  210  U.  S.  1,  28 
T.  N.  S.  785,  27  Times  L.  Rep.  174, 16  S.  Ct.  607,  52  U.  g.  (L.  ed.)  931,  15 
Com.  Cas.  59,  11  Asp.  H.  Cas.  544,  2  Ann.  Cas.  70  and  note. 

British  Rul.  Cas.  575  and  note.    See     2  British  Rul.  Cas.  597  note. 

also  Shipping.  4.  Louisville,  etc.,  R.  Co.  v.  Odil,  06 

1.  Propeller  Niagara  ti.  Cordes,  21  Tenn.  61,  33  S.  W.  611,  54  A.  S.  B. 
How.  7,  16  U.  S.  (L.  ed.)  41.  820. 

2  British  Rul.  Cas.  592  note.  140  A.  S.  R.  391  note;  6  Eng.  Rul. 

2.  Tborley  v.  Orchis  Steamship  Co.,  Cas.  280  note. 
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tination.*  Where  the  goods  are  of  so  perishable  a  character,  however, 
that  it  would  not  be  practicable  to  give  notice  and  await  instructions 
this  requirement  may  be  dispensed  with.*  So,  in  the  event  of  any 
unforeseen  exigency  from  which  arises  an  emergency  calling  for 
prompt  conduct  the  carrier  may  be  excused  from  deviating  from  the 
instructions  touching  a  route  of  shipment  Thus  a  deviation  from 
the  usual  or  stipulated  route,  caused  by  unprecedented  floods  which 
render  it  absolutely  necessary  to  carry  the  shipment  over  another 
road  to  prevent  loss  or  greater  delay  than  actually  occurred,  is  justi- 
fied.' 

271.  General  Effect  of  Deviation. — The  expression  is  frequently  to 

be  met  with,  both  in  cases  relating  to  carriage  by  sea,*  and  in  cases  re- 
lating to  carriage  by  land,'  that  a  deviation  from  the  contract  of  car- 
riage makes  the  carrier  an  insurer.  This  does  not  mean  that  the  lia- 
bility of  a  carrier  therefore  in  case  of  a  lo^  of  or  injurj-  to  the  goods 
is  necessarily  absolute,  although  in  some  cases  it  is  said  that  a  devia- 
tion is  a  positive  misfeasance  which  gives  the  shipper  the  right  to  re- 
.scind  the  contract  of  shipment  and  treat  the  goods  as  converted  by  the 
cwrier.^®  Another  theory  as  to  the  ground  of  the  carrier's  liability 
is  that  having  broken  an  implied  warranty  not  to  deviate,  thereby  sub- 
jecting the  shipment  to  a  different  risk  from  that  contemplated,  he  be- 
comes responsible  for  any  damage  occurring  subsequent  to  the  break- 
ing of  the  warranty,  being  permitted  to  exonerate  himself,  however,  by 
showing  that  the  same  risk  would  have  been  encountered  even  had 
there  been  no  deviation. This  is,  of  course,  apart  from  any  question 
as  to  the  effect  of  a  special  contractual  limitation  of  the  carrier's  com- 
mon-law liability — a  matter  which  will  be  treated  elsewhere.**  But 
subject  to  the  possible  qualification  just  noted,  it  may  be  stated  that 
a  deviating  carrier  becomes  an  insurer  of  the  actual  delivery  of  the 
goods  at  the  place  of  destination,  and  is  liable  in  damages  for  their 
delay  eh  route,  apart  from  any  liability  for  injury  to  the  shipment  in 

6.  Fisher  v.  Boston  &  M.  R.  Co.,  99  514,  6  Am.  R«p.  124;  Isaacson  v.  New 

Me.  338,  59  Atl.  532, 105  A.  S.  R.  283,  York  Cent,  etc.,  R.  Co.,  94  N.  Y.  278, 

68  L.R.A.  390.  46  Am.  Rep.  142;  Louisville,  etc.,  R. 

15  Ann.  Cas.  80  note.  Co.  v.  Odil,  96  Tenn.  61,  33  S.  W.  611, 

6.  Louisville,  etc.,  R.  Co.  v.  Odil,  96  54  A.  S.  R.  820. 

Tenn.  61, 33  S.  W.  611,  54  A.  S.  R.  820.  2  British  Rul.  Cas.  604  note. 

7.  2  British  Rul.  Cas.  598  note.  10.  Phillips  v.  Brigham,  26  Ga.  617, 

8.  Cos  V.  Foscue,  37  Ala.  505,  79  71  Am.  Dec.  227;  Rodgere  v.  Missouri 
Am.  Dec.  69.  Pae.  R.  Co.,  75  Kan.  222,  88  Pac  885, 

2  British  Rul.  Cas.  604  note.  See  121  A.  S.  R.  416, 12  Ann.  Cas.  441, 10 
also  Shippino.  L.R.A.  (N.S.)  658. 

9.  McKahan  «.  American  Exp.  Co.,     2  British  Rul.  Cas.  605  note. 

209  Mass.  270,  95  N.  E.  785,  Ann.  Cas.      11.  Davis  t;.  Garrett,  6  Bing.  716, 19 
1912B  612,  35  L.R.A.(N.S.)   1046;  E.  C.  L.  212,  5  Eng.  Rul.  Caa.  273. 
Johnson  v.  New  Yoik  Cent.  R.  Co.,  33     2  British  Rul.  Cas.  605  note. 
N.  Y.  610,  88  Am.  Dec  416;  Maghee  w.     12.  See  in/rw,  par.  273. 
Camden  etc.,  R.  Transp.  Co.,  45  N.  Y. 
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consequence  of  delay.'*  It  follows,  therefore,  that  if  a  carrier  deviates 
without  necessity  from  the  regular  and  usual  course,  and  the  goods 
are  lost  or  injured  during  such  deviation,  he  is  not  excused  even  if  the 
loss  or  injury  results  from  a  cause  from  which  he  is  ordinarily  exempt, 
as,  for  instance,  an  act  of  God  or  the  public  enemy.** 

272.  Proximate  Cause  as  Condition  of  Liability. — It  is  indubitable 
that  a  carrier  is  liable  for  a  loss  happening  in  consequence  of  an  im- 
necessary  de\'4ataon.*''  Thus  it  has  been  held  that  a  carrier  is  liable 
for  an  injury  to  goods  occasioned  by  the  breaking  down  of  a  bridge, 
which  awident  would  have  been  avoided  had  the  carrier  continued  on 
the  most  direct  and  customary  route.**  -But  the  rule  that  a  deviating 
carrier  is  an  insurer  of  the  actual  delivery  of  goods  has  also  been  ap- 
plied in  cases  where  it  was  not  possible  to  say  that  the  deviation  or  de- 
parture was  the  proximate  cause  of  the  loss,  although  the  loss  occurred 
during  the  continuance  of  the  deviation  or  departure.*'  And  it  has 
even  been  applied  where  the  deviation  came  to  an  end  before  the 
damage  was  done,  and  there  was  no  connection  between  the  deviation 
and  the  damage.*®  The  general  rule  therefore  may  be  said  to  be  that 
a  carrier  is  liable  for  an  injury  or  loss  arising  in  case  of  a  deviation, 
regardless  of  the  question  of  proximity  of  cause,**  and  the  reason  given 
is  that  the  carrier,  by  deviating  from  the  route  described  in  the  bill  of 
lading,  has  broken  the  warranty  not  to  deviate,  thereby  giving  the 
shipper  the  right  either  to  rescind  the  contract  of  shipment  and  treat 
the  goods  as  conveiied  by  the  deviator,  or  to  accept  the  goods,  holding 
the  carrier  responsible  for  damage  subsequent  to  warranty  broken, 
without  any  reference  to  the  question  whether  deviation  had  any 
bearing  on  the  particular  loss  complained  of.*"  And  of  course  where 
the  action  is  for  damages  for  breach  of  contract,  rather  than  for  negli- 
gence in  its  performance,  the  question  of  proximate  cause  has  nothing 
to  do  with  the  case.*  As  has  been  alluded  to  before,*  however,  there  is 
some  authority  to  the  effect  that  if  it  can  be  shown  that  the  loss  which 

13.  2  British  Rul.  Cas.  606  note.  17.  See  McKahan  v.  American  Exp. 

14.  Richmond  etc.,  R.  Co.  v.  Benson,  Co.,  209  Mass.  270,  95  N.  E.  785,  Ann. 
86  Ga.  203,  12  S.  E.  357,  22  A.  S.  R.  Cas.  1912B  612.  35  L.R.A.(N.S.)  1046. 
446;  Powers  v.  Davenport,  7  Blackf.  18.  Thorlev  v.  Orchis  Steamship 
(Ind.)  497,  43  Am.  Dec.  100;  Rodgers  Company,  [1907]  1  K.  B.  (Eng.)  660, 
V.  Missouri  . Pac.  R.  Co.,  75  Kan.  222,  76  L.  J.  K.  B.  595,  96  L.  T.  N.  S.  488, 
88  Pac.  885, 121  A.  S.  R.  416. 12  Ann.  23  Times  L.  Rep.  338,  12  Com.  Cas. 
Cas.  441,  10  L.R.A.(N.S.)  6.58;  Cassi-  251,  7  Ann.  Cas.  281,  2  British  RiU. 
lay  V.  Young,  4  B.  Mon.  (Ky.)  265,  39  Cas.  565. 

Am.  Dec.  505;  Lonisville  &  Nashville      19.  Walsh  v.  Homer,  10  Mo,  6,  45 

Railroad  Co.  v.  Odil,  96  Tenn.  61,  33  Am.  Dec.  342. 

S.  W.  611,  54  A.  S.  R.  820.  20.  2  British  Rul.  Cas.  608  note. 

33  Am.  Dec.  60  note;  2  British  Rul.  1.  Philadelphia  &  Reading  R.  Co.  v. 
Cas.  610  note.  Beck,  125  Pa.  St.  620, 17  Atl.  505,  U 

15.  See  supra,  par.  271.  A.  S.  R.  024. 

16.  Powers  v.  Davenport,  7  Blaekf.      2.  See  supraf  par.  271. 
(Ind.)  497,  43  Am.  Dec.  100. 
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actually  happened  must  certainly  have  occurred  from  the  same  cause 
if  there  had  been  no  default,  misconduct,  or  deviation,  the  carrier  will 
be  excused,  although  the  burden  of  proof  of  that  fact  is,  in  such  a  case, 
upon  the  carrier.' 

273.  Effect  of  Deviation  on  Special  Contract  of  Affreightment. — 
A  carrier  unjustifiably  deviating  from  the  agreed  or  customary  route 
or  mode  or  manner  of  transportation  becomes  liable  as  an  insurer  for 
loss  of  or  injury  to  the  shipment,  and  cannot  avail  himself  of  any  ex- 
ceptions made  in  his  behalf  in  the  contract  of  affreightment.^  Beyond 
this  point,  however,  there  is  a  divergence,  apparently  owing  to  a  dif- 
ference in  the  theory  on  which  liability  is  predicated.  The  English 
courts  hold  that  an  unjustifiable  deviation  does  away,  not  only  with 
stipulations  relating  to  the  carrier's  liability,  but  with  the  special  con- 
tract altogether,  leaving  the  rights  of  the  parties  to  be  governed  by  the 
ordinary  rules  applicable  to  the  relation  of  carrier  and  shipper.* 
Some  courts  in  this  country  have  also  expressly  held  that  the  effect  of 
a  deviation  is  to  do  away  with  the  express  contract  altogether,  at  least 
at  the  election  of  the  shipper.*  The  effect  of  the  English  view  is  that 
the  carrier  is  not  only  not  enabled  to  exonerate  himself  by  showing 
that  the  loss  would  have  occurred  from  the  excepted  peril  notwith- 
standing the  deviation,  but  also  is  unable  to  avail  himself  of  provisions 
unconnected  with  the  manner  of  performance  of  the  contract  of  car- 
riage ;  and  where  a  loss  is  one  for  which  he  would  be  liable  in  the  ab- 
sence of  contractual  limitation  of  liability,  he  is  responsible  therefor 

8.  Davis  t>.  Garrett,  6  Bing.  716,  19  17  Com.  Cas.  355,  lOG  L.  T.  N.  S.  900. 
E.  C.  L.  212,  5  Eng.  Rul.  Cas.  273.       [1912]  W.  N.  144,  28  Times  L.  Rep. 

2  British  Rul.  Cas.  608  note.  42'),  56  Sol.  J.  518,  3  British  Ral.  Cas. 

4.  Waltham  Manufacturing  Co.  v.  266  and  note. 
New  Tork  &  Te.\aR  Steamsliip  Co.,  204  1'*  Ann.  Cas.  78  note. 
Mass.  253,  90  N.  E.  550, 17  Ann.  Cas.  6.  Thorley  v.  Orchis  Steamship  Co., 
837  and  note;  McKalian  v.  American  [1907]  1  K.  B.  6G0,  76  L.  J.  K.  B.  595, 
Exp.  Co.,  209  Mass.  270,  95  N.  E.  785,  96  L.  T.  N.  S.  488,  23  Times  L.  Rep. 
Ann.  Cas.  1912B  612,  35  L.R.A.(N.S.)  338,  12  Com.  Cas.  251,  7  Ann.  Cas. 
1046  and  note;  Maghee  V.  Camden,  etc.,  281,  2  British  Rul.  Cas.  565;  Kish  v. 
R.  Transp.  Co.,  45  N.  Y.  514,  6  Am.  Taylor,  [1911]  1  K.  B,  625,  80  L.  J. 
Rep.  124;  McCam  v.  International  &  K.  B.  601,  103  L.  T.  N.  S.  785.  27 
G.  N.  Ry.  Co.,  84  Tex.  19  S.  W.  Times  L.  Rep.  174,  16  Com.  Cas.  59, 
547,  31  A.  S.  B.  51,  16  L.R.A.  39;  11  Asp.  M.  Cas.  544,  2  British  Rul. 
Thorley  vJt  Orchis  Steamship  Co.,  Cas.  575  and  note;  Kish  v.  Taylor, 
[1907]  1  K.  B.  660,  76  L.  J.  K,  B.  [1912]  A.  C.  604,  81  L.  3.  K.  B.  1027. 
595,  96  L.  T.  N.  S.  488,  23  Times  L.  17  Com.  Cas.  355, 106  L.  T.  N.  S.  000, 
Rep.  338,  12  Com.  Cas.  251,  7  Ann.  [1912]  W.  N.  144,  28  Times  L.  Rep. 
Cas.  281  and  note,  2  British  Rul.  Cas.  425,  56  Sol.  J.  518,  3  British  Rul.  Cas. 
565;  Kish  v.  Taylor,  [1911]  1  K.  B.  266. 

625,  80  L.  J.  K.  B.  601,  103  L.  T.  N.     35  L.R.A.(N.S.)  1046  note. 
S,  785,  27  Times  L.  Rep.  174, 16  Com.     6.  McKahan  v.  American  Exp.  Co., 
Cas.  59, 11  Asp.  M.  Cas.  544,  2  British  209  Mass.  270,  95  N.  E.  785,  Ann.  Cas 
Rul.  Cas.  575  and  note;  Kish  v.  Tavlor,  1912B  612,  35  L.R.A.(N.S.)  1046  and 
[1912]  A.  C.  604.  81  L.  J.  K.  B.  1027,  note. 
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even  where  it  occurs  prior  to  the  deviation.'   On  the  other  hand, 

while  the  American  courts  have  adopted  the  doctrine  that  a  carrier  by 
deviating  becomes  an  insurer  of  the  goods,  and  loses  the  benefit  of 
stipulations  relieving  it  from  its  common-law  liability,  their  tendency 
appears  to  have  been  to  view  the  exceptions  made  by  special  contract 
aa  analogous  to  those  created  by  the  operation  of  law ;  in  consequence 
of  which  it  has  been  held  that  if  it  can  be  shown  that  the  loss  must 
certainly  have  occurred  from  the  same  cause  if  there  had  been  no  de- 
fault, misconduct,  or  deviation,  the  carrier  will  be  protected  by  the 
stipulations  of  the  contract,  the  burden  of  proof  of  this  fact  being  on 
the  carrier.* 

274.  Specific  Stipulations. — The  rules  with  respect  to  the  effect  of 
a  deviation  on  a  special  contract  of  affreightment  having  been  stated,' 
it  may  conduce  to  clearness  to  show  their  practical  application  in  the 
ease  of  certain  specific  stipulations.  Thus,  a  deviation  has  been  held 
to  deprive  a  vessel  of  the  benefit  of  a  stipulation  against  liability  for 
loss  caused  by  perils  of  the  sea,  if  such  loss  is  subsequent  to  an  unau- 
thorized deviation ;  or  a  stipulation  against  liability  for  a  loss  aris- 
ing from  the  negligence  of  stevedores  in  loading  or  discharging  the 
ship;  or  against  liability  for  a  loss  by  fire.**  So  an  unjustifiable 
deviation  deprives  a  carrier  of  the  benefit  of  a  provision  that  the  ship- 
ment shall  be  at  the  owner's  risk;  or  of  a  stipulation  that  the  ship- 
ment is  to  be  delivered  to  the  connecting  carrier  at  owner's  risk>*  A 
carrier  which,  without  the  consent  of  the  shipper,  sends  goods  by  a 
different  route  from  that  contracted  for,  in  consequence  whereof  the 
arrival  at  their  destination  is  delayed,  is  liable  therefor,  notwith- 
standing a  stipulation  against  liability  for  loss  by  delay,  the  delay  not 


7.  Kish  t).  Taylor,  [1911]  1  K.  B. 
625,  80  L.  J.  K.  B.  601,  103  L.  T.  N. 
S.  785,  27  Times  L.  Rep.  174, 16  Com. 
Cas.  59, 11  Asp.  M.  Cas.  544,  2  British 
Rul.  Cas.  575  and  note. 

35  L.R.A.(N.S.)  1047  note. 

8.  Stewart  v.  Merchants'  Despatch 
Transp.  Co.,  47  la.  229,  29  Am.  Rep. 
476;  Green-Wheeler  Shoe  Co.  v.  Chica- 
go, etc.,  R.  Co.,  130  la.  123,  106  N.  W. 
498,  8  Ann.  Cas.  45,  5  L.R.A.(N.S.) 
882;  Maghee  v.  Camden,  etc.,  R. 
Transp.  Co.,  45  N.  Y.  514,  6  Am.  Rep. 
124. 

2  British  Rul.  Cas.  614  note.  But 
see  Waltham  Manufacturing  Co.  v. 
New  York  &  Texas  Steamship  Co.,  204 
Mass.  253,  90  N.  E.  550,  17  Ann.  Cas. 
837,  where,  however,  the  court  found 
it  unnecessary  to  decide  the  question. 
See  also  35  L.R.A.(N.S.)  1048  note. 

9.  See  suprUf  par.  273. 


10.  Williams  v.  Grant,  1  Conn.  487, 
7  Am.  Dec.  235. 

2  British  Rul.  Cas.  615  note.  i 

11.  Thorley  v.  Orchis  Steamship  Co., 
[1907]  1  K.  B.  (Eng.)  660,  76  L.  J. 
K.  B.  595,  96  L.  T.  N.  S.  488,  23  Times 
L.  Rep.  338, 12  Com.  Cas.  251,  7  Ann. 
Cas.  281,  2  British  Rul.  Cas.  565. 

12.  Stewart  «.  Merchants'  Despatch 
Transp.  Co.,  47  la.  229,  29  Am.  Rep. 
476 ;  Maghee  v.  Camden,  etc.,  R. 
Transp.  Co.,  45  N.  T.  514,  6  Am.  R«p. 
124. 

As  to  deviation  hy  a  carrier  by 
water,  see  also  SmpPiNO. 

13.  35  L.R.A.(N.S.)  1049  note,  2 
British  Rul.  Cas.  615  note. 

14.  Waltham  Manufacturing  Co.  v. 
New  York  &  Texas  Steamship  Co., 
204  Mass.  253,  90  N.  K.  550,  17  Ann. 
Cas.  837, 
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being  in  the  performance  of  the  contract,  but  having  arisen  in  con- 
sequence of  doing  something  wholly  at  variance  with  the  contract. 
But  where  a  breach  of  contract  occurs  on  the  very  route  contemplated, 
as  where  a  shipment  is  carried  past  the  point  where  it  should  have  been 
transferred  to  another  train,  the  carrier  does  not  lose  the  l>enefit  of 
such  a  stipulation.**  It  is  also  uniformly  held  that  a  carrier,  by  de- 
viating, loses  the  benefit  of  an  agreement  limiting  the  amount  for 
which  it  shall  in  any  case  be  liable.  And  the  same  is  held  as  to  a  pro- 
vision requiring  a  claim  for  damages  to  be  presented  within  a  stipu- 
lated time.** 

XIII.  Delivery  by  Carrier 


General  Principles  and  Incidents  of  Delivery 

275.  In  GeneraL — The  la.st  duty  required  of  the  common  carrier 
is  that  of  delivery.  This  obligation  is  imposed  on  him  by  law;  as 
soon  as  he  accepts  the  goods  it  becomes  ipso  facto  a  part  of  his  con- 
tract, whether  so  expressed  or  not;  *'  and,  until  delivery,  or  an  offer  to 
deliver,**  or  some  act  which  the  law  regards  as  tantamount  to  a  de- 
livery, his  extraordinary  responsibility  as  a  carrier  does  not  cease. 
A  failure  on  the  part  of  a  carrier  to  deliver  in  due  course  will  make 

15.  35  L.R.A.{N.S.)  1049  note.  note;  Stone  r.  Waitt,  31  Me.  409,  52 

16.  35  L.R.A.(N.S.)  1051  note;  2  Am.  Dec.  621;  Grindle  v.  Eastern 
British  Rul.  Cas.  617,  618  note.  Exp.  Co.,  67  Me.  317,  24  Am.  Rep. 

17.  Cavallaro  v.  Texas,  etc.,  Ry.  31;  Loveland  v.  Burke,  120  Mass.  139, 
Co.,  110  Cal.  348,  42  Pac.  918,  52  A.  21  Am.  Rep.  507;  Moses  v.  Boston  & 
S.  R.  94;  Bean  v.  Sturtevant,  8  N.  H.  Maine  R.  Co.,  32  N.  H.  523,  64  Am. 
146,  28  Am.  Dec.  389;  Schieffelin  v.  Dec.  381;  Hawkins  v.  Hoffman,  6  Hill 
Harvev,  6  Johns.  (N.  Y.)  170,  5  Am.  (N.  T.)  586,  41  Am.  Dec.  767;  De 
Dec.  206;  Rocky  Mount  Mills  v.  Wil-  Mott  v.  Laraway,  14  Wend.  (N.  Y.) 
mington  &  Weldon  Railroad  Co.,  119  225,  28  Am.  Dec.  523;  Goold  r.  Cha- 
K.  C.  693,  25  S.  E.  854,  56  A.  S.  R.  pin,  20  N.  Y.  259,  75  Am.  Dec.  398; 
682;  Morgan  v.  Dibble,  29  Texas  107,  Ladue  v.  Griffith.  25  N.  Y.  364,  82 
94  Am.  Dee.  264.  Am.  Dec.  360;  Zinn  v.  New  Jersey 

18.  Young  V.  Smith,  3  Dana  (Ky.)  Steamboat  Co.,  49  N.  Y.  442,  10  Am. 
91,  28  Am.  Dec.  57;  Eagle  v.  White,  Rep.  402;  Western  Transp.  Co.  v. 
6  Wbait  (Pa.)  505,  37  Am.  Dec.  434.  Hoyt,  69  N.  Y.  230,  25  Am.  Rep.  175; 

19.  Pratt  V.  Grand  Trunk  Railway  Bank  of  Oswego  v.  Dovle,  91  N.  Y. 
Company,  95  U.  S.  43,  24  U.  S.  {L.  32,  43  Am.  Rep.  634;  Scheu  v.  Bene- 
ed.)  336;  Southern  Express  Company  diet,  116  N.  Y.  510,  22  N.  E.  1073,  15 
V.  Newby,  36  Ga.  635,  91  Am.  Dec.  A.  S.  R.  426;  Wells  v.  Wilmington  & 
783;  Chicago  &  Rock  Island  R.  Co.  W^eldon  R.  Co.,  51  N.  C.  47,  72  Am. 
V.  Warren,  16  III.  502,  63  Am.  Dec.  Dec.  556;  McGregor  v.  Kilgore,  6 
317;  Michigan  Southern  &  Northern  Ohio  358,  27  Am.  Dec.  260;  Eagle  «. 
Indiana  Railroad  Company  v.  Day,  20  White,  6  Whart.  (Pa.)  505,  37  Am. 
Ill,  375,  71  Am.  Dec.  278;  Gregg  t;.  Dec.  434;  Marshall  v.  American  Exp. 
lUinois  Central  R.  Co.,  147  III.  550,  Co.,  7  Wis.  1,  73  Am.  Dec.  381, 

35  N.  E.  343,  37  A.  S.  B.  238  and     6  L.R.A.  849  note. 
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him  subject  to  an  action,*"  and  by  statutes  in  some  jurisdictions  penal- 
ties have  been  imposed  for  such  a  dereliction.*  It  seems,  however, 
that  such  statutes  do  not  apply  to  interstate  shipments,  owing  to  the 
federal  Interstate  Commerce  Act,  which  prescribes  the  rule  of  com- 
pensation in  such  cases.*  Also  of  course,  the  obligation  of  a  carrier 
of  imported  goods  does  not  require  a  delivery  in  contravention  of  the 
revenue  laws.*  To  formulate  any  general  rule,  applicable  to  all  cases, 
as  to  what  constitutes  a  good  and  sufficient  delivery  is  impossible.  The 
question  is  dependent  on  too  great  a  variety  of  circumstances,  such  as 
for  instance,  the  nature  of  the  carriage,  whether  by  ship,  rail,  or  other 
conveyance,  the  custom  of  particular  places,  the  usage  of  particular 
trades,  the  manner  of  transacting  business  by  different  classes  of  car- 
riers, and  often  on  special  or  implied  contracts  between  the  parties.* 
Also  the  question  depends  sometimes  on  whether  the  carrier  in  the 
particular  case  is  an  intermediate  carrier  or  is  the  one  who  transports 
the  goods  to  their  final  destination.'  Dealing  with  the  matter  in  a 
very  general  way,  however,  it  may  be  stated  that,  to  constitute  a  valid 
delivery,  it  is  essential  that  the  property  be  surrendered  to  the  right 
person  in  a  proper  manner,  at  a  proper  place,  and  at  a  proper  time.* 
Whether  these  requirements  are  suitably  complied  with  is  usually  a 
question  of  fact,  or  a  mixed  question  of  law  and  fact,  for  the  jury  to 
decide  under  proper  instructions  from  the  court,  although  .«ometime,s, 
where  the  facts  are  undisputed,  a  question  of  law  only  is  presented  for 
the  decision  of  the  court.'  Thus,  it  has  been  held  that  the  court  is 
justified  in  pronouncing  as  a  matter  of  law  that  the  delivery  of  goods 
by  a  carrier  is  complete,  where  it  appears  from  the  undisputed  evi- 


20.  Wilson  V.  California  Central  R. 
Co.,  94  Cal.  166,  29  Pac.  861,  17 
L.R.A.  685;  Southern  Ry.  Co.  v. 
Cliambers,  126  Ga.  404,  55  S.  E.  37, 
7  L.R.A.(N.S.)  926  and  note.  See 
also  Packard  v.  Getman,  6  Cow.  (N. 
y.)  757,  16  Am.  Dec.  475,  where  it 
is  held  that  case  or  trover  will  lie 
against  a  carrier  for  the  .nondelivery 
of  goods,  but  to  maintain  trover  a 
conversion  must  be  proved.  .Compare 
London,  etc.,  R.  Co.  v.  Bartlett,  7  H. 
&  N.  400,  31  L.  J.  Exch.  92,  5  L.  T. 
N.  S.  399,  10  W.  R.  109,  23  Eng.  Rul. 
Cas.  434,  where  it  is  held  that  a  con- 
signor has  no  right  of  action  against 
a  carrier  for  not  delivering  wheat  at 
a  mill,  where  the  nondelivery  was  by 
order  of  the  consignee. 

1.  Missouri,  Kansas  &  Texas  Rail- 
way Company  v.  Simonson,  64  Kan. 
802,  68  Pac.  653,  91  A.  S.  R.  248,  57 
L.RA.  765  (discussed  not  decided) ; 


Hoekfield  v.  Southern  Railway  Co., 
150  N.  C.  419,  64  S.  E.  181,  134  A.  S. 
R.  945;  Gulf,  etc.,  Ry.  Co.  v,  Dwver, 
75  Tex.  572,  12  S.  W.  1001,  16  A*.  S. 
R.  926,  7  L.R.A.  478. 

2.  Gulf,  Colorado  &  Santa  Fe  Rail- 
way Company  v.  Hefley,  158  U.  S. 
98,  15  S.  Ct.  802,  39  U.  S.  (L.  ed.) 
910. 

3.  Chicago  &  Northwestern  Railway 
Company  t7.  Sawyer,  69  111.  285,  18 
Am.  Rep.  613;  Redmond  v.  Liverpool, 
etc..  Steamboat  Co.,  46  N.  Y.  578,  7 
Am.  Rep.  390. 

4.  Hayes  v.  Wells,  Fargo  &  Co.,  23 
Cal.  185,  83  Am.  Dec.  89. 

5.  Rawson  v.  Holland,  59  N.  Y.  611, 
17  Am.  Rep.  394. 

6.  Eagle  v.  White,  6  Whart.  (Pa.) 
505,  37  Am.  Dec.  434. 

7.  Normile  ».  Northern  Pac.  R.  Co., 
36  Wash.  21,  77  Pac  1087,  67  L.R.A. 
271. 
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dence  that  they  were  transported  in  good  condition  to  the  place  of  de- 
livery, duly  receipted  for,  and  fully  taken  under  the  control  of  the 
consignee,  and  there  is  no  testimony  offered  to  show  that  the  carrier 
interfered  with  the  property  in  any  manner  after  it  was  thus  re- 
ceived.* 

276.  When  Personal  Delivery  Is  Required. — ^There  is  no  doubt  that 
from  the  origin  of  the  carrying  business  in  England  until  a  late 
period,  the  carriers  employed  their  own  porters  to  deliver  their  par- 
cels at  the  several  stopping  places  on  the  route.  Common  carriers  by 
land  were  then  in  that  country  a  distinct,  well-known,  and  well-de- 
fined class  of  men,  almost  as  much  so  as  any  public  officers;  and  their 
character,  responsibility,  and  course  of  business  being  well  settled  and 
well  known,  those  who  dealt  with  them  acted  on  the  faith  of  their 
making  a  personal  delivery  of  tlieir  parcels  at  their  several  stopping 
places.*  Out  of  this  well  known  practice,  and  by  virtue  of  the  ad- 
ditional circumstance  that  all  goods  were  at  that  date  carried  on  land 
in  wagons,  with  which  of  course  the  carrier  could  go  anywhere  and 
make  the  delivery,  the  well  established  common  law  rule  arose  requir- 
ing the  carrier  to  deliver  to  the  consignee  personally,  or  at  his  place 
of  residence  or  business."  But  carriers  by  land  with  wagons  consti- 
tute the  very  extreme  class  of  cases  in  the  books  where  the  obligation 
to  personal  delivery  is  held,  and  it  has  been  said  that  in  this  country 
the  rule  is  not  regarded  as  altogether  uniform  and  matter  of  course 
but  is  only  the  natural  inference  in  the  absence  of  proof  to  the  con- 
trary.** With  respect  to  the  carriers  by  water,  however,  the  common 
law  did  not  require  an  actual  or  manual  delivery  of  the  goods  into 
the  possession  of  the  consignee,  or  at  his  warehouse,  in  order  to  dis- 
charge the  carrier  from  his  liability  as  such.**  Vessels  are  necessarily 
confined  to  the  water ;  they  only  carry  from  port  to  port,  or  from  wharf 
to  wharf.  Consequently,  general  custom,  arising  from  necessity  and 
the  convenience  of  commerce,  sanctions  a  discharge  of  their  cargoes 
on  the  whan-es  at  pubhc  landings  as  a  sufficient  and  proper  delivery. i» 
When  railways  took  the  place  of  conveyances  drawn  by  animals,  as 
their  routes  are  in  a  measure  permanently  fixed,  and  not  easily  varied 
to  suit  the  convenience  or  accommodation  of  the  public,  necessity 

8.  Whitney  Manufacturing  Co.  «.  56  Am.  Dec.  68. 

Richmond  &  D.  Rv.  Co.,  38  S.  C.  365,  12.  Richardson  v.  Goddard,  23  How. 

17  S.  E.  147,  37  a'.  S.  R.  767.  28,  16  U.  S.  (L.  ed.)  412. 

9.  Farmers*  &  Mechanics'  Bank  v.  13.  Rosenstein  v.  Vogemann,  184 
Champlain  Transp.  Co.,  23  Vt.  186,  N.  Y.  325,  77  N.  E.  625,  6  Ann.  Gas. 
56  Am.  Dec.  68.  13  and  note;  Dean  ti.  Vaccaro,  2  Head 

10.  Fenner  v.  Buffalo  &  S.  L.  R.  (Tenn.)  488,  75  Am.  Dec.  744;  Ban- 
Co.,  44  N.  y.  505,  4  Am.  Rep.  709.  semer  v.  Toledo  &  W.  R.  Co.,  25  Ind. 

33  L.R.A.  66  note.  434,  87  Am.  Dee.  367.   See  infra,  par. 

11.  Farmers'  &  Mechanics'  Bank  v.  277. 
Champlain  Transp.  Co.,  23  Vt.  186, 
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seemed  to  require  a  relaxation  of  the  rule  of  the  common  law  requir- 
ing common  carriers  by  land  to  deliver  to  the  consignee  personally; 
consequently,  on  the  ground  that  a  railway  has  no  means  of  delivery 
beyond  its  own  lines,  universal  custom  seems  to  have  settled  it  as  be- 
ing the  more  reasonable  rule  that  railway  companies  may  discharge 
themselves  of  their  liability  as  common  carriers  by  substituting  in 
place  of  a  formal  personal  delivery,  a  delivery  at  the  warehouse  or  de- 
pot provided  by  the  companies  for  the  storage  of  goods.**  Express 
companies,  however,  are  from  the  nature  of  their  business  held  to  a 
very  strict  degree  of  responsibility  and  must  ordinarily  make  an 
actual  personal  delivery.** 

277.  Delivery  by  Carriers  by  Water. — As  has  been  intimated  here- 
tofore,*'  a  carrier  by  water  is  not  obliged  to  make  actual  delivery  to 
the  consignee  at  his  warehouse,  but  it  is  the  duty  of  the  latter  to  re- 
ceive the  goods  out  of  the  ship  or  on  a  suitable  wharf  at  the  port  of 
destination,  such  a  delivery  being  regarded  as  equivalent  to  one  to  the 
consignee  personally."  Delivery  must  of  course  be  made  at  the  wharf 
specified  in  the  bill  of  lading,*"  but  where  the  bill  of  lading  is  silent 
as  to  the  particular  place  or  mode  of  delivery,  it  must  be  made  ac- 
cording to  the  usages  and  regulations  of  the  port,  or  the  arrangements 
made  with  the  consignee.  Ordinarily,  it  seems  the  master  of  the  ship 
is  authorized  to  select  the  wharf  at  which  he  will  discharge  the  cargo, 
but  it  has  been  held  that  he  must  be  governed  by  the  reasonable  de- 
mands of  the  consignees  as  to  the  wharf  of  delivery,  if  he  is  season- 
ably notified  of  their  wishes.*'    Delivery  at  the  usual  wharf  is,  how- 

14.  South  &  North  Alabama  Rail-  709;  Blumenthal  v.  Brainerd,  38  Vt. 

road  Co.  v.  Wood,  66  Ala.  167,  41  402,  91  Am.  Dec.  349.   See  infra,  par. 

Am.  Rep.  749;  Porter  v.  Chicago  &  278. 

Rock  Island  Railroad  Co.,  20  111.  407,  15.  See  infra,  par.  281. 

71  Am.  Dec.  286;  Porter  v.  Chicago,  16.  See  supra,  par.  276. 

etc.,  R.  Co.,  20  111.  407,  71  Am.  Dec.  17.  Richardson  v.  Goddard,  23  How. 

286;  People  v.  Chicago  &  Alton  R.  28,  16  U.  S.  (L.  ed.)  412;  Wordin  v. 

Co.,  55  111.  95,  8  Am,  Rep.  631;  Ban-  Bemis,  32  Conn.  268,  85  Am.  Dec. 

seraer  v.  Toledo  and  Wabash  Railway  255;  Graves  v.  Hartford  and  New 

Co.,  25  Ind.  434,  87  Am.  Dec.  3(i7;  York  Steamboat  Company,  38  Conn. 

Lewis  V.  Louisville,  etc.,  R.  Co.,  135  143,  9  Am.  Rep.  369;  Richardson  v. 

Ky.  361,  122  S.  W.  184,  21  Ann.  Cas.  Rich,  104  Mass.  166,  6  Am.  Rep.  210; 

527,  25  L.R.A.(N.S.)  938;  Norway  P.  Zinn  v.  New  Jersey  Steamboat  Co., 

Co.  V.  Boston  &  M.  R.  Co.,  1  Gray  49  N.  Y.  442,  10  Am.  Rep.  402;  Me- 

(Mass.)  263,  61  Am.  Dec.  423;  Thomas  Andrew  v.  Whitlock,  52  N.  Y.  40,  11 

V.  Boston  &  Prov.  R.  Corp.,  10  Mete.  Am.  Rep.  657 ;  Farmers'  &  Mechan- 

(Mass.)  472,  43  Am.  Dec.  444;  State  ics'  Bank  v,  Champlain  Transp.  Co., 

V.  Republican  Valley  R.  Co.,  17  Neb.  23  Vt.  186,  56  Am.  Dec.  68. 

647,  24  N.  W.  329,  52  Am.  Rep.  424  ;  43  Am.  Dec.  650  note;  6  Ann.  Cas. 

Ayres  v.  Morris  &  Essex  Railroad  Co.,  16  note. 

29  N.  J.  L.  393,  80  Am.  Dec.  215;  18.  Strieker  v.  Leathers,  68  Bliss. 

Fenner  v.  Buffalo  &  State  Line  Rail-  803,  9  So.  821,  13  L.R.A.  600. 

road  Co.,  44  N.  Y.  505,  4  Am.  Rep.  19.  6  Ann.  Cas.  17  note. 
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ever,  generally  sufficient.*®  But  a  mere  discharge  of  the  cargo  at  a 
proper  wharf  is  not  a  delivery,  and  unless  there  is  a  valid  substituted 
delivery  the  responsibility  of  the  carrier  does  not  terminate  until 
actual  delivery.'  To  the  effectiveness  of  a  delivery  as  a  termination 
of  the  carrier's  liability  there  are  two  other  essentials:  First,  due  and 
reasonable  notice  must  be  given  the  consignee  of  the  arrival  of  the 
goods;*  and,  secondly,  the  consignee  must  be  afforded  a  reasonable 
opportunity  to  remove  them.*  But,  it  must  be  remembered,  the  duly 
of  the  consignee  to  receive  and  take  the  goods  is  as  imperative  ag  the 
duty  of  the  carrier  to  deliver.  Both  obligations  are  to  be  construed 
reasonably,  having  reference  to  the  circumstances.  The  stringent  lia- 
bility of  the  carrier  cannot  be  continued  at  the  option  or  to  suit  the 
conveiiient-e  of  the  consignee.  The  consignee  is  bound  to  act  prompt- 
ly in  taking  the  goods;  and  if  he  fails  to  do  so,  whatever  other  duty 
may  rest  on  the  carrier  in  respect  to  the  goods,  his  liability  as  insurer 
is,  by  such  failure,  terminated.^  So  where  he  is  duly  notified  in  ad- 
vance of  the  lading,  or  at  the  time  when  it  was  commenced,  he  has 
no  right  to  remain  passive  and  indifferent  until  the  unlading  is  com- 
pleted, i:nd  all  the  other  acts  required  of  the  master  are  fully  per- 
formed, und  then  claim  that  the  liability  of  the  carrier  ^aJl  continue 
for  such  an  additional  length  of  time  as  will  enable  him  to  do  what 
he  ought  to  have  done  while  the  cargo  was  being  discharged  and  thnse 
other  acts  were  being  performed.  Consignees  and  masters  of  vessels 
are  expe<'ted  to  co-operate  in  the  delivery  of  consignments.* 

278.  Delivery  by  Carriers  by  Rail  in  GraeraL — It  has  already 
been  seen  that  tiie  common  law  doctrine  requiring  a  carrier  to  make 

20.  Kohn  V.  Packard,  3  La.  224,  23  216  note.   And  see  supra,  par.  221, 

Am.  Dec.  453.  222. 

1.  6  Ann.  Cas.  19  note.  But  see  Farmers'  &  Mechanics'  Bank 

2.  Richardson  «.  Goddard,  23  How.  v.  Cbamplain  Transp.  Co.,  23  Vt.  186, 
28,  16  U.  S.  {L.  ed.)  412;  Wordin  56  Am.  Dee.  68,  which  states  that  in 
V.  Berais,  32  Conn.  268,  85  Am.  Dec.  the  case  of  foreign  carriage  no  notice 
255;  Kohn  v.  Packard,  3  La.  224,  23  is  necessary. 

Am.  Dec.  453;  Gibson  v.  Culver,  17  3.  Bansemer  u.  Toledo  &  W.  Ry.  Co., 

Wend.  (N.  Y.)  305,  31  Am.  Dec.  297  25  Ind.  434,  87  Am.  Dec.  367;  Mc- 

and  note;  Shenk  v.  Philadelphia  Steam  Andrew  v.  Whitlock,  52  N.  Y.  40,  11 

Propeller  Co.,  60  Pa.  St.  109,  100  Am.  Am.  Rep.  6.57;  Tarbell  v.  Roval  Exch. 

Dec.  541;  Dean  v.  Vaecaro,  2  Head  Shipping  Co.,  110  N.  T.  170,  17  N. 

(Tenn.)  488,  75  Am.  Dee.  744;  Mor-,  E.  721,  6  A.  S.  R.  3.50;  Rosenstein  v. 

gan  V.  Dilible,  29  Tex.  107,  94  Am.  Vogemann,  184  N.  Y.  325,  77  N.  E. 

Dec.  264.  625,  6  Ann.  Cas.  13  and  note. 

8  Am.  Dee.  217  note.  8  Am.  Dec.  215  note. 

This  requirement  as  to  notice  seems  4.  Zinn  v.  New  Jersey  Steamboat 

to  be  generally  accepted  even  in  those  Co.,  49  N.  Y.  442,  10  Am.  Rep.  402; 

jurisdictions  which  hold  that  it  is  un-  Tarbell  r.  Royal  Exch.  Shipping  Co., 

necessary  to  change  a  railroad's  lia-  110  N.  Y.  170,  17  N.  E.  721,  6  A.  S. 

bility  from  carrier  to  that  of  ware-  R.  350.   See  infra,  par.  284. 

houseman.    Rice  v.  Hart,  118  Mass.  5.  6  Ann.  Cas.  19  note. 
201,  19  Am.  Rep.  433  ;  8  Am.  Dee. 
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personal  delivery  has  been  so  modified,  when  applied  to  railroads  hav- 
ing fixed  stations  and  depots,  that  a  delivery  of  goods  at  the  depots  or 
stations  nearest  the  consignee  is  considered  a  constructive  delivery  at 
the  consignee's  place  of  busing,  and  will  suffice  in  lieu  of  an  actual 
delivery  to  such  place.  Just  what  acts  are  necessary  on  the  part  of  the 
carrier  before  this  constructive  delivery  will  be  deemed  complete  so 
as  to  terminate  its  liability  altogether  or  at  least  to  alter  its  nature 
from  that  of  an  insurer  to  that  of  a  warehouseman,  is  a  question  on 
which  there  are  varying  rules  obtaining  in  different  jurisdictions. 
The  chief  points  of  difference  concern  the  necessity  of  the  carrier's  ac- 
cording to  the  consignee  notice  and  a  reasonable  time  for  the  removal 
of  the  goods,  and  as  these  mattem  have  been  dealt  with  in  detail  in 
another  portion  of  this  article  they  will  not  be  specially  treated 
here.*  It  may  be  well  to  mention,  however,  that  where  there  are  con- 
necting lines  of  road  with  private  sidings  or  railroad  switches  on  the 
premises  of  the  consignee,  the  common-law  doctrine  applies  to  the 
railroad  carrier  and  requires  it  to  deliver  the  freight  on  tiie  premises 
of  the  consignee  over  its  side  tracks  or  switches.' 

279.  When  Delivery  Occurs  before  Removal  from  Cars. — While 
a  railroad  company  is  not  generally  under  any  obligation  to  make  a 
personal  delivery  of  goods  at  the  residence  or  place  of  business  of  the 
consignee,  ordinarily  to  effect  a  constructive  delivery  at  the  depot  or 
station  to  which  they  are  destined,  goods  must  at  least  have  been  re- 
moved from  the  cars  and  safely  warehoused  *  The  character  of  cer- 
tain bulky  commodities  as  grain,  toal,  and  lumber,  however,  fre- 
quently precludes  this,  and  in  such  cases  as  well  as  in  the  case  of  other 
goods  when  transported  in  carload  lot-*?,  other  acts  may  l>e  regarded  as 
equivalent  to  delivery  without  such  removal.  Thus  it  has  been  held 
that  the  delivery  of  a  shipment  of  goods  to  the  consignee  is  complete, 
although  the  goods  are  still  in  the  car,  where  the  carrier,  at  the  re- 
quest and  direction  of  the  consignee,  has  placed  the  car  on  a  delivery 
switch  built  solely  for  him,  under  an  arrangement  that  cars  so  placed 
should  not  be  guarded  by  the  carrier,  but  that  the  consignee  had  the 
right  even  to  break  any  seals  placed  on  the  doors  of  the  cars  and  to 
remove  goods  without  any  superintendence  by  the  carrier,  and  the 
consignee  has  surrendered  to  the  carrier  the  bill  of  lading  for  the  goods 
in  the  car  in  question,  and  has  begun  to  remove  them.'  So  generally 
a  delivery  of  the  contents  of  a  car  by  the  carrier  to  the  consignee  is  ef- 
fected by  the  former  placing  the  car  on  a  delivery  track,  and  its  entry 
by  the  latter  for  the  purpose  of  removing  the  goods,  after  the  surren- 
der pf  the  bill  of  lading,  although  no  property  has  in  fact  been  taken 

6.  See  supra,  par.  221  et  aeq.  36  LJl.A.  856  note. 

7.  Banner  Grain  Company  «.  Oreat  8.  See  supra,  par.  218. 
Northern  Railway  Company,  119  Minn.  9.  Whitney  Mfg.  Co.  v.  Richmond^ 
68,  137  N.  W.  161,  41  L.R.A.(N.S.)  etc.,  Co.,  38  S.  C.  365,  17  S.  E.  147, 


678  and  note. 


37  A.  S.  R.  767. 
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from  the  car.^**  But  it  has  been  ruled  that  the  mere  placing  of  a  car 
of  goods  by  the  carrier  on  a  certain  side  track  at  the  station  of  its  des- 
tination, without  any  notice  whatever  to  the  consignee  that  it  has  been 
so  placed,  cannot,  in  the  absence  of  a  course  of  dealing  or  an  express 
agreement  dispensing  with  such  notice,  be  treated  by  the  carrier  as  a 
complete  delivery  of  the  goods,  although  the  consignee  has  been  in  tlie 
habit  of  receiving  freight  shipped  by  this  carrier  on  this  particular 
side  track,  or  has  instructed  the  carrier  so  to  deliver  all  goods  shipped 
to  him. 11  Where,  however,  goods  are  shipped  to  a  point  on  the  car- 
rier's line  where  there  is  a  mere  flag-station  without  any  agent,  depot, 
or  warehouse,  and  this  is  distinctly  understood  by  the  consignee  at  the 
time  of  the  shipment,  and  is  not  unreasonable  in  view  of  the  condition 
of  the  carrier's  business,  a  complete  delivery  of  the  goods  is  effected  by 
the  carrier's  safely  delivering  the  car  containing  them  on  the  side  track 
at  its  destination.**  Also,  although  there  is  some  authority  to  the  con- 
trary, the  better  view  seems  to  be  that  a  carrier  cannot  make  a  con- 
structive delivery  by  placing  a  carload  of  goods  on  a  consignee's  side 
tracks  except  at  a  time  when  the  latter  might  reasonably  be  required 
to  receive  it,  which  is  during  the  business  hours  of  a  business  day, 
where  there  is  no  custom  or  agreement  to  receive  at  any  other  time.'' 
Thus,  it  has  been  held  that  a  shipment  of  goods  is  not  delivered  by  the 
carrier  to  the  consignee,  although  the  car  containing  the  goods  is 
placed  on  a  certain  side  track  at  the  request  of  the  consignee,  if  it  is 
so  placed  at  or  after  sundown  on  Saturday,  and  the  consignee  refuses 
to  receive  the  goods  then,  on  the  ground  that  it  is  too  late  as  it  would 
take  three  or  four  hours  to  remove  them  from  the  car,  and  the  agent 
of  the  carrier  retains  the  .key  of  the  car  and  the  manifest. i* 

280.  Necessity  and  Sufficiency  of  Notice. — While  there  is  a  great 
contrariety  of  opinion  in  the  courts  as  to  the  necessity  of  a  carrier  by 
railroad  giving  notice  to  the  consignee  of  the  arrival  of  goods  before 
a  delivery  can  be  said  to  have  taken  place  or  its  liability  as  carrier 
terminated,**  it  is,  as  has  been  seen,"  generally  agreed  that  a  carrier 
by  water  must  give  such  notice.  And  the  fact  that  the  consignee  or 
his  agent  knew  incidentally  that  the  vessel  had  arrived  has  been  held 
not  to  relieve  the  carrier  of  the  duty  to  give  notice  of  the  time  and 
place  of  the  discharge  of  the  cargo.''  Furthermore  newspaper  notice 
has  been  held  insufficient,  unless  it  is  shown  that  such  notice  actually 
came  to  the  attention  of  the  consignee.**    It  is  not  unlawful,  how- 

10.  Rothehild  r.  Northern  Pac  R.      13.  40  L.R.A.{N.S.)  775  note. 
Co.,  68  Wash.  527,  123  Pa«.  1011,  40      14.  Eagle  v.  White,  6  Whart.  (Pa.) 


Rep.  749. 
97  A.  S.  R.  89  note. 


L.R.A.(N.S.)  773  and  notte. 

11.  40  L.R.A.(N.S.)  774  note. 

12.  South  &  North  Alabama  Rail- 


road Co.  V.  Wood,  66  Ala.  167,  41  Am. 


505,  37  Am.  Dec.  434. 

15.  See  supra,  par.  221  et  aeq. 

16.  See  aupra,  par.  277. 

17.  6  Ann.  Cas.  18  note. 

18.  Kobn  o.  Packard,  3  La.  224,  23 


Am.  Dm.  453. 
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ever,  for  such  a  carrier  and  the  consignee  to  stipulate  in  a  bill  of  lad- 
ing which  requires  a  ship  to  use  reasonable  care  in  discharging  goods 
at  a  proper  time  and  place,  that  no  notice  of  discharge  need  be  given.** 
It  is  also  well  settled  that  the  required  notice  may  be  waived,  either 
by  the  previous  course  of  dealing  between  the  parties,  or  by  the  usual 
course  of  business  of  carriers  in  the  same  trade  in  which  the  carrier 
is  employed  at  the  locality  where  the  goods  are  landed,  and  this  wheth- 
er the  usage  was  known  to  the  shipper  or  not;  the  rule  being  that  every 
person  who  contracts  with  another' for  sendee  in  his  particular  trade 
is  understood  to  contract  with  reference  to  the  usage  of  the  trade.** 
As  respects  notices  generally  it  may,  moreover,  be  observed  that  eei> 
tain  things  such  as  the  absence  of  the  consignee,  lack  of  his  address,  or 
other  similar  circumstances  may  excuse  the  carrier  from  the  perform- 
ance of  his  duty  in  this  regard.*  Nor  is  a  carrier  guilty  of  negligence 
in  failing  to  notify  a  consignee  of  tJie  arrival  of  perishable  goods  on 
a  legal  holiday,  where,  by  general  custom  of  the  locality,  all  business 
is  suspended  on  that  day.  However,  the  liability  of  a  carrier  for  neg- 
lect to  give  prompt  notice  of  the  arrival  of  perishable  goods  is  not 
destroyed  by  the  failure  of  the  consignee  to  make  inquiries  for  them, 
although  he  has  reason  to  believe  that  they  are  overdue.* 

281.  Delivery  by  Express  Companies. — An  express  company  be- 
longs to  that  class  of  carriers  who  undertake  to  make  a  personal  de- 
livery of  the  goods  to  the  consignee,  and  it  is  held  to  great  strictness 
in  the  performance  of  this  duty.  It  is  therefore  the  settled  doi-trine 
of  England  and  of  this  country  that  there  must  be  an  actual  delivery 
to  the  proper  person  at  his  residence  or  place  of  business,  or  to  the 

6  Ann.  Gas.  18  note.  Champlain  Transp.  Co.,  16  Vt.  52,  42 

On  the  other  hand  in  accordance  with  Am.  Dee.  491  and  note.    But  compare 

the  usages  of  the  port  of  New  York,  Kohn  v.  Packard,  3  La.  224,  23  Am. 

the  posting  on  a  bulletin  board  in  the  Dec.  453,  in  which  a  custom  to  the  ef- 

custom  house  of  notice  of  the  time  and  feet  that  publication  in  newspapers  of 

place  of  the  discharge  of  a  cargo  has  the  time  of  landing  dispenses  with  ac- 

been  held  sufficient.    Constable  v.  Na-  tual  notice  wa6  not  sanctioned.  And 

tional  Steamship  Co.,  154  U.  S.  51,  see  apparently  contra,  Dean  v.  Vac- 

14  S.  Ct.  1062,  38  U.  S.  (L.  ed.)  003.  caro,  2  Head  (Tenn.)  488,  75  Am. 

It  seems,  however,  that  this  applies  Dee.  744. 

only  to  large  steamers  sailing  on  rega-  1.  North  Pennsylvania  R.   Co.  v. 

lar  schedules.     Rosenstein   v.  Voge-  Commercial  Nat.  Bank  of  Chicago,  123 

mann,  184  N.  Y.  325,  77  N.  E.  625,  6  U.  S.  727,  8  S.  Ct.  266,  31  U.  S.  (L. 

Ann.  Cas.  13.  ed.)  287;  St.  Louis,  I.  M.  &  S.  R.  Co. 

19.  Rolfe  V.  The  Boskenna  Bay,  40  v.  Townes,  93  Ark.  430,  124  S.  W. 
Fed.  91,  6  L.R.A.  172.  1036,  26  L.R.A.(N.S.)  572  and  note; 

20.  Turner  v.  Huff,  46  Ark.  222,  55  Denver,  etc.,  R.  Co.  r.  Peterson,  30 
Am.  Rep.  580;  Illinois  Central  R.  Co.  Colo.  77,  69  Pae.  578,  97  A.  S.  R. 
V.  Carter,  165  111.  570,  46  N.  E.  374,  76.    See  also  supra,  par.  222. 

36  L.R.A.  527;  McMasters  v.  Pennsyl- '    2.  Pennsvlvania  R.  Co.  v.  Naive, 

vania  R.  Co.,  69  Pa.  St.  374,  8  Am.  112  Tenn.  239,  79  S.  W.  124,  64  L.R.A. 

Rep.  264;  Farmers'  &  M.  Bank  v.  443. 
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party  in  whose  care  addressed.'  Moreover,  while  carriers  by  vessels 
and  railways  are  exempt  from  the  duty  of  personal  delivery,  this  ex- 
emption does  not  extend  to  express  companies,  although  availing 
themselves  of  carriage  by  rail.  Such  a  company  is  still  bound  to  ex- 
ercise due  diligence  in  finding  the  consignee,  or  his  place  of  residence 
or  business ;  and  to  make  an  actual  delivery,  or  offer  to  deliver,  to  him 
there,  in  order  to  discharge  itself  of  liability  as  a  common  carrier,  un- 
less it  can  show  that  it  has  performed  its  engagement,  or  has  been  ex- 
cused from  performing  it,  or  been  prevented  by  the  act  of  God  or  a 
public  enemy.'*  The  more  appropriate  place  for  the  delivery  of  pack- 
ages of  money  and  bulky  articles  is  probably  at  one's  own  place  of 
business,  and  they  should  be  delivered  as  soon  as  the  consignees  are 
identified  *  If  the  company  delivers  the  goods,  or  offers  to  deliver 
them,  to  the  proper  person,  at  the  proper  place,  and  at  the  proper  time, 
its  liability  as  a  common  carrier  is,  from  tliat  moment,  at  an  end,  and 
the  consignee  has  no  power  to  prolong  that  liability,  however  incon- 
venient it  may  be  for  him  to  receive  the  goods.  Thus,  an  offer  by  an 
express  company  to  deliver  packages  to  a  bank,  at  half-pnst  five  o'clock 
in  the  afternoon,  which  was  after  banking  hours,  but  before  the  clasing 
of  the  bank  building  for  the  day,  has  been  held  to  constitute  a  tender 
equivalent  to  a  delivery*  But  the  delivery  of  a  package  by  an  ex- 
press company  must  be  actual  and  bona  fide,  and  not  merely  formal : 
and  if  an  agent  of  the  company  abstracts  the  package  in  the  act 
of  delivering  it,  the  company  is  answerable,  although  a  receipt  has 
been  signed,  and  the  form  of  delivery  gone  through,  by  the  agent's 
laying  the  package  for  a  moment  out  of  his  hands.' 

282.  Modification  of  Rule  as  to  Express  Companies. — ^An  express 
compuiy  cannot  ordinarily  relieve  itself  of  the  duty  of  personal  de- 
livery, or  change  its  liability  from  that  of  a  common  carrier  to  that  of 
a  warehouseman,  by  giving  notice  to  the  consignee,  either  by  letter  or 
personally,  that  the  package  is  at  the  office  of  the  company  ready  to 
be  delivered  to  him  on  being  called  for,  and  that  it  thereafter  remains 
nt  the  risk  of  the  consignee.  The  latter  is  under  no  obligation  to  call 
at  the  company's  ofiRce  for  the  package.    His  duty  is  simply  to  notify 

3.  Hayes  v.  Wells,  Fargo  &  Co.,  23  23  111.  197,  74  Am.  Dec.  190;  Ameri- 
Cal.  185,  83  Am.  Dec.  89  and  note;  can  Express  Company  v.  Baldwin,  26 
Southern  Express  Co.  v.  Van  Meter,  111.  504,  79  Am.  Dec.  389;  Witbeck  v. 
17  Fla.  783,  35  Am.  Rep.  107;  Alsop  Holland,  45  N.  Y.  13,  6  Am.  Rep.  23. 
V.  Southern  Exp.  Co.,  104  N.  C.  278,  61  A.  S.  R.  375  note. 

10  S.  E.  297,  6  L.R.A.  271:  Wells  v.  6.  American  Exp.  Co.  v,  Hockett, 

American  Express  Co.,  55  Wis.  23,  11  30  Ind.  250,  95  Am.  Dec.  691. 

N.  W.  537, 12  N.  W.  441,  42  Am.  Rep.  61  A.  S.  R.  376  note. 

695  6.  Marshall  v.  American  Exp.  Co., 

100  Am.  Dec.  546  note;  97  A.  S.  R.  7  Wis.  1,  73  Am.  Dec.  381. 

100  note;  33  LJI.A.  66  note;  19  L.R.A.  T.American  Express  Company  v. 

(N.S.)  94  note.  Haggard,  37  lU.  465,  87  Am.  Dec.  257. 

4.  Baldwin  v,  American  Ezp.  Co., 
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the  company  of  his  residence,  or  place  of  business,  or  where  he  may 

be  found,  on  receiving  the  company's  notice  that  the  package  has 
arrived,  and  that  the  company,  after  making  efforts  to  tind  his  resi- 
dence or  place  of  business,  has  been  unable  to  ascertain  either.*  A 
modification  of  the  rule  as  to  personal  delivery  is  sometimes  sustained, 
however,  where  the  business  of  the  company  is  so  small  at  the  place 
of  delivery  as  not  to  justify  the  employment  of  the  necessai'y  means  of 
making  immediate  personal  delivery,  in  those  eases  it  is  held  that 
the  conduct  of  the  company  must  be  in  conformity  with  a  usage  in 
reference  to  which  it  is  presumed  the  parties  contracted.  And  it  is 
incumbent  on  the  company  to  establish  the  facts  which  give  rise  to  the 
exception  to  the  general  rule  governing  its  liability.*  If  an  express 
company  has,  in  apparent  good  faith,  and  with  regard  to  public  re- 
quirements, assumed  to  fix  limits  in  a  city  beyond  which  it  will  not 
call  for  or  deliver  packages,  it  is  not  bound,  as  to  one  who  haa  dealt 
with  it,  and  who  has  knowledge  of  the  limits  established,  to  go  beyond 
such  limits  to  receive  goods  for  sliipment,  or  to  deliver  pack- 
ages, even  though  the  established  limits  extend,  in  some  directions,  a 
greater  distance  from  the  express  office  than  it  is  to  such  person's  place 
of  business.'*  It  has,  however,  been  held  that  a  custom  or  usage  re- 
lieving an  express  company  from  the  necessity  of  making  pers^onal 
delivery  must  be  proved  to  have  been  known  to  the  consignor  at  the 
time  the  contract  of  consignment  was  made  in  order  to  be  binding  on 
him.**  It  is  also  true  that  the  common  law  duty  of  express  com- 
panies to  make  free  deliveries  of  parcels  committed  to  their  care  is 
not  such  as  to  preclude  them  from  fixing  charges  for  transportation 
which  will  not  include  such  deliveries,  and  requiring  consignees  to 
pay  for  making  a  personal  delivery  to  them.  And  it  seems  that  any 
statute  interfering  with  their  right  in  thisi  respect  is,  as  applied  to 
interstate  shipments,  invalid  as  an  attempted  regulation  of  interstate 
commerce.**  Furthermore  the  general  rule  respecting  the  place  and 
mode  of  delivery  may  of  course  be  modified  or  set  aside  by  special 
agreement** 

8.  Alsop  V.  Southern  Express  Co.,  Co.,  63  W.  Va.  128,  59  S.  E.  949,  14 
104  N.  C.  278,  10  S.  E.  297,  6  hMJi.  L.R.A.(N.S.)  393  and  note. 

271.  10.  Bullard  v.  American  Exp.  Co., 

61  A.  S.  R.  376  note. .  107  Mich.  695,  65  N.  W.  551,  61  A. 

9.  Baldwin  v.  American  Exp.  Co.,  S.  R.  358  and  note,  33  LJIA.  66  and 
23  111.  197,  74  Am.  Dec.  190;  Ameri-  note. 

can  Express  Co.  v.  Baldwin,  26  HI.      11.  61  A.  S.  R.  377  note. 

504,  79  Am.  Dec.  389;  American  Exp.      12.  State  v.  Adams  Express  Co.,  171 

Co.  V.  Hockett,  30  Ind.  250,  95  Am.  Ind.  138,  85  N.  E.  337,  966, 19  L.R.A. 

Dee.  691:  Baltimore  &  O.  Railroad  Co.  (N.S.)  93  and  note. 

V.  O'DonneU,  49  Ohio  St.  489,  32  N.     18.  Hutchinson   «.   United  States 

E.  476,  34  A.  S.  R.  579,  21  L.RJ^.  Exp.  Co.,  63  W,  Va.  128,  59  S.  E. 

117:  Hutchinson  v.  United  States  Exp.  949, 14  L.Rjl.(N.S.)  393. 
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283.  Effect  of  Custom  or  Usage. — Throughout  the  discussion  of 
this  question  of  delivery  constant  reference  has  been  made  to  the 

force  and  effect  of  custom  or  usage  in  determining  just  what  will 
amount  in  law  to  a  valid  delivery.'*  And,  in  general,  it  mny  be  said 
that  any  local  or  'special  custom  or  usage  on  the  subject  will  govern 
as  an  implied  term  in  the  contract  between  the  parties.**  Thus, 
while  a  carrier  by  the  ordinary  means  of  land  conveyance  will  general- 
ly be  required  to  deliver  goods  transported  by  him  to  the  person  en- 
titled thereto,  either  at  his  place  of  business  or  residence,  it  has  been 
held  that  a  uniform  usage  and  course  of  business  on  the  part  of  the 
proprietors  of  a  stage  line,  to  leave  goods  at  their  stage  houses,  to  be 
called  for  by  the  consignees,  may  be  proved  to  relieve  them  from  lia- 
bility for  not  delivering  the  goods  to  a  consignee  or  giving  him  no- 
tice of  their  arrival.**  Also  the  now  generally  accepted  doctrine  that 
a  carrier  whose  means  of  conveyance  is  by  water  will  be  required  only 
to  deliver  property  at  the  proper  wharf  or  landing,  or  if  by  railroad  at 
the  proper  depot,  is  chiefly  the  result  of  custom  or  usage  growing  out 
of  general  convenience  or  necessity."  But  where  a  carrier  seeks  to 
excuse  or  justify  himself  by  a  usage,  it  must  be  well  established  and 
generally  known,**  although  it  seems  that  the  fact  that  in  the  par- 
ticular instance  it  may  not  have  been  actually  known  to  the  shipper 
is  not  material.**  Also,  while  usage  may  regulate  the  manner  of  de- 
livery or  the  time  when  and  the  place  where  it  may  be  made,  to  be 
binding  it  must  be  reasonable.  Thus,  while  the  delivery  of  goods  by 
a  carrier  at  a  tavern  or  known  stopping-place,  where  they  are  always 
in  charge  of  some  one,  or  on  a  wharf,  after  giving  notice  to  consignee, 
may  be  sanctioned  by  usage,  that  is  very  different  from  abandoning 
parcels  in  an  exposed  place,  and  notifying  the  owners  of  such  aban- 
donment.** Nor  can  a  usage  prescribe  or  determine  that  acts  which 
the  law  declares  to  be  a  delivery  shall  not  be  sufficient  to  constitute  it; 
in  other  words,  usage  must  not  in  any  degree  tend  to  controvert  well 
established  rules  of  law.  Thus  a  usage  at  a  port,  that  in  order  to  con- 
stitute a  delivery  of  goods  by  a  carrier  by  water  the  consignee  or  his 
agent  must  receipt  therefor,  has  been  adjudged  both  unreasonable 
and  illegal,  and  consequently  evidence  thereof  is  inadmissible.* 

14.  See  supra,  par.  275,  280,  282.    2  Head  (Tenn.)  488,  75  Am.  Dee.  744. 

15.  Richardson  v.  Goddard,  23  How.  See  supra,  par.  276. 

28,  16  U.  S.  (L.  ed.)  412;  Haves  v.  18.  MeMastere  v.  Pennsylvania  R. 

Wells,  Fargo  &  Co.,  23  Cal.  185,  83  Co.,  69  Pa.  St.  374,  8  Am.  Rep.  264. 

Am.  Dee.  89.    And  see  Usages  and  8  Am.  Dec.  217  note. 

Customs.  19.  Illinois  Cent.  R.  Co.  v.  Carter, 

16.  aibson  v.  Culver,  17  Wend.  (N.  165  111.  570,  46  N.  E.  374,  36  L.R.A. 
T.)  305,  31  Am.  Dec.  297.  527. 

17.  Richardson  v.  CMdard,  23  How.  20.  31  Am.  Dec.  303  note. 

28,  16  U.  S.  (L.  ed.)  412:  Baosemer  1.  Reed  v.  Richardson,  98  Mass.  216, 
V.  Toledo  &  W.  Ry.  Co.,  25  Ind.  4.^,  93  Am.  Dec.  155.  See  also  Eohn  v. 
87  Am.  Dee.  367;  Dean  v.  Vaccaro,  Packard,  3  La.  224,  23  Am.  Dec.  453, 
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284.  Carrier's  Rights  Where  Goods  Are  Refused  or  Unclaimed. — 
Up  to  this  point  the  carrier's  duty  to  deliver  has  been  emphasized.  It 
must  not  be  forgotten,  however,  that  as  the  carrier  is  bound  to  make 
a  proper  delivery,  so  the  consignee  is  under  a  corresponding  obliga- 
tion to  receive.  In  other  words  their  duties  are  reciprocal.*  So 
where  the  view  is  entertained  that  a  carrier  must  afford  the  consignee 
a  reasonable  opportunity  to  unload  and  remove  his  goods,  it  is  on 
the  other  hand  equally  true  that  the  consignee  must  exercise  reas^on- 
able  diligence  in  the  matter  of  the  receiving  and  removal  of  his 
freight*  Where  the  consignee  refuses  or  neglects  to  discharge  his  ob- 
ligation in  this  respect,  it  is  very  generally  held  that  the  carrier  may 
relieve  himself  from  further  liability  by  placing  the  goods  in  a  ware- 
house in  charge  of  some  suitable  person  for  the  account  of  the  con- 
signee,* and  in  such  a  case  the  person  holding  the  goods  becomes  the 
bailee  of  the  owner  or  consignee,  and  is  bound  only  to  reasonable  dili- 
gence.* It  may  also  be  stated  that  it  is  the  right  of  the  shipper  or  con- 
signor, in  naming  a  consignee,  to  subject  the  delivery  of  the  goods  to 
him  to  any  condition  deemed  proper  by  the  consignor;  and  if,  on  the 
arrival  of  the  goods  at  the  place  of  destination,  the  consignee  does  not 
comply  with  the  condition,  the  carrier  may  discharge  his  liability 
as  such  by  storing  the  goods  in  a  proper  warehouse,  subject  to  tlie 
order  of  the  shipper.*    The  carrier  may,  if  he  so  chooses,  assume  the 

whieh  denies  validity  to  a  usage  pro-  471,  18  Am.  Rep.  564;  Bansemer  v. 

viding  for  the  publication  in  news-  Toledo  &  W.  Ry  Co.,  25  Ind.  4.34,  87 

papers  of  the  fact  of  the  arrival  of  Am.  Dec.  367;  McEwen  v.  Jefferson- 

a  vesse!  in  lien  of  actual  notice  to  the  ville,  Madison  &  Indianapolis  Railroad 

consignee  on  the  ground  that  such  a  Co.,  33  Ind.  368,  5  Am.  Rep.  216;  Fisk 

custom  dispenses  with  delivery  or  some-  v.  Newton,  1  Denio  (N.  Y.)  45,  43 

thing  equivalent  to  it.    And  see  Dean  Am.  Dec.  649  and  note;  Johnson  v. 

■V.  Vaccaro,  2  Head  (Tenn.)  488,  75  New  York  Central  R.  Company,  3;!  N. 

Am.  Dec.  744,  which  holds  that  the  Y.  610,  88  Am.  Dec.  416:  Splieu  v. 

usage  or  custom  of  a  port  cannot  be  Benedict,  116  N.  Y.  510,  22  N.  E.  1073, 

allowed  to  excuse  notice.  15  A.  S.  R.  426  and  note;  Rosensteiu 

2.  Adams  Exp.  Co.  v.  Darnell,  31  v.  Vogemann,  184  N.  Y.  325,  77  N.  E. 
Ind.  20,  99  Am.  Dec.  582;  Zinn  v.  New  625,  6  Ann.  Cas.  13  and  note. 

Jersey  Steamboat  Co.,  49  N.  Y.  442,  30  A.  S.  K.  182  note;  37  L.R.A.  179 
10  Am.  Rep.  402;  Tarbell  v.  Royal  note. 

Exch.  Shipping  Co.,  110  N.  Y.  170, 17  Where  the  consignee  is  unknown  to 
N.  E.  721,  6  A.  S.  R.  350.  the  carrier  and  notice  of  arrival  is  re- 

97  A.  S.  R.  101  note.  quired,  a  due  effort  to  find  him  is,  how- 

3.  Normile  v.  Northern  Pac.  R.  Co.,  ever,  a  condition  precedent  to  a  right 
36  Wash.  21,  77  Pac.  1087,  67  L.R.A.  to  warehouse  the  goods.  Zian  v.  New 
271.  Jersey  Steamboat  Company,  49  N.  Y. 

4.  North   Pennsylvania  R.   Co.  v.  442,  io  Am.  Rep.  402. 
Commercial  Nat.  Bank  of  Chicago,  123      6.  American  Exp.  Co.  v.  Hoekett, 
U.  S.  727,  8  S.  Ct.  266,  31  U.  S.  (L.  30  Ind.  250,  9p  Am.  Dec.  691. 

ed.)  287;  Wordin  v.  Bemis,  32  Conn.      6.  McEwen  v.  Jeffersonville,  etc.,  R. 
268,  85  Am.  Dec.  255;  Illinois  Cen-  Co.,  33  Ind.  368,  5  Am.  Rep.  216.  ' 
tral  Railroad  Co.  v.  MitcheU,  68  111.     61  A.  S.  R.  378  note. 

830 


Digitized  by  Google 


4  R.  C.  L. 


CARRIERS 


(  285 


care  of  the  goods  though  holding  them  thereafter  as  warehouseman.' 
The  same  principles  also  hold  true,  where  although  the  carrier  is  or- 
dinarily under  an  obligation  to  make  a  personal  delivery,  as  in  the  case 
of  an  expressman,  it  appeors  that  the  consignee  is  unknown,  and 
cannot,  after  diligent  inquiry,  b6  found,  or  is  dead  or  absent*  The 
principle  on  which  the  carrier's  duty  is  based  in  all  such  cases  is  sim- 
ply that  he  must  regard  tumself  as  an  agent  for  the  owners,  and  as 
such,  invested  with  authority  to  take  such  steps  in  relation  to  the  goods 
as  will  advance  the  owner's  intra^st  and  purposes  consistently  with  a 
reasonable  security  to  himself  for  his  freight  and  charges.  What  he 
ought  to  do  in  a  given  case  will  manifestly  depend  on  the  circum- 
stances. If,  acting  as  agent  for  the  owners,  he  pursues  such  a  course 
as  men  of  ordinary  prudence  would  follow,  he  is  protected  by  the  law, 
whatever  may  be  the  result*  But  he  is  bound  to  take  care  of  and  se- 
cure the  goods  in  a  place  of  safety.**  Consequently,  if  there  is  no 
warehouse  or  no  responsible  or  trustworthy  person  at  the  place  of  con- 
signment, he  will  not  be  justified  in  leaving  them  on  a  wharf  exposed 
to  injuries  by  the  weather  or  by  depredations.'*  Nor,  in  case  goods 
are  refused  or  unclaimed,  has  a  carrier  any  right  to  sell  unless  they  are 
perishable  and  might  otherwise  be  lost.** 

285.  Duty  of  Consignee  to  Accept  Goods  Damaged  or  Delayed. — 
The  obligation  of  the  consignee  to  receive  goods  carried  is  not 
affected  by  the  circumstance  that  they  may  have  been  injured 
or  damaged  during  transit,  but  so  long  as  they  retain  a  sub- 
stantial value,  the  consignee  is  bound  to  accept  them  and  can  hold 
the  carrier  responsible  only  for  the  actual  damage.^'   This  is  on  the 

7.  Illinois  Central  Railroad  Com-  delphia  Steamboat  Co.»  46  N.  Y.  578,  7 
pany  v.  Frankenberg,  54  III.  88,5  Am.  Am.  Rep.  390;  Goodwin  v.  Baltimore 
Rep.  92;  Gregg  v.  Illinois  Central  E.  &  0.  R.  Co.,  50  N.  Y.  l.')4,  10  Am. 
Co.,  147  111.  550,  35  N.  E.  343,  37  A.  Rep.  457;  McAndrew  v.  "Uliitlopk,  .52 
S.  R.  238;  Young  v.  Smith,  3  Dana  N.  Y.  40,  11  Am.  Dee.  657;  Morean 
(Ky.)  91,  28  Am.  Dec.  57;  Blumenth-  v.  Dibble,  29  Tex.  107,  94  Am.  Dec. 
al  V.  Brainerd,  38  Vt.  402,  91  Am.  264. 

Dec.  349.  6  L.R.A.  173  note. 

8.  American  Express  Companv  v.  11.  Ostrander  v.  Brown,  15  Jobns. 
Hookett,  30  Ind.  250,  95  Am.  Dec.  691;  (N.  Y.)  39,  8  Am.  Dec.  211  and  note. 
Adams  Express  Companv  ».  Darnell,  12.  Chicago,  R.  I.  &  Pac.  R.  Co.  v. 
31  Ind.  20,  99  Am.  Dec.  582;  Hntchin-  Pfeifer,  90  Ark.  524,  119  S.  W.  642,  22 
son  V.  United  States  Exp.  Co.,  63  W.  L.R.A. (N.S.)  1107;  The  Keystone  v. 
Va.  128,  59  S.  E.  949, 14  L.R.A.{N.S.)  Moies,  28  Mo.  243,  75  Am.  Dee.  123. 
393  and  note.  13.  Paraons  v.  United  States  Exp. 

fil  A.  S.  R.  377  note.  Co.,  144  la.  745,  123  N.  W.  776,  25 

9.  The  Keystone  v.  Moies,  28  Ho.  L.R.A.(N.S.)  842  and  note;  Lnuisville 
243,  75  Am.  Dec.  123.  etc.,  R.  Co.  v.  Gay,  143  Kv.  56,  135 

10.  Richardson  v.  Goddard,  23  How.  S.  W.  400,  33  L.R.A.(N.S.)  303;  Mc- 
28,  16  U.  S.  (L.  ed.)  412;  Sonia  Cot-  Grath  v.  Charleston  &  Western  Caro- 
ton  Oil  Co.  V.  The  Red  River,  106  Ia.  lina  Railwav,  91  S.  C.  552,  75  S.  E. 
42,  30  So.  303,  87  A.  S.  R.  293;  Red-  44.  Ano.  Cas.  191 4A  64  and  note,  42 
mond  V.  Liverpool,  New  York  &  Phila-  L.R.A.(N.S.)  782  and  note. 
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theory  that  it  Is  not  only  the  moral  but  the  legal  duty  of  a  party  who 
.seeks  redress  for  another's  wrong,  to  make  use  of  every  opportunity  to 
lessen  the  damage  caused  by  the  other's  default."*  So  the  owner  of 
goods  shipped  by  a  carrier  cannot  accept  a  part  and  abandon  the  resi- 
due, on  account  of  a  loss  by  leakage,  and  recover  of  tlie  carrier  the 
value  of  the  goods  abandoned;  as  where  molasses  is  shipped  and  some 
of  the  casks  lose  by  leakage,  and  the  owner  accepts  the  res^idue  and 
refuses  to  receive  the  leaking  casks.'*  But  where  fifteen  hundred 
pounds  of  rags  were  shipped  in  bags  it  was  held  that  the  consignee 
was  not  bound  to  accept  delivery  of  five  hundred  pounds  of  loose  rags 
not  shown  to  be  part  of  those  shipped,  but  could  sue  for  a  total  loss.'* 
Also,  of  course,  where  the  injury  destroys  the  entire  value  of  the 
goods,  and  is  equivalent  to  a  total  loss,  the  consignee  may  refuse  to  re- 
ceive the  goods,  and  hold  the  carrier  for  their  value,  for  in  that  event 
nothing  that  the  consignee  can  do  will  lessen  the  loss  and  so  diminish 
the  carrier's  liabihty.'^  Thus  it  has  been  held  that  a  consignee  is  not 
bound  to  receive  steel  shafting  so  injured  in  transportation  as  to  be 
worthier  except  for  old  iron,  and  allow  the  value  on  his  claim  against 
the  carrier  for  the  injury,  if,  on  deducting  the  cost  of  handling  from 
its  value  as  old  iron,  the  net  value  becomes  too  insignificant  to  count 
in  the  practical  administration  of  justice.**  And  where  goods,  when 
offered  for  delivery,  are  apparently  damaged,  but  it  is  impossible  to 
tell  from  the  outward  appearance  of  the  package  the  extent  of  the 
damage,  the  consignee  is  entitled  to  inspect  the  goods  before  determin- 
ing whether  he  will  accept  or  reject  them.**  For  reasons  similar  to 
those  just  given  in  the  case  of  injury  or  damage  to  property,  mere  de- 
lay will  not  afford  a  ground  for  a  refusal  on  the  part  of  the  consignee 
to  accept  goods  when  tendered.** 

286.  Place  of  Delivery. — It  is  a  cardinal  principle  in  the  law  of 
carriers  that  delivery  must  be  made  at  a  proper  place.  What  is  such 
a  place  is,  in  the  absence  of  an  express  ^reement  in  the  contract  of 

14.  Ann.  Cas.  1914A  66  note.  S.  C.  552,  75  S.  E.  44,  Ann.  Cas.  1914A 

15.  Shaw  V.  South  Carolina  R.  Co.,  64,  42  L.R.A.(N.S.)  782. 

5  Rich.  L.  (S.  C.)  462.  57  Am.  Dec.  19.  Ann.  Cas.  1914A  f)6  note. 

768.  20.  Central  of  Georgia  R.  Co.  v. 

.  16.  Chicago  &  R.  I.  R.  Co.  v.  War-  Montmollen,  145  Ala.  468,  39  So.  820, 

ren,  16  111.  502,  63  Am.  Dec.  317.  And  117  A.  S.  R.  58;  Chicago,  etc.,  R.  Co. 

Bee  Ann.  Cas.  1914A  66  note.  v.  Pfeifer,  90  Ark.  524,  119  S.  W.  642, 

17.  Louisville,  etc.,  R.  Co.  v.  Gay,  22  L.R.A.(N.S.)  1107;  Southern  Exp. 
143  Kv.  56,  135  S.  W.  400,  33  L.R.A.  Co.  v.  Hanaw,  134  Ga.  445,  67  S.  E. 
(N.S.)  303;  Thomas,  etc.,  Manuf'g  Co.  944,  137  A.  S.  R.  227;  Chesapeake  & 
V.  Wabash,  St.  L.  &  P.  Ry.  Co.,  62  Ohio  RaUway  Co.  v.  Saulsburv,  126 
Wis.  642,  22  N.  W.  827,  51  Am.  Rep.  Ky.  179,  103  S.  W.  254,  12  'L.B.Jl. 
725.  (N.S.)  431  and  note;  Nettles  v.  South 

25  L.R.A.(N.S.)  844  note;  Ann.  Cas.  Carolina  R.  Co.,  7  Rich.  L.  (S.  C.) 

1914A  67  note.  190,  62  Am.  Dee.  409. 

18.  McGratb  v.  Charleston  &  West-  42  LJl.A.{N.S.)  783  note.  See  also 
em  Carolina  Railway  Company,  91  supraj  par.  214. 

832 


Digitized  by  Google 


4  B.  C.  L. 


CARRIERS 


i  287 


carriage,  definitely  settling  the  matter,  variously  determined,  the 
question  being  largely  dependent  on  the  mode  of  conveyance,  and 
tiie  custom  or  usage  prevailing  at  the  port  or  point  of  destination.  As 
this  subject  has  necessarily  been  touched  upon  more  or  less  in  detail 
in  the  treatment  heretofore  given  of  the  general  question  as  to  what 
constitutes  a  delivery,  only  a  few  additional  matters  with  respect  to 
the  place  of  delivery  need  be  here  considered.  In  general,  however, 
it  may  be  reiterated,  a  delivery  must  be  made  at  the  usual  place  of 
discharge.  Any  failure  on  the  part  of  the  common  carrier  to  deliver 
goods  at  such  place  and  an  attempt  to  deliver  them  at  a  new,  unusual, 
and  ill-suited  place,  resulting  in  the  loss  of  the  goods,  makes  the  car- 
rier responsible  therefor,  on  the  ground  of  a  failure  to  deliver  accord- 
ing to  contract.*  Also  it  seems  that  in  all  cases,  the  carrier  must  make 
every  reasonable  effort  to  protect  the  goods  to  be  delivered  from  harm. 
Thus,  it  has  been  held  that  a  carrier  must  place  freight  carried  to  a 
station  where  it  maintains  a  freight  house,  but  no  agent,  in  the  house, 
to  relieve  itself  from  liability  for  freight  lost  through  theft,  unless  it 
shows  that  it  is  not  able  to  do  so.'  Where  the  bill  of  lading  stipulates 
as  to  the  place  of  delivery,  it  will  of  course  control,  and  where  definit* 
ins^ctions  with  respect  thereto  are  given  to  the  carrier  by  the  owner 
or  freighter,  they  must  be  obeyed  to  the  letter ;  if  obeyed  in  good  faith, 
no  responsibility  for  a  l(ffis  will  be  incurred.'  But  in  case  of  an  error 
in  a  bill  of  lading  as  to  the  exact  place  of  delivery,  the  carrier  has  no 
right  to  retain  the  goods,  without  an  effort  or  offer  to  deliver  and 
carry  them  beyond  the  place  of  delivery  named  in  the  contract.*  As 
respects  the  consignee,  he  is  entitled  to  receive  his  goods  at  the  place 
where  the  carrier  undertook  and  bound  himself  to  dehver  them,  and  is 
under  no  obligation  to  seek  or  demand  them  elsewhere.  Nor  can  he 
be  held  bound  by,  or  be  supposed  to  have  consented  to,  their  improper 
shipment  or  delivery  by  the  carrier,  merely  by  following  them  to  the 
point  to  which  they  have  been  improperly  forwarded,  or  by  demand- 
ing them  from  the  party  to  whom  they  were  wrongfully  delivered.* 
287.  Right  of  Consignor  or  Consignee  to  Change  Destination. — 
Although  a  carrier,  where  he  has  agreed  to  deUver  goods  at  a  par- 
ticular place,  can  ordinarily  discharge  himself  of  the  obligation  thus 
assumed  only  by  an  exact  performance  thereof,  this  does  not  mean 
that  the  destination  of  the  goods  is  not  subject  to  change  at  the  will 

1.  Benbow  v.  North  Carolina  RaU-  Stone  v.  Waitt,  31  Me.  409,  52  Am. 
road  Co.,  61  N.  C.  421,  08  Am.  Dec.  Dec.  621. 

76.  4.  Sonia  Cotton  Oil  Co.  v.  The  Red 

2.  Normile  v.  Northern  Pac.  R.  Co.,  River,  106  La.  42,  3D  So.  303,  87  A. 
36  Wash.  21,  77  Pac.  1087,  67  L.R.A.  S.  R.  293. 

271.  6-  Houston,  etc.,  Ry.  Co.  v.  Adams, 

3.  Michigan  Southern,  etc.,  R.  Co.  ti.  49  Tex.  748,  30  Am.  Rep.  116. 
Day,  20  111.  375,  71  Am.  Dec.  278; 
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of  the  other  parties  concerned.'  Thus,  although  a  carrier  has  con- 
tracted with  the  consignor  of  goods  to  deliver  them  at  a  particular 
place,  it  seems  that  he  may  generally  deliver  them  at  any  place  at 
which  the  consignee  has  ordered  their  delive^J^'  And,  if  the  con- 
signee takes  charge  of  the  goods  before  they  have  arrived,  at  the  ex- 
treme or  ultimate  place  of  delivery,  the  carrier's  responsibility  will  at 
once  terminate.®  Where,  however,  it  is  known  to  the  carrier  that  the 
goods  are  the  property  of  the  shipper,  and  have  been  shipped  by  him 
for  delivery  to  the  consignees  as  his  agents  at  a  distant  place,  the  car^ 
rier  cannot  deliver  the  goods  to  such  consignees  or  to  their  order,  at 
another  place,  or  without  starting  them  on  their  journey,  as  in  such 
a  case  the  carrier  must  be  understood  to  have  contracted  with  the  con- 
signor only,  for  his  interest,  on  such  terms  as  he  dictates  in  regard 
to  the  delivery,  and  the  consignees  are  to  be  regarded  simply  as  agents 
selected  by  him  to  receive  the  goods  at  a  place  indicated.*  The  prin- 
ciple may  also  be  broadly  stated  that  the  consignor  of  property  has 
generally,  subject  to  the  payment  of  the  original  charges,  the  right  to 
direct  a  change  in  its  destination  so  long  as  it  is  in  the  carrier's  custody, 
and  he  may  if  he  chooses  have  it  delivered  to  a  different  consignee; 
and  the  carrier  is  bound  to  obey  such  direction.** 

288.  Time  and  Manner  of  Delivery. — Where  there  is  a  tender  of 
goods  by  a  carrier  to  the  consignee,  it  must  be  made  in  a  proper  time 
and  manner,  as  well  as  place,  to  relieve  the  carrier  from  responsibility. 
Hence  it  must  ordinarily  be  within  business  hours,  and  under  such 
circumstances  that  the  consignee  may  receive  and  put  his  goods  away 
consistently  with  their  safety.^^  So  it  has  been  held  that  if  a  carrier 
tenders  goods  at  the  consignee's  store  after  busdness  hours,  when  the 
store  is  closed  and  the  employees  have  gone  away,  so  that  the  consignee 
is  incapable  of  receiving  and  putting  the  goods  away  he  may  refuse 
to  receive  them,  and  the  carrier  will  still  remain  liable  as  carrier.** 
But  on  the  other  hand  the  offer  of  a  common  carrier  to  deliver  specie 
to  the  owner  at  its  place  of  destination,  at  a  time  of  day  when  it  might 
be  safely  removed,  has  been  deemed  sufficient  to  relieve  the  carrier 

6.  Loveland  v.  Burke,  120  Mass.  139,     10.  Strahorn  v.  Union  Stock  Yard 


7.  London,  etc.  By.  Co.  v.  Bartlett,  142;  Cincinnati,  etc.,  R.  Co.  v.  Steele, 
7  H.  &  N.  400,  31  L.  J.  Ex.  92,  5  L.  140  Ky.  383,  131  S.  W.  22, 140  A.  S. 
T.  N.  S.  399,  10  W.  R.  109,  23  Eng.  R.  388. 

Rul.  Cas.  434.  15  LJl.A.(N.S.)  756  note.    As  to 

8.  Stone  v.  Waitt,  31  Me.  409,  52  the  effect  of  stoppage  in  transitu,  see 
Am.  Dec.  621 ;  Bennett  v.  Byram,  38  infra,  par.  301,  302. 

Miss.  17,  75  Am.  Dec.  90;  Parsons  v.  11.  Morgan  v.  Dibble,  29  Tex.  107, 
Hardy,  14  Wend.  (N.  Y.)  215,  28  Am.  94  Am.  Dee.  264. 


9.  Southern  Express  Company  r.  S.  (Pa.)  123,  39  Am.  Dec.  117. 


21  Am.  Rep.  507. 


&  Transit  Co.,  43  HI.  424,  92  Am.  Dec. 


Dee.  521. 


12.  Hill  V.  Humphreys,  5  Watts  & 


Dickson,  94  U.  S.  549,  24  U.  S.  (L. 
ed.)  285. 
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from  subsequent  liability  as  such,  even  though  the  offer  was  made 
after  banking  hours;  and  if  thereafter  the  carrier  retains  the  custody 
of  it,  it  is  liable  only  as  an  ordinary  bailee.^'  As  respects  transporta- 
tion by  water,  it  seems  that  while  there  is  no  express  stipulation  as  to 
the  time  of  unloading  a  cargo,  an  implied  promise  arises  only  to  dis- 
charge in  the  usual  and  customary  tame.**  And  there  is  no  general 
usage  in  commercial  law  which  forbids  the  unlading  of  a  vessel  and  the 
tender  of  freight  on  a  day  set  apart  for  a  church  feast,  fast  or  holiday, 
in  the  absence  of  any  local  statute  to  the  contrary.**  However,  one  con- 
signing goods  to  his  agents  in  another  city,  for  sale,  is  bound  to  take 
notice  of  a  certain  well-established  and  general  custom  in  force  there, 
that  business  will  be  suspended  on  a  certain  holiday,  so  that  he  cannot 
hold  the  carrier  liable  for  a  failure  to  make  a  delivery  of  the  con- 
signment on  that  day.  And  this  principle  holds  true  even  when 
applied  to  the  delivery,  by  a  carrier,  of  perishable  freight  and  al- 
though the  weather  in  the  locality  is  usually  very  warm  at  that  time 
of  the  year.**  It  may  also  be  well  to  note  in  connection  with  the  man- 
ner of  delivery  that  a  carrier  is  not  bound  to  make  more  than  one 
delivery  of  any  shipment  of  goods  transported  by  it,  and,  conse- 
quently, the  owner  has  no  right  to  require  it  to  deliver  portions  of 
the  goods  at  different  times;  but  he  may  be  required  to  receive  and 
receipt  for  the  whole  at  once,  having  first  been  afforded  an  opportunity 
of  seeing  the  goods  and  determining  whether  they  are  all  there  and 
in  good  condition.*' 

289.  Delivery  of  Goods  Sent  C.  0.  D. — When  goods  are  sent  by  a 
common  carrier,  usually  an  express  company,  C.  0.  D.,  the  liability 
of  the  carrier  is  safely  to  carry  the  goods  to  their  destination,  notify 
the  consignees  of  their  arrival,  and  offer  delivery  on  payment  of  the 
amount  due.  When  such  duty  is  fully  performed  its  liability  as  a 
common  carrier  terminates.'®  The  consignee,  however,  is  entitled  to 
a  reasonable  opportunity  to  inspect  goods  forwarded  by  a  carrier,  to 
be  paid  for  on  delivery,  before  he  accepte  them,  and  the  carrier  may 
offer  him  such  opportunity  without  becoming  chargeable  for  the 
price.*'  If  a  carrier,  having  transported  goods  at  the  consignor's 
risk  C.  0.  D.,  presents  a  bill  to  the  consignee  before  delivering  them, 
knowing  facts  which  indicate  that  they  have  been  damaged  in  transit, 
it  must  disclose  such  facts,  or  it  may  be  compelled  to  rettun  the  money 

IS.  Yonng  v.  Smith,  3  Dana  (Ky.)  17.  Ayres  v.  Morris,  etc,  R.  Co.,  29 

91,  28  Am.  Dee.  57.  N.  J.  L.  393,  80  Am.  Dec.  215. 

14.  6  L.R.A.  172  note.  18.  Hasae  v.  Ameriean  Exp.  Co.,  94 

IB.  Richardson  v.  Goddard,  23  How.  Mich,  133,  53  N.  W.  918,  34  A.  S.  R. 


16.  Pennsylvania  R.  Co.  v.  Naive,  Am  Dec.  189. 
112  Tenn.  239,  79  S.  W.  124,  64  L.RJi..     3  L.R.A.(N.S.)  1136  note. 


28, 16  U.  S.  (L.  ed.)  412. 
6  L.RJV..  172  note. 


328.  See  Abbreviatioks,  vol.  1,  p.  60. 
19.  Lyons  «.  Hill,  46  N.  H.  49,  88 


443. 
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collected,  in  case  the  consignment  is  rejected  by  tile  consignee.  And 

in  such  a  case  the  fact  that  the  carrier  has  delivered  the  fund  to  the 
consignor,  will  not  absolve  it  from  liability  to  return  the  amount  to 
the  consignee,  in  case  notice  of  refusal  to  receive  the  goods  is  g^ven 
within  a  reasonable  time.*^  If  the  consignees  are  not  ready  to  reoeive 
and  pay  for  the  goods  when  offered,  it  is  the  further  duty  of  the 
carrier  safely  to  store,  care  for,  and  hold  them  a  reasonable  time  to 
enable  the  consignees  to  pay,  and  then  to  notify  the  consignor.  The 
liability  of  the  carriw,  meanwhile,  is  that  of  a  warehouseman  only.'* 
If  the  bill  of  lading  requires  the  carrier  to  collect  the  charges  before 
delivering  the  property  it  will  be  liable  in  case  it  delivers  without 
making  the  collection.*  The  requirement  to  deliver  only  in  the  event 
that  the  charges  are  paid  may,  however,  be  waived  by  a  subsequent 
order  to  deliver  "without  C.  O.  D."  ■  And,  where  the  shipper  directs 
a  package  to  be  sent  C.  0.  D.,  and  a  receipt  is  given,  which  does  not 
show  that  the  package  will  be  sent  C.  0.  D.,  the  retention  of  such 
receipt,  by  the  consignor,  without  objection,  xmtil  after  the  lapse  of 
a  sufficient  time  for  the  package  to  be  delivered  to  the  consignee,  has 
been  deemed  to  be  an  acceptance,  on  his  part,  of  the  contract  of 
affreightment  as  evidenced  by  the  receipt,  and  the  carrier  is  not 
answerable  for  a  failure  to  collect  the  money  specified  on  delivery  of 
the  package  to  the  consignee.'  Also  it  seems  that  where  a  common 
carrier  of  goods  marked  C.  0.  D.  takes  the  consignee's  check  for  the 
amount  due  and  delivers  it  to  the  shipper,  who  accepts  it  witiiout  ob- 
jection, it  cannot  thereafter  be  held  liable  to  the  shipper  in  the  event 
that  the  check  subsequently  proves  to  be  worthless,  as  by  the  uncon- 
ditional  acceptance  of  the  check  the  shipper  has  adopted  the  car- 
rier's act  of  receiving  it  in  lieu  of  money.* 

290.  Refusal  to  Deliver  on  Demand  as  Conversion. — A  failure  on 
the  part  of  a  carrier  to  deUver  goods  on  demand  is  said  to  be  prima 
facie  evidence  of  a  conversion.*  But  as  a  conversion  implies  a  wrong- 
ful act  it  seems  tiiat  a  mere  non-delivery  or  a  refusal  to  deliver,  on 
demand,  if  goods  have  been  lost  through  negligence,  or  have  been 
stolen,  will  not  constitute  a  conversion.'  Thus  the  fact  that  a  carrier 
by  steamship,  on  demand,  failed  to  deliver  property,  expressing  its 

SO.  Hardy  v.  Amerieim  Express  Co.,  N.  H.  56, 12  Am.  Bep.  45. 

182  Mass.  328,  65  N.  E.  370,  59  L.B.A.  3.  61  A.  S.  B.  379  note. 

731.  4.  Bathbun  v.  Citi»n8'  Steunboat 

21.  Hasse  «.  American  £zp.  Co.,  Co.,  76  N.  T.  376,  32  Am.  Bep.  321. 

94  Mich.  133,  53  N.  W.  918,  34  A.  S.  6.  Packard  v.  Getman,  6  Cow.  <N. 

B.  328;  Weed  tJ.  Barney,  45  N.  Y.  Y.)  757,  16  Am.  Dec.  475. 

344,  6  Am.  Bep.  96.  6.  Central  Bailroad  &  Banking  Co. 

97  A.  S.  R.  101  note.  v.  Lampley,  76  Ala.  357,  52  Am.  Bep. 

1.  Murray  v.  Warner,  55  N.  H.  546,  334;  Hawkins  v.  Hoffman,  6  Hill  (N. 


20  Am.  Rep.  227. 
38  L.R.A.  365  note. 
S.  Daylight  Burner  Go.  v.  Odlin,  51 


Y.)  586,  41  Am.  Dec.  767;  Magnin  v. 
Dinsmore,  70  N.  Y.  410,  26  Am.  Rep, 

608. 
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inability  to  do  so,  has  been  held  not  to  make  it  guilty  of  a  conversion, 
though  the  property  is  subsequently  found  on  the  vessel,  but  not  in 
the  place  where  it  was  stored,  if  there  is  nothing  to  show  the  circum- 
stances of  its  removal  from  that  place,  as  it  may  have,  been  stolen  by 
a  passenger  or  misplaced  by  one  for  whose  acts  the  carrier  was  not 
responsible.'  Kor  will  a  qualified  refusal,  by  a  common  carrier,  to 
deliver  goods  on  the  demand  of  one  entitled  to  them,  constitute  a 
conversion,  if  the  qualification  is  reasonable  and  made  in  good  faith ; 
and  where  the  person  making  a  demand  omits  to  produce  any  evi- 
dence of  title  or  to  identify  himself  as  the  consignee,  it  is  a  question 
for  the  jury  whether  the  qualification  is  reasonable,  and  the  true 
reason  for  not  delivering  the  goods.*  Where,  however,  a  carriwr  re- 
fuses to  deliver  freight  for  an  insufficient  reason,  as,  for  instance, 
because  of  the  shipper's  refusal  to  pay  an  excessive  charge  for  car- 
riage, it  cannot  subsequently  escape  liability  for  loss  thereby  caused 
on  the  ground  that  the  one  making  the  demand  had  not  obtained 
possession  of  the  bill  of  lading,  or  an  order  for  delivery  from. the 
nominal  consignee.'  For  such  a  direct  act  as  the  delivery  of  goods, 
through  mistake,  to  the  wrong  person,*"  or  the  wrongful  refusal  to 
deliver  goods  in  his  possession  to  the  one  rightfully  entitled  thereto,^* 
a  carrier  is  liable  in  trover.  And  if  a  carrier  disobeys  the  directions 
of  a  shipper  as  to  whom  delivery  shall  be  made,  it  has  been  ruled  that 
he  is  liable  for  conversion,  notwithstanding  a  subsequent  offer  on  the 
goods  being  restored  to  Hm  after  their  wrongful  delivery,  to  return 
them  to  the  shipper.**  Also  an  order  from  the  shipper  of  goods  con- 
signed to  the  shipper's  order,  duly  accepted  by  the  carrier  and  noted 
on  the  original  bill  of  lading  by  ite  agent,  directing  a  diversion  of  the 
goods  from  one  destination  to  another,  is  equivalent  to  a  demand  for 
delivery.**  In  this  connection  it  may  also  be  observed,  that  whether 
or  not  there  is  a  technical  conversion,  if  through  the  negligence  of  the 
servants  of  common  carriers,  goods  shipped  over  their  line  are  not 
delivered  to  the  consignee  when  called  for  by  him,  and  they  are 
afterwards  destroyed  while  in  the  freight  department  of  the  carriers, 
the  latter  are  deemed  to  have  assumed  the  risk  from  the  moment  of 

7.  Wamsley  r.  Atlas  Steamship  Co.,  1,  40  Am.  Dec.  33;  Adams  v.  Clark, 
168  N.  Y.  533,  61  N.  E.  896,  85  A.  S.  9  Cash.  (Mass.)  215,  57  Am.  Dee.  41; 
R.  699.  Portland  Bank  ti.  Stnbbs,  6  Mass.  422, 

8.  McEntee  v.  New  Jersey  Steam-  4  Am.  Dec.  151;  Packard  tj.  Getman, 
boat  Co.,  45  N.  T.  34,  6  Am.  Rep.  28.  4  Wend.  (N.  Y.)  613,  21  Am.  Dec. 

9.  Clegg  V.  Southern  Railway  Co.,  166. 

135  N.  C.  148,  47  S.  E.  6«7,  65  L.R.A.  12.  Marshall  &  Miehel  Grain  Co.  v. 

717.  Kansas  City,  Fort  Scott  &  Memphis 

10.  See  infra,  par.  297,  298.  Railroad  Co.,  176  Mo.  480,  75  S.  "W. 

11.  Beasley  v.  Baltimore  &  Potomac  638,  98  A.  S.  R.  508. 

Railroad  Co.,  27  App.  Cas.  (D.  C.)  13.  Atchison,  Topeka  &  Santa  Fe 
595,  6  L.R.A.(N.S.)  1048  and  note;  Railway  Co.  v.  Schriver,  72  Kan.  550, 
Fitch  V.  Newberry,  1  Dong.  (Mich.)  84  Pac.  119,  4  L.B»A.(N.S.)  1056. 
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refusal  and  so  to  be  liable  for  the  loss  no  matter  from  what  cause 
arising.'* 

To  Whom  Delivery  May  Be  Made 

291.  In  General. — The  duty  of  a  common  carrier  is  not  merely  to 
carry  safely  the  goods  intrusted  to  him,  but  he  is  also  required  to 
deliver  them  to  the  party  designated  by  the  terms  of  the  shipment, 
or  to  his  order,  at  the  place  of  destination.  In  fact  no  obligation  of 
the  carrier  is  more  rigidly  enforced  than  that  requiring  delivery  to 
the  proper  person;  delivering  them  to  one  not  entitled  to  receive  them 
is  a  breach  of  duty,  for  which  the  carrier  is  accountable,  and  the  law 
will  allow  no  excuse  for  a  wrong  delivery  except  the  fault  of  the  ship- 
per himself.'*  Furthermore  where  there  is  a  delivery  to  the  wrong 
person  it  may,  by  the  common  law,  be  treated  as  a  conversion  of  the 
property,  without  regard  to  the  question  of  the  carrier's  due  care  or 
negligence.'*  While  there  may  be  some  difference  with  respect  to 
their  duty  to  deliver  between  the  various  classes  of  carriers,  this  dif- 
ference does  not  seem  to  extend  to  the  question  of  delivery  to  the 
proper  consignee,  for  it  has  been  distinctly  held  that  all  classes  of 
carriers  are  equally  responsible  for  any  loss  of  goods  by  a  delivery  of 
them  to  the  wrong  person.''  And  the  fact  of  such  liability  seems  to 
be  assumed  generally  throughout  the  decisions.'*  But  since  its  liabil- 
ity as  an  insurer  for  the  safe  delivery  of  goods  is  so  strictly  enforced, 
a  carrier  will  be  protected  in  refusing  delivery  until  reasonable  evi- 
dence is  furnished  that  the  party  claiming  the  goods  is  the  person 
entitled  so  long  as  it  acts  in  good  faith  and  with  a  view  solely  to  a 
proper  delivery."  Accordingly  it  has  been  held  that  a  railroad  com- 
pany is  not  liable  for  damages  for  a  refusal  to  deliver  goods  shipped  to 
one  who  does  not  produce  a  bill  of  lading  or  sufticiently  identify  him- 
self as  the  owner,  even  though  he  offers  security.**  And  when  goods 
in  the  custody  of  a  common  carrier  are  the  subject  of  conflicting 
claims,  and  the  carrier  knows  not  to  whom  he  may  with  safety  make 

14.  Jeflfersonville   Railroad   Co.   v.  1  L.R.A.  650  note. 

Cotton,  29  Ind.  498,  95  Am.  Dee.  656;  16.  Southern  Ry.  Co.  v.  Webb,  143 

Henry  v.  Atchison,  etc.,  Rv.  Co.,  83  Ala.  304,  39  So.  262,  111  A.  S.  R.  45, 

Kan,  104,  109  Pae.  1005,  28  L.R.A.  5  Ann.  Cas.  97  and  note. 

(N.S.)   1088;   Meyer  v.   Chicago  &  8  Am.  Dec.  218  note.    See  infra, 

Northwestern  Railway  Company,  24  par.  297,  298. 

Wis.  566,  1  Am.  Rep.  207.  17.  Winslow  v.  Vermont,  etc.,  Co., 

16.  Northern  Pennsyh^ania  R.  Co.  42  Vt.  700,  1  Am.  Rep.  365. 

V.  Commercial  Nat.  Bank,  123  U.  S.  18.  37  L.R.A.  177  note. 

727,  8  S.  Ct.  266,  31  U.  S.  (L.  ed.)  19.  McEntee  v.  New  Jersey  Steam- 

287;  Hayes  v.  Wells,  Fargo  &  Co.,  23  boat  Co.,  45  N.  T.  34,  6  Am.  Rep. 

Cal.  185,  83  Am.  Dec.  89;  Pacific  28. 

Esp.  Co.  V.  Shearer,  160  III.  215,  43  20.  37  L.RA.  178  note. 
N.  E.  816,  52  A.  S.  R.  324,  37  L.R.A. 
177  and  note. 
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delivery,  he  may  generally  invoke  the  remedy  of  inte^leader  and 
compel  the  rival  claimants  to  determine  between  themselves  as  to 
which  is  entitled  to  the  property.  ^  Where  a  carrier  is  unable  to  find 
the  person  to  whom  the  goods  are  consigned,  he  should  of  course  have 
them  safely  stored  for  the  consignor.* 

292.  Delivery  to  Consignee  or  His  Agent. — ^If  a  shipper  delivers 
his  property  to  a  carrier  without  special  instructions  as  to  its 
ownership  or  its  delivery  on  any  condition,  the  consignee  becomes 
immediately  entitled  to  the  possession  of  the  property,  and  may  de- 
mand and  lawfully  receive  it  forthwith  from  the  carrier.  Conse- 
quently the  latter,  in  the  absence  of  notice  of  a  third  person's  rights, 
is  justified  in  delivering  it  to  the  consignee  who  is  prima  facie  entitled 
to  receive  the  goods  at  any  point  on  its  line  of  transportation.*  How- 
ever, it  is  not  always  necessary  that  a  consignment  be  delivered  to  the 
party  to  whom  it  is  addressed  in  person ;  a  delivery  to  an  agent,  clerk, 
or  employee  duly  authorized  by  him  to  receive  the  same  will  be  valid.^ 
But  a  carrier  who  delivers  to  an  alleged  agent  of  the  consignee  must 
prove  his  authority  to  receive  the  goods.*  A  delivery  to  a  cartman, 
usually  or  always  employed  by  the  consignee  to  transport  his  goods 
to  the  store  from  the  dock,  has  been  held  not  to  be  evidence  of  a  de- 
livery to  the  consignee,*  and  this  principle  has  been  applied  where 
certain  articles  were  alleged  to  have  been  lost,  even  though  most  of 
the  goods  carried  were  received  by  the  consignee.'  The  opinion  has 
also  been  expressed  that  a  usage  by  which  goods  are  deUvered  to  a 
wharfinger  for  the  consignee  is  not  reasonable  or  lawful.*  The  ad- 
dressing of  a  package  to  a  consignee  in  the  care  of  a  third  person, 
however,  in  the  absence  of  known  limitations  on  the  scope  of  the  au- 
thority given,  confers  on  such  third  person  the  right  to  receive  the 
goods,  and  ordinarily  constitutes  him  the  proper  person  to  whom  to 
make  delivery.*  And  this  is  true  even  though  the  third  person  is  also 
the  agent  of  the  carrier.  Thus  it  has  been  held  that  where  an  express 

1.  Shellenberg  v.  Fremont,  £.  &  M.  5.  Adams  v.  Blankensteln,  2  Cal. 
V.  R,  Co.,  45  Neb.  487,  63  N.  W.  859,  413,  56  Am.  Dec.  350. 

50  A.  S.  R.  561.  37  L.R.A.  178  note. 

91  A.  S.  R.  609  note.  6.  Dean  v.  Vacearo,  2  Head.  (Tenn.) 

2.  See  infra,  par.  229.  488,  75  Am.  Dec.  744. 

3.  Pratt  V.  Northern  Pac.  Exp.  Co.,  7.  Ostrander  v.  Brown,  15  Johns. 
13  Idaho  373,  90  Pae.  341,  121  A.  S.  (N.  T.)  39,  8  Am.  Dee.  211. 

R.  268,  10  L.R.A.(N.S.)  499;  Nation-     8.  6  Ann.  Gas.  19  note.    But  see 
al  Newark  Banking  Co.  v.  Delaware,  Farmers',  etc.,  Bank  v.  Champtain 
Lackawanna  &  Western  Railroad  Co.,  Transp.  Co.,  16  Vt.  52,  42  Am.  Dec. 
70  N.  J.  L.  774,  58  Atl.  311, 103  A.  S.  491,  23  Vt.  186,  56  Am.  Deo.  68. 
R.  825,  66  L.R.A.  595.  9.  Com.  v.  People's  Express  Co.,  201 

4.  Selma  &  bferidian  Railroad  Com-  Mass.  564.  88  N.  E.  420, 131  A.  S.  R. 
pany  r.  Butts,  43  Ala.  385, 94  Am.  Dee.  416;  Ela  i-.  American  Merchants' 
694;  Hayes  v.  Wells,  Fargo  &  Co.,  23  Union  Exp.  Co.,  29  Wis.  611,  9  Am. 
Cal.  185,  83  Am.  Dee.  89.  Rep.  619. 
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company  receives  goods  directed  in  a  peculiar  manner  to  the  care  of 
its  agent  at  a  specified  place,  it  will  be  assumed  that  the  shipper  in- 
tended to  make  such  agent  his  own  agent  for  receiving  the  goods,  and 
the  express  company  is  discharged  from  neponsibility  on  delivering 
the  gdods  to  such  agent.'® 

293.  Delivery  under  Bill  of  Lading. — ^The  terms  of  most  contracts 
for  the  carriage  of  goods  are  of  course  expressed  in  the  bill  of  lading, 
and  if  a  carrier  delivers  goods  in  strict  accordance  therewith,  he  there- 
by absolves  himself  from  all  further  responsibility.  Thus  if  a  bill  of 
lading  makes  goods  deliverable  to  the  consignee  absolutely  without 
any  mention  of  order  or  assigns,  the  carrier  cannot  be  held  answer- 
able to  the  consignor  if  he  makes  a  delivery  to  the  consignee  without 
requiring  the  presentation  or  surrender  of  the  bill,**  although  it 
subsequently  appears  that  the  consignor  had  forwarded  the  bill  with 
a  draft  attached  thereto  to  a  bank  for  collection,  thus  showing  an 
intention  that  the  consignee  should  not  have  the  goods  without  first 
paying  therefor,  provided  only  that  the  carrier  has  no  knowledge  of 
such  intention.**  In  most  bills  of  lading,  however,  there  is  some 
qualification  of  the  absolute  right  of  the  consignee  to  receive  the 
goods,  the  great  majority  of  them  making  the  property  deliverable  to 
order,  in  which  event  the  cases  practically  agree  that  the  carrier  can- 
not safely  deliver  without  such  order,*'  or  knowledge  that  it  has  not 
been  given.**  This  is  because,  by  issuing  bills  of  lading  stipulating 
for  a  delivery  to  order,  the  carrier  has  bound  himself  not  to  deliver 
to  any  one  who  has  not  such  order  from  the  shipper,  and  it  is  no 
excuse  for  a  delivery  to  the  wrong  person  that  the  indorsee  of  the  bill 
of  lading  was  unknown.**  The  almost  universal  rule,  therefore,  is  to 
require  thh  production  of  the  bill  of  lading  before  making  a  delivery.*' 
And  not  only  is  this  requirement  upheld  as  a  reasonable  and  neces- 

10.  In  such  a  case  the  rale  that  the  and  Santa  Fe  Railway  Co.,  75  la.  573, 
same  person  cannot  be  the  agent  of  39  N.  W.  899,  9  A.  S.  R.  504, 1  LJt.A. 
two  principals  haring  conflicting  in-  650. 

terests  does  not  apply  as  a  person      14.  38  L.R.A.  358  note, 
who  voluntarily  employs  the  agent  of      16.  The  Thames,  14  Wall.  98,  20 
another  knowing  the  fact  of  such  ex-  U.  S.  (L.  ed.)  804. 
isting  agency,  is  estopped  from  plead-      16.  Presentation  of  the  bill  of  lad- 
ing it.    Fitzsimmons  v.  Southern  Ex-  ing  when  not  made  out  to  the  order 
press  Co.,  40  Ga.  330,  2  Am.  Rep.  577.  of  the  person  claiming  the  goods  is 

11.  Singer  v.  Merchants'  Despatch  of  coarse  insufficient  unless  the  bill  is 
Transp.  Co.,  191  Mass.  449,  77  N.  E.  properly  indorsed,  Weyand  v.  Atchi- 
882,  114  A.  S.  R.  635.  See  generally  son,  Topeka,  and  Santa  Fe  Railway 
Bills  op  Lading,  ante,  p.  1.  Co.,  75  la.  573,  39  N.  W.  899,  9  A.  S. 

12.  Nebraska  Meal  Mills  v.  St.  R.  504,  1  L.R.A.  650;  Cavallaro  v. 
Louis  Southwestern  Railway  Co.,  64  Tex&s  &  Pacific  Ry.  Co.,  110  Cal.  348, 
Ark.  169,  41  S.  W.  810,  62  A.  S.  E.  42  Pac.  918,  52  A.  S.  R.  94.  . 

183,  38  LJt.A.  358  and  note.  38  LJiA.  363  note.   And  any  cus- 

13.  Weyand  v.  AtebiBon,  Topeka,  tom  to  the  contrary  is  bad.  Mobile, 
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sary  means  of  protection  to  the  carrier^*'  but  a  carrier  who  delivers 
goods  intrusted  to  him  for  carriage  even  to  the  consignee  without 
8uch  production  does  so  at  his  peril,  and  in  the  event  that  there  has 
been  a  previous  transfer  for  value  to  an  innocent  indorsee,  the  risk 
is  his.^^  But  when  goods  are  shipped  under  a  bill  of  lading  stipulating 
for  th^r  delivery  to  the  order  of  the  consignor,  an  indorsement  by 
him  upon  the  bill  of  lading  directing  delivery  to  a  third  person,  or  to 
his  order  for  collection,  in  effect  makes  such  person  the  consignee; 
and,  although  such  bill  of  lading  may  further  stipulate  that  its  sur- 
render shall  be  required  before  the  delivery  of  the  goods  at  destina- 
tion, delivery  by  the  carrier  without  requiring  such  surrender,  if 
made  to  such  consignee,  or  upon  his  order  or  by  his  authority,  involves 
no  breach  of  duty  to  the  consignor.'*  And  where  by  custom  or  a 
course  of  dealing  the  carrier  has  acquired  a  habit  of  delivering  to  the 
consignee  without  objection  from  the  holder  of  the  bill  of  lading  it 
may  continue  to  treat  the  consignee  as  agent  of  the  holder  of  the  bill 
of  lading,  and  will  not  be  liable  for  delivering  to  him  without  a  sur- 
render thereof,  in  the  absence  of  notice  that  the  bill  of  lading  is  being 
held  as  security  for  the  purchase  price  of  the  goods.^**  On  the  other 
hand,  under  ordinary  circumstances,  where  goods  are  deliverable  to 
order  or  assigns,  there  must  be  a  delivery  to  the  holder  of  a  bill  of 
lading  when  it  is  made  or  indorsed  to  him,^  and  on  account  of  such 
a  delivery  no  liability  will  ordinarily  attach  to  the  carrier.  Where  a 
carrier  delivers  on  the  order  of  the  consignee  it  has  been  held  that 
he  will  not  be  liable  to  one  to  whom  the  consignee  subsequently  as- 
signs the  bill  of  lading  the  surrender  of  which  the  carrier  did  not 
require.* 

Jackson  &  Kansas  City  Railroad  Go.  19.  Chicago  Packing  &  Provision 
«.  Bay  Shore  Lomber  Co.,  165  Ala.  Co.  v.  Savannah,  Florida  &  Western 
610,  51  So.  956, 138  A.  8.  R.  84.  Railway  Co.,  103  Qa.  140,  29  S.  E. 
-  17.  Gegg  V.  Sontbem  Railway  Co.,  698,  40  L.R.A.  367. 
135  N,  C.  148,  47  S.  E.  667,  65  L.RA.  20.  Ridgway  Grain  Co.  v.  Pennsyl- 
717.  vania  Ry.  Co.,  228  Pa.  St.  641,  77  AU. 

38  LJt.A.  359  note.  1007,  31  L.R.A.(N.S.)  1178. 

18.  Arkansas  Southern  By.  Co.  v.      38  L.R.A.  360  note. 
German  Nat.  Bank,  77  Ark.  482,  92     1.  First  Nat.  Bank  of  Vativia  v. 
S.  W.  522, 113  A.  S.  R.  160;  St.  Louis,  Ege,  109  N.  Y.  120,  16  N.  E.  317,  4 
etc.,  Ry.  Co.  v.  Citizens'  Bank,  87  Ark.  A.  S.  R.  431;  Mason  v.  A.  E.  Nelson 
26,  112  S.  W.  154,  128  A.  S.  R.  17;  Cotton  Co.,  148  N.  C.  492,  62  S.  E. 
McEwen  v.  Jeffersonville,  M.  &  I.  R.  625, 128  A.  S.  R.  635, 18  L.RA.(N.S.) 
Co.,  33  Ind.  368,  5  Am.  Rep.  216;  1221. 
Douglas  V.  People's  Bank  of  Ken-      38  L.R.A.  359  note, 
tucky,  86  Ky.  176,  5  S.  W.  420,  9  A.      2.  In  some  jurisdictions,  however, 
S,  R.  276;  Union  Pac.  Railway  Co.  v.  statutes  prohibit  the  delivery  by  a 
Johnson,  45  Neb.  57,  63  N.  W.  144,  common  carrier  of  property  covered 
50  A.  S.  R.  540;  Pennsylvania  Rail-  by  a  bill  of  lading  except  on  the  sur- 
road  Co.  v.  Stem,  119  Pa.  St.  24,  12  render  and  cancelation  of  the  bill.  38 
Atl.  756,  4  A.  S.  R.  626.  L.R.A.  361  note. 

62  A.  8.  R.  186  note. 
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294.  Effect  of  Direction  to  Notify  Designated  Person. — The  fact 
that  a  bill  of  lading  contains  a  direction  to  notify  a  certain  person 
of  the  arrival  of  the  goods  is  no  indication  that  he  has  any  interest 
in  them,*  for  as  is  well  known,  the  practice  of  "notifying"  a  person 
of  the  arrival  of  goods  is  generally  resorted  to  by  the  vendor  who, 
while  consigning  goods  to  himself  or  to  his  own  order,  wishes  at  the 
same  time  to  have  the  vendee  notified  of  the  arrival  so  that  he  may  be 
afforded  an  opportunity  of  receiving  them  on  payment  of  the  draft 
drawn  on  him  and  the  delivery  of  the  bill  of  lading  thereto  attached.* 
Therefore,  in  such  a  case,  the  carrier  has  no  authority  to  make  a  de- 
livery to  the  person  so  to  be  notified  without  the  production  of  the 
bill  of  lading  properly  indorsed,  or  without  being  otherwise  ordered 
by  the  shipper  so  to  do,  and  if  he  does  make  such  a  delivery  he  be- 
comes liable  for  the  full  value  of  the  shipment.'  And  the  fact  that 
a  person  to  be  notified  of  the  arrival  of  goods  consigned  to  the  ship- 
per's order  takes  them  from  the  carrier's  possession  without  its  knowl- 
edge or  consent,  and  detains  them  in  his  own  warehouse,  will  afford 
no  justification  for  the  carrier's  failure  to  comply  with  an  order  from 
the  shipper  diverting  the  consignment.* 

295.  Delivery  to  True  Owner. — A  carrier  will  be  justified  in  de- 
livering property  to  the  order  of  the  true  owner  even  in  opposition  to 
the  terms  of  the  bill  of  lading,'  as,  for  instance,  where  the  goods  have 
been  shipped  and  the  bill  of  lading  procured  by  one  having  no  title 
to  them.*  This  is  because  the  right  of  the  true  owner  of  property  is 
paramount  to  the  claim  of  all  others,  no  matter  what  may  be  their 
relations  to  each  other,  unless  it  is  lost,  or  for  the  time  being,  sus- 
pended, by  his  own  conduct  of  surrender  or  estoppel,  and  he  may 
enforce  this  right  against  the  consignor  or  consignees  or  the  carrier, 
whenever  he  sees  fit  so  to  do,  before  its  delivery  as  directed.*  And  so, 
while  it  is  well  estabhshed  that  a  delivery  of  goods  to  the  condgnee  be- 

8.  Korth    Pennsylvania    Railroad  S.  (L.  ed.)  978;  National  Bank  of 

Company    v.    Commercial    National  Commerce  v.  Chicago,  Bnrlington,  & 

Bank  of  Chicago,  123  U.  S.  727,  8  Northern  R.  Co.,  44  Minn.  224,  46  N. 

S,  a.  266,  31  U.  S.  (L.  ed.)  287.  W.  342,  560,  20  A.  S.  R.  566,  9  L.R.A. 

4.  39  L.RA.(N.S.)  309  note.  263;  Shellenberg  v.  Fremont,  etc.,  R. 

6.  Southern  R.  Co.  t>.  Atlanta  Nat.  Co.,  45  Neb.  487,  63  N.  W.  859,  50  A. 

Bank,  112  Fed.  861,  50  C.  C.  A.  558,  S.  R.  561;  National  Newark  Banking 

56  L.R.A.  546;  St.  Loais  &  San  Fran-  Co.  v.  Delaware,  LAckawanna  and 

CISCO  Railroad  Company  v.  Allen,  31  Western  Railroad  Co.,  70  N.  J.  L.  774, 

Okla.  248,  120  Pae.  1090,  39  LJI.A.  58  Atl.  311, 103  A.  S.  R.  825,  66  L.R.A. 

(N.S.)  309  and  note;  General  Electric  595;  Bassett  v,  Spofford,  45  N.  T.  387, 

Co.  V.  Southern  Railway,  72  S.  C.  251,  6  Am.  Rep.  101 ;  Kohn  ti.  Richmond, 


38  L.R.A.  363  note;  4  L.R.A.(N.S.)  A.  S.  R.  726  and  note,  24  LMJl.  100. 


6.  Atchison,  Topeka  &  Santa  Fe      8.  38  L.R.A.  364  note. 

Railway  Co.  v.  Schriver,  72  Kan.  550,  9.  Wells  v.  American  Express  Co., 
84  Pae.  119,  4  L.R.A.(N.S.)  1056.        55  Wis.  23,  11  N.  W.  537,  12  N.  W. 

7.  The  Idaho,  93  U.  S.  575,  23  U.  441,  42  Am.  Rep.  695. 
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etc.,  R.  Co.,  37  S.  C.  1, 16  S.  E.  376,  34 


1056  note. 


38  L.R.A.  366  note. 
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fore  the  carrier  is  made  aware  of  the  rights  of  a  rival  claimant  thereto, 
is  a  complete  extinguishment  of  its  liability,  even  though  such  claim- 
ant may  be  in  fact  the  rightful  owner,*'  the  view  is  also  very  generally 
entertained,  that  a  carrier  has  no  right  to  refuse  to  recognize  the  de- 
mand of  the  true  owner  of  property,  made  and  duly  pressed  while  such 
property  is  in  the  carrier's  possession,  and  carry  it  away  and  deliver 
it  to  a  person  who  does  not  own  it,  or  to  his  order,  merely  because  the 
carrier  received  it  from  such  person  as  consignor  or  was  directed  to 
.deliver  it  to  him  as  consignee.**  By  such  refusal  the  carrier  makes 
himself  liable  as  for  a  conversion.**  To  this  principle  there  are  a  few 
dissenting  decisions,  holding  in  effect  that  a  common  carrier  receiving 
goods  for  transportation  from  one  person  is  guilty  of  conversion  in 
failing  to  deliver  to  their  true  owner,  on  demand,  only  when  such 
demand  is  made  under  and  accompanied  by  legal  process,  but  these 
cases  represent  but  a  very  small  minority.**  When  a  common  carrier 
delivers  goods  to  one  other  than  the  consignee,  however,  he  does  so  at 
his  peril,  and  it  devolves  on  him  to  prove  that  he  has  delivered  them 
to  the  real  owner.**  Consequently  it  is  held  to  be  only  just  and  rea- 
sonable that  the  carrier,  when  a  demand  is  made  on  him  for  the 
goods  by  a  person  other  than  his  bailor  or  consignee,  should  be  al- 
lowed to  hold  the  goods  for  a  sufficient  time  to  investigate  in  good 
faith  and  to  satisfy  his  honest  doubts  as  to  their  ownership  before 
delivery,  without  making  himself  liable  in  conversion.*'  And  to 
protect  himself  in  case  of  conflicting  claims  the  carrier  may  invoke 
the  remedy  of  interpleader.** 

Excuses  for  Non-Delivery 

296.  In  General. — As  has  been  frequently  stated  in  this  article  a 
common  carrier's  responsibility  as  an  insurer  continues  until  the 

10.  Shellnut  r.  Central  of  Georgia      13  Ann.  Cas.  360  note. 

Railway  Company,  131  Ga.  404,  62  S.  13.  Kolm  r.  Richmond,  etc.,  R.  Co., 
R.  294, 18  L.R.A."(N.S.)  494  and  note;  37  S.  C.  1,  16  S.  E.  376,  34  A.  S.  R. 
Gurley  v.  Armstead,  148  Mass.  267, 12  726,  24  L.R.A.  100;  Switzler  v.  North- 
A.  S.  R.  555,  2  L.R.A.  80;  Nanson  v.  ern  Pac.  Ry.  Co.,  45  Wash.  221,  88 
Jacob,  93  Mo.  331,  6  S.  W.  246,  3  A.  Pae.  137,  122  A.  S.  R.  892,  13  Ann, 
S.  R.  531;  Shellenberg  v.  Fremont,  Cas.  357,  12  L.R.A.(N.S.)  254  and 
etc.,  R.  Co.,  45  Neb.  487,  63  N,  W.  859,  note. 

50  A.  S.  R.  561.  14.  Wolfe  v.  Missouri  Pacific  Rail- 

11.  Georgia  Railroad  &  Banking  Co.  way  Co.,  97  Mo.  473,  11  S.  W.  49,  10 
r.  Hass,  127  Ga.  187,  56  S.  E.  313. 119  A.  S.  R.  331,  3  L.R.A.  539. 

A.  S.  R.  327,  9  Ann.  Cas.  677;  King      8  Am.  Dec.  218  note;  34  A.  S.  R. 

V.  Richards,  6  Whart.  (Pa.)  418,  37  733  note;  37  L.R.A.  178  note. 

Am  Dec  420  15.  Holbrook  v.  Wight,  24  Wend. 

12  L.R.A.(N.S.)  255  note;  18  L.R.A.  (N.  Y.)  169.  35  Am.  Dec.  607. 
(N.S.)  494  note.  34  A.  S.  R.  734  note. 

12.  Shellenberg  v.  Fremont,  etc.,  R.  16.  Shellenberg  v.  Fremont  E.  &  M 
Co.,  45  Neb.  487,  63  N.  W.  859,  50  A.  V.  R.  Co..  45  Neb.  487,  63  N.  W.  859, 
S.  R.  561.  '^O  A.  S.  R.  561. 
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goods  entixisted  to  it  for  carriage  are  delivered  in  safety  according  to 
contract.  For  a  failure  to  deliver,  therefore,  a  carrier  cannot  excuse 
itself  by  reason  of  the  fact  that,  through  human  agency  not  under  its 
control,  this  was  prevented  without  fault  on  its  part;  but,  generally 
speaking^  any  of  the  causes  operating  to  work  a  loss  of  or  injury  to 
goods  carried,  ^ated  of  elsewhere  as  recognized  exceptions  to  the  car- 
rier's common  law  liability,  will  constitute  a  valid  justification  for 
such  failure.  For  a  consideration  of  just  what  acts  come  within  ttie 
purview  of  these  exceptions  reference  must  be  made  to  those  portions 
of  this  article  which  treat  of  those  subjects  specifically.^^  Other  ex- 
cuses  for  nonnielivery  such  as  the  carrier's  lien  for  charges,*^  and 
delivery  to  the  true  owner,  instead  of  to  the  order  of  the  consignor  or 
consignee,  will  likewise  be  found  discussed  elsewhere.  It  may  how- 
ever be  stated,  as  a  further  illustration  of  the  absolute  character  of  the 
carrier's  obligation  to  deliver,  that  it  has  been  held  that  a  carrier  is  not 
justified  in  refusing  to  deliver  consigned  carloads  of  freight  to  con- 
signees even  where  they  have  entered  into  a  combination  to  resist  the 
enforcement  of  rules  providing  demurrage  for  the  unreasonable  de- 
tention of  cars.  But  it  seems  that  a  consignee  will  not  receive  the  aid 
of  equity  to  compel  the  delivery  to  it  by  a  carrier  of  freight  which  is 
refused  because  of  the  consignee's  refusal  to  comply  iipith  reasonable 
regulations  for  the  prompt  return  of  cars.^  And  it  may  also  be  noted 
that  the  burden  of  proof  is  always  on  the  common  carrier  to  excuse 
the  non-delivery  of  freight  received  for  transportation.* 

297.  Misdelivery  Due  to  Fraud,  Imposition  or  Mistake. — As  a  gen- 
eral rule  any  misdelivery  of  property  by  a  carrier  to  a  person  unau- 
thorized by  the  owner  or  person  to  whom  the  carrier  is  bound  by  his 
contract  to  deliver  it  is  of  itself  a  conversion  which  renders  the  carrier 
liable  in  an  action  of  tort  in  the  nature  of  trover,*  and  an  offer  to  re- 


17.  Gulf,  etc.,  Ry.  Co.  v.  Levi,  76 
Tex.  337, 13  S.  W.  191, 18  A.  S.  R.  45, 
8  L.R.A.  323. 

18.  See  infra,  par.  181  et  seq. 

19.  See  infrOf  par.  320  et  seq, 

20.  See  infra,  par.  295. 

1.  Kentucky  Wagon  Manufacturing 
Co.  V.  Ohio  &  Mississippi  Railway  Co., 
98  Ky.  152,  32  S.  W.  595,  56  A.  S.  B. 
326,  36  L.R.A.  850. 

2.  Chapman  v.  New  Orleans,  Jack- 
son, &  Qreat  Northern  R.  Co.,  21  La. 
Ann.  224,  99  Am.  Dee.  722.  See  in- 
fra, par.  373. 

3.  Southern  Ry.  Ca  v.  Atlanta  Nat. 
Bank,  112  Fed.  861,  50  C.  C.  A.  558, 
56  L.R.A.  546;  Sonthem  Express  Co. 
V.  Crook,  44  Ala.  468, 4  Am.  Rp-^.  140; 
Central  R.  &  B.  Co.  v.  Lampley,  76 


Ala.  357,  52  Am.  Rep.  334;  Southern 
Ry.  Co.  V.  Webb,  143  Ala.  304,  39 
So.  262,  m  A.  S.  R.  45,  5  Ann.  Cas. 
97  and  note;  Cavallaro  v,  Texas  &  Pa- 
cific Ry.  Co.,  110  Cal.  348, 42  Pac.  918, 
52  A.  S.  R.  94;  Savannah,  etc.,  R.  Co. 
v.  Talbot,  123  Ga.  378, 51  S.  E.  401,  3 
Ann.  Cas.  1092;  Omdorff  &  Co.  v. 
Adams  Express  Co.,  3  Bosh.  (Ky.) 
194, 96  Am.  Dec.  207;  HaU  v.  Boston  ft 
W.  R.  Corp.  14  AUen  (Mass.)  439,  92 
Am.  Dee.  783;  Gibbons  «.  Farwell,  63 
Mich.  344,  29  N,  W.  855,  6  A.  S.  R. 
301 ;  Murray  v.  Warner,  55  N.  H.  546, 
20  Am.  Rep.  227 ;  Hawkins  v.  Hoffman, 
6  HUl  (N.  Y.)  586,  41  Am.  Dee.  767; 
Packard  «.  Getman,  4  Wend.  (N.  T.) 
613,  21  Am.  Deo.  166;  McEntee  v. 
New  Jers^  Steamboat  Co.,  45  N,  Y. 
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turn  the  goods  after  the  conversion  only  operates  in  mitigation  of 
damages,  it  seems  *  This  principle  holds  true  irrespective  of  the  de- 
gree of  care  exercised  by  the  carrier  to  avoid  such  a  mishap,  and 
consequently  is  not  affected  by  the  fact  that  the  delivery  imay  have 
been  made  to  the  wrong  person  by  an  innocent  mistake.*  Nor  is  it 
material  that  the  misdelivery  was  due  to  a  fraud  or  imposition  prac- 
ticed on  the  carrier/  as  in  the  case  of  a  forged  order.^  And  so  it  is 
generally  held  that  a  carrier  is  liable  to  the  consignor  for  delivering 
goods  to  a  person  who  wrongfully  orders  them  in  the  name  of  another, 
the  goods  being  consigned  to  the  person  in  whose  name  they  are  or- 
dered.^ But  when  one  of  two  persons  of  the  same  name  orders  goods, 
and  upon  their  being  shipped  the  carrier  delivers  them  to  the  person 
ordering  them  after  making  due  inquiry,  the  carrier  is  not  Uable 
though  the  shipper  may  have  supposed  that  the  order  was  from  the 
other  of  the  two  persons  and  intended  the  goods  to  be  delivered  to 
him A  common  carrier  who  mak^  a  mistake  in  the  delivery  of 
property  is  liable  in  damages  only  for  the  diminution  in  price  between 
the  date  of  misdirection  and  the  date  of  its  coming  into  the  hands  or 

34,  6  Am.  Rep.  28;  Missouri  etc.,  Ry.  Exp.  Co.  v.  Shearer,  160  lU.  215,  43 
Co.  V.  Heidenheimer,  82  Tes.  195,  17  N.  E.  816,  52  A.  S.  R.  324,  37  L.RA. 
S.  W.  608,  27  A  S.  R.  861;  Dudley  v.  177  and  note. 
Chicago,  M.  &  St.  P.  B.  Co.,  58  W.  Va.  61  A.  S.  R.  375  note. 
604,  52  S.  E.  718,  112  A.  S.  R.  1027,  7.  McEntee  v.  New  Jersey  Steam- 
3  L.R.A.(N.S.)  1135;  Sawyer  v.  Chica-  boat  Co.,  45  N.  Y.  34,  6  Am.  Rep.  28. 
go  &  Northwestern  Ry.  Co.,  22  Wis.  8.  Southern  Express  Co.  v.  Van 
402,  99  Am.  Dee.  49;  Ela  v.  American  Meter,  17  Fla.  783,  35  Am.  Rep.  107; 
Merchants'  Union  Express  Co.,  29  Wis.  Pacdflc  Exp.  Co.  v.  Shearer,  160  111. 
611,  9  Am,  Rep.  619.  215,  43  N.  E.  816,  52  A.  S.  R.  324,  37 

6  LJlJi.  252,  253  note.  LJIA.  177  and  note;  Price  v.  Oswego 

4.  Marshall  &  Mitehell  Orain  Co.  v.  &  Syracuse  Railway  Co.,  50  N.  Y.  213, 
Kansas  City,  Fort  Scott  and  Memphis  10  Am.  Rep.  475;  Winslow  v.  Ver- 
R.  Co.,  176  Mo.  480,  75  S.  W.  638,  98  mont  &  Massachusetts  R.  Co.,  42  Vt. 
A.  S.  R.  508  and  note.  700,  1  Am.  Rep.  365. 

6.  Chicago,  R.  I.  &  P.  R.  Co.  u.  5  Ann.  Cas.  101  note. 
Pfeifer,  90  Ark.  524,  119  S.  W.  642,  But  compare  Dunbar  v.  Boston  & 
22  L.R.A.(N.S.)  1107;  Robinson  v.  Providence  R.  Corp.,  110  Mass.  26, 
Baker,  5  Cush.  (Mass.)  137,  51  Am.  14  Am.  Rep.  576;  Samuel  v.  Cheney, 
Dec.  54;  Shenk  v.  Philadelphia  Steam  135  Mass.  278,  46  Am.  Rep.  467;  37 
Propeller  Co.,  60  Pa.  St.  109, 100  Am.  L.R.A.  183  note. 
Dec.  541  and  note;  Houston  etc.,-Ry.  9.  5  Ann.  Cas.  101  note.  And  see 
Co,  u.  Adams,  49  Tex.  748,  30  Am.  Singer  t?.  Merchants'  Despatch  Traus- 
Rep.  116;  Missouri  Pac.  Ry.  Co,  v.  portation  Company,  191  Mass.  449,  77 
Heidenheimer,  82  Tex.  195,  17  8.  W,  N.  B.  882,  114  A.  S.  R.  635,  where 
608,  27  A.  S.  R.  861.  goods  conugned  to  the  shipper  were 

6.  Adams  v.  Blankenstein,  2  Cal.  delivered  to  another  person  of  the 
413,  56  Am.  Dee.  350;  Cavallaro  v.  same  name,  and  the  carrier  was  held 
Texas  &  Pacific  Ry.  Co.,  HO  Cal.  348,  not  liable. 
42  Pac.  918,  52  A.  8.  R.  94;  Pacific 
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under  the  control  of  the  proper  consignee,  where  it  is  subsequently 

received  and  accepted  by  him." 

298.  Misdelivery  as  Excused  by  Consignor's  Negligence  or  Ratifi- 
cation.— The  general  rule  holding  the  carrier  liable  for  a  delivery  of 
goods  to  the  wrong  person  does  not  apply  where  the  delivery  is  due  to 
the  negligence  of  the  consignor.  This  is  true,  for  instance,  where  the 
delivery  to  the  wrong  person  is  due  to  the  fact  that  the  goods  are  not 
clearly  marked. And  it  has  been  held  that  common  carriers,  who 
are  engaged  in  the  transmission  and  delivery  of  letters  inclosed  in  en- 
velopes, are  not  liable  for  any  article  of  special  value  inclosed  within 
the  envelope,  or  for  any  loss  beyond  that  of  an  ordinary  letter,  unless 
informed  of  its  value  at  the  time  they  received  the  letter  for  trans- 
mission.But  the  failure  of  the  consignee  of  goods  to  call  for  them 
and  pay  the  freight  within  a  reasonable  time  after  they  reach  their 
destination  will  not  justify  the  carrier  in  delivering  them  to  an  au- 
thorized person,  or  to  a  person  in  violation  of  the  written  direction  of 
the  owner.**  Also,  of  course,  a  delivery  of  goods  by  a  carrier  to  the 
wrong  person  may  be  ratified  by  the  consignor,  and  in  such  a  case 
the  carrier  is  relieved  from  liability.  But  a  simple  demand  by  the 
consignor  for  the  goods  or  their  value  from  the  person  wrongfully 
receiving  them  does  not  amount  to  a  ratification  of  the  wrongful  de- 
livery.'* 

299.  Legal  Process. — ^In  another  portion  of  this  article,  a  loss  of  or 
injury  to  property  arising  from  seizure  or  destruction  by  virtue  of 
public  authority  has  been  treated  in  its  character  as  an  exception  to 
the  general  liability  of  a  carrier  as  an  insurer  of  the  goods  trans- 
ported.** From  liability  for  not  delivering  goods  received  for  car- 
riage, when  they  are,  without  his  fault,  act  or  connivance,  seized  and 
taken  from  his  possesion  by  virtue  of  legal  process  a  common  carrier 
is  excused,  on  very  similar  grounds,  namely,  that  after  their  seizure 
by  an  officer,  by  virtue  of  legal  process,  they  are  in  the  custody  of  the 
law,  and  the  carrier  cannot  comply  with  his  contract  without  a  resist- 
ance of  the  process  and  a  violation  of  law  which  of  course  will 
naturally  not  be  compelled.**    But  when  goods  in  transit  are  taken 

10.  Vincent  t?.  Rather,  31  Tex.  77,      15.  See  supra,  par.  198,  199. 


12.  Hayes  v.  Wells,  Fargo  &  Co.,  v.  Sotille,  134  Ga.  40,  67  S.  E.  414, 
23  Cal.  185,  83  Am.  Dec.  89.  See  28  L.R.A.(N.S.)  139  and  note;  Ohio 
also  in  this  connection  4  Ann,  Cas.  770  &  Mississippi  Railway  Co.  v.  Yohe, 


13.  Midland  Nat.  Bank  v.  Missouri  Indiana,  Illinois  and  Iowa  Railway 

Pae,  Ry.  Co.,  132  Mo.  492,  33  S.  W.  Co.    v.    Doremeyer,   20   Ind.  App. 

521,  S3  A.  S.  R.  505;  Howard  v.  Old  605,  50  N.  E.  497,  67  A.  S.  R.  264 

Dominion  Steamship  Co.,  83  N,  C.  and  note;  Pittsburgh,  etc.  R.  R.  Co.  v. 


98  Am.  Dec.  516. 

11.  5  Ann.  Cas.  102  note. 


16.  StUes  V.  Davis,  1  Black  101,  17 
U.  S.  (L.  ed.)  33;  Southern  Exp.  Co. 


note. 


51    Ind.   181,   19   Am.   Rep.  727; 


158,  35  Am.  Rep.  571. 
14.  5  Ann.  Cas.  102  note. 


Cox,  36  Ind.  App.  291,  73  N.  E.  120, 
114  A.  S.  R.  377  J  Pingree  v.  Detroit, 
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from  the  possession  of  the  carrier,  under  an  attachment  against  the 
owner,  it  is  the  carrier's  duty  immediately  to  notify  him  of  the  fact." 
And  clearly  the  carrier  cannot  make  use  of  the  fact  that  the  prop- 
erty has  been  seized  by  legal  process,  to  shield  himself  from  liability 
for  his  own  negligence.**  Nor  can  a  common  carrier,  having  received 
goods  for  transportation  and  given  a  bill  of  lading,  detain  them  on  his 
own  motion  for  a  debt  due  to  himself  not  connected  with  the  car^ 
riage,*'  and  if  a  carrier  allows  an  officer  to  take  goods  from  its  pos- 
session without  any  warrant  or  legal  process,  the  officer  is  a  trespasser, 
and  the  carrier  is  liable  for  the  goods  in  the  same  manner  as  if  it  had 
allowed  any  other  trespasser  to  take  the  property  out  of  its  custody.** 
So,  in  many  cases  it  has  been  held  that  when  goods  are  taken  from  a 
common  carrier  by  an  officer  or  under  process  of  law,  it  must  be  made 
to  appear,  in  order  to  excuse  the  carrier  from  liability  for  a  failure  to 
deliv^  or  to  return  the  goods  to  the  consignor,  that  the  proceeding  or 
process  under  which  the  seizure  is  made  is  legal  and  valid,  and  au- 
thorizes the  officer  to  make  it,  since  if  the  process  is  void  for  want  of 
jurisdiction  in  the  court  to  issue  it,  or  for  any  other  reason,  it  confers 
no  authority  on  the  officer  to  make  the  seizure,  but  he  becomes  a  mere 
trespasser  in  making  it,  and  the  carrier,  who  is  no  more  obliged  to  sub- 
mit  to  his  acts  under  such  process  than  to  those  of  any  other  wrong- 
doer, himself  becomes  a  wrongdoer  by  delivering  the  goods  by  virtue 
of  such  illegal  process,  and  liable  for  their  value.*  Some  authorities, 
however,  support,  as  being  a  better  rule,  the  view  that  all  that  is  re- 
quired of  the  carrier  is  to  ascertain  that  the  process  is  fair  and  valid 
on  its  face;  the  theory  being  that  if  it  will  justify  the  officer  in  serving 
it,  it  ought  certainly  to  justify  the  carrier  in  yielding  to  it* 

300.  Quarantine  and  Customs  Regulations. — Where  a  carrier  is 
sued  by  a  consignor  for  a  failure  to  deliver  goods,  and  it  interposes 
the  defense  that  delivery  was  prevented  by  the  enforcement  of  a 
quarantine  regulation  by  the  municipal  authorities,  it  must  show, 
in  order  to  escape  liability,  not  only  that  it  was  ordered  by  the  authori- 

Lansing,  and  Northern  Railroad  Co.,  939,  48  Am.  Rep.  251. 

66  Mich.  143,  33  N.  W.  298,  11  A.  S.  20.  Bennett  v.  American  Exp.  Co., 

R.  470  and  note;  Jewett  v.  OUen,  18  83  Me.  236,  22  AU.  159,  23  A.  S.  R. 

Ore.  419,  23  Pac.  262, 17  A.  S.  R.  745  ;  774,  13  L.R.A.  33  and  note. 

Kohn  V.  Richmond  &  Danville  R.  Co.,  1.  Simpson  v.  Dufonr,  126  Ind.  322, 

37  S.  C.  1,  16  S.  E.  376,  34  A.  S.  R.  26  N.  E.  69,  22  A.  S.  R.  590;  Edwards 

726  and  note,  24  L.R.A.  100.  v.  White  Line  Transit  Company,  104 

9  L.R.A.  264  note;  13  L.R.A.  36  Mass.  159,  6  Am.  Rep.  213;  Kiff  v. 

note.  Old  Colony  &  Newport  Railway  Com- 

17.  Ohio,  etc.,  R.  Co.  v.  Yobe,  51  pany,  117  Mass.  591, 19  Am.  Rep.  429 ; 
Ind.  181,  19  Am.  Rep.  727;  Jewett  v.  Gibbons  v.  Farwell,  63  Mich.  344,  29 
Olsen,  18  Ore.  419,  23  Pac.  262,  17  A.  N.  W.  855,  6  A.  S.  R.  301. 

S.  R.  745.  13  L.R.A.  36  note;  5  Ann.  Caa.  102 

18.  Ohio,  etc.,  R.  Co.  v.  Tohe,  51  note. 

Ind.  181, 19  Am.  Rep..  727.  2.  34  A.  S.  R.  735  note. 

19.  Fharr  v.  CoUms,  35  La.  Ann. 
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ties  not  to  deliver  the  goode,  and  acted  on  such  order  alone,  but,  fur* 
ther,  that  the  authorities  were  prepared  to  enforce  the  order  by  force, 
if  necessary,  and  that  it  yielded  obedience  to  the  order  because  of  that 
fact  In  such  a  case  the  carrier  need  not  go  to  the  extent  of  actual 
collision  with  force  mu^aled  by  the  authorities  to  enforce  the  regula- 
tion, but  it  must  show  that  its  action  in  failing  or  refusing  to  deliver 
the  goods  was  due  to  such  force  existing  and  capable  of  controlling 
its  actions.  "When  that  is  shown,  the  carrier  cannot  be  held  liable 
although  as  a  matter  of  fact  the  quarantine  ordinance  did  not  apply 
to  the  articles  shipped.'  As  respects  dutiable  goods  it  seems  that  a 
delivery  thereof  is  complete  when  they  are  delivered  to  the  customs 
authorities  as  required  by  the  law  and  usuage  of  the  port,*  since  of 
course  a  delivery  cannot  be  required  of  a  carrier  in  violation  of  the 
revenue  laws.* 

301.  Stoppage  in  Transitu  as  Excusing  Nondelivery. — The  non- 
delivery of  goods  by  a  common  carrier  is  excused  also  when  the  con- 
signor exercises  his  right  of  stoppage  in  transitu.*  Stoppage  in 
transitu  is  a  right  which  the  vendor  of  goods  on  credit  has  to  recall 
them,  OT  retake  them,  on  the  discovery  of  the  insolvency  of  the 
vendee,  and  it  continues  so  long  as  the  carrier  remains  in  the  posses- 
sion and  control  of  the  goods,  or  until  there  has  been  an  actual  or  con- 
structive delivery  to  the  vendee,  or  some  third  person  has  acquired  a 
bona  fide  right  to  them.'  Since  this  subject  in  its  entirety  is  properly 
treated  elsewhere  in  this  work,*  it  will  be  considered  here  only  in  so 
far  as  it  vitally  affects  the  rights  and  responsibilities  of  the  carrier 
in  the  performance  of  its  general  duty  to  make  a  proper  delivery. 
Stoppage  in  ^nsitu  may  be  effected  by  notice  to  the  carrier,  and  con- 
sequently actual  seizure  of  the  goods  before  they  come  into  the  hands 
of  the  vendee  is  not  essential.^  If  the  carrier,  on  demand  by  the 
vendor,  while  the  latter's  right  of  stoppage  continues,  declines  to  re- 
deliver to  the  vendor,  or  delivers  to  the  vendee,  he  will  become  liable 

3.  Alabama  &  Vicksbni^  Railway  Boston  &  Albany  Railroad  Company, 
Co.  V.  Tirelli,  93  Miss.  797,  48  So.  962,  179  Mass.  228,  60  N.  E.  548,  88  A. 
136  A.  S.  R.  559,  17  Ann.  Cas.  879  S.  R.  375,  54  L.R.A.  435;  Farrdl  v. 
and  note,  21  L.R.A.(N.S.)  731.  Richmond  &  Danville  R.  Co.,  102  N. 

4.  6  Ann.  Cas.  19  note.  C.  390,  9  S.  E.  302,  11  A.  S.  R.  760, 
6.  Chicago,  etc.,  R.  Co.  v.  Sawyer,  3  L.R.A.  647  and  note. 

69  HI.  285,  18  Am.  Rep.  613;  Red-  23  Eng.  Rnl.  Cas.  427  note, 

mond  V.  Liverpod  N.  T.  &  P.  Steamr  But  a  seizure  by  an  officer  under 

boat  Co.,  46  N.  Y.  578,  7  Am.  Rep.  legal  process  in  favor  of  some  other 

390.  creditor  does  not  destroy  the  right. 

6.  Missouri  Pac.  Ry.  Co.  v.  Heiden-  Racko:  v.  Donovan,  13  Kan.  251,  19 

beimer,  82  Tex.  195, 17  S.  W.  608,  27  Am.  Rep.  84. 

A.  S.  R.  861.  8.  See  generally,  Salbs; 

T.  Hanse  v.  Judson,  4  Dana  (Ky.)  9.  Rncker  v.  Donovan,  13  Kan.  251, 

7,  29  Am.  Dee.  377  and  note;  New-  19  Am.  Rep.  84  and  note, 

hall  V.  Vargas,  15  Me.  314,  33  Am.  23  Eng.  Rul^  Cas.  415  note. 
Dee.  617 ;  Brewer  Lumber  Company  v. 
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as  for  a  conversion.*'  And  a  notice  by  the  voidor,  without  an  ex- 
press demand  to  redeliver  the  goods,  is  sufficient  to  charge  the  carrier, 
if  the  latter  is  clearly  informed  that  it  is  the  intention  and  desire  of 
the  vendor  to  exercise  his  right  of  stoppage.**  Wo  particular  form  of 
notice  and  demand  is  required.**  Notice  to  the  agent  of  the  carrier, 
who  in  the  regular  course  of  his  agency  is  in  the  actual  custody  of  the 
goods  at  the  time  the  notice  is  given,  is  notice  to  the  carrier**  The 
notice  need  not  however  be  given  to  the  person  in  actual  possession 
of  the  goods;  it  may  be  given  to  the  principal.  But  in  the  latter  case, 
to  be  effectual,  it  must  be  given  at  such  time  and  under  such  circum- 
stances that  the  principal,  by  the  exercise  of  reasonable  care  and  dili- 
gence, may  communicate  it  to  his  agent  in  time  to  prevent  a  delivery 
of  the  goods  to  the  buyer.** 

302.  Stoppage  in  Transitu  as  Not  Ezcasing  Nondelivery. — In 
order  that  the  consignor's  act  in  stopping  goods  in  transit  may  be  re- 
lied on  by  a  carrier  as  a  defense  for  a  failure  to  deliver,  it  must,  how- 
ever, be  shown  that  the  consignor  had  such  right,  and  as  has  been 
already  stated,**  this  right  ceases  where  there  has  been  a  delivery 
actual  or  constructive  to  the  vendee.**  Thus  where  the  consignee  of 
a  vendee  went  to  the  place  where  the  goods  were,  after  their  arrival, 
and  put  his  mark  on  them,  but  did  not  take  them  away,  because  they 
had  been  attached  there  by  a  creditor  of  the  bankrupt,  it  was  held  that 
the  consignor  could  not  afterwards  stop  them,  because  they  were 
not  then  in  transituV  Similarly  the  right  to  stop  goods  in  transitu 
is  at  an  end  where  goods  have  been  duly  demanded  of  the  carrier  by 
the  consignee  (the  freight  or  hire  having  Iwen  paid  or  tendered),  and 
delivery  was  refused.*^  But  a  delivery  of  part  of  a  consignment  of 
goods  does  not  operate  as  a  constructive  delivery  of  the  remainder  so 

10.  Allen  V,  Blaine  Cent.  Railroad  right  of  stoppage  is  terminated  if  the 
Co.,  79  Me.  327,  9  Atl,  895, 1  A.  S.  R.  buyer  to  whom  goods  have  been  con- 
310  and  note;  Rosenthal  v.  Weir,  170  signed  in  the  hands  of  a  carrier  takes 
N.  Y.  148,  63  N.  E.  65,  57  L-RJl.  527;  the  goods  out  of  the  carrier's  hands 
Litt  V.  Cowley,  7  Taunt.  169,  2  E.  C.  with  the  tatter's  consent,  before  their 
L.  168, 17  Rev,  Rep.  482, 23  Eng.  Rol.  arrival  at  the  place  of  consignment. 
Cas.  411  and  note.  London  &  North  Western  Railway  Co. 

11.  Jones  «.  Earl,  37  Cal.  630,  99  v.  Bartlett,  7  H.  &  N.  400,  31  L.  J. 
Am.  Dec.  338.  Exch.  92,  5  L.  T.  N.  S.  399,  10  W.  R. 

12.  Racker  v>  Donovan,  13  Kan.  251,  109,  23  Eng.  Rul.  Cas.  434  and  note. 
19  Am.  Rep.  84.  17.  EUis  v.  Hunt,  3  T.  R.  464,  1 

1  A.  8.  R.  312  note;  23  Eng.  Rul.  Rev,  Rep.  743,  23  Eng.  Rul.  Cas.  416. 

Caa.  415  note.  18.  Bird  v.  Brown.  4  Exeh.  786,  19 

13.  Jones  v.  Earl,  37  Cel.  630,  99  L.  J.  Exeh.  154, 14  Jnr.  132,  23  Eng. 
Am.  Dee.  338.  Rul.  Cas.  422. 

14.  Rosenthal  v.  Weir,  170  N.  T.  For  a  variety  of  eireumstances  un- 
148,  63  N.  E.  65,  57  L.R.A.  527.  der  wbieh  the  tranntua  will  be  de- 

23  Eng.  Rnl.  Cas.  414  note,  dared  to  have  terminated  see  23  Eng. 

16.  See  infra,  par.  301.  Rnl.  Cas.  427  et  seq.,  note. 

16.  And  it  seems  that  the  ovriors 
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as  to  defeat  a  stoppage  in  tranaitu,^*  unless  it  clearly  appears  that  such 
partial  delivery  was  intended  to  operate  as  a  delivery  of  the  whole.** 
AlsOj  since  a  bill  of  lading  is  a  quasi  negotiable  instrument  symboliz- 
ing the  property  described  therein,  the  delivery  of  the  bill,  with  an  as- 
signment indorsed  thereon,  transfers  to  an  assignee  in  good  faith  and 
for  value  a  perfect  title  to  the  goods,  thus  defeating  the  seller's  right 
to  stoppage  in  transitu,  even  though  the  goods  are  actually  in  transit 
at  the  time  of  the  assignment.^  Moreover,  the  fact  that  the  carrier 
was  notified  to  stop  the  goods  before  the  vendee  indorsed  the  bill  of 
lading  in  the  usual  course  of  business  to  the  assignee,  if  the  latter  in 
good  faith,  and  without  knowledge  of  the  insolvency  or  of  the  stoppage, 
advanced  money  thereon,  does  not  affect  his  right  on  tender  of  the 
freight  and  charges,  to  receive  the  goods  from  tiie  carrier  as  against 
the  vendor.*  Where  the  holder  of  a  bill  of  lading  claims  the  goods  of 
the  carrier  and  the  vendor  also  claims  them,  it  is  for  the  carrier  to 
determine  at  his  peril  which  has  the  better  title,  or  he  may  intervene 
in  a  suit  by  either  and  interplead.' 


303.  Action  against  Shipper  for  Breach  of  Contract. — A  carrier 
as  has  been  seen,  is  under  an  obligation  imposed  by  law  to  accept  and 
carry  goods  offered  for  transportation  when  a  proper  tender  tiiereof 
is  made.  Where,  however,  the  carrier  has  accepted  goods  for  carriage 
or  has  agreed  to  furnish  cars,  a  contractual  relation  arisra,  the  obli- 
gations of  which  are  reciprocal,  and  either  party  may  sue  in  the  event 
of  a  breach.  Consequently,  a  breach  by  a  shipper  of  a  contract  with  a 
carrier  for  the  transportation  of  goods  or  property  warrants  a  recovery 
by  the  carrier  for  the  profits  that  would  have  been  made  had  it  not 
been  for  the  breach,  and  the  general  measure  of  damages  is  the  differ- 
ence between  the  cost  of  transportation  and  the  contract  price.  But 
the  carrier  is  not  entitled  to  the  full  contract  price,  and  it  is  thought 
that  no  recovery  could  be  had  if  the  profits  were  contingent  or  uncer- 
tain, or  if  they  were  to  arise,  not  from  the  contract  for  carriage,  but 
from  some  collateral  enterprise.  Thus,  one  who  enters  into  a  contract 
to  take  a  specified  quantity  of  poles  and  lo^  to  a  certain  place  for  a 
specified  price,  the  performance  of  which  is  prevented  by  the  owner's 
selling  the  timber  shortly  afterwards,  is  entitled  to  recover  for  such 

19.  Jeffris  V.  Fitchburg  R.  Co.,  93  Am.  Dec.  188;  Missouri  Pac.  Ry.  Co. 
Wis.  250,  67  N.  W.  424,  57  A.  S.  R.  v.  Heidenheimer,  82  Tex.  195,  17  S. 


20.  29  Am.  Dee.  391  note;  19  Am.  2.  Kewball  v.  Central  Pac.  Railroad 
ep.  92  note.  Co.,  51  Cal.  345,  21  Am.  Rep.  713. 

1.  Chandler  v.  Falton,  10  Tex.  2,  60     3.  23  Eng.  Rol.  Cas.  415  note. 
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bleach  what  he  could  have  made  by  its  fulfilment,  together  with  the 
immediate  loss  he  sustained  in  preparing  to  perform  ^e  contiw^  by 
sending  men  for  that  purpose.*  The  same  rule  applies  where  the 
breach  is  by  one  carrier  of  a  contract  with  another  carrier  for  the 
continued  transportation  of  goods  shipped  with  the  former.  Thus, 
a  railroad  company  having  an  arrangement  with  a  ferry  company 
to  employ  the  ferry  in  all  cases  in  which  it  engaged  in  contracts  for 
transportation  of  property  beyond  the  terminus  of  its  road  is  liable  to 
the  ferry  company,  where  it  gives  its  ferry  to  another  company,  for 
all  profits  lost  by  the  ferry  company  by  reason  of  l^e  breach  * 

304.  Injuries  Rraulting  from  Character  of  Goods. — ^Not  only  is 
the  owner  of  chattels  sent  by  a  common  carrier  not  insured  by  the 
carrier  against  their  explosion,  fermentation,  putrefaction,  dissolu- 
tion, spontaneous  combustion,  growth,  decay,  disease  or  death,*  but 
he  may  be  liable  to  the  carrier  for  damage  caused  by  such  natural  pro- 
cess, or  by  the  insufficiency  of  his  casks,  boxes  or  fastenings,  or  other 
undisclosed  unfitness  of  his  property  for  the  journey  on  which  it  is  sent. 
Instead  of  being  insured  against  his  own  negligence,  he  may  be  an- 
swerable for  injuries  which  it  inflicts  on  the  cEurier.^  So  it  is  very 
generally  held  that  a  shipper  who  employs  a  carrier  to  carry  an  article 
of  such  dangerous  nature  as  to  . require  extraordinary  care  in  its  con- 
veyance must  communicate  the  fact  to  the  carrier  or  he  will  be  re- 
sponsible for  any  injury  resulting  from  his  omission.*  Thus  where 
a  shipper  knowingly  delivers  an  apparently  harmless  package  con- 
taining a  dangerous  and  explosive  substance  to  a  common  carrier  for 
transportation,  without  giving  him  notice  of  its  contents,  he  may  be 
held  liable  for  the  damages  caused  by  its  explosion  while  the  carrier 
is  transporting  it  in  ignorance  of  its  contents,  and  with  care  duly 
adapted  to  its  apparent  nature.' 

305.  Action  against  Third  Person  for  Injury  to  Goods. — As  has 
been  already  seen,**  the  liability  of  a  common  carrier  is  that  of  an 
insurer,  and  he  is  not  in  any  degree  relieved  of  this  .extraordinary  re- 
sponsibility to  the  owner  of  goods  carried  merely  because  an  injury 
may  have  resulted  thereto  from  the  torts  of  a  third  person.*^    On  the 

4.  53  L.B.A.  83  note.  Standard  Oil  Co.  tJ.  Tierney,  92  Ky. 

6.  Wiggins  Ferry  Co.  v.  Chicago,  367,  17  S.  W.  1025,  36  A.  S.  R.  595, 
etc,  R.  Co.,  73  Mo.  389,  39  Am.  Rep.  14  L.B.A.  677,  in  which,  while  the 
519.  action  was  brought  for  personal  in- 

53  LJC.A.  84  note.  juries,  the  general  principle  stated 

6.  See  infra,  par.  200,  201.  above  was  upheld. 

7.  Bixford  V.  Smith,  52  K.  H.  355,  9.  96  Am.  Dec.  685  note;  36  L.RJI. 
13  Am.  Rep.  42.  648  note. 

8.  Nitro-glycerine  Case,  15  Wall.     10.  See  aupra,  par.  175. 

524,  21  U.  S.  (L.  ed.)  206  (Discussed,     11.  The  Farmer  v.  McCrav,  26  Ala. 
not  decided) ;  Carter  v.  Towne,  98  189,  62  Am.  Dec  718^  overruled  on 
Mass.  567,  96  Am.  Dec.  682  and  note  another  point  in  Harris  «.  I^t,  31 
36   L.R.A.   648   note.     See   also  Ala.  639. 
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other  hand,  a  carrier  has  some  measure  of  protection  from  the  wrong- 
ful acta  of  osiers  affecting  the  safety  of  property  transported,  in  that 
as  soon  as  goods  are  delivered  to  a  carrier  for  transportation  the  law 
v^ts  in  him  a  special  property  which  authorizes  him  to  maintain  an 
action  against  any  person  who  disturbs  his  possession  or  does  any 
injury  to  the  goods.^'  And  in  general  it  may  be  said  that  a  carrier 
may  resort  to  any  means  for  the  protection  of  the  property  carried  to 
which  the  absolute  owner  could  have  recourse,  and  so  m  the  event 
of  its  complete  destruction  may  recover  its  full  value  from  the  wrong- 
doer who  destroys  it.  This  is  true  although  the  real  owner  may  also 
have  an  action  against  the  same  wrongdoer  for  the  value  of  the  prop- 
erty destroyed,**  although  of  course  a  recovery  and  satisfaction  by  the 
carrier  bars  an  action  by  the  owner  of  the  goods  for  the  same  injury.** 
306.  Carrier's  Rights  as  Respects  Insurance. — ^It  is  well  settled 
that  a  common  carrier  like  any  other  person  having  either  the  general 
property  or  a  peculiar  interest  in  goods  may,  in  order  to  protect  him- 
self against  his  own  responsibility,  as  well  as  to  secure  his  lien,  cause 
the  property  in  his  custody  to  be  insured  to  its  full  value,  and  the 
policy  need  not  specify  the  nature  of  his  interest.  And  this  right  to 
insure  extends  even  to  losses  occasioned  by  his  own  negligence  or  that 
of  his  servants.**  Moreover  it  seems  to  be  equally  the  carrier's  right 
to  stipulate  for  Ihe  benefit  of  any  insurance  effected  by  the  shipper,** 
and  in  such  a  case,  if  it  appears  that  the  owner  has  insurance  at  the 
time  of  the  loss,  which  may  be  made  available  to  the  carrier,  or  which 
he  has  collected  without  condition,  before  bringing  suit  against  the 
carrier,  and  which  he  wrongfully  refuses  to  allow  the  carrier  the 
benefit  of,  a  counterclaim  therefor  may  be  sustained  in  favor  of  the 
carrier.*'  However,  such  a  clause  does  not  compel  a  shipper  to  in- 
sure for  the  carrier's  benefit,  but  on  the  contrary  a  clause  in  a  bill  of 
lading  stipulating  that  the  owner,  shipper,  and  consignee  severally 
shall  cause  the  goods  to  be  insured,  and  look  only  to  said  insurance 

12.  Hardman  u.  Brett,  37  Fed.  803,  v.  Pennsylvania  R.  Co.,  166  Pa.  St. 
2  L.R.A.  173.  The  Farmer  v.  Mc-  184,  30  Atl.  948,  45  A.  S.  R.  674,  27 
Crow,  26  Ala.  189,  62  Am.  Dec.  718,  L.R.A.  228;  Britisli  &  Foreign  Marine 
overruled  on  another  point  in  Harris  Ins.  Co.  v.  Gulf,  C.  &  S.  F,  Ry.  Co., 
13.  Plant,  31  Ala.  639.  63  Tex.  475,  51  Am.  Rep.  661. 

And  see  Bailments,  vol.  3,  p.  127,  47  L.R.A.(N.S.)  196  note. 

13.  Pittsburg,  etc.,  Ry.  Co.  v.  Chi-  16.  Liverpool  &  Great  Western 
cago,  242  111.  178,  89  N.  E.  1022,  134  Steam  Company  v.  Phenix  Insurance 
A.  S.  R.  316,  44  L.R.A.(N.S.)  3.58.  Company,  129  U.  S.  397,  9  S.  Ct.  469, 

14.  The  Farmer  r.  McCraw,  26  Ala.  32  U.  S.  (L.  ed.)  788;  British  &  For- 
189,  62  Am.  Dec.  718,  overruled  on  eign  Marine  Insurance  Company  c. 
another  point  in  Harris  v.  Plant,  31  Gulf,  C.  &  S.  F.  Railway  Company, 
Ala.  639.  63  Tex.  475,  51  Am.  Rep.  661. 

15.  Phoenix  Insurance  Companv  v.  17.  Inman  v.  South  Carolina  Ry. 
Erie  &  Western  Transportation  Com-  Co.,  129  U.  S.  128,  9  S.  Ct.  249,  32 
pany,  117  U.  S.  312,  6  S.  Ct.  750,  TJ.  S.  (L.  ed.)  612. 

U76,  29  U.  8.  (L.  ed.)  873;  Willock 
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for  compensation  in  case  of  lc»s,  the  carrier  in  such  case  being  allowed 
the  benefit  of  the  insurance,  where  the  loss  occurs  from  any  cause 
rendering  the  carrier  or  its  agents  liable  therefor,  will  generally  be 
deemed  void  as  against  public  policy,**  Where  a  carrier  insures  goods 
for  account  of  whom  it  may  concern,  and  collects  the  insurance  on 
them  on  the  loss  thereof  by  Are,  and  it  further  appears  that  he  is  not 
liable  for  the  loss  to  the  shippers,  because  of  limitation  of  liability 
proceedings  or  contractual  limitations,  he  must  account  to  them  for 
the  money  collected,  and  cannot  retain  the  same  for  his  own  use.'* 
307.  Sale  of  Goods  by  Carrier.-^Without  other  authority  than  tliat 
which  he  has  as  carrier,  a  common  carrier  has  ordinarily  no  right  to 
sell  goods  intarusted  to  him  for  conveyance.  If  he  does  so  the  sale  is 
a  conversion ;  it  passes  no  title  to  the  purchaser,  and  the  latter  will  be 
responsible  to  the  owner  for  the  goods  sold.^"  Pressing  necessity  may 
occa^onally  invest  a  carrier  with  authority  to  sell  in  the  interest  of 
the  owner  and  to  save  the  latter  from  a  greater  loss,*  as  where  a  cargo 
of  goods  is  damaged,  or  cannot  be  carried  to  its  port  of  destination  or 
would  be  worthless  on  its  arrival  there.*  But  whenever  it  is  practica- 
ble to  communicate  with  the  owner  or  others  interested  in  a  ^ip- 
ment,  even  though  the  goods  are  perishable,  it  is  the  duty  of  the  car- 
rier to  do  so,  and  to  receive  directions  before  disposing  of  the  property.* 
Good  faith  in  selling  a  damaged  cargo  and  the  honest  exercise  of  dis- 
cretion on  the  part  of  a  master  will  not  protect  him  or  his  employere, 
if  there  in  fact  existed  no  necessity  for  the  sale.^  Even  where  charges 
for  caniage  remain  unpaid,*  or  the  consignee  is  absent  or  refuses  to 
receive  the  goods  when  tendered,*  the  carrier  cannot  of  his  own  mere 
motion,  without  the  aid  of  some  enabling  statute,  summarily  dispose 
of  the  goods;  he  has  his  lien  and  can  retain  and  store  them  until 
payment  of  the  sum  for  which  they  are  chargeable,'  but  except  under 

18.  Willoek  v.  Pennsylvania  E.  Co.,  2.  Saltus  v.  Everett,  20  Wend.  (N. 
166  Pa.  St.  184,  30  Atl.  948,  45  A.  Y.)  267,  32  Am.  Dec  541. 

S.  R.  674,  27  L.R.A.  228.  25  Am.  Dec.  616  note. 

19.  Symmers  v.  Carroll,  207  N.  Y.  3.  Alabama  Great  Southern  Rail- 
632,  101  N.  E.  698,  47  L.R.A.(N.S.)  road  Company  v.  McKenzie,  139  Ga. 
196  and  note.  410,  77  S.  E.  647,  45  L.R.A.(N.S.) 

20.  Central  of  Georgia  Ry.  Co.  v.  18  and  note. 

Chicago  Portrait  Co.,  122  Ga.  11,  49  4.  Myera  v.  Bavmore,  10  Pa.  St. 

S.  E.  727,  106  A.  S.  R.  87;  Cassilay  114,  49  Am.  Dec.  586. 

«.  Yoang,  4  B.  Mon.  (Ky.)  265,  39  B.  Chicago,  R.  I.  &  Pac.  R.  Co.  «. 

Am.  Dee.  505;  Bailey  v.  Shaw,  £4  N.  Pfeifer,  90  Ark.  524,  119  S.  W.  642, 

H.  297,  55  Am.  Dec.  241.  22  L.Rjl.(N.S.)  U07;  Hunt  v.  Hask- 

,52  Am.  Dec.  288  note;  25  L.R.A.  ell,  24  Me.  339,  41  Am.  Dec.  387; 

(N.S.)  781  note.  Briggs  tj.  Boston,  etc.,  R.  Co.,  6  Altai 

1.  American  Exp.  Co.  v.  Smith,  33  (Mass.)  246,  83  Am.  Dec.  626. 

Ohio  St.  511,  31  Am.  Rep.  561:  Dud-  6.  Chesapeake  &  O.  Ry.  Co.  t>. 

ley  V.  Chicago,  etc.,  Ry.  Co.,  58  "U'.  Saulsbury,  126  Kv.  179,  103  S.  W. 

Va.  604,  52  S.  E.  718,  112  A.  S.  R.  254,  12  LJl.A.(N.S.)  431. 

1027,  3  LJl.A.(N.S.)  1135.  7.  See  supra,  par.  320. 
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judicial  order  or  legal  process  he  cannot  sell.*  Moreover,  even  if  the 
goods  are  of  a  perishable  nature  and  it  becomes  a  matter  of  necessity 
to  sell,  the  carrier  must  tirst  consider  what  is  best  to  be  done  for  the 
owner,  for  there  is  a  trust  Imposed  on  him  in  reference  to  the  goods 
which  the  law  will  not  permit  him  to  ignore  in  order  that  he  may 
make  his  own  lien  effectual.  He  may  sell  in  such  case,  not  by  virtue 
of  his  lien,  but  by  virtue  of  his  trust  relation  to  the  owner,  and  in  the 
interest  of  the  owner .»  Out  of  the  price  he  may  unquestionably  re- 
tain his  freight  and  charges,^**  but  he  sells  in  such  case  in  the  interest 
of  the  owner  and  not  by  virtue  of  his  lien.  He  continues  in  his  just 
relation  to  the  owner  and  is  bound  to  all  the  fidelity  of  other  agente. 
Thus  it  is  said  that  in  such  a  case  he  becomes,  by  mere  intendment 
and  authority  of  law,  the  agent  of  all  concerned,  and,  on  unquestion- 
able proof  of  necessity,  he  may  sell  the  goods.  But  goods  must  be 
perishable,  and  the  sale  must  be  one  of  absolute  necessity  to  the  own- 
ers.*' If,  however,  a  carrier  sells  without  warrant  but  the  owner 
regains  possession  by  buying  them  in,  the  latter,  in  an  action  of  trover 
therefor,  can  recover  only  whatever  damages  he  sustained  in  regain- 
ing the  possession.'*  In  some  jurisdictions  statutes  exist  authoriz- 
ing a  sale.  But  where  a  sale  is  allowed  it  must  be  conducted  strictly 
in  accordance  with  the  terms  of  the  statute."  And  in  selling  freight 
a  carrier  must  act  fairly.  Thus  it  has  been  held  that  a  carrier  is 
bound  to  use  reasonable  diligence  to  ascertain  the  character  of  pack- 
ages from  external  indications,  and  to  communicate  his  knowledge 
to  bidders  at  a  sale,  and  if  he  fails  to  do  so,  and  sells  valuable  frei^t 
to  a  favorite  having  superior  knowledge,  at  a  nominal  price,  he  and 
the  purchaser  are  liable  to  an  action  of  damages  by  the  injured 
party.** 

Charges  in  General 

308.  General  Right  to  and  Amount  of  Compensation. — While  the 
law  makes  it  the  duty  of  every  common  carrier  to  receive  and  carry 
all  goods  reasonably  offered  for  transportation,'^  it,  on  the  other 
hand,  authorizes  a  reasonable  reward  to  be  charged  for  the  service.'* 

8.  Hunt  V.  Haskell,  24  Me.  339,  41  12.  Hunt  v.  Haskell,  24  Me.  339,  41 
Am.  Dee.  387.  Am.  Dee.  387. 

9.  Rankin  v.  Memphis  &  C.  Packet  13.  Chesapeake  &  O.  Ky.  Co.  v. 
Co.,  9  Heisk.  (Tenn.)  564.  24  Am.  Saulsburry,  126  Ky.  179,  103  S.  W. 
Rep.  339.  254,  12  L.R.A.(N.S.)  431. 

10.  Dudley  v.  Chicago,  etc.,  Ry.  Co.,      45  L.RA.(N.S.)  21  note. 

58  W.  Va.  604,  52  S.  E.  718,  112  A.  14.  Nathan  v.  Shivers,  71  Ala.  117, 
S.  R.  1027,  3  L.R.A.(N.S.)  1135.         46  Am.  Rep.  303. 

11.  American  Esp.  Co.  v.  Smitii,  33      16.  See  supra,  par.  137. 

Ohio  St.  511,  31  Am.  Rep.  561;  Ran-  16.  Wheeler  v.  Northern  Colorado 
kin  V.  Memphis  &  C.  Packet  Co.,  9  Irrigation  Co.,  10  Colo.  582,  17  Pac. 
Heisk.  (Tenn.)  564^  24  Am.  Rep.  339.  487,  3  A.  S.  R.  603;  JobnBon  v.  Pensa- 
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At  common  law  the  amount  to  be  paid  is  largely  subject  to  the  private 
agreement  of  the  parties,*'  the  carrier,  however,  being  allowed  to 
exact  no  more  than  what  under  the  circumstances  would  be  deemed 
to  be  a  reasonable  rate.  In  the  absence  of  an  express  stipulation  as  to 
the  amount  to  be  charged  for  freight,  the  law  implies  an  agreement  to 
pay  the  carrier  a  reasonable  sum  for  the  transportation,  which  the 
carrier  can  recover  on  a  quantum  meruit.*^  What  is  a  reasonable 
rate  varies  greatly  with  the  circumstances,  and  is  a  question  on  which 
the  court,  in  the  absence  of  legislative  regulation,  must  decide  when 
controversies  arise.**  In  general,  however,  it  may  be  said  that  the 
carrier  ia  entitled  to  demand  a  rate  for  its  services  in  full  proportion 
to  the  character  of  its  liability  and  the  magnitude  of  the  risk  as- 
sumed.^** Therefore,  as  the  carrier's  liability  is  that  of  an  insurer  not 
only  may  the  price  of  transportation  include  a  reasonable  premium 
for  this  kind  of  insurance,*  but  it  may  also  be  graduated  according  to 
the  value  of  the  article  to  be  carried,  since  the  greater  the  worth  of 
the  goods  to  be  transported,  the  greater  the  responsibility  in  case  of 
loss*  That  every  railroad  company  is  entitled  to  charge  and  receive 
extra  compensation  for  extra  services  rendered  after  the  arrival  of 
freight  at  its  destination,  such  as  reconsignment  charges,  car-senuce 
or  switching  charges,  demurrage,'  and  the  like,  is  now  definitely  set- 
tled.*  But  of  course  a  carrier  is  not  entitled  to  compensation  for 

cola,  etc.,  R.  Co.,  16  Fla.  623,  36  Am.      17.  Louisville,    Evansville    &  St. 

Rep.  731 ;  Western  Transportation  Co.  Lonis  R.  Co.  v.  Wilson,  119  Ind.  352, 

V.  Newhall,  24  111.  466,  76  Am.  Dee.  21  N.  E.  341,  4  L.R.A.  244. 

760:  Chicago,  Burlington,  &  Quincy      18.  Knox  v.  Rives,  14  Ala.  240,  48 

Railroad  Co.  r.  Jones,  149  111.  361,  Am.  Dec  97;  Louisville,  Evansville  & 

37  N.  E.  247, 41  A.  S.  R.278, 24  L.R.A.  St.  Lonis  R.  Co.  v.  Wilson,  119  Ind. 

141;  Cook  V.  Chicago,  etc.,  Ry.  Co.,  352,  21  N.  E.  341,  4  L.R.A.  244  and 

81  la.  551,  46  N.  W.  1080,  25  A.  S.  R.  note. 

512,  9  L.R.A.  764;  Fitchburg  &  Wor-      49  A.  S.  R.  613  note. 

cester  R.  Co.  v.  Hanna.  6  Gray  (Mass.)      19.  Chicago,  etc.,  R.  Co.  r.  Jones, 

r)39,  66  Am.  Dec.  427;  Finn  v.  Western  149  111.  361,  37  N.  E.  247,  41  A.  S.  R. 

Railroad  Corporation,  112  Mass.  524,  278,  24  L.R.A.  141. 

17  Am.  Rep.  128;  State  c.  Republican      9  L.R.A.  759  note. 

Valley  Railroad  Company,  17  Neb.      20.  Baldwin  v.  American  Express 

647,  24  N.  W.  329,  52  Am.  Rep.  424;  Company,  23  111.  197,  74  Am.  Dec. 

McDuffee  v.  Portland  &  Rochester  R.  190;  Duntlev  v.  Boston  &  Maine  R. 

Co.,  52  N.  H.  430,  13  Am.  Rep.  72;  Co.,  66  N.  H.  263,  20  Atl.  327,  49  A. 

HoUister  v,  Nowlen,  19  Wend.  (N.  Y.)  S.  R.  610,  9  L.R.A.  449. 

234.  32  Am.  Dec.  455;  Cole  v.  Good-      1.  Moses  v.  Boston  &  Maine  R.  Co., 

win,  19  Wend.  (N.  Y.)  251,  32  Am.  24  N.  H.  71,  55  Am.  Dee.  222. 

Dee.  470;  Dorr  v.  New  Jersey  Steam      2.  Rosenfeld  v.  Peoria,  etc.,  R.  Co., 

Navigation  Co.,  11  N.  Y.  485,  62  Am.  103  Ind.  121,  2  N.  E.  344,  53  Am. 

Dec.  125;  Pennsylvania  Railroad  Co.  v.  Rep.  500;  Magnin  d.  Dinsmore,  62  N. 

Midvale  Steel  Co.,  201  Pa.  St.  624,  51  Y.  35,  20  Am.  Rep.  442. 

Atl.  313,  88  A.  S.  R.  836;  State  v.      3.  As  to  demurrage  see  infra,  par. 

Central  Vermont  Ry.  Co.,  81  Vt.  463,  317. 

71  AU.  194,  130  A.  S.  E.  1065.  4.  Southern  Rv.  Co.  v.  St.  Louis 

0  LJi.A.  759  note.  Hay,  etc.  Co.,  214  U.  S.  297,  29  S. 
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services  rendered  on  its  own  mere  motion  without  any  request  there- 
for by  the  shipper  or  consignee.  Thus,  if  a  common  carrier  by  water, 
after  landing  goods  at  the  wharf  in  the  city  to  which  they  are  con- 
signed, voluntarily  assumes  the  delivery  of  them  to  the  consignee  at 
his  place  of  business,  no  right  to  compensation  for  cartage  arises.* 
Also,  it  is  well  to  bear  constantly  in  mind  the  fact  that  there  are  com- 
mon in  nearly  all  states  constitutional  and  legislative  provisions  which 
more  or  less  directly  affect  the  question  as  to  the  character,  amounti 
and  kind  of  a  charge  which  the  carrier  can  legally  exact,  while  in  ad- 
dition there  exists  important  federal  legislation  on  the  subject  in 
the  shape  of  the  Interstate  Commerce  Act  and  its  amendments.  The 
nature,  extent,  and  effect  of  governmental  regulations  on  this  subject 
as  well  as  the  general  question  concerning  the  right  of  a  common 
carrier  to  discriminate  between  shippers  as  to  the  rates  charged  are 
treated  elsewhere  in  this  article  and  so  will  not  be  here  considered.* 
309.  Effect  of  Concealment,  Misrepresentation,  and  Mistake. — 
If  a  common  carrier  receives  a  package  for  transportation,  agreeing 
to  carry  it  for  a  stipulated  sum  prepaid,  without  inquiry  into  its 
value,  or  notice  of  a  limited  liability  on  account  of  value,  and  without 
misrepresentation,  deceit,  or  artifice  on  the  part  of  the  shipper,  it  is 
not,  on  discovering  that  the  package  is  of  greater  value  than  it  had 
supposed,  entitled  to  receive  additional  compensation.'  But  if  the 
consignor  falsely  represents  to  the  common  carrier  that  the  goods 
which  he  desires  to  ship  are  of  a  certain  kind,  and  the  carrier,  without 
notice  or  knowledge  that  they  are  of  a  different  kind,  accepts  the  goods 
and  fixes  and  accepts  the  freight,  and  delivers  to  the  consignor  a  bill 
of  lading  on  the  basis  that  the  goods  are  of  the  character  stated  by 
the  consignor  when  in  fact  the  goods  are  of  an  entirely  different 
character  on  which  the  carrier  would  be  lawfully  entitled  to  charge 
a  higher  rate  of  freight,  the  carrier  may,  on  discovering  this  fact 
before  the  goods  are  deUvered  to  the  consignee  at  the  place  of  destina- 
tion, charge  the  excess  of  freight  against  the  goods  and  hold  the  ship- 
ment until  the  additional  charges  are  paid.'  It  has  been  held,  how- 
ever, that  a  carrier  who  performs  a  contract  to  carry  goods  after 

Ct.  678,  53  U.  S.  (L.  ed.)  1005;  Yazoo  Western  Steamship  Co.,  74  N.  T.  125, 

&  M.  V.  R.  Co.  V.  Searles,  85  Miss.  30  Am.  Rep.  277. 

520,  37  So.  939,  68  L.R.A.  715;  State  8.  Illinois  Cent.  R.  Co.  v.  Seitz,  214 

I'.  Atchison,  T.  &  S.  F.  Rv.  Co.,  176  III.  350,  73  N.  E.  585,  105  A.  S.  R. 

Mo.  687,  75  S.  W.  776,  63  L.R.A.  108  and  note.   See  also  North-German' 

761;  Sowerby  v.  Great  Northern  Rv-  Lloyd  r.  Heule,  44  Fed.  100, 10  L.R.A.  ^ 

Co.,  7  R.  &  Can.  T.  Cas.  156,  60  L.  .J.  814,  where  the  bill  of  lading  stipulated 

Q.  B.  467,  65  L.  T.  (N.  S.)  546,  22  for  additional  freight  should  the  real 

Eng.  Rul.  Cas.  353  and  note.  value  be  discovered  to  be  greater  than 

5.  Richardson  v.  Rich,  104  Mass.  was  declared  at  the  time  of  shipment. ' 
156,  6  Am.  Rep.  210.  But  compare  U.  S.  Esp.  Co.  v.  Koer- 

6.  See  supra,  par.  35  et  seq.  ner,  65  Minn.  540,  68  N.  W.  181,  33 

7.  Baldwin  v.  Liverpool  &  Great  L.RJI.  600,  where  it  waa  held  that  the 
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discovering  a  misrepresentation  by  the  other  party  as  to  the  distance 
they  are  to  be  carried,  can  recover  no  more  than  the  contract  price, 
and  if  he  refuses  to  deliver  the  goods  on  a  tender  of  that  price,  an  ac- 
tion will  lie.*  Where  a  carrier,  by  mistake,  names  a  lower  freight 
rate  than  it  should,  it  has  been  held  that  despite  that  fact,  it  may  ex- 
act the  full  schedule  rate  at  the  destination.^"  To  this  proposition 
opposing  authorities  may  be  found,'*  but  especially  since  the  enact- 
ment of  the  federal  Interstate  Commerce  Act  it  seems  to  be  upheld 
generally  on  grounds  of  public  policy." 

310.  To  Whom  Carrier  May  Look  for  Payment — Ordinarily  a 
carrier  has  a  right  to  look  for  his  compensation  to  the  person  who  re- 
quired him  to  perform  the  service  by  causing  the  goods  to  be  delivered 
to  him  for  transportation,  and  that  person  is  generally  of  course  the 
shipper  named  in  the  bill  of  lading,  or  the  consignor."  The  fact 
that  the  latter  does  not  own  the  goods  has  been  held  material,*^  on 
the  ground  that  the  carrier's  contract  and  right  to  recover  his  freight 
cannot  be  made  to  depend  on  what  may  prove  to  be  the  legal  effect 
of  the  negotiations  between  the  consignor  and  the  consignee  on  the 
title  to  the  property  which  is  the  subject  of  transportation.**  Fur- 
thermore, even  though  there  is  a  stipulation  in  a  bill  of  lading  pro- 
viding that  the  consignee  shall  pay  the  freight,  that  does  not  of  itself 
relieve  the  consignor,  and  a  carrier  is  not  bound  at  his  peril  to  enforce 
the  payment  of  freight  from  the  consignees.  The  usual  clause  in 
bills  of  lading,  that  a  cargo  is  to  be  delivered  to  the  person  named,  or 
his  assignees,  "he  or  they  paying  freight,"  is  only  inserted  as  a  rec- 
ognition or  assertion  of  the  right  of  the  master  of  a  ship  to  retain  the 
goods  carried  until  his  lien  is  satisfied  by  payment  of  the  freight;  it 
imposes  no  obligation  on  him  to  insist  on  payment  before  delivery 
of  the  cargo.  If  he  se^  fit  to  waive  his  right  of  lien  and  to  deliver 
the  goods  without  payment  of  the  freight,  his  right  to  resort  to  the 


carrier  had  no  vested  right  to  have  a  W.  800, 107  A.  S.  R.  633,  overruled  hy 

iaxget  valae  placed  on  a  package  for  Texas,  etc.,  Ry.  Co.  v.  Mugg,  202  V. 

the  purpose  of  permitting  it  to  incur  S.  242,  26  S.  Ct.  628,  50  U.  S.  (L.  ed.) 

a  la^er  liability,  and  thereby  earn  a  1011. 

larger  fee  but  that  the  consignor  had  12.  14  L.R.A.{N.S.)  401  note;  38 

a  nght  to  name  a  lower  than  the  real  L.R.A.(N.S.)    354  note;   40  L.R.A. 


valoation  and  so  take  the  risk  himself. 
9.  Saratoga  &  Schenectady  R.  Co. 


(N.S.)  93  note.    See  aupra,  par.  75. 
13.  Finn  v.  Western  Railroad  Cor- 


V.  Row,  24  Wend.  (N.  Y.)  74,  35  Am.  poration,  112  Mass.  524,  17  Am.  Rep. 
Dec.  598. 

10.  Rowland  v.  New  York,  etc.,  R, 
Co.,  61  Conn.  103,  23  Atl.  755,  29 
A.  S.  R.  175. 

105  A.  S.  R.  Ill  note. 

11.  Borden  v.  Richmond  &  D.  R. 


128. 

38  A.  S.  R.  402  note;  49  L.R.A. 
(N.S.)  96  note. 

14.  Wooster  v.  Tarr,  8  Allen 
(Mass.)  270,  85  Am.  Dee.  707. 

16.  Finn  v.  Western  Railroad  Cor- 


Co.,  113  N.  C.  570,  18  S.  E.  392,  37  poration,  112  Mass.  524, 17  Am.  Rep, 
A.  S.  R.  632.    See  also  Texas,  etc.,  128. 
Ry.  Co.  V.  Mngg,  98  Tez.  352,  83  S. 
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shipper  for  compensation  still  remains.**  True,  the  consignee,  or 
the  indorser  of  a  bill  of  lading,  may  be  sued  if  he  has  received  the 
goods  in  pursuance  of  a  bill  of  lading,  imposing  the  payment  of 
freight  on  him,  at  all  events  in  cases  where  there  is  no  charter-party. 
The  receipt  of  goods  under  such  a  bill  of  lading  is  evidence  of  a  con- 
tract by  the  person  so  receiving  them  to  pay  the  freight.  But  the  lia- 
bility of  the  consignee  does  not  depend,  in  such  a  case,  on  the  assump- 
tion that  the  original  shipper  would  not  be  liable,  as  once  seems  to 
have  been  thought,  but  on  a  new  contract  to  pay  the  freight,  evidenced 
in  ordinary  cases  by  the  bill  of  lading  and  the  reception  of  goods  un- 
der it.  There  is  no  shifting  of  liability.  The  contract  of  the  con- 
signor and  that  of  the  consignee  are  not  considered  to  be  inconsistent 
with  each  other;  each  is  an  original  contract  based  on  a  sufficient  con- 
sideration.*' Moreover,  it  has  been  held  that  the  consignee  and  re- 
ceiver of  a  cargo  is  liable  for  the  freight,  although  the  master,  owing 
to  a  dispute  with  the  person  who  loaded  the  vessel  about  the  price  of 
trimming  the  cargo,  sailed  without  signing  the  bill  of  lading.*^  But 
by  many  authorities  the  view  is  entertained  that  where  it  appears 
that  the  goods  were  not  owned  by  the  consignor,  and  were  not  shipped 
on  his  account,  for  his  benefit,  tlie  carrier  is  not  entitled  to  call  on  the 
consignor  for  freight.**  Also  it  seems  that  the  shipper  of  goods, 
who  is  impliedly  bound  by  the  bill  of  lading  to  pay  the  freight,  may 
show  by  parol  an  agreement  of  the  owner  of  the  vessel  to  look  to  an- 
other for  payment,  and  that  payment  has  been  made.** 

311.  When  Freight  Charges  Are  Due. — Under  the  common  law  a 
cs^rier  has  the  right  to  require  the  prepayment  of  charges  as  a  condi- 
tion precedent  to  the  receipt  and  carriage  of  goods,*  but  if  they  are 
received  without  payment  in  advance  being  required,  the  carrier  is 
not  entitled  to  demand  the  charges  until  its  duty  of  carriage  has  been 
performed,  either  by  delivery  or  an  offer  to  deliver  at  the  place  of 
destination.*   This  is  because  until  such  time  freight  is  not  deemed 


16.  Holt  v.  Westcott,  43  Me.  445,  69 
Am.  Dee.  74;  Wooster  v.  Tarr,  8 
Allen  {Mass.)  270,  85  Am.  Dec.  707 
and  note;  Hayward  v.  Middleton,  3 
MpCord  L.  (S.  C.)  121,  15  Am.  Dee. 
615. 

17.  North-German  Lloyd  v.  Heale, 
44  Fed.  100,  10  L.R.A.  814;  Grant  v. 
Wood,  21  N.  J.  L.  292,  47  Am.  Dec. 
162. 

18.  Hatch  V.  Tucker,  12  R.  I.  501, 
34  Am.  Rep.  707. 

19.  Union  Freight  Railroad  Co.  v. 
Winkley,  159  Mass.  133,  34  N.  E.  91, 
38  A.  S.  R.  398;  Barker  v.  Havens, 
17  Johns.  (N.  y.)  234,  8  Am.  Dee.  393 
and  note. 


20.  Wayland's  Adm'r  v.  Mosely,  5 
Ala.  430,  39  Am.  Dee.  335. 

1.  Gamble-Robinson  Commission  Co. 
V.  Chicago,  etc.,  R.  Co.,  168  Fed.  161, 
94  C.  C.  A.  217,  16  Ann.  Cas.  613, 
21  L.R.A.{N.S.)  982;  Savannah,  etc., 
R.  Co.  V.  Talbot,  123  Ga.  378,  51  S. 
E.  401,  3  Ann.  Cas.  1092. 

60  Am.  Dec.  152  note.  See  also 
supra,  par.  147. 

2.  Grand  Rapids,  etc.,  R.  Co.  v. 
Diether,  10  Ind.  App.  206,  37  N.  E. 
39,  1069,  53  A.  S.  R.  385;  Chicago, 
Burlington,  &  Quincy  Railroad  Com- 
pany V.  The  "W.  G.  "Woodsides,  10 
la.  465,  77  Am.  Dec.  125;  Sonia  Cotton 
Oil  Co.  V.  The  Red  River,  106  La.  42, 
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to  be  earned,  unless  the  contract  provides  for  the  payment  of  freight 
pro  rata  itineris*  Therefore  if  the  master  of  a  ship  unlawfully  re- 
fuses to  complete  his  voyage  and  transport  the  goods  to  the  port  of 
delivery,  the  owner  is  entitled  to  retake  them  without  paying  any 
freight,  although  they  may  have  been  carried  a  portion  of  the  dis- 
tance.* Nor  is  it  sufficient  that  the  goods  have  been  carried  to  the 
port  of  destination,  as,  to  perfect  its  right  to  freight,  a  carrier  must 
show  that  the  contract  of  carriage  has  been  strictly  and  fully  per- 
formed by  a  delivery  of  the  goods  to  the  consignees  named  in  the  con- 
tract.* Thus,  it  has  been  held  that  a  carrier,  who  has  contracted  to 
transport  goods  and  deliver  them  to  the  consignee,  but  who  on  the 
arrival  of  the  goods  at  their  destination,  stores  a  portion  instead  of  de- 
livering them,  is  not  entitled  to  freight,  nor  even  to  pro  rata  freight 
on  the  portion  stored,  although  the  consignee  may  have  taken  the 
goods,  after  indemnifying  the  warehouseman  against  any  claim  for 
freight.*  But  where  the  carrier  has-  failed  to  perform  his  own  con- 
tract, he  may  still  recover  his  advances  for  charges  of  a  previous  car- 
rier under  an  independent  contract  although  his  bill  of  lading  is  for 
carriage  and  delivery  upon  payment  of  freight  and  charges.' 

312.  When  Pro  Rata  Freight  Is  Allowable. — From  the  discussion 
given  above  as  to  the  time  when  freight  charges  are  due,^  the  general 
rule  may  be  deduced  that  if  by  reason  of  any  event  not  imputable  to 
the  shipper,  goods  are  never  carried  to  their  point  of  destination  and 
delivered,  the  carrier  can  recover  no  portion  of  the  freight  chaises 
stipulated  for,  the  agreement  for  carriage  between  the  parties  being 
deemed  to  be  an  entire  contract;  and  in  such  a  case,  if  any  part  of  the 
freight  has  been  paid  in  advance  it  must  be  refunded,  unless  there 
is  a  special  agreement  to  the  contrary.'  This  principle  holds  true 
even  where  a  delivery  is  impossible,  as  for  instance,  where  the  prop- 
erty has  been  lost  or  destroyed  by  an  act  of  God,  or  of  the  public 

30  So.  303,  87  A.  S.  R.  293  and  note;  3  Am.  Dec.  431;  China  Mut.  Ins.  Co. 
Wilson  V.  Grand  Trunk  Ry.  Co.,  56  v.  Force,  342  N.  Y.  90,  36  N.  E.  874, 
Me.  60,  96  Am.  Dec.  435;  Adams  v.  40  A.  S.  R.  576  and  note. 
Clark,  9  Cusb.  (Mass.)  215,  57  Am.      60  Ara.  Dee.  150  note;  53  A.  S.  B. 
Dec.  41;  Pittsburgh,  etc.,  Ry.  Co.  ti.  390  note. 

Sheppard,  56  Ohio  St.  68,  46  N.  E.      4.  Portland  Bank  v.  Stubbs,  6  Mass. 

61,  60  A.  S.  R.  732  and  note;  Bird  422,  4  Am.  Dec.  151. 

V.  Southern  R.  Co.,  99  Tenn.  719,  42      5.  Fitch    v.    Newberry,    1  Doug. 

S.  W.  451,  63  A.  S.  R.  856.  (Mich.)  1,  40  Am.  Dee.  33. 

4  L.R.A.  245  note  6.  Western  Transportation  Company 

3.  Patapsco  Ins.  Co.  v.  Biscoe,  7  v.  Hoyt,  69  N.  Y.  230,  25  Am.  Rep. 

GUI  &  J.  (Md.)  293,  28  Am.  Dee.  219  175. 

and  note;  Atwell  r.  Miller,  11  Md.      7.  Western  Transp.  Co.  v.  Hoyt,  69 

348,  69  Am.  Dec.  206  and  note;  Griggs  N.  Y.  230,  25  Am.  Rep.  175, 

V.  Austin,  3  Pick.  (Mass.)  20,  15  Am.      8.  See  supra,  par.  311. 

Dee.  175  and  note;  Portland  Bank  v.      9.  Atwell  v.  Miller,  11  Md.  348,  69 

Stubbs,  6  Mass.  422,  4  Am.  Dee.  151 ;  Am.  Dec.  206. 

Scott  V.  Libby,  2  Johns.  (N.  Y.)  336, 
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enemy  or  by  a  peril  excepted  against  in  the  bill  of  lading."  How- 
ever pro  rata  freight  is  sometimes  allowed,  when  the  transportation 
has  been  interrupted  or  prevented  by  stress  of  weather  or  other  cause. 
In  such  a  case,  if  the  freighter  or  his  consignee  is  willing  to  dispense 
with  the  performance  of  the  whole  voyage,  and  voluntarily  accept 
the  goods  before  the  complete  service  is  rendered,  a  proportionate 
amount  of  freight  will  be  due  as  "freight  pro  rata  itineris."  This 
principle  was  derived  from  maritime  law,  and  it  is  said  that  the 
common  law  presumes  a  promise  to  that  effect  from  the  fact  of  ac- 
ceptance. The  ground  on  which  this  rule  rests  is  that  the  owner  who 
receives  the  goods  at  an  intermediate  port  has  the  benefit  of  the  trans- 
portation to  that  place,  and  this  benefit  is  the  foundation  of  the  im- 
plied promise.  The  principle,  therefore,  is  based  on  the  idea  of  a 
new  contract  and  not  on  the  right  to  recover  on  the  original  contract. 
Besides,  it  is  presumed  that  if  the  goods  were  not  accepted  at  the  in- 
termediate port,  the  CEorier  would  convey  them  to  the  destined  port, 
and  earn  his  whole  freight.^'  In  this  connection  it  may  be  stated 
that  while  in  cases  of  delay  occasioned  by  accidents  not  the  fault  of 
the  carrier,  the  owner  or  consignee  of  goods  will,  if  he  accepts  them  at 
an  intermediate  point,  be  liable  to  pay  a  pro  rata  freight,  he  cannot 
for  such  a  cause  terminate  at  will  the  contract  of  affreightment  on 
tender  of  such  proportionate  compensation,  as  the  carrier  has  an  in- 
terest in  carrying  the  goods  which  he  is  not  obliged  to  abandon 
merely  on  account  of  an  accident  occurring.  The  carrier  therefore 
may  lawfully  in^st  on  detaining  the  goods  a  reasonable  time  if  there- 
by the  transportation  can  be  continued  and  the  entire  freight  charge 
agreed  upon  be  earned,  unless  the  full  contract  price  for  the  transpor- 
tation be  paid.^'  Likewise,  while  a  carrier  must,  on  reasonable  notice 
by  the  consignor,  stop  goods  in  transit,  he  will  be  entitled  to  his  con- 
tract compensation  for  carrying  them.'* 

313.  Partial  Delivery;  Deduction  for  Short  Delivery. — The  con- 
tract for  freight,  at  least  where  the  freight  is  a  gross  sum,  is  an  en- 
tirety, and  consequently  no  part  thereof  is  deemed  to  be  earned  until 


10.  Grig^  t>.  Austin,  3  Pick. 
(Mass.)  20,  15  Am.  Dee.  175;  Harris 
V.  Rand,  4  N.  H.  259,  17  Am.  Dee. 
421  and  note;  Price  v.  Hartshorn,  44 
N.  Y.  04,  4  Am.  Rep.  645;  China  Mut. 
Ins.  Co.  V.  Force,  142  N.  Y,  90,  36 
N.  E.  874,  40  A.  S.  R.  576. 

60  Am.  Dec.  151  note. 

11.  Hunt  V.  Haskell,  24  Me.  339,  41 
Am.  Dec.  387;  Bennett  «.  Byram,  38 
Miss.  17,  75  Am.  Dee.  90  and  note; 
Parsons  v.  Hardy,  14  Wend.  (N.  Y.) 
215,  28  Am.  Dee.  521. 

60  Am.  Dec.  153  note. 


12.  Harris  «.  Rand,  4  N.  H.  259, 17 
Am.  Dee.  421;  Western  Transp.  Co. 
V.  Hoyt,  69  N.  Y.  230,  25  Am.  Rep. 
175. 

13.  Clark  v.  Massachusetts  F.  &  M. 
Ins.  Co.,  2  Pick.  (Moss.)  104,  13  Am. 
Dec.  400, 

28  Am.  Dec.  523  note;  60  Am.  Dec. 

154  note, 

14.  Hause  v.  Judson,  4  Dana  (Ky.) 
7,  29  Am.  Dec.  377;  Cincinnati,  etc., 
R.  Co.  «.  Steele.  140  Kv.  383,  131  S. 
W.  22,  140  A.  S.  R.  388, 

15  L.R.A.(N.S.)  756  note. 
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the  whole  consignment  is  delivered,^'  although  it  has  been  said  that 
an  exception  exists  where  the  freight  is  payable  per  ton,  per  barrel, 
or  the  like,  and  even  such  an  exception  has  been  denied.  The  car- 
rier, therefore,  cannot  divide  the  goods  into  parcels  and  demand  pro 
rata  freight  as  the  parcels  are  delivered;  much  less  can  he  demand 
the  entire  freight  on  delivery  of  part  before  delivering  the  residue, 
though  he  may  demand  security.  But  in  the  case  of  a  short  delivery, 
as  where  the  contents  of  some  of  the  casks  in  a  cargo  of  sugar  were 
washed  out  in  a  storm,  a  proportionate  amount  of  the  freight  may  be 
deducted  though  it  be  a  lump  sum.**  However,  the  value  of  ^kkIs 
unavoidably  lost  is  not  to  be  deducted.  Thus,  in  the  case  of  a  jetti- 
son, necessarily  made,  of  part  of  a  cargo  in  a  storm,  the  carrier  is 
entitled  to  freight  on  the  residue  delivered,  without  deduction  for  the 
value  of  the  part  lost,  jettison  .being  a  loss  by  peril  of  the  sea.*^ 

314.  Damage  to  Goods  as  Set-Off  against  Freight  Giargea.— Ac- 
cording to  the  English  cases,  if  the  goods  are  actually  carried  and 
delivered,  but  have  suffered  damage  and  deterioration  by  tiie  master's 
fault,  even  so  as  to  be  absolutely  worthless,  or  so  as  not  to  be  worth 
as  much  as  the  freight,  the  owner  cannot  resist  the  claim  for  freight 
but  must  resort  to  a  cross-action.**  In  the  United  States,  on  the  other 
hand,  the  general  rule  is  that  an  owner  or  consignee  who  receives 
damaged  goods  may  set  off  or  recoup  such  damages  in  an  action  for 
the  freight.**  And  in  such  a  case  it  has  been  held  that  the  consignee 
may  even  recover,  over  and  above  the  freight  so  earned,  a  balance 
for  damage  to  goods  carried,  occasioned  by  the  carrier's  negligence,** 
or  if  the  damages  equal  or  exceed  the  freight  he  may  rightfully  de- 
mand the  delivery  of  the  goods  without  the  payment  of  any  charges, 
and  if  the  carrier  refuses  to  surrender  possession  he  may  bring  an 
action  of  replevin,*  or  sue  as  for  a  conveision.'  In  connection  with 
this  question  of  set-off  it  may  also  be  well  to  note  that  tiie  statement 


15.  Western  Transp.  Co.  v.  Hoyt,  1.  Dyer  v.  Grand  Trunk  Railway 
69  N.  T.  230,  25  Am.  Rep.  175.  Company,  42  Yt.  441,  1  Am.  Rep. 

16.  60  Am.  Dec.  151, 152  note.  350. 

17.  Price  v.  Hartshorn,  44  N.  Y.  94,      9  Ann.  Cas.  795  note. 

4  Am.  Rep.  645.  2.  Missouri  Pae.  R.  Co.  «.  Peru-Van 

18.  To  tliis  effect,  see  Hill  v.  Lead-  Zandt  Implement  Co.,  73  Kan.  295,  85 
better,  42  Me.  572,  66  Am.  Dec.  305.  Pac.  408,  87  Pao.  80,  17  A.  S.  R.  468, 

60  Am.  Dec.  153  note.  9  Ann.  Cas.  790  and  note,  6  L.R.A. 

19.  Hill  D.  Leadbetter,  42  Me.  572,  (N.S.)  1058  and  note;  Miami  Powder 
66  Am.  Dec,  305;  Pitchburg,  etc.,  R.  Co.  v.  Port  Royal  &  W.  C.  Ry.  Co., 
Co.  V.  Hanna,  6  Gray  (Maas.)  539,  66  38  S.  C.  78,  16  S.  E.  339,  21  L.R.A. 
Am,  Deo.  427 ;  Strong  v.  Grand  Trunk  123 ;  Miami  Powder  Co.  v.  Port  Royal 
R.  Co.,  16  Mich.  206,  93  Am.  Dec.  &  W.  C.  Ry.  Co.,  47  S.  C.  324,  25  S. 
184.  E.  153,  58  A.  S.  R.  880  and  note. 

60  Am.  Dec.  153  note.  21  L.R.A.  117  note;  Ann.  Cas. 

20.  Schwinger  «.  Raymond,  83  N.  1912D  277  note.  See,  however,  to  the 
Y.  192,  38  Am.  Rep.  ^5.  eontruy,  Wilen^   «.    Central  of 
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of  the  quantity  or  condition  of  goods  in  a  bill  of  lading,  where  the 
quantity  delivered  or  the  condition  at  the  time  of  delivery  is  in- 
ferior to  that  stated,  does  not  ordinarily  estop  the  carrier  from  show- 
ing that  the  quantity  delivered  was  the  same  as  that  received  by 
him,  or  that  the  goods  were  damaged  when  received,  except  as  against 
a  bona  fide  indorsee  of  the  bill  of  lading  who  has  advanced  money 
on  the  faith  of  it,  and  the  carrier  may  recover  full  freight  on  the 
quantity  actually  received  and  delivered.'  If,  however,  the  bill  of 
lading  contains  the  provision,  that  all  the  deHciency  in  ca^  is  to 
be  paid  by  the  carrier  and  deducted  from  the  freight,  and  any  ex- 
cess in  the  cargo  is  to  be  paid  for  to  the  carrier  by  the  consignee, 
it  has  been  determined  that  the  carrier  must  account  for  Uie  precise 
quantity  acknowledged  in  the  bills  of  lading,  and  no  other  evidence 
on  that  point  can  be  received.  Therefore,  in  such  ease,  if  there  is 
any  deficiency  in  the  quantity  receipted  for,  the  value  of  the  deficiency 
must  foe  deducted  from  the  stipulated  freight,  and  the  difiFerence  is  all 
that  the  consignee  can  be  held  liable  to  pay* 

315.  Recovery  of  Excessive  Charges. — It  is  generally  agreed  that 
a  person,  whether  a  shipper  or  consignee,  who  pays  excessive  charges 
to  a  carrier,  is  entitled  to  recover  back  the  excess,*  provided  the  pay- 
ments are  made  under  such  circumstances  as  to  be  deemed  involun- 
tary* Payments  of  excessive  charges  made  under  protest  to  a  com- 
mon carrier  ha\'ing  goods  in  its  possession,  in  order  to  secure  the 
goods,  are  generally  recognized  as  being  made  under  duress,  some- 
times termed  "duress  of  goods"  and  may  be  recovered.'  But  accord- 
ing to  the  common  law,  if  excessive  charges  for  freight  are  paid  to  a 
railroad  company  for  a  long  course  of  years  voluntarily  and  without 
objection,  protest,  or  notice  of  discontent,  they  may  not  be  recovered.* 
Nor  will  the  general  rule  allowing  recovery  apply  if  the  service  has 
been  fully  performed  and  the  property  is  out  of  the  possession  of  and 
beyond  the  control  of  the  carrier  before  payment,  as  in  such  a  case 


Oeorgia  Railway  Company,  136  6a. 
889,  72  S.  E.  418,  Ann.  Cas.  1912D 
271. 

3.  Kelley  v.  Bowker,  11  Gray 
(Mass.)  428,  71  Am.  Dec.  725  and 
note;  Strong  v.  Qrand  Trunk  Rail- 
road Company,  15  Mich.  206,  93  Am. 
Dec.  184. 

60  Am.  Dec.  153  note. 

4.  Rhodes  v.  Newhall,  126  N.  Y. 
574,  27  N.  E.  947,  22  A.  S.  R.  859. 

B.  Crescent  Coal  Co.  v.  Louisville 
&  Nashville  R.  Co.,  143  Ky.  73,  135 
S.  W.  768,  33  L.R.A.{N.S.)  442; 
Lough  V.  Outerbridge,  143  N.  T.  271, 
:tS  N.  E.  292,  42  A.  S.  R.  712,  25 
L.R.A.  674. 


9  L.R.A.  759  note. 

6.  18  L.R.A.(N.S.)  124  note. 

7.  Chicago,  etc.,  R.  Co.  v.  Wolcott, 
141  Ind.  267,  39  N.  E.  451,  50  A.  S. 
R.  320;  Harmony  v.  Bingham,  12  N. 
Y.  99,  62  Am.  Dec.  142  and  note; 
Baldwin  v.  Liverpool  &  Great  Western 
Steamship  Co.,  74  N.  Y.  125,  30  Am. 
Rep.  277;  Peters  v.  Marietta  &  C.  R. 
Co.,  42  Ohio  St.  275,  51  Am.  Rep. 
814  and  note. 

45  Am.  Dee.  169  note;  61  A.  S.  R. 
253  note;  18  L.R.A.(N.S.)  124  note. 

8.  Killmer  v.  New  York  Central  & 
Hudson  River  Railroad  Co.,  100  N.  Y. 
395,  3  N.  E.  293,  53  Am.  Rep.  194. 
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the  element  of  coercion  does  not  exist.'  However,  if  the  excessive 
charges  are  paid  after  delivery  in  order  to  secure  future  services  they 
may  be  recovered.**  Payments  made  under  mistake  of  fact  are  not 
voluntary.**  Thus,  a  recovery  may  be  allowed  where  the  rates  were 
excessive  because  of  lower  rates  given  to  others,  the  shipper  not  know- 
ing of  the  lower  rates  when  the  payments  were  made.*'  Also  where, 
in  pursuance  of  an  unlawful  i^reement,  a  railroad  company  has 
charged  and  collected  certain  sums,  as  freight,  of  a  shipper,  ignorant 
of  the  agreement,  and  has  paid  them  over  to  another  favored  shipper 
it  has  been  held  that  the  shipper  discriminated  against  may,  on  dis- 
covering the  fraud,  maintain  an  action  a^inst  the  favored  shipper 
for  money  had  and  received  to  his  use.**  Generally,  also,  where  a 
common  carrier  charges  for  carriage  rates  in  excess  of  those  allowed 
by  law,  and  a  prospective  shipper  is  compelled  to  pay  those  rates  to 
have  his  goods  carried,  the  payment  will  be  regarded  as  compulsory, 
and  may  be  recovered  back.**  Moreover,  while  there  existe  a  great 
diversity  of  opinion  on  the  question,**  many  authorities,  on  the 
ground  that  the  law  does  not  require  useless  forms  or  ceremonies,  hold 
that  protest  is  not  necessary  to  enable  a  shipper  to  recover  an  excessive 
payment  for  freight.**  Statutes  in  the  various  jurisdictions  now  fre- 
quently give  the  shipper  a  right  to  recover  from  the  carrier  not  only 
the  overcharge  paid  but  also  a  prescribed  penalty.*'  But  a  consumer, 
the  price  of  whose  commodity  is  raised  by  an  excessive  freight  rate 
exacted  from  his  vendor  contrary  to  the  provisions  of  a  statute,  has 
been  held  not  to  be  a  party  aggrieved  by  the  illegal  exaction,  within 
the  meaning  of  a  statute  giving  such  person  a  right  to  sue  to  recover 
the  excess.*^  A  state  court  has  jurisdiction  of  an  action  to  recover 
overcharges  for  freight  made  on  au  interstate  shipment,  where  the 
actitm  is  brought  under  the  common  law  and  not  under  the  interstate 
commerce  act.**  But  an  action  at  law  will  not  lie  to  recover  the  ex- 
cess  of  what  is  alleged  to  be  an  unjust  and  unreasonable  freight 

9.  Kenneth  v.  South  Carolina  Rail-      14.  45  Am.  Dee.  169  note, 
road  Co.,  15  Rich.  L.  (S.  C.)  284,  98      16.  18  L.R.A.(N.S.)  127  note. 
Am.  Dee.  382  and  note.  16.  Louisville,  etc..  Connecting  R. 

18  L.R.A.(N.S.)  126  note.  Co.  v.  Wilson,  132  Ind.  517,  32  N.  E. 

10.  Peters  v.  Marietta  &  C.  R.  Co..  311,  18  L.R.A.  105;  Hilton  Lumber 
42  Ohio  St.  275,  51  Am.  Rep.  814  and  Co.  v.  Atlantic  Coast  Line  R.  Co.,  141 
note.  N.  C.  171,  53  S.  E.  823,  6  L.R.A. 

11.  Higley    v.    Burlington,    Cedar  (N.S.)  225. 

Rapids,  &  Northern  Railway  Co.,  99  45  Am.  Dec.  169  note. 

la.  503,  68  N.  W.  829,  61  A.  S.  R.  17.  Stewart  v.  Comer,  100  Ga.  754, 

250.  28  S.  E.  461,  62  A.  S.  R.  353. 

18  L.R.A.(N.S.)  126  note.  18.  State  v.  Central  Vermont  Rail- 

12.  Cook  r.  Chicago,  etc.,  Ry.  Co.,  road  Company,  81  Vt.  459,  71  Atl. 
81  la.  551,  46  N.  W.  1080,  25  A.  S.  R.  193,  21  L.R.A.(N.S.)  949. 

512  "and  note,  9  L.R.A.  764.  19.  Hardaway  v.  Southern  Railway 

13.  Brundred  v.  Rice,  49  Ohio  St.  Company,  90  S.  C.  475,  73  S.  £.  1020, 
640,  32  N.  E.  169,  34  A.  S.  R.  689.     Ann.  Cas.  1913D  266  and  note. 
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charge,  where  the  charge  was  exacted  in  accordance  with  a  schedule 
of  rates  filed  under  the  Interstate  Commerce  Act,  and  the  established 
rate  has  not  been  found  to  be  unreasonable  by  the  Interstate  Com- 
merce Commission.^* 

316.  Rig^t  to  Storage  Charges. — As  has  been  stated  heretofore,^ 
it  is  well  settled  that  after  its  liability  as  a  common  carrier  has  ceased 
to  exist,  owing  either  to  the  arrival  of  the  goods  at  their  destination  or 
their  arrival  and  the  lapse  of  a  reasonable  time  allowed  to  the  con- 
signee to  call  for  and  take  away  the  goods,  a  carrier  is  still  liable  by 
operation  of  law  as  a  warehouseman.  But  while  in  such  a  case  a 
carrier  assumes  the  function  of  a  warehouseman,  it  has  been  held  that 
it  does  not  thereby  become  merely  a  gratuitous  bailee,  but  that  as 
warehouseman  it  is  entitled  to  exact  additional  compensation  by  way 
of  storf^  charges  for  its  services.*  A  carrier  however,  is  not  entitled 
to  warehouse  charges  on  goods  which  it  has  wrongfully  withheld  and 
refused  to  deliver.* 

317.  Right  of  Carrier  to  Charge  Demurrage. — Demurrage,  in  the 
proper  sense,  is  a  compensation  for  the  delay  of  a  vessel  beyond  the 
time  allowed  for  loading,  unloading,  or  sailing,  and  is  generally  ex- 
pressly provided  for  in  the  charter  party.*  In  England  maritime  de- 
murrage has  been  held  to  be  chargeable  where  the  bill  of  lading  or 
other  contract  provides  for  such  a  charge.  The  reason  for  such  a 
rule  is  not  apparent,  for  the  charge  is  not  for  transportation,  storage, 
or  delivery  of  freight,  and  is  not  a  device  or  pretext  for  exacting  of  the 
shipper  or  consignee  more  than  the  rate  agreed  on  or  prescribed  by 
law,  but  is  a  charge  made  for  an  unreasonable  detention  of  the  car- 
rier's vehicle  and  a  use  and  occupation  thereof  not  contemplated  by 
the  parties  at  the  time  of  making  the  contract,  and  arising  entirely 
from  the  neglect  of  the  consignee  to  unload  such  vehicle.  Recogniz- 
ing the  want  of  soundness  of  the  English  rule  with  regard  to  marine 
demurrage  the  courts  of  the  United  States  have  repeatedly  decUned  to 
follow  the  English  rule  and  have  enunciated  tiie  doctrine  that  marine 

20.  Texas  &  Pac.  R.  Co.  v.  Abileno  son  v.  Atlantic  Coast  line  B.  Co.,  76 
Cotton  Oil  Co.,  204  U.  S.  426,  27  S.  S.  C.  9,  56  S.  E.  538,  9  L.RA.(N.S.) 
Ct.  350,  51  U.  S.  (L.  ed.)  553,  9  Ann.  577. 

Cas.  1075  and  note.  See  also  supra,  For  a  diseossion  of  a  carrier's  right 
par.  132.  to  demurrage,  see  infra,  par.  317. 

1.  See  infra,  par.  216.  3.  Hoekfield  v.  Southern  Railway 

2.  Southern  K.  Co.  v.  Lockwood  Co.,  150  N.  C.  419,  64  S.  E.  181,  134 
Manufacturing  Co.,  142  Ala.  322,  37  A.  S.  B,  945. 

So.  667,  110  A.  S.  R.  32,  4  Ann.  Cas.     4.  Wordin  e.  Bemis,  32  Coth.  268, 
12,  68  L.R.A.  227;  Miller  v.  Georgia  85  Am.  Dec  ?'55. 
R.  &  B.  Co.,  88  Ga.  563,  15  S.  E.  316,     3  LJBA.(N.S.)  327  note.   And  see 
30  A.  S.  B.  170, 18  LJLA.  323;  Bmn-  SKiPFma. 
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demurrage  may  be  collected  even  though  not  provided  for  in  the 
contract.  In  some  jurisdictions  this  result  is  achieved  by  an  action 
for  damages  in  the  nature  of  demurrage,  based  on  an  implied  contract 
of  the  shipper  that  he  will  receive  the  goods  in  a  reasonable  time.* 
The  term  "demurrage"  is  also  applied  to  the  damages  to  which  a  ship- 
per or  consignee  of  goods  over  a  railroad  may  become  liable  under  an 
express  or  implied  contract  for  the  detention  of  cars.  Although  a  few 
of  the  early  cases  follow  the  holding  of  the  English  courts  as  to  ad- 
miralty demurrage,*  the  weight  of  authority  now  clearly  sustains  the 
right  of  a  railroad  company  to  make  a  reasonable  charge  for  the  un- 
reasonable detention  of  its  cars  by  consignees,  when  by  custom  or  con- 
tract th^  latter  are  to  unload  the  goods,  even  in  the  al^nce  of  a  stipu- 
lation therefor  in  the  contract.'  This  is  on  the  theory  that  consignees 
impliedly  contract  to  submit  to  all  reasonable  rules  adopted  by  a  rail- 
road company  for  the  regulation  of  shipments,^  and  that  rules  or 
regulations  providing  for  demurrage  are  not  only  manifestly  pro- 
motive of  justice  to  the  carrier,  but  are  also  of  the  highest  public  im- 
portance, as  only  by  their  adoption  and  strict  enforcement  can 
promptness,  uniformity,  and  safety  in  the  railroad  traffic  busineas  of 
the  countrj-"  be  secured.*  But  no  demurrage  can  be  exacted  by  a  car- 
rier unless  the  delay  in  unloading  is  clearly  attributable  to  fault 
of  the  consignee.**  But  in  construing  a  regulation  of  a  common  car- 
rier for  unloading  freight  cars,  and  providing  that  the  cars  are  to  be 
placed  and  remain  accessible  to  the  consignee  for  the  purpose  of  un- 
loading, the  course  and  exigencies  of  business  are  necessarily  to  be 
regarded;  hence  the  cars,  after  their  arrival  at  destination,  though  not 
kept  accessible  at  every  moment  of  time,  are  to  be  treated  as  being 
and  remaining  accessible,  if  the  carrier  is  always  ready  to  render 
them  80  within  the  shortest  practicable  time,  not  longer  than  a 

6.  See.SHiPFiNa.  R.  550  and  note,  5  Ann.  Gas.  387,  3 

6.  Gage  v.  Morse,  12  Allen  (Mass.)  L.R.A.(N.S.)  327  and  note;  Norfolk 
410,  90  Am.  Dec.  155.  &  Western  R.  Go.  v.  Adams,  90  Ya. 

22  L.R.A.  530  note.  393, 18  S.  G.  673,  44  A.  S.  B.  916  and 

7.  Southern  Ry.  Co.  v.  Loekwood  note,  22  LJEI.A.  530  and  note. 
Manufactnriug  Co.,  142  Ala.  322,  37  As  respects  carriers  right  to  a  lien 
So.  667,  flO  A.  S.  R.  32,  4  Ann.  Cas.  for  demurrage,  wa. infra,  par.  326. 
12,  68  L.B.A.  227;  Miller  v.  Georgia  8.  Tazoo  &  M.  V.  R.  Co.  v.  Searles, 
R.  &  B.  Co.,  88  Ga.  563, 15  S.  E.  316,  65  Miss.  520,  37  So.  989,  69  L.RA. 
30  A.  S.  R.  170,  18  L.R.A.  323;  Ken-  715;  Pennsylvania  Railroad  Co.  v. 
tueky  Wagon  Mfg.  Co.  v.  Ohio  &  Miss-  Midvale  Steel  Co.,  201  Pa.  St.  624, 
issippi  RaUway  Co.,  98  Ky.  152,  32  51  Atl.  313,  88  A.  S.  R.  836. 

S.  W.  695,  50  A.  8.  R.  326,  36  LJIJV.  9.  Kentucky  Wagon  Manufacturing 

850;  Tasoo  ft  M.  V.  R.  Co.  v.  Searles,  Go.  v.  Ohio  ft  Mississippi  Railway  Co., 

65  Miss.  520,  37  So.  939,  69  L.R.A.  98  Ky.  152,  32  S.  W.  595.  56  A.  S. 

715;  Pennsylvania  Railroad  Co.  v.  R.  326,  36  LJt.A.  850. 

Midvale  Steel  Co.,  201  Pa.  St.  624,  61  10.  Wordin  v.  Bemis,  32  Coan.  268, 

Atl.  313,  88  A.  S.  R.  836;  Nicolette  85  Am.  Dee.  255;  Hodgaon  v.  New 

Lumber  Co.  v.  People's  Coal  Co.,  213  York,  etc..  Railroad  Co.,  46  Conn.  277, 

Pa.  St.  379,  62  Atl.  1060,  110  A.  S.  33  Am.  Rep.  21. 
R  C.  L,  Vol.  IV.— 66.  865 
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few  hours,  after  being  notified  that  the  consignee  is  ready  to 
unload.** 

318.  Car  Service  Associations. — It  is  the  general  practice  among 
railroads  throughout  the  United  States  to  impose  and  enforce  charges 
for  demurrage  through  what  are  known  as  "car-service  associations." 
That  reasonable  rules  providing  therefor  may  be  promulgated  by  such 
associations  is  now  well  settled,  and  the  fact  that  these  rules  involve  an 
agreement  among  carriers  to  make  the  charges  for  detention  of  cars 
uniform  does  not  constitute  them  a  violation  of  the  law  preventing 
agreements  among  rival  carriers  not  to  compete  with  each  other." 
The  chief  and  practically  sole  requirement  is  that  the  rules  be  rea- 
sonable.*' If  reasonable,  the  fact  that  the  shipper  was  not  consulted 
in  framing  them  does  not  vitiate  them,'^  nor  can  he  complain  of  the 
fact  that  no  reciprocity  of  indemnity  or  counter  penalties  are  pro- 
vided, as  the  carrier  may  be  held  accountable  for  any  dereliction  of 
duty.'*  Reciprocity  of  indemnity  is,  however,  frequently  provided 
for  under  the  rules  of  railroad  commissions,'*  and  when  so  provided, 
such  charges  are  upheld  as  being  not  a  penalty  but  a  monetary  obli- 
ligation  incurred  for  a  breach  of  duty.*'  A  provision  permitting 
the  carrier  which  delivers  a  car  to  a  consignee  to  collect  the  demur- 
rage for  its  unreasonable  detention  does  not  render  a  rule  of  a  car- 
service  association  invalid,  although  the  car  may  in  fact  belong  to 
another  carrier.  Nor  is  it  any  objection  to  a  rule  of  such  an  associa- 
tion imposing  a  charge  on  the  consignor  or  consignee  for  detaining 
a  car  beyond  a  reasonable  time,  that  no  exception  is  made  in  behalf 
of  the  shipper  by  reason  of  an  unfavorable  condition  of  the  weather. 
The  rule  as  to  loading  and  unloading  must  allow  time  enough  to  meet 
all  cases  likely  to  arise,  and,  when  it  does  so,  a  rare  and  exceptional 
circumstance  incident  to  a  particular  shipper,  at  a  particular  time, 
cannot  annul  the  rule.**  Ignorance  of  the  existence  of  a  rule  impos- 
ing a  demurrage  charge  for  dilatoriness  in  unloading  cars  does  not 
relieve  a  consignee  from  the  effect  of  its  operation,  where  it  appears  on 

11.  Miller  t>.  Oeorgia  R.  &  B.  Co.,  v,  Midvale  Steel  Company,  201  Pa. 
88  Ga.  563, 15  S.  E.  316,  30  A.  S.  R.  St.  624,  51  Atl.  313,  88  A.  S.  R.  836. 
170, 18  Ii.R.A.  323.  15.  Kentucky  Wagon  Manufacture 

18.  Kentac^  Wagon  Manufactar-  ing  Co.  v,  Ohio  &  Mississippi  Railway 
ing  Co.  tJ.  Ohio  &  MisBiBsippi  RaU-  Co.,  98  Ky.  152,  32  S.  W.  595.  56  A. 
way  Co.,  98  Ky.  152,  32  S.  W.  595,  S.  R.  326,  36  L.R.A.  850. 
56  A.  S.  R.  326,  36  L.R.A.  850;  Yazoo  16.  Yazoo  &  M.  V.  R.  Co.  v.  Searles, 
ft  H.  v.  R.  Co.  V.  Searles,  65  Miss.  65  Miss.  520, 37  So.  939,  69  L.R.A.  715. 
520,  37  So.  939,  69  L.R.A.  715.  17.  State  v.  Atlantic  Coast  Line  R. 

IS.  Miller  v.  Georgia  R.  &  B.  Co.,  Co.,  56  Fla.  617, 47  So.  969,  32  L.RA. 
88  Ga.  563,  15  S.  E.  316,  30  A.  S.  R.  (N.S.)  639. 

170,  18  LJI.A.  323.  18.  Kentucky  Wagon  Mfg.  Co.  v. 

14.  Yazoo  &  M.  V.  R.  Co.  v.  Searles,  Ohio  &  Mississippi  Railway  Co.,  98 
65  Miss.  520,  37  So.  939,  69  hJRJi.  Ky.  152,  32  S.  W.  595,  56  A.  S.  R. 
715:  Pennsylvania  Railroad  Company  326,  36  L.RA.  850. 
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the  bill  of  lading,**  and  where  a  regulation  of  this  character  is  known 
to  the  consignor  before  the  contract  for  transportation  is  made,  It  is 
to  be  presumed  in  the  absence  of  any  evidence  to  the  contrary,  that 
the  parties  contracted  with  reference  to  it,  and  it  is  operative  whether 
indicated  on  bills  of  lading  or  not  and  whether  the  shipments  are 
made  to  the  order  of  the  consignor,  with  the  customary  direction  to 
notify  the  consignee,  or  directly  to  ^e  consignee  himself.**  Nor  can 
a  shipper  allege  as  a  defense  want  of  knowledge  of  a  rule  of  a  railroad 
company  relating  to  demurrage  on  cars,  when  he  has  regularly  re- 
ceived monthly  UUs  for  the  violation  of  such  a  rule.' 

319.  What  Constitntes  Reasonable  Charge. — Whether  the  time  al- 
lowed for  loading  or  unloading  cars,  and  the  charge  made  for  de- 
taining them  beyond  that  time,  are  reasonable,  is  a  question  of  fact,* 
which,  like  all  such  questions,  is  very  largely  dependent  on  the  cir- 
cumstances of  the  particular  case.  An  important  element  in  its  deter- 
mination is,  of  course,  ^e  demand  for  cars.  A  charge  by  a  railroad 
company  against  a  consignee  of  one  dollar  per  car  per  day  for  every 
day  that  cars  remain  unloaded  after  notice  to  the  consignee  of  their 
arrival,  and  the  lapse  of  three  days,  has  been  pronounced  reasonable 
and  valid  *  as  has  a  similar  charge  for  cars  not  unloaded  by  the  con- 
signee within  forty-eight  hours  from  the  time  of  their  arrival  at  the 
place  of  destination.*  And,  during  a  period  when  ears  are  in  great  de- 
mand, even  a  charge  of  three  dollars  per  day  per  car  after  twenty-four 
hours  has  been  deemed  not  to  be  unreasonable.'  Moreover,  a  regula- 
tion made  by  a  railway  company,  by  which  it  charges  freight  storage 
on  each  car  at  the  rate  of  one  dollar  per  day  for  every  day  that  the  car 
remains  unloaded,  after  a  reasonable  and  fixed  time  is  given  in  which 
to  unload  it  free  of  charge  for  storage,  is  not  rendered  unreasonable 
because  cars  are  of  different  sizes  and  capacity,  nor  because  fractions 
of  a  day  are  charged  for  as  a  whole  day,  nor  because  the  rate  of  stor- 
age in  warehouses  and  elevators  is  less.  On  the  contrary  it  has  been 
intimated  that  if  the  legitimate  object  of  such  a  rule  is  to  prevent  the 
diversion  of  cars  from  the  work  of  carriage,  it  is  but  proper  that  the 
charge  for  their  use  when  detained  as  a  means  of  storage  should  not 

19.  Tazoo  ft  M.  V.  R.  Co.  v.  Searles,  3.  Norfolk  &  W.  R.  Co.  v.  Adams, 
65  Miss.  520, 37  So.  939, 69  L,R.A.  715.  90  Va.  393, 18  S.  E.  673,  44  A.  S.  R. 

20.  Miller  v.  Georgia  R.  &  B.  Co.,  916,  22  L.R.A.  530. 

88  Oa.  563, 16  S.  E.  316,  30  A.  S.  R.  4.  Kentucky  Wagon  Manufacturing 

170,  18  L.R.A.  323.        '  Co.  v.  Ohio  &  Mississippi  Railway  Co., 

1.  Pennsylvania  R.  Co.  «.  Midrale  98  Ky.  152,  32  S.  W.  595,  56  A.  S.  R. 

Steel  Co.,  201  Pa.  St.  624,  51  Atl.  326,  36  L.R.A.  850;  Pennsylvania 

313,  88  A.  S.  R.  836.  Railroad  Co.  v.  Mtdvale  Steel  Co.,  201 

8.  Eentncti7  Wagon  Vanafaetoring  Pa.  St.  624,  51  Atl.  313,  88  A.  S.  R. 

Ca  V.  Ohio  &  Mississippi  R.  Co.,  98  836. 

Ey.  152,  32  S.  W.  595,  56  A.  S.  R.  5.  22  L.R.A.  532  note. 
321,  36  LJIA.  850. 
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be  such  as  to  encourage  customers  to  adopt  that  means,  instead  of  the 
more  regular  and  usual  methods.' 


Lien  for  Charges 

320.  R^ht  to  and  Extent  of  Lien  in  General. — Independently  of 
contract  ^  a  common  carrier  has  a  right  of  detention  or  lien  on  goods 
delivered  to  it  for  carriage  which  attaches  as  soon  as  the  carrier's 
liability  as  such  begins,®  and  continues  until  the  freight  charges  are 
paid.*  Until  such  time  as  the  entire  freight  is  paid  a  carrier  is  not 
bound  to  part  wit^  any  of  the  goods,  and  an  offer  to  give  good  secu- 
rity for  the  payment  of  freight  is  not  payment.*'  Where  there  is 
an  entire  contract  between  shipper  and  carrier  for  the  transportation 
of  a  certain  quantity  of  goods,  if  only  a  part  thereof  is  dehvered  for 
shipment  the  carrier  is  entitled  to  a  lien  thereon  at  the  place  of  de- 
livery for  the  entire  contract  price  of  the  freight.**  And  when  the 
consignor  delivers  goods  to  one  carrier  to  be  carried  over  his  route, 
and  thence  over  the  route  of  another  carrier,  he  makes  the  first  car- 
rier his  forwarding  agent;  and  the  second  carrier  has  a  lien,  not 
only  for  freight  over  his  own  part  of  the  route,  but  also  for  any 


6.  Miller  v.  Georgia  R.  &  B.  Co.,  Dec.  271;  Wilson  v.  Grand  Trunk 
88  Ga.  563,  15  S.  E.  316,  30  A.  S.  B.  Railway  of  Canada,  56  Me.  60,  96  Am. 
170, 18  LJIA.  323.  Dee.  435;  Portland  Bank  v.  Stabbs, 

7.  Cooper  «.  Kane,  19  Wend.  (N.  6  Mass.  422,  4  Am.  Dec  151;  Fmn  v. 
T.)  386,  32  Am.  Dec.  512;  Hatch  v.  Westeln  Railroad  Corporation,  112 
Tucker,  12  R.  I.  501,  34  Am.  Rep.  707.  Mass.  524,  17  Am.  Rep.  128;  Strong 

8.  5  Eng.  Eal.  Cas.  283  note.  v.  Grand  Trunk  Ry.  Co.,  16  Mich.  206, 

9.  Gracie  v.  Palmer,  8  Wheat.  605,  93  Am.  Dec  184;  WeUs  v.  Thomas,  27 
5  U.  S.  (L.  ed.)  696;  South  &  North  Mo.  17,  72  Am,  Dec  228;  The  Key- 
Alabama  R.  Co.  V.  Henlein,  52  Ala.  stone  v.  Moies,  28  Mo.  243,  75  Am. 
606,  23  Am.  Kep.  578;  Southern  Ry.  Dec.  123;  Wood  v.  Erie  Railway  Co., 
Co.  V.  Harrison,  119  Ala.  539,  24  So.  72  N.  Y.  196,  28  Am.  Rep.  125; 
552,  72  A.  S.  R.  936,  43  UlA.  385;  Sehwinger  v.  Raymond,  83  N.  Y.  192, 
Southern  Ry.  Co.  v.  Webb,  143  Ala.  38  Am.  Rep.  415;  Nicolette  Lumber 
304,  39  So.  262,  111  A.  S.  R.  45,  5  Co.  v.  People's  Coal  Co.,  213  Pa.  St. 
Ann.  Cas.  97;  Galena  &  Chicago  Union  379,  62  Atl.  1060,  110  A.  S.  R.  550,  5 
Railroad  Company  v.  Rae,  18  Dl.  488,  Ann.  Cas.  387,  3  Ii.R.A.(N.S.)  327; 
68  Am.  Dec.  574  and  note;  Gre^  v.  Miami  Powder  Co.  v.  Port  Royal  & 
Illinois  Central  R.  Co.,  147  HI.  550,  Western  Carolina  R.  Co.,  38  S.  C.  78, 
35  N.  E.  343,  37  A.  S.  R.  238  and  16  S.  E.  339,  21  L.R.A.  123;  Kankin 
note ;  Caye  v.  Pool's  Assignee,  108  Ky.  v.  Memphis  &  Cincinnati  Packet  Com- 
124,  55  S.  W.  887,  94  A.  S.  R.  348,  49  pany,  9  Heisk.  (Tenn.)  564,  24  Am. 
L.R.A.  251;  Chesapeake  &  Ohio  Rail-  Kep.  339;  Skinner  v.  Upshaw,  2  Ld. 
way  Co.  V.  Sauisbury,  126  Ky.  179,  Raym.  752,  5  Eng.  Rul.  Cas.  281  and 
103  S.  W.  254,  12  L.R.A.(N.S.)  431;  note. 

Cincinnati,  etc.,  R.  Co.  v.  Steele,  140  12  A.  S.  R.  888  note. 

Ky.  383,  131  S.  W.  22,  140  A.  S.  R.  10.  Frothingbam  v.  Jenkins,  1  Cal. 

388;  Deaver  v.  Bedford,  5  Rob.  (La.)  42,  52  Am.  Dec.  286  and  note. 

245,  39  Am.  Dec.  535;  Walker  v.  Cass-  11.  Warehouse  &  Builders'  Supply 

away,  4  La.  Ann.  19,  50  Am.  Dec.  551;  Co.  v.  Gatvin,  96  Wis.  523,  71  N.  W. 

Ames  V.  Palmer,  42  Me.  197,  66  Am.  804,  65  A.  S.  R.  57. 
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freight  on  the  goods  paid  hy  him  to  the  first  carrier.*'  A  lien  does 
not  exist  on  the  goods  of  one  for  freight  and  charges  on  the  goods 
of  another  though  they  are  shipped  by  the  same  bill  ,  of  lading  to  the 
same  consignee."  And,  of  course,  no  lien  can  be  acquired  as  against 
the  national  government."  Also  it  must  be  borne  in  mind  that  a 
carrier's  lien  on  goods  transported  ia  only  co-e3?tensive  with  his  right 
to  claim  and  recover  freight  Therefore,  where  carriers  have,  in  trans- 
porting and  delivering  goods,  injured  the  consigpaee  to  an  amount 
equal  to  their  charge  for  freight,  their  hen  ceases,  and  the  consignee 
may  maintain  an  action  for  the  goods  without  paying  or  tendering  the 
freight'*  Similarly  no  tender  of  freight  is  necessary  before  bringing 
an  action  where  a  carrier  has  actually  converted  the  goods.** 

321.  Nature  of  Lien;  Effect  of  Stoppage  in  Transitu. — But  by 
custom  the  carrier  has  a  lien  only  for  the  carriage  of  the  particular 
goods  transported,  and  it  is  against  the  policy  of  the  custom  and  of 
the  common  law  for  him  to  claim  a  general  lien.  However,  he  may 
establish  his  right  to  such  a  general  lien  by  virtue  of  an  express  con- 
tract or  on  proof  of  a  general  usage  of  trade  to  that  effect}  since  in 
such  a  case  all  persons  dealing  in  the  trade  are  supposed  to  contract 
with  the  carrier  on  the  footing  of  the  general  practice,  adopting  tlie 
general  lien  into  their  contract.  But  the  evidence  of  an  alleged  usage 
of  trade  must  be  so  strong  as  to  afford  a  presumption  that  it  was  com- 
monly known,  and  that  the  shipper  must  necessarily  have  had  notice 
of  and  assented  to  it."  That  the  carrier  cannot  by  a  notice  establish 
and  enforce  his  claim  for  a  general  lien  is  unquestionably  now  re- 
duced to  a  certainty  by  the  uniform  course  of  decisions  in  all  courts, 
both  in  Englaod  and  America.**  As  respects  the  effect  on  the  carrier's 
lien  of  the  exercise  of  the  ■  right  of  stoppage  in  transitu  by  a  vendor 
of  goods,  it  may  be  said  that  in  such  a  case  the  carrier  may,  as  against 
the  consignor,  retain  the  goods  by  virtue  of  his  lien  for  carriage, 
until  his  charges  and  expenses  between  the  consignment  and  stoppage 
are  paid,*'  but  he  cannot  claim  a  lien  thereon  for  a  general  balance 


12.  Potto  V.  New  York  ft  New  Eng- 
land B.  Co.,  131  Mass.  45-5,  41  Am. 
Bep.  247.   See  also  infra,  par.  355. 

13.  Hall  V.  Barrett,  26  IQ.  195,  79 
Am.  Dec.  367. 

14.  Dofolt  V.  Gorman,  1  Miiin.  301. 
66  Am.  Dec.  543. 

16.  9  Ann.  Cas.  794  note.  See  also 
supra,  par.  314. 

16.  Saltus  1).  Everett,  20  Wend.  (N. 
T.)  267,  32  Am.  Dec.  541;  Baltimore 
&  Oliio  R.  Co.  V.  O'Donnell,  49  Ohio 
St.  489,  32  N.  E.  476,  34  A.  S.  R.  570, 
21  L.RA.  117  and  note. 


17.  Cooper  «.  Kane,  19  Wend.  (N. 
Y.)  386,  32  Am.  Dee.  512. 

5  Eng.  Rnl.  Cas.  282  note.  And 
see  Wright  v.  Snell,  6  B.  &  Aid.  350, 
7  E.  C.  L.  127,  24  Bev.  Rep.  413,  16 
Eng.  Rut.  Cas.  131,  -wbere  the  same 
principle  is  implied. 

18.  16  Eng.  Rul.  Cas.  135  note. 

19.  Backer  e.  Donovan,  13  Kan.  251, 
10  Am.  Bep.  84;  Newfaall  v.  Vargas,  15 
Me.  314,  33  Am.  Dee.  617;  Potto  v. 
New  Yoi'k  ft  New  England  Bailroad 
Company,  131  Mass.  455,  41  Am.  Rep. 
247. 
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due  by  the  consignee  for  the  carriage  of  former  consignmentB  from 
the  same  vendor.** 

322.  Effect  of  Owner's  Lack  of  Consent  to  Transportation. — The 
universal  and  fundamental  principle  of  the  law  of  personal  property 
is  that  no  man  can  be  divested  of  his  property  without  his  own  con- 
sent ;  and  that  even  an  honest  purchaser  under  a  defective  title  cannot 
hold  against  tlie  true  proprietor.  A  carrier,  therefore,  acquires  no 
right  by  virtue  of  his  employment  as  such  to  hold  goods  delivered  to 
him  by  a  wrongdoer,  to  whom  they  do  not  belong,  until  his  charges 
are  paid,  against  the  claim  of  the  owner,  and  so  he  has  no  lien  on 
them  for  the  transportation  charges,  irrespective  of  the  question 
whether  the  carrier  acted  in  good  faith  and  was  not  in  fault.*  Nor 
can  this  be  said  to  be  a  harsh  rule  as  applied  to  common  carriers, 
since  the  carrier  has  the  right  to  demand  of  the  consignor  the  trans- 
portation charges  in  advance.*  Similarly  it  has  been  held  that  a 
carrier  intrusted  with  goods  cannot,  by  transferring  them,  in  disre- 
gard of  its  instructions,  to  another  carrier  for  transportation  to  the 
designated  point,  confer  on  the  latter  a  right  to  freight  as  against  the 
owner  of  the  goods.* 

323.  Assignability  of  Lien. — ^The  lien  of  a  carrier,  like  that  of  a 
factor,  is  a  personal  privilege  which  is  not  transferable.  Therefore  if 
goods  are  sold  and  delivered  by  a  carrier  to  a  third  person,  the  former's 
lien  as  such  expires  with  the  possesion,  and  it  cannot  be  set  up  to 
deprive  the  general  owner  of  the  right  to  immediate  possession.*  So 
if  a  creditor  of  the  true  owner  of  goods  pays  the  freight  charges 
thereon  and  takes  an  assignment  of  the  carrier's  lien,  thereby  obtain- 
ing possession  of  the  goods,  such  lien  is  no  defense  in  a  suit  for  the 

R.  Ass'n,  7  Bazt  (Ternu)  345,  32  Am. 
Rep.  565. 

4  L.R.A.  376  note;  21  L.RJi..  US 
note;  5  Eng.  Rul.  Cas.  283  note;  16 
Eng.  Rnl.  Cas.  112  note. 

2.  Savannah,  etc.,  R.  Co.  v.  Talbot, 
123  Ga.  378, 51  S.  £.  401, 3  Ann.  Gas. 
1092. 

But  at  one  time  a  view  opposed  to 
the  general  rule  seems  to  have  been 
taken.  See  40  Am.  Dec.  45  note;  3 
Ann.  Cas.  1095  note.  Also  in  the 
case  of  King  v.  Richards,  6  Whart. 
(Pa.)  418,  37  Am.  Dec.  420. 

3.  Fitch  V.  Newberry,  1  Doug. 
(Mich.)  1,  40  Am.  Dec.  33.  See  also 
infra,  par.  355. 

4.  Ames  v.  Palmer,  42  Me.  197,  66 
Am.  Dec.  271;  Saltus  v.  Everett,  20 
Wend.  (N.  Y.)  267,  32  Am.  Dee.  541. 

870 


20.  Farrell  v.  Richmond  &  Danville 
R.  Co.,  102  N.  C.  390,  9  S.  E.  302,  U 
A.  S.  R.  760,  3  L.R.A.  647;  Pennsyl- 
vania R.  Co.  ti.  American  Oil  Works, 
126  Pa.  St.  485,  17  Atl.  671, 12  A.  S. 
R.  885. 

5  Eng.  Rnl.  Cas.  284  note;  16  Eng. 
Rol.  Cas.  135  note. 

1.  Savannah,  etc.,  R.  Co.  v.  Talbot, 
123  Ga.  378,  51  S.  E.  401,  3  Ann.  Caa. 
1092  and  note;  Robinson  v.  Baker,  5 
Cush.  (Mass.)  137,  51  Am.  Dec.  54 
and  note;  Qilson  v.  Givinn,  107  Mass. 
126,  9  Am,  Rep.  13;  Fitch  v.  New- 
berry, 1  Doug.  (Mich.)  1,  40  Am.  Dec. 
33  and  note;  Pingree  v.  Detroit,  Lan- 
sing, &  Northern  Railroad  Company, 
66  Mich.  143,  33  N.  W.  298, 11  A.  S. 
R.  479  and  note;  Sumner  v.  Sonthem 
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conversion  of  the  goods  by  one  who  is  entitled  to  the  legal  possession 
thereof.*  But  while  the  Hen  of  a  carrier  for  freight  charges  con- 
stitutes no  bar  to  the  possession  of  the  property  as  against  a  wrong- 
doer, it  has  been  held  to  be  assignable  in  the  sense  that  it  may  be 
set  up  by  the  authority  of  the  party  holding  such  lien,  as  for  instance, 
the  immediate  agents  or  bailees  of  the  carrier.*  Likewise  it  seems 
that  an  officer  of  the  law,  acting  under  regular  process,  may  pay  off 
a  lien  of  a  common  carrier  for  freight  on  goods,  in  order  to  get  pos- 
session of  them,  and  on  doing  so>  will  stand  in  the  place  and  Imve  the 
rights  of  such  carrier.' 

324,  Waiver  in  General. — ^The  right  to  retain  property  for  the 
freight  charges  has  grown  out  of  the  usage  of  ^de,  and  it  does  not 
exist,  nor  can  it  be  enforced,  when  the  parties  have  expressly  regulated 
the  time  and  manner  of  paying  freight,  especially  if  the  goods  are 
deliverable  before  the  arrival  of  the  periods  of  payment.  Such  an 
agreement  is  an  express  renunciation  of  the  right  to  insist  on  freight 
before  delivering.®  So  in  general  it  may  be  said  that  it  is  competent 
for  the  piuiies  to  a  contract  of  carriage  to  make  an  agreement  waiving 
the  carrier's  lien,  but  a  written  contract  for  the  transportation  of 
goods  by  a  common  carrier  will  not  be  deemed  to  waive  a  lien  on  them 
for  the  charges  therefor  unless  it  contains  provisions  inconsistent  with 
the  assertion  of  such  lien  or  unless  an  intention  to  make  such  waiver 
is  indicated  expressly  or  by  clear  implication.  Thus  a  waiver  is  not 
shown  by  recitals  in  such  a  contract  that  all  prior  agreements  con- 
cerning the  facilities  for  such  shipment  or  concerning  the  transport 
tation  of  such  goods  or  such  shipment  are  merged  in  the  written  con- 
tract, and  that  the  written  contract  contains  all  the  terms,  agreements, 
and  provisions  relating  in  any  manner  to  the  transportation  of  such 
goods.'  It  has  also  been  held  that  a  common  carrier  waives  his  right 
to  detain  goods  for  the  freight  if  he  puts  his  refusal  to  deliver  them 
to  the  owner  on  another  ground, as  for  instance  that  tiiey  are  not 
in  his  possession  at  the  place  where  a  demand  is  duly  made.'^ 

325.  Loss  of  Lien  by  Surrender  of  Property. — A  carrier  has  a  lien 
for  freight  charges  on  the  goods  transported  only  while  it  retains 
dominion  and  control  of  them.   Therefore,  if  it  delivers  possession 

5  Eng.  Ral.  Gas.  285  note.  And  see  52  Am.  Dee.  288  note;  5  Eng.  Rol. 

Assignments,  vol.  2,  p.  634.  Gas.  284  note. 

6.  Roseneranz  t>.  Swofford  Bros.  Dry  9.  Atchison,  Topeka  &  Santa  Fe 

Ooods  Go.,  175  Mo.  518,  75  S.  W.  445,  Railway  Go.  v.  HinsdeU,  76  Kan.  74, 

97  A.  S.  R.  609.  90  Pac.  800,  13  Ann.  Cas.  981,  12 

6.  Everett  v.  Goffin,  6  Wend.  (N.  L.R.A.(N.S.)  94. 

T.)  603,  22  Am.  Dec.  551.  10.  Thompson  v.  Rose,  16  Conn.  71, 

7.  Thompson  v.  Rose,  16  Conn.  71,  41  Am.  Dec.  121. 

41  Am.  Dec.  121 ;  Rucker  v.  Donovan,  57  Am.  Dec.  43  note. 

13  Kan.  251,  19  Am.  Rep.  84.  11.  Adams  Exp.  Co.  v.  Harris,  120 

8.  Chandler  v.  Belden,  18  Johns.  (N.  Ind.  73,  21  N.  E.  340, 16  A.  S.  S.  315, 
T.)  157,  9  Am.  Deo.  193.  7  L.R.A.  214. 
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the  lien  is  gone.''  However,  a  carrier  of  goods  consigned  to  one  per- 
son under  one  contract  has  a  lien  on  the  whole  for  the  lawful  freight 
and  the  whole  lien  attaches  to  each  and  every  part  of  the  goods  sub- 
ject to  it.  Therefore  if  not  discharged  or  waived,  it  remains  attached 
to  whatever  part  of  the  property  may  remain  within  the  possession  of 
the  carrier  and  a  dehvery  of  part  of  the  property  does  not  necessarily 
discharge  the  Hen,  either  in  the  whole  or  pro  tanto.  It  releases  the 
part  deHvered  from  the  hen,  but  does  not  discharge  the  part  remaining 
from  the  burden  of  the  whole  lien,  unless  it  was  the  intention  of  the 
parties  to  do  so.  And  this  is  ordinarily  a  question  of  fact  for  the 
jury.** .  Moreover,  a  carrier,  on  the  default  of  the  consignee  to  receive 
goods  shifted  to  him  after  reasonable  time  and  opportunity  to  do  so, 
may  store  the  goods  in  a  safe  warehouse  in  its  own  name,  and  thus 
preserve  its  lien  for  freight  charges  without  subjecting  itself  to  further 
liability  as  a  warehouseman,  and  the  warehouseman  with  whom  the 
goods  are  stored  will  then  hold  them  for  the  benefit  of  both  the  carrier 
and  the  consignor.**  A  lien  is  not  lost  by  a  delivery  on  the  fraudulent 
promise  of  the  consignee  to  pay  the  freight,'^  but  it  is  lost  if  goods 
are  delivered  to  the  consignee,  on  the  receipt  of  his  note  therefor,  and 
it  is  not  revived  merely  because  the  carrier  or  his  agent  afterwards 
accidentally  obtains  possession  of  them.**  And  if  a  consiguee  of 
goods  shipped  by  rail  obtains  possession  of  them  through  the  negli- 
gence of  the  railroad  company,  without  paying  the  freight  charges, 
and  sells  them  to  a  bona  fide  purchaser  for  value,  the  company  can- 
not enforce  its  lien  for  freight  against  the  goods  in  the  hands  of  such 
purchaser.*'  Where  the  freight  charges  are  due  from  the  consignor 
the  carrier's  lien  therefor  has  been  deemed  to  be  not  terminated  by 
its  delivery  of  the  goods  to  the  consignee  as  the  agent  of  the  consignor, 
notwithstanding  the  fact  that  the  consignee  promises  to  do  every- 
thing in  his  power  to  retain  the  goods  until  the  charges  are  paid.** 
It  seems,  however,  that  the  carrier's  Uen  for  freight  may  be  preserved 
by  a  special  agreement,  by  notice  that  the  delivery  is  made  subject  to 
the  lien,  or  by  a  local  usage  to  that  effect,  although  the  mere  intention 
of  the  carrier  to  retain  its  lien,  not  communicated  to  the  consignee,  is 

12.  Hale  v.  Barrett,  26  111.  195,  79  147  111.  550,  35  N.  E.  343,  37  A.  S.  R. 
Am.  Dec.  367;  Gregg  v.  Illinois  Cent.  238;  Alden  v.  Carver,  13  la.  253,  81 
R.  Co.,  147  lU.  550,  35  N.  E.  343,  37  Am.  Dec.  430. 

A.  S.  R.  238.  See  also  Liens.  15.  7  Ann.  Cas.  961  note;  5  Eng. 

13.  Fothingham  v.  Jenkins,  1  Cal.  Rul.  Cas.  285  note. 

42,  52  Am.  Dec.  286;  New  Haven  &  16.  Hale  v.  Barrett,  26  lU.  195,  79 

Northampton  Co.  v.  Campbell,  128  Am.  Dec.  367. 

Mass.  104,  35  Am.  Rep.  3(10  and  note;  17.  Norfolk   Southern  R.   Co.  o. 

Potts     New  York  &  N.  E.  R.  Co.^  131  Barnes,  104  N.  C.  25,  10  S.  E.  83,  5 

Mass.  455,  41  Am.  Rep.  247.  li,R.A.  611. 

16  A.  S.  R.  319  note ;  5  Eng.  Rul.  18.  Lembeck  v.  Jarvis  Terminal  Cold 

Cas.  284  note.  Storage  Co.,  69  N.  J.  £q.  781,  63  Atl. 

14.  Qregg  v.  Illinois  Central  R.  Co.,  257,  7  Ann.  Gas.  960,  and  note. 

872 


Digitized  by  Google 


4  R.  C.  L.  CARRIERS  f  326 

insufficient.**  A  lien  is  not  lost  where  goods  are  taken  from  the 
possession  of  the  owners  in  invitwm  or  by  operation  of  law.'**  It  has, 
however,  been  held  that  a  common  carrier  waives  his  lien  by  suing 
out  an  attachment  and  levying  on  the  property.  The  ground  of  such 
a  holding  is  that  the  carrier  by  authorizing  the  levy  voluntarily  sur- 
renders the  possession,  and  after  tiie  seizure  under  the  attachment  the 
property  is  no  longer  in  the  carrier's  possession  and  the  officer  is  not 
in  possession  as  its  agent,  but  as  an  officer  responsible  to  the  owner 
as  well  as  to  the  carrier.*  But  if  a  carrier  makes  delivery  to  the  as- 
signee for  the  benefit  of  the  creditors  of  the  owner  of  the  goods,  his 
lien  is  not  lost,  because  the  assignee  takes  the  goods  not  only  for  the 
general  creditors  but  for  those  holding  liens  on  the  property  assigned, 
and  the  delivery  of  the  possession  of  the  property  to  the  assignee  is 
for  the  benefit  of  all  of  the  owner's  creditors,  including  the  carrier, 
according  to  their  respective  interests.* 

326.  Lien  for  Demurrage. — The  general  right  of  a  carrier  to  charge 
demurrage  for  the  failure  of  consignees  to  unload  cars  or  other  means 
of  transportation  within  a  specified  time  after  they  are  delivered  to 
them  for  that  purpose  has  been  discussed.*  Where,  of  course,  the 
right  to  such  compensation  is  denied,  there  can  be  3ao  lien.*  But 
with  respect  to  the  question  of  demurrage  or  damages  in  the  nature  of 
demurrage  the  carrier's  right  thereto  and  his  right  to  enforce  such 
claim  by  a  detention  of  the  goods  have  not,  in  all  jurisdictions,  been 
deemed  to  be  co-extensive.  Thus  some  courts  entertain  the  view  that 
while  the  inconvenience  or  expense  occasioned  by  the  detention  of 
cars  or  other  vehicles  constitutes  a  claim  in  the  nature  of  a  demurrage, 
the  carrier  has  no  lien  for  such  charges  but  must  seek  his  redress  in 
the  ordinary  manner  by  an  actioft  for  the  breach  of  an  implied  con- 
tract to  pay  for  the  use  and  occupation  thereof.*  And  the  English 
doctrine  generally  is  that  there  is  no  lien  for  demurrage  in  the  absence 
of  a  stipulation  therefor  in  the  bill  of  lading.'  The  weight  of  Ameri- 
can authority,  however,  seems  to  be  that  though  a  carrier  by  water 
has  not,  at  common  law,  a  lien  on  the  cargo  for  demurrage,  in  the 
absence  of  a  stipulation  Uierefor  in  the  bill  of  lading,  he  has,  by  the 
maritime  law,  such  a  lien,  or,  more  strictly  speaking,  such  a  privilege, 
which  may  be  enforced  in  a  court  of  admiralty.'  And  as  respects  car- 
riers by  rail  the  weight  of  authority  now  supports  the  view  that  where 

19.  7  Ann.  Cas.  961  note.  5.  Nicolette  Lumber  Co.  v.  People's 

20.  Newhall  v.  Vargas,  15  Me.  314,  Coal  Co.,  213  Pa.  St.  379,  62  Atl.  1060, 
33  Am.  Dec.  617.  110  A.  S.  R.  550,  5  Ann.  Cas.  387  and 

1.  50  L.R.A.  721  note.  note,  3  L.R.A.(N.S.)  327  and  note. 

2.  Caye  «.  Pool's  Assignee,  108  Ky.     4  Aun.  Cas.  15  note. 
124,  55  S.  W.  887,  94  A.  S.  R-  348     6.  5  Ann.  Cas.  388  note. 

and  note,  49  LJlJi..  251.  7.  30  A.  S.  R.  641  note;  5  Ann. 

3.  See  $upra,  par.  317.  Cas.  389  note.   See  also  Smmna. 

4.  3  L.RA.(N.S.)  327  note. 
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goods  are  shipped  in  carload  lots,  a  railroad  company  is  entitled  to 
a  lien  on  them  for  demurrage  charges  imposed  by  the  rules  of  a  car- 
service  association  for  the  consignee's  failure  to  unload  the  cars 
promptly.  And  this  is  so  though  no  lien  is  provided  for  by  specific 
contract.* 

327.  Enforcement  of  Lien. — ^In  like  manner,  a  lien  attaches  for  de- 
murrage charges  imposed  pursuant  to  the  railroad  company's  regula- 
tions.*  And  a  railroad  company  has  a  lien  on  goods  to  secure  the 
payment  of  demurrage  charges,  though  its  liability  as  a  carrier  has 
ceased,  as  for  instance  where  a  car  has  been  placed  on  a  "team  track" 
to  be  conveniently  unloaded  by  the  consignee,  since,  under  the  cir- 
cumstances, the  delivery  is  not  unqualified,  but  is  conditioned  on  the 
goods  being  unloaded  from  the  car  within  the  time  specified  by  the 
rules  of  the  car  service  association. But  while  a  railroad  company 
has  a  right  to  retain  possession  of  the  goods  in  a  car  on  which  demur- 
rage charges  have  accrued  until  the  consignee  pays  the  charges,  it 
has  no  right  to  refuse  to  deliver  cars  to  a  consignee  because  of  his 
failure  or  refusd  to  pay  demurrage  charges  on  cars  previously  de- 
livered him,  or  because  he  has  joined  a  combination  formed  for  the 
purpose  of  resisting  the  payment  of  demurrage.**  A  carrier  having 
a  lien  only  on  goods  can  only  detain  them  until  payment  of  the  sum 
for  which  they  are  chargeable.  He  cannot  in  the  absence  of  some 
statutory  authority,  or  without  a  power  of  sale  superadded  by  special 
agreement,  lawfully  sell  them  on  his  own  mere  motion  for  his  re- 
imbursement,** but  for  the  enforcement  of  his  lien  his  sole  remedy  is 
a  resort  to  a  proceeding  in  equity,  whereby  he  may  have  the  goods 
sold  under  a  judicial  order  or  legal  process.*'  Or  if  he  be  a  carrier 
by  water  he  may  enforce  it  by  a  proceeding  in  rem  in  an  admiralty 
court'*  In  some  jurisdictions  a  right  of  sale  is  given  expressly  by 
statute.'*  But  in  order  that  such  a  sale  may  be  legal  and  not  a  con- 

8.  Sontfaem  R.  Co.  e.  Lockwood  ing  Company  v.  Ohio  &  Mississippi 
Manufacturing  Co.,  142  Ala.  322,  37  Railway  Company,  98  Ky.  152,  32  S. 
So,  667,  110  A.  S,  R.  32,  4  Ann.  Cas.  W.  595,  56  A.  S.  B.  326,  36  L.R.A. 
12  and  note,  68  L.R,A.  227;  Kentucky  850. 

Wagon  Manuf  g  Co.  v.  Ohio,  etc.,  R.     12.  Briggs  v.  Boston  &  Lowell  Rail- 
Co.,  98  Ky.  152,  32  S.  W.  595,  56  A.  road  Company,  6  Allen  (Mass.)  246, 
S.  R.  326,  36  JjMJl.  850;  Tazoo  AM.  83  Am.  Bee.  626. 
V.  R.  Co.  V.  Searles,  85  Miss.  520,  37     13.  Chesapeake  &  Ohio  Railway  Co. 
So.  939,  69  LJIA.  715.  «.  Saulsburry,  126  Ky.  179, 103  S.  W. 

3  LJl.A.(N.S.)  327  note.  254, 12  L.R.A.(N.S.)  431. 

9.  4  Ann.  Cas.  15  note.  14.  Warehouse  &  Builders'  Supply 

10.  Southern  Railway  Co.  t>.  Lock-  Co.  v.  Galvin,  96  W's.  523,  71  N.  W. 
wood  Manufacturing  Co.,  142  Ala.  322,  804,  65  A.  S.  R.  57.  . 

37  So.  667,  110  A.  S.  R.  32,  4  Ann.  15.  Chesapeake  &  Ohio  Railway  Co. 
Cas.  12,  68  LJIA.  227.  «.  Eaulsburry,  126  Ky.  179,  103  S. 

11.  Kentucky  Wagon  Manufactur-  W.  254, 12  L.R.A.(N.S.)  431. 
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version  it  miist  be  conducted  in  strict  conformity  with  the  terms  of 
tiie  enabling  statute.^* 

XV.  COHNECTINO  CaRBIBBB 

Normal  DtUy  of  Initud  Carriet 

328.  Common-law  Limitation  of  Liability  to  Line  of  Carrier. — 
While  the  law  imposes  upon  common  carriers  the  duty  of  carrying  all 
goods  offered  to  ihem  in  the  usual  course  of  business,^'  at  common 
law  a  carrier  in  the  absence  of  a  q)ecial  contract  cannot  be  compelled 
to  receive  goods  to  be  carried  to  points  beyond  ite  own  line  or  to 
toansport  such  goods  beyond  its  own  line  or  over  the  tracks  of  a  con- 
necting carrier.^*  Accordingly  a  writ  of  mandamus  will  not  issue  to 
compel  a  railway  company  to  deliver  freight  beyond  its  own  line, 
simply  because  there  are  connecting  tracks  over  which  it  might  pass 
by  paying  track  service,  but  which  it  has  never  made  a  part  of  its 
own  line,  though  the  writ  will  lie  to  compel  a  carrier  to  d^ver  at  an 
elevator  situated  upon  tracks  operated  by  it  in  common  with  other 
companies,  notwithstanding  the  delivery  may  be  at  an  additional  ex- 
pense, and  the  company  may  have  contracted  with  other  elevators  for 
exclusive  delivery  to  them ;  on  like  principles  a  connecting  carrier 
cannot  be  compelled  to  make  a  contract  to  forward  a  shipment  beyond 
ite  own  line,^  and  an  initial  carrier  may  refuse  to  issue  any  bills  of  lad- 
ing to  points  beyond  its  own  route,'  and  need  not  assume  any  respon- 

16.  See  also  supra,  par.  307.  39;  Allen  &  Qilbert-Ramaker  Co.  v. 

17.  See  aupra,  par.  137.  Canadian  Pac.  R.  Co.,  42  Wash.  64,  84 

18.  Farley  «.  Lavary,  107  Ky.  523,  Pac.  620,  7  Ann.  Cas.  468;  Roy  v. 
54  S.  W.  840,  47  L.RJi..  383.  Chesapeake  &  O.  R.  Co.,  61  W.  Va. 

72  Am.  Dec.  231  note.  616,  57  S.  E.  39,  31  LJl.A.(N.S.)  1 

19.  Myrick  v.  Michigan  Central  R.  and  note. 

Co.,  107  U.  S.  102,  1  S.  Ct.  425,  27  1  L.R.A.  703  note;  6  LJt.A.  853 

U.  S.  (L.  ed.)  325;  Atchison,  T.  &  S.  note;  9  LJIA..  835  not«. 

F.  R.  Co.  V.  Denver  &  N.  0.  R.  Co.,  20.  Chicago  &  Northwestern  Ry.  Co. 

110  U.  S.  667,  4  S.  Ct.  185,  28  U.  S.  e.  People,  56  HI.  365,  8  Am.  Rep.  690. 

(L.  ed.)  291;  Express  Cases,  117  U.  1.  Central  of  Georgia  Ry.  Co.  v. 

S.  1,  6  S.  Ct.  542,  628,  29  U.  S.  (L.  Murphey,  116  Ga.  863,  43  S.  E.  265, 

ed.)  791;  McManus  v.  Chicago  Great  60  L.R.A.  817,  reversed  on  other 

Western  R.  Co.,  138  la.  150,  115  N.  grounds  196  U.  8.  194,  25  S.  Ct.  218, 

W.  919,  128  A.  S.  R.  180;  Farley  v.  49  U.  S.  (L.  ed.)  444,  2  Ann.  Cas. 

Lavary,  107  Ky.  523,  54  S.  W.  840,  514;  McCam  v.  International  &  G. 

47  L.R.A.  383;  Bird  v.  Southern  R.  N.  R.  Co.,  84  Tex.  352,  19  S.  W.  547, 

Co.,  99  Tenn.  719,  42  S.  W.  451,  63  31  A.  S.  R.  51,  16  L.Rji..  39. 

A.  S.  R.  856;  Post  v.  Southern  R.  72  Am.  Dec.  231  note. 

Co.,  103  Tenn.  184,  52  S.  W.  301,  55  2.  Central  of  Georgia  Ry.  Co.  u. 

L.R.A.  481;  NashWUe,  etc.,  Ry.  Co.  v.  Murphey,  116  Ga.  863,  43  S.  E.  265, 

Stone,  112  Tenn.  348,  79  S.  W.  1031,  60   L.R.A.   817,  reversed   on  other 

105  A.  S.  R.  955;  McCam  v.  Inter-  grounds  196  U.  S.  194,  25  S.  Ct.  218, 

national  &  G.  N.  Ry.  Co.,  84  Tex.  352,  49  U.  S.  (L.  ed.)  444,  2  Ann.  Cas. 

10  S.  W.  547, 31  A.  S.  R.  51, 16  LJI.A.  514;  Kavanaugh  t>.  Southern  R.  Co., 
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sibility  whatever  for  the  transportation  of  property  safely  and  without 
unnecessary  delay  beyond  the  terminus  of  its  own  road,  and  after  the 
property  has  been  turned  over  to  a  connecting  carrier.' 

329.  Duty  of  Delivery  to  Next  Connecting  Carrier. — Where  a  car- 
rier receives  goods  from  a  connecting  carrier  the  normal  duty  re- 
quired of  it  is  to  deliver  the  property  to  the  carrier  whose  line  of  trans- 
portation lies  next  in  route  over  which  the  ^[oods  are  .to  be  carried  * 
and  in  the  absence  of  any  agreement^  either  express  or  clearly  implied, 
for  transportation  beyond  its  own  line,  the  common-law  duty  of  a 
carrier  is  performed  by  safely  transporting  the  goods  over  its  own 
line,  and  promptly  delivering  them  to  the  next  carrier,'  with  the 


120  6a.  62,  47  8.  E.  526, 1  Ann.  Caa. 

705. 

7  Ann.  Cas.  471  note. 

3.  St.  Louis  Southwestern  Ry.  Co.  v. 
WaUaee,  90  Ark.  138,  118  S.  W.  412, 
22  L.R.A.(N.S.)  379. 

4.  Bancroft  v.  Merchants'  Despatch 
Transportation  Co.,  47  la.  262,  29  Am. 
Rep.  482;  Hermann  v.  Goodrich,  21 
Wis.  536,  94  Am.  Dec.  562. 

5.  Michigan  Central  R.  Co.  v.  Min- 
eral Springs  Mfg.  Co.,  16  Wall.  318, 

21  U.  S.  (L.  ed.)  297;  Ogdensburg 

6  L.  C.  R.  Co.  V.  Pratt,  22  Wall.  123, 

22  U.  S.  (L.  ed.)  827;  Pratt  v.  Grand 
Trunk  Ry.  Co.,  95  U.  S.  43,  24  U.  S. 
(L.  ed.)  336;  St.  Louis  Ins.  Co.  r. 
St.  Louis,  v.,  T.  H.  &  I.  R.  Co.,  104 
U.  S.  146,  26  U.  S.  (L.  ed.)  679; 
Myrick  V.  Michigan  Central  R.  Co., 
107  U.  S.  102,  1  S.  Ct.  425,  27  U.  S. 
(L.  ed.)  325;  Pennsylvania  R.  Co.  v. 
Jones,  155  U.  S.  333,  15  S.  Ct.  136, 
39  U.  S.  (L.  ed.)  176;  Southern  Pac. 
Co.  V.  Interstate  Commerce  Commis- 
sion, 200  U.  S.  536,  26  S.  Ct.  330,  50 
U.  S.  (L.  ed.)  585;  Atlantic  Coast  Line 
R.  Co.  V.  Riverside  Mills,  219  U.  S.  186, 
31  S.  Ct.  164,  55  U.  S.  (L.  ed.)  167; 
Alabama  G.  S.  R.  Co.  v.  Thomas,  89 
Ala.  294,  7  So.  762,  18  A.  S.  R.  119 
and  note;  Savannah,  Florida  &  West- 
em  Railway  Co.  v.  Harris,  26  Fla.  148, 

7  So.  544,  23  A.  S.  R.  551  and  note; 
Grindle  v.  Eastern  Exp.  Co.,  67  Me. 
317,  24  Am.  Rep.  31;  Colbath  v.  Ban- 
gor etc.,  R.  Co.,  105  Me.  379,  74  Atl. 
918, 134  A.  S.  R.  569;  Baltimore  &  0. 
R.  Co.  V.  Schumacher,  29  Md.  168,  96 
Am.  Dec.  510;  Fitchburg,  etc.,  R.  Co. 
V.  Hanna,  6  Gray  (Mass.)  539,  66 


Am.  Dec  427;  Sheehy  u.  Wabash  R. 
Co.,  169  Mich.  604,  135  N.  W.  655, 
38  LJl.A.(N.S.)  1126;  Lawrence  v. 
Winona  &  St.  P.  Ry.  Co.,  15  Minn. 
390,  2  Am.  Rep.  130;  Irish  v.  Mil- 
waukee &  St.  Paul  Ry.  Co.,  19  Minn. 
376,  18  Am.  Rep.  340;  Fenner  v.  Buf- 
falo &  State  Line  R.  Co.,  44  N.  Y, 
505,  4  Am.  Rep.  709;  Rawson  v.  Hol- 
land, 50  N.  Y.  611,  17  Am.  Rep.  394; 
Taffe  V.  Oregon  R.  Co.,  41  Ore.  64, 
67  Pac.  1015,  68  Pac.  732,  58  L.R.A. 
187;  Vaunatta  v.  Central  R.  Co.  of 
New  Jersey,  154  Pa.  St.  262,  26  AU. 
384,  35  A.  S.  R.  823;  Dunbar  v.  Port 
Royal  &  Augusta  Ry.  Co.,  36  S.  C. 
110,  15  S.  E.  357,  31  A.  S.  R.  860; 
Venning  v.  Atlantic  Coast  Line  R.  Co., 
78  S.  C.  42,  58  S.  E.  983,  125  A.  S. 
R.  768, 12  L.R.A.(N.S.)  1217;  Post  v. 
Southern  R.  Co.,  103  Tenn.  184,  52 
S.  W.  301,  55  L.R.A.  481;  McCam 
V.  International  &  G.  N.  Ry.  Co.,  84 
Tex.  352,  19  S.  W.  547,  31  A.  S.  R. 
51,  16  L.R.A.  39;  Farmers'  &  Me- 
chanics' Bank  v.  Champlain  Transp. 
Co.,  23  Vt.  186,  56  Am.  Dec.  68;  Lewis 
V.  Chesapeake  &  Ohio  R.  Co.,  47  W. 
Va.  656,  35  S.  E.  908,  81  A.  S.  R. 
816;  Roy  v.  Chesapeake  &  Ohio  Rail- 
way Co.,  61  W.  Va.  616,  57  S.  E.  39, 
31  L.R.A.(N.S.)  1  and  note;  Browning 
V.  Goodrich  Transportation  Co.,  78 
Wis.  391,  47  N.  W.  428,  23  A.  S.  R. 
414,  10  L.R.A.  415. 

72  Am.  Dec.  237  note;  7  Am.  Rep. 
592  note;  97  A.  S.  R.  95  note;  105  A. 
S.  R.  288  note;  1  L.R.A.  703  note; 
6  L.R.A.  853  note;  9  L.R.A.  834,  835 
note;  13  L.R.A.  34  note. 
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accompanying  way  bill  •  and  the  first  or  intermediate  carrier  is  not 
liable  for  loss  or  damages  occurring  to  them  after  delivery  to  a  sub- 
sequent carrier.'  However,  the  liability  of  one  carrier  continues  un- 
til that  of  the  next  succeeding  carrier  has  attached.^  It  seems  that 
there  is  no  difference  in  principle  between  a  case  where  the  transit 
is  ended  and  the  carrier  holds  the  goods  for  delivery  to  the  owner  or 
consignee,  and  one  where  the  carrier  conveys  the  goods  over  a  portion 
only  of  the  route,  and  holds  them  for  delivery  to  some  connecting 
carrier.' 

330.  Time  and  Place  of  Delivery. — In  the  absence  of  a  contract 
fixing  the  time  for  delivery  of  a  shipment  to  a  connecting  carrier,  the 
law  requires  this  to  be  done  within  a  reasonable  time.  What  is  a  rea> 
sonable  time  may  be  affected  by  several  factors.  It  may  be  determined 
from  the  length  of  the  journey,  the  time  usually  adopted  for  delivery, 
and,  under  certain  circumstances,  by  the  existing  weather  conditions, 
and  the  nature  of  the  goods  transported.'**  When  thb  next  connect- 
ing carrier  has  a  place  for  receiving  goods,  as  in  the  case  of  railways, 
always  open,  and  agents  ready  to  receive  them,  it  is  generally  con- 
sidered to  be  the  duty  of  each  preceding  carrier  to  make  immediate 
delivery,  at  the  place  of  receiving  freight,  to  the  succeeding  carrier.*' 
When  the  delivery  of  goods  to  a  connecting  carrier  is  not  intended  to 
take  place  at  a  point  where  two  railroads  meet,  but  in  the  yards  of 
the  connecting  carrier  beyond  such  point,  effect  will  be  given  to  the 
intention  of  the  parties,  and  delivery  will  not  be  tj^ated  as  having  tak- 
en place  until  such  fmrther  point  is  reached.'*  Where  a  steamship 
company  lands  goods  on  a  wharf  on  Sunday  and  deposits  tliem  in  a 
warehouse  for  removal  and  transportation  by  a  railroad  company 
having  tracks  to  the  wharf  and  owning  the  warehouse,  which  company 
runs  no  merchandise  trains  on  Sunday,  a  valid  deUvery  must  be  con- 
sidered as  having  been  made  althou^  the  whole  labor  of  landing  and 
depositing  the  goods,  except  the  opening  and  closing  of  the  warehouse, 
was  performed  by  the  steamship  company.**    A  railroad  company 

6.  Shapiro  v.  Boston  &  U.  R.  Co.,  Port  Royal,  etc.  Ry.  Co.,  36  S.  C.  HO, 
213  Mass.  70,  99  K.  E.  459,  Ann.  Cas.  15  S.  K.  357,  31  A.  8.  R.  860;  Wood 
1913E  1028.  V.  MUwaukee  &  St.  P.  Ry.  Ca,  27  Wis. 

7.  Roy  V.  Chesapeake,  etc.,  Ry.  Co.,  541,  9  Am.  Rep.  465.  As  to  tibe  time 
61  W.  Va.  616,  57  S.  E.  39,  31  LJt.A.  of  delivery  of  shipments  to  consignees 
(N.S.)  1  and  note.  see  mprUf  par.  ^8. 

8.  6  L.B.A.  852  note.  11.  Illinois  Central  Railroad  Co.  v. 

9.  Wood  V.  Milwaukee  &  St.  Paul  MiteheU,  68  lU.  471,  18  Am.  Rep. 
Railway  Co.,  27  Wis.  541,  9  Am.  Bep.  564. 

465.   As  to  the  general  duty  of  de-  12.  Tannatta  v.  Central  Railroad 

liveiy,  see  supra,  par.  275  et  aeq,  Co.  of  New  Jersey,  154  Pa.  St.  262. 

10.  St.  Loms,  I.  M.  ft  S.  R.  Co.  v.  26  Atl.  384,35  A.  S.  R.  823. 
CooUdge,  73  Ark.  112,  83  S.  W.  333,  IS.  Powhatan  Steamboat  Co.  v.  Ap- 
108  A.  S.  R.  21,  3  Ann.  Cas.  582,  67  pomattox  R.  Co.,  24  How.  247,  16 
L.RJ^.  555;  Lowenburg  v.  Jones,  56  S.  (L.  ed.)  682. 

Miss.  688,  31  Am.  Rep.  379;  Dunbar  v. 
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does  not,  by  unloading  cotton  on  a  pier  under  its  sole  and  absolute 
control  and  possession  and  notifying  a  steamship  company,  the  suc- 
ceeding carrier,  of  its  arrival,  deliver  tiie  cotton  to  the  steamship  com- 
pany or  on  the  steamship  pier,  within  the  meaning  of  a  clause  in  the 
bill  of  lading  providing  that  ite  liability  shall  terminate  on  such  de- 
livery, where  the  railroad  company  still  continues  to  retain  full  control 
of  the  cotton,  and  could,  under  certain  contingencies,  and  at  any  time 
before  delivery  to  the  steamship,  send  the  cotton  by  another  steamer.'* 
Where  a  statute  limits  the  liability  of  an  initial  carrier  so  that  it  is  not 
liable  after  goods  are  ready  for  deliverjf  to  the  next  carrier,  It  seems 
that  if  the  succeeding  carrier  is  a  steamship  company  without  a  dock 
or  warehouse  at  which  actual  delivery  can  be  made,  the  first  carrier  is 
relieved  of  further  liability  by  depositing  them  at  the  terminus  of  its 
line  where  the  next  carrier  can  get  them  when  desired.** 

331.  Notice  to  Connecting  Carrier  and  Storage  of  Goods. — Where 
an  initial  or  prior  carrier  gives  notice  to  the  next  carrier  to  take  goods 
which  are  awaiting  delivery  at  the  connecting  point,  if  the  connecting 
carrier  then  refuses  or  neglects  to  take  them  within  a  reasonable  time, 
the  first  carrier  may  store  the  goods,  and  from  that  moment  the  nature 
of  its  duty  changes  and  it  is  relieved  from  the  stringent  responsibility 
originally  assumed,  and  the  liability  of  a  warehouseman  is  substituted 
for  that  of  a  common  carrier.**  Where,  however,  the  initial  carrier 
merely  stores  the  goods  in  its  own  warehouse  at  the  end  of  its  line 
without  dehvery  or  notice,  or  attempt  to  deliver  to  the  next  carrier,  its 
liability  as  a  carrier  will  continue."  This  rule  has  been  applied  even 
in  the  case  of  goods  placed  in  the  warehouse  of  the  initial  carrier  until 
the  succeeding  carrier,  a  steamship  company  with  no  regular  time  of 
departure,  should  take  them.'*  It  seems  that  it  is  immaterial  that  the 
succeeding  carrier  is  actually  in  the  habit  of  taking  at  its  convenience 
the  goods  which  the  first  carrier  customarily  stores  in  its  own  ware- 
house.**  It  has  been  held  that  the  first  carrier  is  not  excused  from 

14.  Texas  &  Pacific  Ry.  Co.  v.  Cal-  253,  46  U.  S.  (L.  ed.)  358;  Lawrence 
lender,  183  U.  S.  632,  22  S.  Ct.  257,  v.  Winona  &  St.  P.  R.  Co.,  15  Minn. 
46  U.  S.  (L.  ed.)  362.  390,  2  Am.  Rep.  130;  Irish  v.  MU- 

15.  Conrteen  v.  Kanawha  Dispatch,  waukee  &  St.  Paul  Ry.  Co.,  19  Minn. 
110  Wis.  610,  86  N.  W.  176,  55  L.RJl.  376,  18  Am.  Rep.  340;  Ladue  v.  Grif- 
182.  As  to  statutes  affecting  this  duty,  fith,  25  N.  T.  364,  82  Am.  Dec.  360; 
generally,  see  infra,  par.  360-366.       Lewis  v.  Chesapeake  &  Ohio  Ry.  Co., 

16.  Johnson  v.  New  York  Cent.  R.  47  W.  Va.  656,  35  S.  E.  908,  81  A. 
Co.,  33  N.  T.  610,  88  Am.  Dec.  416;  S.  R.  816. 

Rawson  v.  Holland,  59  N.  Y.  611,  17  7  Am.  Rep.  592  note. 

Am.  Rep.  394;  Wood  v.  Milwaukee  18.  Illinois  Central  Railroad  Co.  v. 

&  St.  P.  Ry.  Co.,  27  Wis.  541,  9  Am.  Mitchell,  68  111.  471,  18  Am.  Rep. 

Rep.  465.  564. 

17.  Michigan  Cent.  R.  Co.  v.  Mio-  19.  Texas  &  Pac.  Ry.  Co,  v.  Clay- 
eral  Springs  Mfg.  Co.,  16  WaU.  318,  ton,  l^S  U.  S.  348,  19  S.  Ct.  421,  43 
21  U.  S.  (L.  ed.)  297;  Texas  &  P.  Ry.  U.  S.  (L.  ed.)  725;  Condon  v,  Mar- 
Co.  V.  ReiBS,  183  XT.  S.  621,  22  S.  Ct.  quette,  H.  &  0.  R.  Co.,  55  Mich.  218, 

878 


Digitized  by  Google 


4  R.  C.  L.  CARRIERS  $  332 

delivering  the  goods  to  a  connecting  carrier  by  reason  of  any  custom 
of  holding  the  goods  until  notice  could  be  given  to  the  consignee  or 
because  the  second  carrier  was  in  the  habit  of  refusing  to  accept  the 
goods  unless  the  shipper  would  accept  a  receipt  exempting  it  from  lia- 
bility for  loss.**  There  is  no  requirement  that  the  notice  to  the  next 
carrier  should  be  an  actual  written  or  verbal  notice,  since  notice  may 
be  implied  from  the  course  of  dealing  between  the  parties,  or  from 
the  custom  and  usage  of  the  business.^  As  a  general  rule  it  may  be 
stated  that  the  liability  of  a  prior  carrier  continues  until  he  gives  to 
the  succeeding  carrier  such  a  notification  as  according  to  the  course  of 
business  may  be  equivalent  to  a  tender  of  delivery.*  The  carrier's 
liability  continues  until  the  goods  are  actually  taken  by  the  second  car- 
rier, or  until  such  prior  carrier  in  some  way  distinctly  renounce  his 
liability.* 

332.  Loss  on  Connecting  Line  through  Fault  of  Initial  Carrier. — 
"Where  a  common  carrier  accepts  goods  for  shipment,  to  be  delivered 
to  a  connecting  carrier,  it  is  liable  for  any  damages  to  the  goods 
resulting  directly  from  its  negligence,  although  the  loss  may  not 
actually  occur  until  after  the  goods  are  delivered  to  the  second  carrier,* 
and  this  is  true  although  the  contract  between  the  consignor  and  the 
initial  carrier  provides  that  such  carrier  shall  be  responsible  only  for 
losses  or  injuries  occurring  on  its  own  lines,  and  that  it  shall  be  re- 
lieved from  liability  of  every  kind  after  the  property  kansported  by  it 
has  left  its  line.*  Thus  an  initial  carrier  has  been  held  responsible 
for  loss  occasioned  by  the  freezing  of  apples  while  on  a  connecting 
carrier's  line,  in  consequence  of  a  fall  of  temperature  following  neg- 
ligent delay  in  delivering  the  apples  to  such  connecting  carrier.*  The 
same  conclusion  was  reached  where  an  initial  carrier  needlessly  sepa- 
rated several  cars  in  charge  of  a  single  caretaker,  thereby  preventing 
him  from  maintaining  a  fire  in  each  car  to  prevent  freezing  and 
injury  of  perishable  goods.'  The  rule  fdso  applies  in  the  case  of  ani- 
mals dying  after  transfer  to  a  connecting  carrier's  line,  in  consequence 
of  drinking  salt  water  in  the  initial  carrier's  stock  yards  before  being 


21  N.  W.  321,  54  Am.  Rep.  367;  Law-  4.  Whitnack  «.  Chicago,  etc.,  R.  Co., 
renee  v.  Winona  &  St.  P.  R.  Co.,  15  82  Neb.  464,  118  N.  W.  67,  130  A. 
Minn.  390,  2  Am.  Hep.  130.  S,  R.  692,  19  LJt.A.(N.S.)  1011  and 

20.  Rawson  v.  Holland,  59  N.  Y.  note. 
611, 17  Am.  Rep.  394.  6.  19  L.R.A.(N.S.)  1015  note. 

1.  Wood  V.  Milwaukee  &  St.  P.  Ry.  6.  Fox  v.  Boston  &  Maine  R.  Co., 
Co.,  27  Wis.  541,  9  Am.  Rep.  465.  148  Mass.  220, 19  N.  E.  222,  1  L.R.A. 

2.  Texas  &  P.  By.  Co.  v.  Reiss,  183  702. 

U.  S.  621,  22  S.  Ct.  253,  46  U.  S.  (L.      19  L.R.A.(N.S.)  1013  note. 

«d.)  358.  7.  Whitnack  v.  Chicago,  etc.,  R.  Co., 

3.  Goold  V.  Chapin,  20  N.  Y.  259,  75  82  Neb.  464,  118  N.  W.  67,  130  A. 
Am.  Dee.  398  and  note.  S.  R.  692,  19  LJt.A.(N.S.)  1011. 
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loaded.*  This  same  principle  also  underlies  the  well  established  rule 
that  a  carrier  is  liable  for  damages  caused  by  a  defective  car,  although 
the  injury  complained  of  does  not  occur  until  the  car  has  passed 
beyond  its  own  line.^  Even  where  a  stipulation  in  a  through  bill  of 
lading  limits  liability  for  loss  or  damage  to  the  line  on  which  it  occurs, 
it  has  been  held  that  the  initial  carrier  is  not  thereby  relieved  from 
liability  for  delay  on  another  line,  where  this  is  due  to  a  negligent 
misdirection  in  the  waybill  made  out  by  the  initial  carrier. 


Extenewn  of  LiaHlity  of  InUial  Carrie 

333.  Contractual  Extension  of  Liability. — carrier  may  subject 
itself  to  the  obligations  of  a  common  carrier  beyond  its  own  line,^^ 
and  a  contract  having  this  effect  may  be  made  with  any  one  of  several 
connecting  carriers,  there  being  no  objection  in  law  to  such  a  contract 
with  its  attendant  liabilities.**  Whether  the  carriers  operate  on  land 
or  by  sea,**  with  a  few  pos^ble  exceptions,  all  the  courts  have  uni- 
formly held  that  the  contract  of  a  corporation  to  carry  goods  beyond 
its  own  line  is  not  ultra  vires,**  and  it  is  obvious  that  a  natural  person 
acting  as  a  common  carrier  may  also  contract  and  engage  to  carry 
goods  beyond  the  terminus  of  his  line.**  Therefore  when  initial  car- 
riers conti^ct  to  carry  and  dehver  goods  to  points  beyond  their  own 

8.  Norfolk  &  W.  R.  Co.  v.  Har-  31  S.  Ct.  164,  55  U.  S.  (L.  ed.)  167; 
man,  91  Va.  601,  22  S.  E.  490,  50  Colfax  Mountain  Fruit  Co.  v.  South- 
A.  S.  R.  855,  44  L.B.A.  289.  era  Pac.  Co.,  118  Cal.  648,  50  Pac 

9.  15  Ann.  Cas.  145  note.  775,  40  L.R.A.  78;  HiU  Mfg.  Co.  v. 

10.  Illinois  Cent.  R.  Co.  v.  South-  Boston  &  L.  R.  Corp.,  104  Mass.  122, 
em  Seating  &  Cabinet  Co.,  104  Tenn.  6  Am.  Rep.  202;  Nashua  Lock  Co.  v. 
568,  58  S.  W.  303,  78  A.  S.  R.  933,  Worcester  &  N.  R.  Co.,  48  N.  H.  339, 
50  L.R.A.  729.  2  Am.  Rep.  242;  MeCam  v.  Inter- 

11.  Ogdensburg  &  L.  C.  R.  Co.  v.  national  &  G.  N.  Ry.  Co.,  84  Tfx. 
Pratt,  22  Wall.  123,  22  U.  S.  (L.  ed.)  352,  19  S.  W.  547,  31  A.  S.  R.  51, 
827;  Wheeler  v.  San  Francisco  &  A.  16  L.R.A.  39;  Nichols  v.  Oregon  Short 
R.  Co.,  31  Cal.  46,  89  Am.  Dec.  147  Line  R.  Co.,  24  Utah  83,  66  Pac.  768, 
and  note;  St.  Louis  S.  W.  Ry.  Co.  v.  91  A.  S.  R.  778. 

Elgin  Condensed  MUk  Co.,  175  III.  4  LJR.A.'545  note;  9  L.RA.  833 

557,  51  N.  E.  911,  67  A.  S.  R.  238;  note. 

Grover  &  Baker  Sewing-Mach.  Co.  v.  13.  Wheeler  v.  San  Francisco  &  A. 

Missouri,  Pac.  Ry.  Co.,  70  Mo.  672,  R.  Co.,  31  Cal.  46,  89  Am.  Dee.  147, 

35  Am.  Rep.  444;  Maghee  v.  Cam-  and  note. 

den  &  Amboy  R.  Transp.  Co.,  45  N.  14.  Michigan  Cent.  R.  Co.  r.  Min- 

Y.  514,  6  Am.  Rep.  124;  Harris  v.  eral  Springs  Mfg.  Co.,  16  Wall.  318, 

Howe,  74  Tex.  534,  12  S.  W.  224,  15  21  U.  S.  (L.  ed.)  297;  Farley  v,  Lav- 

A.  S.  R.  862,  5  L.R.A.  777.  ary,  107  Ky.  523,  54  S.  W.  840,  47 

12.  Ogdensburg  &  L.  C.  R.  Co.  v.  L.R.A.  383. 

Pratt,  22  WaU.  123,  22  U.  S.  (L.  ed.)  72  Am.  Deo.  230  note;  4  L.RA.  545 

827;  Myrick  v.  Michigan  Cent.  R.  Co.,  note;  9  L.R.A.  835  note. 

107  U.  S.  102,  1  S.  Ct.  425,  27  U.  S.  16.  Lowenburg  v.  Jones,  56  Miss. 

(L.  ed.)  325;  Atlantic  Coast  Line  R.  688,  31  Am.  Rep.  379. 

Go.  V.  Riverside  Mills,  219  U.  S.  386, 
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lines,  they  may  be  held  responsible  for  loss  wherever  it  occurs,  in  th& 
absence  of  special  circumstances  limiting  their  liability.'*  The  au- 
thorities on  a  carrier's  liability  beyond  his  own  route  seem  not  general- 
ly to  put  it  upon  the  law  of  the  state  in  which  his  contract  is  to  be  per- 
formed, neither  do  they  expressly  make  an  exception  to  take  this  class 
of  cases  out  of  the  general  rule  that  the  construction  and  force  of  a 
contract  are  governed  by  the  law  of  the  state  in  which  it  is  to  be  exe- 
cuted.*' 

334.  Implied  Contract  Extending  Liability. — Where  there  are 
several  connecting  carriers  the  question  whether  the  liability  of  the 
first  carrier  extends  beyond  its  own  line  depends  upon  the  inquiry 
whether  it  in  any  form  assumed  or  held  itself  out  to  the  public  as  as- 
suming any  responsibility  beyond  the  terminus  of  its  own  route.**- 
By  holding  itself  out  as  a  carrier  in  this  respect,  an  initial  carrier  may 
assume  a  l^al  obligation  to  receive  and  carry  goods  beyond  its  own 
line,'*  although  it  does  not  have  any  actual  arrangement  with  the  con- 
necting lines.**  Its  liability  therefore  depends  upon  the  existence  of 
a  contract  either  express  or  implied,'  and  the  implied  contract  may 
be  shown  by  direct  or  drcumstantial  evidence.*  In  the  absence  of 
special  agreement  to  extend  its  liability  beyond  its  own  line,  such  lia- 
bility will  not  usually  attach,  and  an  implied  agreement  will  not  be 
inferred  from  doubtful  expressions  or  loose  language,  but  must  be  es- 
tablished by  clear  and  satisfactory  evidence.*  The  implied  obligation 
of  a  common  carrier,  arising  simply  from  his  obligation  to  the  public, 
ordinarily  is  limited  by  the  termini  of  his  own  route,  and  his  mere 

16.  Pittsburgh,  C.  &  St.  L.  Ry.  Co.  CoUins,  77  Ga.  376,  3  S.  E.  416,  4 
V.  Morton,  61  Ind.  539,  28  Am.  Rep.  A.  S.  R.  87;  Crawford  v.  Southern 
682;  Crawford  v.  Southern  Railroad  Railroad  Association,  51  Miss.  222,  24 
Association,  51  Miss.  222,  24  Am.  Rep.  Am.  Rep.  626;  Grover  &  Baker-  Sew- 
626;  Merchants'  Dispatoh  Transp.  Co.  ing-Machine  Co.  v.  Missouri  Pacific 
V.  Bloch,  86  Tenn.  392,  6  S.  W.  881,  Ry.  Co.,  70  Mo.  672,  35  Am.  Rep.  444. 
6  A.  S.  R.  847.  2.  Grindle  v.  Eastern  Express  Com- 

72  Am.  Dee.  230  note;  6  LJI.A.  852  pany,  67  Me.  317,  24  Am.  Rep.  31. 

note.  3.  Myrick  v.  Michigan  Cent.  R.  Co., 

17.  Gray  v.  Jackson,  51  N.  H.  9;  107  U.  8.  102,  1  S.  Ct.  425,  27  U.  S, 
12  Am.  Rep.  1.  (L.  ed.)  325;  Pennsylvania  R.  Co.  v. 

18.  St.  Louis  Ins.  Co.  v.  St,  Louis,  Jones,  155  U.  S.  333,  15  S.  Ct.  136, 
v.,  T.  H.  &  I.  R.  Co.,  104  U.  S.  146,  39  U.  S.  (L.  ed.)  176;  Northern  Pac. 
26  U.  S.  (L.  ed.)  679.  Ry.  Co.  v.  American  Trading  Co.,  195 

13  L.RJi..  34  note.  U.  S.  439,  25  S.  Ct.  84,  49  U.  S.  (L. 

19.  Pittsburgh,  Cincinnati  &  St.  ed.)  269;  Grindle  v.  Eastern  Express 
Louis  R.  Co.  V.  Morton,  61  Ind.  639,  Company,  67  Me.  317, 24  Am.  Rep.  31 ; 
28  Am.  Rep.  682;  Chicago,  etc.,  R.  McCam  v.  International,  etc.,  R.  Co., 
Co.  V.  Wolcott,  141  Ind.  267,  39  N.  84  Tex.  352, 19  S.  W.  547,  31  A.  S.  R. 
E.  451, 50  A.  S.  B.  320.  51,  16  L.R.A.  39;  Uoy  v.  Chesapeake 

80.  Wheeler  v.  San  FianeiBeo  A  &  Ohio  Railway  Co.,  61  W.  Ya.  616^ 
Alabama  B.  Co.,  31  Gal.  46,  89  Am.  57  S.  E.  39,  31  L.R.A.(N^.)  1  and 
Dee.  147  and  note.  note. 

1.  Savannah,  F.  &  TV.  B.  Co.  u.     9  LJt.A.  835  note. 
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connection  with  other  routes,  which  he  does  not  own,  operate,  or  con- 
trol, will  not  render  him  liable  as  such  carrier  for  a  failure  to  carry  or 
provide  means  to  carry  merchandise  over  such  other  routes.* 

335.  Acceptance  of  Goods  as  Implying  Contract  to  Carry  to  Des- 
tination Generally. — ^With  reference  to  the  inference  to  be  drawn  from 
the  mere  acceptance  of  a  shipment  destined  for  a  point  beyond  the 
accepting  carriw's  line,  there  are  two  well  defined  and  opposing  rules. 
Under  one  rule,  the  carrier's  liability  continues  as  such  until  delivery 
at  iinal  destination,  unless  it  expressly  contracts  otherwise.  Under  the 
other,  its  liability  is  confined  to  its  own  line,  unless  it  expressly  extends 
its  undertaking  to  cover  carriage  beyond  that  line.*  The  former  is 
known  as  the  English  rule  •  and  has  been  accepted  by  a  number  of 
courts.  As  established  by  the  courts  in  these  states  the  rule  is  that 
the  mere  receipt  of  goods  to  be  carried  to  a  destination  beyond  the  line 
of  the  carrier  who  first  receives  them  is  evidence  of  a  contract  to  trans- 
port to  such  destination,'  whether  the  carrier  owns  or  controls  all  the 
lines  of  transportation  in  the  route  of  their  travel  or  not.'  This  is 
especially  true  where  a  throu^  bill  of  lading  is  issued.'  The  carrier 
prima  facie  becomes  bound  under  an  implied  agreement,  from  the 
marks  and  directions,  to  carry  safely  to  and  deliver  at  the  final  destina- 
tion shown  by  such  marks,^^  and  it  is  liable  for  loss  of  the  goods  on 
connecting  lines.'*  This  rule  has  been  enforced  where  the  point  of 
destination  in  a  bill  of  lading  was  left  blank,  but  an  indorsement  at 


1  Pittsburgh,  Cincinnati  &  St. 
Louis  R.  Co.  V.  Morton,  61  Ind.  539, 
28  Am.  Rep.  682. 

5.  31  L.R.A.(N.S.)  3  note. 

6.  For  a  considemtion  of  this  rule 
as  interpreted  by  the  English  courts 
see  infra,  par.  337. 

7.  Wabash  R.  Co.  r.  Thomas,  222 
m.  337,  78  N.  E.  777,  7  L.R.A.(N.S.) 
1041;  St.  Joseph  &  Grand  Island  R. 
Co.  V.  Palmer,  38  Neb.  463,  56  N.  W. 
957,  22  L.R.A.  335;  McCarn  v.  In- 
ternational &  Great  Northern  R.  Co., 
84  Tes.  352,  19  S.  W.  547,  31  A.  S. 
R.  51, 16  LJt.A.  39. 

6  L.R.A.  851  note. 

8.  Taflfe  v.  Oregon  R.  Co.,  41  Ore. 
64,  67  Pac.  1015,  68  Pac.  732,  58 
L.R.A.  187. 

9.  Allen  &  Qilbert-Rami^er  Co.  v. 
Canadian  Pae.  R.  Co.,  42  Wash.  64, 
84  Pae.  620, 7  Ann.  Cas.  468 ;  Cavallaro 
V.  Texas  &  Pacific  Ry.  Co.,  110  Cil. 
348,  42  Pac.  918,  52  A.  S.  R.  94; 
Central  of  Georgia  Ry.  Co.  v.  Mur- 


phey,  116  Ga.  863,  43  S.  E.  265,  60 
L.R.A.  817,  reversed  on  other  grounds 
196  U.  S.  194,  25  S.  Ct.  218,  49  U. 
S.  (L.  ed.)  444,  2  Ann.  Cas.  514; 
Illinois  Central  R.  Co.  v.  Carter,  165 
lU.  570,  46  N.  E.  374,  36  L.R.A.  527. 

72  Am.  Dec  234  note.  As  to  the 
general  effect  given  to  a  through  bill 
of  lading  see  infra,  par.  339. 

10.  Wabash  Railroad  Co.  v.  Thomas, 
222  lU.  337,  78  N.  E.  777,  7  LJRA. 
(N.S.)  1041;  Mulligan  v.  lUinois  Cent 
Ry.  Co.,  36  la.  181,  14  Am.  Bep. 
514. 

11.  1  L.RJV.  703  note;  9  hS..A. 
835  note. 

12.  Mobile  &  Girard  Railroad  Co.  v. 
Copeland,  63  Ala.  219,  35  Am.  R«p. 
13;  Falvey  t>.  Georgia  R.  Co.,  76  Ga. 
597,  2  A.  S.  R.  58;  East  Tennessee  & 
Vu^ia  Railroad  Company  v.  Rogers, 
6  Heisk.  (Tenn.)  143,  19  Am.  Rep. 
589. 

61  A.  S.  R.  371  note. 
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the  end  showed,  in  fact,  that  such  point  was  beyond  the  carrier's  own 

line." 

336.  Rule  in  Majority  of  American  Jurisdictions. — In  a  majority 
of  the  courte  in  the  United  States,  in  the  absence  of  any  special  con- 
tract,'* the  normal  liability  of  a  connecting  carrier  is  limited  to  its 
own  line,  and  the  mere  acceptance  of  goods  consigned  to  points  beyond 
the  line  of  the  carrier  does  not  operate  to  extend  this  liability.'*  The 
duty  of  the  carrier  in  such  cases  is  merely  the  normal  duty  to  carry  the 
goods  to  the  end  of  its  line  and  there  deliver  them.'*  A  carrier  re- 
ceiving goods  marked  for  delivery  beyond  his  route  is  prima  facie  re- 
sponsible only  for  his  own  route,'^  and  assumes  no  liability  for  safe 
carriage  on  connecting  lines.'^  In  other  words  the  mere  fact  that  it 
received  goods  marked  for  a  place  beyond  its  own  terminus  does  not 
import  an  agreement  to  transport  to  the  destination  named  as  a  com- 
mon carrier." 

337.  English  Rule. — In  the  absence  of  special  contract,  the  effect 
of  receiving  goods  marked  for  carriage  to  a  point  beyond  its  own  line 
is  considered  in  England  to  imply  a  contract  for  transportation  to  the 
destination,  although  no  connection  with  other  carriers  is  shown  and 
the  price  for  complete  carriage  is  not  prepaid,  and  this  view  has  re- 


13.  Marshall  ft  Mitchell  Grain  Co. 
V.  Kansas  City,  Fort  Scott  ft  Memphis 
Raiboad  Co.,  176  Mo.  480,  75  S.  W. 
638,  98  A.  S.  B.  508. 

14.  As  to  the  effect  of  a  special  eon- 
tract  see  infra,  par.  342. 

16.  Ogdensbarg  ft  L.  G.  R.  Co.  v. 
Pratt,  22  WaU.  123,  22  U.  S.  (L.  ed.) 
827;  Myrick  v.  Michigan  Cent.  R.  Co., 
107  U.  S.  102,  1  S.  Ct.  425,  27  U.  S. 
(L.  ed.)  325;  Pennsylvania  R.  Co.  v. 
Jones,  155  U.  S.  333,  15  S.  Ct.  136, 
39  U.  S.  (L.  ed.)  176;  Baltimore  ft 
O.  R.  Co.  V.  Schumacher,  29  Md.  168, 
96  Am.  Dee.  510;  Ijawrence  r.  Wi- 
nona &  St.  P.  Ry.  Co.,  15  Minn.  390, 
2  Am.  Rep.  130;  Grover  &  Baker  Sew- 
ing-Machine  Co.  v.  Missouri  Pacific 
Ry.  Co.,  70  Mo.  672,  35  Am.  Rep.  444; 
New  York,  C.  &  St.  L.  R.  Co.  v.  Fre- 
mont, Elkhorn  &  Missouri  Valley  R. 
Co.,  66  Neb.  159,  92  N.  W.  131,  59 
UR.A.  939;  Merchants  Dispatch 
Transp.  Co.  v.  Bloch,  86  Tenn.  392, 
6  S.  W.  881,  6  A.  S.  R.  847;  Farmers' 
ft  Mechanics*  Bank  v.  Champlain 
Transp.  Co.,  23  Vt.  186,  56  Am.  Dee. 
68. 


42  Am.  Rep.  666  note;  1  L.R.A. 
703  note. 

16.  McMillan  v.  Miehigan  Sonthem 
ft  N.  I.  R.  Co.,  16  Mich.  79,  93  Am. 
Dee.  206;  Taffe  v.  Oregon  R.  Co.,  41 
Ore.  64,  67  Pae.  1015,  68  Pac.  732,  58 
L.B.A.  187. 

72  Am.  Dec.  236  note;  5  Eng.  Rul. 
Cas.  348  note. 

17.  Knight  tJ.  Proridenee  ft  Wor- 
cester R.  Co.,  13  R.  I.  572,  43  Am. 
Rep.  46. 

18.  Lowenburg  v.  Jones,  56  Miss. 
688,  31  Am.  Rep.  379. 

19.  Elmore  v.  Naugatuck  R.  Co.,  23 
Conn.  457,  63  Am.  Dec.  143;  Perkins 
V.  Portland,  Saco,  &  Portsmouth  Rail- 
road Co.,  47  Me.  573,  74  Am.  Dec. 
507;  Grindle  «.  Eastern  Express  Co., 
67  Me.  317,  24  Am.  Rep.  31;  Craw- 
ford V.  Southern  Railroad  Association, 
51  Miss.  222,  24  Am.  Rep.  C26;  Dun- 
bar V.  Port  Royal,  etc.,  Ry.  Co.,  36 
S.  C.  110,  15  S.  E.  357,  31  A.  8.  R. 
860;  Allen  ft  Gilbert-Ramaker  Co.  v. 
Canadian  Pae.  R.  Co.,  42  Wash.  64, 
84  Pae.  620,  7  Ann.  Gas.  468. 

9  LJt.A.  835  note. 
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ceived  some  support  in  this  country.*®  The  English  rule  is,  that 
the  receipt  of  goods  marked  for  a  given  point,  without  a  posi- 
tive limitation  of  responsibility,  amounts  to  a  contact  or  at  least 
is  piima  facie  evidence  of  an  undertaking  on  the  part  of  the  carrier 
to  transport  them  safely  to  their  destination,  whether  within  or 
beyond  the  limits  of  its  own  Hne,*  and  the  carrier,  whether  a 
corporation  or  a  natural  person,*  becomes  responsible  for  safe  car- 
riage through  all  the  intermediate  lines.'  If  a  carrier  contracts 
to  convey  goods  to  and  deliver  them  at  a  particular  place  his  duty 
at  that  place  is,  therefore,  precisely  the  same  whether  his  own 
conveyance  goes  the  entire  way  or  stops  short  at  an  intermediate 
place,  and  the  goods  are  conveyed  on  by  another  carrier.  According- 
ly it  is  held  that  the  carrier  at  the  place  of  destination  is  to  be  treated 
as  the  agent  of  the  original  carrier  for  all  purposes  connected  with 
the  conveyance  and  delivery  of  the  goods,  to  the  same  extent  as  an 
agent  of  the  initial  carrier  would  iiave  been  at  the  end  of  its  own 
line.*  Perhaps  the  most  important  consequence  of  this  rule  is  the 
doctrine  well  established  by  the  English  courts  that,  in  all  cases  within 
its  operation,  the  first  carrier  becomes  exclusively  responsible  for  the 
carriage  and  safety  of  the  goods  to  their  destination,  and,  no  matter 
by  whom  injured  or  lost,  the  first  carrier  alone  can  be  sued  by  the 
aggrieved  party,  and  any  attempt  to  hold  the  subsequent  or  connecting 
carrier  liable,  although  the  loss  may  have  occurred  through  its  negli- 
gence, will  fail.* 

338.  Announcement  of  Through  Rates. — While  some  courts  have 
held  that  where  a  carrier  fixes  a  price  for  transportation  over  the 
whole  route,  the  inference  may  properly  be  drawn  that  he  intends  to 

20.  72  Am.  Dee.  232;  5  Eng.  Rul.  Wash.  64,  84  Pae.  620, 7  Ann.  Gas.  468. 

Cas.  348  note.  97  A.  S.  R.  96  note;  6  LJt.A.  851 

1.  Mobile  &  G.  R.  Co.  v.  Copeland,  note;  5  Eng.  Rul.  Cas.  263  note. 

63  Ala.  219,  35  Am.  Rep.  13;  Per-  2.  Perkins    v.   Portland,   Saeo,  & 

kins  V.  Portland,  S.  &  P.  R.  Co.,  47  Portsmouth  Railroad  Co.,  47  Me.  573, 

Me.  573,  74  Am.  Dee.  507;  Burroughs  74  Am.  Dec.  507. 

V.  Norwich  &  Worcester  Railroad  Co.,  3.  Cavallaro  v.  Texas  &  Pacifie  Ry. 

100  Mass.  26,  1  Am.  Rep.  78;  Law-  Co.,  110  Cal.  348,  42  Pac.  918,  52  A. 

rence  v.  Winona  &  St.  P.  R.  Co.,  15  S.  R.  94;  East  Tennessee  &  Virginia 

Minn.  390,  2  Am.  Rep.  130 ;  Nashua  Railroad  Company  v.  Rogers,  6  Heisk. 

Lock  Co.  V.  Worcester  &  Nashua  Rail-  (Tenn.)  143,  19  Am.  Rep.  589. 

road  Co.,  48  N.  H.  339,  2  Am.  Rep.  1  L.R.A.  703  note. 

242;  Taffe  v.  Oregon  R.  Co.,  41  Ore.  4.  5  Eng.  Rul.  Cas.  263  note. 

64,  67  Pac.  1015,  68  Pae.  732,  58  5.  Packard  v.  Taylor,  35  Ark.  402, 

L.R.A.    187;    Merchants'    Dispatch  37  Am.  Rep.  37;  Cavallaro  v.  Texas 

Transp.  Co.  v.  Bloch,  86  Tenn.  392,  &  Pacific  Ry.  Co.,  110  Cal.  348,  42 

6  S.  W.  881,  6  A.  S.  R.  847;  McCam  Pac.  918,  52  A.  S.  R.  94;  Lawrence 

V.  International  &  G.  N.  Ry.  Co.,  84  v-  Winona  &  St.  P.  R.  Co.,  15  Minn. 

Tex.  352,  19  S.  W.  547,  31  A.  S.  R.  390,  2  Am.  Rep.  130 ;  International, 

51,  16  L.R.A.  39;  AUen  &  GUbert-  etc.,  Ry.  Co.  v.  Tisdale,  74  Tex.  8,  11 

Ramaker  Co.  t>.  Canadian  P.  R.  Co.,  42  S.  W.  900,  4  Lil.A.  545. 
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make  the  entire  contract  his  own,*  yet  otiier  courts  have  taken  the 
view  that  no  such  inference  is  warranted.'  It  seems  that  the  common 
law  liability  of  a  connecting  carrier  will  not  be  enlarged  by  ihe  fact 
that  a  notice  of  the  charges  for  through  transportation  is  posted  in 
the  station  or  depot  of  a  carrier.  Such  notices  are  usually  found  in  sta- 
tions on  lines  which  connect  with  other  lines,  and  they  furnish  import- 
ant information  to  shippers,  who  naturally  desire  to  know  what  the 
charges  are  for  through  freight  as  well  as  for  those  over  a  single  line. 
The  courts  have  expressed  the  opinion  that  it  would  be  unfortunate 
if  this  information  could  not  be  given  by  a  public  notice  in  the  station 
of  a  company  without  subjecting  that  company,  if  freight  is  taken 
by  it,  to  responsibility  for  the  manner  in  which  it  is  carried  on  inter- 
mediate and  connecting  lines  to  the  end  of  the  route."  Accordingly 
it  has  been  held  that  a  carrier  may  even  publish  an  advertisement 
setting  forth  the  facilities  for  transportstion  which  it  possesses  in  ref- 
erence to  connecting  UneSj  without  rendering  itself  liable  for  the  safety 
of  the  goods  over  all  the  route.* 

339.  Acceptance  of  Payment  of  Through  Freight. — Even  in  juris- 
dictions which  do  not  recognize  the  rule  that  the  acceptance  of  goods 
mEU-ked  to  a  destination  beyond  its  lines  obligates  an  initial  carrier  to 
transport  them  to  their  final  destination,***  there  is  conflict  of  authori- 
ty as  to  whether  the  payment  of  a  through  rate  and  the  issuance  of  a 
through  bill  of  lading,  coupled  with  such  acceptance,  is  sufficient  to 
constitute  an  undertaking  to  carry  the  shipment  over  connecting  lines. 
Some  courts  have  taken  the  position  that  these  facts  are  sufficient  to 
justify  an  inference  as  to  such  extended  liability,'*  especially  if  the 
shipment  is  made  in  one  car  throughout  the  whole  distance.**  The 
better  rule  seems  to  be,  however,  that  the  acceptance  of  goods  and  the 
payment  of  through  freight  to  a  point  beyond  its  own  terminus  does 
not  extend  tiie  liability  of  a  common  earner  to  tjfmsportation  over 
other  roads  to  the  point  of  destination.*' 

6.  Ogdensburg  &  L.  C.  R.  Co.  v.      10.  See  supra,  par.  336. 

Pratt,  22  Wall.  123,  22  U.  S.  (L.  ed.)  11.  Wheeler  r.   San   Francisco  & 

827;  St.  Joseph  &  G.  I.  R.  Co.  v.  Alabama  R.  Co.,  31  Cal.  46,  89  Am. 

Palmer,  32  Neb.  463,  56  N.  W.  957,  Dec.  147  and  note;  Elgin,  Joliet  & 

22  L.R.A.  335;  New  York,  C.  &  S.  Eastern  R.  Co.  tt.  Bates  Mach.  Co., 

L.  R.  Co.  V.  Fremont,  Elkhom  &  Mis-  200  111.  636,  66  N.  E.  326,  93  A.  S.  R. 

Bouri  Valley  R.  Co.,  66  Neb.  159.  92  218. 

N.  W.  131,  59  L.R.A.  939.  15  Ann.  Cas.  145  note. 

7.  Northern  Pae.  R.  Co.  i;.  Ameri-  12.  International,  etc.,  Ry.  Co.  v. 
can  Trading  Co.,  195  U.  S.  439,  25  Tisdale,  74  Tex.  8,  11  S.  W.  900,  4 
S.  Ct.  84,  49  U.  S.  (L.  ed.)  269.  L.R.A.  545. 

1  L.R.A.  703  note.  9  L.R.A.  834  note. 

8.  Myrick  v.  Michigan  Cent.  R.  Co.,  13.  Myriek  v.  Michigan  Cent.  R. 
107  U.  S.  102,  1  S.  Ct.  425,  27  U.  S.  Co.,  107  U.  S.  102,  1  S.  Ct.  425,  27 
(L.  ed.)  325.  U.  S.  (L.  ed.)  325;  Dunbar  v.  Port 

9.  Ehnore  v.  Naugatack  R.  Co.,  23  Royal,  etc.,  Ry.  Co.,  36  S.  C.  110, 15 
Conn.  457,  63  Am.  Dee.  143.  S.  E.  357,  31  A.  S.  R.  860;  Roy  v. 
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340.  Nature  of  Liability  When  Assomed^Where  a  railway  com- 
pany by  contract  assumes  an  obligation  to  carry  goods  beyond  its  own 
line,  it  is  liable  as  a  common  carrier  for  the  entire  route,**  whether  it 
hauls  its  cars  over  its  own  road  or  the  transportation  is  accomplished 
over  other  lines.*^  The  liability  which  it  assumes  at  the  beginning 
of  the  carriage  will  continue  throughout  the  transit  to  the  point  of  de- 
livery, and  thereby  render  it  liable  for  any  loss,  injury,  or  delay  on 
ihe  line  of  another  carrier  over  which  a  part  of  the  transportation  is 
accomplished.**  Thus  where  a  railroad  company  contracts  to  carry 
and  deliver  goods  over  its  own  and  a  connecting  line,  it  is  liable  for 
loss  caused  by  delay  in  delivering  the  goods  which  occurs  on  a  con- 
necting line.*'  The  reason  for  holding  an  initial  carrier  liable  for 
the  acts  of  connecting  carriers  has  been  stated  to  be  that  the  other  car- 
riers are  to  be  deemed  its  agents,  for  whose  acts  it  is  responsible.*^ 

341.  Authority  of  Agents  to  Contract  for  Carriage  beyond  Carrier's 
Line. — To  charge  a  carrier  with  liability  for  a  loss  on  other  lines  it  is 
necessary  not  only  that  there  be  a  contract  providing  therefor,  but 
also  that  the  agent  making  the  contract  have  power  to  make  such 
contract.^*  Some  of  the  cases  deny  even  to  a  general  agent  authority 
to  bind  the  carrier  by  a  contract  to  fa'ansport  goods  beyond  its  own 
line,  unless  expressly  authorized  to  do  so.  But  the  better  doctrine  is 
that  if  the  carrier  had  the  power  to  make  or  to  authorize  the  making 
of  such  contract,  then  the  person  acting  as  the  general  freight  agent 
should  be  presumed  to  have  been  clothed  with  all  the  power  to  make 
contracts  for  freight  or  in  respect  to  the  carrying  and  delivery  of 
freight,  that  the  principal  had.***   But  the  authority  of  a  local  freight 

Chesapeake  &  O.  R.  Co.,  61  W.  Va.  16.  St.  Louis  Southwestern  R.  Co. 

616,  57  S.  E.  39,  31  LJi.A.(N.S.)  1.  v.  Wallace,  90  Ark.  138,  118  S.  W. 

14.  Atlantio  Coast  Line  R.  Co.  «.  412,  22  LJS.A.(N.S.)  379. 

Riverside  Hills,  219  U.  S.  186,  31  S.  17.  Savannah,  Florida  &  Western 

Ct.  164,  55  U.  S.  (L.  ed.)  167;  Caval-  Ry.  Co.  v.  Pritchard,  77  Ga.  412,  1  S. 

laro  V.  Texas  &  Pacific  Ry.  Co.,  110  E.  261,  4  A.  S.  R.  92. 

Cal.  348,  42  Foe.  918,  52  A.  S.  R.  18.  Ogdensburg  &  L.  C.  R.  Go.  v, 

94  and  note;  Illinois  Central  R.  Co.  Pratt,  22  Wall.  123,  22  U.  S.  (L.  ed.) 

V.  Frankenbei^,  54  HI.  88,  5  Am.  Rep.  827;  St.  Louis  Southwestern  R.  Co. 

92;  St.  Lonis  S.  W.  Ry.  Co.  v.  Elgin  v.  WaUaee,  90  Ark.  138,  118  S.  W. 

Condensed  Milk  Co.,  175  lU.  557,  51  412,  22  L.R.A.(N.S.)  379;  St.  Louis, 

N.  E.  Oil,  67  A.  S.  R.  238 ;  Farley  v.  etc.,  Ry.  Co.  v.  Elgin  Condensed  Milk 

Lavary,  107  Ky.  523,  54  S.  W.  840,  Co.,  175  HI.  557,  51  N.  E.  911,  67 

47  URA.  383;  Hill  Mfg.  Co.  v.  Bos-  A.  S.  R.  238;  Lowenburg  v.  Jones,  56 

ton  &  L.  R.  Corp.,  104  Mass.  122,  6  Miss.  688,  31  Am.  Rep.  379. 

Am.  Rep.  202;  St.  Joseph  &  O.  I.  R.  15  A.  S.  R.  866  note. 

Co.  V.  Palmer,  38  Neb.  463,  56  N.  W.  19.  Erie  R.  Co.  v.  Cappel,  80  Ohio 

957,  22  LJI.A.  335.  St.  128,  88  N.  E.  144,  131  A.  S.  R. 

2  L.RA.  102  note;  9  LJtX  833  686,  22  L.RA.(N.S.)  045;  Roy  «. 

note.  Chesapeake  &  0.  R.  Co.,  61  W.  Va. 

16.  Baldwin  v.  Great  Northern  Ry.  616,  57  S.  E.  39,  31  L.RJL(N.S.)  1 

Co.,  81  Minn.  247,  83  N.  W.  986,  83  and  note. 

A.  S.  R.  370,  51  L.R.A.  640.  20.  Grover  &  Baker  Sewing-Maefaine 
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agent  to  contract  for  transportation  beyond  the  company's  line  must 
be  specially  shown,  or  must  be  implied  by  the  course  of  dealing.^ 
Express  authority  of  the  agent  of  a  common  carrier  to  give  a 
receipt  for  goods,  creating  a  through  contract,  need  not  be  proved, 
when  he  acted  as  such  in  the  proper  place  for  receiving  goods 
for  the  carrier^  and  was  in  possession  of  the  carrier's  stamp  ta 
be  used  on  such  receipts,  and  the  carrier  took  possession  of  the 
goods  and  caused  them  to  be  shipped,  presumably  with  knowl- 
edge of  the  receipt  *  It  has  been  held  that  the  liability  of  a  for- 
warding carrier,  after  safely  delivering  goods  at  the  depot  or  ware- 
house of  the  connecting  line,  at  the  point  of  destination,  cannot  be 
extended  by  its  agents  in  the  absence  of  authority  so  as  to  cover  future 
safe  delivery.'  But  it  seems  that  an  agent  employed  to  solicit  traffic 
for  a  foreign  railroad  company,  having  no  line  of  road  in  a  particular 
state,  has  implied  authority  to  bind  his  principal  for  the  safe  delivery 
of  goods  at  a 'point  beyond  its  own  lines,  and  to  contract  over  what 
road  beyond  that  line  the  property  shall  be  transported.* 

Agreements  Affecting  Liaiyility 

342.  Limitation  of  Liability  by  Contract — Where  a  connecting  car- 
rier undertakes  transportation  to  points  beyond  its  road,  and  outside 

the  obligations  imposed  by  the  common  law,  it  is  generally  considered 
that  it  may  make  such  restrictions  on  this  added  liability  as  are  just 
and  reasonable,  and  not  forbidden  by  public  policy.*  In  most  juris- 
dictions a  stipulation  limiting  the  liability  of  a  connecting  carrier  to 
its  own  line  is  treated  as  a  reasonable  limitation,*  and  it  may  stipulate 

Co.  V.  Missouri  Pacific  Railway  Co.,  218,  49  U.  S.  (L.  ed.)  444,  2  Ann. 

70  Mo.  672,  35  Am.  Rep.  444;  Deming  Cas.  514;  Southern  Pac.  Co.  v.  In- 

V.  Orand  Trunk  Railway  Company,  48  terstate  Commerce  Commission,  200 

N.  H.  455,  2  Am.  Rep.  267.            .  U.  S.  536,  26  S.  Ct.  330,  50  U.  S. 

9  L.R.A.  833  note.  (L.  ed.)  585;  Packard  v.  Taylor,  35 

1.  Roy  V.  Chesapeake  &  0.  R.  Co..  Ark.  402,  37  Am.  Rep.  37;  Central 
61  W.  Va.  616,  57  S.  E.  39,  31  L.R.A.  of  Georgia  Ry.  Co.  r.  Murphey,  116 
(N.S.)  1  and  note.  Ga.  863,  43  S.  E.  265,  60  L.R.A.  817, 

9  L.R.A.  833  note.  reversed  on  other  grounds  196  U.  S. 

2.  Hansen  v.  Fhixt  &  P.  M.  R.  Co.,  73  194,  25  S.  Ct.  218,  49  U.  S.  (L.  ed.) 
Wis.  346,  41  N.  W.  529,  9  A.  S.  R.  791.  444,  2  Ann.   Cas.  514;  Kavanaugh 

3.  Illinois  Central  R.  Co.  v.  Carter,  r.  Southern  R.  Co.,  120  Ga.  62,. 
165  lU.  570,  46  N.  E.  374,  36  L.R.A.  47  S.  E.  526,  1  Ann.  Cas.  705; 
527.  American  Express  Co.  v.  Second  Nat. 

4.  New  York,  etc.,  R.  Co.  v.  Fre-  Bank  of  TitusvUle,  69  Pa.  St.  394,  8- 
monte,  E.  &  M.  V.  R.  Co.,  66  Neb.  Am.  Rep.  268;  Venning  v.  Atlantic 
159,  92  N.  W.  131,  59  L.R.A.  939.  Coast  Line  R.  Co..  78  S.  C.  42,  58 

6.  Phifer  v.  Carolina  Central  Rail-  S.  E.  983, 125  A.  S.  R.  768, 12  L.RA. 
way  Company,  89  N.  G.  311,  45  Am.  (N.S.)  1217;  Post  v.  Southern  R.  Co.„ 
Rep.  687.  103  Tenn.  184,  52   S.  W.  301,  55 

6.  Central  of  Georgia  Railway  Co.  L.R.A.  481;  Harris  v.  Howe,  74  Tex. 
«.  Murphey,  196  U.  S.  194,  25  S.  Ct.  5.34,  12  S.  W.  224,  15  A.  S.  R.  862^ 
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that  it  shall  not  be  liable  for  loss  after  the  goods  have  passed  beyonc^ 
its  terminus,  and  upon  the  line  of  another.^  The  reason  for  this  ex- 
ception to  the  general  rule  prohibiting  the  limitation  of  liability  of 
carriers  *  has  been  stated  to  be  based  on  the  voluntary  nature  of  the 
undertaking.'  If  a  railroad  company,  by  written  agreement,  limits 
its  liability  for  the  transportation  of  property  to  the  terminus  of  its 
own  line,  it  will  not  be  chargeable  with  damages  occurring  on  a  con- 
necting line,^**  and  proof  that  damage  did  not  occur  to  the  shipment 
while  the  goods  were  in  its  charge  is  sufficient  to  exonerate  it  from  liar 
bility.^^  Where  the  shipment  is  interstate  the  Carmack  Amendment 
to  the  Interstate  Commerce  Act  governs,  which  prohibits  all  contracts 
attempting  to  limit  the  liability  of  an  initial  carrier  for  loss  occurring 
on  the  lines  of  connecting  carriers.^'  Within  -the  limits  in  which 
stipulations  against  liability  beyond  the  terminus  of  the  Une  of  a  car- 
rier are  permitted,  such  agreement  may  effectively  be  made  in  the  bill 
of  lading,^'  and  the  general  rule  is  that  a  stipulation  in  a  bill  of  lading 
by  which  a  connecting  carrier  disclaims  liability  for  loss  of  or  injury 
to  the  goods  occurring  beyond  its  own  line,  is  binding  and  effective 
when  the  bill  is  delivered  to  and  accepted  by  the  shipper,**  and  need 
not  be  supported  by  any  additional  consideration,**  since  the  increased 
facilities  and  lessened  expense  to  the  shipper  in  the  transmission  of  his 
goods  to  a  distant  destination  is  in  itself  inadequate  consideration.** 
It  seems  that  the  limitation  of  liability  need  not  be  absolute,  for  it  has 
been  decided  that  the  stipulation  may  be  that  the  carrier  shall  not  be 
liable  for  anything  beyond  its  own  line,  except  to  protect  the  through 

5  L.R.A.  777;  McCarn  v.  Interaatioual      12.  As  to  the  effect  of  the  Carmaek 

6  G.  N.  Ry.  Co.,  84  Tex.  352,  19  S.  Amendment  see  infra,  par.  360. 

W.  547,  31  A.  S.  R.  51,  16  L.R.A.  39.  13.  Taylor  v.  Little  Rock,  Missis- 

72  Am.  Dee.  231  note.  sippi  River,  &  Texas  Railroad  Co.,  32 

7.  New  York,  C.  &  S.  L.  R.  Co.  v.  Ark.  393,  29  Am.  Rep.  1;  Mulligan 
Fremont,  Elkhom  &  Missouri  Valley  v.  Illinois  Central  Railway  Co.,  36 
R.  Co.,  66  Neb.  159,  92  N.  W.  131,  la-  181»  14  Am.  Rep.  514;  American 
59  LM.A.  939;  Merchants'  Dispatch  Express  Co.  v.  Second  Nat.  Bank  of 
Transp.  Co.  v.  Bloeh,  86  Tenn.  392,  Titusville,  69  Pa.  St.  394,  8  Am.  Rep. 
«  R  w  R81   ft  A       R  S4.7  268;  Bird  v.  Southern  R.  Co.,  99  Tenn. 

8. -  Tsto  L  gtoJal  rur.ee  supra,  719  42  S,  W  451  63  A  S,  R  856. 

9^10  14.  Cincinnati,  etc.,  R.  Co.  v.  Pont- 

•^"•Biri  «.   Southern   R.  Co.,  99  jf  >  l^OW  St,  221  2  Am.  Rep.  391; 

m       ntn  An  a  m  Atit        a   a  Tt  Brownmg  V.  Goodrich  Transp.  Co.,  78 

Tenn.  719,  42  S.  W.  451,  63  A.  S.  R.  y^-^^  39^^  47  ^        438,  23  A.  S.  B. 

X      .    a.r,  414,  10  L.R.A.  415. 

6  L.R.A.  853  note.  ^  ,„  ^      9  L.RA.  835  note;  7  Ann.  Cas.  471 

10.  McManus  v.  Chicago,  G.  W.  R.  j,^,^^ 

Co.,  138  la.  150,  115  N.  W.  919,  128  15,  Nashville  etc.  R.  Co.  v.  Stone, 
A.  S.  R.  180.  112  Tenn.  348,  79  S.  W.  1031,  105 

11.  Texas,  etc.,  R.  Co.  v.  Adams,  78  A.  S.  R.  955. 

Tex.  372,  14  S.  W.  666,  22  A.  S.  R.  16.  Pbifer  v.  Carolina  Cent.  R.  Co., 
56.  89  N.  C.  311,  45  Am.  Rep.  687. 
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rate  of  freight  namedj^^  -and  Uie  stipuUtion  may  be  agaixnt  loss  by 
fire  on  connecting. lines  or  for  some  other  special  class  of  risk.'®  Some 
courte  have  held,  however,  that  a  carrier  in  awnming  an  obUgation  to 
carry  beyond  its  temunus  should  be  held  accountable  a?  principal  for 
the  actions  of  its  agents^  anid  therefore  should  not  be  permitted  to  enter 
into  a  contract  exempting  . itself  from  the  consequences  of  the  acts  of 
such  agentg.**  Accordijagly  it  has  been  said  that  a  carrier  cannot 
evade,  by  contract,  the  consequences  of  the  negligence  of  connecting 
camera  any  more  than  the  result  of  its  own,**  Under  this  view  an 
initial  carrier  is  liable  for  damages  resulting  from  a  change  of  cars 
by  a  connecting  carrier,  notwithstanding  a  stipulati(m  agaiiut  liabiUty 
for  damage  beyond  its  own  line.'  A  distinction  has  also  been  at-^ 
tempted  to  be  made  between  a  valid  stipulation  relieving  a  connect- 
ing carrier  from  liability  as  insurer  for  the  acts  of  other  lines  and  an 
attempt  to  escape  from  all  hability  even  for  the  latter's  negligence^ 
this  being  held  unreasonable  and  invalid  by  some  courts,"  though 
other  courts  have  held  the  contrary.'  In  some  states  it  seems  that  the 
liability  of  common  carriers  contracting  to  carry  beyond  their  own 
lines  is  based  on  the  ground  of  estoppel,  the  courts  refusing  to  per- 
mit them  to  deny  their  obligation  to  perform  their  contract.*  An 
effort  has  ^so  been  made  to  draw  a  fine  distinction  between  cases  in 
which  an  initial  carrier  can  and  those  in  which  he  cannot  limit  his  lia- 
bility for  negligence  of  connecting  carriers,  the  rule  being  announced 
that  a  carrier  receiving  freight  destined  beyond  its  own  hne  may 
stipulate  that  it  will  not  be  liable  for  negligence  of  the  connecting  car- 
rier if  its  contract  of  carriage  is  limited  to  the  end  of  its  own  route;  if 
the  receiving  carrier's  contract  is  to  transport  the  freight  to  point  of 
destination,  it  cannot  so  limit  its  liability,  and  must  answer  for  the- 
negligence  of  the  connecting  carrier.* 


17.  McCam  v.  International  &  Great 
Northern  Railway  Co.,  84  Tex.  352, 
19  S.  W.  547,  31  A.  S.  R.  51,  16 
L.R.A.  39. 

18.  20  Ann.  Cas.  239  note. 

19.  St.  Louis  Southwestern  Ry.  Co. 
V.  "Wallace,  90  Ark.  138,  118  S.  W. 
412,  22  L.R.A.(N.S.)  379;  Halliday 
V.  St.  Louis,  Kansas  City  &  Kortbem 
Railway  Company,  74  Mo.  159,  41 
Am.  Rep.  309;  Cincinnati,  etc.,  R.  Co. 
V.  Pontius,  19  Ohio  St.  221,  2  Am. 
Rep.  391. 

20.  St.  Louis  S.  W.  Ry.  Co.  v. 
Elgin  Condensed  Milk  Co.,  175  111. 
557,  51  N.  K.  911,  67  A.  S-  R.  238; 
Merchants'  Dispatch  Transp.  Co.  v. 
Bloch,  86  Tehn.  392,  6  S.  W.  881,  6 
A.  S.  R.  847. 


1.  McCam  v.  International  &  Great 
Northern  R.  Co.,  84  Tex.  352,  19  S. 
W.  547,  31  A.  S.  R.  51,  16  L.R.A. 
39. 

2.  Allen,  etc.,  Co.  v.  Canadian  Pa- 
cific R.  Co.,  42  Wash.  64,  84  Pac. 
620,  7  Ann.  Cas.  468. 

22  L.R.A.(N.S.)  379  note. 

5.  McCarn  v.  International  &  G.  N. 
Ry.  Co.,  84  Tes.  352,  19  S.  W.  547, 
31  A.  S.  R.  51, 16  L.R.A.  39. 

4.  Harris  v.  Howe,  74  Tex.  534,  12" 
S.  W.  224, 15  A.  S.  R.  862,  5  L.R.A. 
777. 

6.  Marshall  &  Mitchell  Grain  Co.  v. 
Kansas  City,  Fort  Scott  &  Memphis- 
Railroad  Co.,  176  Mo.  480,  75  S.  W. 
638,  98  A.  S.  R.  508. 
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343.  Meaning  of  Particular  Phrases. — ^Whether  a  railroad  com- 
pany is  liable  to  carry  or  transport  goods  to  a  point  of  destination  over 
and  beyond  the  terminus  of  its  road  depends  upon  the  terms  and  pro- 
visions of  the  contract  between  the  parties .•  A  carrier  is  liable  for  loss 
occurring  beyond  his  terminus,  upon  a  connecting  line,  when  he  re- 
ceives goods  and  receipts  for  them,  "to  be  delivered  on  presentation  of 
the  receipt"  at  a  specified  point  beyond  his  Hmits  of  trade  as  a  carrier ; 
and  delivery  to  a  connecting  line  does  not  free  him  from  obligation 
to  deliver  them  at  the  specified  place.'  But  where  a  contract  expressly 
states  that  the  goods  are  to  be  delivered  to  a  connecting  carrier  at  a 
designated  place,*  or  to  the  order  of  the  consignor  at  the  end  of  the 
initial  carrier's  route,  a  contract  to  forward  by  a  connecting  carrier 
beyond  the  terminus  of  its  route  cannot  be  implied.'  A  distinction 
is  recognized  between  the  liability  of  a  carrier  and  a  forwards  and  a 
distinction  exists  between  a  contract  "to  transport"  and  a  contract  "to 
forward,"  so  that  where  a  railroad  company  contracts  to  forward, 
not  to  transport,  goods  to  a  point  beyond  its  own  line,  expressly  stipu- 
lating that  it  assumes  no  liability  beyond  its  own  line,  the  courts 
usually  hold  that  it  is  not  liable  for  any  loss  of  or  injury  to  such  goods, 
occurring  beyond  its  own  line.^*  Where,  however,  the  term  "for- 
ward" is  used,  in  the  sense  that  a  common  carrier  is  to  carry  or  trans- 
port the  goods  the  whole  distance,  it  may  be  charged  with  liability  not 
as  a  forwarder  but  as  a  carrier."  Thus  where  a  carrier  agrees  not  only 
to  forward  the  goods,  but  to  forward  them  to  its  own  agent,  and  such 
agent  is,  acconUng  to  the  usual  course  of  business,  to  deliver  the  goods 
to  the  owner  personally,  and  he  receives  the  entire  charges,  the  lia- 
bility remains  that  of  a  carrier.^*  The  same  is  true  where  the 
contract  is  not  merely  to  forward  the  goods  but  to  forward  to  a  par- 
ticular place  and  deliver  to  a  particular  address,'*  or  to  forward  on  a 
designated  steamer  sailing  on  a  particular  date.**   The  word  tnuis- 

6.  Savannah,  Florida  &  Western  B.  11.  Dunbar  v.  Port  Royal  &  Au- 
Co.  ff.  Collins,  77  Ga.  376,  3  S.  E.  416,  gnsta  By.  Co.,  36  S.  G.  110,  15  S.  E. 


7.  Lowenbnrg  v.  Jones,  56  Miss.  688,  12.  Dunbar  v.  Port  Bi^al  &  An- 
31  Am.  Rep.  379;  Kyle  v.  Laurens  R.  gusta  Ry.  Co.,  36  S.  C.  110, 15  S.  £. 
Co.,  10  Rich.  L.  (S.  C.)  382,  70  Am.  357,  31  A.  S.  B.  860  and  note. 

Dec.  231;  Hansen  V.Flint  AiPere  Mar-  13.  Colfax  Mountain  Fruit  Co.  «. 

^nette  B.  Co.,  73  Wis.  346,  41  N.  W.  Southern  Pae.  Co.,  118  Gal.  648,  60 

529,  9  A.  S.  R.  791.  Pac  775,  40  LJtA.  78;  Nashoa  Lock 

8.  MeElveen  v.  Southern  B.  Co.,  109  Co.  v.  Worcester  &  Nashua  Railroad 
fto.  249,  34  S.  E.  281,  77  A.  8.  R.  Co.,  48  N.  H.  339,  2  Am.  Rep.  242. 


9.  3  L.R.A.  767  note.  And  see  Me-  press  Co.,  15  Minn.  270,  2  Am.  Rep. 
Millan  v.  Michigan  Southern,  etc.,  R.  122. 

Co.,  16  Mich.  79,  93  Am.  Dee.  208.  16.  Hooper  v.  Wells,  Fargo  &  Co., 

10.  As  to  the  stattu  of  connecting  27  Cal.  11,  85  Am.  Dec.  211;  Cutts  v. 
carriers  as  forwarders  see  infra,  par.  Brainerd,  42  Yt.  566,  X  Am.  Rep.  353. 


4  A.  S.  R.  87. 


357,  31  A.  S.  R.  860. 


371. 


14.  Christenson  «.  American  Ex- 


350. 


16.  Northern  Pac  Ry.  Co.  v.  Ameri- 


890 


4  E.  C.  L. 


CARRIERS 


f  344 


port  usually  implies  an  obligation  to  deliver  at  the  final  destination/^ 
but  the  mere  giving  of  a  receipt  to  the  shipper,  stating  that  the  carrier 
has  received  goods  for  transportation,  is  not  necessarily  evidence  of 
a  special  contract  to  carry  the  goods  to  the  place  to  which  they  are 
directed ;  and  it  has  been  held  that  such  receipt  proves  nothing  more 
than  a  promise  to  carry  the  goods  to  the  end  of  the  road  and  Uience 
forward  them  by  the  usual  conveyance.**  Hie  same  conclusion  has 
been  reached  where  the  stipulation  was  that  a  shipment  of  perishable 
goods  should  go  "on  fastest  passenger  train  service"  where  the  bill  of 
lading  expressly  stated  that  the  carrier  would  not  be  liable  for  losses 
beyond  its  own  line,  and  tiie  blank  for  destination  in  tiie  body  of  the 
contract  was  left  unfilled  in  accordance  with  an  express  direction  that 
it  should  not  be  filled  by  a  point  "not  on  the  lines  of  the  system."  ^* 
344.  Contracts  for  Transmission  of  Honey. — Where  the  undertak- 
ing of  a  carrier  is  to  forward  a  package  of  money  to  the  nearest  place 
of  destination  reached  by  the  company,  and  the  receipt  provides  that 
the  company  issuing  it  shall  not  be  liable  except  as  forwarders  only, 
or  for  any  default  or  negligence  of  any  person  or  corporation  to  whom 
the  package  shall  be  delivered,  at  any  place  on  the  established  route  of 
the  company,  it  seems  that  the  company  is  liable  in  its  status  as  car- 
rier only  to  the  end  of  its  route,  and  beyond  that  point  only  as  a  for- 
warder.'® Even  where  the  contract  states  that  bank  bills  are  accepted 
for  transportation  to  be  presented  at  a  designated  bank  for  redemption 
it  does  not  necessarily  follow  that  the  liability  of  the  initial  carrier  is 
as  a  carrier  for  the  whole  distance,*  though  in  the  case  of  a  note  de- 
livered to  an  express  company  with  directions  to  take  it  to  a  particular 
city  where  the  maker  resides,  present  it  for  payment,  and,  in  case  of 
nonpayment,  to  bring  a  suit  at  once  and  collect  it,  it  has  been  consider* 
ed  that  the  contract  is  to  carry  the  note  to  the  designated  city  and  pre- 
sent it  for  payment,  and  if  not  paid  to  have  it  sued  at  once,  though  the 
destination  is  not  on  the  carrier's  route.*  It  has  also  been  held  that  in 
accepting  money  to  be  transported  to  pay  a  premium  on  an  insur- 
ance  policy  at  a  point  beyond  an  express  company's  line  ^e  obliga* 
tion  of  the  carrier  does  not  extend  beyond  its  line.*  The  principle 
that  an  initial  carrier  is  responsible  for  the  negligence  of  a  connecting 
carrier  acting  as  its  agent  has  been  applied  where  an  express  company 

can  Trading  Co.,  195  U.  S.  439,  25  64,  87  Pac.  1015,  68  Pae.  732,  58 

8.  Ct.  84,  49  U.  S.  (L.  ed.)  269.  L.R.A.  187. 

17.  Elgin,  Joliet  ft  Eaatem  R.  Go.  20.  American  Express  Co.  v.  Sec- 
it.  Bates  Hach.  Co.,  200  IIL  636,  66  ond  National  Bank  of  Titusville,  69 
N.  E.  326,  93  A.  S.  R.  218;  Mann  Pa.  St.  394,  8  Am.  Rep.  268. 

«.  Birehard,  40  Vt.  326,  94  Am.  Dec.  1.  Reed  o.  United  States  Express 

398.  Co.,  48  N.  T.  462,  8  Am.  Rep.  561. 

18.  Elmore  v.  Naugataek  R.  Co.,  23  2.  Palmer  v.  Holland,  51  N.  T.  416, 
Conn.  457,  63  Am.  Dec.  143.  10  Am.  Rep.  616. 

19.  Taffe  v.  Oregon  R.  Co.,  41  Ore.  S.  Grindle  v.  Eastern  Exp.  Co.,  67 

Me.  317,  24  Am.  Rep.  31. 
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stipulated  that  it  would  not  b«  responsible  except  as  forwarder  in  un- 
dertaking to  transport  bullion  and  deliver  it  at  a  specified  address.* 

345.  Illustrations  of  Through  Contracts. — Since  the  liability  of 
connecting  carriers  may  depend  on  whether  goods  are  shipped  by  a 
through  bill  of  lading  the  inquiry  is  frequently  important  as  to  what 
constitutes  a  through  biU  oi  lading.  The  mere  use  of  tiie  term 
"through  freight  contract,"  or  its  equivalent,  may  be  a  material  in- 
ducement in  reaching  the  conclusion  that  such  designation  correctly 
describes  its  nature.*  A  stipulation  that  a  car  containing  perishable 
fruit  is  to  be  re-iced  at  designated  points  has  been  treated  as  equally 
decisive  in  reaching  the  same  conclusion.*  The  same  is  true  of  a  pro- 
vision for  delivery  at  final  destination,  "with  privilege  of  reshipping."' 
It  has  also  been  considered  that  designating  a  contract  as  one  for  ship- 
ment  from  the  initial  point  to  the  point  of  final  destination,  at  a 
through  rate,  is  evidence  of  a  through  contract.®  Where  goods  have 
been  refused  by  the  consignee  and  the  consignor  designates  a  connect- 
ing carrier  to  act  as  his  agent  in  returning  the  goods,  this  has  been 
deemed  not  to  render  Uie  carrier  liable  as  a  through  carrier  beyond  its 
lines.* 

346.  Limitation  of  Liability  by  Stipulation  Printed  on  Receipt. — 

It  frequently  occurs  that  an  initial  carrier  attempts  to  limit  its  lia- 
bility by  printing  a  stipulation  on  the  receipt  that  goods  consigned  to 
any  place  beyond  the  company's  line  will  be  sent  forward  by  it  in  the 
usual  manner,  the  company  acting  for  that  purpose  as  the  agent  of  the 
consignor  or  consignee,  and  not  as  carrier.  Apart  from  the  limita- 
tions imposed  by  the  Carmack  Amendment  to  the  Interstate  Com- 
merce Act,  which  do  not  apply  to  commerce  from  one  point  to  an- 
other within  the  state,*®  the  general  rule  is  that  such  stipulations  in  a 
bill  of  lading,  given  by  one  of  several  connecting  carriers  limiting 
its  liability  for  loss  to  its  own  line  and  providing  that  the  company  in 
whose  custody  the  goods  are  at  the  time  shall  alone  be  answerable,  will 
be  binding  upon  the  shipper  accepting  it,  whether  he  reads  it  or  not.^^ 
But  where  the  words  attempting  to  restrict  the  carrier's  liability  to  its 
own  line  are  printed  in  very  fine  type,  almost  impossible  for  any  one 
not  accustomed  to  them  to  read,  or  are  made  illegible  by  the  use  of 
stamps  which  cover  large  parts  of  the  printed  matter,  it  has  been  held 

4.  Hooper  v.  Wells,  Fargo  &  Co.,  Co.,  20  Wis.  594,  91  Am.  Dec.  446. 
27  Cal.  11,  85  Am.  Dec.  211.  9.  Erie  R.  Co.  v.  Cappel,  80  Ohio 

5.  Toledo,  Peoria  &  Warsaw  Rail-  St.  128,  88  N.  E.  144,  131  A.  S.  R. 
way  Co.  V.  Merriman,  52  HI.  123,  4  686,  22  L.R.A.(N.S.)  945  and  note. 
Am.  Rep.  590.  10.  See  infra,  par.  360  et  seq. 

6.  Johnson  v.  Toledo,  Saginaw  &  11.  Pbifer  u.  Carolina  Cent.  Ry. 
Muskegon  R.  Co.,  133  Mich.  596,  96  Co.,  89  N."  C.  311,  45  Am.  Rep.  687. 
N.  W.  724,  103  A.  S.  R.  464.  7  Ann.  Cas.  471  note.    As  to  limi- 

7.  Little  V.  Semple,  8  Mo.  99,  40  tation  of  liability,  generally)  see  aHpra, 
Am.  Dec.  123.  par.  230. 

8.  Feet  v,  Chicago  &  N.  W.  Ry. 
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that  they  will  not  be  given  effect  in  the  absence  of  other  evidence  of 
assent  to  their  terms  on  the  part  of  the  shipper.*'  And  in  some  juris- 
dictions the  rule  is  laid  down  in  general  terms  irrespective  of  the  size 
of  printing,  that  a  carrier  cannot  restrict  its  liability  to  its  own  line 
by  a  mere  stipulation  in  a  bill  of  lading  not  signed  by  the  shipper, 
without  affirmative  proof  that  the  shipper  accepted  the  same  consent- 
ing to  the  restriction.**  This  is  especially  true  in  cases  in  which 
there  was  an  antecedent  contract  between  a  shipper  and  carrier,  en- 
tirely independent  and  distinct  from  the  subsequent  bill  of  lading.'* 
In  these  jurisdictions  additional  stipulations  in  the  bill  of  lading  by 
which  the  carrier  seeks  to  confine  its  liability  to  its  own  line,  not  ex- 
pressly assented  to  by  the  shipper,  do  not  change  the  nature  of  the  con- 
tract, and  are  inoperative  as  limitations  on  the  carrier's  liability.*' 
Under  the  statutes  in  force  in  some  states  a  common  carrier  may  not 
limit  his  liability  by  any  notice  given  either  by  publication  or  by 
«ntry  on  receipts  given  but  may  only  do  so  by  an  express  contract  or 
express  assent  to  the  provisions  purporting  to  limit  the  liability  of  the 
carrier.**  Yet  whenever  the  consignors  understand  the  terms  of  a 
receipt  and  assent  to  them,  the  liability  of  the  cMrrier  will  be  restricted 
Accordingly  within  the  limits  allowed  by  law.*' 

Status  of  Connecting  Carriers 

347.  Connecting  Carriers  as  Partners.— In  the  absence  of  an  ex- 
press contract  a  common  carrier  is  not  liable  for  loss  sustained  beyond 
the  terminus  of  its  own  line,  unless  some  arrangement  in  the  nature 
of  a  partnership  exists  between  it  and  the  connecting  carriers.*^  And 
where  there  is  a  partnership  or  joint  undertaking  of  carriage,  each 
carrier  belonging  to  the  partnership  or  participating  in  the  joint  un- 
dertaking is  jointly  liable  for  loss  or  damage,  wherever  happening,** 

12.  Northern  Pacific  Ry.  Co.  v.  17.  Illinois  Cent.  R.  Co.  v.  Frank- 
American  Trading  Co.,  195  U.  S.  439,  enberg,  54  lU.  88,  5  Am.  Rep.  92;  Erie 
25  S.  Ct.  84,  49  U.  S.  (L.  ed.)  269;  Railway  Co.  v.  Wilcox,  84  lU.  239,  25 
Allen,  etc.,  Co.  v.  Canadian  Pacific  R.  Am.  Rep.  451. 

Co.,  42  Wash.  64,  84  Pac.  620,  7  Ann.  18.  See  supra,  par.  328. 

Cas.  468.  19.  Wheeler  v.  San  Francisco  &  A. 

13.  Illinois  Central  R.  Co.  t>.  Car-  R.  Co.,  31  Cal.  46,  89  Am.  Dec.  147 
ter,  165  111.  570,  46  N.  E.  374,  36  and  note;  Fitchburg,  etc.,  R.  Co.  v. 
LJI.A.  527.  Hanna,  6  Gray  (Mass.)  539,  66  Am. 

7  Ann.  Cas.  472  note.  Dec.  427  and  note;  International,  etc., 

14.  St.  Louis  S.  W.  R.  Co.  v.  Elgin  R.  Co.  v.  Tisdale,  74  Tex.  8.  11  S. 
Condensed  MUk  Co.,  175  lU.  557,  51  W.  900,  4  L.R.A.  545. 

N.  E.  911,  67  A.  S.  R.  238  and  note.      4  L.R.A.  545  note;  31  L.R.A.(N.S.) 

15.  Central  R.  &  B.  Co.  v.  Hassel-  3  note. 

kus,  91  Qa.  382,  17  S.  E.  838,  44  A.  As  to  the  right  of  action  against 

S.  R.  37.  carriers  jointly  and  severally  liable 

16.  McElveen  v.  Southern  Ry.  Co.,  see  infra,  pax.  402,  403. 
109  Qa.  249,  34  S.  E.  281,  77  A.  S. 

E.  371. 
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subject  to  reclamation  against  the  party  by  whose  act  the  damage  oc- 
cuired.*®  It  is  difficult  to  reconcile  ttie  authorities  on  the  question 
what  constitutes  a  partnership  arrangement  within  this  rule.  It  is 
clear  that  connecting  carriers  are  not  liable  as  partners  where  they 
have  no  special  business  relations  with  other  carriersj*  or  where  they 
have  a  mere  traffic  arrangement,*  and  the  fact  that  a  railroad  owns 
stock  and  bonds  of  other  railroad  companies  does  not  tend  to  show  a 
partnership  or  agreement  to  run  the  roads  of  the  latter  on  common 
account.'  The  distinction  between  liability  as  partners  and  the  re- 
sponsibility assumed  by  an  initial  carrier  by  a  special  contract  either 
express  or  implied  to  transport  goods  to  their  destination  must  be 
borne  in  mind.  Such  liability  on  the  part  of  an  initial  carrier  is 
purely  contractual  and  may  exist  quite  apart  from  any  liabiHty  on 
the  part  of  any  connecting  carrier,*  or  the  existence  or  nonexistence  of 
any  partnership  relationship  between  them.  The  statutory  liability 
of  an  initial  carrier  under  state  statutes,^  or  under  the  Carmack 
Amendm^t  to  the  Interstate  Commerce  Act,*  is  treated  elsewhere  in 
tills  title. 

348.  As  Mutual  Agents  and  Joint  Obligors. — The  statement  of  the 
distinctions  which  exist  between  the  liability  of  connecting  carriers  as 
partners '  and  a  purely  contractual  responsibility  is  made  more  diffi- 
cult by  ihe  fact  that  the  same  general  evidence  may  be  relevant  to 
show  the  existence  of  a  partnership  and  of  an  undertaking  by  an  ini- 
tial carrier  to  transport  to  the  end  of  the  line.  Thus,  it  has  been  held 
that  in  determining  whether  a  contract  was  made  by  an  initial  car^ 
rier  to  convey  goods  to  a  place  of  destination  beyond  its  own  lines,  the 
court  may  take  into  consideration  the  bill  of  lading,  the  payment  of 
freight,  and  the  apportionment  of  the  same  among  the  different  lines, 
if  any,  and  the  routes  over  which  the  goods  are  to  be  transported.* 
Substantially  similar  evidence  may  show  the  existence  of  a  partner- 
ship.* Without  using  the  term  partnership  to  describe  the  relation- 
ship between  connecting  carriers  the  same  general  consequences  may 
result  where  a  joint  contract  is  found  to  exist.  This  may  be  evidenced 
by  the  making  of  an  arrangement  to  carry  freight  over  all  their  lines 
for  one  through  charge  in  solido,  payable  at  the  terminus,  awompa- 
nied  by  a  pledge  collectively  to  give  satisfaction.'*  It  has  been  said 

20.  Missouri  Pae.  Ry.  Co.  v.  Twiss,  3.  Pennsylvania  R.  Co.  v.  Jones,  155 
35  Neb.  267,  53  N.  W.  76,  37  A.  S.  U.  S.  333,  15  S.  Ct.  136,  39  U.  S. 


1.  Hadd  V.  United  States  &  Canada  6.  See  infra,  par.  360  et  seq. 
Express  Co.,  52  Vt.  335,  36  Am.  Rep.     7.  See  supra,  par.  347. 


R.  437. 

63  Am.  Dec.  151  note;  7  L.R.A.  216 
note. 


(L.  ed.)  176. 

4.  See  supra,  par.  336. 

5.  See  infra,  par.  364  et  3eq, 


Tenn.  184,  52  S.  W,  301,  65  LJl.A. 
481. 


757. 


2.  Post  V.  Southern  R.  Co.,  103 
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that  whenever  several  cooQecting  carriers  associate  together  and  form 
a  continuous  line  of  common  carriers,  each  being  empowered  to  con- 
tract for  freight  and  passengers  for  the  whole  line,  and  to  receive  pay 
for  the  same,  which  is  to  be  divided  in  prescribed  proportions,  they 
are  jointly  liable  for  losses  or  injuries  upon  a  part  of  the  line.'' 
Where  connecting  carriers  are  not  treated  as  partners  and  no  express 
joint  undertaking  has  been  made  by  them  an  agreement  by  one  may 
be  imputed  to  others  on  the  theory  that  the  former  was  the  agent  of 
all  to  make  a  contract  in  reference  to  a  shipment  over  their  several 
lines.*'  Where  this  has  occurred  each  may  be  held  liable  for  any  losa 
resulting  from  the  failure  of  the  others  to  perform  the  conditions  im- 
posed by  the  contract,*'  and  each  is  entitled  to  the  benefit  of  all  valid 
limitations  of  the  carrier's  liability  contained  in  the  contract.** 

349.  Joint  Traffic  Agreement  as  Establishing  Partnership. — 
If  two  or  more  railroad  companies  form  an  association  which  estab- 
lishes a  through  line  for  the  transportation  of  freight,  with  through 
bills  of  lading,  giving  t^e  names  of  Hie  traffic  agents  of  the  different 
lines,  the  freight  charges  being  paid  at  the  point  of  receipt  or  of  de- 
Uvery,  and  divided  in  proportion  t«  the  number  of  miles  on  each  road 
over  which  the  goods  are  carried,  the  connecting  carriers  have  been 
deemed  to  become  partners,  jointly  liable  for  damages  caused  by  delay, 
or  otherwise,  on  any  part  of  the  through  line,  irrespective  of  a  provi- 
sion in  the  bill  of  lading  that  each  company  shall  not  be  liable  for 
any  damages  beyond  its  own  line.**  Yet  a  mere  traffic  agreement  be- 
tween several  carriers  as  to  the  terms  upon  each  will  carry  freights  for 
the  other  does  not  necessarily  constitute  them  partners,  although  pro- 
viding for  a  proportionate  division  of  freight  charges.*^  And  this  is 
true  although  the  through  route  is  given  a  distinctive  name  which  is 
used  on  the  bills  of  lading,*'  though  according  to  some  authorities 
gi\ing  the  route  such  a  descriptive  name  may  result  in  stamping  the 
association  as  a  partnership.**  Although  two  connecting  lines  of  com- 

Co.,  7  Rich.  L.  (S.  C.)  201,  62  Am.  15.  Rocky  Mount  Mills  v.  Wilming- 

Dec.  411.  ton  &  Weldon  Railroad  Co.,  119  N.  C. 

11.  Barter  v.  Wheeler,  49  N.  H.  9,  693,  25  S.  E.  854,  56  A.  S.  R.  682  and 
6  Am.  Rep.  434.  note. 

12.  Missouri  Pac.  Ry.  Co.  v.  Twiss,  16.  Hot  Springs  Railroad  Co.  v. 
35  Neb.  267,  53  N.  W.  76,  37  A.  S.  R.  Trippe,  42  Ark.  465,  48  Am.  Rep.  65; 
437  and  note.  Gass  v.  New  York,  P.  &  B.  R.  Co.,  99 

13.  St.  Louis,  etc.,  Ry.  Co.  v.  Weak-  Mass.  220,  96  Am.  Dec.  742;  Post  v. 
ly,  50  Ark.  397,  8  S.  W.  134,  7  A.  S.  Southern  R.  Co.,  103  Tenn.  184,  52 
R.  104;  Missouri  Pac.  Ry.  Co.  v.  Twiss,  S.  W.  301,  55  L.R.A.  481. 

35  Neb.  267,  53  N.  W.  76,  37  A.  S.  R.  17.  Irvin  v.  Nashville.  Chattanooga 
437.  &  St.  Louis  Railroad  Co.,  92  111.  103, 

14.  St.  Louis,  etc.,  Ry.  Co.  v.  Weak-  34  Am.  Rep.  116. 

ly,  50  Ark.  397.  8  S.  W.  134,  7  A.  S.  18.  Rocky  Mount  Mills  v.  WUming- 
R.  104,  ton  &  Weldon  Railroad  Co.,  119  N.  C. 

23  A.  S.  R.  417  note.  And  see  infra,  693,  25  S.  £.  854,  56  A.  S.  R.  682  and 
par.  456.  note. 
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mon  carriers  may  have  a  formal  contract  providing  that  the  gross 
receipts  for  transportation  on  the  through  line  should  be  divided  in  a 
certain  proportion  between  the  two  corporations,  this  does  not  neces- 
sarily constitute  them  partners,  and  they  may  expressly  provide  that 
loss  or  damage  occasioned  by  injuries  to  person  or  property  on  the 
through  Hne  should  be  borne  by  the  party  having  possession  of  tiie 
goods  at  the  time  the  injuries  are  occasioned.^'  It  has  also  been  held 
that  an  advertisement  of  running  through  trains  without  breaking 
bulk  does  not  necessarily  tend  to  show  any  partnership  between  the 
several  connecting  carriers.'^ 

350.  Carriers  as  Here  Forwarders. — Where  the  line  of  a  carrier  is 
-one  of  several  connecting  roads,  in  the  absence  of  a  special  contract, 
either  express*  ox  implied*  or  an  association  or  partnership  by  which 
the  several  lines  may  be  Hable  for  the  contracts  for, each  other,"  a  par^ 
ticular  ctirrier  is  not  usually  considered  responsible  as  such  for  dam- 
ages for  negligence  occunring  beyond  its  terminus.*  In  such  cases  the 
initial  *  or  connecting  carrier  acts  as  forwarding  agent  for  the  con- 
dgnor  *  and  his  liability  is  limited  to  that  which  attaches  to  him  in 
such  capacity.'  In  so  far  as  a  carrier  thus  acts  as  a  mere  forweirder. 
and  assumes  to  serve  as  agent  of  the  consignor  in  having  the  goods 
forwarded  by  a  connecting  line,  the  liability  which  attaches  is  that 
imposed  on  a  bailee  requiring  the  exercise  of  ordinary  care,  or  such 
care  as  persons  of  ordinary  prudence  exercise  in  reference  to  their  own 
.property  under  like  circumstances.*  He  is  responsible  for  all  injuries 
to  property,  while  in  his  charge,  resulting  from  negligence  or  mis- 
feasance of  himself,  his  agents  or  employees,*  and  is  required  to  exer- 

19.  Burroughs  v.  Norwich  &  Wor-  Co.,  61  W.  Va.  616,  57  S.  E.  39,  31 
<!ester  Railroad  Co.,  100  Mass.  26,  1  L.R.A.(N.S.)  1  and  note. 

Am.  Rep.  78.  7  L.R.A.  216  note. 

20.  Pennsylvania  R.  Co.  v.  Jones,  6.  Myrick  v.  Michigan  Cent  R.  Co., 
155  U.  S.  333,  15  S.  Ct.  136,  39  U.  S.  107  U.  S.  102,  11  S.  Ct.  426,  27  (L. 
(L.  ed.)  182.  ed.)  32-5;  Fisher  v.  Boston  &  M.  R. 

1.  As  to  the  effect  of  a  special  con-  Co.,  99  Me.  338,  59  Atl.  532, 105  A.  S. 
tract,  see  supra,  par.  333.  R.  283,  68  L.R.A.  390;  Burroughs  r. 

2.  For  the  conditions  under  which  Norwich  &  Worcester  Railroad  Co., 
such  a  contract  may  be  implied,  see  100  Mass.  26,  1  Am.  Rep.  78;  Knott 
supra,  par.  334.  v.  Raleigh  &  Oaston  R.  Co.,  98  N.  C. 

3.  See  supra,  par.  347.  73,  3  S.  E.  735,  2  A.  S.  R.  321;  Mc- 

4.  Burroughs  v.  Norwich  &  W.  R.  Cam  t;.  International  &  Great  Nortb- 
Co.,  100  Mass.  26,  1  Am.  Rep.  78;  ern  R.  Co.,  84  Tex.  352, 19  S.  W.  547, 
Knott  V.  Raleigh  &  Q.  R.  Co.,  98  N.  G.  31  A.  S.  R.  51, 16  L.R.A.  39. 

73,  3  S.  E.  7,  2  A.  S.  R.  321.  7.  7  L.R.A.  216  note. 

7  LJtJL.  216  note.  8.  Alabama  0.  S.  R.  Co.  v.  Thomas, 

5.  Briggs  V.  Boston  &  L.  R.  Co.,  89  Ala.  294,  7  So.  762, 18  A.  S.  R.  119. 
6  Allen  (Mass.)  246,  83  Am.  Dec  626  ;  9.  Hooper  v.  Wells,  Fargo  &  Co., 
Roy  V.  Chesapeake  &  Ohio  Railway  27  Cal.  11,  85  Am.  Dec.  211. 
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cise  reasonable  care  and  diligence  to  prevent  unnecessary  cost  to  the 
owner  in  storage  or  transportation.'*^  It  seems  however  that  a  carrier 
18  not  liable  even  as  a  forwarder,  when  the  goods  are  misdirected  and 
he  cannot,  with  reasonable  diligence,  ascertain  the  true  direction.'* 

351.  Who  Are  Connecting  Intermediate  Carriers.^ — ^When  connect- 
ing hnes  are  employed  in  the  transportation  of  goods,  and  the  em- 
ployment of  wharfingers,  or  receivers,  is  requisite  in  order  to  forward 
gooids  to  their  ultimate  destination,  the  liability  of  the  first  carrier 
will  frequently  depend  on  the  question  whether  the  wharfingers  are 
to  be  considered  as  its  agents,  or  as  separate  connecting  carriers.'*  A 
mere  transfer  agent  of  a  carrier  or  carman  employed  by  it  to  deliver 
the  goods  to  the  carrier  in  the  lines  of  transportation  desi5;nated  is  the 
agent  of  the  initial  carrier,  although  he  may  customarily  advance  the 
charges  of  the  carrier  and  give  receipts  for  the  goods,  and  then  collect 
these  charges  together  with  his  own  from  the  next  carrier.  Such  an 
arrangement  is  for  convenience  merely,  and  does  not  change  the  char- 
acter of  the  agent."  Although  draymen  may  call  themselves  a  trans- 
fer company  they  are  not  to  be  considered  as  a  connecting  common 
carrier.^*  One  result  of  these  rules  is  that  connecting  carriers,  al- 
though acting  as  forwarders  only,  may  be  liable  for  the  negligence  of 
the  owners  of  conveyances  employed  by  them  for  delivering  goods, 
since  they  are  the  agents  and  employees  of  the  forwEurders.'* 

352.  Who  Are  Terminal  Carriers. — In  many  instances  the  righte 
of  several  connecting  carriers  may  be  affected  by  the  determination  as 
to  which  one  of  Uiem  is  properly  to  be  considered  the  terminal  car- 
rier.'* It  would  seem  that  the  determination  of  the  question  rests 
almost  entirely  on  the  terms  and  conditions  of  the  contract  of  ship- 
ment. The  interpretation  of  the  intention  of  the  parties  as  expressed 
in  the  contract,  when  determined,  must  govern  and  control  the  deci- 
sion in  each  case.'^  It  has  been  held  that  the  last  road  named  in  a 
through  bill  of  lading  of  a  shipment  which  in  fact  runs  to  the  place 
named  as  the  destination  must  be  treated  as  the  terminal  carrier  al- 
though in  ieict  it  procured  final  delivery  to  be  made  by  another.'*  It 
seems  tli'at  where  a  railway  company  notifies  the  consignee  that  the 
goods  have  arrived,  delivers  the  shipment  and  collects  the  whole 

10.  Fisher  v.  Boston  &  Maine  R.     14.  9  L.R.A.  834  note. 

Co.,  99  Me.  338,  59  Atl.  532,  105  A.  16.  Hooper  v.  Wells,  Fargo  ft  Co., 

8.  R.  283,  68  L.B.A.  390.  27  Cal.  11,  85  Am.  Dec.  211. 

11.  Erie  Railway  Go.  v.  Wilcox,  84  16.  As  to  the  presumptions  in  re- 
Hi.  ^9,  25  Am.  Rep.  451.  gard  to  connecting  carriers,  see  infra, 

18.  Farmers'  ft  Mechanics'  Bank  v.  par.  383-385. 
Champlain  Tnmsp.  Co.,  16  Vt.  52,  42     17.  Ann.  Cas.  1913E  1030  note. 
Am.  Dec.  491.  18.  Western  ft  Atlantic  R.  Co.  v. 

13.  Hooper  v.  Chicago  &  N.  W.  Ry.  Exposition  Cotton  Milk,  81  Oa.  522, 
Co.,  27  Wis.  81.  9  Am.  Rep.  439.       7  S.  E.  916,  2  L.R.A.  102. 
K.  C.  L.  Vol.  IV.— 57.  897 
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freight  charge,  this  is  sufficient  evidence  that  it  is  in  point  of  fact 
the  lost  connecting  carrier.'* 

Rights  and  Duties  of  Intermediate  Connecting  Carriers 

353.  General  Duties  of  Intermediate  Carriers. — An  intermediate 
carrier  is  under  duty  to  forward  immediately  goods  received  by  it  from 
another  line  and  cannot  justify  a  detention  on  the  ground  that  by 
its  regulations  goods  received  from  a  connecting  line  are  not  to  be  for- 
warded until  the  receipt  of  a  bill  of  back  charges,  and  that  no  such 
bill  accompanied  the  goods.*'  However,  a  connecting  carrier,  receiv- 
ing property  for  transportation,  has  the  right  to  unload  it  for  the  pur- 
pose of  transferring  it  to  his  own  cars,  if  it  can  be  done  without  un- 
necessary delay,  where  there  is  no  express  contract  or  special  circum- 
stances making  it  his  duty  to  continue  the  transportation  in  the 
same  cars  in  which  property  was  delivered  to  him.^  Where,, 
moreover,  a  connecting  carrier  receives  goods  to  which  something 
remains  to  be  done  by  the  consignor  or  his  agents,  after  their  de- 
livery to  the  company,  before  they  are  in  a  condition  for  transporta- 
tion, its  liability  is  that  of  a  warehouseman  only.  Thus  it  has  been 
held  that  where  an  arrangement  exists  between  two  railroad  companies 
by  which  goods  which  have  been  carried  to  the  end  of  one  road,  and 
are  destined  to  some  point  upon  or  beyond  the  line  of  the  other,  are 
delivered  to  the  second  company  with  expense  bills,  upon  receipt  of 
which,  if  correct,  way-bills  are  made  out,  such  second  company  is, 
until  the  delivery  of  the  expense  bills,  responsible  only  as  ware- 
houseman, and  not  as  a  common  carrier,  for  foods  so  received 
and  stored  by  it.*  It  is  the  duty  of  a  connecting  carrier  which  is  un- 
able to  deliver  the  goods  to  the  next  designated  carrier,  and  has  an 
opportunity  to  do  so,  at  once  to  notify  the  shipper  or  consignee,  and 
a  failure  to  give  such  notice  may  render  it  liable  for  any  loss  or  injury 
resulting  therefrom.*  Thus  where  a  second  or  intermediate  carrier, 
in  delivering  goods  to  a  third  carrier,  is,  by  the  latter,  informed  that 
they  will  not  be  forwarded  until  the  freight  charges  are  paid,  it  be- 
comes the  duty  of  the  intermediate  carrier  to  notify  the  shipper  or  the 
initial  carrier,  and  such  intermediate  carrier  is  answerable  for  the  loss 
of  the  goods  through  their  being  detained  for  the  nonpayment  of 
charges,  because  the  shipper  is  ignorant  of  the  demand  for  such  pay- 

19.  Ann.  Cas.  1913E  1030  note.  1.  63  A.  S.  R.  565  note. 

80.  Danfamn  v.  Boston  &  M.  R.  Co.,  2.  Judson  v.  Western  R.  Corpora- 

70  Me.  164,  35  Am.  Rep.  314;  Michaels  tion,  4  Allen  (Mass.)  520,  81  Am.  Dec 

V.  New  York  Cent  R.  Co.,  30  N.  T.  718. 

564,  86  Am.  Dec.  415.  3.  Michigan  Cent  R.  Co.  v.  Mineral 

72  Am.  Dec.  243  note.  Spring  Mfg.  Co.,  16  Wall.  318,  21  V. 

As  to  the  general  duty  of  a  carrier  S.  (L.  ed.)  297;  Fisher  v.  Bwton  & 

to  make  delivery,  see  supra,  par.  275  Maine  R.  Co.,  09  Me.  338,  59  AU.  532, 

et  aeq.  105  A.  S.  R.  283,  68  L.R.A.  390. 
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ment  by  the  third  carrier.*  A  connecting  carrier  in  complying  with 
its  general  duty  to  transport  safely  is  liable  if  it  continues  the  trans- 
portation in  an  unsuitable  car  into  which  the  goods  have  been  put  by 
a  prior  carrier.*  It  is  no  excuse  that  it  did  not  have  cars  sufficient 
for  that  purpose,  or  that  the  car  was  sealed  when  received,  or  that  it 
was  customary  to  haul  cars  received  from  the  connecting  carrier  with- 
out changing  the  goods  in  them,  or  that  the  rate  of  charges,  as  shown 
by  the  way-bill,  was  for  common  cars  only,  when  refrigerator  cars 
would  be  needed  to  protect  the  shipment  from  deterioration.*  The 
last  of  a  series  of  connecting  carriers  is  bound  to  deliver  the  goods  at 
the  place  of  destination,  and  to  the  consignee  there,  or  to  order,  if  he 
was  made  known  to  it  on  receiving  the  freight  from  the  preceding 
connecting  company.  The  custom  of  a  company  of  delivering  goods 
without  requiring  the  production  of  a  bill  of  lading  or  the  authority 
of  the  shipper,  does  not  relieve  the  company  from  liability  for  goods 
wrongly  delivered  by  it.'  Such  delivery  in  all  cases  must  be  made 
within  a  reasonable  time.* 

354.  Duration  of  Liability. — Intermediate  carriers,  unless  con- 
trolled by  statute,  are  in  general  not  liable  for  loss  or  delay  not  occur- 
ring on  their  respective  lines.'  Accordingly  where  there  are  several 
successive  carriers  who  are  engaged  in  the  transportation  of  goods  from 
the  place  of  their  reception  to  the  place  of  their  destination,  the  lia- 
bility of  each  carrier  will  commence  with  the  reception  of  the  goods, 
and  will  continue  until  they  are  delivered,  according  to  the  usage  of 
the  business,  to  the  next  carrier  in  the  line  of  the  transit.^**  The  lia- 
bility of  the  second  carrier  commences  only  when  that  of  the  first 
terminates.  Where  there  is  no  relation  of  partnership  between  them,, 
one  cannot  receive  and  accept  the  goods  for  transportation  until  the 
other  has  completed  the  delivery  of  them  to  him,  and  discharged 
himself  from  the  custody  or  control  of  them.**  It  is  considered  a 
matter  of  sound  public  policy  that  the  liability  of  one  carrier  should 

4.  Bird  v.  Southern  R.  Co.,  99  Tenn.  10.  Fisher  v.  Boston  &  M.  R.  Co., 

719,  42  S.  W.  349,  63  A.  S.  R.  856.  99  Me.  338,  59  Atl.  532,  105  A.  8.  R. 

6.  15  Ann.  Cas.  145  note.  283,  68  L.R.A.  390;  Ladue  v.  Griffith, 

6.  Beard  v.  Illinois  Cent.  Ry.  Co.,  25  N.  Y.  364,  82  Am.  Dec.  360;  Fen- 
79  la.  518,  44  N.  W.  803,  18  A.  S.  R.  ner  v.  Buffalo  &  State  Line  R.  Co.,  44 
381,  7  L.R.A.  280.  N.  Y.  505,  4  Am.  Rep.  709;  Rawson  v- 

18  LJl.A.{N.S.)  509  note.  Holland,  59  N.  Y.  611,  17  Am.  Rep. 

7.  North  Pennsylvania  R.  Co.  v.  394;  Vannatta  v.  Central  Railroad  Co. 
Commercial  Nat.  Bank,  123  U.  S.  727,  of  New  Jersey,  154  Pa.  St.  262,  26  Atl. 
8  S.  Ct.  266,  31  U.  S.  (L.  ed.)  287.  384,  35  A-  S.  R.  823. 

For  a  general  consideration  of  the  81  A.  S.  R.  823  note. 

Anty  of  a  carrier  to  maJiEe  delivery,  11.  Gass  v.  New  York,  P.  &  B.  R. 

see  supra,  par.  275  et  seq.  Co.,  99  Mass.  220,  96  Am.  Dec.  742 

8.  Goodin  v.  Southern  Ry.  Co.,  125  and  note. 

Ga.  630,  54  S.  £.  720,  5  Ann.  Cas.  573,  97  A.  S.  R.  06  note.  As  to  the  lia- 
6  L.R.A.(N.S.)  1054.  bility  ia  eases  of  partnership,  sea 

9.  See  supra,  par.  328.  infra,  par.  347. 
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continue  until  that  of  the  next  carrier  commences,'*  for  it  is  of  impor- 
tance that  the  shipper  should  be  able  to  rely  upon  the  fact  that  the  lia- 
bility of  an  insurer  is  upon  some  one  of  the  carriers  during  every 
portion  of  the  transportation.'*  The  shipper  cannot  be  required  to 
have  an  agent  to  superintend  each  transhipment  of  his  goods,  in  the 
course  of  a  long  line  of  transportation;  and  if  the  responsibility  of 
each  carrier  is  not  continued  until  delivery  in  fact  to  the  next  carrier, 
or  at  least  until  the  first  carrier,  by  some  act  clearly  indicating  bis 
purpose,,  terminates  his  relation  as  carrier,  it  would  greatly  diminish 
the  security  in  the  conveyance  of  goods  by  lines  of  connecting  car- 
riers.'* 

355.  Lien  of  Connecting  Carrier. — ^Where  several  independent  car^ 
riers  receive  goods  in  succession,  each  is  entitled  to  payment  in  ad- 
vance of  his  charges  or  to  a  lien  therefor,  including  back  charge 
paid;"  notwithstanding  they  exceed  a  through  rate  guaranteed  by 
the  initial  carrier  to  the  consignor,  where  such  rate  was  not  authorized 
by  and  was  not  actually  known  to  the  final  carrier  at  the  time  of  its 
receipt  of  the  goods.'*  So  a  terminal  carrier,  which,  under  ita  tariff 
agreements,  has  paid  the  duties  exacted  under  the  laws  of  the  United 
States  on  bonded  goods  at  the  port  of  entry  that  the  initial  carrier 
was  forced  to  pay  in  order  to  regain  possession  and  forward  the  goods, 
has  a  lien  on  such  goods  for  the  amount  of  such  duties."  But  of 
course  a  carrier  receiving  goods  from  another  carrier  with  knowledge 
that  a  through  contract  has  been  made,  and  the  charges  paid  in  ad- 
vance, has  no  lien  thereon  for  carrying  them  over  its  own  line.'*  It 
is  the  duty  of  the  last  carrier,  on  receiving  the  goods  with  a  way  bill 
showing  back  charges  to  be  due,  not  to  relinquish  possession  and  so  the 
lien  to  secure  the  back  charges  until  they  have  been  paid  in  full.'* 
But  the  refusal  of  a  connecting  carrier  to  surrender  freight,  at  least 
after  a  reasonable  time  to  ascertain  the  facts,  upon  tender  of  the  rate 
stipulated  for  in  the  carriage  contract,  which  is  in  excess  of  its  own 
portion  of  the  through  rate,  because  of  a  way  bill  in  its  possession  call- 
ing for  a  larger  sum,  which  is  subsequently  admitted  to  be  a  mistake, 

12.  Fenner  v.  Buflfalo  &  State  Line  46;  White  v.  Vaini,  6  Humpb.  (Tenn.) 
Railroad  Co.,  44  N.  T.  505,  4  Am.  Rep.  70,  44  Am.  Dec.  294. 

709;  Conkey  v.  Milwaukee  &  St.  Paul  72  Am.  Dec.  243  note. 

Railway  Co.,  31  Wis.  619, 11  Am.  Rep.  16.  Wells  v.  Thomas,  27  Mo.  17,  72 

6.30.  Am.  Dec.  228;  Schneider  v.  Kvans,  25 

13.  97  A.  S.  R.  97  note.  Wis,  241,  3  Am.  Rep.  56. 

14.  Fenner  v.  Buffalo  &  State  Line  5  Ann.  Cas.  576  note. 

R.  Co.,  44  N.  y.  505,  4  Am.  Rep.  709.      17.  Wabash  Railroad  Company  «. 

15.  Briggs  V.  Boston,  etc.,  R.  Co.,  6  Pearce,  192  U.  S.  179,  24  S.  Ct.  231, 
Allen  (Mass.)  246,  83  Am.  Dec.  626;  48  U.  S.  (L.  ed.)  397. 

Nashua  Lock  Co.  v.  Worcester  &  N.      18.  72  Am.  Dec.  243  note. 
Railroad  Co.,  48  N.  H.  339,  2  Am.  Rep.      19.  Chapiro  v.  Boston  &  M.  R.  Co., 
242;  Knight  r.  Providence  &  Worces-  213  Mass.  70,  99  N.  E.  459,  Ann.  Caa. 
ter  R.  Co.,  13  R.  I.  572,  43  Am.  Rep.  1913E  1028. 
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has  been  treated  as  a  conversion  for  which  trover  would  lie."  "Where 
a  connecting  carrier  has  duly  received  possession  of  goods  from  a 
prior  carrier  under  a  bill  of  lading  authorizing  a  reshipment,  it  is  en- 
titled to  its  freight,  although  the  prior  carrier  obtained  possession,  of 
the  goods,  and  secured  the  contract  for  the  entire  voyage,  by  reasons 
of  false  representations  made  to  the  shipper.'  A  railroad  company  re- 
ceiving property  from  a  connecting  line,  with  notice  that  the  shipper 
has  attempted  to  prepay  the  freight  for  the  whole  transportation,  but 
has  not  paid  it  in  full  at  the  regular  rates,  and  also  that  he  contem- 
plates a  continuous  and  speedy  passage,  has  a  right  to  carry  it  through 
to  its  destination  and  claim  a  lien  thereon  for  the  balance  of  the 
freight.*  But  if  a  connecting  carrier  receives  from  its  preceding  car- 
rier goods  shipped  on  a  through  contract,  and  pays  the  freight  charges 
which  have  accrued  up  to  that  time,  with  notice  that  the  initial  car- 
rier has  issued  to  the  consignor  a  through  bill  of  lading  reciting  that 
the  entire  freight  charges  have  been  prepaid,  although  the  notice  is 
also  to  the  effect  that  this  recital  is  erroneous,  such  notice  is  sufficient 
to  put  the  receiving  carrier  on  inquiry,  and  it  ought  to  ascertain  before 
paying  the  freight  charges  and  accepting  the  goods  for  shipment 
whether  the  bill  of  lading  has  been  negotiated  or  not,  and,  failing  to 
make  any  inquiry,  it  cannot  hold  the  goods,  either  for  its  own  charges, 
or  those  paid  by  it,  as  against  an  innocent  purchaser  under  the  in- 
dorsed bill  of  lading.*  Where  an  initial  carrier  disregards  its  instruc- 
tions and  exceeds  its  auUiority,  the  subsequent  carrier  cannot  main- 
tain a  lien  on  the  goods  for  its  transportation  charges.^  But  where 
goods  are  missent  by  an  agent  of  the  owner  acting  within  the  scope  of 
his  authority,  the  carrier  has  a  lien  for  his  freight  and  also  for  freight 
to  prior  carriers.*  Also,  the  courts  now  generally  hold  that  a  carrier, 
receiving  goods  to  be  transported  over  its  own  line  to  a  point  beyond, 
has  the  apparent  authority  to  select  any  of  the  ordinary  routes  leading 
thereto,  and  that  the  second  carrier,  receiving  the  goods  in  good  faith 
in  the  ordinary  and  usual  course  of  business  between  connecting  lines, 
without  notice  of  any  special  directions  on  the  part  of  the  consignor, 
will  have  a  lien  for  his  reasonable  charges  for  transporting  such  goods 

20.  Beasley  v.  Baltimore  &  Potomac  1.  Walker  v.  Cassaway,  4  La.  Ann. 

Railroad  Co.,  27  App.  Cas.  (D.  C.)  19,  50  Am.  Dec.  551. 

595,  6  L.R.A.(N.S.)  1048  and  note;  2.  Crossan  v.  New  York  &  N.  E. 

Brown  v.  Philadelphia,  Baltimore  &  R.  Co.,  149  Mass.  196,  21  N.  E.  367, 

Washington    Railway   Company,   36  14  A.  S.  R.  408,  3  LJt.A.  766. 

App.  Cas.   (D.  C.)  221,  32  LJi.A.  9  L.R.A.  450  note. 

(K.S.)  189  and  note.  3.  American  National  Bank  v.  Qeor- 

6  L.R.A.(N.S.)   1054  note.    Com-  gia    Railroad  Company,  96  Ga.  665, 

pare,  Goodin  «.  Southern  R.  Co.,  125  23  S.  E.  898,  51  A.  S.  R.  155. 

Ga.  630,  54  S.  E.  720,  5  Ann.  Cas.  4.  Fitch    v.    Newberry,   1  Doag. 

573,  6  L.RA.(N.S.)  1054.  (Mich.)  1,  40  Am.  Dec.  33. 

5.  51  Am.  Dec.  50  note. 
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over  its  own  line,  and  also  for  such  reasonable  charges  as  it  may  have 
advanced  to  the  first  carrier.' 

356.  Connecting  Carriers  as  Affected  by  Limitation  of  Liability. — 

It  &  connecting  carrier  is  designated  in  a  contract  with  the  first  car- 
rier as  one  of  the  intermediate  carriers,'  or  if  it  is  expressly  agreed  in 
the  contract  of  shipment  that  the  stipulations  shall  be  appUcEible  to 
the  several  connecting  carriers,  the  general  rule  is  that  a}nnecting 
carriers  may  take  advantage  of  any  stipulations  in  the  contract  with 
the  initial  carrier  which  may  be  of  benefit  to  them.*  The  same  is 
true  where  the  contract  with  the  initial  carrier  is  a  through  contract. 
The  connecting  carriers,  although  not  specially  mentioned,  may  then 
be  entitled  to  the  benefit  of  any  limitation  or  exemption  from  liability 
that  may  be  contained  therein  •  irrespective  of  the  fact  that  it  also 
contains  a  limitation  of  the  liability  of  the  initial  carrier  to  its  own 
line.*^  Thus,  it  has  been  held  that  a  connecting  carrier  is  entitled  to 
the  benefit  of  a  stipulation  in  the  bill  of  lading  exempting  the  carrier 
from  liability  for  injury  to  the  property  by  wet,  although  it  is  not 
named  in  the  bill  and  the  property  might  have  been  sent  by  another 
route."  The  reason  for  this  rule  seems  to  be  that  it  is  natural  to 
presume  that  its  terms  were  assented  to  by  connecting  carriers,  and 
formed  the  contract  under  which  the  goods  were  transported.**  The 
doctrine  of  agency  has  also  been  invoked  as  an  explanation,  the  con- 
tract being  regarded  as  made  by  one  line  for  itself  and  as  agent  for 
the  connecting  carriers;**  yet  the  right  of  the  first  carrier  to  act  as 
such  agent  has  been  questioned.**    Where,  however,  a  contract  of 


6.  To  this  effect  see  Denver,  etc.,  R.  Am.  Rep.  309  j  Venning  v.  Atlantic 
Co.  V.  Hill,  13  Colo.  35,  21  Pac  914,  Coast  Line  R.  Co.,  78  S.  C.  42,  58  S. 
4  L.R.A.  376,  in  which  case,  however,  E.  983,  125  A.  S.  R.  768,  12  LJE.A. 
the  element  of  good  faith  was  lacking.  (N.S.)  1217;  Bird  v.  Soatbera  Rail- 

7.  Adams  Exp.  Co.  v.  Harris,  120  road  Co.,  99  Tenn.  719,  42  S.  W.  451, 
Ind.  73,  21  K.  E.  340, 16  A.  S.  R.  315,  63  A.  S.  R.  856. 

7  L.R.A.  214.  72  Am.  Dec.  242  note;  7  L.R.A.  216 

8.  Mears  v.  New  Tork,  etc.,  R.  Co.,  note;  20  Ann.  Caa.  239  note. 

75  Conn.  171,  52  Atl.  610,  96  A.  S.  R.  10.  Burd  v.  Soathem  Railioad  Co., 

192,  56  L.R.A.  884;  Fisher  v.  Boston  99  Tenn.  719,  42  S.  W.  451,  63  A.  S. 

ft  Maine  R.  Co.,  99  Me.  338,  59  Atl.  R.  856. 

532, 105  A.  S.  R.  283,  68  LJt.A.  390;  11.  Mears  v.  New  York,  etc.,  R.  Co., 

Yenning  v.  Atlantie  Coast  Line  R.  Co.,  75  Conn.  171,  52  Atl.  610,  96  A.  S.  R. 

78  S.  C.  42,  58  S.  E.  983, 125  A.  S.  R.  192,  66  L.RJ^.  884. 

768,  12  L.RA.(N.S.)  1217;  Bird  v.  12.  Adams  Exp.  Co.  v.  Harris,  120 

Southern  Railroad  Co.,  99  Tenn.  719,  Ind.  73,  21  N.  £.  340, 16  A.  S.  R.  315, 

42  S.  W.  451,  63  A.  S.  R.  856;  Brown-  7  L.BJL.  214. 

ing  V.  (Goodrich  Transp.  Co.,  78  Wis.  13.  Doming  v.  Merchants'  Cotton- 

391,  47  N.  W.  428,  23  A.  S.  B.  414  Press  ft  Storage  Co.,  90  Tenn.  306, 17 

and  note,  2  LJIJL  415.  S.  W.  89,  13  L.R.A.  518. 

9.  Western  etc.,  R.  Co.  v.  Exposition  14.  Bancroft  v.  Bferehants'  Despatch 
Cotton  Mills,  81  Ga.  522,  7  S.  E.  916,  Transportation  Co.,  47  la.  262,  29  Am. 
2  L.R.A.  102;  Halliday  v.  St.  Loois,  Bep.  482. 

K.  C.  ft  N.  By.  Co.,  73  Mo.  159,  41 
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•carriage  does  not  provide  that  its  stipulations  shall  inure  to  the  bene- 
fit of  any  other  carrier  than  tiie  one  with  whom  it  is  uiade,  and  does 
not  designate  any  other  carrier,  it  has  been  held  that  it  cannot  be 
invoked  to  aid  intermediate  carriers  who  undertake  to  carry  goods,'* 
jtnd  any  stipulation,  such  as  a  limitation  against  loss  by  fire,  applies 
only  to  the  carrier  issuing  the  bill  of  lading."  The  fact  that  the 
goods  are  destined  and  marked  for  delivery  at  a  point  beyond  the  line 
of  the  initial  carrier,  and  that  it  is  so  stat«i  in  the  bill  of  lading,  does 
not  have  the  effect  of  extending  the  application  of  the  protective 
clauses  so  as  to  permit  connecting  carriers  to  benefit  by  them.^'  Even 
where  there  is  a  stipulation  in  a  shipping  receipt  that  certain  restric- 
tions of  liability  therein  contained  shall  extend  to  and  inure  to  the 
benefit  of  any  other  carrier  to  whom  the  goods  might  be  delivered  for 
^ipment  this  does  not  protect  the  latter  carrier  if  it,  in  receiving  the 
goods,  enters  into  a  contract  of  carriage  on  its  own  account  from 
which  the  stipulation  in  question  is  omitted.^^ 


357.  Designation  of  Route  by  Initial  Carrier. — In  the  absence  of 
instructions  as  to  the  mode  of  transportation  beyond  the  terminus 
of  the  line  of  an  initial  carrier  the  latter  owes  no  duty  to  the  shipper 
beyond  the  delivery  of  the  property,  in  the  usual  course  of  business, 
to  safe  and  responsible  carriers  for  transmission  to  its  destination." 
And  since  a  carrier  is  not  bound  to  carry  except  on  his  own  line, 
if  he  contracts  to  go  beyond,  he  may  confine  himself,  in  carrying,  to 
the  particular  route  he  chooses  to  use  and  may  select  his  own 
agencies.'^  Accordingly  when  goods  are  tendered  for  shipment  to  a 
point  beyond  the  carrier's  line,  and  there  are  two  or  more  routes  equal- 
ly safe,  prompt,  and  reliable,  the  carrier,  where  he  has  not  entered  into 
Any  express  or  implied  agreement  on  the  subject,  cannot  be  compelled 
to  accept  the  goods  to  be  carried  over  one  route  in  preference  to  an- 
other, at  the  option  of  the  shipper,  unless  some  reason  appears  there- 
for; and  especially  is  this  so  when  the  carrier  shows  that  in  the  con- 

16.  Adams  Exp.  Co.  v.  Harris,  120  19.  Johnaon  v.  New  York  Cent.  R. 

Ind.  7B,  21  N.  E.  340, 16  A.  S.  R.  315,  Co.,  33  N.  Y.  610,  88  Am.  De&  416. 

7  L.R.A.  214.  20.  AtchisoD,  T.  &  S.  F.  R.  Co.  v. 

31  A.  S.  R.  59  note.  Denver  &  N.  O.  R.  Co.,  110  U.  8.  667, 

16.  72  Am.  Dee.  242  note;  20  Ann.  4  S.  Ct  185,  28  U.  S.  (L.  ed.)  291; 


17.  Maghee  v.  Camden  ft  Amboy  R.  merce  Commissioa,  200  U.  S.  536,  26 
Transp.  Co.,  45  N.  Y.  514,  6  Am.  Rep.  S.  Ct.  330,  50  U.  8.  (L.  ed.)  585;  Post 
124.  V-  Soathem  R.  Co.,  103  Tenn.  184,  52 

20  Ann.  Cas.  239  note.  S.  W.  301,  55  LJI.A.  481. 

18.  Browning  V.  Goodrich  Transpor-  3  L.R.A.  766  note;  9  L.B.A.  S35. 
tation  Co.,  78  Wis.  391,  47  N.  W.  428,  note;  15  Ann.  Cas.  76  note. 

23  A.  8.  R.  414, 10  L.RA..  415. 
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duct  of  its  business  the  use  of  one  route  may  be  advantageous  to  it 
without  injury  or  sacrifice  to  the  interests  of  the  shipper.  In  order 
that  the  shipper  may  have  the  right  to  dictate  the  route  under  such 
circumstances,  he  must  show  some  legitimate  advantage  or  some  detri- 
ment to  himself  in  the  selection  of  one  route  over  another;  and,  in 
the  absence  of  such  showing,  he  is  not  entitled  to  dictate  the  route 
against  the  wishes  of  the  carrier,  and  especially  is  this  the  case  when 
the  carrier  shows  that  such  designation  will  operate  to  its  prejudice 
and  injury.  The  whole  matter  of  through  tariffs  and  through  ar- 
rangements made  by  one  railroad  company  with  oth^  carriers  is 
within  the  discretion  of  the  first  carrier,  and  a  court  of  equity  has  no 
power  to  compel  one  carrier  to  make  these  arrangements  with  another, 
or  to  require  one  carrier  to  accept  through  freights  or  passengera 
tendered  by  another.*  Nevertheless  where  the  bill  of  lading  desig- 
nate a  particular  line,  by  which  the  goods  consigned  are  to  be  for- 
warded, it  is  clearly  the  duty  of  the  carrier  to  comply  with  such  in- 
structions * 

358.  Right  of  Initial  Carrier  to  Bind  Others  as  to  Rates. — Where 
there  is  no  arrangement  whereby  two  or  more  carriers  are  connected 
as  common  or  joint  contractors  in  the  business  of  transportation,  each 
conducting  its  business  separately  and  independently  of  the  other, 
neither  has  implied  authority  from  the  other  to  make  contracts  in  its 
behalf  as  to  the  charges  which  will  be  made  for  the  transportation  of 
goods  •  Accordingly  an  initial  carrier  cannot,  as  a  general  rule,  with- 
out special  authority,  make  a  contract  binding  upon  a  terminal  car- 
rier,* and  if,  in  the  absence  of  any  agreement  or  partnership,  it  makes 
a  contract  to  carry  for  a  guaranteed  rate,  or  guarantees  that  the  whole 
freight  shall  not  exceed  a  specified  rate  or  sum,  each  succeeding  car- 
rier may  still  charge  its  own  rates.*  The  mere  acceptance  of  a  ship- 
ment by  a  succeeding  carrier  is  not  an  undertaking  on  its  part  to 
carry  out  the  terms  of  a  contract  of  shipment  of  which  it  has  no 
knowledge,  made  between  the  consignor  and  initial  carrier,  when  it 
is  informed  by  the  initial  carrier  that  the  shipment  was  made  under 
the  usual  conditions.*    The  general  rule  clearly  is  that  where  the 


1.  Post  «.  Southern  R.  Co.,  103 
Tenn.  184,  52  S.  W.  301,  55  LJIA. 
481. 

2.  3  L.R.A.  766  note.  And  see  in- 
fra, par.  359. 

3.  Goodin  V.  Southern  Railway  Co., 
125  Ga.  630,  54  S.  E.  720,  5  Ann.  Cas. 
573,  6  L.R.A.(N.S.)  1054. 

As  to  the  extent  to  which  connecting 
carriers  may  be  treated  as  agents  of 
each  other,  see  supra,  par.  348. 

4.  Venning  r.  Atlantic  Coast  Line 
R.  Co.,  78  S.  C.  42,  58  S.  E.  983,  125 


A.  S.  R.  768,  12  L.R.A.(N.S.)  1217; 
Sumner  v.  Southern  R.  Ass'n,  7  Baxt. 
(Tenn.)  345,  32  Am.  Rep.  565. 

22  A.  S.  R.  58  note. 

5i  Knight  V.  Providence  &  Worces- 
ter R.  Co.,  13  R.  I.  572,  43  Am.  Rep. 
46;  Schneider  v.  Evans,  25  Wis.  241, 
3  Am.  Rep.  56. 

7  L.R.A.  216  note. 

6.  Goodin  v.  Southern  R.  Co.,  125 
Ga.  630,  54  S.  K.  720,  5  Ann.  Cas. 
573,  6  L.RJL(N.S.)  1054. 
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initial  carrier  fails  to  inform  the  connecting  carrier  of  any  special 
contract  of  shipment  made  with  it  by  the  consignor,  and  the  succeed- 
ing carrier  is  led  to  believe  that  the  shipment  is  to  be  transported 
in  consideration  of  the  usual  rate,  the  connecting  carrier  is  entitled 
to  the  usual  rate,  and  is  not  bound  by  any  secret  rate  agreement  be- 
tween the  shipper  and  the  first  carrier.'  However,  the  acceptance  of 
a  shipment  with  notice  of  the  existence  of  a  special  agreement  between 
the  shipper  and  initiid  carrier  is  generally  held  to  be  sufficient  to  bind 
the  succeeding  carrier  notwithstanding  the  fact  ^at  it  was  not  a  privy 
to  the  contract,*  though  there  is  authority  to  the  contrary More- 
over, the  acceptance  by  a  connecting  carrier  of  freight  from  an  initial 
carrier  under  a  bill  of  lading  issued  by  it  does  not  necessarily  con- 
stitute assent  to  the  rates  fixed  by  the  first  carrier,  if  the  articles  shipped 
are  of  a  different  character  from  those  billed,  and  are  usually  charged 
for  at  a  higher  rate." 

359.  Disregard  of  Shipping  Instructions  and  Deviation  from  Route. — 
A  carrier  undertaking  to  carry  goods  over  his  own  line  and  deliver 
them  to  a  connecting  carrier,  to  be  carried  to  a  point  beyond,  must 
deliver  with  them  all  special  instructions  th&i  have  been  received  by 
him  from  the  shipper,  and  if  he  fails  to  do  this,  he  will  be  liable  for 
all  loss  directly  resulting  from  his  neglect.*'  But  in  an  action  against 
both  the  initial  and  terminal  carrier  for  damages  caused  by  negligent 
delay,  although  the  initial  carrier  had  notice  of  the  importance  o{ 
prompt  delivery,  and  that  loss  of  profits  would  result  from  delay, 
where  all  the  delay  is  shown  to  have  been  on  the  terminal  line,  then, 
in  the  absence  of  statute  or  contract  to  such  effect,  the  initial  carrier 
will  not  be  held  liable  for  any  of  the  damages  resulting,  although  it 
may  have  failed  to  deliver  such  special  notice,  unless  it  appeara  that 
such  delay  was  the  proximate  result  of  the  failure  to  deliver  such 
notice."  It  is  also  the  duty  of  a  carrier,  in  undertaking  to  forward 
goods  beyond  the  terminus  of  its  own  route,  to  obey  all  reasonable 
instructions  of  the  shipper  or  consignor  not  in  conflict  with  the  terms 
of  the  contract  of  shipment;  if  it  disregards  such  instructions,  and 
the  goods  are  lost  by  this  act  of  negligence,  it  is  liable  for  their  value, 
though  the  loss  occurs  while  they  are  in  the  possession  of  another  car^ 
rier  or  person.^'  It  is  accordingly  held  that  an  initial  carrier  which 

7.  Goodin  v.  Southern  R.  Co.,  125  Seating,  etc.,  Co.,  104  Tenn,  568,  58 
Ga.  630,  54  S.  E.  720,  5  Ann.  Cas.  573,  S.  W.  303,  78  A.  S.  R.  933,  50  L.R.A. 

6  L.R.A.(N.S.)  1054;  Wells  v.  Thomas,  729. 

27  Mo.  17,  72  Am.  Dec.  228.  72  Am.  Dec.  243  note. 

8.  Goodin  v.  Southern  RaUway  Co.,  38  L.R.A.  366  note. 

125  Ga.  630,  54  S.  E.  720,  5  Ann.  Cas.  12.  Atchison,  Topeka  &  Santa 

573,  6  L.B.A.(N.S.)  1054.  Railway  Company  v.  St.  Louis  &  San 

9.  5  Ann.  Cas.  577  note.  Francisco  Railroad  Company,  (Okla.) 

10.  Sumner  v.  Southern  R.  Assoc.,  135  Pae.  353,48  L.R.A.(N.S.)  509. 

7  Baxt.  (Tenn.)  345,  32  Am.  Rep.  565.  13.  Alabama  G.  S.  R.  Co.  v.  Thomas, 

11.  Illinois  Cent.  R.  Go.  v.  Soathern  89  Ala.  294,  7  So.  762,  18  A.  S.  R. 
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delivers  a  shipmeDt  to  a  connecting  carrier  other  than  the  one  agreed 
on,  or  otherwise  deviates  from  its  undertaking,  becora^  liable  for  any 
consequent  delay  in  delivery,  and  liable  jointly  with  such  connecting 
carrier  for  delay  occurring  on  the  latter's  road,**  and  also  it  continues 
responsible  for  any  loss  of,  or  injury  to,  the  goods  subsequent  to  the 
deviation,*'  at  least  in  the  absence  of  proof  that  such  deviatioa  did 
not  induce  or  contribute  to  the  loss.**  This  is  true  whether  such  loss 
was  occasioned  by  delay  or  otherwise,*^  even  as  against  causes  of  loss 
from  which  a  common  carrier  is  ordinarily  exempt,*^  and  notwith- 
standing a  provision  in  the  bill  of  lading  limiting  its  responsibility 
to  loss  occurring  on  its  own  line.*'  Thus,  where  a  railroad  company 
undertakes  to  forward  goods  by  rail,  in  accordance  with  the  shipper's 
instructions,  but,  in  disregard  of  such  instructions,  forwards  them  by 
steamer,  and  the  goods  are  lost  by  fire  on  the  steamer,  the  carrier  is 
liable  for  the  loss  in  an  action  on  the  contract.**  The  same  rule  is 
enforced  where  the  first  carrier  delivers  goods  to  a  railroad  other  than 
the  one  named  in  the  agreement  with  the  shipper.*  Intermediate 
connecting  carriers  receiving  goods  from  other  lines  are  likewise  bound 
to  comply  with  the  instructions  received  with  them,  or  marked  upon 
them ;  and  if  they  fail  to  do  so,  they  will  become  liable  as  insurers.* 
Where  there  is  a  specifd  contract  limiting  the  liability  of  the  initial 
carrier  so  that  it  would  not  be  liable  for  any  damage  or  loss  occurring 
beyond  its  own  route  such  an  exemption  from  liability  is  available 
only  when  the  carrier  forwards  the  goods  consigned  to  it  in  the  man- 
ner and  by  the  route  with  reference  to  which  the  contract  is  made. 
If  it  deviates  from  the  route,  or  forwards  the  goods  by  a  different 
conveyance  from  those  contemplated  by  its  agreement,  it  becomes  an 
insurer  of  the  goods,  and  cannot  avail  itself  of  any  exception  made  in 
its  behalf  in  the  contract.' 

119;  Johnson  v.  New  York  Central  R.  89  Ala.  294,  7  So.  762, 18  A.  S.  R.  119^ 
Co,,  33  N.  Y.  610,  88  Am.  Dec.  416.  Philadelphia  &  Reading  R.  Co.  v.  Beck, 

14.  2  British  Rul.  Cas,  607  note.        125  Pa.  St.  620,  17  Atl.  505,  11  A.  S. 

16.  Johnson  v.  New  York  Cent.  R.  R.  924. 
Co.,  33  N.  Y.  610,  88  Am.  Dee.  416;  1.  Denver  &  R.  G.  R.  Co.  v.  Hill, 
Isaacson  v.  New  York  Cent.  &  H.  R.  13  Colo.  35,  21  Pac.  914,  4  L.R.A.  376: 
R.  Co.,  94  N.  Y.  278,  46  Am.  Rep.  142;  Michigan  Southern,  etc.,  R.  Co.  v.  Day. 
Philadelphia  &  R.  R.  Co.  v.  Beck,  125  20  III.  375,  71  Am.  Dec.  278;  Fisher 
Pa.  St.  620,  17  Atl.  505,  11  A.  S.  R.  v.  Boston,  etc.,  R.  Co.,  99  Me.  338,  59 
t)24.  Atl.  532,  105  A.  S.  R.  283,  68  L.R.A. 

15  Ann.  Cas.  78  note.  390;  Waltham  Mfg.  Co.  v.  New  York 

16.  See  supra,  par.  272.  &  T,  Steamship  Co.,  204  Mass.  253,  90 

17.  2  British  Rul.  Cas.  607  note.  N.  E.  550, 17  Ann.  Cas.  837. 

18.  Louisville,  etc.,  R.  Co.  v.  Odil,      2  British  Rul.  Cas.  596  note. 
96  Tenn.  61,  33  S.  W.  611,  54  A,  S.      2.  72  Am.  Dec.  242  note. 

R,  820.  3.  MeCarn  v.  International  &  Great 

19.35  L.R.A.(N.S.)  1049  note;  2  Northern  Railway  Co.,  84  Tex.  3.^2,  ]» 

British  Rul.  Cas.  616  note.  S.  W.  547.  31  A.  S.  R.  51,  16  L.R.A. 

20.  Alabama  G.  S.  R.  Co.  v.  Thomas,  39.  See  also  supra,  par.  273. 

906 


Digitized  by 


Google 


4      C.  L. 


CARRIERS 


i  360 


Carmack  Amendment  to  Interstate  Commerce  Act 


360.  Extent  and  Nature  of  Liability  under  Amendment. — The 

so-called  Carmack  Amendment  is  the  act  of  Congress  of  June  26, 
1906,  and  is  an  amendment  to  the  Interstate  Commerce  Act  of  Febru- 
ary 4, 1887.  It  imposes  on  an  interstate  carrier  voluntarily  receiving 
property  for  transportation  from  a  point  in  one  state  to  a  point  in 
another  state,  liability  to  the  holder  of  the  bill  of  lading  *  for  any 
loes,  damage,  or  injury  to  such  property  caused  by  any  common  car^ 
rier,  railroad,  or  Ixansportation  company  to  which  such  property  may 
be  delivered,  or  over  whose  line  or  lines  such  property  may  pass.* 
The  effect  of  the  amendment  is  that  wherever  the  carrier  voluntarily 
accepts  goods  for  shipment  to  a  point  on  another  line,  in  another  state, 
it  is  conclusively  treated  as  having  made  a  through  contract,  and 
as  having  elected  to  treat  the  connecting  carriers  as  its  agents,  for  all 
purposes  of  transportation  and  delivery.  In  determining  the  rights 
of  shippers  and  carriers  a  transaction  falling  within  the  scope  of  the 
amendment  must  b>e  treated  as  though  the  point  of  destination  was  on 
the  line  of  the  initial  carrier,  and  the  situation  is  to  be  governed  by 
the  same  rules  of  pleading,  practice,  and  presumptions  as  would  have 
applied  if  the  shipment  had  been  between  stations  in  different  states, 
but  both  on  the  company's  railroad.*  The  initial  carrier  is  given  a 
right  of  recovery  against  the  carrier  actually  causing  the  loss.'  The 
purpose  of  Congress  in  this  enactment  was  to  extend  the  provisions  of 
the  common  law  so  as  to  make  a  common  carrier  receiving  property 
for  transportation  liable  for  loss,  damage,  or  injury  to  it,  not  only 
while  it  is  in  transit  over  his  own  lines,  but  while  it  is  in  the  hands  of 
a  connecting  carrier.  The  only  liability  imposed  by  the  statute  be- 
yond tliat  which  existed  at  common  law  is  this  responsibility  for  the 
undertaking  of  other  carriers  into  whose  poss^on  the  property  may 
come.  The  liability  is  only  for  loss,  damage,  or  injury  "caused"  by 
the  carrier,  which,  broadly  interpreted,  includes  that  resulting  from 
neglect  as  well  as  that  due  to  a  positive  act.  Hence  it  does  not  include 
the  liability  of  an  insurer  against  loss  for  which  the  common  carrier 
is  not  culpably  chargeable.    The  liability  stated  is  for  every  kind  of 

4.  Atlantic  Coast  Line  R.  Co.  v.  31  L.R.A.(N.S.)  3  note. 
Riverside  Mills,  219  U.  S.  186,  31  S.  6.  Atlantic  Coast  Line  R.  Co.  v. 
Ct.  164,  55  U.  S.  (L.  ed.)  167,  31  Riverside  MiUs,  219  U.  S.  186,  31  S. 
L.R.A.(N.S.)  7;  Galveston,  H.  &  S.  A.  Ct.  164,  55  U.  S.  (L.  ed.)  167,  31 
Ry.  Co.  V.  Wallace,  223  U.  S.  481,  32  L.R.A.(N.S.)  7;  Galveston,  H.  &  S. 
S.  Ct.  205,  56  U.  S.  (L.  ed.)  516.  A.  Ry.  Co.  v.  Wallace,  223  U.  S.  481. 

5.  Adams  Exp.  Co.  v.  Croninger,  32  S.  Ct.  205,  56  U.  S.  (L.  ed.)  516. 
226  U.  S.  491,  33  S.  Ct.  148,  57  U.  S.  7.  Atlantic  Coast  Line  R.  Co.  «. 
(L.  ed.)  314,  44  L.R.A.(N.S.)  257;  Riverside  Mills,  219  V.  S.  186,  31  S. 
Parker-Bell  Lumber  Co.  v.  Great  Ct.  164,  55  U.  S.  (L.  ed.)  167,  31 
Northern  Ry.  Co.,  69  Wash.  123,  124  L.R.A.(N.S.)  7;  Galveston,  H.  &  S.  A. 


Pac.  389,  41  LJl.A.(N.B.)  1064. 


Ry.  Co.  V.  Wallace,  223  U.  S.  481,  32 
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positive  misconduct  of  the  carrier  affecting  the  property,  and  for 
negligence  from  lack  of  care  or  effort.®  The  liability,  however,  cannot 
be  extended  beyond  the  contract  evidenced  by  the  bill  of  lading;  and 
that  is,  to  deliver  the  shipment  at  the  place  of  destination  therein 
named.  Any  damage  under  a  new  bill  of  lading  cannot  be  recover- 
able against  the  initial  carrier  in  the  first  bill  of  lading,  whose  con- 
tract and  whose  liability  for  damages,  whether  occurring  upon  its 
own  line  or  that  of  any  connecting  line,  cannot  be  extended  beyond 
the  destination  fixed  in  the  bill  of  lading.' 

361.  Prohibition  of  Contracts  Limitii^  Liability. — ^The  Carmack 
Amendment  aihrmaUvely  declares  that  no  contrad.,  receipt,  rule,  or 
regulation  shall  exempt  a  common  carrier,  railroad,  or  transportation 
company  from  the  liability  imposed  by  the  provisions  of  the  Inter- 
state Commerce  Act  as  amended.'*  This  renders  nugatory  any  stipu- 
lation in  bills  of  lading  for  through  interstate  shipment  which  exempts 
the  initial  carrier  or  his  connecting  carrier  from  liability  for  loss 
caused  by  either  of  them,''  or  which  attempts  to  limit  the  liability 
of  the  initial  carrier  to  its  own  line,'*  and  this  amendment  makes  the 
initial  carrier  liable  for  loss  anywhere  en  route  in  spite  of  such  a 
contract."  It  amounts  to  a  statutory  declaration  that  a  contract  of 
exemption  from  liability  for  negligence  is  against  public  policy  and 
void.'*  The  initial  carrier  is  required  to  issue  a  through  receipt  or 
bill  of  lading,'*  and  it  is  made  directly  liable  to  the  lawful  holder 
thereof  for  any  loss,  damage,  or  injury  to  such  property.'*  The  lia- 
bility of  an  initial  carrier  of  an  interstate  shipment,  arising  under 
the  Carmack  Amendment  by  which  such  carrier  is  made  liable  for  a 

S.  Ct.  205,  56  U.  S.  (L.  ed.)  516;  33  S.  Ct.  391,  57  U.  S.  {L.  ed.)  683, 

Kansas  City  Southern  Ry.  Co.  v.  Carl,  for  error  in  holding  invalid  a  stipula* 

91  Ark.  97,  121  S.  W.  932,  134  A.  S.  tion  Exing  a  valuation  based  on  the 

R.  56,  reversed  on  other  grounds  227  lower  of  two  rates. 

U.  S.  639,  33  S.  Ct.  391,  57  U.  S.  (L.  12.  Atlantic  Coast  Line  R.  Co.  r. 

cd.)  683.  Riverside  Mills,  219  U.  S.  186,  31  S. 

8.  Adams  Exp.  Co.  v.  Croninger,  Ct.  164,  55  U.  S.  (L.  ed.)  167,  31 
226  U.  S.  491»  33  S.  Ct.  148,  57  U.  S.  L.RA.(N.S.)  7. 

(L.  ed.)  314,  44  L.RA.(N.S.)  257;  13.  31  L.R.A.(N.S.)  3  note. 

Bernard  u.  Adams  Express  Co.,  205  14.  Bernard  v.  Adams  Express  Co., 

Mass.  254,  91  N.  E.  325,  18  Ann.  Cas.  205  Mass.  254,  91  N.  E.  325,  18  Ann. 

351,  28  L.R.A.(N.S.)  293.  Cas.  351,  28  L.B.A.(N.S.)  293. 

9.  Parker-Bell  Lumber  Co.  v.  Great  IB.  Adams  Exp.  Co.  v.  Croninger, 
Northern  Ry.  Co.,  69  Wash.  123,  124  226  U.  S.  491,  33  S.  Ct.  148,  57  U. 
Pac.  389,  41  L.R.A.(N.S.)  1064.  S.  (L.  ed.)  314,  44  UR.A.(N.S.)  257; 

10.  Adams  Exp.  Co.  v.  Croninger,  Parker-Beil  Lumber  Co.  v.  Great 
226  U.  S.  491,  33  S.  Ct.  148,  57  U.  S.  Northern  R.  Co.,  69  Wash.  123,  124 
(L.  ed.)  314,  44  L.R.A.CN.S.)  257.  Pac.  389,  41  L.R.A.{N.S.)  1064. 

11.  Kansas  City  Southern  R.  Go.  v.  16.  Adams  Exp.  Co.  v.  Croninger, 
Carl,  91  Ark.  97,  121  S.  W.  932,  134  226  V.  S.  491,  33  S.  Ct.  148,  57  U.  S. 
A.  S.  R.  56,  reversed  in  227  U.  8.  639,  (L.  ed.)  314,  44  L.R.A.{N.S,)  257.  ' 
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loss  beyond  its  own  line,  is  one  which  can  be  enforced  in  the  courts  of 
the  states  as  well  as  in  the  federal  courts." 

362.  ConstitutiaiuUity  of  Amendment — Since  the  constitutional 
power  of  Congress  to  regulate  commerce  among  the  states  and  with 
foreign  nations  comprehends  the  power  to  regulate  contracts  between 
the  shipper  and  the  carrier  of  an  interstate  shipment  by  defining  the 
liability  of  the  carrier  for  loss,  delay,  injury,  or  damage  to  such 
property,'^  the  Carmack  Amendment  to  the  Interstate  Commerce  Act 
has  been  held  to  be  a  valid  regulation  of  interstate  commerce."  It 
has  also  been  decided  that  the  Carmack  Amendment  is  not  an  invalid 
limitation  of  the  right  of  contract,  and  that  it  does  not  take  property 
of  an  initial  carrier  to  pay  the  debt  of  an  independent  connecting 
carrier  whose  negligence  may  be  the  sole  cause  of  loss;  it  merely 
requires  the  initial  carrier  to  use  the  other  carriers  as  its  agents,  and 
not  as  agents  of  the  shipper."* 

363.  Effect  of  Amendment  on  State  Laws  and  Pending  Rights. — 
The  Carmack  Amendment  supersedes  state  laws  on  the  question  of  the 
extent  of  the  liability  of  an  initial  carrier,  and  its  limitation  of  its 
liability,  in  all  cases  to  which  it  applies.^  The  amendment  contains 
a  proviso  that  nothing  contained  in  the  statute  shall  deprive  the  holder 
of  the  receipt  or  bill  of  lading  of  any  remedy  or  right  of  action  which 
he  had  under  eidsfdng  law.  This  proviso  preserved  to  a  holder  any 
right  or  remedy  which  he  may  have  had  under  existing  federal  law 
at  the  time  of  his  action,  but  it  did  not  preserve  rights  and  remedies 
conferred  by  existing  state  laws,  where  a  shipment  accepted  by  a  car- 
rier for  interstate  transportation  had  been  lost,  injured,  or  damaged.* 

State  Statutes  Regulating  Connecting  Carriers 

364.  In  General. — Statutes  have  been  enacted  in  many  jurisdictions 
regulating  the  liability  of  connecting  carriers.'  To  the  extent  that 
these  are  in  conflict  with  the  Carmack  Amendment  they  are  neces- 
sarily superseded  by  it.*  Prior  to  this  amendment  the  power  of  the 
states  in  this  respect  was  unquestionable,  although  interstate  commerce 
was  thereby  affected.*  In  several  statra  statutes  existed,  prior  to  the 
enactment  of  the  Carmack  Amendment,  which  imposed  on  initial 

17.  Galveston,  H.  &  S.  A.  R.  Co.  v.  1.  Adams  Exp.  Co.  v.  Croiiinger, 
Wallace,  223  U.  S.  481,  32  S.  Ct.  205,  226  U.  8.  491,  33  S.  Ct.  148,  57  U.  S. 
56  U.  8.  (L.  ed.)  516.  (L.  ed.)  314,  44  L.R.A.(N.S.)  257. 

18.  See  CouuBRCB.  2.  Adams  Exp.  Co.  v.  Croning^r, 

19.  Galveston,  H.  &  S.  A.  R.  Co.  v.  226  U.  S.  491,  33  S.  Ct.  148,  57  U.  S. 
Wallace,  223  U.  S.  481,  32  S.  Ct.  205,  (L.  ed.)  314,  44  L.R.A.(N.8.)  257. 
56  U.  S.  (L.  ed.)  516.  3.  31  L.R.A.(N.S.)  3  note. 

20.  Atlantic  Coast  Line  R.  Co.  v.  4.  See  supra,  par.  360  et  seq. 
Riverside  MUls,  219  U.  S.  186,  31  S.  5.  Missouri,  K.  &  T.  Rv.  Co.  r. 
Ct  164,  55  U.  S.  (L.  ed.)  167,  31  McCann,  174  U.  S.  580,  19  S.  Ct.  755, 
L.R.A.(N.S.)  7.  43  U.  S.  (L.  ed.)  1093;  Adams  Exp. 
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carriers  a  liability  essentially  similar  to  that  resulting  from  this  act  of 
Congress,*  and  an  initial  carrier  under  such  statutes  could  not  con- 
tract for  a  through  shipment  to  a  point  beyond  its  own  line,  and  at 
the  same  time  exempt  itself  from  liability  for  the  negligence  of  a 
connecting  carrier.'  In  some  states  the  liability  of  a  common  carrier 
accepting  freight  for  a  place  beyond  his  usual  route  is  made  to  cease 
upon  delivery  of  the  freight  at  the  end  of  its  route  to  some  other 
competent  carrier  carrying  to  the  place  of  address.*  In  other  states 
each  one  of  a  series  of  connecting  carriers  is  made  the  agent  of  the 
others  and  responsible  for  their  negligence,  and  it  is  certain  that  it  is 
competent  for  the  legislature  so  to  provide.'  In  still  other  states  when 
the  last  road  receives  freight  as  in  good  order,  it  is  estopped  by  tlie 
provisions  of  a  statute  from  setting  up  any  defense  as  to  the  loss  or 
injury  of  the  goods,  except  that  they  were  injured  or  damaged  before 
shipment,  and  is  bound  to  pay  all  damage  occurring  to  the  goods  on 
its  connecting  lines.*®  The  courts  have  not  often  been  called  upon 
to  determine  the  vahdity  of  statutes  making  carriers  of  goods  liable  for 
loss  or  damage  occurring  on  the  lines  of  connecting  carriers.  It  has 
been  decided  that  a  state  statute  preventing  a  carrier  from  availing 
itself  of  a  valid  contract  exempting  it  from  liability  for  loss  or  damage 
occurring  beyond  its  own  line,  unless  it  complies  with  the  provisions 
of  the  statute  by  obtaining  information  from  another  carrier  which  it 
has  no  means  of  compelling  the  other  carrier  to  give,  is  void  as  an 
interference  with  interstate  commerce.  A  state  statute  which  gives 
the  initial  carrier  a  reasonable  opportunity  for  exonerating  itself  from 
liability  for  a  loss  occurring  on  the  line  of  a  connecting  carrier  is 
valid.**  It  may  also  be  stated  that  a  provision  in  a  statute  may  be 
deemed  a  reasonable  one,  and  not  a  regulation  of  interstate  commerce, 
where  the  statute  simply  imposes  a  duty  upon  the  carrier,  when  the 
loss  has  not  happened  on  its  own  line,  to  inform  the  shipper  of  that 
fact  within  a  reasonable  time.'* 


Co.  V.  Croninger,  226  U.  S.  491,  33 
S.  Ct.  148,  57  U.  S.  (L.  ed.)  314,  44 
L.R.A.(N.S.)  257. 

6.  72  Am.  Dec.  246  note. 

7.  Marshall  &  Mitchdl  Grain  Co.  v. 
Kansas  City,  Fort  Scott  Ss  Memphu 
Railroad  Co.,  176  Mo.  480,  75  S.  W. 
638,  98  A.  S.  R.  508. 

8.  Colfax  Monntain  Fruit  Co.  v. 
Southern  Pac.  Co.,  118  Gal.  648,  50 
Pac.  775,  40  L.R.A.  78. 

9  L.R.A.  835  note. 

9.  Venning  v.  Atlantic  Coast  Line 
R.  Co.,  78  S.  C.  42,  58  S.  E.  983, 125 
A.  S.  R.  768, 12  LJl.A.(N.S.)  1217. 


10.  Western  &  A.  R.  Co.  v.  Exposi- 
tion Cotton  Mills,  81  Ga.  522,  7  S.  E. 
916,  2  URjV.  102. 

11.  Central  of  Georgia  Railway  Co. 
ti.  Murphey,  196  U.  S.  194,  25  S.  Ct. 
218,  49  U.  S.  (L.  ed.)  444,  2  Ann.  Cas. 
514  and  note;  Venning  v.  Atlantic 
Coast  Line  R.  Co.,  78  S.  C.  42,  58  S. 
E.  983,  125  A.  S.  R.  768,  12  LJI.A. 
(N.S.)  1217. 

9  Ann.  Cas.  812  note. 

1,2.  Central  of  Georgia  R.  Co.  v. 
Murphey,  196  U.  S.  194,  25  S.  Ct. 
218,  49  U.  S.  (L.  ed.)  444,  2  Ann.  Cas. 
514  and  note. 
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365.  Statutes  Requiring  Production  of  Receipts  or  Tracing  of  Lost 

Shipments. — In  several  states  statutes  require  that  a  railroad  company, 
in  order  to  relieve  itself  from  liability  for  loss  of  goods  delivered  to 
it  for  transportation  over  its  own  and  conneiHing  roads,  shall  produce 
a  rec^pt  therefor  from  the  connecting  carrier  to  which  it  was  ita  duty 
to  deliver  the  goods  in  the  regular  course  of  transportation.'*  The 
initial  carrier  is  made  liable  for  loss  or  damage  of  goods  until  it  dis- 
charges itself  by  producing  such  a  receipt,  and  when  the  initial 
carrier  so  discharges  itself,  the  successive  connecting  carriers  are  made 
liable  in  like  manner,  with  the  right  to  discbarge  themselves  by 
showing  a  similar  written  receipt  from  the  next  carriers.'*  Buch  a 
statute  has  been  held  valid,  even  as  applied  to  interstate  shipments.** 
Under  a  statute  of  this  kind  no  special  form  of  receipt  is  required. 
And  where  delay  is  caused  in  the  prodiiction  of  the  receipt  through  a 
mistake  on  the  part  of  the  carrier,  in  that  it  produces  the  receipt  of 
the  first  railroad  company  beyond  it  in  the  line  of  transportation  in- 
stead of  the  next  succeeding  carrier,  which  is  a  steamship  company, 
the  initial  carrier  is  not  guilty  of  "wilful  failure  and  refusal"  to  de- 
liver the  statutory  receipt.'*  Another  form  of  state  statute  regulating 
the  liability  of  connecting  carriers  requires  CEirriers  when  freight  is 
lost  or  not  delivered  at  its  destination  to  trace  the  freight  and  give  in- 
formation procured  thereby  to  the  owner  under  penalty  of  becoming 
liable  for  the  value  of  the  freight  lost,  damaged,  or  destroyed,  in  the 
same  manner  and  to  the  same  extent  as  if  the  loss,  damage,  or  de- 
struction had  occurred  on  its  line.  Such  a  statute  imputes  negligence 
to  a  carrier,  and  makes  the  same,  in  effect,  its  negligence,  and  the 
carrier  cannot  stipulate  for  exemption  from  the  consequences  of  such 
negligence.  It  in  effect  imputes  the  negligence  of  connecting  carriers 
to  each  other  when  the  shipment  has  been  lost  and  not  properly 
traced.  Such  a  statute  infringes  no  constitutional  provision."  Where 
it  is  the  duty  of  the  consignee  to  inquire  for  his  goods  from  the  ter- 
minal carrier,  and  he  fails  to  do  ao,  although  they  are  in  its  possession 
ready  for  delivery,  it  cannot  be  said  that  the  shipment  is  lost  within 
the  meaning  of  such  a  statute.  Therefore  the  consignor  in  such  case 
has  no  right  to  require  the  initial  carrier  to  trace  the  shipment.'* 

13.  Miller  v.  South  Carolina  R.  Co.,  (N.S.)  388;  Venning  v.  Atlantic  Coast 
33  S.  C.  359,  11  S.  E.  1093,  9  L.R.A.  Line  R.  Co.,  78  S.  C.  42,  58  S.  E.  983, 
833;  Skipper  v.  Seaboard  Air  line  135  A.  S.  R.  768,  12  L.R.A.(N'.S.) 
Ry.  75  S.  C.  276,  55  S.  E.  454,  117  A.  1217. 

S.  R.  901,  9  Ann.  Cas.  808,  7  LJt.A.  125  A.  S.  R.  780  note. 

(N.S.)  388.  16.  Miller  v.  South  Carolina  R.  Co., 

14.  Venning  v.  Atlantic  Coast  Line  33  S.  C.  359,  11  S.  £.  1093,  9  LJt.A. 
R.  Co.,  78  S.  C.  42,  58  S.  E.  983, 125  833. 

A.  S.  R.  768,  12  L.R.A.(N.S.)  1217.  17.  Central  of  Georgia  R.  Co.  v. 

16.  Skipper  v.  Seaboard  Air  Line  Murphey,  113  Oa.  514,  38  S.  E.  970, 

Ry.,  75  S.  C.  276,  55  S.  E.  454,  117  53  L.R.A.  720. 


A.  S.  R.  901, 9  Ann.  Cas.  808, 7  L.R.A. 


18.  McElveen  «.  Sonthem  Ry.  Co., 
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366.  State  Statutes  as  Regulating  Interstate  Commerce. — state 
statute  regulating  the  duties  and  liabilities  of  connecting  carriers 
when  not  in  terms  superseded  by  the  Carmack  Amendment  *•  may 

nevertheless  be  invalid  as  an  invasion  of  the  power  of  Congress  over 
interstate  commerce.  A  state  statute  making  a  carrier  recognizing 
a  through  contract  the  agent  of  all  connecting  carriers,  and  liable 
to  the  consignee  for  loss  of,  or  injury  to,  liie  property,  whether  it 
occurred  on  its  line  or  not,  with  right  to  recover  over  against  the  car- 
rier in  fault,  has  been  held  to  be  invalid  as  applied  to  interstate 
shipments. Instead  of  imposing  liability  on  the  initial  or  inter- 
mediate carrier,  a  state  statute  may  impose  on  the  last  of  a  series  of 
carriers  liability  to  the  shipper  for  damage  to  goods  received  as  in  good 
order,  requiring  that  such  companies  shall  settle  among  themselves 
the  question  of  ultimate  liability.  As  applied  to  shipments  from  be- 
yond the  state,  a  statute  of  this  type  is  not  necesseurily  invalid  as  an  in- 
terference with  interstate  commerce.^  It  has  also  been  held  that  a 
state  statute  prohibiting  a  carrier  from  contracting  for  an  exemption 
from  the  negligence  of  a  connecting  carrier  when  the  first  carrier  un- 
dertakes to  transport  property  to  a  point  beyond  its  own  route  is  not  an 
unconstitutional  regulation  of  commerce  among  the  states,*  and  prior 
to  the  Carmack  Amendment  a  state  had  power  to  regulate  such  a 
limitation  of  liability.' 

XVI.  Evidence 

In  General 

367.  Parol  Evidence  Varying  Contract  of  SUpment. — Bills  of 
lading  are  both  receipts  and  contracts  to  carry.  In  so  far  as  they 
acknowledge  the  delivery  and  acceptance  of  goods  they  are  mere 
receipts,  and  as  to  the  rest  they  are  contracts.*  In  so  far  as  a  bill  of 
lading  is  a  receipt  and  is  a  mere  acknowledgment  of  the  quantity, 
chfuracter,  and  condition  of  the  articles  delivered  and  received,  it  may 
be  explfuned,  varied,  or  contradicted  like  other  receipts.*  In  so  far  os 

109  Ga.  249,  34  S.  E.  281,  77  A.  S.  R-  Co.,  78  S.  C.  42,  58  S.  E.  983,  125 

R.  371.  A.  S.  R.  768,  12  L.R.A.(N.S.)  217. 

19.  See  supra,  par.  363.  1  Ann.  Cas.  708  note. 

20.  Yenning  v.  Atlantic  Coast  Line  4.  See  Bills  of  Lading,  toI.  4,  p. 
R.  Co,,  78  S.  C.  42,  58  S.  E.  983, 125  3. 

A.  S.  R.  768,  12  L.R.A.(N.S.)  1217.  B.  McElveen  v.  Southern  R.  Co.,  109 

1  Ann.  Cas.  708  note.  Ga.  249,  34  S.  E.  281,  77  A.  S.  R.  371 

1.  Kavanaugh  v.  Soutbern  R.  Co.,  and  note;  Missouri,  etc.,  Ry.  Co.  v, 
120  Ga.  62,  47  S.  E.  526,  1  Ann.  Cas.  Simonson,  64  Kan.  802,  68  Pac.  853, 
705  and  note.  91  A.  S.  R.  248,  57  L.R.A.  765;  Mor- 

2.  MeCann  v.  Eddy,  133  Mo.  59,  33  ganton  Mfg.  Co.  v.  Ohio,  etc.,  Ry.  Co., 
S.  W.  71,  35  L.R.A.  110.  121  N.  C.  514,  28  S.  E,  474,  61  A.  S. 

S.  VeoDing  v.  Atlantic  Coast  Une  R.  679  and  note. 
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it  is  a  contract  it  may  not  be  contradicted  by  parol  evidence,*  since  it 
must  be  taken  as  tiie  sole  evidence  of  the  final  agreement  of  the  par- 
ties,' not  only  as  to  the  terms  and  conditions  on  which  goods  are  re- 
ceived, but  also  as  to  the  route  by  which  they  are  to  be  forwarded.* 
It  is  clear,  however,  that  it  is  competent  to  show  that  a  bill  of  lading 
was  written  by  mistake  or  induced  by  fraud.*  Even  where  a  bill  of 
lading  is  silent  as  to  the  time  of  the  delivery  of  freight  there  is  a 
presumption  that  delivery  is  to  be  made  in  a  reasonable  time,  and  it 
has  been  held  that  parol  evidence  is  not  admissible  to  vary  this  legal 
import  by  showing  that  a  definite  and  specified  time  for  delivery  was 
agreed  upon  by  parol  either  expressly  or  by  implication.  Whenever 
a  written  contract  for  transportation  is  ambiguous,  then  parol  evi- 
dence is  admissible,  as  in  other  cases,  to  explain  its  meaning,  but  not 
to  vary  it.**  But  where  no  ambiguity  exists  on  the  face  of  the  contract, 
such  evidence  is  not  admissible.**  However,  it  seems  to  be  proper  to 
show  knowledge  by  the  parties  to  a  written  contract  for  transporta- 
tion of  goods,  of  the  circumstances  on  the  basis  of  which  it  was  made, 
for  the  purpose  of  showing  what  was  within  the  contemplation  of  the 
parties  in  making  the  contract,  where  such  knowledge  is  material  in 
fixing  the  dam^es.** 

36i8.  Condition  of  Goods  Shipped. — bill  of  lading  acknowledging 
the  receipt  of  goods  in  good  order  is  prima  facie,  but  not  conclusive, 
evidence  as  to  the  condition  of  goods  shipped  in  packages.'*  This 
is  especially  true  with  respect  to  all  circumstances  which  were  open 
to  inspection  and  visible.  But  the  rule  does  not  preclude  the  carrier 
from  showing,  in  ease  of  loss  or  damage,  that  the  loss  proceeded  from 
some  cause  which  existed,  but  was  not  apparent,  when  he  received  the 
goods,  which,  if  shown  satisfactorily,  will  discharge  the  carrier  from 
liability.**  Thus  no  presumption  that  a  boxed  piano  delivered  to  a 
carrier  for  transportation  was  in  good  condition  can  be  raised  by  the 
fact  that  the  shipping  receipt  recites  that  the  goods  were  "in  appar- 

6.  HeElveen  v.  Southern  R.  Co.,  109  10.  Savannafa,  Florida  &  Western 
Ga.  249,  34  S.  E.  281,  77  A.  S.  B.  371  R.  Co.  v.  Collins,  77  Ga.  376,  3  S.  E. 
and  not«j  Aiissouri,  etc.,  Ry.  Co.  v.  416,  4  A.  S.  R.  87. 

Simonson,  64  Kan.  802,  68  Pae.  653,  11.  Tallassee   Falls  Mfg.   Co.  v. 

91  A.  S.  R.  248,  57  Ii.R.A.  765.  Western  Ry.,  117  Ala.  520,  23  So.  139, 

61  A.  S.  R.  682  note;  9  L.RA.  833  67  A.  S.  R.  179;  Peet  v.  Chicago  &  K. 

note.  W.  Ry.  Co.,  20  Wis.  594,  91  Am.  Dec. 

7.  Tallassee  Falls  Mfg.  Co.  «.  West-  446. 

em  Ry.,  117  Ala.  520,  23  So.  139,  67  12.  Weston  v.  Boston  &  M.  R.  Co., 

A.  S.  R.  179  and  note.  190  Mass.  298,  76  N.  £.  1050,  112  A. 

8.  McElweeti  v.  Southern  R.  Co.,  S.  R.  330,  5  Ann.  Cas.  825,  4  L.R.A. 
109  Oa.  249,  34  S.  E.  281,  77  A.  S.  R.  (N.8.)  569. 

371  and  note.  13.  Barrett  v.  Rogers,  7  Mass.  297, 

9.  Missouri,  etc.,  Ry.  Co.  v.  Simon-  5  Am.  Dec.  45. 

son,  64  Kan.  802,  68  Pae.  653,  91  A  14.  Nelson  v.  Woodruff,  1  Black. 

S.  R.  248,  57  L.R.A.  785.  150,  17  U.  S.  (L.  ed.)  97. 
B.  C.  L,  Vol.  IV.— 58,  013 
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«nt  good  order,  except  as  noted  (contents  and  condition  of  packages 
unknown).""  As  bearing  upon  the  question  of  the  condition  of 
property  when  delivered  by  a  carrier  to  the  consignee,  evidence  is 
admissible  that  the  consignee's  agent  made  an  inspection  of  the  goods 
and  made  no  comment.**  Where  it  is  shown  t'-^t  special  ctu^  was 
taken  with  a  particular  shipment  because  of  the  hot  weather,  and  that 
it  was  prepared  by  dressing,  cooling  it  out,  and  packing  it  in  ice,  in 
barrels,  this  amounts  to  evidence  sufficient  to  justify  the  inference 
by  the  jury  that  the  property  was  in  good  condition  vrh^n  delivered  to 
a  carrier  for  transportation."  It  has  been  decided  that  in  an  action 
for  freight,  in  order  to  show  that  the  breakage  complained  of  did  not 
result  from  the  carrier's  negligence,  the  carrier  may  show  that  article.-i 
similar  to  those  specified  in  the  bill  of  lading  were  usually  in  a  dam- 
aged condition  on  their  arrival." 

369,  Quantity  of  Goods  Shipped. — The  recital  in  a  receipt  for 
goods  transported  showing  the  amount  or  quantity  contained  in  a 
particular  package  or  shipment  is  only  prima  facie  evidence  of  the 
amount,  and  the  correct  amount  may  be  shown  by  parol  evidence,** 
and  a  statute  making  such  a  recital  conclusive  has  been  held  uncon- 
stitutional.*" In  an  action  against  a  terminal  carrier  for  the  loss  of 
goods,  the  contract  of  purchase  by  the  shipper  from  a  third  party  may 
be  relevant  as  showing  quantity.  Since  this  is  a  coUatetul  matter, 
parol  evidence  is  admissible  to  prove  it  without  producing  the  written 
order  and  its  acceptance.*  Where  general  evidence  is  admissible  as 
to  quantity  the  question  may  arise  as  to  the  degree  of  accuracy  with 
whieh  the  plaintiff  must  establish  the  amount  lost  or  injured  by  the 
negligence  of  a  carrier.  In  an  action  against  a  carrying  company  as 
warehouseman  and  forwarder  for  loss  of  oil  by  leakage,  as  the  result 
of  its  neglect  and  want  of  ordinary  care,  it  has  been  held  that  recovery 
may  be  had  for  such  loss  as  the  plaintiff  can  establish  to  the  satisfac- 
tion of  the  jury  by  competent  and  admissible  evidence,  and  that  he  is 
not  required  to  prove  to  a  mathematical  certainty  the  amount  of  oil 
lost.*  The  refusal  of  a  common  carrier  to  count  money  taken  for 
transportation,  at  the  request  of  the  consignor,  will  not  create  any 
presumption  against  him  as  to  the  amount  contained  in  the  package. 
The  only  obligation  of  the  carrier  is  to  deliver  a  receipt  for  t'le  article, 

16.  Hears  v.  New  York,  etc.,  R.  Co.,  19.  Fitzgerald  r.   Adams  Express 

75  Conn.  171,  52  Atl.  610,  96  A.  S.  R.  Co.,  24  Ind.  341,  87  Am.  Dec.  341. 

192,  56  L.R.A.  884.  20.  Missouri  etc.,  R.  Co.  v.  Simon- 

16.  Mears  v.  New  York,  etc.,  R.  Co.,  son,  64  Kan.  802,  68  Pac.  653,  91  A. 
75  Conn.  171,  52  Atl.  610,  96  A.  S.  R.  S.  R.  248  and  note,  57  L.R.A.  765. 
192,  56  L.R.A.  884.  1.  Charles  v.  Atlantic  Coast  Line  R. 

17.  Pennsylvania  R.  Co.  v.  Naive,  Co.,  78  S.  C.  36,  58  S.  E.  927, 125  A. 
112  Tenn.  239,  79  S.  W.  124,  64  LJl.A.  S.  R.  762. 

443.  2.  Baltimore  &  Ohio  Railroad  Co.  r. 

18.  Steele  v.  Townsend,  37  Ala.  247,  Schumacher,  29  Md.  168,  96  Am.  Dec. 


79  Am.  Dec.  49. 
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and  the  consignor  must  be  able  to  establish  the  value,  and  cannot 
require  the  carrier  to  furnish  such  evidence  for  him.  It  has  been  said 
that  a  different  rule  would  require  the  company  to  become  not  only 
a  carrier,  but  an  appraiser  of  the  value  of  all  articles  about  to  be  in- 
trusted to  him  for  transportation.* 

370.  Eviience  «f  Custonu — In  order  to  show  that  a  street  railway 
company  holds  itself  out  as  a  carrier  of  goods  on  its  passenger  cars, 
it  is  competent  to  produce  evidence  that  others  had  customarily  paid 
money  to  the  conductors  of  the  railway,  to  the  knowledge  of  its 
superintendent,  for  the  carriage  of  merchandise.*  It  may  also  be 
stated  PS  a  general  rule,  Uiat  evidence  of  a  usage  known  to  the  trade 
may  be  competent  to  modify  a  shipping  contract  which  would,  with- 
out such  usage,  be  implied  from  given  circumstances  as  meaning  a 
different  undertaking^  Thus  evidence  of  customs  of  shippers,  such 
as  one  relating  to  the  bedding  of  cattle  in  cars,  when  known  to  and 
acted  on  by  them  in  previous  shipments,  is  competent  to  explain  the 
terms  of  a  contract  which  otherwise  might  be  ambiguous  on  such 
point.*  Where  an  attempt  is  made  so  to  qualify  the  duties  of  a 
common  carrier,  it  must  appear  that  the  rule  or  custom  was  known 
to  the  shipper  either  directly  or  constructively.'  For  this  purpose 
e\idence  of  the  fact  that  shippers  were  in  the  habit  of  receiving  bills 
of  lading  containing  certain  provisions  may  be  received  as  tending 
to  show  that  they  were  familiar  with  the  contents  of  a  similar  bill 
of  lading,  and  knew  that  it  obligated  the  carrier  to  ship  to  a  designated 
point  only,  instead  of  to  the  final  destination  of  the  shipment.*  It 
may  also  be  mentioned  that  evidence  of  a  custom  of  a  carrier  not 
to  receive  freight  unless  in  good  condition,  and  to  check  it  "all  right," 
if  in  good  condition,  is  admi.«sible  againsti  it  to  prove  that  goods  were 
in  good  condition  when  received.* 


371.  Preliminary  Statement. — One  suing  a  common  carrier  to  re- 
cover for  a  loss  must  show  delivery  of  the  goods  to  the  carrier,  an 
undertaking  on  his  part,  express  or  implied,  to  transfer  them,  and 
a  failure  to  perform  his  contract  or  duty.  If  the  contract  is  express, 
it  must  be  proved,  whether  tlie  action  is  in  tort  or  in  assumpsit.*** 

3.  Fitz^ald  v.  Adams  Express  Co.,  7.  Griffith  v.  Cave,  22  Cal.  534,  83 
24  Ind.  447,  87  Am.  Dec.  341.  Am.  Dec.  82. 

4.  Levi  V.  Lvnn  &  B.  R.  Co.,  11  8.  Merchants'  Dispatch  ft  Transpor- 
Allen  (Mass.)  300,  87  Am.  Dee.  713.  tation  Go.  v.  Moore,  88  111.  136,  30  Am. 

6.  Mulligan  v.  Illinois  Central  Rail-  Rep.  541. 

way  Co.,  36  Ta.  181, 14  Am.  Rep.  514.  9.  Knott  v.  Raleigh  ft  G.  R.  Co.,  98 

And  see  Usages  and  Customs.  N.  C.  73,  3  S.  E.  735  2  A.  S.  R.  321. 

6.  East  Tennessee,  V.  ft  G.  Railroad  10.  Tallassee  Falls   Mfg.   Co.  c. 

Company  v.  Johnston,  75  Ala.  596,  51  Western  Ry.,  117  Ala.  520,  23  So.  139, 
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Where  the  action  is  founded  on  a  tort  the  burden  is  upon  the  plaintiff 
to  prove  the  tortious  act  before  tliere  can  be  a  recovery,**  and  this 
burden  must  be  carried  throughout  the  case.**  There  is  no  presump- 
tion of  the  receipt  of  goods  by  a  carrier,**  and  evidence  should  there- 
fore be  introduced  to  show  that  the  shipper  actually  delivered  the 
goods  to  the  carrier.**  When  the  shipper  has  made  out  a  prima 
facie  case  by  showing  the  delivery  of  goods  to  the  carrier  and 
their  nondelivery  at  the  destination,  slight  evidence  on  the  part  of 
the  carrier  may  be  sufficient  to  overcome  the  presumption  thereby 
raised.**  In  order  to  escape  responsibility  for  the  loss  or  injury  of 
goods  the  carrier  may  prove  that  they  in  fact  were  not  lost  or  injured 
while  in  his  custody ;  and  in  general,  the  only  way  in  which  he  can  do 
tills  satisfactorily  is  by  proving  when,  where,  and  how  the  loss  did 
actually  occur.**  The  carrier  may  relieve  itself  from  liability  by 
proving  actual  delivery,*'  or  that  the  loss  occurred  from  one  of  the 
causes  recognized  at  common  law  as  exceptions  from  its  undertaking 
to  deliver  shipments  safely,*^  such  as  an  act  of  God,  the  public  enemy, 
or  the  act  of  the  owner,*'  or  that  the  loss  occurred  from  a  cause  within 
a  special  contract  stipulating  for  a  limitation  of  liability.*'*  These 
general  principles  apply  to  cases  of  a  partial  as  well  as  a  total  failure 
on  the  part  of  a  carrier  to  deliver  a  shipment  entrusted  to  it.* 

372.  Presumption  Arising  from  Damage  or  Delay. — When  goods 
are  damaged  in  the  hands  of  the  carrier  a  presumption  arises  that  the 
damage  was  due  to  its  negligence,  and  the  burden  of  proof  is  upon  it 
to  show  that  it  was  free  from  negligence,  or  that,  notwithstanding  its 
negligence,  the  damage  occurred  without  its  fault;  that  is,  that  its 
negligence  did  not  contribute  to  the  damage.'  Accordingly  the  mere 


11.  Goodin  v.  Southern  Ry.  Co.,  125 
Ga.  630,  54  S.  E.  720,  5  Ann.  Cos.  573, 
6  L.R.A.(N.S.)  1054;  Canfield  v.  Bal- 
timore &  Ohio  Railroad  Company,  93 
N.  T.  532,  45  Am.  Rep.  268;  Mann  v. 
Birchard,  40  Vt.  326,  94  Am.  Dec.  398. 

12.  Witting  V.  St.  Louis,  etc.,  Ry. 
Co.,  101  Mo.  631, 14  S.  W.  743,  20  A. 
S.  R.  636, 10  L.R.A.  602;  Gwyn  Harp- 
er Mfg.  Co.  V.  Carolina  Cent.  R.  Co., 
128  N.  C.  280,  38  S.  E.  894,  83  A.  S. 
R.  675. 

13.  Marquette,  etc.,  R.  Co.  v.  Kirk- 
wood,  45  Mich.  51,  7  N.  W.  209,  40 
Am.  Rep.  453. 

14.  Gwyn  Harper  Mfg.  Co.  v.  Caro- 
lina Cent.  R.  Co.,  128  N.  C.  280,  38 
S.  E.  894,  83  A.  S.  R.  675. 

16.  Day  v.  Ridley,  16  Vt  48,  42 
Am.  Dec.  489. 
16.  Americim  Express  Go.  v.  Second 


National  Bank  of  Titnsville,  69  Pa.  St. 
394,  8  Am.  Rep.  2C8. 

17.  Levering  v.  Union  Transp.  & 
Ins.  Co.,  42  Mo.  88,  97  Am.  Dee.  320. 

18.  Levering  v.  Union  Transp.  & 
Ins.  Co.,  42  Mo.  88,  97  Am.  Dec.  320; 
Wolf  V.  American  Exp.  Co.,  43  Mo. 
421,  97  Am.  Dec.  406. 

6  L.R.A.  852  note;  10  L.R.A.  41B 
note. 

19.  See  infra,  par.  181-197,  202  et 

Beg. 

20.  See  wi/ro,  par.  220  et  seq. 

1.  Boies  V.  Hartford,  &  N.  H.  R. 
Co.,  37  Conn.  272,  9  Am.  Rep.  347; 
Canfield  v.  Baltimore  &  0.  R.  Co.,  93 
N.  Y.  532,  45  Am.  Rep.  268. 

2.  Central  R.  &  B.  Co.  v.  Ha^selkus, 
91  Ga.  382,  17  S.  E.  838,  44  A.  S.  R. 
37;  Pennsylvania  R.  Co.  v.  Raiordon, 
119  Pa.  St.  677,  13  Atl.  324,  4  A.  S. 
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proof  of  delivery  of  the  goods  to  the  carrier  in  good  order,  and  of 
their  arrival  at  the  place  of  destination  in  bad  order,  makes  out  a 
prima  facie  case  against  the  carrier,'  so  that  if  no  explanation  is  given 
as  to  how  the  injury  occurred,  the  carrier  may  be  held  responsible.* 
The  same  general  principles  apply  to  injuries  and  losses  occasioned 
by  undue  delay  in  the  delivery  of  shipments.  A  prima  facie  case  of 
want  of  due  care  on  the  part  of  a  carrier  is  shown  by  an  unusual  and 
unexplained  delay  and  failure  to  deliver  goods  according  to  the  gen- 
eral course  of  business.  Such  default  raises  a  natural  presumption 
of  negligence,  and  it  is  not  incumbent  upon  the  plaintiff  to  prove 
that  there  was  not  some  unavoidable  accident,  or  other  unforeseea 
occurrence,  which  would  relieve  the  defendant  from  this  natural 
presumption.' 

373.  Presumption  Arising  from  Nondelivery. — Where  the  carrier 
has  full  custody  of  the  property  which  has  been  accepted  by  him 
for  transportation  and  the  goods  are  not  delivered  at  their  destination, 
the  burden  of  excusing  the  nondelivery  is  upon  the  carrier,*  and  in  the 
absence  of  evidence  as  to  how  the  loss  occurred  a  presumption  arises 
that  it  resulted  from  its  negligence.'   In  other  words  upon  proof  of 

R.  670;  Long  v.  Pennsylvania  R.  Co.,  a  place  where  there  is  no  agent  or  sta- 

147  Pa.  St.  343,  23  Atl.  459,  30  A.  S.  tiou,  the  burden  is  on  the  plaintiff  to 

R.  732  and  note,  14  L.R.A.  741.  show  a  partial  loss  before  arrivaL 

3.  Mears  v.  New  York,  etc.,  R.  Co.,  South  &  N.  A.  R.  Co.  v.  Wood,  71 
75  Conn.  171,  52  Atl.  610,  96  A.  S.  R.  Ala.  215,  46  Am.  Rep.  309. 

192,  56  L.R.A.  884;  Wabash  R.  Co.  v.  7.  Tnman  v.  South  Carolina  Ry.  Co., 

Sharpe,  76  Neb.  424,  107  N.  W.  758,  129  U.  S.  128,  9  S.  Ct.  249,  32  U.  S. 

124  A.  S.  R.  823;  Hinkle  v.  Southern  (L.  ed.)  612;  South  &  North  Alabama 

Ry.  Co.,  126  N.  C.  932,  36  S.  E.  348,  R.  Co.  v.  Henlein,  52  Ala.  606,  23  Am. 

78A.S.R.  685;  Kelly «.  Southern  Ry.,  Rep.  578;  Georgia  R.  &  B.  Co.  v. 

84  S.  C.  249,  66  S.  E.  198,  137  A.  S.  Keener,  93  Qa.  808,  21  S.  E.  287,  44 

R.  842.  A.  S.  R.  197;  Porter  v.  Chicago  & 

128  A.  S.  R.  184  note.  Rock  Island  Railroad  Co.,  20  111.  407, 

4,  Nelson  v.  Woodruff,  1  Black,  156,  71  Am.  Dec.  286;  Adams  Express  Co. 
17  U.  S.  (L.  ed.)  97;  Duncan  v.  Great  v.  Stettaners,  61  111.  184, 14  Am.  Rep. 
Northern  R.  Co.,  17  N.  D.  610, 118  N.  57;  Terre  Haute  &  L.  R.  Co.  v.  Sher- 
W,  826,  19  LJl.A.(N.S.)  952;  Arm-  wood,  132  Ind.  129,  31  N.  E.  781,  32 
strong,  Byrd  &  Co.  v.  Illinois  Cent.  R.  A.  S.  R.  239,  17  L.R.A.  339;  Bennett 
Co.,  26  Okla.  352,  109  Pac.  216,  29  v.  American  Express  Co.,  83  Me.  236, 
LJl.A.(N.S.)  671;  Buck  v.  Pennsyl-  22  Atl.  159,  23  A.  S.  R.  744, 13  L.R.A. 
vania  R.  Co.,  150  Pa.  St.  170,  24  Atl.  33  and  note;  Everett  v.  Norfolk  & 
678,  30  A.  S.  R.  800.  Southern  R.  Co.,  138  N.  C.  68,  50  S. 

6.  Mann  r.  Birchard,  40  Vt.  326,  94  E.  557,  1  L.R.A.(N.S.)  985;  Graham 

Am.  Dee,  398.  v.  Davis,  4  Ohio  St.  362,  62  Am.  Dee. 

6.  Chapman  v.  New  Orleans,  J.  &  285;  Browning  v.  Goodrich  Transpor- 

G.  N.  R.  Co.,  21  La.  Ann.  224,  99  Am.  tation  Co.,  78  Wis.  391,  47  N.  W.  428, 

Dee.  722;  Beckman  v.  Shouse,  5  Rawle  23  A.  S.  R.  414  and  note,  10  LJt.A. 

(Pa.)  179,  28  Am.  Dee.  653;  American  415. 

Exp.  Co.  V.  Second  Nat.  Bank  of  Titns-     48  A.  S.  R.  36  note;  1  L.RA.  500 

ville,  69  Pa.  St.  394,  8  Am.  Rep.  268.  note. 
Where,  however,  delivery  is  made  at 
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acceptance  and  nondelivery  a  prima  facie  case  of  negligence  on  the 
part  of  the  carrier  is  established.^  If  a  company  to  which  goods  have 
been  delivered  for  transportation  is  shown  to  be  a  common  carrier, 
the  law  supplies  the  proof  of  the  contract  so  far  as  regards  the  extent 
and  degree  of  liability,  and  casts  on  it  the  burden  of  discharging 
itaelf  •  by  proof  of  facta  necrasary  to  relieve  it  from  responsibility," 
which  requires  that  it  show  ^t  the  loss  was  without  its  fault.'^  Since 
under  the  Carmack  Amendment  to  the  Interstate  Commerce  Act** 
the  situation  is  to  be  treated  as  though  the  point  of  destination  was 
on  the  line  of  the  initial  carrier,  but  in  a  different  state,  and  where  it 
appears  that  goods  have  not  been  delivered  to  the  consignee,  the  pre- 
sumption is  that  they  were  lost  by  reason  of  the  negligence  of  the 
carrier  or  its  agents.  The  burden  of  proof  that  the  loss  resulted  from 
some  cause  for  which  the  initial  carrier  was  not  responsible  in  law 
or  by  contract  is  cast  upon  it.  If  the  failure  to  deliver  was  due  to  the 
act  of  God,  the  public  enemy,  or  some  cause  against  which  it  might 
lawfully  contract,  the  burden  is  on  it  to  bring  itself  within  such  ex- 
ception, and  upon  failing  to  do  so  the  shipper  is  entitled  to  recover." 

374.  Excuse  for  Failure  to  Furnish  Cars. — Where  a  carrier  fails 
to  furnish  cars  for  the  transportation  of  property  on  notice  to  do  so, 
the  burden  is  on  the  carrier  to  show  a  reasonable  excuse  therefor.** 
Likewise,  the  burden  is  on  the  carrier  to  show  excuse  for  unreason- 
able delay  in  furnishing  cars  after  notice.   The  reason  for  this  rule 

8.  Alabama  G.  S.  R.  Co.  v.  Quarles,  The  Toulon,  14  La.  Aim.  429,  74  Am. 
145  Ala.  436,  40  So.  120, 117  A.  S.  R.  Dec.  435  and  note;  Levering  v.  Union 
54,  8  Asm.  Cas.  308,  5  L.R.A.(N.8.)  Transp.  &  Ins.  Co.,  42  Mo.  88,  97  Am. 
867;  Terre  Haute,  etc.,  R.  Co.  v.  Sher-  Dee.  320;  She&k  v.  Philadelphia  Steam 
wood,  132  Ind.  129,  31  N.  E,  781,  32  Propeller  Co.,  60  Pa.  St  109, 100  Am. 
A.  S.  R.  239  and  note,  17  L.R.A.  339;  Dee.  541;  Tumey  v.  Wilson,  7  Yerg. 
Bennett  v.  American  Exp.  Co.,  83  Me.  (Tenn.)  340.  27  Am.  Dee.  515;  Mer- 
236,  22  Atl.  159,  23  A.  S.  R.  774  and  chants'  Dispatch  Transp.  Co.  v.  Blot^, 
note,  13  L.RA.  33;  Hull  v.  Chicago,  86  Tenn.  392,  6  8.  W.  881,  6  A.  S.  R. 
etc.,  Ry.  Co.,  41  Minn.  510,  43  N.  W.  847. 

391,  16  A  S.  R.  722  and  note,  5  13  LJI.A.  33  note. 

LJt.A.  587;  Levering  v.  Union  Transp.  11.  McCarthy  v.  LonisrHle,  etc.,  R. 

ft  Ins.  Co.,  42  Mo.  88,  97  Am.  Dee.  Co.,  102  Ala.  193,  14  So.  370,  48  A. 

320;  Wheeler  v.  Oceanic  Steam  Nav.  S.  R.  29;  Hunt  v.  Morris.  6  Mart. 

Co.,  125  N.  Y.  155,  26  N.  £.  248,  21  O.  S.  (La.)  676,  12  Am.  Dec.  489; 

A.  S.  R.  729  and  note;  Welsh  v.  Pitts-  Duncan  v.  Great  Northern  R.  Co.,  17 

bnrg,  Fort  Wayne  &  Chicago  Railroad  N.  D.  610,  118  N.  W.  826,  19  LJI.A. 

Co.,  10  Ohio  St.  65,  75  Am.  Dee.  490;  (N.S.)  952. 

Shenk  v.  Philadelphia  Steam  Propdl-  IS.  As  to  the  effect  of  this  amend- 

ler  Co.,  60  Fa.  St.  109,  100  Am.  Dec.  ment,  see  supra,  par.  360-363. 

541;  Grogan  v.  Adams  Express  Co.,  13.  Galveeton,  H.  ft  S.  A.  Ry.  Co. 

114  Pa.  St.  523,  7  AU.  134,  60  Am.  v.  Wallace,  223  U.  S.  481,  32  S.  Ct. 

Rep.  360.  205,  56  U.  S.  (L.  ed.)  516. 

9.  Levi  V.  Lynn  ft  B.  R.  Co.,  11  14.  Ayres  v.  Chicago,  ft  N.  W,  Ry. 
Allen  (Mass.)  300, 87  Am.  Dee.  713.  Co.,  71  Wis.  372,  37  N.  W.  432,  5  A. 

10.  Southern  Exp.  Co.  v.  Newby,  36  S.  R.  226. 

Ga.  635,  91  Am.  Dec.  783;  Tardea  v.  15  Ann.  Cas.  40  note. 
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is  that  the  ability  or  want  of  ability  of  a  railroad  company  to  furnish 
cars  and  transportation  when  it  is  ordered  by  a  shipper,  without  undue 
interference  with  its  business,  and  without  disregard  of  its  obligation 
to  treat  shippers  impartially,  and  without  the  use  of  means  of  trans- 
portation already  subject  to  orders  or  engagements,  must  be  regarded 
as  being  peculiarly  within  the  knowledge  of  the  officers  and  agents 
of  the  company.  To  show  that,  with  reasonable  diligence,  the  com- 
pany could  not  furnish  the  means  of  transportation  when  it  was 
ordered  or  at  the  tame  tlie  company  was  notified  to  have  it  ready,  with- 
out nndue  interference  with  its  business  or  duty,  must  be  easier  for  the 
company  than  to  show  the  contrary  would  be  for  the  shipper.  Logi- 
cally the  burden  of  proof  upon  this  question  should  be  on  the  com- 
pany. But  in  an  action  against  a  carrier  for  failure  to  furnish  cars 
within  a  reasonable  time  after  they  were  ordered,  the  burden  of  proof 
is  on  the  shipper  to  show  that  the  defendant  operated  a  railroad  at  the 
point  at  which  the  cars  were  ordered  to  be  furnished." 

375.  Negligence  as  to  Perishable  Shipments. — In  an  action  against 
a  common  carrier  to  recover  for  negligence  in  transporting  perishable 
property  in  refrigerator  cars,  the  negligence  alleged  consisting  in  a 
failure  properly  to  ice  the  cars,  the  burden  of  proof  is  upon  the  plain- 
tiff to  show  such  negligence,  and  that  the  property  was  in  good  con- 
dition when  delivered  to  the  carrier.**  Although  the  normal  pre- 
sumption that  things  once  shown  to  exist  in  a  particular  state  are 
presumed  to  continue  in  that  condition,  when  applied  to  the  good  or- 
der of  a  shipment  of  freight,  has  little  weight  as  applied  to  perishable 
goods,  which  are  known  to  be  subject  to  inevitable  decay,  yet,  sinf-e 
the  process  of  decay  may  be  retarded  or  hastened  by  the  acts  of  the 
carrier,  there  is  no  reason  why  the  burden  should  not  rest  upon  it 
to  show  that  it  exercised  due  care  under  all  the  circumstances.  The 
methods  of  handling  and  transporting  fruit  are  well  understood,  and 
carriers  accept  freight  for  transportation  with  the  understanding  and 
expectation  that  they  will  obsen'e  proper  care,  as  that  is  understood 
by  the  shippers  and  carriers  of  such  articles.  Carriers  are  not  insurers 
in  such  cases;  but  each  one  is  charged  with  the  duty  of  exercising 
ordinary  care  to  protect  fruit  from  injury  while  it  is  in  its  charge, 
and  this  duty  requires  the  carrier  to  use  such  care  in  order  to  prevent 
the  fruit  from  decaying,  as  well  as  from  being  damaged  by  other 
means.*'  If  deterioration  unduly  occurs  the  carrier  may  usually  be 
held  accountable,**  whether  this  is  due  to  freezing,**  or  over-heat- 

16.  15  Ann.  Cas.  40  note.  18.  Pittsburgh,   Cincinnati    &  St. 

16.  C.  C.  Taft  Co.  V.  American  Exp.  Louis  Ry.  Co.  «.  Morton,  61  Ind.  539, 
Co.,  133  la.  522,  110  N.  W.  897,  119  28  Am.  Rep.  682. 

A.  S.  R.  642,  10  L.R.A.(N.S.)  614.  19.  Fox  v.  Boston  &  Maine  B.  Co.,, 

17.  Brennisen  «.  Pennsylvania  R.  148  Mass.  220,  19  N.  E.  222, 1  L.Rji. 
Co.,  100  Minn.  102, 110  N.  W.  362, 10  702. 

Ann.  Cas.  169. 
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ing.***  Although  goods  are  perishable,  and  Uahle  to  deteriorate  rapid- 
ly from  internal  causes,  yet  if  they  are  damaged  in  the  huids  of  a 
common  carrier  the  burden  of  proof  is  on  it  to  show  that  it  was  free 
from  negligence,  or  that,  notwithstanding  its  negligence,  the  damage 
occurred  without  its  fault.* 

376.  Approval  of  Terms  of  Shipment. — The  fair  and  honest  ac- 
ceptance of  a  bill  of  lading,  without  dissent,  raises  a  presumption  that 
all  limitations  contained  therein  were  brought  to  the  shipper's  knowl- 
edge, and  agreed  to  by  him,*  especially  when  he  accepted  the  bill  of 
lading  before  the  goods  were  shipped,  and  permitted  the  carrier  to 
act  upon  it  by  proceeding  with  the  shipment,*  and  in  some  jurisdic- 
tions this  presumption  is  conclusive,  in  the  absence  of  fraud  or  mis- 
take.* Even  where  a  way  bill  showing  prepayment  of  freight  is  pre- 
sumptive evidence  of  the  carrier's  knowledge  of  the  facts  recited  by 
it,  the  general  rule  seems  to  be  that  such  presumption  is  not  neces- 
sarily conclusive.'  It  has  been  held  that  a  shipper's  knowledge  that 
the  carrier's  rate  was  based  upon  the  value  of  the  shipment  is  to  be 
presumed  where  this  plainly  appears  from  the  terms  of  the  bill  of 
lading  and  from  the  published  rates  on  file  with  the  Interstate  Com- 
merce Commission.*  Ordinarily  the  assent  by  a  connecting  carrier 
to  the  terms  of  contract  contained  in  a  bill  of  lading  will  be  pre- 
sumed, but  where  a  statute  requires  a  carrier  to  receive  and  transport 
goods  without  delay,  upon  tender  by  a  connecting  carrier,  no  pre- 
sumption arises  that  the  carrier  receiving  the  freight  has  ratified  such 
bill  of  lading  so  as  to  become  a  party  to  the  contract.  Such  presump- 
tion only  arises  when  the  carrier  sought  to  be  charged  has  either  itself 
executed  the  bill  of  lading,  authorized  another  carrier  to  execute  it,  or 
ratified  it  by  some  act  of  its  own.' 

377.  Burden  of  Proving  Contract  Limiting  Liability. — ^Where  a 
carrier  relies  on  a  special  contract  limiting  its  liability,  the  burden  is 
on  it  not  only  to  show  a  valid  special  contract,*  but  also  to  allege  and 

20.  Hamilton  v.  McPherson,  28  N.  6.  Adams  Exp.  Co.  v.  Croninger, 

T.  72,  84  Am.  Dec.  330.  226  U.  S.  491,  33  S.  Ct.  148,  57  U.  S. 

1.  Central  R.  &  B.  Co.  v.  Hasselkus,  (L.  ed.)  314,  44  L.R.A.(N.S.)  257. 
fll  Ga.  382,  17  S.  E.  838,  44  A.  S.  R.  7.  Gulf,  etc.,  Ry.  Co.  r.  Dwyer,  75 
37.  Tex.  572,  12  S.  W.  1001,  16  A.  S.  R. 

2.  Can  V.  Texas  &  P.  Ry.  Co.,  194  926,  7  L.R.A.  478. 

U.  S.  427,  24  S.  Ct.  663,  48  U.  S.  (L.  8.  Mears  v.  New  York,  etc.,  R.  Co., 

ed.)  1053;  Merchants' Dispatch  Transp.  75  Conn.  171,  52  Atl.  610,  96  A.  S.  R. 

Co.  V.  Bloch,  86  Tenn.  392,  6  S.  W.  192,  56  L.R.A.  884;  Chicago  &  N.  W. 

881,  6  A.  S.  R.  847.  Ry.  Co.  v.  Calumet  Stock  Farm,  194 

3.  Central  R.  &  B.  Co.  v.  Hasselkus,  111.  9,  61  N.  E.  1095,  88  A.  S.  R.  68; 
91  Ga.  382,  17  S.  E.  38,  44  A.  S.  R.  Wabash  R.  Co.  v.  Thomas.  222  111.  337, 
37  and  note.  78  N.  E.  777,  7  L.R.A.(N.S.)  1041; 

4.  Mulligan  v.  Illinois  Central  Rail-  Rosenfeld  v.  Peoria,  Decatur  &  Evans- 
way  Co.,  36  la.  181, 14  Am.  Rep.  514.  ville  Railway  Company,  103  Ind.  121, 

6.  5  Ann.  Cas.  577  note.  2  N.  E.  344,  53  Am.  Rep.  500;  Eull 
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prove  the  facts  and  circumstances  showing  the  stipulations  to  be 
reasonable  *  In  addition  a  carrier  who  relies  on  a  contract  of  affreight- 
ment limiting  his  common  law  liability  for  the  loss  of  or  injury  to 
goods  while  in  his  possession,  must  also  show  that  the  cause  of  the 
loss  or  injury  is  within  one  of  the  specified  exceptions  provided  for  in 
the.contract.^*  And  the  burden  is  upon  the  carrier  to  show  not  only 
that  the  cause  of  the  loss  is  within  one  or  more  of  the  excepted  causes 
in  the  contract,  but  also  that  it  has  not  been  guilty  of  negligence; 
and  this  has  been  held  true  although  the  contract  exempts  the  carrier 
from  liability  for  all  loss  except  that  caused  by  its  gross  negligence.*' 
However  the  rule  that  the  burden  rests  on  a  carrier  to  show  freedom 


V.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.,  Alabama  &  V.  Ry.  Co.,  69  Miss.  191, 

41  Minn.  510,  43  N.  W.  391,  16  A.  S.  11  So.  104,  30  A.  S.  R.  534  and  note; 

R.  722,  5  L.R.A.  587;  Schaeffer  v.  Hinkle  v.  Southern  Ry.  Co.,  126  N.  C. 

Philadelphia  ft  H.  R.  Co.,  168  Pa.  St.  932,  36  S.  E.  348,  78  A.  S.  R.  685  and 

269,  31  Atl.  1088,  47  A.  S.  R.  884;  note;  Duncan  tJ.  Great  Northern  R. 

Houta  V.  Union  Pac.  R.  Co.,  33  Utah  Co.,  17  N.  D.  610,  118  N.  W.  826,  19 

175,  93  Pac.  439,  17  L.R.A.(N.S.)  L.R.A.(N.S.)  952;  Parker  v.  Atlantic 

628;  Roy  v.  Chesapeake  &  0.  R.  Co.,  Coast  Line  R.  Co.,  133  N.  C.  335,  45 

61  W.  Va.  616,  57  S.  E.  39,  31  LJt.A.  S.  E.  658,  63  L.R.A.  827;  Graham  v. 

(N.S.)  1  and  note.  Davis,  4  Ohio  St.  362,  62  Am.  Dec. 

97  Am.  Dec.  325  note.  285;  Scbaeflfer  v.  Philadelphia  &  R.  R., 

9.  Hinkle  v.  Southern  Ry.  Co.,  126  168  Pa.  St.  209,  31  Atl.  1088,  47  A. 
N.  C.  932,  36  S.  E.  348,  78  A.  S.  R.  S.  R.  884  and  note;  Swindler  v.  Hilli- 
685;  Rontz  v.  Union  Pac.  R.  Co.,  33  ard,  2  Rich.  L.  (S.  C.)  286,  45  Am. 
UtBhl75,03Pae.439,17LJl.A.(N.S.)  Dec.  732;  Baker  v.  Brinson,  9  Rich. 
628,  L.  (S.  C.)  201,  67  Am.  Dec.  548;  Gill- 

10.  South  &  N.  A.  R.  Co.  v.  Hen-  iland  v.  Southern  Ry.,  85  S.  C.  26, 
lein,  52  Ala.  606,  23  Am.  Rep.  578;  67  S.  E.  20,  137  A.  S.  R.  861,  27 
Grey  V.  Mobile  Trade  Co.,  55  Ala.  387,  L.R.A.(N.S.)  1106. 

28  Am.  Rep.  729;  East  Tennessee,  V.  53  Am.  Dec.  672  note;  85  Am.  Dec. 

&  G.  R.  Co.  V.  Johnston,  75  Ala.  596,  230  note;  20  A.  S.  R.  643  note;  44 

51  Am.  Rep.  489;  Alabama  G.  S.  R.  A.  S.  R.  43  note;  47  A.  S,  R.  886  note; 
Co.  V.  Quarles,  145  Ala.  436,  40  So.  88  A.  S.  R.  121  note;  15  Ann.  Caa.  38 
120, 117  A.  S.  R.  54,  8  Ann.  Cas.  308,  note;  20  Ann.  Cas.  237,  238  note. 

5  L.R.A.(N.S.)  867;  St.  Louis  I.  M.  11.  South  &  N.  A.  R.  Co.  v.  Hen- 

6  S.  Ry.  Co.  V.  Weakly,  50  Ark.  397,  lein,  52  Ala.  606,  23  Am.  Rep.  .578; 
8  S.  W.  134,  7  A.  S.  R.  104;  Hears  v.  East  Tennessee,  V.  &  G.  R.  Co.  v. 
New  York,  etc.,  R.  Co.,  75  Conn.  171.  Johnston,  75  Ala.  596,  51  Am.  Rep. 

52  Atl.  610,  96  A.  S.  R.  192,  56  L.R.A.  489;  Johnson  v.  Alabama  &  V.  Ry. 
884;  Western  Transp.  Co.  v.  NewbaU,  Co.,  69  Miss.  191, 11  So.  104,  30  A.  S. 
24  III.  466,  76  Am.  Dec.  760;  Terre  R.  534  and  note;  Mitchell  v.  Carolina 
Haute  ft  L.  R.  Co.  v.  Sherwood,  132  Cent.  R.  Co.,  124  N.  C.  236,  32  S.  E. 
Ind.  129,  31  N.  E.  781,  32  A.  S.  R.  671,  44  L.R.A.  515;  Hinkle  v.  South- 
239  and  note,  17  L.R.A.  339;  Shriver  ern  Ry.  Co.,  126  N.  C.  932,  36  S.  E. 
fl.  Siom  City  ft  St.  P.  Ry.  Co.,  24  348,  78  A.  S.  R.  685  and  note;  Gilli- 
Minn.  506,  31  Am.  Rep.  353;  Hull  v.  land  v.  Southern  Ry.,  85  8.  C.  26,  67 
Chicago,  St.  P.,  M.  &  O.  Ry.  Co.,  41  S.  E.  20,  137  A.  S.  R.  861,  27  L.R.A. 
Minn.  510,  43  N.  W.  391, 16  A.  S.  R.  (N.S.)  1106. 

722  and  note,  5  L.R.A.  587;  Chicago,  47  A.  S.  R.  886  note;  15  Ann.  Cas. 

St.  L.  ft  N.  O.  R.  Co.  v.  Moss,  60  Miss.  38  note. 

1003,  45  Am.  Rep.  428;  Johnson  v.  18.  16  Ann.  Cas.  38  note. 
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from  negligence  under  a  contract  limiting  its  liability  has  not  been 
universally  accepted.  It  has  been  suggested  that  such  a  contract 
merely  relieves  a  carrier  from  the  presumption  of  negligence  which 
arises  where  an  accident  is  not  inevitable  and  requires  that  negligence 
be  actually  proved  against  it.**  Thus,  where  a  contract  exempts  a 
carrier  from  liability  for  loss  caused  by  fire  ^e  shipper  must  show 
that  the  fire  was  caused  by  the  negligence  of  the  carrier ;  and  under 
a  valid  contract  exempting  a  carrier  from  liability  for  all  loss  except 
that  caused  by  its  gross  negligence  it  has  been  ruled  that  the  burdmi 
is  on  the  shipper  to  show  how  the  injury  complained  of  occurred  and 
that  it  was  due  to  the  gross  negligence  of  the  carrier.^*  Even  where 
the  shipper  specially  undertakes  to  fl^me  the  risk  "of  all  damages 
that  may  happen"  to  the  goods  in  the  course  of  transportation,  this 
does  not  necessarily  exonerate  the  carrier  from  liability  for  damage 
resulting  from  his  negligence  or  misconduct;  but  the  effect  will  be  to 
east  upon  the  shipper  the  burden  of  proving  that  tiie  damage  was  so 
occasioned.*' 

378.  Burden  of  Proof  as  to  Stipulations  Respecting  Notice  of  Claim. — 
While  the  burden  is  on  the  carrier  to  show  the  reasonableness  of  a 
stipulation  requiring  notice  of  a  claim  for  damages  to  be  presented 
within  a  prescribed  time,*'  the  weight  of  authority  is  that  the  burden 
is  on  the  shipper  to  show  that  he  has  complied  with  such  a  stipula- 
tion,*^ and  this  is  especially  true  if  the  stipulation  as  to  the  giving  of 
notice  is  made  a  condition  precedent  to  the  suit.  But  this  rule  has  not 
been  uniformly  accepted  and  it  has  been  held  that  where  a  stipulation 
requiring  a  shipper  to  give  notice  within  a  specified  time  is  regarded 
not  as  a  condition  precedent  to  the  right  to  recover  but  merely  as  a 
limitation  on  the  right  of  a  shipper  to  recover,  the  burden  of  pleading 
and  proving  it  is  on  the  carrier  as  a  matter  of  defense.** 

379.  Burden  of  Proof  as  to  Act  of  God,  etc — ^In  the  absence  of  a 
special  contract  limiting  his  liability,  a  carrier  must  affirmatively  show 
that  a  loss  of  goods  shipped  resulted  from  some  cause  for  which  he 


15.  Thomas  «.  The  Morning  Glory, 

13  La.  Ann.  269,  71  Am.  Dec.  509; 
■Goldey  v.  Pennsylvania  R.  Co.,  30  Pa. 
St.  242,  72  Am.  Dec.  703. 

15  Ann.  Cas.  40  note. 

14.  Reid  v.  Evansville  &  T.  H.  R. 
Co.,  10  Ind.  App.  385,  35  N.  E.  703, 
53  A.  S.  R.  391;  Colton  v.  Cleveland 
&  Pittsburg  Railroad  Company,  67 
Pa.  St.  211,  5  Am.  Rep.  424;  Nashville 
0.  &  St.  L.  R.  Co.  V.  Stone,  112  Tenn. 
348,  79  S.  W.  1031,  105  A.  S.  R.  955. 

16.  Bankard  «.  Baltimore  &  O.  R. 


Co.,  34  Md.  197,  6  Am.  Rep.  321. 
15  Ann.  Cas.  38  note. 

16.  Sager  v.  Portsmouth,  etc.,  R. 
Co.,  31  Me.  228,  50  Am.  Dec.  659. 

17.  9  Ann.  Cas.  24  note;  14  Ann. 
Cas.  418  note. 

18.  St.  Louis,  S.  F.  R.  Co.  v.  Pearce, 
82  Ark.  353, 101  S.  W.  760, 118  A.  S. 
B.  75,  12  Ann.  Cas.  125. 

9  Ann.'  Cas.  24  note. 

19.  9  Ann.  Cas.  23  note;  14  Ann. 
Cas.  418  note. 
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vas  not  responsible,*"  such  as  the  act  of  God  ^  or  the  public  enemy,* 

or  that  the  injury  was  caused  by  tlie  fault  of  the  shipper  or  his  serv- 
ants.' According  to  some  courts  in  order  that  a  carrier  may  avail 
itself  of  the  act  of  God  as  an  '^xcuse,  the  burden  of  proof  is  on  it  to 
establish,  not  only  that  the  act  of  God  ultimately  occasioned  the  loss, 
but  that  its  own  negligence  did  not  contribute  thereto,  for  in  cas^  of 
loss  the  precumption  of  law  is  against  it.*  Although  the  loss  appears 
to  have  been  of  such  a  nature  that  it  might  have  been  caused  by  the 
Act  of  God,  still  if  it  might  as  well  have  resulted  from  the  negligent 
of  the  carrier  the  burden  is  on  the  carrier  to  show  that  its  own  negli- 
gence did  not  contribute  to  it*  Other  courts  take  Uie  position,  how- 
ever, that  when  the  loss  is  shown  to  be  due  to  an  overpowering  cause, 
the  burden  is  on  the  opposite  party  to  establish  that  the  negligence 
of  the  carrier  was  the  cause  of  or  contaributed  to  cause  the  injury.* 
Where  negligence  is  charged  in  using  an  unseaworthy  vessel  it  seems 
that  if  the  vessel  founders  the  carrier  must  prove  that  she  was  sea- 
worthy before  it  can  set  up  the  act  of  God  as  a  defense,  but  if  the 
facts  of  the  loss  are  such  that  it  may  fairly  be  attributed  to  inevitable 


20.  J.  H.  Cownie  Glove  Co.  v.  Mer- 
chants' Dispatch  Transp.  Co.,  130  la. 
327, 106  N.  W.  749, 114  A.  S.  R.  419, 
4  L.R.A.(N.S.)  1060;  Wolf  v.  Ameri- 
■can  Express  Co.,  43  Mo.  421,  97  Am. 
Dee.  406;  Wabash  R.  Co.  v.  Sharpe, 

76  Neb.  424, 107  N.  W.  758, 124  A.  S. 
R.  823;  Duncan  v.  Great  Northern  Ry. 
Co.,  17  N.  D.  610,  118  N.  W.  826,  19 
L.R.A.{N.S.)  952;  Ewart  v.  Street,  2 
Bailey  L.  (S.  C.)  157,  23  Am.  Dec. 
131  and  note ;  SmyrI  v.  Niolon,  2 
BaUev  L.  (S.  C.)  421,  23  Am.  Dec. 
146;  Nashville,  C.  &  St.  L.  Ry.  Co.  v. 
Stone,  112  Tenn.  348,  79  S.  W.  1031, 
105  A.  S.  R.  955. 

53  Am.  Dec.  672  note;  138  A.  S.  R. 
627  note. 

1.  Chicago,  etc.,  R.  Co.  v.  Lopan, 
Snow  &  Co.,  23  Okla.  707,  105  Pae. 
343,  29  L.R.A.(N.S.)  663  and  note; 
Leonard  r.  Hendrickson,  18  Pa.  St. 
40,  55  Am.  Dec.  587. 

2.  Hull  r.  Chicago  etc.,  Ry.  Co.,  41 
Minn.  510,  43  N.  W.  391,  16  A.  S.  R. 
722,  5  L.R.A.  587;  Nashville,  C.  &  St. 
L.  Ry.  Co.  V.  Stone,  112  Tenn.  348, 
79  S.  W.  1031, 105  A.  S.  R.  955. 

3.  Roberts  v.  Riley,  15  La.  Ann.  103, 

77  Am.  Dec.  183. 

4.  Gwy's  Ex'r  v.  Mobile  Trade  Co., 
65  Ala.  387,  2S  Am.  Bep.  729;  Agnew 


V.  The  Contra  Costa,  27  Cal.  425,  87 
Am.  Dec.  87;  Central  of  Georgia  R. 
Co.  V.  Hall,  124  Ga.  322,  52  S.  E.  679, 
110  A.  S.  R.  170,  4  Ann.  Cas.  128, 
4L.R.A.(N.S.)  898;  Lindsley  v.  Chica- 
go, M.  &  St.  P.  Ry.  Co.,  36  Minn.  539, 
33  N.  W.  7,  1  A.  S.  R.  692. 

130  A.  S.  R.  443  note. 
'  6.  Lindsley  v.  Chicago  M.  &  St.  P. 
Ry.  Co.,  36  Minn.  539,  33  N.  W.  7, 1 
A.  S.  R.  692. 

15  Ann.  Cas.  36  note. 

6.  Terre  Haote,  etc.,  R.  Co.  v.  Sher- 
wood, 132  Ind.  129,  31  N.  E.  781,  32 
A.  S.  R.  239,  17  L.R.A.  339;  Hull  v. 
Chicago,  St.  P.,  M.  ft  O.  Ry.  Co.,  41 
Minn.  510,  43  N.  W.  391,  16  A.  S.  R. 
722,  5  L.R.A.  587;  Jones  v.  Minneap- 
olis &  St.  L.  R.  Co.,  91  Minn.  229,  97 
N.  W.  893,  103  A.  S.  R.  507;  Arm- 
strong,  Byrd  &  Co.  v.  Illinois  Cent.  R. 
Co.,  26  Okla.  352,  109  Pac.  216,  29 
L.R.A.(N.S.)  671;  Beckman  v.  Shovise, 
5  Rawle  (Pa.)  179,  28  Am.  Dec.  653; 
Long  V.  Pennsylvania  R.  Co.,  147  Pa. 
St.  343,  23  Atl.  459,  30  A.  S.  R.  732 
and  note,  14  L.R.A.  741;  Ryan  v. 
Missouri,  etc.,  R.  Co.,  65  Tex.  13,  57 
Am.  Rep.  589. 

10  L.R.A.  418  notei  20  Ann.  Cos. 
237  note. 
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accident,  and  the  owner  of  the  goods  alleges  unseaworthiness,  the 
onus  probandi  hes  on  him.'  Where  a  loss  has  occurred  attributed  to 
an  act  of  God,  the  owner  may  prove  negligence  on  the  part  of  the 
carrier  by  showing  that  the  injury  might  have  been  avoided  by  the 
exercise  of  reasonable  skill  and  attention  on  the  part  of  the  persons 
employed  in  the  conveyance  of  the  goods.* 

380.  Burden  of  Proof  as  to  Loss  Due  to  Excepted  Causes. — 
There  is  an  irreconcilable  conflict  of  authority  as  to  which  party  has 
the  burden  of  proof  regarding  negligence  or  want  of  negligence,  where 
there  is  a  clause  in  the  shipping  contract  exempting  the  carrier  from 
liability  for  loss  by  designated  causes.  In  some  jurisdictions  where 
goods  are  received  for  transportation  by  a  common  carrier,  under  a 
special  contract  by  which  his  common  law  liability  as  insurer  is 
limited,  and  it  appears  that  the  loss  has  occurred  by  reason  of  an 
excepted  cause,  it  then  devolves  upon  the  shipper  to  establish  the 
negligence  of  the  carrier,  and  if  he  fails  to  do  so  he  cannot  recover.* 
The  reason  for  this  rule  seems  to  be  that  negligence  is  a  positive  wrong, 
and  will  not  be  presumed,  though  it  may  be  inferred  from  circum- 
stances. When  the  carrier  brings  himself  within  the  exception,  he 
need  go  no  further  to  relieve  himself  from  his  liability  as  insurer. 
The  party  who  founds  his  cause  of  action  upon  negligence  must  be 
prepared  to  establish  the  assertion  by  proof.*'  This  rule  applies,  for 
example,  in  the  case  of  breakage  due  to  an  excepted  cause.**  How- 
ever, in  the  majority  of  jurisdictions,  although  the  carrier  has  shown 
the  existence  of  a  special  contract,  and  that  the  loss  was  within  its 
stipulated  exceptions  from  liability,  it  is  required  to  go  further  and 
show  that  it  was  not  guilty  of  negligence,*^  and  that  it  has  complied 


7.  Bell  V.  Reed,  4  Bin.  (Pa.)  127, 
5  Am.  Dec.  398. 

8.  Wolf  V.  American  Express  Co., 
42  Mo.  421,  97  Am.  Dee.  406. 

9.  Reid  r.  Evansville  &  T.  H.  R. 
Co.,  10  Ind.  App.  385,  35  N.  E.  703, 
53  A.  S.  R.  391;  Chicago,  St.  Louis  & 
New  Orleans  Railroad  Company  v. 
Moss.  60  Miss.  1003,  45  Am.  Rep.  428; 
Johnson  v.  West  Jersey,  etc.,  R.  Co., 
78  N.  J.  L.  529,  74  Atl.  496, 138  A.  S. 
R.  625,  20  Ann.  Cas.  228  and  note; 
Mitchell  V.  Carolina  Central  Railroad 
Co.,  124  N.  C.  236,  32  S.  E.  671,  44 
L.R.A.  515. 

10.  Witting  V.  St.  Louis  &  S.  F.  R. 
Co.,  101  Mo.  631,  14  S.  W.  743,  20 
A.  S.  R.  636,  10  L.R.A.  602;  Buck  v. 
Pennsylvania  R.  Co.,  150  Pa.  St.  170, 
24  Atl.  678,  30  A.  S.  R.  800. 

11.  Witting  V.  St.  Louis  &  San 
Francisco  R.  Co.,  101  Mo.  631,  14  S. 


W.  743,  20  A.  S.  R.  636,  10  L.RJi.. 

602. 

12.  Steele  v.  Townsend,  37  Ala.  247, 
79  Am.  Dee.  49 ;  Merchants'  etc., 
Transp.  Co.  v.  Eichherg,  109  Md.  211, 
71  Atl.  993,  130  A.  S.  R.  524;  Shriver 
V.  Sioux  City  &  St.  P.  R.  Co.,  24 
Minn.  506,  31  Am.  Rep.  353;  Hull  v. 
Chicago,  St.  P.,  M.  &  0.  Ry.  Co.,  41 
Minu.  510,  43  N.  W.  391,  16  A.  S.  R. 
722,  5  L.R.A.  587;  Chicago,  St.  L.  & 
N.  0.  R.  Co.  V.  Moss,  60  Miss.  1003, 
45  Am.  Rep.  428 ;  Johnson  v.  Alabama 
&  Vicksburg  Ry.  Co.,  69  Miss.  191, 11 
So.  104,  30  A.  S.  R.  534  and  not«; 
Parker  v.  Atlantic  Coast  Line  R.  Co., 
133  N.  C.  335,  45  S.  E.  658,  63  L.R.A. 
827;  Graham  v.  Davis,  4  Ohio  St.  362, 
62  Am.  Dec.  285;  Camden  &  A.  R. 
Co.  V.  Baldauf,  16  Pa.  St.  67,  55  Am. 
Dee.  481;  Swindler  v.  Hilliard,  2  Rich. 
L.  (S.  C.)  286,  45  Am.  Dec.  732; 
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with  all  provisions  of  its  contract  imposing  duties  upon  it."  This 
is  the  case,  for  example,  where  loss  occurs  from  fire,  an  excepted  cause, 
and  the  carrier  must  show  its  freedom  from  negligence.^* 

381.  Burden  of  Proof  as  to  Loss  by  Fire. — By  special  contract  a 
carrier  may,  in  most  jurisdictions,  limit  its  liability  for  damage  by 
fire,  aad  where  Uns  is  done  the  effect  generally  is  to  place  the  burden 
of  proof  on  the  shipper  to  show  that  the  fire  occurred  through  the 
negligence  of  the  carrier.*'  The  mere  proof  of  nondelivery  and  of 
loss  by  fire  does  not  establish  a  prima  facie  case  of  negligence  where 
such  a  stipulation  exists  limiting  the  liability  of  the  carrier  for 
negligence." 

382.  Continuance  of  Relation  and  Liability  as  Warehouseman. — 

When  the  relation  of  common  carrier  has  once  been  shown  to  exist 
it  is  presumed  to  continue,  and  the  burden  is  on  the  carrier  to  show 
that  at  the  time  of  the  loss  of  a  shipment,  due,  for  instance,  to  de- 
struction by  fire,  ite  liability  as  such  had  terminated."  Where  a 
shipper  or  consignee  shows  failure  on  part  of  a  carrier  to  surrender  a 
shipment  which,  after  its  arrival  at  destination,  was  destroyed  by  fire, 
the  burden  is  on  the  carrier  to  show  that  it  is  not  liable  as  common 
carrier  because  a  reasonable  time  for  removal  of  the  property  bad 
elapsed  before  its  deslaruction,  or  that  it  is  not  liable  as  warehouseman 
because  it  exercised  ordinary  care.*" 

Presumptions  and  Burden  of  Proof  as  to  Connecting  Carriers 

383.  Place  of  Loss  or  Damage  in  General. — In  the  absence  of  evi- 
dence locating  the  place  of  damage  to  goods  in  transit  over  several 
connecting  lines,  the  almost  universal  rule  is  that  a  presumption  arises, 
where  goods  are  delivered  to  an  initial  carrier  in  good  condition  and 
are  delivered  by  the  terminid  carrier  in  a  damaged  condition,  that 

Baker  v.  Brinson,  9  Rich.  L.  (S.  C.)  424;   Lancaster  Mills  r.  Merchants' 

201,  67  Am.  Dec.  548;  Ryan  r.  Mis-  Cotton  Press  Co.,  89  Tenn.  1, 14  S.  W. 

aoori  K.  &  T.  Railway  Co.,  65  Tex.  13,  317,  24  A.  S.  R.  586. 

57  Am.  Rep.  589;  Hoatz  v.  Union  Pac.  16.  Johnson  v.  West  Jersey,  etc., 

R.  Co.,  33  Utah  175,  93  Pao.  439,  17  R.  Co.,  78  N.  J.  L.  529,  74  AU.  496, 

L.R.A.(N.S.)  628.  138  A.  S.  R.  625,  20  Ann.  Cas.  228. 

53  Am.  Dee.  672  note;  88  A.  S.  R.  17.  Peoria  &  P.  Union  Ry.  Co.  v. 

122,  123  note.  United  States  Rolling  Stock  Co.,  136 

18.  Browning  v.  Goodrich  Trans-  111.  643,  27  N.  E.  59,  29  A.  S.  R.  348. 

portation  Co.,  78  Wis.  391,  47  N.  W.  18.  Wilson  v.  California  Central  R. 

428,  23  A.  S.  R.  414  and  note,  10  Co.,  94  Cal.  166, 29  Pac.  861, 17  L.R.A. 

L.R.A.  415.  685;  Branson  ».  Atlantic  Coast  Une 

14.  Levering  v.  Union  Transp.  &  R.  Co.,  76  S.  C.  9,  56  S.  E.  538,  9 
Lis.  Co.,  42  Mo.  88,  97  Am.  Dec.  320.  L.R.A.(N.8.)  577;  East  Tennessee,  V. 

15.  Can  t'.  Texas  &  P.  Ry.  Co.,  194  &  Q.  R.  Co.  r.  Kelly,  91  Tenn.  699, 
U.  S.  427,  24  S.  Ct.  663,.48  U.  S.  (L.  20  S.  W.  312,  30  A.  S.  R.  902,  17 
ed.)  1053;  Colton  «.  Cleveland  &  P.  L.R.A.  691. 

R.  Co.,  67  Pa.  St.  211,  6  Am.  Rep. 
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they  were  injured  on  the  line  of  the  last  carrier,^*  and  the  burden  of 
proof  is  on  the  terminal  carrier  to  show  that  the  damage  was  not  done 
on  its  line,*^  that  it  occurred  without  its  fauU,^  or  through  the  failure 
of  the  shipper  to  perform  his  contract.^  The  presumption  applies 
although  the  shipment  is  of  perishable  goods,'  and  altiiough  the  goods 
are  transported  in  through  sealed  cars ;  *  though  evidence  of  the  fact 
that  the  car  in  which  the  goods  were  shipped  was  sealed  at  the  loading;, 
point  and  remained  under  seal  until  delivery  of  the  goods  to  the 
consignee,  is  admissible  in  the  latter  instance  as  a  defense  to  an  action 
for  a  partial  loss  of  the  goods.^  This  is  due  to  tJie  presumption  that 
the  goods,  when  they  refu^hed  the  last  carrier,  were  in  the  same  con- 
dition as  when  delivered  to  the  first.*  The  burden  of  proof  in  the  first 
instance,  however,  is  on  the  plaintiff  to  show  that  the  loss  occurred 
while  the  shipment  was  in  transitu,  and  without  this  proof  he  cannot 
recover.'  When  the  initial  carrier  receives  the  goods  in  good  order, 
the  law  presumes  that  each  successive  carrier  intermediate  between  the 
initial  and  the  last  carrier  receives  them  in  good  order ;  and  this  pre- 
sumption, working  through  to  the  last  carrier  who  delivers  them  in  ■ 


19.  St.  Loois,  I.  M.  &  S.  R.  Co.  v.  372, 14  S.  W.  666,  22  A.  S.  R.  66  and 
Coolidge,  73  Ark.  112,  83  S.  W.  333,  note. 

108  A.  S.  R.  21,  3  Ann.  Cas.  582  and  61  A.  S.  R.  683  note;  101  A.  S.  R. 

note,  67  L.R.A.  555;   Cote  v.  New  394,  399  note;  125  A.  S.  R.  767  note; 

York,  N.  H.  &  H.  R.  Co.,  182  Mass.  15  Ann.  Cas.  39  note. 

290,  65  N.  E.  400,  94  A.  S.  R.  656  and  1.  Mobile  &  0.  R.  Co.  v.  Tupelo 

note.  Furniture  Mfg.  Co.,  67  Miss.  35,  7 

61  A.  S.  R.  682  note.  So.  279,  19  A.  S.  R.  262  and  note. 

20,  St.  Louis,  etc.,  R.  Co.  v.  Cool-  2.  Southern  Express  Co.  v.  Poreell, 
idge,  73  Ark.  112,  83  S.  W.  333,  108  37  Ga.  103,  92  Am.  Dec.  53. 

A.  S.  R.  21,  3  Ann.  Cas.  582,  67  3.  103  A.  S.  R.  467  note. 

L.R.A.  555;  St.  Louis  &  S.  F.  R.  Co.  4.  Colbath  v.  Baugor  &  A.  R.  Co., 

V.  Pearce,  82  Ark.  353,  101  S.  W.  760,  105  Me.  379,  74  Atl.  918,  134  A.  S.  R. 

118  A.  S.  R.  75,  12  Ann.  Cas.  125;  569  and  note;  Beede  v.  Wisconsin 

Western  &  A.  R.  Co.  v.  Exposition  Cent.  Ry.  Co.,  90  Minn.  36,  95  N.  W. 

Cotton  Mills,  81  Ga.  522,  7  S.  E.  916,  454,  101  A.  S.  R.  390  and  note. 

2  L.R.A.  102;  Beard  v.  IHinois  Cen-  101  A.  S.  R.  396  note, 

tral  R.  Co.,  79  la.  518,  44  N.  W.  800,  5.  Missouri,  K.  &  T.  Ry.  Co.  u.  Si- 

18  A.  S.  R.  381,  7  L.R.A.  280;  Colbath  monson,  64  Kan.  802,  68  Pac.  653,  91 

V.  Bangor  etc.,  R.  Co.,  105  Me.  379,  74  A.  S.  R.  248,  57  L.R.A.  765. 

Atl.  918,  134  A.  S.  R.  569  and  note;  6.  Cooper  v.  Georgia  Pac.  R.  Co., 

Orem  Fruit  &  Produce  Co.  v.  North-  92  Ala.  329,  9  So.  159,  25  A.  S.  R.  59; 

ern  Cent.  Ry.  Co.,  106  Md.  1,  66  Atl.  Savannah,  F.  &  W.  RaUway  Co.  v. 

436,  124  A.  S.  R.  462;  Brennisea  r.  Harris,  26  Fla.  148,  7  So.  544,  23  A. 

Pennsylvania  R.  Co.,  100  Minn.  102,  S.  R.  551;  Shriver  v.  Sioux  City  &  St. 

110  N.  W.  362,  10  Ann.  Cas.  169;  Paul  Railroad  Co.,  24  Minn.  506,  31 

Hinkle  v.  Southern  Ry.  Co.,  126  N.  C.  Am.  Rep.  353. 

932,  36  S.  E.  348,  78  A.  S.  R.  685  and  61  A.  S.  R.  682  note;  101  A.  S.  R. 

note;  Venning  v.  Atlantic  Coast  Line  394  note. 

R.  Co.,  78  S.  C.  42,  58  S.  E.  983,  125  7.  Cooper  v.  Georgia  Pac.  R.  Co., 

A.  S.  R.  768,  12  L:R.A.(N.S.)  1217;  92  Ala.  329,  9  So.  169,  25  A.  S.  B.  69. 
Texas,  etc.,  R.  Co.  v.  Adams,  78  Tex. 
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bad  order,  leaves  the  responsibility  upon  him  unless  he  can  show  by 
evidence  that  the  damage  occurred  prior  tg  the  time  he  received  them.^ 
The  purpose  of  this  presumption  is  to  cast  the  burden  of  proof  upon 
the  party  having  the  knowledge,  or  means  of  knowledge,  to  ascertain 
the  truth.*  The  presumption  obtains,  however,  only  in  the  absence 
of  any  proof  locating  the  negligence.^**  The  general  presumption  may 
be  strengthened  by  conduct  of  the  carrier.  Thus  it  has  been  held  that 
where  a  connecting  carrier  receives  goods  from  a  preceding  carrier 
apparently  in  good  condition,  and  marks  the  bill  of  lading  "O.  K.," 
a  rebuttable  presumption  is  raised  that  damage  to  the  goods,  if  any, 
occurred  on  its  line.**  Where  there  is  no  evidence  as  to  the  condition 
of  goods  when  delivered  to  an  initial  carrier  which  is  being  sued  for 
injuries  it  has  been  held  that  there  is  no  presumption  that  it  received 
them  in  good  order,  but  the  fact  must  be  affirmatively  proved  by  the 
plaintiff.'*  From  the  general  presumption  stated  above  logically 
follows  the  presumption  that,  as  among  several  carriers  forming  a 
oonnecting  line,  the  one  in  whose  hands  tiie  goods  are  found  damaged 
caused  the  damage.'*  While  the  presumption  that  loss  occurred  on 
the  line  of  the  terminal  carrier  is  usually  recognized,  authority  is  not 
lacking  for  the  statement  that  no  such  presumption  exists.**  And 
it  has  been  held  that  in  an  action  against  a  railroad  company  for  loss 
of  freight  consigned  to  a  point  where  there  was  no  depot  or  agent,  it 
being  shown  that  the  car  reached  the  destination  and  was  left  there 
on  a  side  track,  Uie  burden  is  on  the  plaintiff  to  show  that  the  loss 
occurred  before  arrival.*'  Where  there  is  a  special*  contract  stipulat- 
ing that  negligence  shall  not  be  presumed  against  any  carrier  on 
goods  being  delivered  in  a  damaged  condition,  the  burden  is  on  the 

8.  St.  Louis,  etc.,  R.  Co.  v-  Coolidge,  wood,  45  Mich.  51,  7  N.  W.  209,  40 
73  Ark.  112,  83  S.  W.  333,  108  A.  S.  Am.  Rep.  453. 

R.  21,  3  Ann.  Cas.  582  and  note,  67  13.  Morganton  Mfg.  Co.  v.  Ohio, 

L.R.A.  555;  Savannah,  P.  &  W.  Rail-  etc.,  Ry.  Co.,  121  N.  C.  514,  28  S.  E. 

way  Co.  V.  Harris,  26  Fla.  148,  7  So.  474,  61  A.  S.  R,  679;  Mitchell  v.  Cat- 

544,  23  A.  S.  R.  551  and  note.  olina  Cent.  R.  Co.,  124  N.  C.  236,  32 

9.  St.  Louis,  I.  &  M.  S.  R.  Co.  v.  S.  E.  671,  44  L.R.A.  515;  Gwyn  Harp- 
Coolidge,  73  Ark.  112,  83  S.  W.  333,  er  Mfg.  Co.  v.  Carolina  Cent.  R.  Co., 
108  A.  S.  R.  21,  3  Ann.  Cas.  582,  67  128  N.  C.  280,  38  S.  E.  894,  83  A.  S. 
LJl.A.  555.  R.  675  and  note;  Harper  Furniture 

10.  St.  Louis,  I.  N.  &  S.  R.  Co.  v.  Co.  v.  Southern  Exp.  Co.,  144  N.  C. 
Coolidge,  73  Ark.  112,  83  S.  W.  333,  639.  57  S.  E.  458,  12  Ann.  Cas.  924. 
108  A.  S.  R.  21,  3  Ann.  Cas.  582,  67  94  A.  S.  H.  656  note;  101  A.  S.  R. 
LJl.A.  555;  St.  Louis,  etc.,  Ry.  Co.  394  note. 

V.  Renfroe;  82  Ark.  143, 100  S.  W.  889,  14.  Rolfe  v.  Lake  Shore  &  Michigan 

118  A.  S.  R.  58, 10  L.R.A.(N.S.)  317.  Southern  R.  Co.,  144  Mich.  169,  107 

11.  Morganton  Mfg.  Co.  v.  Ohio,  N.  W.  899, 115  A.  S.  R.  38a 
etc.,  Ry.  Co.,  121  N.  C.  514,  28  S.  E.  15  Ann.  Cas.  39  note. 

474,  61  A.  S.  R.  679.  15.  South  &  N.  A.  R.  Co.  t».  Wood, 

12.  Marquettei  etc.,  R.  Co.  v.  Kirk-  71  Ala.  215,  46  Am.  Rep.  399. 
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shipper,  in  kn  action  against  the  terminal  carrier,  affirmatively  to 
show  the  existence  of  negligence  on  the  part  of  the  carrier.** 

384^  Burden  of  Proof  in  Action  against  Initial  or  Intermediate  Car- 
rier.— In  an  action  against  an  initifd  carrier  of  two  or  more  connect- 
ing lines,  the  burden  of  proof  is  upon  the  plaintifif  to  show  that  the 
damages  occurred  on  the  line  of  the  defendant."  However  it  has  been 
ruled  that  where  property  is  shipped  under  a  bill  of  lading  by  which 
the  liability  of  the  initial  carrier  is  limited  to  its  own  line,  the  buidea 
is  on  the  initial  carrier,  when  sued,  to  show  that  it  carried  the  property 
with  proper  care  to  the  end  of  its  line  and  there  turned  it  over  to  the 
connecting  carrier.^®  Where  goods  are  received  in  good  condition  by 
a  carrier  for  shipment,  and  in  the  course  of  their  transportation  they 
pass  through  the  hands  and  over  the  lines  of  connecting  carriers,  there 
is  no  presumption,  if  they  are  delivered  by  the  last  carrier  in  a  dam- 
aged condition,  that  the  injury  occurred  while  the  goods  were  in  the 
hands  of  the  first  carrier.  It  would  seem  too,  that  the  same  rule  is 
applicable  where  a  part  of  the  goods  are  lost  during  their  transporta- 
tion, so  that  only  a  partial  delivery  can  be  made  by  the  last  carrier.*' 
But  where  there  is  a  total  loss,  or  the  freight  does  not  reach  its  destina- 
tion, the  first  carrier  is  prima  facie  liable  for  the  loss.'**  On  the 
other  hand  there  is  authority  to  the  effect  that  if  it  is  shown  that 
property  was  delivered  to  the  initial  carrier  in  good  condition,  any 
carrier  against  which  suit  is  brought  for  negligent  injury  to  the 
property  has  the  burden  of  showing  that  the  injury  was  not  caused 
by  its  negligence.*  There  is  also  authority  for  the  proposition  that 
a  presumption  of  negligence  arises  against  any  carrier  shown  to 
have  had  the  custody  of  goods  after  a  delay  occurred.* 

385.  Presumption  as  to  Partial  Loss. — ^The  same  general  principles 
applicable  to  the  presumptions  arising  from  a  total  loss  and  nonde- 
livery of  a  shipment  •  are  usually  held  to  apply  in  the  case  of  a  loss 
of  a  part  of  a  shipment  of  goods.*  Thus,  where  goods  are  shipped 
in  cases  over  several  lines  of  carriers,  upon  through  bills  of  lading, 
and  upon  arrival  at  their  destination  one  of  ih&  cases  is  missing,  in  an 

16.  Merchants',  etc.,  Transp.  Co.  v.  Tenn.  239,  79  S.  W.  124,  64  L.RA.. 
Eichberg,  109  Md.  211,  71  Atl.  993,  443. 

130  A.  S.  R.  524.  2.  Harper  Furniture  Co.  v.  South- 

17.  St.  Louis,  etc.,  R.  Co,  v.  Pearce,  ern  Exp.  Co.,  144  N.  C.  639,  57  S.  E. 
82  Ark.  353, 101  S.  W.  760, 118  A.  S.  458,  12  Ann.  Cas.  924. 

R.  75,  12  Ann.  Cas.  125.  3.  See  supra,  par.  383. 

125  A.  S.  R.  767  note.  4.  Venning  v.  Atlantic  Coast  Line 

18.  15  Ann.  Cas.  39  note.  R.  Co.,  78  S.  C.  42,  58  S.  E.  983,  125 

19.  St.  Louis  &  S.  F.  R.  Co.  v.  A.  S.  R.  768,  12  L.R.A.(N.S.)  1217; 
Pearce,  82  Ark.  353,  101  S.  W.  760,  Charles  v.  AUafttic  Coast  Line  R.  Co., 
118  A.  S.  R.  75,  12  Ann.  Cas.  125.  78  S.  C.  36,  58  S.  B.  927, 125  A.  S.  B- 

101  A.  S.  R.  393,  396  note.  762. 

20.  101  A.  S.  R.  393  note.  101  A.  S.  R.  396  note. 
1.  Pennsylvania  R.  Co.  v.  Naive,  112 
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action  to  recover  for  the  loss,  brought  against  the  last  carrier,  the 
burden  is  upon  it  to  show  that  the  loss  did  not  occur  on  its  line,  even 
though  it  is  an  independent  carrier^  having  no  partnership  connection 
with  the  others.*  Likewise  where  goods  in  a  box  are  transported  by 
successive  carriers,  and  when  delivered  to  the  consignee  the  box  is 
found  to  have  been  opened,  and  a  part  of  the  goods  taken  out,  the 
presumption  is  that  the  loss  occurred  through  the  fault  of  the  last 
carrier.*  Where  part  of  a  shipment  was  missing  on  its  arrival  at  its 
destination  the  presumption  that  the  loss  occurred  on  the  line  of  the 
last  carrier  is  not  overcome  by  proving  that  the  car  came  under  the 
seals  of  the  preceding  carrier,  and  that  it  had  no  end  windows,  where 
it  does  not  appear  that  the  seals  were  sufiicient  to  bar  all  access  to  the 
car,  or  that  tiiey  remained  unbroken  throughout  the  journey,  and 
where  it  is  not  shown  how,  when,  or  where  the  case  was  lost,  it  ap- 
pearing that  one  of  the  other  cases  had  been  somewhere  re-coopered.' 


XVII.  Damages 


General  Principles 

386.  General  Rules  as  to  Measure  of  Damages. — In  the  absence  of 
a  special  value  contract  the  measure  of  damages  in  an  action  against 
a  carrier  for  goods  lost  or  converted  is  the  value  of  the  goods,*  at  the 
time  •  and  place  "  where  they  were  lost  or  converted.  Accordingly 
the  rule  is  well  settled  that  a  carrier,  on  an  entire  failure  to  deliver 
goods  received  for  transportation,  is  liable  for  the  market  price  of  the 
goods  at  the  time  and  place  for  delivery,'^  together  with  interest  from 


6.  Kajisas  City  Southern  Ry.  Co.  v. 
Carl,  91  Ark.  97,  121  S.  W.  932,  134 
A.  S.  R.  56,  reversed  on  other  grounds 
227  U.  S.  639,  33  S.  Ct.  391,  57  U.  S. 
(L.  ed.)  683;  Faison  r.  Alabama  & 
Yicksburg  Ry.  Co.,  69  Miss.  509,  13 
So.  37,  30  A.  S.  R.  577. 

6.  Laughlin  r.  Chicago,  N.  TV.  Ry. 
Co.,  28  Wis.  204,  9  Am.  Rep.  493. 

7.  Faison  v.  Alabama  &  Vicksburg 
Ry.  Co.,  69  Miss.  569,  13  So.  37,  3D 
A.  S.  R.  577. 

8.  Smith  V.  Griffith,  3  HUl  (N.  Y.) 
333.  38  Am.  Dec.  639;  Hand  v.  Baynes, 
4  Whart.  (Pa.)  204,  33  Am.  Dee.  54; 
Nashville,  C.  &  St.  L.  Ry.  Co.  v.  Stone, 
112  Tenn.  34S,  79  S.  W.  1031,  105  A. 
S.  R.  955. 

Prima  facie  the  damage  recoverable 
for  the  loss  of  a  ne^'otialile  instrument 
is  its  face  value,  but  the  damages  may 
be  mitigated  bv  proof  of  payment,  in- 
R.  C.  L.  Vol.  IV.— 59.  g; 


solvency,  etc.  Zeigler  v.  Wells,  Fargo 
&  Co.,  23  Cal.  179,  83  Am.  Dee.  87. 

9.  Baltimore  &  O.  Railroad  Com* 
pany  v.  O'Donnell,  49  Ohio  St.  489, 
32  N.  E.  476,  34  A.  S.  R.  579  and  note, 

21  L.R.A.  117. 

10.  East  Tennessee,  V.  &  G.  Rail- 
road Co.  V.  Kelly,  91  Tenn.  699,  20  S. 
W.  312,  30  A.  S.  R.  902  and  note,  17 
L.R.A.  691. 

11.  St.  Louis,  etc.,  R.  Co.  v.  Cool- 
idge,  73  Ark.  112,  83  S.  W.  333,  108 
A.  S.  R.  21,  3  Ann.  Cas.  582,  67 
L.R.A.  555;  Pierce  v.  Southern  Pae. 
Co.,  120  Cal.  156,  47  Pac.  874,  52  Pac. 
302,  40  L.R.A.  350;  Cooper  r.  Young, 

22  Ga.  269,  68  Am.  Dec.  502;  Grindle 
u.  Eastern  Exp.  Company,  67  Me.  .317, 
24  Am.  Rep,  31;  Amory  v.  McGregor, 
15  Johns.  (N.  Y.)  24,  8  Am.  Dec.  205; 
Ward  V.  New  York  Cent.  R.  Co.,  47 
N.  Y.  29,  7  Am.  Rep.  405;  Magnin  v. 
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such  time.'*  In  a  few  jurisdictions  the  measure  of  damages  for  the 
loss  of  goods  while  in  the  custody  of  a  common  carrier  is  fixed  at  their 
value  at  the  place  of  reception,  and  not  at  the  place  of  delivery,  in  the 
absence  of  neglect  or  misconduct  on  the  part  of  the  carrier,'*  and  it 
has  been  said  that  where  there  is  no  evidence  as  to  the  value  of  the 
goods  at  their  destination,  recovery  can  be  had  as  to  the  value  at  the 
shipping  point  instead.'*  The  fact  that  a  carrier  is  a  corporation,  or  a 
natural  person,  has  no  relevancy  in  enlarging  or  curtailing  the  scope 
of  damage  within  the  contemplation  of  the  parties  as  likely  to  arise 
from  a  breach  of  their  contract,  and  acooi-dingly  does  not  affect  the 
amount  of  damages  which  may  be  recovered."  Where  goods  are  bcnt 
to  a  consignee  with  an  option  to  take  them  at  a  price  stated  or  to 
return  them,  the  measure  of  damages  for  their  loss  by  a  carrier  is  the 
price  fixed  with  interest  from  the  day  the  goods  would  in  the  ordinary 
course  of  transportation  have  reached  the  consignee."  If  a  bill  (tf 
lading  provides  that  the  amount  of  loss  or  damage  for  which  any  car- 
rier shall  be  liable  shall  be  computed  at  the  yahie  of  the  property  at 
the  place  and  time  of  shipment,  such  stipulation  is  valid,  and  the 
value  must  be  ascertained  as  at  the  place  and  date  of  shipment." 
Where  the  bill  of  lading  states  a  value  for  the  goods  it  is  usually  con- 
ceded that  the  measure  of  damages  for  their  loss  by  negligence  of  a 
common  carrier  is  not  necessarily  limited  to  the  valuation  in  the  bill 
of  lading.'*   If  goods  are  shipped  under  a  special  contract,  however, 


Dinsmore,  62  N.  Y.  35,  20  Am.  Rep.  (N.S.)  1  and  note;  Blumenthal  «. 
442;  WallingfordD.  Kaiser,  191  N.  Y.  Brainerd,  38  Vt.  402,  91  Am.  Dec. 
392,  84  N.  E.  295,  123  A.  S.  R.  600,  349.  Bat  see  Central  of  Georgia  Ry. 
15  LJl.A.(N.S.)  1126  and  note;  Me-  Co.  v.  Hall,  124  Ga.  322,  52  S.  E. 
Gregor  v.  Kilgore,  6  Ohio  358,  27  Am.  679,  110  A,  S.  R.  170,  4  Ann.  Cas. 
Dec.  260;  Uoyd  v.  Haugh-Keenan,  S.  128,  4  L.R.A.(N.S.)  898,  holding  that 
&  T.  Co.,  223  Pa.  St.  148,  72  Atl.  516,  interest  is  not  recoverable  eo  nomine, 
21  L.R.A.(N.S.)  188;  Shaw  v.  South  but  that  the  jury  may  make  an  ad- 
Carolina  R.  Co.,  5  Rich.  L.  (S.  C.)  462,  ditional  allowance,  equal  to  interest; 
57  Am.  Dec.  768;  Dean  v.  Vaccaro,  2  for  withholding  the  damages. 
Head  (Tenn.)  488,  75  Am.  Dec.  744;  13.  Edminson  \\  Baxter,  4  Hayw. 
Blumenthal  v.  Brainerd,  38  Vt.  402,  (Tenn.)  112,  9  Am.  Dec.  751. 
91  Am.  Dee.  349.  14.  Blumenthal  v.  Brainerd,  38  Vt. 

10  L.R.A.  418  note.  402,  91  Am.  Dec.  349. 

12.  Mobile  &  M.  Ry.  Co.  v.  Jurey,  15.  Murrell  v.  Pacific  Exp.  Co.,  54 

111  U.  S.  584,  4  S.  Ct.  566,  28  U.  S.  Ark.  22,  14  S.  W.  1098,  26  A.  S.  R. 

(L.  ed.)  527;  St.  Louis,  etc.,  R.  Co.  v.  17. 

Coolidge,  73  Ark.  112,  83  S.  W.  333,  16.  Magnin  v.  Dinsmore,  62  N.  Y. 

108  A.  S.  R.  21,  3  Ann.  Cas.  582,  67  35,  20  Am.  Rep.  442. 

L.R.A.  555;  Magnin  v.  Dinsmore,  62  17.  Merchants',  etc.,  Transp.  Co.  v. 

N.  Y.  35,  20  Am.  Rep.  442;  Kyle  v.  Eifliberg,  109  Md.  211.  71  Atl.  993, 

Laurens  R.  Co.,  10  Rich.  L.  (S.  C.)  130  A.  S.  R.  524. 

382,  70  Am.  Dec.  231;  Fell  v.  Union  18.  Lang  v.  Pennsylvania  R.  Co., 

Pac.  R.  Co.,  32  Utah  101,  88  Pae.  154  Pa.  St.  342,  26  Atl.  370,  35  A.  S. 

1003,  13  Ann.  Cas.  U37,  28  L.R.A.  R.  846,  20  L.R.A.  360. 
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the  contract  price  may  be  taken  as  the  basis  for  estimating  the 
damages.'* 

387.  Proximate  Damages. — In  actions  against  carriers,  as  in  other 
cases  where  damages  are  claimed  for  breach  of  contract,  only  such 
damages  may  be  recovered  as  were  contemplated  or  might  reasonably 
be  supposed  to  have  entered  into  the  contemplation  of  the  parties  to 
the  contract.**  The  recoverable  damages  also  are  limited  to  those 
which  are  the  natural  and  proximate  result  of  the  breach  of  the  con- 
tract of  carriage.*  Special  damages,  such  as  might  not  ordinarily  be 
expected  to  flow  from  a  breach  of  the  contract,  may  also  be  recovered, 
under  some  circumstances,  where  the  parties  contracted  with  reference 
thereto.* 

388.  Measure  of  Damages  in  Absence  of  Market  Value. — In  an 
action  to  recover  for  the  loss  of  an  article  which  had  no  market  value, 
the  measure  of  damages  is  the  value  of  the  article  to  the  plaintiff,  and 
in  ascertaining  this  value  inquiry  may  be  made  into  the  conytituent 
elements  of  the  cost  to  the  shipper  of  producing  the  article.*  the 
practicability  and  expense  of  replacing  it,  and  such  other  considera- 
tions as  in  the  particular  ca.«e  affect  the  value.*  If  there  is  no  market 
value  it  has  been  ruled  in  some  jurisdictions  that  a  reasonable  prolit 
beyond  the  cost  price  and  cost  of  transportation  may  be  allowed.* 

389.  Damages  for  Delay. — ^The  general  rule  is  that  where  goods  are 
delivered  in  the  usual  way  to  a  carrier  for  transportation,  and  there 
is  a  negligent  delay  in  delivering  them,  the  measure  of  damages  is 
the  diminution  in  the  market  value  of  the  goods  between  the  time 
when  they  ought  to  have  been  delivered  and  the  time  When  they  were 

19.  Illinois  Cent.  R.  Co.  v.  MeClel-  78  Am.  Dec.  382;  Traywick  tt.  Sonth- 
lan,  54  111.  58,  5  Am.  Rep.  83.  em  Ry.  Co.,  71  S.  C.  82,  50  S.  E.  649, 

20.  Williams  v.  Atlantic  Coast  Line  110  A.  S.  R.  563;  Hadley  «.  Baxen- 
R.  Co.,  56  Ha.  735,  48  So.  209,  131  dale,  9  Exeh.  341,  23  L.  J.  Exch.  179, 
A.  S.  R.  169,  24  L.R.A.(N.S.)  134.  18  Jur.  358,  5  Eng.  Rul.  Cas.  502, 
See  also  PnoxiMATE  Causb.  2.  See  infra,  par.  394. 

1.  Williams  v.  Atlantic  Coast  Line      3.  Southern  Exp.  Co.  v.  Owens,  146 

R.  Co.,  56  Fla.  735,  48  So.  209,  131  Ala.  412,  41  So.  752,  119  A.  S.  R.  41, 

A.  S.  R.  169,  24  L.R.A.(N.S.)  134;  9  Ann.  Cas.  1143  and  note,  8  LR.A. 

Ohio  &  M.  R.  Co.  V.  Dunbar,  20  III.  (N.S.)  369;  Houston  &  T.  C.  R.  Co. 

623,  71  Am.  Dec.  291;  American  Exp.  v.  Burke,  55  Tex.  323,  40  Am.  Rep. 

Co.  tJ.  Jennings,  86  Miss.  329,  38  So.  808. 

374, 109  A.  S.  R.  708;  Clark  v.  Paeiflc      1  Green  v.  Boston  &  L.  R.  Co.,  128 

Railroad  Co.,  39  Mo.  184,  90  Am.  Dee.  Mass.  221,  35  Am.  Rep.  370;  Lloyd  v. 

458;  Deming  r.  Grand  Trunk  Rail-  HauRh,  etc..  Storage  &  Transfer  Co., 

way  Company,  48  N.  H.  455,  2  Am.  223  Pa.  St.  148,  72  Atl.  516,  21  L.R.A, 

Rep.  267;  GrilTm  v.  Colver,  16  N.  Y.  (N.S.)  188. 

489,  69  Am.  Dec.  718  and  note;  Harp-      5.  Home  v.  Midland  Ry.  Co.,  L.  R. 

er  Furniture  Co.  v.  Southern  Exp.  Co.,  8  C.  P.  131,  42  L.  J.  C.  PI.  59,  28 

148  N.  C.  87,  62  S.  E.  145,  128  A.  S.  L.  T.  N.  S.  312,  21  W.  R.  481,  5  Eng. 

R.  588,  30  L.R.A.(N.S.)  483;  Adams  Rul.  Cas.  506  and  oote. 
Express  Co.  v.  Egbert,  36  Pa.  St.  360, 
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in  fact  delivered/  together  with  interest  from  the  former  date,'  less 
the  amount  of  freight,  if  it  is  still  unpaid.^  In  an  action  to  recover 
for  delay  in  delivering  goods,  the  damages  recoverable  are  limited  to 
those  sustained  by  the  goods  themselves,  and  those  arising  from  the 
delay  in  making  delivery,"  together  with  any  reasonable  loss  or  ex- 
pense directly  occasioned  by  the  delay.*®  In  such  case  the  damages 
are  restricted  to  those  which  are  the  direct  and  immediate  consequence 
of  the  breach  of  duty  on  the  part  of  the  carrier  and  which  may  be 
deemed  to  have  been  contemplated  by  the  parties  when  they  made  the 
contract.'*  The  measure  of  damages  for  a  delay  in  transporting 
perishable  goods  is  tlie  difference  between  their  value  when  and  where 
they  should  have  been  delivered  and  their  value  in  their  inferior  con- 
dition when  they  were  delivered,  with  interest.**  The  damages  re- 
coverable against  a  common  carrier  for  delay  in  transporting  live 
stock  are  limited  to  the  expense  of  keeping,  shrinkage,  and  deprecia- 
tion in  value  of  the  stock  during  such  delay.**  Ordinarily  the  ex- 
penses incurred  by  a  consignee  in  making  a  trip  to  the  place  to  which 
a  shipment  has  been  improperly  delivered,*'  or  the  cost  of  telegraph- 
ing concerning  the  missing  goods,  are  too  remote  to  form  the  basis  of 


6.  Murrell  v.  Pacific  Ezp.  Co.,  54  be  idlowed.  Illinois  Cent.  R.  Co.  «. 
Ark.  22, 14  S.  W.  1098,  26  A.  S.  R.  17  Southern  Seating,  etc.,  Co.,  104  Tenn. 
and  note;  Galena  &  C.  U.  R.  Co.  v.  568,  58  S.  W.  303,  78  A.  S.  R.  933, 
Rae,  18  III.  488,  68  Am.  Dee.  574  ;  50  L.RJ^.  729. 

W^ton  V.  Grand  Trunk  Railway  Co.,  8.  Southern  Sxp.  Co.  v.  Hanaw, 

54  Me.  376,  92  Am.  Dec.  552;  Grindle  134  Ga.  445,  67  S.  E.  944,  137  A.  S. 

«.  Eastern  Exp.  Co.,  67  Me.  317,  24  R.  227. 

Am.  Rep.  31;  Fox  v.  Boston  &  M.  R.  9.  Central  of  Georgia  R.  Co.  «. 

Co.,  148  Mass.  220,  19  N.  E.  222,  1  MontmoUen,  145  Ala.  468,  39  So.  820, 

L.R.A.  702;  Ward  v.  New  York  Cent.  117  A.  S.  R.  58. 

B.  Co.,  47  K.  T.  29,  7  Am.  Rep.  405;  10.  Murrell  v.  Paeifie  Ezp.  Co.,  54 

Harper  Furniture  Co.  v.  Southern  Ark.  22,  14  S.  W.  1098,  26  A.  S.  R. 

Exp.  Co.,  148  N.  C.  87,  62  S.  E.  145,  17  and  note;  Baltimore  &  O.  Rail- 

128  A.  S.  R.  588,  30  L.R.A.(N.S.)  road  Co.  u.  O'DonneU,  49  Ohio  St.  489, 

483;  Baltimore  &  O.  RaUroad  Co.  v.  32  N.  E.  476,  34  A.  S.  R.  579,  21 

O'Donnell,  49  Ohio  St.  489,  32  N.  E.  L.R.A.  117;  Nettles  v.  South  Carolina 

476,  34  A.  S.  R.  579,  21  L.RA.  117;  R.  Co.,  7  Rich.  L.  (S.  C.)  190,  62  Am. 

Illinois  Cent.  R.  Co.  v.  Southern  Seat-  Dee.  409  and  note, 

ing,  etc.,  Co.,  104  Tenn.  568,  58  S.  11.  Murrell  v.  Pacific  Exp.  Co.,  54 

W.  303,  78  A.  S.  R.  933  and  note,  Ark.  22,  14  S.  W.  1098,  26  A.  S.  B. 

50  L.R.A.  729;  Peet  v.  Chicago  &  N.  17  and  note. 

W.  Ry.  Co.,  20  Wis.  694,  91  Am.  Dec.  12.  St.  Louis,  etc.,  Ry.  Ca  v.  Cool- 

446;  Horne  «.  Midland  Ry.  Co.,  L.  R.  idge,  73  Ark.  112,  83  S.  W.  333,  108 

8  C.  P.  131,  42  L.  J.  C.  PL  59,  28  A.  S.  R.  21, 3  Ann.  Cas.  582,  67  L.R.A. 

L.  T.  N.  S.  312,  21  W.  R.  481,  5  Eng.  555. 

Rul.  Cas.  506  and  note.  13.  Ayres  v.  Chicago  &  N.  W.  Ry. 

7  A.  S.  R.  878  note.  Co.,  71  Wis.  372,  37  N.  W.  432,  5 

7.  It  seems,  however,  that  in  some  A.  S.  R.  226. 

jurisdictions  interest  on  the  amount  of  14.  Southern  Ry.  Co.  v.  Webb,  143 

damages  recovered  against  a  carrier  Ala.  304,  39  So.  262,  lU  A.  S.  R. 

for  delay  in  delivering  goods  will  not  45,  6  Ann.  Cas.  97. 
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recovery.**  A  similar  decision  has  been  reached  with  respect  to  the 
wcpenses  of  an  agent  incurred  in  waiting  for  the  delivery  of  the  good? 
upon  the  erroneous  statement  of  the  carrier's  agent  that  they  had  not 
yet  arrived.** 

390.  Damages  for  Refusal  to  Accept  Shipment. — ^In  an  action  for 
the  breach  of  a  con^ct  to  transport  goods  to  a  certain  place,  the 
measure  of  damages  is  the  difference  between  the  value  of  the  goods 
at  the  place  from  which  they  were  to  be  transported,  and  the  value 
of  the  same  at  the  place  to  which  they  were  to  have  been  carried,*' 
including  the  expenses  of  storage,  deterioration,  and  the  like,  deduct- 
ing,  however,  the  reasonable  expense  of  transportation. There  is 
authority  to  the  effect  that  the  shipper  may  recover  the  profits  which 
he  would  have  made  on  a  particular  contract  with  a  third  person  if 
it  had  not  been  for  the  refusal  of  the  defendant  to  furnish  the  cars, 
regardless  of  the  carrier's  knowledge  of  the  contract."  The  measure 
of  damages  for  failure  to  furnish  cars  to  transport  coal  from  a  mine 
has  been  held  to  be  the  difference  between  the  reasonable  selling  price 
and  the  cost  of  mining  and  placing  the  coal  on  the  market,  plus  its 
value  in  the  mine.***  Where  the  carrier  merely  refuses  to  furnish  cars 
to  carry  coal  at  the  published  rates  the  measure  of  damages  has  been 
held  to  be  the  difference  in  cost  of  filling  the  orders  under  the  con- 
ditions created  by  the  refusal  of  the  railroad  to  haul  the  coal,  and 
what  it  would  have  cost  the  shipper  to  fill  them  had  the  railroad  com- 
pany performed  its  duty.*  In  some  jurisdictions  the  extra  expense 
of  transporting  the  shipment  by  another  route  cannot  be  included 
in  the  damages  recoverable  from  a  carrier  which  refuses  to  fulfil  its 
contract  for  transportation.'  In  others  the  shipper  is  said  to  be  en- 
titled to  recover  the  difference  between  the  agreed  charge  for  sending 


16.  Murrell  u.  Pacific  Exp.  Co.,  .54 
Ark.  22,  14  S.  W.  1098,  26  A.  8.  R. 
17;  Swift  River  Co.  v.  Fitchhurg  R. 
Co.,  169  Mass.  326,  47  N.  E.  1015,  61 
A.  S.  R.  288;  Baldwin  v.  Great  North- 
em  R.  Co.,  81  Minn.  247,  83  N.  W. 
986,  83  A.  S.  R.  370,  51  I-R.A.  640. 

16.  Central  of  Oeorgia  Ry.  Co.  v. 
Chicago  Portrait  Co.,  122  Oa.  11,  49 
8.  E.  727,  106  A.  S.  R.  87. 

17.  Ward's  Cent.  &  P.  Lake  Co.  v. 
Elkins,  34  Mich.  439,  22  Am.  Rep. 
544;  Bracket  r.  McNair,  14  Johns.  (N. 
T.)  170,  7  Am.  Dec,  447. 

18.  Galena  &  C.  V.  R.  Co.  v.  Rae, 
18  111.  488,  68  Am.  Dec.  574;  Harvey 
V.  Connecticut  &  P.  R.  Co.,  124  Mass. 
421,  26  Am.  Rep.  673;  E.  D.  For- 
rester ft  Co.  V.  Southern  R.  Co.|  147 


N.  C.  553,  61  S.  E.  524, 15  Ann.  Cas. 
143,  18  L.R.A.(N.S.)  508. 

19.  Houston,  E.  &  W.  T.  Ry.  Co.  v. 
CampbeU,  91  Tex.  511,  45  S.  W.  2, 
43  L.R.A.  225. 

8  L.R.A.(N.S.)  112  note.  But  see 
to  the  contrary  Clyde  Coal  Co.  v.  Pitts- 
bargh  &  L.  E.  R.  Co.,  226  Pa.  St.  391, 
75  Ati.  S96,  26  L.R.A.(N.S.)  U91  and 
note. 

20.  Illinois  Cent.  R.  Co.  v.  River 
&  R.  Coal  ft  C.  Co.,  150  Ky.  489, 150 
S.  W.  da,  44  L.R^.(N.S.)  643  and 
note. 

1.  Crescent  Coal  Co.  v.  Louisville  ft 
N.  R.  Co.,  143  Ky.  73, 135  S.  W.  768, 
33  L.R.A.(N.S.)  442. 

a.  Ward's  Cewt.  &  P.  T^ake  Co.  ti. 
Elkins,  34  Mieh.  439,  22  Am.  Rep.  544. 
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the  goods  by  the  particular  carrier's  line,  and  the  ordinary  cost  of 
sending  them  by  other  carriers.* 

391.  Loss  of  Profits. — The  general  rule  is  that  in  an  action  again^^t 
a  common  carrier  for  negligence  in  not  delivering  goods  intriu^led  to 
it  within  a  reasonable  time,  the  consignee  may  not  recover  the  profit 
he  would  have  made  upon  the  sale  of  them  if  they  had  been  delivered 
in  proper  form.*  On  the  other  hand  it  has  been  held  that  the  hiss 
of  profits  or  advantages,  which  must  have  resulted  from  a  fulfilment 
of  the  contract,  may  be  compensated  in  damages,  when  they  are  tiie 
direct  and  immediate  fruits  of  the  contract,  and  must  therefore  have 
l>een  stipulated  for,  and  have  lieen  in  the  contemplation  of  the  parties 
when  it  was  made.*  This  rule  includes  such  profits  ap  depend  upon 
market  values,  yet  it  excludes  all  such  uncertain  and  contingent  profit.s 
as  might  result  merely  from  a  private  or  special  speculation,  especial- 
ly when  they  are  the  subject  of  some  collateral  undertaking  «  Never- 
theless where  an  article  of  the  use  of  which  the  plaintiff  has  been 
wrongfully  deprived  cannot  be  replaced,  the  plaintiff  may  recover 
damages  for  being  deprived  of  the  use  of  that  which  such  property 
ordinarily  would  earn.'  The  operation  of  tlie  rule  excluding  con- 
tingent profits  from  possible  sales  of  the  goods  to  third  persons  is  not 
varied  by  the  fact  tliat  the  carrier  was  informed  at  the  time  of  making 
the  agreement  that  the  object  of  the  agreement  was  to  enable  the  con- 
signor to  make  such  sales.*  It  likewise  excludes  loss  of  profits  where 
the  failure  of  a  carrier  to  deliver  coal  results  in  the  .stoppage  of  a  manu- 
facturing plant.' 

392.  Punitive  Damages  and  Compensation  for  Mental  Suffering. — 

While  it  would  seem  that  ordinarily  punitive  damages  cannot  be 
recovered  for  breach  of  a  contract  of  carriage,  yet  there  is  authority  to 


3.  Ogden  v.  Marshall,  8  N.  Y.  340, 
59  Am.  Dec.  497. 

4.  Southern  Exp.  Co.  v.  Hanaw,  134 
Ga.  445,  67  S.  E.  944,  137  A.  S.  R. 
227;  Weston  v.  Grand  Trunk  Ry.  Co., 
r)4  Me.  376,  92  Am.  Dec.  552. 

6.  Savannah,  F.  &  W.  Ry.  Co.  u. 
Pritphard,  77  Ga.  412,  1  8.  E.  261,  4 
A.  S.  R.  92;  Weston  v.  Boston  &  M. 
R.  Co.,  190  Mass.  298,  76  N.  E.  1050, 
112  A.  S.  R.  330,  5  Ann.  Cas.  825, 
4  L.R.A.(N.S.)  569;  Adams  Express 
Co.  tt.  Egbert,  36  Pa.  St.  360,  78  Am. 
Dec.  382,  and  note;  Houston,  E.  &  W. 
T.  R.  Co.  V.  Campbell,  91  Tex.  511, 
45  S.  W.  2,  43  L.R.A.  225. 

6.  Grindle  v.  Eastern  Exp.  Co.,  67 
Me.  317,  24  Am.  Rep.  31;  GrifBn  r. 
Colver,  16  N.  Y.  489,  69  Am.  Dec. 
718  and  note. 


Where  goods  are  forwarded  by  a 
carrier  to  the  wrong  factor  and  are 
immediately  sold,  whereas  the  intended 
consignee  was  directed  to  delay  sale 
for  a  rise  in  price,  it  wonld  seem  that 
the  consignor  is  entitled  to  the  benefit 
of  a  rise  in  the  market  before  snit 
brought.  Arrington  v.  Wilmington  & 
W.  R.  Co.,  51  N.  C.  68,  72  Am.  Dec. 
559. 

7.  Weston  v.  Boston  &  M.  Railroad 
Co.,  190  Mass.  298,  76  N.  E.  1050, 
112  A.  S.  R.  330,  5  Ann.  Cas.  825,  4 
L.R.A.(N.S.)  569. 

8.  Harvey  v.  Connecticut  &  P.  Rail- 
road Co.,  124  Mass.  421,  26  Am.  Rep. 
673. 

9.  Cooper  v.  Young,  22  Ga.  260,  (iS 
Am.  Dee.  502. 
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the  effect  that  where  a  carrier's  refusal  to  comply  was  not  only  without 
mithcient  excuse,  but  was  plainly  the  result  of  a  wilful  purpose  to  harass 
and  injure  the  shipper,  punitive  damages  may  be  recovered.*'  As  a 
rule,  mental  suffering  is  not  an  element  of  the  damages  which  are  re- 
coverable for  breach  of  contract,  yet  in  analogy  to  the  exception  rec- 
ognized by  some  courts  that  such  damages  may  be  recovered  in  ca»ie» 
of  failure  by  telegraph  companies  to  deliver  messages  announcing  the 
death  or  sickness  of  persons,  some  courts  have  permitted  the,  recovery 
against  carriers  of  damages  for  mental  distress  for  negligent  delay  in 
the  transportation  of  a  corpse.'*  In  other  jurisdictions  this  right  to 
recover  damages  for  mental  anguish  is  restricted  to  actions  sounding 
in  tort  where  the  plaintiff  has  received  some  physical  injury,  or  his 
legal  rights  have  been  so  wilfully  invaded  as  naturally  to  cause  mental 
distress,  and  accordingly  it  is  held  that,  in  the  absence  of  wilful  or 
malicious  misconduct  on  the  part  of  the  company  or  its  agents,  dam- 
ages for  mental  anguish  cannot  be  recovered  in  an  action  for  damages 
for  breach  of  contract  by  a  railway  company  to  transport  a  corpse  over 
its  line.** 

393.  Hitigation  of  Damages  and  Set-Off. — In  an  action  against  a 
carrier  for  injury  to  goods,  ordinarily  the  freight  charges  may  be 
offset  if  they  have  not  been  paid,**  since  the  carrier,  when  he  delivers 
goods  at  the  place  of  delivery,  earns  and  is  entitled  to  demand  full 
freight,  notwithstanding  they  have  been  partially  injured.**  Simi- 
larly it  has  been  held  that  the  receipt  by  the  consignee  nf  part  but  not 
all  of  the  goods  may  be  given  in  evidence  in  mitigation  of  damages 
in  an  action  for  nondelivery  of  the  remainder.*^  Where  a  carrier  is 
guilty  of  conversion  by  wrongfully  selling  goods  to  enforce  its  lien, 
while  its  liability  is  measured  by  the  market  value  of  the  goods,  it  is 
entitled  to  deduct  the  amount  of  the  lien,  but  not  the  expenses  in- 
curred in  making  the  sale,  since  it  was  unlawful.**  Damages  recover- 
able for  the  loss  of  a  shipment  of  goods,  such  as  trees,  cannot  be  re- 
duced by  showing  that  they  were  in  fact  of  no  intrinsic  value,  and 
under  the  particular  circumstances  would  not  have  proved  valuable.*' 
It  has  also  been  held  that  a  carrier  is  not  entitled  to  factor's  com- 

10.  Strieker  v.  Leathers,  68  Miss.  Ann.  Cas.  4€2,  19  L.R.A.(N.S.)  564 
803,  9  So.  821,  13  L.R.A.  600  and  and  note. 

note.  13.  Blumenthal  v.  &:«ioerd,  38  Vt 

11.  Hale  «.  Bonner,  82  Tex.  33,  17  402,  91  Am.  Dee.  349. 

S.  W.  605,  27  A.  S.  R.  850,  14  L.RJ^.  14.  McGregor  v.  Kilgore,  6  Ohio  358, 

336.    See  also  Louisville  etc.,  K.  Co.  v.  27  Am.  Dec  260. 

Hull,  113  Ky.  561,  68  S.  W.  433,  57  15.  Coi  v.  Peterson,  30  Ala.  608,  68 


As  to  the  rule  in  tel^^ap^  cases,  16.  Briggs  v.  Boston  &  L.  R.  Co., 
see  Telegraphs.  6  Allen  (Mass.)  246,  83  Am.  Dec.  626. 

12.  Beaulieu  r.  Great  Northern  R.  17.  Smith  r.  Griffith,  3  Hill  (N.  Y.) 
Co.,  103  Minn.  47,  114  N.  W.  353,  14  333,  38  Am.  Dec.  639. 
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missions  as  abatement  of  damages,  where  cotton  consigned  to  the 
factor  at  a  particular  place  is  lost  by  the  carrier  on  the  road.'*  So 
too  a  carrier  which  delivers  a  portion  of  a  consignment  to  one  not  en- 
titled to  receive  it  is  not,  in  an  action  against  it  for  damage  resulting 
from  its  conversion,  entitled  to  credit  for  the  amount  which  had  been 
collected  from  the  bankmpt  estate  of  the  one  receiving  the  property, 
as  a  dividend,  upon  the  value  of  the  portion  not  so  delivered,  under 
the  mistaken  belief  that  the  whole  consignment  was  delivered  to 
him,  although  such  undelivered  portion  was  subsequently  found  and 
delivered  to  the  proper  consignee.** 

Special  Damages 

394.  In  General. — ^Under  certain  circumstances  damages  may  be 
recovered  as  within  the  contemplation  of  the  parties  though  they  are 
in  excess  of  those  which  would  ordinarily  be  considered  the  natural 
and  probable  consequence  of  the  default  of  the  carrier.  Special  dam- 
ages may  be  recovered  for  the  damages  arising  out  of  special  cir- 
cumstances known  to  the  parties.*"  In  all  such  cases  the  carrier 
must  have  had  notice  of  the  special  circumstances  which  give 
rise  to  the  damages,*  for  if  the  special  circumstances  are  known, 
the  parties  may  expressly  provide  for  the  breach  of  the  contract 
by  special  terms  as  to  ^e  damages,*  or  the  carrier  may  charge 
a  rate  proportionate  to  the  risk.*  When  goods  are  ordered  for 
a  special  purpose  or  for  present  use  in  a  given  way,  and  these  facts 
are  known  to  the  carrier,  it  is  usually  held  that  it  is  responsible  for  the 
damages  fairly  attributable  to  the  delay  and  in  reference  to  the  pur- 
pose or  use  indicated.*  And  where  a  special  contract  is  entered  into 
by  which  the  carrier  agrees  to  deliver  a  shipment  on  a  definite  date 
for  a  specified  purpose,  the  carrier  is  clearly  liable  for  all  damages 
consequential  upon  a  violation  of  its  special  agreement  with  the  ship- 
per.'   Under  the  general  rule  above  stated  where  the  shipper  has  a 

18.  Kyle  v.  Laurens  R.  Co.,  10  Rich.  R.  Co.,  56  Fla.  735,  48  So.  209,  131 
L.  (S.  0.)  382,  70  Am.  Dec.  231.         A.  S.  R.  169,  24  L.R.A.(N.S.)  134; 

19.  Louisville  &  A.  R.  Co.  v.  Blow,  Hadley  v.  Baxendale,  9  Exch.  341.  23 
136  Ky.  434, 124  S.  W.  391,  26  L.R.A.  L.  J.  Exch.  179,  18  Jur.  358.  5  Eng. 
(N.S.)  555.  Rul.  Cas.  502. 

20.  )  L.R.A.(N.S.)  485  note.  S.  Home  v.  Midland  Ry.  Co.,  L.  R. 

1.  Harper  Furniture  Co.  v.  South-  8  C.  P.  131,  42  L.  J.  C.  PI.  59,  28 
ern  Exp.  Co.,  148  N.  C.  87,  62  S.  E.  L.  T.  N.  S.  312,  21  W.  R.  481,  5  Eng. 
145.  128  A.  S.  R.  588,  30  L.R.A.  Rul.  Cas.  506. 

(N.S.)  483 ;  Bourland  r.  Choctaw,  etc.,      4.  American  Exp.  Co.  v.  Jennings, 

R.  Co.,  99  Tex.  407,  90  S.  W.  483,  86  Miss.  329,  38  So.  374, 109  A.  S.  R. 

122  A.  S.  R.  647  and  note,  3  L.R.A.  708;  Harper  Furniture  Co.  v.  South- 

(N.S.)  1111  and  note.  ern  Exp.  Co.,  148  N.  C.  87,  62  S.  E. 

As  to  the  manner  in  wliich  such  145,  128  A.  S.  R.  588,  30  L.R.A. 

notice  may  be  given  see  infra,  par.  395.  (N.S.)  483. 

2.  Williams  v.  Atlantic  Coast  Line     5.  Fox  v.  Boston  &  M.  R.  Co.,  148 
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contract  wi^  third  persons  for  the  disp<»itioii  of  the  shipment,  and 
the  carrier  has  knowledge  of  this  fact,  the  damage  resulting  from 
the  breach  of  such  contract,  which  would  reasonably  be  contemplated, 
is  an  element  of  damages  recoverable  for  a  breach  of  the  contract  of 
carriage.*  Thus,  where  property  is  sold  at  an  advantageous  price  be- 
fore shipment  on  condition  that  it  be  delivered  within  a  certain  time, 
and  the  carrier,  with  knowledge  of  that  fact,  undertakes  the  transpor- 
tation, and  through  negligence  fails  to  make  the  delivery  in  time,  and 
the  conditional  purchaser  declines  to  receive  the  property  on  account 
of  the  delay,  the  carrier  may  be  held  for  the  loss  sustained  by  the 
shipper,  which  ordinarily  is  the  difference  between  the  market  value 
of  the  property  when  it  arrived  at  the  place  of  destination  and  the 
price  at  which  it  was  conditionally  sold  before  shipment.'  But  the 
difference  between  the  price  for  which  the  shipper  had  contracted  to 
sell  goods  and  their  market  value  cannot  be  recovered  unless  the  car- 
rier was  notified  that  they  were  shipped  to  complete  sales  already 
made,®  or  in  reference  to  aorae  special  contract  or  situation.*  It  has 
been  held  that  the  measure  of  a  carrier's  liability  for  failure  to  de- 
liver promptly  goods  which  it  received  with  knowledge  that  the  ship- 
per had  contracted  to  deliver  them  on  a  specified  date  or  forfeit  a  cer- 
tain sum  for  each  day's  delay  is  the  loss  sustained  by  the  shipper 
under  the  penalty  clause  of  the  contract.*'  While  the  loss  of  another's 
money  received  for  transportation  by  a  carrier,  without  reasonable 
knowledge  of  the  purpose  for  which  it  is  sent,  will  lay  the  carrier 
under  obligation  merely  to  refund  the  principal  sum  with  interest; 
still,  when  it  is  seasonably  aent  for  the  specific  purpose  of  paying  the 
sender's  premium  on  his  life  policy  which  will  lapse  if  the  money  be 
not  paid  at  the  particular  time,  and  the  carrier  is  reasonably  informed 
in  relation  to  the  premises,  and  has  a  reasonable  time  to  perform  the 
duty  undertaken,  but  negligently  fails  to  perform  it,  the  law  will  just- 
ly hold  him  primarily,  at  least,  for  the  net  value  of  the  policy  which 
lapsed  in  consequence  of  his  negUgence.  From  their  knowledge  of 
the  special  circumstances,  both  parties  must  be  presumed  to  have  con- 
Mass.  220,  19  N.  K.  222,  1  L.R.A.  8.  Mnrrell  «.  PaeiOe  Exp.  Co.,  54 
702.  Ark.  23,  14  S.  W.  1098,  26  A.  S,  R. 

6.  Hadley  v.  Bazendale,  9  Ezcb.  341,  17. 

23  L.  J.  Exeh.  179,  18  Jnr.  358,  5  9.  Illinois  Cent.  R.  Co.  v.  Southern 
Eng.  Rul.  Cas.  502.  Seating  &  Cabinet  Co.,  104  Tenn.  568, 

7.  Deming  v.  Qrand  Trunk  Railway  58  S.  W.  303,  78  A.  S.  R.  933,  SO 
Company,  48  N.  H.  455,  2  Am.  Rep.  L.R.A.  729. 

267;  DevereuK  v.  Buckley,  34  Ohio      10.  lUinois  Cent.  R.  Co.  v.  South- 
St.  16,  32  Am.  Rep.  342;  Illinois  Cent,  em  Seating  &  Cabinet  Co.,  104  Tenn. 
R.  Co.  V.  Southern  Seating  &  Cabinet  568,  58  S.  W.  303,  78  A.  S.  K.  933, 
Co.,  104  Tenn.  568,  58  S.  W.  303,  78  50  L.R.A.  729. 
A.  S.  R.  933,  50  L.RA.  729. 
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templatcd  such  consequences  when  the  money  was  deposited  with  the 
carrier.** 

395.  Notice  and  Knowledge  of  Circumstances. — It  is  not  alwavi^ 
necessary  that  the  special  facts  actually  within  the  contemplation  of 
the  parties  should  be  mentioned  in  the  negotiations,  or  in  express 
terras  made  a  part  of  the  contract.  Whenever  they  are  known  to  the 
carrier,  under  such  circumstances,  or  they  are  of  such  a  character, 
that  the  parties  may  be  fairly  supposed  to  have  them  in  contemplation 
in  making  the  contract,  such  special  facts  become  relevant  in  deter- 
mining the  question  of  damages.'*  It  is  not  essential  that  the  in- 
tended use  and  application  of  the  goods  to  be  carried  should  in  all  cases 
be  expressly  brought  to  the  carrier's  notice  at  the  time  they  are  received 
but  the  carrier  may  be  liable  whenever  such  special  use  could  be  rea- 
sonably inferred  from  the  known  circumstances.*'  Thus,  in  an  action 
against  a  carrier  of  goods  for  negligent  delay  in  the  transportation  of 
scenery  and  other  theatrical  properties,  where  it  appears  that  the  car- 
rier had  full-knowledge  that  the  property  had  been  widely  advertised 
to  be  used  in  an  exhibition  at  the  place  of  destination,  and  that  the 
owner  of  the  property  was  under  heavy  expense  in  the  use  of  it,  it 
has  been  held  that  this  is  the  equivalent  of  special  notice  and  the  car- 
rier is  liable  for  the  special  losses  sustained  by  the  shipper.**  The 
important  fact  is  not  the  manner  of  receiving  notice  but  the  presence 
of  knowledge  on  the  part  of  the  carrier.  It  is  always  competent  to 
show  such  knowledge,  since  it  is  relevant  on  the  question  of  damages,** 
and  without  such  notice  special  damages  cannot  be  recovered.**  As 
regards  the  time  when  notice  must  be  given  the  rule  is  that  the  notice 
of  the  peculiar  circumstances  out  of  which  special  injuries  will  flow  in 
the  event  of  delay  in  the  transportation  of  goods  must  be  given  before 
or  at  the  time  the  contract  is  made  in  order  to  warrant  the  recovery 
of  such  damages.  Attempts  have  been  made,  however,  to  draw  a  dis- 
tinction between  a  delay  arising  in  the  general  course  of  transporta- 
tion and  one  arising  in  delivery  of  the  goods  after  the  transportation 
has  terminated,  and  it  has  been  held  that  a  notice  to  the  effect  that  a 

H.  Grindle  v.  Eastern  Express  Com-  190  Mass.  298,  76  N.  B.  1050,  112  A. 

pany,  67  Me.  317,  24  Am.  Rep.  31.  S.  R.  330,  5  Aim.  Cas.  825,  and  note, 

12.  Williams  v.  Atlantic  Coast  Line  4  L.K.A,(N.S.)  569;  Home  v.  Mid- 
R.  Co.,  56  Fla.  735,  48  So.  209,  331  land  Ry.  Co.,  L.  R.  8  C.  P.  131,  42 
A.  S.  R.  169,  24  L.R.A.(N.S.)  134;  L.  J.  C.  PL  59,  28  L.  T.  N.  S.  312, 
Harper  Furniture  Co.  v.  Southern  21  W.  R.  481,  5  Eng.  Rul.  Cas.  506 
Exp.  Co.,  148  N.  C.  87,  62  S.  E.  145,  and  note. 

128  A.  S.  R.  588,  30  L.R.A.(N.S.)      15.  Weston  v.  Boston  &  M.  Ry.  Co., 

483.  190  Mass.  298,  76  N.  E.  1050,  112 

13.  Illinois  Cent.  R.  Co.  v.  South-  A.  S.  R.  330,  5  Ann.  Cas.  825,  4 
ern  Seating  &  Cabinet  Co.,  104  Tenn.  L.R.A.(N.S.)  569. 

568,  58  S.  W.  303,  78  A.  S.  R.  933,      16.  Mather   v.   American  Express 

50  L.R.A.  729.  Co.,  138  Mass.  55,  52  Am.  Rep.  258. 

14.  Weston  v.  Boston  &  M.  R.  Co., 
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failure  to  deliver  cattle  food  in  a  carrier's  possession  for  transporta- 
tion would  result  in  injury  to  the  cattle  may  be  given  to  the  carrier 
when  the  food  has  reached  its  destination,  and  need  not  be  given 
when  the  contract  for  transportation  is  made,  and  if  so  given  it  is 
sufficient  to  sustain  an  action  against  the  carrier  for  special  damages 
for  nondelivery.*' 

396.  Damages  for  Loss  or  Delay  in  Transportation  of  Machinery. — 
The  usual  compensatory  damages  recoverable  for  failure  promptly  to 
deliver  machinery  is  the  value  of  the  use  of  the  machinery  during  the 
delay,  that  is,  its  rental  value,  and  not  the  difference  in  market  value 
between  the  day  of  delivery  and  the  day  it  should  have  been  de- 
livered.'* In  order  to  recover  any  further  damages  from  the  carrier, 
such  as  result  from  the  idleness  of  a  factory  due  to  the  delay,  the  car- 
rier must  have  had  notice,  actual  or  constructive,  at  the  time  of  the 
delivery  of  the  machinery  to  it  that  such  damages  would  flow  from 
a  breach  of  its  contract.*'  The  rule  seems  to  be  that  where  such  no- 
tice is  shown  the  damages  may  include  interest  on  the  capital  invested, 
which  is  unproductive  for  the  time,  with  the  addition,  under  certain 
circumstances,  of  the  pay  of  hands  idle  and  necffiisarily  unemployed, 
and  other  incidental  expenses  reasonably  referable  to  the  defendant's 
vvronc,  which  may  at  times  include  an  outlay  in  the  reasonable  effort 
to  reduce  or  minimize  the  loss."*  The  profits  which  would  have  been 
realized  from  running  the  factory  in  connection  with  the  machinery, 
lost  because  of  the  delay  in  transportation,  ordinarily  are  too  remote 
and  speculative  to  be  recovered,*  and  e.specially  can  they  not  be  re- 
covered when  the  carrier  is  not  chargeable  with  notice  that  such  a 
result  will  follow  a  delay.*  Damages  have  been  allowed  for  injury 
caused  by  wrongful  delay  in  shipping  a  still  worm  for  a  turpentine 
distillery,  including  not  only  the  loss  sustained  by  the  idleness  of 
hands  but  that  occasioned  by  waste  in  the  running  over  of  crude 

17.  Bouiland  v.  Choctaw,  O.  &  O.  Co.  53  N.  C.  235,  78  Am.  Dec.  277; 
R.  Co.,  90  Tex.  407,  90  S.  W.  483,  122  Rockv  Mount  Mills  w.  Wilmington  & 
A.  S.  R.  647,  3  Ii.R.A.(N.S.)  1111.      W.  Railroad  Co.,  119  N.  C.  093,  25 

18.  Priestly  tj.  Northern  Indiana  &  S.  E.  854,  56  A.  S.  R.  682;  Harper 
C.  Railroad  Co.,  26  III.  205,  79  Am.  Furniture  Co.  v.  Southern  Exp.  Co., 
Dec.  369  and  note.  148  N.  C.  87,  62  S.  E.  145,  128  A. 

19.  Priestly  v.  Northern  Indiana  &  S.  R.  588,  30  L.R.A.(N.S.)  483  and 
C.  R.  Co.,  26  III.  205,  79  Am.  Dec.  note. 

ItfiO;  Swift  River  Co.  v.  Fitchburg  R.  1.  Foard  v.  Atlantic  &  N.  C.  R. 
Co.,  169  Ma-ss.  326,  47  N.  E.  1015,  Co.,  53  N.  C.  235,  78  Am.  Dec.  277; 
61  A.  S.  R.  288;  American  Exp.  Co.  Harper  Furniture  Co.  v.  Southern 
V.  Jennings,  86  Miss.  329,  38  So.  374,  Exp.  Co.,  148  N.  C.  87,  62  S.  E.  145, 

109  A.  S.  R.  708;  Traywick  v.  South-  128  A.  S.  R.  588,  30  L.R.A.(N.S.) 
ern  R.  Co.,  71  S.  C.  82,  50  S.  E.  5.49,  483  and  note. 

110  A.  S.  R.  563.  2.  Hadlev  «.  Baxendale,  9  Exch.  341, 
117  A.  S.  R.  479  note.                    23  L.  J.  Exch.  179,  18  Jur.  358,  5 

20.  Foard  v.  Atlantic  &  N.  C.  R.  Eng.  Rul.  Gas.  502. 
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gum  from  the  tree  boxes.*  When  machinery  is  totally  lost,  or  damaged 
so  as  to  be  useless,  in  transportation,  the  usual  rule  applies  that  re- 
covery is  limited  to  the  value  of  the  goods,^  and  where  no  notice  of 
the  circumstances  is  chargeable  to  the  carrier  the  value  of  ite  use  is 
not  recoverable.* 

XVIII.  Pasties,  Pleading  and  Practice 

397.  To  Whom  Carrier  Is  Liable  in  General. — ^The  question  as  to 
who  is  the  proper  party  plaintiff  in  an  action  against  a  carrier  for  the 
loss  of  or  injury  to  goods  entrusted  to  it  for  transportation  seems  to 
have  disturbed  the  judicial  mind  in  England  at  a  very  early  date  and 
has  since  resulted  in  considerable  confusion  among  the  authorities 
generally.  That  the  real  owner,  whether  consignor,*  consignee,  or 
neither  of  these,  as  for  instance,  a  bailor  of  the  consignor,'  may  sue 
for  such  a  loss  or  injury  on  proof  of  title  is  well  established,*  and  the 
later  English  doctrine  seems  to  be  that  an  action  can  be  maintained 
only  by  such  an  owner.'  In  this  country  the  point  has  been  various- 
ly determined  though  perhaps  there  is  not  such  a  great  conflict  when 
the  facts  of  the  cases  are  taken  into  consideration  as  would  at  first 
appear.  Where,  however,  a  person  has  neither  the  ownership,  nor 
any  special  property  right  or  beneficial  interest  in  the  goods  dam- 
aged or  lost,  it  seems  that  generally  he  will  be  denied  an  action.  Thus, 
it  has  been  held  that  a  borrower,*"  or  a  mere  agent,"  cannot  bring  an 
action  for  the  destruction  or  loss  of  property  since  he  has  no  special 
interest  therein  after  shipment.  So  a  bill  of  lading  unindorsed  and 
sent  to  one  in  a  letter,  containing  no  words  of  transfer,  will  not  sup- 
port an  action  by  the  holder.'*  But  where  the  purchaser  of  a  chattel, 
being  dissatisfied  with  it,  reships  it  to  the  seller,  and,  afterward,  the 
chattel  not  having  come  to  the  latter's  hands,  pays  him  for  it,  it  has 
been  held  that  the  purchaser  has  a  right  of  action  against  the  carrier 
for  its  loss  since  under  the  circumstances  of  the  case,  when  he  pays  for 
the  property  he  becomes  the  owner  thereof,  and  of  the  alleged  cause  of 

3.  Savannah,  F.  &  W.  R.  Co.  v.  22  L.R.A.  427  note;  36  L.R.A.(N.S.) 
Pritchard,  77  Ga.  412,  1  S.  E.  261,  69  note. 

4  A.  S.  R.  92.  9.  Pratt  v.  Northern  Pae.  Exp.  Co., 

4.  See  supra,  par.  386.  13  Idaho  373,  90  Pac.  341,  121  A.  S. 

5.  Thomas,  B.  &  W.  Manufacturing  R.  268,  10  L.R.A.(N.S.)  499;  South- 
Co.  V.  Wabash,  St.  L.  &  P.  Railway  em  Kansas  R.  Co.  v.  Morris,  100  Tex. 
Co.,  62  "Wis.  642,  22  N.  W.  827,  51  611,  102  S.  W.  396,  123  A.  S.  R.  834. 
Am.  Rep.  725.  10.  Lockhart  v.  Western  &  A.  R. 

6.  Blumenthal  v.  Brainerd,  38  Vt.  Co.,  73  Ga.  472,  54  Am.  Rep.  883. 
402,  91  Am.  Dec.  349  and  note.  11.  Thompson  v.  Fargo,  49  N.  T. 

7.  Elkins  v.  Boston  &  M.  R.  Co.,  188,  10  Am.  Rep.  342. 

19  N.  H.  337,  51  Am.  Dec.  184.  12.  Stone  v.  Swift,  4  Pick.  (Maas.) 

8.  Day  v.  Ridley,  16  Vt.  48,  42  Am.  389,  16  Am.  Dec.  349. 
Dec.  489. 
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action  for  its  1<^.^  Moreover^  where  a  person  has  possession  of,  and 
a  special  property  in  goods,  it  seems  that  he  may  maintain  an  action 

against  a  common  carrier  for  their  loss,  whether  some  other  person 
has  an  interest  in  them  or  not,*  and  in  such  a  case  it  appears  to  be 
beyond  question  that  a  recovery  by  one  such  person  will  bar  another 
action  for  the  same  cause.*  The  question,  however,  that  has  been, 
provocatave  of  most  discussion  in  the  courts  has  been  as  to  whether 
consignor  or  consignee  is  the  person  to  sue  for  a  loss,  injury,  or  non- 
delivery of  goods.  To  this  issue  it  will  therefore  be  well  to  give  more 
particular  attention  in  the  succeeding  paragraphs. 

398.  Right  of  Consignee  to  Sue. — On  the  ground  that  the  right  of 
action  belongs  to  the  owner  of  the  goods,  it  has  been  held  that  a  mere 
consignee  cannot  bring  a  suit  for  the  negligence  of  the  carrier,  or  the 
breach  of  the  carrier's  contract.*  However,  it  is  generally  found 
stated  in  the  books  that  the  consignee  is  prima  facie  the  person  entitled 
to  sue  for  an  injury  to  or  the  loss  of  a  shipment  of  goods,  and  this 
principle  holds  true  whether  or  not  in  the  particular  jurisdiction  the 
strict  view  is  entertained  that  the  owner  alone  can  bring  an  action, 
since  it  is  a  presumption  of  law  that  on  the  delivery  of  goods  to  a  com- 
mon carrier  the  title  thereto  vests  in  the  consignee,  and  this  presump- 
tion the  carrier  has  a  right  to  rely  on,  in  the  absence  of  express  notice 
from  the  consignor  to  the  contrary.*  Indeed,  where  the  property  is  re- 
ceived on  an  unconditional  and  unrestricted  consignment,  the  carrier 
not  only  may,  but  must,  treat  the  consignee  as  the  absolute  owner 
until  he  receives  notice  to  the  contrary.*  Moreover,  notwithstanding 
the  circumstance  that  title  to  the  goods  remains  in  the  consignor,  and 
this  fact  is  evident  to  the  carrier  from  the  invoices  themselves,  still  it 
has  been  held  that  where  the  bill  of  lading  provides  that  the  goods 
.shipped  are  to  be  delivered  to  the  consignee  or  his  assigns,  since  the 
contract  was  made  for  the  benefit  of  the  consignee,  he  may  sue  on  it, 

1.  Ralph  V.  Chicago  &  N.  W.  Ry.  44  Ala.  101,  4  Am.  Rep.  118;  Soutb- 
Co.,  32  Wis.  177,  14  Am.  Rep.  725.  em  Ry.  Co.  v.  Miko,  136  Ga.  272,  71 

5.  MayaU  V.  Boston  &  M.  R.  Co.,  19  S.  E.  241,  36  L.R.A.(N.S.)  68  and 
N.  H.  122,  49  Am.  Dec.  149.  note;  PraU  v.  Northern  Pacific  Ex- 

3.  White  V.  The  Mary  Ann,  6  CaL  prees  Company,  13  Idaho  373,  90 
462,  65  Am.  Dec.  523;  Pratt  v.  North-  Paf.  341,  121  A.  8.  B.  268,  10  L.R.A. 
em  Pae.  Esp.  Co.,  13  Idaho  373,  90  (N.S.)  499;  Dyer  «.  Great  Northern 
Pae.  341, 121  A.  S.  R.  268, 10  L.R.A.  Ry.  Co.,  51  Minn.  345,  63  N.  W.  714, 
(N.S.)  499;  Clote  v.  Chicago,  etc.,  R.  38  A.  S.  R.  506;  QrinneU-Collins  Co. 
Co.,  83  Kan.  333,  111  Pae.  431,  30  v.  lUinois  Cent.  R.  Co.,  109  Minn.  513, 
LJl.A.(N.S.)  1071;  Elkins  v.  Boston  124  N.  W.  377,  26  L.R.A.(N.S.)  437 
&  M.  R.  Co.,  19  N.  H.  337,  51  Am.  and  note;  Krolder  v.  Ellison,  47  N.  T. 
Dec.  184.  36,  7  Am.  Rep.  402. 

4.  See  Pratt  v.  Northern  Pac  Exp.  22  L.R.A.  428,  429  note. 

Co.,  13  Idaho  373,  60  Pac.  341,  121  6.  Pratt  v.  Northern  Pac.  Exp.  Co., 

A.  S.  R.  268,  10  L.R.A.(N.S.)  499  13  Idaho  373, 90  Pac.  341, 121  A.  S.  R. 

where  the  point  is  discussed.  268, 10  LJEt^.(N.S.)  409. 

6.  Southern  Exp.  Co.  v.  Caperton, 
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and  tl)e  carrier,  having  received  the  goodi«  under  agreement  to  de- 
liver them  to  him,  cannot  be  heard  to  question  his  right  to  maintain 
an  action  for  their  recovery.'  In  such  a  ease,  although  the  absolute 
or  general  owner  of  the  property  may  support  an  action  for  any  in- 
jury thereto  if  he  have  the  right  of  immediate  possession,  this  does 
not  necessarily  divest  the  right  of  the  consignee  to  sue,  notwithstand- 
ing he  has  never  had  the  actual  possession.*  And  in  general,  as  re- 
spects the  consignee,  it  may  be  said  that  his  ownership  need  not  be 
absolute  but  any  beneficial  interest  in  the  property  shipped  will  suffice 
to  support  an  action  for  its  injury  or  lo&s."  Moreover,  as  has  been 
heretofore  remarked,  he  is  always  presumed  to  possess  the  necessary 
ownership  until  the- contrary  is  shown.  But  where  it  appears  that  a 
consignee  has  no  special  or  general  property  in  goods  consigned  to 
him,  and  incurs  no  risk  from  their  transportation,  it  has  been  held 
that  he  cannot  maintain  against  the  carrier  an  action  ex  delicto  for 
loiis  (»r  damage  to  the  goods  in  transit.'*  It  has  been  held,  however, 
that  the  consignee  of  goods  may  sue  the  carrier  for  losses  he  has  sus- 
tained througii  negligent  delay  in  their  transmission,  although  he  re- 
fuses to  accept  them  because  n(tt  sooner  delivered  and  notwithstanding 
the  fact  that  title  may  have  been  retained  by  the  consignor.** 

399.  Rigbt  of  Consignor  to  Sne. — Of  course,  as  has  been  already 
seen,  proof  that  the  consignor  is  the  owner  of  goods  shipped  entitles 
him  to  maintain  an  action  against  a  carrier  for  their  loss.**  But  the 
question  which  has  aroused  most  discussion  is  whether  or  not  tlie  ship- 
per or  consignor  can  maintain  an  action  against  a  common  carrier  for 
damages  done  to  goods  after  they  have  been  received  by  such  carrier 
for  the  purpose  of  carriage,  and  before  they  have  been  delivered  to 
and  received  by  the  consignees,  when  the  shipper  or  consignor  had 
no  right  of  property,  general  or  special,  in  the  goods,  and  no  right  or 
interest  in  their  safe  carriage,  except  that  arising  from  the  bill  of  lad- 
ing. The  English  rule,  as  has  been  adverted  to,  is  that  the  shipper  or 
con.-'ignor  must,  to  maintain  an  action,  be  the  owner  of  tlie  property.*' 

7.  Griffith  v.  Ingledew,  6  Serg.  &  R.      22  L.R.A.  428,  429  note. 

(Pa.)  429,  9  Am.  Dec.  444.  10.  Southern  Ry.  Co.  v.  Miko,  136 

8.  See  Pratt  v.  Northern  Pae.  Exp.  Ga.  272,  71  S.  E.  241,  36  L.R.A.(N.S.) 
Co.,  13  Idaho  373,  90  Pac.  341,  121  68. 

A.  S.  R.  268,  10  L.R.A.(N.S.)  499,  11.  Clute  v.  Chicaffo.  R.  I.  &  P. 

where  this  point  is  discussed.  Railway  Company,  83  Kan.  333,  111 

9.  Missouri  Pae.  R.  Co.  v.  Pern-  Pac.  431,  30  L.R.A.(N.S.)  1071  and 
Van  Zandt  Implement  Co.,  73  Kan.  note. 

295,  85  Pac.  408,  87  Pac.  80,  117  A.  12.  Hand  v.  Bavnes,  4  Whart  (Pa,) 

S.  R.  468,  9  Ann.  Cas.  790,  6  L.R.A.  204,  33  Am.  Dec.  54;  Turney  v.  Wil- 

(N.S.)   1058;  Grinnell-Collins   Com-  son,  7  Yerg.  (Tenn.)  340,  27  Am.  Dec. 

pany  ti.  Illinois  Central  Railwav  Com-  515  and  note;  Blumenthal  c,  Brainerd, 

pany,  109  Minn.  513,  124  N.  W.  377,  38  Vt.  402,  91  Am.  Dee.  349. 

26  L.R.A.(N.S.)  4.S7  and  note;  Valle  22  L.R.A.  427,428  note. 

V.  Cerre's  Adm'r,  36  Mo.  575,  88  Am.  13.  See  supra,  par.  397. 
Dec.  161. 
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In  this  country  one  line  of  cases  holds  that,  since  the  shipper  or  con- 
signor has  parted  with  all  interest  in  the  property,  he  cannot  be  in- 
jured by  the  failure  of  the  common  carrier  to  perform  its  duty,  or  to 
keep  its  contract,  and  the  consignee  or  owner  alone  can  maintain  the 
action.**  Another  line  of  cases  holds  that,  inasmuch  as  the  contract 
for  shipment  was  made  by  the  shipper  or  consignor,  he  has  the  riglit 
to  maintain  such  action,  because  the  carrier  agreed  with  him  to  carry 
the  goods  safely,  and  within  a  reasonable  time,  and  the  action  is  for 
ilie  breach  of  that  agreement,  the  question  in  whom  property  in  the 
goods  resides  being  regarded  as  immaterial.**  And  where  a  consignor 
having  made  a  specif  contract,  has  acquired  an  interest  in  the  safe 
delivery  of  goods  shipped,  although  some  of  tlie  authorities  while  al- 
lowing him  an  action  in  assumpsit  on  the  contract  deny  to  him  the 
right  to  bring  an  action  on  the  case  for  a  loss  or  injury  to  goods,  with- 
out showing  a  general  or  special  property  in  them,**  it  seems  that 
it  is  immaterial  whether  he  brings  an  action  ex  contractu  or  ex  d&- 
/ic(o."  Nor,  despite  some  intimations  to  the  contrary,**  does  it 
appear  to  be  material  whether  the  freight  has  been  or  is  to  be  paid  by 
the  consignor  or  another.'*  That  the  shipper  named  in  a  bill  of  lad- 
ing may  sue  the  carrier  for  an  injury  to  the  goods,  although  he  has 
no  property,  general  or  special,  therein,  seems  to  be  the  better  rule, 
since  the  shipper  is  a  party  in  interest  to  the  contract,  and  it  does  not 
lie  with  the  carrier,  who  made  the  contract  with  him,  to  say,  upon  a 
breach  of  it,  that  he  is  not  entitled  to  recover  the  damages,  unless  it 
be  shown  that  the  consignee  objects;  for,  without  that,  it  will  be  pre- 
Humed  that  the  action  was  commenced  and  prosecuted  with  the 
knowledge  and  consent  of  the  consignee,  and  for  his  benefit  Also, 
it  may  be  observed  that,  even  where  there  was  no  bill  of  lading,  nor 
other  writing  evidencing  a  contract,  it  has  been  held  that  a  consignor 
who  delivers  goods  to  a  carrier  can  maintain  an  action  of  contract 
against  it  for  their  loss,  altliough  he  has  no  interest  in  the  property 
shipped  if  there  is  no  relation  between  the  carrier  and  the  consignee 
other  than  that  which  results  from  the  carrier's  possession  of  the 
goods;  and  where  such  an  action  is  allowed  it  seems  that  he  can  re- 

X4.  Capehart  «.  Furman  Farm  Imp.  R.  Co.,  92  Va.  102,  22  S.  E.  815,  29 
(^o.,  103  Ala.  en,  16  So.  627,  49  A.  L.R.A,  578. 
K.  R.  «0;  Potter  v.  Lansing,  1  Johns.      ^  L.R.A.  428  note. 
(N.  Y.)  215,  3  Am.  Dee.  310  and  note.     16.  27  Am.  Dec.  518  note. 

15  Southern  Ry.  Co.  tj.  Miko,  136  17.  Spence  v.  Norfolk  &  W.  R.  Co., 
(}a.  272,  71  S.  E.  241,  36  L.R.A.(N.S.)  92  Va.  102,  22  8.  E.  815,  29  L.R.A. 
()8;  Southern  Exp.  Co.  r.  Craft,  49  578. 

Miss.  480,  19  Am.  Rep.  4;  Krulder  «.      18.  27  Am.  Dec.  518  note. 
Ellison,  47  N.  Y.  36,  7  Am.  Rep.      19.  Spence  «.  Norfolk  &  W.  R.  Co., 
402    (discussed    but    not   decided);  92  Va.  102,  22  S.  E.  815,  39  L.R.A. 
Southern  Kansas  R.  Co.  v.  Morris,  578. 

100  Tex.  611,  102  S.  W.  396,  123  A.  20.  Hooper  v.  Chicago  &  N.  W.  Ry. 
S.  R.  834:  Spence  u.  Norfolk  &  W.  Co.,  27  Wis.  81,  9  Am.  Bop.  430. 
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cover  the  full  value  of  the  property,  if  no  action  against  the  carrier 
has  been  commenced  by  the  consignee,  although  of  course  he  will  hold 
the  proceeds  in  trust  for  the  consignee's  indemnity.^ 

400.  True  Doctrine  as  to  Proper  Party  Plaintiff. — A  study  of  the 
circumstances  under  which  a  right  of  action  is  given  to  the  consignee 
and  consignor  will  lead  to  at  least  one  conclusion,  namely,  that  where 
the  consignor  has  sued,  the  courts  seem  generally  to  have  held  that 
he  was  a  proper  party  and  could  maintain  his  action,  and  where  the 
consignee  has  sued,  they  also  seem  to  have  generally  sustained  him. 
Hence,  the  apparent  confusion  in  the  courts  as  to  just  who  is  the 
proper  party  plaintiff.  However,  be  it  said,  the  real  conflicts  are  not 
numerous,  and  many  of  the  apparent  differences  of  judicial  opinion 
and  most  of  the  confusion  springing  therefrom  are  the  result  of  fal- 
lacious and  illogical  reasoning,  due  largely  to  the  fact  that  in  such 
cases  the  courts  have  treated  the  question  from  the  standpoint  of  the 
relation  existing  between  the  shipper  and  consignee  in  reference  to  the 
ownership  and  right  of  possession  of  the  property,  instead  of  consider- 
ing the  true  question  of  the  relation  the  carrier  sustains  to  each  of 
these  parties  respectively,  an  element  heretofore  considered.*  Any 
difference  or  diversity  of  interest  that  may  arise  between  the  consignor 
and  consignee  can  in  no  respect  concern  the  carrier  so  long  as  it  is 
protected  against  responding  for  the  property  more  than  once.  The 
ownership  may  be  general  and  unqualified,  or  special  and  limited; 
the  right  of  possession  may  be  absolute  or  contingent;  or  there  may  be 
a  special  contract  for  the  transportation  of  the  goods;  in  any  one  of 
these  instances  the  interest  would  be  sufficient  on  which  to  found  an 
action  in  the  absence  of  the  assertion  of  a  superior  right  in  another.' 
The  true  premise  on  which  to  base  any  inquiry  as  to  the  proper 
party  plaintiff  is,  therefore,  that  both  the  consignor  and  the  con- 
signee may  have  an  interest  in  the  goods  or  their  safe  transportation 
in  which  event  either  may  sue;  but  the  success  of  the  demand  and 
claim  of  one  apparently  entitled  to  possession  as  against  the  carrier 
will  relieve  the  carrier  from  further  responsibility  even  to  one  having 
a  better  right.^  Furtliermore,  under  statutes  existing  in  many  juris- 
dictions if  there  is  any  question  or  doubt  as  to  the  parly  to  whom  the 
carrier  is  liable,  all  necessary  parties  may  be  brought  in  and  required 

1.  Finn  v.  Western  R,  Corp.  112  all  the  cases  in  regard  to  carriers  seem 
Mass.  524,  17  Am.  Rep.  128.  to  be  determined  on  common  law  prin- 

2.  See  supra,  par.  398,  399.  ciples.    G4  L.R.A.  617  note. 

3.  Pratt  V.  Northern  Pac.  Exp.  Co.,  4.  Mayall  v.  Boston  &  M.  R.  Co., 
13  Idaho  373,  90  Pac.  341,  121  A.  S.  19  N.  H.  122,  49  Am.  Dec.  149; 
R.  268,  10  L.R.A.(N.S.)  499.  Spence  v.  Norfolk  &  W.  R.  Co.,  92 

It  may  also  be  noted  that  notwith-  Va.  102,  22  S.  E.  815,  29  L.R.A.  578; 
standing  the  common  statutory  provi-  36  L.R.A.(N.S.)  68  note.    See  also 
sion  requiring  actions  to  he  brouglit  aupra,  par.  397, 
by  the  real  party  in  interest,  nearly 
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to  set  up  their  interests,  and  thereby  determine  the  respective  rights 
and  effectually  protect  the  defendant  from  the  possibility  of  the  asser- 
tion of  further  claim  by  other  parties.' 

401.  Action  by  Insurance  Company  against  Carrier. — As  a  general 
proposition  it  may  be  stated  that  an  insurance  company  that  has  paid 
to  an  owner  the  value  of  goods  lost  while  in  a  carrier's  custody  is  en- 
titled to  be  subrogated  to  the  right  of  the  assured  against  the  carrier 
where  the  latter  is  primarily  liable.*  But  as  the  right  of  action  against 
another  person,  the  equitable  interest  in  which  passes  to  the  insurer, 
is  only  that  which  the  assured  has,  it  follows  that  if  the  latter  has  no 
such  right,  none  passes  to  the  insurer.'  Therefore  any  lawful  stipu- 
lation between  the  owner  and  the  carrier  of  the  goods  limiting  the 
risks  for  which  the  carrier  shall  be  answerable,  or  the  time  of  mak- 
ing the  claim,  or  the  value  to  be  recovered,  applies  to  any  suit 
brought  by  the  insurer  in  the  right  of  the  assured,  against  the  carrier; 
as,  for  instance,  if  the  contract  or  carriage  expressly  exempts  the  car- 
rier from  liability  for  loiwes  by  lire,  or  requires  claims  against  the 
carrier  to  be  made  within  three  months,  or  fixes  the  value  for  which 
the  carrier  shall  be  responsible.*  Moreover,  as  the  law  permits  a 
common  carrier  to  have  shipments  insured  against  the  usual  perils  and 
to  recover  for  any  loss  therefrom,  even  though  they  are  caused  by  the 
negligence  of  his  own  servants,'  it  results  that  a  stipulation  in  a  bill  nf 
lading  allowing  the  carrier  the  benefit  of  any  insurance  procured  by 
the  owner  is  valid  as  between  the  parties,  although  the  loss  be  occa- 
sioned by  the  negligence  of  the  carrier  or  his  agent;  and  in  such  a 
case  in  the  absence  of  fraudulent  concealment  or  misrepresentation, 
it  seems  that  the  insurer  can  maintain  no  action  against  the  carrier, 
on  any  terms  inconsistent  with  the  stipulation.'* 

402.  Action  against  Connecting  Carriers  on  Joint  Liability. — 
While  the  general  rule  is  that  a  common  carrier  is  not  liable  for  the 
negligence  or  default  of  a  connecting  carrier     where  two  connecting 

5.  Pratt  V.  Northern  Pac.  Exp.  Co.,  8.  Phenix  Ins.  Co.  v.  Erie  &  W. 
13  Idaho  373,  90  Pac.  341,  121  A.  S.  Transp.  Co.,  117  U.  S.  312,  6  S. 
R.  268,  10  L.R.A.(N.S.)  499.  Ct.  750,  1176,  29  U.  S.  (L.  ed.)  873. 

6.  Mobile  &  M.  Ry.  Co.  v.  Jurey,  For  a  consideration  of  what  stipu- 
111  U.  S.  584,  4  S.  Ct.  566,  28  U.  S.  lations  between  a  shipper  and  carrier 
(L.  ed.)  527;  Inman  v.  South  Caro-  limiting  the  latter's  liability  are  valid, 
lina  Ry.  Co.,  129  U.  S.  128,  9  S.  Ct.  see  aupra,  par.  230  et  seq. 

249,  32  U.  S.  (L.  ed.)  612;  Willock  9.  See  s«pra,  par.  306. 

V.  Pennsylvania  R.  Co.,  166  Pa.  Si.  10.  Phcenix  Ins.  Co.  v.  Erie  &  W. 

184,  30  Atl.  948,  45  A.  S.  R.  674,  27  Transp.  Co.,  117  U-  S.  312,  6  S.  Ct. 

L.R.A.  228;   Deming  v.   Merchants'  750,  1176,  29  U.  S.   (L.  ed.)  873; 

Cotton-press  &  Storage  Co..  90  Tenn,  Liverpool   &   G.   W.   Steam   Co.  v. 

306,  17  S.  W.  89,  13  L.R.A.  518.  Phenix  Ins.  Co.,  129  U.  S.  397,  9  S. 

7.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Ct.  469,  32  U.  S.  (L.  ed.)  788. 
Commercial  Union  Ins.  Co.,  139  U.  S.  11.  See  supra,  par.  328. 
223,  11  S.  Ct.  554,  35  U.  S.  (L.  ed.) 
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carriers  are  both  guilty  of  an  efficient  and  proximate  cause  of  injury 
to  goods  shipped  over  their  lines,  either  or  both  may  be  held  respon- 
sible therefor.'*  Their  relative  negligence  is  inmiaterial  where  both 
are  liable  for  the  injury  occasioned  in  transporting  the  goods,**  and 
in  an  action  against  either  of  them  the  court  will  disregard  any  ar- 
rangements made  among  themselves,  shifting  or  apportioning  the 
loss  between  them."  Thus,  if  goods  are  shipped  "in  bond"  over  con- 
necting lines,  and  both  carriers  participate  in  taking  them  out  of  bond 
in  disregard  of  shipping  instructions,  thereby  rendering  them  of  less 
value  and  causing  a  loss  at  the  place  of  destination,  the  liability  for 
the  actual  damages  is  solidary  as  between  the  two  carriers.'*  Where 
the  evidence  does  not  show  which  one  of  several  connecting  carriers 
is  at  fault,  under  certain  circumstances,  an  action  may  be  brought 
against  any  of  them.  This  is  illustrated  by  the  well  established  rule 
that  where  there  has  been  a  contract  for  continuous  carriage  of  goods 
over  a  line  composed  of  different  and  connecting  carriers  and  the  goods 
are  shown  to  have  passed,  under  such  contract,  into  the  hands  of  the 
initial  carrier  in  good  condition,  yet  reached  their  destination  in  bad 
condition,  the  shipper  will  have  a  prima  facie  right  of  action  against 
any  one  of  the  carriers  in  whose  custody  the  goods  are  proven  to 
have  been.'* 

403.  Action  against  Carriers  on  Several  Liability. — An  initial 
carrier  is  usually  considered  responsible  for  a  loss  sustained  by  the 
consignor  as  a  natural  and  proximate  result  of  its  negligence,  al- 
though the  negligence  of  a  connecting  carrier  may  have  combined 
with  that  of  the  first  carrier  to  produce  the  loss."  The  mere  fact 
that  some  other  carrier  was  negligent  does  not  change  the  rule,  since 
each  or  both  are  liable,  when  the  acts  of  each  are  efficient  and  proxi- 
mate causes  of  the  injury.**  Where  the  injury  to  goods  passing  over 
the  lines  of  connecting  carriers  was  occasioned  by  a  particular  one  of 
several  connecting  carriers  the  shipper  may  bring  his  action  directly 
against  the  carrier  committing  the  injury,  or  against  the  one  that 
undertook  to  transport  the  goods.*"    Although  a  final  carrier  of  a  con- 

12.  St.  Louis,  etc.,  Ry.  Co.  v.  Cool-  Eiehbeig,  100  Md.  211,  71  Atl.  !)93, 
idge,  73  Ark.  112,  83  S.  W.  333,  108  130  A.  S.  R.  524;  Harper  Furniture 
A.  S.  R.  21,  3  Ann.  Cas.  582,  67  L.R.A.  Co.  v.  Southern  Exp.  Co.,  144  N.  C. 
555.  639,  57  S.  E.  458,  12  Ann.  Cas.  924. 

13.  St.  Louis,  etc.,  R.  Co.  v.  Cool-  As  to  the  presumptioiiK  in  such  cases, 
idge,  73  Ark.  112,  83  S.  W.  333,  108  see  supra,  par.  383-385. 

A.  S.  R.  21,  3  Ann.  Cas.  582,  67  17.  See  supra,  par.  332. 

L.R.A.  555.  18.  St.  Lonis,  I.  M.  &  S.  R.  Co. 

14.  Sisson  V.  Cleveland  &  T.  R.  Co.,  v.  CooU^ge,  T.i  Ark.  112,  83  S.  W. 
14  Mich.  489,  90  Am.  Dec.  252.  333,  108  A.  S.  R.  21,  3  Ann.  Cas. 

15.  Smith  r.  New  Orleans,  etc.,  R.  582,  67  L.R.A.  5.55. 

Co.,  106  La.  11,  30  So.  265,  87  A.  S.  19.  Independence  Mills  Co.  v.  Bur- 
R.  285,  54  L.R.A.  923.  lingtoii,  C.  R.  &  N.  Railway  Co.,  72 

16.  Mereliauts',  etc,  Transp.  Co.  v.  la.  535,  34  N.  W.  320,  2  A.  S.  R.  258; 
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necting  line  cannot  ordinarily  be  held  liable  for  the  negligent  loss 
of  goods  by  a  prior  carrier  of  the  same  line,"  an  action  may  be 
brought  for  the  entire  loss  against  the  last  of  a  succession  of  carriers, 
where  from  the  evidence  it  is  impossible  to  say  that  no  part  of  the 
injury  occurred  after  delivery  to  the  defendant.* 

404.  Privity  of  Contract  as  Affecting  Right  of  Action. — In  tlic 
United  States  an  action  may  be  brought  by  the  consignor  or  con- 
signee '  against  an  intermediate  or  connecting  carrier  for  any  loss 
which  occurs  through  its  fault,  after  the  goods  have  come  into  its 
possession,*  whether  there  is  an  express  contract  or  not.*  The  theory 
upon  which  the  connecting  carrier  is  held  liable  for  his  own  default 
or  misfeaSMice  to  tiie  owner  is  that  the  receiving  carrier  is  the  agent 
of  the  owner  to  forward  and  deliver  to  the  next  succeeding  or  connect- 
ing carrier,  who  in  turn  becomes  the  apent  of  the  principal,  and  not 
the  subagent  of  the  first  agent.*  Tlie  law  thus  implies  sufficient 
privity  between  the  shipper  and  the  connecting  carrier  to  enable  tlie 
shipper  to  maintain  an  action  against  such  carrier  on  the  contract.* 
The  English  courts,  however,  restrict  the  owner  to  a  right  of  action 
against  the  receiving  carrier,  on  the  idea  that  there  is  no  privity  of 
contract  between  the  connecting  carrier  and  the  shipper  or  owner.' 

405.  Necessity  of  Notice  to  Carrier  before  Suit. — ^It  is  general!} 
held  that  the  shipper  must  allege  and  prove  that  he  has  himself  com- 
plied with  all  the  provisions  and  requirements  of  the  contract  of  car- 
riage which  are  conditions  precedent  to  his  recovery,  including  the 
giving  of  notice  of  lo»i  or  damage  within  the  specified  time.^  In 
some  jurisdictions,  however,  tlie  failure  of  the  plaintiff  to  give  formal 
written  notice  of  his  loss  or  intention  to  demand  compensation  does 
not  amount  to  an  absolute  bar  to  recovery.  The  object  of  such  a 
stipulation  is  considered  as  being  not  to  relieve  the  carrier  from  its 

Missouri  Pac.  Ry.  Co.  v.  Twiss,  35  International,  etc.,  R.  Co.  r.  Tisdale, 

Neb.  267,  53  N.  *W.  76,  37  A.  S.  R.  74  Tex.  8,  11  S.  W.  900,  4  L.R.A.  54.'j. 

437.  31  L.R.A.(N.S.)  3  note. 

20.  Lowenburg  v.  Jones,  56  Miss.  4.  Cavallaro  v.  Texas  &  P.  Ry.  Co., 

(i88,  31  Am.  Rep.  379.  110  Cal.  348,  42  Pac.  918,  53  A.  S.  R. 

1.  Colbath:  V.  Bangor,  etc.,  R.  Co.,  94. 

10.')  Me.  379,  74  Atl.  918, 134  A.  S.  R.  5.  Cavallaro  v.  Texas  &  P.  Ry.  Co., 

569.  110  Cal.  348,  42  Pae.  918,  52  A.  S  R. 

As  to  the  presumptions  that  loss  94;  Lowenburg  r.  Jones,  56  Miss.  688, 

was  occasioned  by  the  last  of  a  series  31  Am.  Rep.  379. 

of  connecting  carriers  see  supra,  par.  6.  HalUday  v.  St.  Louis,  K.  C.  & 

383,  N.  Railway  Co.,  74  Mo.  159,  41  Am. 

2.  See  supra,  par.  397  et  seq.  Rep.  309. 

3.  Packard  v.  Taylor,  35  Ark.  402,  7.  Lowenburg  w.  Jones,  56  Miss.  (588, 

3i 
M. 
A. 

V.  St.  Louis,  K.  C.  &  N.  Railway  Cora-  note, 
pany,  74  Mo.  159,  41  Am.  Rep.  300; 


3.  Packard  v.  Taylor,  iii)  Ark.  Wi,  t.  i^owcnuurg  w.  jones,  oo  miss,  doo, 

17  Am.  Rep.  37;  Fisher  v.  Boston  &  31  Am.  Rep.  379. 

14.  R.  Co.,  99  Me.  338,  59  Atl.  532, 105  8.  17  L.R.A.(N.S.)  643  note;  9  Ann. 

1.  S.  R.  283,  68  L.R.A.  390;  Halliday  Cas.  23  note;  Ann.  Cas.  1914A  235 
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liability,  but  simply  to  give  it  such  notice  as  will  enable  it  by  proper 
investigation  to  protect  itself  against  unjust  claims Even  where  the 
giving  of  a  notice  is  essential  it  has  been  held  that  it  is  not  necessary 
to  allege  compliance  with  the  terms  of  such  a  stipulation,  since  the 
omission  of  the  notice  is  a  defense  to  be  raised  by  the  answer.'"  If  a 
bill  of  lading  expressly  requires  that  notice  of  loss  must  be  given  to 
the  agent  at  the  point  of  delivery,  an  intermediate  carrier  who  is  sued 
cannot  complain  that  no  notice  of  the  loss  was  given  to  it,  where  it 
had  full  knowledge  of  th6  facts.^* 

406.  Form  of  Action. — While  there  are  many  cases  which  hold 
that  an  action  must  be  brought  on  the  written  contract  of  shipment, 
still  the  better  rule  is  that  a  shipper  is  not  obliged  to  declare  on  a 
special  contract  when  he  contends  that  the  carrier  has  been  guilty 
of  some  neglect  of  duty  on  account  of  which  he  is  liable  notwith- 
standing the  provisions  of  the  contract.  A  special  contract,  when 
exacted  by  a  carrier,  is  a  defensive  weapon,  to  be  made  use  of  by  the 
carrier  when  sued  by  the  shipper  for  any  alleged  derelictiwa  of  duty 
against  which  it  was  designed  to  afford  protection.  A  reading  of  the 
cases  which  hold  the  contrary  view  will  disclose  the  fact  that  judges 
of  acknowledged  ability  have  been  guided  by  the  old  rules  of  plead- 
ing rather  than  the  liberal  rules  of  the  reformed  procedure.**  But 
when  a  carrier  has  by  a  special  contract  limited  his  liability  so  as  to  be- 
come a  private  carrier,  he  cannot  be  declared  against  as  a  common 
carrier.  He  can  only  be  held  liable  on  his  contract.**  Where  there 
has  been  a  deviation  from  the  proper  route  there  is  some  confusion 
as  to  the  ground  on  which  the  shipper  may  sue.  It  has  been  stated 
that  in  such  a  case  the  shipper  may  recover  on  an  implied  contract 
arising  out  of  the  fact  of  shipment  On  the  other  hand,  it  has  been 
suggested  that  in  such  a  case  the  carrier  has  been  guilty  of  conver- 
sion of  the  goods  and  is  liable  in  trover.'* 

407.  Necessary  Allegations  in  Pleading. — Very  little  need  be  said 
with  reference  to  pleading  in  an  action  against  a  carrier  for  loss  of 
or  injury  to  goods  shipped.  The  facts  essential  to  a  recovery  must 
be  alleged,  and  the  general  treatment  heretofore  given  states  the  ele- 
ments and  grounds  of  liability.  So  far  as  mere  formal  matters  with 
reference  to  pleading  are  concerned,  they  will  be  treated  elsewhere." 

9.  Hinkle  v.  Southern  RaUway  Co.,  S.  E.  894,  83  A.  S.  R.  675. 

126  N.  C.  932,  36  S.  E.  348,  78  A.  S.  12.  Bartelt  v.  Oregon  R.  &  Nav.  Co., 
R.  685.  57  Wash.  16,  106  Pac.  487,  135  A.  S. 

10.  Hoye  v.  Pennsylvania  R.  Co.,  R.  050. 

191  N.  Y.  101,  83  N.  E.  580,  14  Ann.  13.  Kimball  v.  Rutland  &  B.  R.  Co., 

Cas.  414  and  note,  17  Lil.A.(N.S.)  26  Vt.  247,  62  Am.  Dec.  567. 

641  and  note.  14.  McKahan  v.  American  Exp.  Co., 

9  Ann.  Cas.  23  note.  209  Mass.  270,  95  N.  E.  785,  Ann. 

11.  Gwyn  Harper  Mfg.  Co.  «.  Caro-  Cas.  1912B  612,  35  L.R.A.(N.S.)  104fi. 
Una  Cent  B.  Co.,  128  N.  C.  280,  38  16.  See  Pleadikq. 
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A  plaintiff  relying  on  the  provisions  of  a  statute  regulating  the  lia- 
bility of  connecting  carriers  and  changing  the  rules  of  the  common 
law  should  put  defendants  on  notice  by  proper  allegations.  It 
has  also  been  held  that  in  an  action  against  a  common  carrier  to  r&- 
cover  damages  for  delay  in  the  delivery  of  freight  under  a  bill  of 
lading  silent  as  to  time  of  delivery,  the  declaration  should  contain 
appropriate  allegations  concerning  the  duty  of  the  carrier.*' 


C.  CARRIERS  OF  LIVE  STOCK 

XIX.  Receipt,  Transportation  and  Delivery 

408.  Preliminary  Statement. — The  rights,  duties  and  liabilities  of 
shippers  and  carriers  of  live  stock,  in  so  far  as  they  present  no  distinc- 
tive features  because  of  the  nature  of  the  shipment,  have  already  been 
cousidered.**  It  therefore  remains  to  consider  the  principles  of  law 
which  relate  particularly  and  peculiarly  to  the  carriage  of  live  stock. 
To  tliis  subject  this  division  is  devoted. 

409.  Carriers  of  Live  Stock  as  Common  Carriers;  Duty  to  Carry. — 
Tlie  decisions  are  not  exactly  uniform  on  the  question  whether  the 
common  law  liabilities  of  carriers  attach  to  railway  and  transportation 
companies  in  receiving  and  transporting  live  stock.  The  clear  weight 
of  authority,  however,  is  that  in  the  transportation  of  live  stock  the 
liabilities  of  a  common  carrier  attach,"  except  so  far  as  the  duties 
and  responsibilities  of  a  carrier  may  legally  be  modified  by  special 


16.  Western  ft  A.  R.  Co.  «.  Exposi-  115  S.  W.  184,  117  S.  W.  270.  133 
tion  Cotton  HUIs,  81  Oa.  622,  7  S.  E.  A.  S.  B.  241 ;  Baltimore  &  O.  R.  Co. 
916,  2  LJIJI.  102.  V.  Dever,  U2  Md.  296,  75  Atl.  352, 

17.  CfmtriU  R.  &  B.  Co.  v.  HasBd-  21  Ann.  Cas.  169,  26  L.R.A.(N.S.) 
kus,  91  Ga.  382,  17  S.  E.  838,  44  A.  712;  Smith  v.  New  Haven  &  N.  B. 
S.  R.  37.  Co.,  12  AUen  <Mass.)  531,  90  Am. 

18.  See  supra,  par.  137  et  acq.  Dee.  166;  Evans  r.  Fitebburs  B.  Co., 

19.  East  Tennessee,  V.  &  G.  B.  Co.  Ill  Uass.  142, 15  Am.  Bep.  19;  Bfoul- 
V.  Johnston,  75  Ala.  596,  51  Am.  Rep.  ton  v.  St.  Paul,  M.  &  M.  By.  Co.,  31 
489;  Atlantic  Coast  Line  B.  Co.  v.  Minn.  85, 16  N.  W.  497,  47  Am.  Rep. 
Bice,  169  Ala.  365,  52  So.  918,  Ann.  781;  Chicagfo,  B.  I.  &  P.  R.  Co.  v. 
Caa.  1912B  389,  29  L.B.A.tN.S.)  Witty,  32  Neb.  275,  49  N.  W.  183,  29 
1214;  Agnew  v.  The  Contra  Costa,  27  A.  S.  B.  436;  Cleve  v.  Chicago,  B. 
Cal.  425,  87  Am.  Dee.  87;  Suramerhn  &  Q.  B.  Co.,  77  Neb.  166,  108  N.  W. 
V.  Seaboard  Air  Line  Ry.,  56  Fla.  982,  124  A.  S.  R.  837,  15  Ann.  Cas. 
687,  47  So.  557,  131  A.  S.  R.  164,  19  33;  Mynard  v.  Syracuse.  B.  ft  N.  T. 
L.R.A.(N.S.)  191;  Atlantic  Coast  Une  B.  Co.,  71  N.  T.  180,  27  Am.  Rep. 
B.  Co.  V.  Coachman,  59  Fla.  130,  52  28;  Welsh  v.  Pittsbni^,  Ft.  W.  ft  G. 
So.  377,  20  Ann.  Cas.  1047;  Central  R.  Co.,  10  Ohio  St  65,  75  Am.  Dee, 
of  Georgia  R.  Co.  v.  Hall,  124  Ga.  490;  Bamberg  v.  Soath  Carolina  R. 
322,  52  S.  E.  679,  110  A.  S.  R.  170,  Co.,  9  8.  C.  61,  30  Am.  Rep.  13;  Gulf, 
4  Ann.  Cas.  128,  4  L.R.A.(N.S.)  898;  C.  ft  S.  F.  By,  Co.  v.  Trawick,  68  Tex. 
Kansas  Pac.  Ry.  Co.  v.  Nichols,  9  314. 4  S.  W.  567, 2  A.  S.  B.  494;  Kim- 
Kan.  235,  12  Am.  Rep.  494;  Soufli-  ball  v.  Rutland  ft  B.  R.  Co.,  26  Vt. 
em  Exp.  Co.  v.  Fox,  131  Ky.  257,  247,  62  Am.  Dee.  667. 
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contract,***  and  on  undertaking  their  transportation,  a  carrier  as- 
sumes the  obligation  to  deliver  them  safely  against  all  contingencies, 
except  such  as  would  excuse  the  nondelivery  of  other  property."  It 
is  sometimes  provided  by  statute  that  the  liability  of  carriers  of  live 
stock  shall  be  the  same  as  prescribed  by  the  common  law.*  But  al- 
though in  most  jurisdictions  it  is  the  rule  that  a  carrier  of  live  stock 
assumes  all  the  duties  and  is  subject  to  all  the  liabilities  of  a  common 
carrier,  it  is  to  be  noted  that  the  nature  of  the  property,  the  inherent 
difficulties  of  its  safe  transportation  and  the  necessity  of  furnishing 
to  the  animals  food  and  water,  light  and  air,  and  protecting  them 
from  injuring  each  other,  impose  duties  in  many  respects  widely  dif- 
ferent from  those  devolving  on  a  carrier  of  goods.*  On  account  of 
this  difference  in  the  nature  of  the  freight  many  courts  have  declared 
that  carriers  of  live  stock  are  not  subject  to  the  strict  liability  of  com- 
mon carriers.'  Accordingly  the  rule  has  been  laid  down  that  a  com- 
mon carrier  is  an  insurer  of  the  safe  delivery  of  live  stock,  and  is  liable 
for  every  loss  which  cannot  be  attributed  to  the  act  of  God,  the  public 
enemy,  the  act  of  the  owner,*  or  the  vicious  propensities  or  inherent 
character  of  the  animals  themselves.*  This  last  exception  is  more 
apparent  than  real,  for  the  exemption  of  liability  for  injuries  arising 
from  the  propensities  or  vitality  of  the  animals  transported  can  equal- 
ly well  be  based  on  the  exception  to  the  liability  as  an  insurer  aris- 
ing from  the  inherent  qualities  of  the  article  transported.  At  com- 
mon law,  the  liability  of  the  common  carrier  is  dependent  on  the 
nature  of  the  thing  to  be  transported  and  the  extent  of  the  carrier's 
control  and  custody  of  it.  The  carrier  is  not  liable  for  losses  resulting 
from  the  perishable  character  of  the  freight,  or  from  its  ordinary 
deterioration  or  its  inherent  infirmity  or  tendency  to  decay.  Hence 

10  A.  S.  R.  765  note;  63  A.  S.  R.  130  A.  S.  R.  440  note. 

549  note;  130  A.  S.  R.  433  note;  4  3.  Couplaud  v.  Housatonic  R.  Co., 

L.R.A.  545  note.  61  Conn.  531,  23  Atl.  870,  15  L.R.A. 

20.  Summerlin  v.  Seaboard  Air  Line  534;  Stiles  v.  Louisville  &  N.  R.  Co., 
Ry.  56  Fla.  687,  47  So.  557.  131  A.  129  Ky.  175,  110  S.  W.  820,  130  A. 
S.  R.  164,  19  L.R.A.(N.S.)  191;  Kan-  S.  R.  429,  18  L.R.A.(N.S.)  86  and 
SOS  Pac.  R.  Co.  V.  Nichols,  9  Kan.  note;  Lindsley  v.  Chicago,  M.  &  St. 
235,  12  Am.  Rep.  494.  P.  Ry.  Co.,  36  Minn.  539,  33  N.  \V. 

63  A.  S.  R.  549  note.   See  also  infra,  7,  1  A.  S.  R.  692;  Lewis  v.  Pednsyl- 

par.  452  et  seq.  vania  R.  Co.,  70  N.  J.  L.  132,  56  Atl. 

21.  South  &  N.  A.  R.  Co.  V.  Hen-  128,  1  Ann.  Cas.  156;  Cragin  v.  New 
lein,  52  Ala.  606,  23  Am.  Rep.  578;  York  Cent.  R.  Co.,  51  N.  T.  61,  10 
Mynard  v.  Syracuse,  B.  &  N.  Y.  R.  Am.  Rep.  559. 

Co.,  71  N.  Y.'l80,  27  Am.  Rep.  28.  4.  Agnew  v.  The  Contra  Costa,  27 

1.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  CaL  425,  87  Am.  Dee.  87;  John 
Trawick,  68  Tex.  314,  4  S.  W.  567,  Schroeder  Lumber  Co.  v.  Chicago  &  N. 
2  A.  S.  R.  494.  W.  R.  Co.,  135  Wis.  575,  116  N.  W. 

2.  Lewis  V.  Pennsylvania  R.  Co..  70  179,  128  A.  S.  R.  1039. 
N.  J.  L.  132,  56  Atl.  128, 1  Ann.  Cas.  130  A.  S.  R.  436  note. 
156.  6.  See  infra,  par.  421. 
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that  principle  has  been  very  properly  appUed  to  the  transportation  of 
live  stock.*  The  doctrine  that  carriers  of  animals  are  liable  as  com- 
mon carriers,  in  the  absence  of  an  express  contract  limiting  liability, 
has  been  distinctly  and  unequivocally  rejected  in  Michigan.  In  that 
state  a  railroad  company  is  not  a  common  carrier  of  live  stock  unless 
it  has  held  itself  out  as  such; '  and  is  only  required  to  transport  them 
with  reasonable  diligence  and  to  use  ordinary  care,  prudence,  and 
skill  in  the  course  of  transportation ;  ^  and  further  where  a  carrier 
accepts  live  stock  under  a  contract  binding  the  shipjKr  to  accompany 
and  care  for  them,  the  carrier  is  a  bailee  for  hire.'  This  rule  is  due 
to  the  fact  that  in  that  jurisdiction  railroads  are  not  public  purposes, 
or  public  uses,  in  the  sense  that  they  are  such  in  the  other  states  of  the 
Union;  in  that  state  they  are  purely  and  strictly  private  purposes  or 
uses."  From  the  general  rule  stated  above  it  follows  that  a  common 
carrier  is  bound  to  accept  and  carry  live  stock  that  is  tendered  to  it 
for  shipment  in  good  condition.  But  where  stock  ia  tendered  in 
condition  unfit  for  transportation  the  carrier  may  refuse  to  accept  it 
without  incurring  any  liabiUty.*'  Also,  as  is  the  case  with  respect  to 
a  carrier  of  goods  generally,**  a  carrier  of  live  stock  is  not  required  to 
provide  in  advance  for  any  unprecedented  and  unexpected  rush  of 
business,  and  he  will  therefore  be  excused  for  delay  in  shipping  or 
in  receiving  live  stock  for  shipment  until  such  emergency  can,  in  the 
regular  and  usual  course  of  business,  be  removed.    However,  where 

6.  South  &  N.  A.  R.  Co.  v.  Hen-  8.  Hdler  v.  Chicago  &  G.  T.  Rv. 
lein,  52  Ala.  606,  23  Am.  Rep.  578;  Co.,  109  Mich.  53,  66  N.  W.  667,  63 
Stiles  V.  Louisville  &  N.  R.  Co.,  129  A.  S.  R.  541;  Cleve  v.  Chicago,  B. 
Ky.  175,  110  S.  W.  820,  130  A.  S.  H.  &  Q.  R.  Co.,  77  Neb.  166,  108  N.  W. 
42!)  aud  note,  18  L.Rj\..(N.S.)  86  and  982,  124  A.  S.  R.  837,  15  Ann.  Cas. 
note;  Smith  r.  New  Haven  &  N.  R.  33  (stating  rule  in  Michigan). 

Co.,  12  Allen   (Mass.)  531,  90  Am.  130  A.  S.  R.  456  note. 

Dec.  166;  Evans  v.  I^teliburg  R.  Co.,  9.  Smith  v.  Michigan  Cent.  R.  Co., 

Ill  Mass.  142, 15  Am.  Rep.  19;  Moul-  100  Mich.  148,  58  N.  W.  148,  43  A. 

ton  V.  St.  Paul,  M.  &  M.  Ry.  Co.,  31  S.  R.  440. 

Minn.  85,  16  N.  W.  497,  47  Am.  Rep.  10.  Kansas  Pac.  R.  Co.  r.  Nichols, 

781;  MynaH  v.  Syracuse,  B.  &  N.  Y.  9  Kan.  235,  12  Am.  Rep.  494  (dis- 

R.  Co.,  71  N.  Y.  180,  27  Am.  Rep.  cussing  rule  in  Michigan). 

28;  Bamberg  t'.  South  Carolina  R.  Co.,  11.  Atlantic  Coast  Line  R.  Co.  v. 

9  S.  C.  61,  30  Am.  Rep.  13;  Blower  Rice,  169  Ala.  265,  52  So.  918,  Ann. 

V.  Great  Western  Ry.  Co.,  L.  R.  7  Cas.  1912B  389, 29  L.R.A.(N.S.)  1214; 

C.  P.  655,  41  L.  J.  C.  PI.  268,  3  Eng.  Chicago  &  A.  R.  Co.  v.  Erickson,  91 

Rul.  Cas.  138.  111.  613,  33  Am.  Rep.  70. 

63  A.  S.  R.  550  note.    And  see  A  carrier  is  not  compelled  to  receive 

supra,  par.  200.  for  transportation  that  which  the  law 

7.  Michigan  S.  &  N.  I.  R.  Co.  v.  prohibits  it  from  carrying,  as  for  in- 
McDonough,  21  Mich.  165,  4  Am.  Rep.  stance  diseased  cattle,  26  L.R.A.  640. 
466;  Lake  Shore  &  M.  S.  R.  Co.  v.  See  also  as  to  legislation  on  the  sub- 
Perkins,  25  Mich.  329,  12  Am.  Rep.  ject  of  diseased  cattle,  Animals,  vol. 


275. 


63  A.  S.  R.  549  note. 


1,  p.  1154. 

12.  See  supra,  par.  141. 
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a  common  carrier  accepts  live  stock  for  transportation,  knowing  at 
the  time  that  the  condition  of  its  facilities  is  such  that  a  loss  will  re- 
sult to  the  shipper  by  reason  of  the  shipment,  such  carrier  will  be 
responsible  for  tiie  loss,  because  of  its  negligence  in  undertaking  the 
shipment  under  such  conditions.*'  A  refusal  by  a  railroad  company 
to  receive  and  carry  cattle  cannot  be  predicated  upon  the  fact  that 
the  train  was  not  held  until  the  cattle,  which  had  escaped,  could  be 
recovered,  where  there  is  nothing  to  show  that  the  means  for  loading 
were  not  in  proper  condition,  and  the  duty  of  loading  rested  with  the 
shipper.**  But  a  railroad  company  is  not  accused  from  receiving 
and  transporting  a  certain  kind  of  cattie  by  reason  of  a  statute  pro- 
hibiting their  transportation,  which  statute  has  been  declared  uncon- 
stitutional according  to  the  principles  laid  down  by  the  federal  Su- 
preme Court  in  other  cases  involving  a  similar  statute  although  not 
so  declared  by  the  court  of  the  state  in  which  the  action  was  brought 
at  the  time  of  such  refusal." 

410.  Commencement  of  Relation. — The  rule  is  well  established 
that,  wlien  a  shipper  surrenders  the  entire  custody  of  his  stock  to  a 
carrier  for  immediate  transportation,  and  the  carrier  so  accepts  them, 
the  liability  of  the  carrier  attaches  at  once.**  In  some  jurisdictions 
it  is  the  rule  that  a  carrier  becomes  liable  as  a  common  carrier  from 
the  moment  it  directs  that  the  stock  be  placed  in  its  stock  pens  prepar- 
atory to  shipment,  or  where  they  are  placed  therein  with  the  knowl- 
edge and  consent  of  the  carrier's  agents,  without  any  express  direc- 
tion.*' But  it  is  settled  that  such  liability  does  not  attach  until  the 
goods  are  unconditionally  surrendered  by  the  shipper  aBd  accept- 
ed by  the  carrier.*^  Hence  where  a  railroad  company  constructs 
yards  by  the  side  of  its  tracks  to  facilitate  the  loading  and  unloading 
of  stock,  it  is  not  responsible  as  a  common  carrier  for  stock  placed  in 
such  yards  for  the  convenience  of  the  owner,  who  intends  to  ship  on 
a  subsequent  day,  and  reserves  the  privilege  of  taking  the  stock  from 
the  pens  for  the  purpose  of  feeding  and  caring  for  them  before  the 
shipment  is  made.  In  such  a  case  the  liability  of  the  company  is  no 
greater  than  that  of  an  ordinary  depositary  or  bailee.** 

411.  Transportation  Charges. — The  charges  which  a  carrier  may 
exact  from  a  shipper  for  transportation  of  freight  are  to  a  great  de- 

13.  St.  Louis  Southwestern  R.  Co.  133  Ky.  786,  119  S.  W.  786,  134  A. 
t>.  MiteheU,  101  Ark.  289,  142  S.  W.  S.  R.  491. 

168,  37  L.R.A.(N.S.)  546.  63  A.  S.  R.  551  note;  44  L.R.A. 

14.  44  L.R.A.  293  note.  292  note;  10  L.R.A.(N.S.)  572  note; 
16.  Chicago  &  A.  R.  Co.  v.  Eriek-  32  L.R.A.(N.S.)  322  note. 

son,  91  lU.  613,  33  Am.  Rep.  70.  18.  10  L.R.A.(N.S.)  572  note. 

16.  63  A.  S.  R.  551  note;  130  A.  19.  130  A.  S.  R.  448  note;  10  L.R.A. 

S.  R.  448  note;  10  L.R.A.(N.S.)  572  (N.S.)  572  notej  32  L.R.A.(N.S.)  322 


note.  And  see  supra,  par.  167. 
17.  LouisvUle  &  K.  R.  Co.  v.  Stiles, 


note. 
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gree  subject  to  statutory  regulation,  both  federal  and  Btate^  either  in 
^e  shape  of  direct  legblation  or  the  creation  of  commissioners  with 
power  tb  fix  the  rates  for  transportation.  A  full  treatment  of  statu- 
tory regulation  of  freight  rates  has  already  been  given.**  While 
the  charges  for  the  tranq>ortation  of  live  stock  may  be  fixed  in  the 
first  instance  by  the  carrier,  nevertheless  the  charges  so  fixed  must 
bear  a  reasonable  relation  to  the  service  rendered.^  Carriers  need  not 
move  live  stock  from  their  lines  of  road  over  the  tracks  of  stock  yard 
companies  to  stock  yards  belonging  to  such  companies  without  com- 
pensation other  than  their  charges  for  hauling  to  points  on  their 
respective  lines  *  The  compensation  for  transporting  live  stock  may 
be  apportioned  so  that  a  part  may  pay  for  the  loading  and  hauling 
and  another  part  for  the  unloading  and  the  care  of  the  animals  pend- 
ing delivery.  And  likewise  where  delivery  of  live  stock  is  to  be  made 
at  a  place  away  from  the  carrier's  line  and  by  means  of  a  track  not 
owned  or  possessed  by  the  carrier,  the  theory  that  a  carrier  is  bound 
by  law  to  unload  freight  at  a  station  on  its  own  line  does  not  prevent 
the  carrier  from  separating  the  charge  for  loading  and  hauling  upon 
its  line  from  its  charge  for  transporting  from  its  line  to  a  specified 
point  away  from  its  line.'  A  carrier  of  live  stock  has  a  lien  for  the 
payment  of  its  charges  and  may  retain  the  stock  until  the  charges  are 
paid.^ 

412.  Order  of  Shipment  and  Discrimination  between  Shippers.— 

The  general  principle  that  a  carrier  must  transport  all  freight  re- 
ceived within  a  reasonable  time,  and  in  the  order  in  which  it  is  of- 
fered,' applies  equally  to  live  stock  as  other  property.*  Furthermore, 
it  is  not  the  duty  of  a  carrier  to  ship  live  stock  in  the  order  of  time  in 
which  it  is  offered  with  reference  to  the  entire  line  of  its  road.  Its 
duty  in  this  reepect  must  be  understood  in  reference  to  each  particular 
station,  and  not  to  the  operation  of  the  road  as  a  whole.'  A  carrier 
of  live  stock  cannot  refuse  to  deliver  stock  to  stock  yards  with  which 
its  road  connects  and  compel  a  shipper  to  receive  his  stock  through 
another  stock  yard  to  which  it  was  not  consigned.^  In  ^is  connection 
it  has  been  held  that  a  railroad  is  not  justified  by  the  plea  of  public 
convenience  in  making  the  yards  of  one  stock  yard  company  its 
exclusive  stock  yard  depot  at  a  particular  place,  thus  enabling  that 

80.  See  supra,  par.  78  et  aeq.  5.  See  supra,  par.  137  et  seq. 

X.  63  A.  S.  E.  551  note.  6.  Ballentine  v.  North  Missouri  R. 

8.  63  A.  S.  E.  553  note;  44  L.RA.  Co.,  40  Mo.  491,  93  Am.  Dee.  315. 

296  note.  12  L.R.A.(N.S.)  511  note. 

3  44  L.B.A  296,  296  note.  7.  Ballentine  v.  North  Missouri  E. 

4.  South  ft  N.  A.  E.  Co.  v.  Hen-  Co.,  40  Mo.  491,  93  Am.  Dee,  315. 

lein,  52  Ala.  606,  23  Am.  Eep.  578;  8.  44  LJt.A.  296  note;  12  L.RA. 

Southern  R.  Co.  v.  Webb,  143  Ala.  (N.S.)  512  note. 
304,  39  So.  262,  111  A  S.  B.  45,  5 
Ann.  Cas.  97. 
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stock  yard  company  to  exact  payment  of  those  who  are  not  its  custom- 
ers for  the  privilege  of  passing  stock  to  and  from  the  cars,  where 
there  are  yards  owned  by  other  persons  near  to  and  on  the  same  switch 
where  the  public  might  be  suitably  served  at  lower  rates.' 

413.  Termination  of  Carrier's  Liability. — ^In  general  it  may  be 
stated  that,  after  having  received  live  stock  for  transportation,  a  com- 
mon  carrier  is  not  relieved  of  its  liability  as  such  until  they  have 
reached  their  destination  and  an  actual  delivery  to  the  consignee  or 
what  the  law  deems  tantamount  thereto  has  been  made.^**  And  in 
the  absence  of  statutory  regulations,  it  may  be  stated  that  the  view 
seems  generally  to  obtain  that  tlie  liability  of  a  common  carrier  con- 
tinues after  the  goods  have  reached  their  destination,  until  the  con- 
signee has  had  a  reasonable  time  to  remove  them.*'  The  liability 
of  a  railroad  company  as  a  carrier  of  live  stock  under  a  clause  in  a 
shipping  contract  limiting  its  liability  to  losses  occurring  on  its  own 
line,  has,  however,  been  held  to  end  on  the  refusal  of  a  connecting 
carrier  to  receive  the  stock  when  placed  in  pens  at  the  end  of  its 
line,  its  liability  then  shifting  to  that  of  custodian  of  the  property  or 
forwarding  agent,  which  involves  only  reasonable  care  of  the  property- 
while  it  is  held  for  delivery.'*  The  liability  of  a  carrier  is  not  sus- 
pended while  stock  is  temporarily  unloaded  and  placed  in  a  warehouse 
or  stock-pen  for  the  purpose  of  resting,  feeding  and  watering.  Such 
unloading  is  a  mere  accessory  to  the  transportation,  and  while  thus 
temporarily  unloaded  the  stock  is  under  the  protection  of  the  rule 
which  makes  the  carrier  liable  as  an  insurer  from  the  time  the  owner 
transfers  his  possession  to  the  carrier  until  the  stock  is  delivered  to 
him  at  the  end  of  the  route.'* 

414.  Duty  as  to  Delivery  Generally. — ^While  a  carrier  of  live  stock 
may  not  have  the  same  responsibilities  which  attach  to  a  carrier  of 
goods,  and  although  the  most  scrupulous  care  in  the  performance 
of  his  duties  will  not  always  secure  the  carrier  from  loss,  still  notwith- 
standing the  difference  in  duties  and  responsibilities,  a  railroad  com- 
pany, when  it  undertakes  generally  to  carry  such  freight,  becomes 
subject,  under  similar  conditions,  to  the  same  obligations,  so  fai-  as 
the  delivery  of  the  animals  which  are  safely  transported  is  concerned, 
as  in  the  case  of  goods.  They  are  to  be  delivered  at  the  place  of  des- 
tination to  the  party  designated  to  receive  them  if  he  presents  him- 
self, or  can  with  reasonable  eflfort  be  found,  or  to  his  order.  No  ob- 
ligation of  the  carrier,  whether  the  freight  consists  of  goods  or  live 

9.  44  L.R.A.  296  note.  130  A.  S.  R.  460  note;  9  L.R.A. 

10.  See  supra,  par.  275  et  seg.  450  note. 

11.  LuuisvUle  &  N.  B.  Co.  v.  Stiles,      12.  44  L.R.A.  293  note. 
133  Ky.  786,  119  S.  W.  786,  134  A.      13.  Louisville  &  N.  R.  Co.  r.  StilcB, 


S.  R.  491. 


133  Kv.  786,  119  S.  W.  786,  134  A. 
S.  R.  491. 
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etock,  is  more  strictly  enfoired,**  If  after  inquiry  the  consignee 
cannot  l>e  found,  the  duty  of  the  carrier  is  to  retain  the  stock  until 
they  lire  oljiiiued,  (ir  to  keep  them  prudently  for  and  on  account  of 
tlieir  owner.'*  After  that  time,  if  the  consignee  fails  to  receive  and 
care  for  tlie  stock,  the  carrier  may  place  them  in  pens  or  warehouses, 
and  its  Ual>ility  is  changed  from  that  of  carrier  to  that  of  warehouse- 
man, its  liahility  for  lot*s  as  warehouseman  depending  upon  iU  due 
care  or  negligence.'*  The  question  of  proper  delivery  is  not  one  of 
due  care,  for  tlie  carrier,  like  any  other  bailee,  acts  at  his  peril  in 
making  the  delivery."  A  custom  of  a  carrier  to  deliver  live  stock 
witliout  requiring  the  production  of  the  bill  of  lading  or  authority  of 
the  shipi>er,  does  not  relieve  it  from  liability  for  cattle  wrongfully 
delivered."*  And  a  contract  of  affreightment  of  stock,  containing  a 
stipulation  that  the  owner  or  his  agent  shall  ride  on  the  train  on  which 
the  stock  is  transported,  does  not  put  on  the  shipper  the  obligation 
of  peeing  that  the  stock  is  delivered  to  the  consignee  and  not  to  a 
stranger,  and  the  ctirrier  is  liable  for  a  misdelivery."  A  carrier  that 
receives  live  stock  c(msigned  to  a  point  beyond  its  own  road,  with  an 
agreement  to  deliver  to  a  connecting  line,  has  the  duty  to  deliver 
them  to  the  connecting  carrier  safely,**  either  in  the  original  cars 
or  in  cars  furnished  by  the  connecting  road.' 

415.  Place  of  Delivery. — carrier  that  has  suitable  and  sufficient 
slock  yards  at  the  point  of  destination  cannot  be  comi>elIed,  in  the  ab- 
sence of  a  contract,  to  transfer  the  shipment  to  another  line  in  order 
that  the  stock  may  be  unloaded  at  a  stock  yard  that  is  more  conven- 
ient for  the  shipper;  for  so  long  as  the  facilities  furnished  are  rea- 
sonably sufficient  it  ia  not  necessary  that  they  should  be  the  most  con- 
venient.* And  where  the  carrier  contracts  to  dehver  a  consignment 
of  cattle  at  a  certain  yard,  it  cannot  make  a  delivery  at  its  station 

14.  Northeni  Pennsylvania  R.  Co.  18.  Northern  Pennsylvania  R.  Co. 
r.  Commercial  Nat.  Bank  of  Cliieago,  v.  Commercial  Nat.  Bank  of  Chicago, 
\Si  IJ  S.  727,  8  S.  Ct.  266,  31  U.  S.  123  U.  S.  727,  8  S.  Ct.  2G6,  31  U.  S. 
(L.  ed.)   287;   Southern  R.  Co.  v.  (L.  ed.)  287. 

"Webb,  143  Ala.  304,  39  So.  262,  111  9  L.R.A.  451  note. 

A.  S.  R.  45,  5  Ann.  Cas.  97  and  note.  19.  Southern  R.  Co.  v.  Webb,  143 

130  A.  S.  R.  460  note;  9  L.R.A.  Ala.  304,  39  So.  262,  111  A.  S.  R.  i'i, 

451  rote.  5  Ann.  Cas.  97. 

15.  Southern  R.  Co.  v.  Webb,  143  130  A.  S.  R.  464  note. 

Ala.  304,  39  So.  262,  111  A.  S.  R.  20.  Alabama  0.  S.  R.  Co.  v.  Thom- 
45,  5  Ann.  Cas.  97.  as,  89  Ala.  294,  7  So.  702,  18  A.  S. 

16.  Louisville  &  N.  R.  Co.  v.  Stiles,  R.  119  and  note. 

133  Ky.  786,  119  S.  W.  786,  134  A.  63  A.  S.  R.  564  note;  9  L.R.A.  450 

S.  R.  491.  note. 

9  L.R.A.  450  note;  44  L.R.A.  293  1.  9  L.R.A.  450  note, 

note.  2.  Central  Stock  Yards  Co.  v.  Louis- 

17.  Southern  R.  Co.  v.  Webb,  143  ville  &  N.  R.  Co.,  118  Fed.  113,  55 
Ala.  304,  3ft  So.  262,  111  A.  S.  R.  C.  C.  A.  63,  63  L.R.A.  213. 

45.  5  Ann.  Cas.  97  and  note. 
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in  the  city  where  the  yards  are  located.  Ita  liability  for  the  cattle 
continues  until  delivery  at  the  stock  yard.'  It  is  tho  duty  of  a  carrier 
which  has  transported  live  stock  to  a  connecting  point  with  another 
railroad  over  which  the  stock  is  consigned,  to  r^liver  it  to  the  con- 
signor without  unreasonable  delay,  on  the  payment  of  its  charges,  if 
the  consignor  decides  not  to  ship  farther.* 

416.  Duty  to  Unload. — A  carrier  of  live  stock  is  bound  to  unload 
the  same  at  the  point  of  destination  in  the  absence  of  any  contract 
imposing  the  duty  on  the  shipper.  However  if  a  shipper  has  agreed 
to  load  and  unload  stock,  and  the  carrier  relies  upon  such  undertak- 
ing, it  is  not  answerable  for  negligent  loading  by  the  shipper,  not- 
withstanding the  carrier's  general  duty  to  see  that  the  animals  are 
properly  loaded.*  But  a  rule  or  usage  of  a  carrier,  known  to  the 
shipper,  requiring  the  latter  to  unload  live  stock  from  the  cars,  will 
not  override  an  express  contract  placing  that  duty  on  the  carrier.^ 
Not  only  is  a  carrier  bound  to  unload  in  the  absence  of  contract 
relieving  it  of  that  duty,  but  in  case  the  shipper  is  under  obligation  to 
unload  the  stock  the  carrier  is  under  the  duty  to  place  the  car  in  a 
proper  position  to  permit  of  prompt  unloading.' 

XX.  Delay  in  Tbanspoetation 

417.  In  General. — ^The  doctrine  that  when  a  common  carrier  un- 
dertakes to  convey  goods  the  law  implies  a  contract  that  they  shall 
be  carried  and  delivered  at  the  place  of  destination  safely  and  within 
a  reasonable  time  *  applies  to  live  stock  as  well  as  other  property.* 
Hence  a  carrier  of  live  stock  is  liable  for  all  damage  that  is  referable 
to  the  negligent  prolongation  of  the  transportation  through  its  natural 
effect  on  the  physical  condition  or  latent  vicious  propensities  of  the 
animals,  whereby  they  are  reduced  in  strength  or  weight  more  than 
they  would  have  been  had  prompt  carriage  and  delivery  been  made, 
or  injure  each  other  in  consequence  of  viciousness,  aroused  by  the  ex- 
cess of  their  confinement  beyond  the  time  necessary  for  transporta- 
tion and  delivery."    Just  what  is  a  reasonable  time,  within  which 

3.  130  A.  S.  R.  460  note.  99;  Sisson  v.  Cleveland  &  T.  R.  Co., 

4.  Wente  v.  Chicago,  B.  &  Q.  R.  14  Mich.  489,  90  Am.  Dec.  252;  Bosley 
Co.,  79  Neb.  179,  115  N.  W.  859,  15  v.  Baltimore  &  O.  R.  Co.,  54  W.  Va. 
L.R.A.(N.S.)  756.  563,  46  S.  E.  613,  66  L.R.A.  871; 

5.  63  A.  S.  R.  558  note.  Oood  v.  Galveston,  H.  &  S.  R.  Co., 

6.  Benson  v.  Gray,  154  Mass.  391,  11  S.  W.  (Tex.)  854,  4  L.R.A.  801. 
28  N.  E.  275,  13  L.R.A.  262.  5  A.  S.  R.  233  note;  18  A.  S.  R.  126 

7.  130  A.  8.  E.  450  note.  note;  63  A.  S.  R.  563  note;  130  A. 

8.  See  supra,  par.  206.  S.  R.  435,  456  note;  9  L.R.A.  451 

9.  St.  Louis  &  S.  F.  R.  Co.  v.  Pearce,  note. 

82  Ark.  353,  101  S.  W.  760,  118  A.      10.  Richmond  Sc  D.  R.  Co.  v.  Trous- 
S.  R.  75,  12  Ann.  Cas.  125;  St.  Lonis  dale,  99  Ala.  389,  13  So.  23,  42  A.  S. 
I.  M.  &  S.  R.  Co.  V.  Jones,  93  Ark.  R.  69. 
537,  125  S.  W.  1025,  137  A.  S.  B.     63  A.  S.  B.  564  note. 
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to  make  delivery  where  live  stock  is  concerned  cannot  be  defined  by 
any  general  rule,  but  must  depend  upon  the  circumstances  of  each 
particular  case.*'  Certain  it  is,  however,  that  it  is  not  the  duty  of 
a  carrier  of  live  stock  to  carry  the  animals  through  at  all  hazards,  in 
the  shortest  possible  time,**  nor  can  it  be  said,  as  a  matter  of  law, 
that  a  shipment  must  be  made  on  the  first  train  which  leaves  after 
tb«  property  has  been  delivered  for  transportation.*'  Moreover,  a 
railroad  company  which,  having  taken  an  animal  for  b-ansportation 
on  a  regular  freight  schedule,  refuses  to  attach  the  car  to  a  passenger 
train  or  otherwise  hasten  the  shipment  on  receiving  notice  that  the 
animal  is  ill,  is  not  liable  for  its  loss  where  the  train  carrying  it  is 
substantially  on  schedule  time,  and  there  is  no  faster  freight  train  to 
which  the  car  could  be  attached. '*  But  it  seems  that  where  cattle  are 
placed  in  cars  provided  for  them  by  the  carrier  for  their  transporta- 
tion, with  its  full  knowledge,  in  time  for  the  next  regular  cattle  train, 
it  is  bound  to  carry  them  by  that  train,  and  is  liable  for  injury  re- 
sulting through  delay  in  not  so  shipping  them.**  Moreover  it  has 
been  said  that  at  the  present  day  the  transportation  of  live  stock  over 
a  great  trunk  line  of  railway  at  an  average  rate  of  leas  than  five  miles 
an  hour  cannot  be  considered  reasonable  diligence,  in  the  total  absence 
of  explanation.**  Whether  or  not  stock  has  been  received  by  a  car- 
rier for  shipment  so  as  render  it  liable  for  delay  must  also  be  de- 
termined according  to  the  circumstances  in  each  case.  It  has  been 
ruled,  however,  that  a  sufficient  tender  of  stock  to  a  carrier  for  ship- 
ment is  made  by  notifying  the  carrier  of  the  need  of  cars,  and  plac- 
ing and  keeping  the  stock  within  a  short  distance  of  the  station  in 
obedience  to  the  instructions  of  a  station  agent.** 

U.  Bodey  v.  Baltimore  &  O.  R.  Co.,  621,  125  N.  W.  473,  26  L.R.A.(N.S.) 

54  W.  Va.  563, 46  S.  E.  613,  66  L.R.A.  1017,  where  an  absolute  reqnirement 

871.  that  it  shall  be  the  duty  of  every  com- 

9  LJI.A.  451  note.  mon  carrier  which  is  wholly  or  in 

12.  63  A.  S.  R.  563  note;  130  A.  part  engaged  in  the  transportation  of 
S.  R.  457  note.  any  kind  of  live  stock  by  failroad  with- 

13.  63  A.  S.  R.  550  note.  in  the  state,  to  transport  such  live 

14.  Pine  v.  Cfaieago,  B.  &  Q.  Rail-  stock,  with  the-  utmost  diligence,  and 
way  Company,  153  la.  1,  133  N.  W.  to  maintain  in  all  trains  so  transport- 
128,  39  L.R.A.(N.S.}  639  and  note.  ing  any  such  live  stock,  an  average 

It  must  permit  prompt  unloading  mintmnm  rate  of  speed  of  not  1^ 
en  route  in  Bach  a  case,  howevn.  than  20  miles  per  hour  was  held  nn- 
Wente  v.  Chi<»go,  B.  &  Q.  R.  Go.  79  constitutional  and  void  as  an  unreason- 
Neb.  179,  115  N.  W.  859,  15  L.R.A.  able  exercise  of  the  police  power  of 
(N.S.)  756.                               .  the  state.  See  also  Leibengood  v.  Mis- 

15.  63  A.  S.  R.  551  note.  souri,  etc.,  R.  Co.,  83  Kan.  25,  10!) 

16.  Hinkle  v.  Sonthem  Rv.  Co.,  126  Pac.  988,  28  L.R.A.(N.S.)  985. 

N.  C.  932,  36  S.  E.  348,  78  A.  S.  R.  17.  SI.  Louis  I.  N.  &  S.  R.  Co.  v. 
685.  Compare  Downev  v.  Northern  Ozier,  86  Ark.  179,  110  S.  W,  593, 
Pacific  Raihvav  Company,  19  N.  D.  17  L.R.A.(N.S.)  327. 

957 


Digitized  by 


Goo 


418-420 


CARRIERS 


4  R.  C.  L. 


418.  Delay  in  Unloading. — It  is  the  duty  of  a  railroad  company  to 
unload  live  stock  at  the  time  agreed  upon,  and  it  is  liable  for  an  in- 
jury to  the  animals  through  delay  in  unloading  them.'*  But  it  has 
been  held  that  where  it  is  the  custom  to  deliver  shipments  of  stock 
consigned  to  commission  merchants  at  the  unloading  platforms  of  a 
stockyards  company,  the  duty  of  the  carrier  to  make  a  delivery  is 
completed  when  it  does  so,  and  it  will  not  be  liable  for  delays  on  the 
part  of  the  stockyards  company  in  placing  the  stock  in  the  selling 
pens  of  the  consignee.*' 

419.  Effect  of  Statutory  Regulations. — The  Interstate  Commerce 
Act  forbids  a  carrier,  under  a  penalty,  to  confine  cattle  for  a  longer 
period  than  twenty-eight  consecutive  hours  without  unloading  for 
rest,  water  and  feeding,**  and  therefore  the  stoppage  of  a  carload  of 
stock  at  a  station  for  the  purpose  of  unloading  and  resting  the  stock, 
as  required  by  that  act,  will  be  presumed  to  have  been  made  in  a 
proper  endeavor  t-o  comply  with  the  law,  in  an  action  by  the  shipper 
against  the  carrier  for  delay,  though  it  is  shown  that  the  stock  were 
provided  with  food  and  water  in  the  cars,  where  it  is  not  shown  that 
they  had  space  and  opportunity  for  rest.*  A  statute  allowing  railway 
companies  to  regulate  the  time  and  manner  in  which  passengers  and 
property  shall  be  transported  does,  not  authorize  a  carrier  to  fix  an 
unreasonable  length  of  time  for  the  transportation  of  stock  between 
two  points.* 

420.  Excusable  Delay. — The  question  as  to  what  circumstances 
will  be  deemed  sufficient  to  excuse  a  carrier  for  a  delay  in  the  trans- 
portation of  property  generally,  which  includes  live  stock,  has  already 
been  considered.'  A  few  other  questions  which  have  arisen  with  re- 
spect to  live  stock  particularly  may  however  be  here  noted.  Thus  it 
has  been  held  that  a  delay  on  account  of  the  sickness  of  one  of  the 
animals  carried  is  not  negligence,  where  the  remaining  animals  are 
sent  forward  within  a  reasonable  time.*  But  a  plea  that  a  statute 
prohibits  the  carrying  of  certain  cattle  into  or  through  the  state,  is  no 
excuse  for  delay  in  receiving  and  shipping  such  cattle  when  offered^ 
where  the  statute  is  unconstitutional.*  Where  an  injury  is  sustained, 
by  reason  of  delay  in  the  carrying  and  delivery  of  cattle,  the  fact  of 
their  having  been  received  to  be  carried  on  Sunday,  can  afford  no 
excuse  to  the  carrier,  or  exoneration  from  liability,  as  the  currying 
forward  of  cattle  by  a  carrier  on  Sunday  is  not  illegal,  but  is  adjudged 

18.  63  A.  S.  R.  559  note.  3.  See  supra,  par.  210  et  seq. 


20.  Lewis  «.  Pennsylvania  R.  Co.,  N.  J.  L.  132,  56  Atl.  128,  1  Ann.  Cas. 
70  N.  J.  L.  132,  56  AU.  128,  1  Ann.  156. 


1.  130  A.  S.  R.  458  note;  44  L.R.A.      5.  Chicago  &  A.  R.  Co.  v.  Erickson, 


19.  130  A.  S.  R.  460  note. 


4.  Lewis  V.  Pennsylvania  R.  Co.,  70 


Cas.  156. 


130  A.  S.  R.  460  note. 


451  note. 
2.  130  A.  S.  R.  459  note. 


91  111.  613,  33  Am.  Rep.  70. 
63  A.  S.  B.  550  note. 
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to  be  fairly  and  justly  a  work  of  necessity,  and  therefore  excepted 
from  the  operation  of  the  Sunday  statutes.*  But  on  the  other  hand 
when  such  statutes  are  pleaded  in  defense,  it  Iius  been  ruled  that  a 
carrier  is  excusable  in  delaying  the  transportation  of  live  stock  where 
otherwise  it  would  be  nece;i.<ary  to  operate  its  freight  train  and  deliver 
the  stock  on  Sunday.'  It  may  also  be  stated  that  when  a  railroad  com- 
pany accepts  stock  for  shipment,  if  a  delay  in  transportation  shall 
occur,  whatever  the  cause,  the  carrier  within  the  measure  of  its  duty 
must  take  such  care  as  an  ordinarily  careful  person  would  exercise 
under  the  same  or  similar  circumstances  to  protect  such  stock  against 
increased  danger  of  injury  on  account  thereof.^ 

XXL  Loss  OR  INJURY  Generally 

421.  Injury  Caused  by 'Natural  Propensities. — The  general  rule 
making  a  carrier  absolutely  liable,  save  for  the  act  of  God  and.  the 
public  enemy,*  for  the  safe  delivery  of  property  committed  to  it  for 
carriage  is  qualified  when  applied  to  live  stock,  and  made  subject  to 
the  further  exception  that  it  is  not  an  insurer  against  injury  result- 
ing from  the  inherent  nature  or  propensities  of  the  animals,  and 
without  fault  of  the  cEaTier.'**  The  reason  for  this  rule  is  that,  while 


8.  Philadelphia,  W.  &  B.  R.  Co.  v. 
Lehman,  56  Md.  209,  40  Am.  Rep. 
41.'3;  and  see  Sundays  and  Holidays. 

7.  Cram  v.  Chicago,  B.  &  Q.  R.  Co., 
84  Neb.  607,  122  N.  W.  31,  26  L.R.A. 
(N.S.)  1022. 

8.  39  L.RJi.(N.S.)  640  note. 

9.  See  supra,  par.  181  et  seq. 

10.  Atlantic  Coast  Line  R.  Co.  v. 
Riee,  169  Ala.  265,  52  So.  918,  Ann. 
Cas.  1912B  389,  29  L.R.A.(N.S.)  1214; 
Atlantic  Coast  Line  R.  Co,  u.  Rice, 
169  Ala.  26.'),  52  So.  918,  Ann.  Cas. 
1912B  389,  29  L.R.A.(N.S.)  1214; 
Agnew  V.  The  Contra  Costa,  27  Cal. 
42;),  87  Am.  Dec.  87;  Summerlin  v. 
Seaboard  Air  Line  Ry.,  56  Fla.  687, 
47  So.  557,  131  A.  S.  R.  164,  19 
L.K.A.(N.S.)  191;  Georgia  R.  Co.  v. 
Beatie,  66  Ga.  438,  42  Am.  Rep.  75; 
Georgia  R.  Co.  v.  Spears,  66  Ga.  485, 
42  Am.  Rep.  81;  Ohio  &  M.  R.  Co. 
V.  Dunbar,  20  III.  623,  71  Am.  Dec. 
2»1:  Belts  v.  Chicago,  R.  I.  &  P.  Ry. 
(^0.,  92  la.  343,  60  N.  \V.  623,  54  A. 
S,  R.  558,  26  L.R.A.  248;  Louisville, 
C.  &  L.  R.  Co.  V.  Hedger,  9  Bush 
(Ky.)  645,  15  Am.  Rep.  740;  Stiles 
V.  Louisville  &  N.  R.  Co.,  129  Ky. 


175,  110  S,  W.  820,  130  A.  S.  R.  429, 
18  L.R.A.(N.S.)  86;  Southern  Exp. 
Co.  V.  Fox,  131  Ky.  257,  115  S.  W. 
184,  117  S.  W.  270,  133  A.  S.  R.  241 ; 
Louisville  &  N.  R.  Co.  v.  Stiles,  133 
Ky.  786,  119  S.  W.  786,  134  A.  S.  R. 
491;  Cincinnati,  etc.,  R.  Co.  v.  Ran- 
kin, 153  Ky.  730,  156  S.  W.  400,  45 
L.R.A.(N.S.)  529;  Baltimore  &  O.  R. 
Co.  r.  Dever,  112  Md.  296,  75  Atl. 
352,  21  Ann.  Cas.  169,  26  L.R.A.{N.S.) 
712;  Smith  v.  New  Haven  &  N.  R. 
Co.,  12  Allen  (Mass.)  531,  90  Am. 
Dee.  166;  Evans  v.  Fitehburg  R.  Co., 
Ill  Mass.  142, 15  Am.  Rep.  19;  Hiiler 
r.  Chicago  &  G.  T.  Rv.  Co.,  109  Mich. 
53,  66  N.  W.  667,  63  A.  S.  R.  541; 
Moulton  V.  St.  Paul,  M.  &  M.  Ry. 
Co.,  31  Minn.  85,  16  N.  W.  497,  47 
Am.  Rep.  781:  Lindslev  v.  Chicago,  M. 
&  St.  P.  Rv.  Co.,  36  Minn.  .i39,  ;t3  N. 
W.  7,  1  A.  S.  R.  692;  Chicago,  R. 
T.  &  P.  R.  Co.  V.  Witty,  32  Neb.  275, 
49  N.  W.  183,  29  A.  S.  R.  436;  Cleve 
V.  Chicago,  B.  &  Q.  R.  Co.,  77  Neb. 
166,  108  N.  \V.  {i82,  124  A.  S.  R. 
837,  15  Ann.  Cas.  33;  Lewis  p.  Penn- 
sylvania R.  Co.,  70  N.  J.  L.  132,  56 
/Vtl.  128,  1  Ann.  Cas.  156  and  note; 
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a  carrier  of  goods  can  store  them  away,  so  as  to  secure  their  safety, 
a  carrier  of  animals  by  a  mode  of  conveyance  opposed  to  their  habits 
and  instincts  has  no  such  means  of  securing  absolute  safety.  They 
may  die  of  fright;  they  may,  notwithstanding  every  precaution,  de- 
stroy themselves  in  attempting  to  break  away  from  the  fastenings  by 
which  they  are  secured,  or  they  may  kill  each  other  by  crowding, 
plunging,  or  goring :  the  motion  of  the  cars,  their  frequent  concu^ions, 
or  the  noise  made  by  the  train  may  often  create  a  kind  of  frenzy  in 
the  swaying  mass  of  cattle  against  which  the  carrier  is  unable  to  pro- 
vide.** The  principle  is  not  to  be  extended,  however,  so  as  to  relieve 
a  carrier  from  the  duty  to  take  notice  of  the  ordinary  weakness,  char- 
acter, and  propensities  of  domestic  animals,  and  to  make  such  pro- 
vision against  loss  or  injury  therefrom  as  may  reasonably  be  done 
in  furnishing  the  means  of  transportation  and  providing  for  the 
protection  of  the  property  during  transit.**  Therefore  the  rule  stated 
is  not  applicable  unless  the  loss  or  injury  could  not  have  been  pre- 
vented by  the  exercise  of  reasonable  foresight,  vigilance,  and  care  on 
the  part  of  the  carrier.*' 

422.  Injury  Caused  by  Negligent  Management  of  Train. — A  car- 
rier' of  live  stock  is  bound  to  exercise  due  care  in  the  transportation  ■ 
thereof,**  and  while  a  shipper  assumes  the  risk  of  injuries  due  to  the 


Clarke  v.  Rochester  &  S.  R.  Co.,  14  11.  Conpland  v.  Housatonic  R.  Co., 

N.  Y.  570,  67  Am.  Dec.  205;  Penn  v.  61  Conn.  531,  23  Atl.  870,  15  L.R.A. 

Buffalo  &  E.  R.  Co.,  49  N.  Y.  204, 10  534;  Evans  v.  Fitchburg  R.  Co.,  Ill 

Am.  Kep.  355;  Cragin  v.  New  York  Mass.  142,  15  Am.  Rep.  19;  Clarke 

Cent.  R.  Co.,  51  N.  Y.  61,  10  Am.  v.  Rochester  &  S.  R.  Co.,  14  N.  Y. 

Rep.  559;  Mynard  v.  Syracuse,  B.  &  570,  67  Am.  Dec.  205;  Cragin  v.  New 

N.  Y.  R.  Co.,  71  N.  Y.  180,  27  Am.  York  Cent.  R.  Co.,  51  N.  Y.  61,  10 

Rep.  28;  Bamberg  v.  South  Carolina  Am.  Rep.  559. 

R.  Co.,  9  S.  C.  61,  30  Am.  Rep.  13;  130  A.  S.  R.  440  note. 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Trawick,  12.  Betts  v.  Chicago,  R.  I.  &  P. 

68  Tex.  314,  4  S.  W.  567,  2  A.  S.  R.  Ry.  Co.,  92  la.  343,  60  N.  W.  623,  54 

494;  Missouri  Pac.  Ry.  Co.  v.  Fagan,  A.  S.  R.  558,  26  L.R.A.  248. 

72  Tex.  127,  9  S.  W.  749,  13  A.  130  A.  S.  R.  442  note. 

S.  R.  776,  2  L.R,A.  75  and  note;  13.  Atlantic  Coast  Line  R.  Co.  v. 

Adams  Express  Co.  v.  Scott,  113  Va.  Rice,  169  Ala.  265,  52  So.  918,  Ann. 

1,  73  S.  E.  450,  Ann.  Cas.  1913D  972  Cas.  1912B  389,  29  L.R.A.(N.S.)  1214: 

and  note;  Ayres  v.  Chicago  &  N.  W.  Baltimore  &  O.  R.  Co.  v.  Dever,  112 

Ry.  Co.,  71  Wis.  372,  37  N.  W.  432,  5  Md.  296,  75  Atl.  352,  21  Ann.  Cas.  169, 

A.  S.  R.  226;  John  Sebroeder  Lum-  26  L.R.A.(N.S.)  712;  Evans  v.  Fitch- 

her  Co.  v.  Chicago  &  N.  \Y.  R.  Co.,  bnrg  R.  Co.,  Ill  Mass.  142,  15  Am. 

135  Wis.  575,  116  N.  W.  179,  128  A.  Rep.  19;  Clarke  v.  Rochester  &  S.  R. 

S.  R.  1039;  Blower  i-.  Great  Western  Co.,  14  N.  Y.  570,  67  Am.  Dec.  205; 

Rv.  Co.,  L.  R.  7  C.  P.  055,  41  L.  J.  C.  Mynard  v.  Syracuse,  B.  &  N.  Y.  R. 

P.'  268,  3  Eng.  Rul.  Cas.  138.  Co.,  71  N.  Y.  180,  27  Am.  Rep.  28. 

31  Am.  Rep.  567  note;  10  A.  S.  R.  14.  Coupland  v.  Housatonic  R.  Co., 

765  note;  37  A.  S.  R.  638  note;  47  61  Conn.  531,  23  Atl.  870,  15  L.R.A. 

A.  S.  R.  888  note;  63  A.  S.  R.  549  534;  Chicago,  B.  &  Q.  R.  Co.  v.  Wil- 

note;  130  A.  S.  R.  438  notei  4  L.R.A.  liams,  61  Neb.  608,  85  N.  W.  832,  55 

545  note.  L.RA.  289. 
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''ordinary  jars  and  concussions  from  the  starting  aud  stopping  of  the 
train, nevertheless  if  the  cars  can  be  stopped  and  started,  while 
oattle  are  being  transported,  without  doing  it  so  abruptly  as  to  throw 
the  animals  down  and  injure  them,  it  is  the  company's  duty  to  do  it.** 
Therefore,  where  live  stock  are  injured  by  tlie  bruiaing  and  bumping 
to  which  they  are  subjected  from  improper  transportation  by  the 
carrier  it  is  liable  for  all  the  resulting  injury."  A  carrier  owes  equal 
duty  to  all  persons  who  choose  to  employ  it  to  transport  freight.  It 
is  under  no  obligation  to  give  one  a  preference  over  others.  In  mak- 
ing up  a  train,  large  discretion  must  necessarily  be  allowed  the  com- 
pany in  assigning  cars  to  different  positions.  It  is  nevertheless  the 
duty  of  the  carrier  to  assign  a  car  loaded  with  live  stock  such  position, 
so  far  as  may  be  consistent  with  the  safety  and  interests  of  other 
shippers,  as  will  cause  the  least  exposure  to  danger — not  of  shippers 
exclusively  of  the  same  kind  of  freight,  but  having  reference  to  the 
nature  and  character  of  all  kinds  and  classes  of  freight  being  trans- 
ported.'* 

423.  Injury  Caused  by  Weather  Conditions. — ^\\^here  the  weather 
conditions  arising  during  transit  are  so  unusual  as  not  to  be  reason- 
ably anticipated,  they  will  come  within  the  comprehension  of  the 
generd  exception  known  as  "act  of  God,"  and  so  the  carrier  will 
hot  be  liable  for  an  injury  to  stock  i-esulting  from  such  conditions. 
Thus  where  a  train  was  stalled,  and  cattle  were  frozen  to  death  in 
one  of  the  worst  blizzards  that  had  ev«r  occurred  in  the  locality,  and 
it  appeared  that  the  engine  was  qf  sufficient  capacity  for  the  train 
under  ordinary  conditions,  and  that  there  was  no  reason  to  anticipate 
the  unusual  storm,  it  was  held  that  the  company  was  not  liable.** 
However  an  act  of  God  is  no  defense  to  an  injury  indirectly  resulting 
therefrom,  and  therefore  although  the  fact  that  there  was  an  un- 
precedented storm  which  may  be  characterized  as  an  act  of  God  may 
excuse  a  delay  in  shipment  it  will  not  relieve  a  carrier  from  its  duty 
properly  to  protect  the  stock*  while  being  held  on  account  of  such 
storm.*   Accordingly,  the  carrier  will  not  be  relieved  from  liability 


16.  Heller  v.  CUeago  &  Q.  T.  Ry.  19.  34  L.R.A.(N.S.)  1013  note. 

Co.,  109  Mieh.  53,  66  N.  W.  667,  63  For  a   tfeiieral  discussion   of  the 

A.  S.  R.  541.  meaning  of  tlie  phrase  "act  of  God" 

130  A.  S.  R.  462  note.  see  aupra,  par.  182  et  seq. 

16.  63  A.  S.  E.  564  note.  20.  Jones  r.  Minneapolis  &  St.  U 

17.  Good  V.  Galveston,  H.  &  S.  R.  R.  Co.,  91  Minn.  229,  97  N.  W.  893, 
Co.,  (Tex.)  11  S.  W.  854,  4  L.R.A.  103  A.  S.  R.  507. 

801.  1.  Chicago,  B.  &  Q.  R.  Co.  v.  Slat- 

130  A.  S.  R.  450  note.  tery,  76  Neb.  721,  107  N'.  \V.  1045. 

18.  East  Tennessee,  V.  &  G.  R.  Co.  124  A.  S.  R.  SZ'i. 

V.  Johnston,  75  Ala.  596,  51  Am.  Rep.  44  L.R.A.  290  note;  34  L.R.A. 

489.  rN.S.)  1014  note. 
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if,  by  proper  care,  the  effects  of  the  severe  weather  could  have  been 

avoided.* 

424.  Effect  of  Contributory  Negligence. — Where  a  shipper  of  Uve 
stock  or  his  agents  contoibute  to  the  loss  or  injury  of  such  stock  by 
their  acts,  the  carrier  is  not  liable  for  the  resulting  damages.'  And 
it  can  make  no  difference  that  the  act  cannot  be  said  to  be  either 
wrongful  or  negligent*  But  the  contributory  negligence  of  a  shipper 
which  will  relieve  a  railway  company  from  liability  for  making  de- 
fective pens  or  chut^  cannot  be  founded  upon  his  knowledge  of  their 
unfitness,*  unless  perhaps  where  they  are  so  obviously  unsafe  as  to  in- 
dicate that  injury  must  inevitably  result  from  such  a  use Likewise 
the  knowledge  of  the  sellers  of  live  stock,  that  is  to  be  delivered  in  the 
shipping  pen  of  a  railroad,  of  the  existence  of  conditions  therein 
which  are  liable  to  cause  injury  to  the  stock,  does  not  charge  the  buy- 
er who  has  contracted  for  its  transportation  with  contributory  negli- 
gence precluding  a  recovery  for  damages  to  the  stock  caused  by  such 
defective  conditions.'  A  shipper  is  not,  in  order  to  minimize  the 
damages  and  relieve  himself  from  the  charge  of  contributory  negH- 
gence,  bound  to  remove  from  a  car  in  which  his  cattle  are  placed  a 
notice  erroneously  placed  thereon  by  the  carrier  indicating  that  the 
cattle  are  from  an  infected  district,  where  such  notioes  are  provided 
by  government  regulation,  and  interference  with  them  is  prohibited 
under  penalty.*  Notwithstanding  that  the  general  rule  as  to  con- 
tnbutory  negligence  is  as  above  stated,  there  is  some  authority  for  the 
rule  that  a  ccurier  cannot  avail  itself  of  the  plea  of  contributory 
negli^nce.* 

425.  Presumptiott  as  to  Cause  of  Injury. — ^There  is  no  rule  by  which 
to  determine  with  certainty  in  every  case  what  injuries  furnish,  from 
their  mere  presence,  prima  facie  evidence  of  negligence  on  the  part  of 
a  carrier  of  Uve  stock.  And  as  to  the  presumption  arising  from  loss 
or  injury  to  stock  while  being  transported  by  a  common  carrier,  the 
authorities  are  at  variance,  one  line  holding  that  the  presumption  is 
that  due  care  has  been  exercised  by  the  carrier,  and  that  the  burden 
is  on  the  plaintiff  to  show  negligence  on  the  part  of  the  carrier,'*  and 
another  that  when  loss  or  damages  accrued  during  a  shipment  of  live 

2.  34  L.R.A.(N.S.)  1013  note.  91  Va.  601,  22  S.  E.  490,  50  A.  S. 

3.  Penn  v.  Buffalo  &  E.  R.  Co.,  49  R.  855,  44  L.R.A.  289. 

N.  Y.  204,  10  Am.  Rep.  355.  8.  Wabash  R.  Co.  v.  Campbell,  219 

130  A.  S.  R.  461  note.    See  also  III.  312,  76  N.  E.  346,  3  L.R.A,(N.S.) 

Richardson  v.  Northeastern  Railway  1092. 

Company,  L.  R.  7  C.  P.  75,  41  L.  J.  9.  Atlantic  Coast  Line  R.  Co.  v. 

C.  PI.  60,  26  L.  T.  N.  S.  131,  20  W.  Rice,  169  Ala.  265,  52  So.  918,  Ann. 

R.  461,  5  Eng.  Rul.  Cas.  329.  Cas.  1912B  389,  29  L.R.A.(N.S.)  1214. 

4.  130  A.  S.  R.  437  note.  10.  Cleve  v.  Chicago,  B.  &  Q.  R. 
6.  44  L.R.A.  294  note.  Co.,  77  Neb.  166,  108  N.  W.  982,  124 

6.  130  A.  S.  R.  462  note.  A.  S.  R.  837,  15  Ann.  Cas.  33. 

7.  Norfolk  &  W.  R.  Co.  v.  Harman, 
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stock,  the  burden  is  upon  the  carrier  to  show  that  the  cause  of  the  loss 
or  death  was  within  the  exceptions  qualifying  its  general  liability.** 
Injury  to  live  stock,  however,  may  furnish  ground  for  an  inference  of 
want  of  ordinary  care  in  transportation.*'  Of  course  where  an  "in- 
jurious accident"  happens  to  or  by  reason  of  that  which  the  carrier 
provides  for  the  transportation,  the  law,  which  imposes  the  exercise 
of  t^e  utmost  care  upon  it,  presumes  the  accident  to  be  due  to  the 
want  of  that  care,  and  puts  upon  it  the  duty  of  successfully  reliev- 
ing itself  from  that  presumption.*^  While  the  mere  happening 
of  an  injurious  accident  raises,  prima  facie,  a  presumption  of  neglect, 
and  throws  upon  the  carrier  the  onus  of  showing  that  it  did  not  exist, 
the  word  "accident"  must  be  understood  as  referring  to  such  happen- 
ings as  the  exercise  of  proper  car&  by  the  carrier  could  have  pre- 
vented.** But  such  an  inference  would  not  apply  in  the  case  of  in- 
juries which  are  such  as  animals  voluntarily  inflict  upon  each  other, 
or  which  cannot  be  accounted  for,  or  which  can  be  satisfactorily  ex- 
plained on  some  other  ground  than  that  of  negligence  in  managing 
the  train;  nor  in  cases  of  death  from  natural  causes,  or  causes  entirely 
unknown.*'  Hence  on  proof  that  suitable  cars  were  used  and  that 
the  carrier  performed  the  duties  incumbent  on  it,  an  unexplained  loss 
or  injury  of  the  live  stock  is  presumed  to  have  been  due  to  the  natural 
propensities  of  the  animals.**  Likewise  where  injuries  received  by 
animals  in  transit  may  have  been  caused  by  their  inherent  nature  or 
by  the  negligence  of  the  carrier,  there  is  no  presumption  that  the 
injuries  were  due  to  the  latter  cause.*'  And  the  mere  fact  that  an 
animal  apparently  sound  when  delivered  for  shipment  arrives  at  its 
destination  sick  with  a  disorder,  such  as  pneumonia,  should  not  raise 
the  presumption  that  the  carrier  had  been  guilty  of  negligence  which 
caused  it.**  As  elsewhere  stated,**  in  the  construction  of  stock  pens 
and  chutes  a  carrier  should  be  held  to  that  degree  of  care  and  diligence 
that  a  prudent  and  careful  man  would  exercise  in  such  matters.  Al- 
though the  stringency  of  the  common  law  rule  does  not  apply  by 


11.  Liiidsley  v.  Chieaffo,  M.  &  St. 
P.  Ry.  Co.,  36  Minn.  539,  33  N.  W. 
7,  1  A.  S.  R.  692;  Cleve  r.  Chica^, 
B.  &  Q.  R.  Co.,  77  Neb.  166,  108  N. 
\V.  982,  124  A.  S.  R.  837,  15  Ann. 
Cas.  33. 

For  a  diBcussion  of  the  burden  of 
proof  in  actions  against  a  carrier  of 
live  stock,  see  infra,  par.  460  et  acq. 

12.  Schaeffer  v.  Philadelphia  &  R. 
R.  Co.,  168  Pa.  St.  209,  31  Atl.  1088, 
47  A.  S.  R.  884. 

18.  Pennsylvania  R.  Co.  v.  Raior- 
don,  119  Pa.  St  577,  13  Atl.  324,  4 
A.  S.  R.  870. 


1  Ann,  Cas.  158  note. 

14.  Pennsylvania  R.  Co.  v.  Raior- 
don,  119  Pa.  St.  577,  13  Atl.  324,  4 
A.  S.  R.  670. 

15.  Schaeffer  v.  Philadelphia  &  R. 
R.  Co.,  168  Pa.  St.  209,  31  Atl.  1088, 
47  A.  S.  R.  884. 

16.  1  Ann.  Cas.  159  note. 

17.  Lewis  r.  Pennsylvania  R.  Co., 
70  N.  J.  L.  132,  56  Atl.  128,  1  Ann. 
Cas.  156. 

18.  130  A.  S.  R.  437  note. 

19.  See  infra,  par.  431. 
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making  it  an  insurer,  still  the  character  of  the  employment  is  not 
changed^  and  if  live  stock  should  be  lost  or  injured  by  reason  of 
defective  stockyards,  while  in  the  custody  and  care  of  the  company  or 
its  agents  for  b'ansportation,  this  would  be  prima  facie  evidence  of 
negligence.*' 

XXII.  Transpoetation  Facilities 

426.  Duty  to  Famish  Cars. — As  is  the  rule  in  the  case  of  a  carrier 
of.goods  generally,*  so  a  railroad  company  when  engaged  in  the  busi- 
ness of  transporting  live  stock  is  bound  to  furnish  suitable  cars  there- 
for upon  reasonable  notice,  whenever  it  is  within  its  power  to  do  so 
without  jeopardizing  its  other  bijsiness.*  It  necessarily  follows  that 
if  it  fails  to  furnish  cars  within  a  reasonable  time  after  demand  by 
a  prospective  shipper,  it  is  liable  for  the  resulting  damages.'  To  be 
reasonable,  the  notice  must  be  sufficient  to  enable  the  carrier,  with 
reasonable  dihgence,  under  the  circumstances  then  existing,  to  fur- 
nish the  cars  without  interfering  with  previous  orders  from  other 
shippers  at  the  same  station,  or  jeopardizing  its  business  on  other 
portions  of  its  road.*  But  where  a  shipper  applies  to  the  proper 
agency  of  a  railroad  company  engaged  as  a  common  carrier  of  live 
stock  for  cars  to  be  furnished  at  a  time  and  station  named,  it  becomes 
the  duty  of  the  company  to  inform  the  shipper  within  a  reasonable 
time,  if  practicable,  whether  it  is  able  so  to  furnish,  and  if  it  fails 
to  give  such  notice,  and  has  induced  the  shipper  to  believe  t'lat  the 
cars  will  be  in  readiness  at  the  time  and  place  named,  and  the  shipper, 
relying  upon  such  conduct  of  the  carrier,  is  present  with  his  live 
stock  at  the  time  and  place  named,  and  finds  no  cars,  there  would  seem 
to  be  no  good  reason  why  the  company  should  not  respond  in  dam- 
ages.* A  railroad  company,  however,  is  not  generally  held  to  more 
than  reasonable  diligence  and  care  in  furnishing  cars  for  the  trans- 
portation of  live  stock.  Hence,  if  the  free  movement  of  cars  is  tem- 
porarily prevented  by  the  wreck  of  a  train,  it  has  been  ruled  that  there 

20.  Louisville,  C.  &  L.  R.  Co.  v.  furnish  cars  for  their  transportation 

Hedger,  9  Bush  (Ky.)  645,  15  Am.  within  a  reasonable  time.    St.  Louis. 

Rep.  740.  I.  M.  &  S.  R.  Co.  r.  Jones,  93  Ark. 

1.  See  supra,  par.  148  et  seq.  537,  125  S.  W.  1025,  137  A.  S.  R. 

2.  Ayres  v.  Chicago  &  N.  W.  Ry.  99. 

Co.,  71  Wis.  372,  37  N.  W.  432,  5  3.  130  A.  S.  R.  455  note. 

A.  S.  R.  226  and  note.  4.  Ayres  v.  Chicago  &  N.  W.  Ry. 

63  A.  S.  R.  553  note;  130  A.  S.  R.  Co.,  71  Wis.  372,  37  N.  W.  432,  5- 

455  note;  9  L.RA.  449  note.  A.  S.  R.  226. 

A  stipulation  in  a  bill 'of  lading  that  5.  Ayers  r.  Chicago  &  N.  W.  Rv. 

the  carrier  shall  not  be  liable  for  the  Co.,  71  Wis.  372,  37  N.  W.  432,  5  A. 

animals  while  they  are  in  the  pen  and  S.  R.  226. 

before  they  are  loaded  on  cars  does  63  A.  S.  R.  554  note;  130  A.  S.  R. 

not  change  the  duty  of  the  carrier  to  456  note. 
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is  a  legal  excuse  for  delay  in  having  cars  at  a  particular  place  at  a 
certain  time  according  to  a  special  agreement.* 

427.  Injury  Caused  by  Defective  Cars. — ^While  it  may  be  true  that 
a  carrier's  common  law  duties  and  liabilities  as  to  the  ta^sportation 
of  live  stock  are  not  the  same  in  all  respects  as  those  in  regard  to  the 
transportation  of  goods,  still  a  carrier  of  live  stock  is  bound  to  provide 
caxs  for  transportation  that  are  fit  and  suitable  under  existing  con- 
ditions ;  '  and  the  failure  to  discharge  that  duty  is  negligence  making 
a  carrier  liable  for  all  damages  resulting  therefrom  *  But  this  does 
not  mean  that  a  railroad  company  in  the  carriage  of  live  stock  is 
required  to  use  the  safest  and  best  motive  power,  with  the  best  ap- 
pliances in  use,  but  only  that  it  is  required  to  use  such  cars  and  motive 
power  and  appliances  as  are  suitable,  safe  and  sufficient Accordingly 
it  has  been  held  that  a  shipper  is  not  entitled  to  have  his  cattle  carried 
in  cars  of  a  special  construction,  belonging  to  a  third  person,  and 
superior  to  ordinary  cattle  cars.  The  refusal  to  use  the  cars  desired 
by  the  shipper  does  not  constitute  unjust  discrimination. A  carrier 
cannot  escape  its  responsibility  by  showing  that  the  shippra  did  not 
inspect  the  car,  for  a  shipper  of  live  stock  is  not  required  to  inspect 
cars  furnished  him  in  order  to  ascertain  whether  they  are  properly 
equipped."  Neither  will  the  failure  of  a  shipper  to  comply  with  his 
agreement  to  furnish  a  man  to  feed,  water,  and  care  for  his  live  stock 
in  transit  relieve  the  carrier  from  liability  {or  injury  caused  by  a 

6.  63  A.  S.  R.  554  note.  John  Schroeder  Lumber  Co.  v.  Chi- 
As  to  the  excuses  for  a  failure  to  cago  &  N.  W.  R.  Co.,  135  Wis.  575, 

furnish  cars  generally,  see  supra,  par.  116  N.  W.  179,  128  A.  S.  R.  1039. 

150.  54  A.  S.  R.  561  note;  63  A.  S.  R. 

7.  Coupland  v.  Housatonic  R.  Co.,  553  note;  130  A.  S.  R.  445  note;  15 
61  Conn.  531,  23  Atl.  870,  15  L.R.A.  Ann.  Cas.  145  note;  5  Eng.  Rul.  Cas. 
534;  Illinois  Cent.  R.  Co.  v.  Harris,  271  note. 

184  lU.  57,  50  N.  E.  316,  48  L.R.A.  8.  Illinois  Cent.  R.  Co.  v.  Harris, 

175;  Lake  Erie  &  W.  R.  Co.  v.  Hoi-  184  111.  57,  56  N.  E.  316,  48  L.R.A. 

land,  162  Ind.  406,  69  N.  E.  138,  63  175;  Lake  Erie  &  W.  R.  Co.  v.  Hol- 

L.R.A.  948;  Belts  v.  Chicago,  R.  I.  &  land,  162  Ind.  406,  69  N.  E.  138,  63 

P.  Ry.  Co.,  92  la.  343,  60  N.  W.  623,  L.R.A.  948;  Peters  v.  New  Orieans,  J. 

54  A.  S.  R.  558,  26  L.R.A.  248;  Ohio  &  G.  N.  R.  Co.,  16  La.  Ann.  222,  79 

&  M.  Ry.  Co.  V.  Tabor,  98  Ky.  503,  Am.  Dec.  578;  Louisville  &  N.  R.  Co. 

32  S.  W.  168,  36  S.  W.  18,  34  L.R.A.  v.  Dies,  91  Tenn.  177,  18  S.  W.  266, 

685;  Peters  v.  New  Orleans,  J.  &  G.  30  A.  S.  R.  871. 

N.  R.  Co.,  16  La.  Ann.  222,  79  Am.  54  A.  S.  R.  561  note. 

Dec.  578;  Hawkins  v.  Great  Western  9.  Illinois  Cent.  R.  Co.  v.  Harris, 

R.  Co.,  17  Mich.  57,  97  Am.  Dec.  179;  184  III.  57,  56  N.  E.  316,  48  L.R.A. 

Chicago,  B.  &  Q.  R.  Co.  v.  Williams,  175;  Chicago,  B.  &  Q.  R.  Co.  v.  Wil- 

61  Neb.  608,  85  N.  W.  832,  55  L.R.A.  liams,  61  Neb.  608,  85  N.  W.  832, 

289;  Selby  v.  Wilmington  &  W.  R.  55  L.R.A.  289. 

Co.,  113  N.  C.  588,  18  S.  E.  88,  37  9  L.R.A.  449  note. 

A.  S.  R.  6.35  and  note;  Louisville  &  10.  9  L.R.A.  449  note. 

N.  R.  Co.  1).  Dies,  91  Tenn.  177,  18  11.  130  A.  S.  R.  461  note. 

S.  W.  266,  30  A.  S.  R.  871  and  note; 
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defective  car.**  If  a  railroad  company  undertakes  to  transport  live 
stock  beyond  its  own  line,  it  must  not  only  carry  it  to  the  terminus 
of  its  own  road,  but  also  deliver  it  at  tbat  point  to  the  connecting 
carrier  in  a  car  properly  constructed  and  suitable  for  the  purpose  of 
transportation  to  the  iinal  destination.  A  failure  to  perform  this 
duty  is  negligence  which  renders  the  carrier  liable  for  resulting  injury 
or  loss.  Therefore,  if  during  transit  a  car  becomes  unsuitable  for  the 
purpose  of  shipping  the  stock,  or  if  for  any  other  reason  it  has  to  be 
abandoned  and  the  stock  transferred  to  another  car,  the  selection  and 
furnishing  of  a  car  suitable  for  transporting  the  stock  to  its  destina- 
tion devolves  on  the  carrier,  and  the  failure  to  perform  it  will  convict 
the  company  of  negligence.  And  the  fact  that  a  person  employed  by 
shippere  to  accompany  the  stock  was  present  when  the  stock  was 
transferred  to  an  unfit  car,  and  assisted  in  making  the  change,  will 
not  relieve  the  company  from  the  duty  to  furnish  a  suitable  car.*' 
While  it  is  probably  true  that  a  carrier  cannot  escape  the  obligation 
to  furnish  a  reasonably  safe  car  by  calling  attention'  to  the  defective 
condition  of  the  car  at  the  time  the  stock  is  received  on  board** 
nevertheless  if  the  defect  relates  to  the  commodiousness  of  the  cfu*, 
and  the  possible  effect  of  larger  accommodations  upon  the  particular 
animal  to  be  carried,  and  the  qu^ion  is  discussed  between  the  shipper 
and  the  carrier,  and  the  shipper  decides  to  take  the  car  rather  than 
pay  a  reasonably  higher  rate  for  a  larger  car,  he  thereby  assumes 
any  risk  incident  to  shipping  in  the  car  acc^ted.*'  i 
428.  What  Is  Safe  Car. — It  is  not  to  be  understood  that  a  reason-' 
ably  safe  car  is  one  that  will  merely  hold  or  confine  the  stock  for 
transportation,  but  it  must  be  a  car  reasonably  safe  for  transporting 
the  stock  without  injury  from  any  causes  that  should  be  reasonably 
anticipated.  Therefore  it  is  the  rule  that  a  carrier  must  furnish  a 
car  that  is  reasonably  safe  in  view  of  the  natural  propensities  of  the 
stock  carried.*'  While  it  is  the  duty  of  a  carrier  tbat  undertakes  to 
ship  stock  to  provide  cars  strong  enough  to  transport  safely  animals 
that  are  ordinarily  unruly,  the  prevailing  view  is  that  the  law  does 
not  impose  upon  it  so  hard  a  task  as  to  detect  that  some  of  them  are 
vicious,  and  to  act  accordingly.  The  vehicle  must  be  suitable  for  the 
safe  conveyance  of  ordinary  animals  of  the  class.   It  is  not  required 


12.  Lake  Erie  &  W.  R.  Co.  v.  Hol- 
land, 162  Ind.  406,  69  N.  E.  138,  63 
L.R.A.  948. 

13.  Eckert  v.  Pennsylvania  R.  Co., 
211  Pa.  St.  267,  60  Atl.  781.  107  A. 
S.  R.  571. 

14.  See  supra,  par.  158. 

15.  Coupland  «.  Hoosatonic  R.  Co., 
61  Conn.  531,  23  AU.  870,  15  L.R.A. 
534. 

130  A.  S.  R.  462  note. 


16.  Betts  V.  Chicago,  R.  I.  &  P.  Ry. 
Co.,  92  la.  543,  60  N.  W.  623,  54  A. 
S.  R.  558,  26  L.RJI.  248. 

63  A.  S.  R.  553  note. 

In  detenniaing  what  is  a  reasonably 
safe  car  it  seems  that  the  value  of  the 
stock  carried  is  to  be  taken  into  con- 
sideration. Coupland  v.  Hou^atonic 
R.  Co.,  61  Conn.  531,  23  Atl.  870,  15 
L.R.A.  534. 
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that  it  shall  be  strong  enough  to  withstand  the  struggles  of  some  of 
that  class  that  may  be  not  only  unruly  but  vicious.'^  A  stricter  rule, 
however,  is  announced  in  other  cases,  which  makes  it  the  carrier's 
duty  to  furnish  cars  strong  enough  to  resist  the  struggles  of  unruly 
and  vicious  animals.^^  In  respect  to  the  adequacy  of  carriage,  a  car- 
rier meets  his  duty  and  obligation  when  it  furnishes  such  as  is  most 
in  use,  and  is  approved  by  persons  skilled  and  experienced  in  the 
business,  as  necesst^  and  proper  for  safe  transportation,  having  in 
view  the  kind  and  nature  of  the  freight  The  omission  of  any  part 
or  appliance,  permanent  or  usual  in  the  construction  or  preparation 
of  a  car,  and  which  is  necessary  and  proper  to  its  adequacy  for  the 
general  uses  and  purposes  of  railroad  transportation,  is  prima  facie 
ne^igence.  But  to  charge  the  carrier  with  negligence,  because  of  the 
omission  of  some  peculiar,  adventitious  and  temporary  preparation, 
the  necessity  or  propriety  must  be  shown  by  extraneous  evidence." 
The  duty  to  furnish  suitable  cars  includes  the  duty  to  provide  suitable 
partitions  therein  to  prevent  the  stock  from  crowding.  Likewise 
where  the  nature  of  the  stock  shipped  demands  it,  the  floor  of  a  car 
must  be  cleated  in  order  to  furnish  footing  for  the  animals  and  to 
prevent  them  from  falling.'* 

429.  Necessity  for  Ventilation  in  Cars. — A  car  containing  live  stock 
in  order  to  be  safe  and  suitable  must  be  furnished  with  sufficient 
means  for  ventilation.^  Not  only  must  the  means  be  sufficient  to 
ventilate  the  car  while  it  is  moving  but  also  while  it  is  not  moving.* 
And  a  carrier  must  guard  against  the  suffocation  of  live  stock  notwith- 
standing a  special  contract  exempting  it  from  liability  for  any  loss 
by  suffocation.'  To  relieve  a  carrier  from  liability  for  injury  from 
inadequate  ventilation  to  live  stock  which  it  contracts  to  transport,  it 
must  appear  that  the  shipper  contracted  to  accept  the  car  with  full 
knowledge  that  it  was  so  imperfectly  ventilated  as  to  be  likely  to  pro- 


17.  Selbv  r.  'Wilmington  &  W.  R. 
Co.,  113  N.  C.  588,  18  Atl.  88,  37  A. 
S.  R.  635. 

54  A.  S.  R.  561  note;  63  A.  S.  R. 
553  note;  15  Ann.  Cas.  146  note. 

18.  Smith  V.  New  Haven  &  N.  R. 
Co.,  12  Alien  (Mass.)  531, 90  Am.  Dec. 
166. 

37  A.  S.  R.  638  note;  63  A.  S.  R. 
553  note. 

19.  East  Tennessee,  V.  &  G.  R.  Co. 
V.  Johnston,  75  Ala.  596,  51  Am.  Rep. 
489;  Southern  Exp.  Co.  v.  Fox,  131 
Ky.  257,  115  S.  W.  184,  117  S.  W. 
270,  133  A.  S.  R.  241. 

20.  9  L.R.A.  450  note. 


1.  John  Schrocder  Lumber  Co.  r. 
Chicago  &  N.  W.  R.  Co.,  135  Wis.  575, 
116  N.  W.  179, 128  A.  S.  R.  1039. 

63  A.  S.  R.  560  note;  130  A.  S.  R. 
451  note;  9  L.R.A.  452  note. 

2.  130  A.  S.  R.  451  note. 

3.  Kime  v.  Southern  Railway  Com- 
pany, 160  N.  C.  457,  76  S.  E.  509,  43 
L.R.A.(N.S.)  617  and  note. 

63  A.  S.  R.  561  note.  But  compare 
Georgia  R.  Co.  v.  Spears,  66  Ga.  485, 
42  Am.  Rep.  81.  See  also  Penn  v. 
Bufifalo,  etc.,  R.  Co.,  49  N.  Y.  204,  10 
Am.  Rep.  355,  where  it  was  stipulated 
that  the  shipper's  agent  should  eare 
for  the  stock,  en  route. 
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duce  the  injury  complained  of.  If  the  evidence  shows  that  he  ac- 
cepted the  car  with  such  knowledge,  he  has  no  right  to  action.* 

430.  Necessity  for  Fursishing  Bedding. — While  it  cannot  be  said, 
as  a  matter  of  law,  that  the  failure  to  bed  with  straw  or  other 
material  a  car  for  the  transportation  of  live  stock  is  negligence  per  se* 
nevertheless  if  it  is  shown  ttiat  to  bed  the  car  that  is  to  be  used  for  the 
transportation  of  live  stock  is  usual  and  customary,  and  is  such  a  pre- 
caution as  a  prudent,  competent  and  faithful  man,  experienced  in 
the  business,  would  take,  the  carrier  will  be  responsible  for  any  injury 
caused  by  omission  in  this  regard.  This  is  the  rule  when  the  liability 
of  the  carrier  is  not  modified  by  contract,  and  when  he  undertakes 
the  transportation  of  cattle  under  the  common  law  liability  of  safe 
delivery.*  And  it  is  not  essential  that  a  bill  of  lading  shall  recite 
that  the  carrier  has  agreed  to  bed  the  car  so  as  to  make  it  safe  for  the 
shipment  of  th^  stock.'  Bedding  furnished  for  live  stock  must  be 
safe  and  suitable  in  order  that  the  carrier's  duty  may  be  properly 
fulfilled.*  According  to  the  prevailing  view  a  carrier  is  not  relieved 
from  liability  to  furnish  bedding  by  the  fact  that  the  shipper  accepts 
the  car  without  proper  bedding.*  Hence  although  a  shipper  stipulates 
in  a  bill  of  lading,  that  he  accepts  the  cars,  he  may  show  that  bedded 
cars  were  the  only  suitable  and  safe  kind,  under  his  allegation  that 
the  carrier  failed  to  furnish  suitable  and  safe  cars,  where  a  carrier  can- 
not by  contract  limit  its  duty  as  a  common  carrier."  On  the  other 
hand  some  courts  have  held  that  if  a  shipper  accepts  a  car,  and  loads 
it  with  live  stock,  knowing  that  the  ear  is  not  bedded,  or  is  improperly 
bedded,  the  carrier  is  not  answerable  for  negligence  in  failing  to  bed, 
or  for  insufBcient  bedding  of  the  car.^'  And  it  has  been  held  that  a 
carrier  is  relieved  of  its  duty  of  properly  bedding  a  car,  by  the  agree- 
ment of  the  shipper  to  load  and  unload  his  stock,  and  to  feed,  water, 
and  care  for  it  in  transit^'  If  a  shipper  agrees  that  he  will  at  his  own 

4.  John  Schroeder  Lumber  Co.  v.  8.  Powell  v.  Pennsylvania  R.  Co., 
Chicago  &  N.  W.  R.  Co.,  135  Wis.  32  Pa.  St.  414,  75  Am.  Dec.  564. 
575, 116  N.  W.  179, 128  A.  S.  R.  1039.  130  A.  S.  R.  446  note;  23  L.R.A. 

5.  East  Tennessee  V.  &  G.  R.  Co.  v.  (N.S.)  279  note. 

Johnston,  75  Ala.  596,  51  Am.  Rep.  9.  Allen  v.  Chicago,  B.  &  Q.  R.  Co., 
489.  82  Neb.  726, 118  N.  W.  655,  23  L.R.A. 

6.  Eaat  TenYicBsee,  V.  &  G.  R.  Co.  (N.S.)  278. 

u,  Johnston,  75  Ala.  596,  51  Am.  Rep.  10.  130  A.  S.  R.  447  note;  23  L.R.A. 

489;  Alabama  G.  S.  R.  Co,  v.  Thomas,  (N.S.)  279  note;  36  L.R.A.(N.S.)  412 

89  Ala.  294,  7  So.  7G2, 18  A.  S.  R.  119;  note. 

Allen  V.  Chicago,  B.  &  Q.  E.  Co.,  82  11.  63  A.  S.  R.  560  note;  130  A.  S. 

Neb.  726,  118  N.  W.  655,  23  L.R.A.  R.  463  note;  23  L.R.A.(N.8.)  279 

(N.S.)  278.  note. 

130  A.  S.  R.  446  note;  9  L.R.A.  430  12.  East  Tennessee,  V.  &  G.  R.  Co. 

note;  23  L.R.A.(N.S.)  278  note.  v.  Johnston,  75  Ala.  596,  51  Am.  Rep. 

7.  Allen  v.  Chicago,  B.  &  Q.  R.  Co.,  489. 

82  Neb.  726, 118  N.  W.  655,  23  L.R.A.  23  L.R.A.{N.S.)  279  note. 
(N.S.)  278. 
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expense  pro\-ide  such  bedding  or  other  suitable  appliances  in  the  ear 
as  will  enable  the  stock  to  stand  securely  on  tlieir  feet  while  in  the 
same,  he  will  thereby  preclude  a  recovery  from  the  carrier  for  injuries 
to  the  animals  because  the  bedding  provided  proved  defective  or 
inefficient*'  But,  although  a  shipper  has  agreed  to  eare  for  his  own 
stock,  the  carrier  must  give  him  a  reasonable  opportunity  to  provide 
the  animals  with  bedding.  Hence,  if  a  car  turns  out  to  be  defective, 
and  cattle  therein  have  to  be  changed  to  another  car,  it  is  the  carrier'fe 
duty  to  give  the  shipper  a  chance  to  bed  such  other  car.'*  Where  a 
carrier  has  contracted  to  carry  live  stock  over  its  own  road  and  deliver 
them  to  a  connecting  carrier,  it  is  its  duty,  after  the  transit  on  its  own 
road  is  completed,  and  the  stock  transferred  to  cars  accepted  by  the 
shipper  preparatory  to  delivery  to  the  connecting  line,  either  to  permit 
the  shipper  to  put  such  cars  in  proper  condition  safely  to  transport 
the  stock,  as  he  had  agreed  to  do,  or  itself  perform  this  duty  with 
reasonable  care  and  diligence;  and  for  a  failure  so  to  do,  the  carrier 
is  liable  for  a  resulting  injury  to  the  stock." 

431.  Duty  to  Furnish  Proper  Facilities  for  Loading  and  Unloading 
in  GeneiaL — railroad  company  holding  itself  out  as  a  carrier  of 
live  stock  is  under  a  legal  obligation  arising  from  the  nature  of  the 
employment  to  provide  suitable  and  necessary  means  and  facilities 
for  receiving  live  stock  offered  to  it  for  shipment  over  its  road  and 
connections,  as  well  as  for  discharging  such  stock  after  it  reaches  the 
place  to  which  it  is  consigned.*'  And  the  duty  of  a  carrier  of  live 
stock  to  receive,  transport  and  deliver  it  is  not  fully  discharged  unless 
that  obligation  is  complied  with.*'  The  duty  cannot  be  efficiently 
discharged,  at  least  in  a  town  or  city,  witliout  the  aid  of  yards  in 
which  the  stock  offered  for  shipment  can  be  received  and  handled  with 
safety  and  without  inconvenience  to  the  public  while  being  loaded 
upon  the  cars  in  which  they  are  to  be  transported.**  A  carrier  must 
not  only  maintain  suitable  stockyards  but  it  must  keep  and  maintain 
the  same  in  a  safe  condition  so  as  to  avoid  injury  to,  or  the  escape  of, 

13.  36  LJ!.A.(N.S.)  414  note.  for  defective  stockyards,  see  m/ra, 

14.  63  A.  S.  R.  560  note.  par.  433. 

15.  Alabama  G.  S.  R.  Co.  v.  Thomas,  17.  Covington  Stock-Yards  Co.  v. 
89  Ala.  294,  7  So.  762, 18  A.  S.  R.  119,  Keith,  139  U.  S.  128,  11  S.  Ct.  461, 

63  A.  S.  R.  564  note;  9  L.R.A.  450  35  U.  S.  (L.  ed.)  73. 

note.  130  A.  S.  R.  449  note;  44  L.R.A. 

16.  Covington   Stock-Yards  Co.  v.  190  note. 

Keith,  139  U.  S.  128,  11  S.  Ct.  461,  35  18.  Covington  Stock- Yards  Co.  v, 

V.  S.  (L.  ed.)  73;  Atchison,  T.  &  S.  Keith,  139  U.  S.  128, 11  S.  Ct.  461,  35 

F.  R.  Co.  r.  Allen,  75  Kan.  190.  88  U.  S.  (L.  ed.)  73;  Central  Stock-Yards 

Pac.  966,  10  L.R.A.(N.S.)  576;  Nor-  Co.  r.  Louisville  &  N.  R.  Co.,  118  Fed, 

folk  &  W.  R.  Co.  V.  Hannan,  91  Va.  113,  55  C.  C.  A.  63,  63  L.R.A.  213. 

601,  22  S.  E.  490,  50  A.  S.  R.  855,  44  63  A.  S.  R.  551,  559  note;  130  A.  S. 

L.R.A.  289  and  note.  R.  448  note;  10  L.R.A.(N.S.)  571  note. 
63  A.  S.  B.  551  note.  As  to  liabilitv 
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the  cattle  therefrom. In  this  connection  it  is  the  duty  of  a  railroad 
company  to  provide  a  reasonably  safe  chute  leading  from  the  stock 
pen  into  the  car,  with  which  to  load  stock,  and  to  keep  the  chute  in 
a  reasonably  safe  condition.'*  The  legal  duty  of  a  carrier  of  live  stock 
to  provide  suitable  facilities  for  loading  and  unloading  is  not  fully 
discharged  by  receiving  and  discharging  live  stock  at  yards  access  to 
which  must  be  purchased  by  the  shipper,*  or  where  it  makes  a  special 
charge  for  merely  receiving  or  delivering  stock  in  and  through  stock- 
yards pronded  by  iteelf.*  However,  that  duty  may  be  discharged  by 
contract  with  proper  persons  or  companies  who  shall  undertake  the 
same  under  the  responsibility  of  the  carrier  and  without  extra  charge 
to  the  shipper  •  The  duty  of  a  carrier  to  furnish  proper  facilities  for 
the  receipt  and  delivery  of  stock  is  not  affected  by  the  fact  that  the 
shipper  has  agreed  to  care  for  the  stock  during  transportation .* 

432.  Injury  Caused  by  Improper  Means  for  Loading. — It  is  the 
duty  of  a  shipper  to  furnish  proper  and  safe  facilities  for  leading 
and  unloading  live  stock.*  And  where  the  carrier  has  assumed  the 
duty  of  unloading  cattle  at  the  place  of  destination,  it  is  liable  for 
such  damages  as  result  from  its  failure  to  do  so  in  a  proper  manner.* 
A  carrier  is  not  relieved  from  liability  for  injuries  caused  by  a  slippery 
chute  by  the  fact  that  its  condition  was  due  to  the  effects  of  a  general 
storm  which  affected  the  whole  surrounding  country.'  And  it  has 
been  ruled  that  knowledge  of  the  unsafe  condition  of  a  platform 
pro\-ided  by  a  carrier  for  loading  stock  will  not  prevent  a  person, 
attempting  to  use  it  for  that  purpose,  and  exercising  due  care,  from 
recovering  for  injuries  received  by  reason  of  the  defect.*  Likewise  a 
stipulation  in  a  contract  for  transportation  of  live  stock  that  the  ship- 
per should  unload  it  does  not  relieve  the  carrier  from  liability  for  an 
injury  to  the  stock  while  the  shipper's  agent  was  unloading  it,  re- 
sulting from  the  use  of  a  defective  platform  supplied  him  by  the 
company.*  But  the  rule  seems  to  be  that  a  railroad  company  incurs 
no  liability  with  reference  to  tiie  mode  adopted  in  loading  cars  by  a 

W.  St.  Louis  &  S.  F.  R.  Co.  r.  Beets,  3.  Central  Stock-Yards  Co.  v.  Louia- 

75  Kan.  295,  89  Pac.  683,  10  L.R.A.  ville  &  N.  R.  Co.,  118  Fed.  113,  55  C- 

<N.S.)  571  and  note.  C.  A.  63,  63  L.R.A.  213. 

20.  63  A.  S.  R.  559  note;  130  A.  S.  4.  Peck  v.  Chicago  Great  Western 

R.  448  note;  9  L.R.A.  449  note;  44  R.  Co.,  138  la.  187,  115  N.  W.  1113, 

L.R.A.  290  note;  32  L.R.A.(N.S.)  323  128  A.  S.  R.  185,  16  L.R.A.(N.S.) 

Dote.  88.1. 

As  to  liability  for  injuries  caused  6.  44  L.R.A.  291  note, 

by  defective  chutes,  see  infra,  par.  432.  6.  130  A.  S.  R.  450  note. 

1.  44  L.R.A.  295  note.  7.  44  L.R.A.  291  note. 

2.  Co\nngton  Stock- Yards  Co.  v.  8.  White  v.  Cincinnati,  N.  0.  &  T. 
Keith,  139  U.  S.  128, 11  S.  Ct.  461.  35  P.  Ry-  Co.,  89  Ky.  478,  12  S.  W.  936, 
U.  S.  (L.  ed.)  73.  7  L.H.A.  44. 

63  A.  S.  R.  552  note;  44  L.R.A.  295     9.  44  L.R.A.  295  note, 
note. 

970 


Digitized  by 


Google 


4  R.  C.  L. 


CARRIERS 


U  433,  434 


shipper  who  hires  a  car  to  be  loaded  in  such  a  manner  sa  he  may 
choose." 


433.  Injury  Caused  by  Defective  Stockyards. — As  has  been  alluded 
to  before,**  it  is  incumbent  on  a  railway  company  carrying  live  stock 
to  provide  necessary  and  suitable  yards  and  facilities  for  the  care  of 
stock  shipped  over  its  line,  and  in  which  stock  in  transit  may  be 
unloaded  for  rest,  feed,  and  water."  For  a  failure  to  perform  this 
duty,  by  permitting  the  stock  pens  to  become  defective,  the  railway 
company  will  be  held  responsible  for  all  injuries  sustained  by  the 
cattle  placed  therein  by  a  shipper.**  It  follows  therefore  that  where 
a  carrier  permits  the  fence  surrounding  a  stock  yard  to  become  weak, 
rotten,  and  defective,  by  reason  of  which  a  shipper's  cattle  escape  and 
run  away  and  are  injured  without  his  fault  the  railroad  company  is 
respondble  for  such  injury.**  The  duty  of  the  carrier  to  provide 
suitable  pens  means  that  the  pens  must  be  suitable  in  any  kind  of 
weather,  and  it  is  answerable  for  suffering  and  injury  caused  by 
muddy  pens,  or  those  which  expose  animals  to  the  cold.**  A  carrier 
cannot  absolve  itself  from  liability  by  permitting  its  pens  to  become 
so  dilapidated  that  the  shipper  will  recognize  them  as  unsafe.  Hence 
the  rule  is  that  when  a  stock  pen  is  unsafe,  and  loss  results  from  its 
condition,  tiie  carrier  is  liable,  although  the  owner  could  have  known 
of  the  condition  of  the  pen.**  But  where  live  stock  are  unloaded  with 
the  consent  of  the  owner,  and  are  in  his  charge  at  the  time  of  the  loss, 
no  recovery  can  be  had  although  the  stock  yards  were  insufficient.*' 
To  warrant  a  recovery  by  a  shipper  for  loss  of  weight  of  stock  by 
reason  of  a  failure  of  the  carrier  to  supply  sufficient  pens  for  loading, 
it  must  appear  that  the  loss  in  weight  occurred  by  reason  of  such 
failure,  and  the  recovery  cannot  include  loss  in  weight  from  any 
other  cause.** 

434.  Nature  of  Liability  for  Loss  Caused  by  Defective  Stockyards. — 
The  only  divergency  between  the  courts  is  as  to  the  question  whether 
the  railway  company  is  to  be  held  liable  as  a  common  carrier,  or  only 

10.  Ohio  &  M.  R.  Co.  v.  Dunbar,  20  the  pen  in  which  a  shipment  of  sheep 
Hi.  623,  71  Am.  Dec.  291.  must  be  placed  for  loading  to  have  salt 

11.  See  supra,  par.  431.  water  accessible,  the  drinking  of  whioli 

12.  Central  Stock- Yards  Co.  v.  creates  such  an  intense  thirst  as  to 
Louisville  &  N.  R.  Co.,  118  Fed.  113,  produce  sickness  from  which  the  sheep 
55  C.  C.  A.  63,  63  L.R.A.  213;  Atchi-  are  liable  to  die,  is  answerable  for  the 
son,  T.  &  S.  P.  R.  Co.  v.  Allen,  75  damages  resulting  therefrom.  Norfolk 
Kan.  190,88Pac.  966,10L.R.A.(N.S.)  &  W.  R.  Co.  v.  Harman,  91  Va.  601, 


576. 

44  L.R.A.  290  note. 

13.  St  Louis  &  S.  F.  R.  Co.  v. 
Beets,  75  Kan.  295,  89  Pac.  683,  10 
L.R.A.{N.S.)  571  and  note. 

44  L.R.A.  200  note. 

A  carrier  of  live  stock  who  permits 


23  S.  E.  490,  50  A.  8.  R.  855,  44 
L.R.A.  289. 


14.  44  L.R.A.  290  note. 
16.  63  A.  S.  R.  552  note. 
16.  63  A.  S.  R.  560  note. 


17.  44  L.R.A.  290  note. 

18.  44  L.R.A.  292  note. 
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as  a  bailee  where  loss  or  injury  results  to  live  stock  through  defective 
stock  yards.  One  line  of  authorities  declare  that  a  railway  company 
which  permits  stock  to  be  placed  in  the  peas  which  it  has  prepared 
by  the  side  of  its  tracks  to  facilitate  loading  and  unloading  does  not 
thereby  receive  it  for  shipment,  or  take  possession  or  assume  charge 
of  it  as  a  common  carrier  or  keeper,  and  therefore  the  limit  of  its 
liability  is  for  the  exercise  of  ordinary  care  in  the  construction  and 
maintenance  of  its  pens.*'  But  even  where  this  rule  prevails  it  is  not 
the  duty  of  shippers  to  discover  defects  therein  and  notify  the  carrier 
thereof.  On  the  contrary,  a  shipper  has  a  right  to  act  upon  the  as- 
sumption that  his  stock  will  be  safe  therein.**  On  the  other  hand 
where  it  is  the  rule  that  the  relation  of  common  carrier  commences  on 
the  receipt  of  live  stock  at  the  stock  yards  of  a  carrier  its  liability 
for  injury  caused  by  defective  yards  is  that  of  a  carrier  and  not  a 
bailee.* 

XXIII.  Carr  op  Stock  During  Transportation 


In  General 

435.  General  Duty  as  to  Care  and  Protection. — A  carrier,  undertak- 
ing to  transport  live  stock  for  those  who  choose  to  employ  it,  assumes 
the  full  obligation  to  furnish  safe  and  suitable  vehicles,  an  adequate 
road,  and  to  exercise  due  care  and  foresight  to  guard  against  loss  or 
injury  from  external  sources.*  And  as  it  is  well  known  that  animals 
while  being  transported  on  cars  or  vessels  may  injure  or  destroy  them- 
selves or  each  other,  they  may  die  from  fright  or  from  starvation  be- 
cause they  refuse  to  eat,  or  they  may  die  from  heat,  or  cold,  or  want 
of  ventilation,  it  is  a  carrier's  duty  to  be  reasonably  careful  and  watch- 
ful over  the  animals  during  the  entire  journey  to  prevent  them  from 
injuring  themselves,  or  each  other,  or  from  becoming  injured  in 
other  ways,  as  by  heat,  cold,  suffocation,  etc.*  Thus  when,  during  the 
transportation  of  stock,  the  shipper's  agent  requests  the  conductor  to 
set  off  the  car,  containing  both  cattle  and  hogs,  because  the  cattle  are 
down  and  dying,  it  is  the  duty  of  the  conductor  to  comply ;  and  he  is 
not  excused  on  the  ground  that  the  stock  pen  at  that  point  would  not 
hold  hogs,  when  the  hogs  could  have  been  retained  on  the  car  and  the 
suffering  cattle  unloaded,  and  especially  when  the  carrier  is  under 


19.  St.  Louis  &  S.  F.  R.  Co.  v.  Beets, 
75  Kqii.  295,  89  Pae.  683,  10  L.R.A, 
(N.S.)  571  and  note. 

10  L.R.A.(N.S.)  571  note. 

20.  SI.  Louis  &  S.  F.  R.  Co.  v.  Beets, 
75  Kan.  295,  89  Pac.  683,  10  L.R.A. 
(N.S.)  571. 

1.  44  L.R.A.  292  note.  And  see 
supra,  par.  410. 


2.  East  Tennessee,  V.  &  Q.  R.  Co.  r. 
Jolinston,  75  Ala.  596,  51  Am.  Rep. 
48D. 

3.  WHke  V.  Illinois  Cent.  R.  Co.,  153 
la.  695,  133  N.  W.  746,  Ann.  Cas. 
1913E  308. 

63  A,  S.  R.  561  note;  130  A.  S.  R. 
450  notei  39  L.R.A.(N.S.)  640  note. 
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duty  to  make  the  pens  secure.*  So  if  the  carrier's  agents  are  informed 
that  stock  is  becoming  frightened,  is  acting  badly,  and  is  in  danger 
of  being  killed  by  further  transportation,  it  is  the  carrier's  duty,  upon 
the  request  of  the  shipper's  agent,  to  sidetrack  the  car  at  a  place  where 
they  are  next  to  stop,  where  that  may  reasonably  be  done."  Likewipe 
where  a  carrier  erroneously  placards  a  car  as  containing  "Southern 
cattle,"  which  term  indicates  to  cattlemen  that  the  cattle  are  infected 
with  Uie  splenetic  or  Texas  fever,  or  have  been  exposed  to  it,  it  is 
liable  to  the  shipper  for  the  damages  sustained  by  him  in  selling  his 
cattle  which  were  not,  in  fact,  so  diseased  or  exposed,  at  a  loss.*  And 
where  a  horse  died  of  strangulation  by  its  halter  while  in  transit,  it 
was  held  that  it  was  for  the  jury  to  say  whether  prudence  did  not  re- 
quire that  a  servant  of  the  carrier  should  have  been  stationed  in  or 
about  the  car  so  as  to  observe  the  conduct  and  condition  of  the  animals 
constantly  or  at  short  intervals.' 

436.  Injury  Caused  by  Failure  to  Provide  Proper  Care  and  Pro- 
tection.— A  cairier  is  liable  for  the  loss  of  stock  which  die  or  are  in- 
jured for  want  of  proper  care  and  protection  while  in  transit,*  where 
the  shipper  has  not  agreed  to  furnish  a  caretaker.*  And  an  unavoid- 
able delay  in  shipment  is  no  excuse  for  a  failure  to  exercise  that  de- 
gree of  care  required  of  a  carrier  in  the  transportation  of  live  stock.'** 
in  measuring  the  care  that  should  be  bestowed  on  live  stock  during 
transportation  the -value  of  stock  as  stated  by  the  owner  is  a  proper 
element  to  be  considered.**  If  the  owner  of  animals  or  other  prop- 
erty is  aware  of  any  circumstances  which  render  peculiar  care  and 
attention  necessary  to  safe  transportation,  and  which  the  carrier  does 
not  or  is  not  presumed  to  know,  he  must  give  notit:e  of  such  peculiari- 
ties, in  order  that  suitable  precautions  may  be  employed.**  But  where 
the  owner  of  animals  retains  the  custody  of  them  during  their  transit, 
the  carrier  is  not  so  absolutely  liable  as  he  ^otherwise  would  be.*'  And 

4.  Johnson  v.  Alabama,  etc.,  R.  Co.,  9.  63  A.  S.  R.  562  note;  55  L.R.A. 

69  Miss.  191,  11  So.  104,  30  A.  S.  R.  28f)  note. 

534.  But  compare  Illinois  Cent.  R.  10-  Chicago,  B.  &  Q.  R^o.  v.  Slat- 
Co.  V.  Peterson,  68  Miss.  454,  10  So.  76  Neb.  721, 107  N.  W.  1045, 124 
43,  14  LJI.A.  550,  where  only  a  few  A.  S  R.  825.                      t  i>  a 

animals,  less  than  a  carload,  were  sliip-  .Jf.^-J-  ^/  ^  ^® 
'  (N.S.)  640  note. 

k'  flo  A   an  mn  qq  t  n  a  St.  Loais,  I.  M.  &  C.  Ry.  Co.  c. 

J'c  ?  to      :  '  Weakly,  50  Ark.  397,  8  S.  W.  134,  7 

*  -  ;l  ^        ^      u  ..         A.  S.  R.  104;  Coupland  v.  Housatonio 

m%x^t),Vmz'^'^^f'  £:h'^;5?4.'°"- '''' 

1092.  12.  Smith  v.  New  Haven  &  N.  R. 

130  A.  S.  R.  448  note.  Co.,  12  Allen  (Mass.)  531,  90  Am. 

7.  Clarke  r.  Rochester,  etc.,  R.  Co.,  Dec.  166. 

14  N.  Y.  570,  67  Am.  Dec.  205.  13.  Snrfth  v.  New  Haven  &  N.  R. 

8.  63  A.  S.  R.  562  note;  130  A.  S.  Co.,  12  AUen  (Mass.)  531,  90  Am. 
R.  450  note:  55  LJRJl,  28S  note.        Dec.  166. 
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it  has  been  stated  that  if  a  shipper  expressly  agrees  to  accompany 
his  stock  and  to  care  for  the  animals,  but  does  not  do  so,  and  such 
failure  proximately  contributes  to  the  injury  of  the  stock,  tJie  carrier 
is  not  answerable.**  On  the  other  hand  it  has  been  held  that  a  carrier 
which,  with  knowledge  that  a  shipper  of  live  stock  has  failed  to  fur- 
nish a  caretaker  as  agreed,  proceeds  under  the  shipping  contract,  is 
liable  for  any  loss  resulting  from  its  failure  to  provide  the  stock  with 
proper  care  and  protection.'^  The  fact  that  a  shipper  was  allowed 
a  passage  for  himself  on  the  train  in  which  his  live  stock  were  car- 
ried does  not  prove  conclusively,  if  at  all,  that  he  was  to  attend  to 
their  safety  during  the  journey.  It  may  very  well  be  that  he  desired 
to  be  present  at  the  time  and  place  of  delivery,  in  order  to  take  care 
of  them  there,  and  that  the  privilege  of  taking  passage  in  the  same 
train  was  allowed  him  for  that  purpose.'"  A  carrier  is  not  liable  in 
damages  to  one  who  hires  or  charters  cars  absolutely,  in  case  of  injury 
to  his  live  stock.  The  remedy  of  the  latter  must  be  on  the  contract 
of  hire,  and  the  implied  undertaking  of  the  company  that  the  hired 
cars  are  substantial,  and  will  be  duly  carried  to  their  destination.'^ 
437.  Injury  Caused  by  Heat. — A  carrier's  agent  who  refuses  to  com- 
ply with  the  request  of  the  owner  of  crated  animals  to  aid  him  in  plac- 
ing them  where  they  can  get  more  aii*,  and  so  prevent  them  from 
dying  from  overheat,  is  guilty  of  neglecting  his  plain  duty,  when  he 
could  reasonably  have  complied,  and  where,  after  one  animal  die^ 
he  does  comply  as  to  the  others;  and  in  such  a  case  the  carrier  is  hable 
for  the  loss.'*  Also  where  a  carrier  accepts  live  stock  for  transporta- 
tion which,  from  the  crowded  manner  in  which  they  are  necessarily 
carried  upon  its  cars,  are  liable  to  die  from  overheating,  it  is  the  duty 
of  the  carrier  to  apply  water  to  them  externally  when  it  is  found 
necessary,  to  prevent  such  overheating,'*  and  if  it  fails  to  do  so,  it  is 

liable  for  any  loss  resulting  from  overheating.^^    A  shipper  is  not 

* 

14.  63  A.  S.  R.  563  note.  16.  Clarke  v.  Rochester,  etc.,  R.  Co., 
In  Michigan  it  has  been  held  that  14  N.  Y.  570,  67  Am.  Dec.  205. 

a  shipper  of  livestock,  where  it  is  the     63  A.  S.  R.  563  note. 

custom  of  shippers  to  send  a  cuetaker,     17.  East  TennesE«e  &  O.  R.  Co.  v. 

who  fails  to  comply  with  this  custom,  Whittle,  27  Oa.  535,  73  Am.  Dee.  741. 

assume  fdl  the  risk  of  injury  resulting     18.  39  LJ£.A.(N.S.)  642  note. 

therefrom.    Heller  v.  Chicago  &  O.     19.  lUinpis  Cent.  R.  Co.  v.  Adams, 

T.  Ry.  Co.,  109  Mich.  53,  66  N.  W.  42  lU.  474,  92  Am.  Dee.  85. 

667,  63  A.  S.  R.  .541.  130  A.  S.  R.  451  note;  63  A.  S.  R. 

It  is  to  be  noted  that  in  that  juris-  555  note;  16  L.R.A.(N.S.)  883  note, 
diction  a  carrier  of  live  stock  is  not  20.  Illinois  Cent.  R.  Co.  v.  Adams, 
subject  to  the  liabilities  of  a  common  42  111.  474,  92  Am.  Dec.  85;  Pec^  «. 
earner  unless  it  has  heU  itself  out  as  Chicago  Great  Western  R.  Co.,  138  la. 
a  common  carrier  of  live  stock.  See  187, 115  K.  W.  1113, 128  A.  S.  R.  185, 
supra,  par.  409.  16  L.R.A.(N.S.)  883  and  note. 

15.  Chicago,  B.  &  Q.  R.  Gp.  v.  Wil-     63  A.  S.  R.  556  note, 
liams,  61  Neb.  608,  85  N.  W.  832,  55 

L.R.A.  289. 
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bound  to  notify  the  carrier  of  the  necessity  of  showering  them  in  hot 
weather,  where  it  knew  their  condition,  and  that  showering  was  neces- 
saiy  to  protect  them  against  exces^ve  heat.'  And  the  fact  that  the 
shipper  overcrowded  the  car  in  loading  does  not  relieve  the  carrier 
of  its  duty  in  this  regard.*  Furthermore  a  clause  in  a  contract  for 
the  carriage  of  live  stock  that  the  animals  are  to  be  loaded,  watered, 
fed,  and  cared  for  by  the  shipper,  does  not  impose  upon  him  the  duty 
of  sprinkling  them  to  keep  down  their  temperature  en  route*  Even 
if  a  car  is  not  overloaded  and  the  live  stock  are  in  good  condition  at 
the  beginning  of  the  journey,  if  the  weather  is  very  hot,  mere  shower- 
ing with  water  may  not  be  sufficient,  and  if,  in  spite  of  that  precaution, 
they  contioue  to  die,  the  earner  may  be  negligent  in  not  dropping  the 
car  off  the  train,  and  unloading  the  stock  before  the  destination  is 
reached.*  But  a  carrier  is  not  responsible  for  the  death  of  cattle  in 
transit  by  reason  of  the  heat  unless  such  death  was  caused  by  some 
negligence  or  misfeasance  of  it  or  its  servants.'  Thus  where  the 
owner's  agent  is  negligent  in  allowing  hogs  to  be  overcrowded,  and 
later,  on  discovering  their  suffering,  asks  the  carrier  to  have  them 
transferred  to  other  cars,  but,  on  being  told  there  are  none,  does  not 
insist  on  having  the  car  detached  and  left,  but  goes  on  with  them  to 
the  destination,  the  carrier  is  not  liable.*  And  where  cattle  are  de- 
layed in  transit  by  a  storm,  and  because  of  the  delay  there  is  a  loss 
by  heat,  suffocation,  and  crowding,  if  the  owner's  agent  has  full  con- 
trol of  the  shipment  and  of  loading  and  unloading,  the  respon- 
sibility is  on  him ;  and  if,  by  constructing  a  temporary  platform,  they 
could  have  been  unloaded  where  the  train  stood,  and  the  carrier  did 
nothing  to  prevent  the  unloading,  it  is  not  liable  for  the  loss,  even 
though  it  refused  to  comply  with  the  owner's  request  to  unload  the 
stock  or  furnish  facilities  for  so  doing.' 

438.  Injury  Caused  by  Cold. — The  rule  is  settled  that  where  by 
reason  of  negligent  handling  of  cattle  they  are  exposed  to  extreme 
cold  weather  and  suffer  injuries  therefrom,  the  carrier  is  liable  for 
ihe  dama^  caused  thereby.^  Thus  where  a  train  is  delayed  by  a 
snowstorm,  and  cattle  are  put  into  a  stock  yard,  the  carrier  is  in  duty 
bound  to  protect  them  from  injury  by  cold  and  exposure  and  is  re- 
sponsible for  all  damage  caused  by  a  failure  to  perform  that  duty,' 

1.  Peck  r. ,  Chicago  Great  Western      5.  Maslin  v.  Baltimore  &  0.  R.  Co., 
R.  Co.,  138  la.  187,  115  N.  W.  1113,  14  W.  Va.  180,  35  Am.  Rep.  748. 
128  A.  S.  R.  185, 16  L.R.A.(N.S.)  883.      130  A.  S.  R.  451  note. 

2.  16  Ii.R.A.(N.S.)  883  note.  6.  Squire  v.  New  York  Cent.  R.  Co., 

3.  Peck  V.  Chicago  Great  Western  98  Mass.  239,  93  Am.  Dec.  162. 

B.  Co.,  138  la.  187,  115  N.  W.  1113,  7.  Penn  i-.  Buffalo,  etc.,  R,  Co.,  49 

128  A.  S.  R.  185,  16  L.R.A.(N.S.)  N.  T.  204,  ID  Am.  Rep.  355. 

883.  8.  130  A.  S.  R.  450  note. 

4.  Lindsley  r.  Chicago,  etc.,  R.  Co.,  9.  63  A.  S.  R.  564  note. 
36  Minn.  539,  33  N.  W.  7, 1  A.  S.  R, 

«92. 
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But  a  carrier  is  not  responsible  for  injuries  or  losses  arising  solely 
from  unprecedented  climatic  conditions.'*  Where  a  bill  of  lading 
provides  that  the  shipper  of  live  stock  shall  load  and  unload  the  ani- 
mals at  his  own  risk,  and  feed,  water  and  attend  them  at  his  own 
expense  and  risk,  but  he  does  not  attend  the  animals,  and  the  carrier 
unloads  them  for  feed  and  water  at  a  place  where  they  are  exposed 
to  cold  and  storm  to  their  injury,  it  is  liable  for  the  injuries  which 
such  negligence  causes.**  But  it  has  been  ruled  that  a  carrier  which 
receives  live  stock  for  transportation  is  bound  to  use  only  ordinary 
and  reasonable  care  to  avoid  injury  to  the  stock  by  cold  while  they 
are  awaiting  transportation,  and  is  liable  for  injury  to  the  stock 
through  freezing  only  where  common  prudence  would  have  required 
it  to  anticipate  that  freezing  conditions  were  probable,  and  to  provide 
against  them  by  sheltering  the  animals.** 

439.  Loss  Caused  by  Disease. — A  carrier  must  protect  a  shipment 
of  live  stock  while  transporting  it  from  exposure  to  contagious  and 
infectious  diseases.*'  In  this  connection  it  is  the  duty  of  a  carrier 
to  furnish  cars  which  are  not  infected  with  any  contagious  disease; 
and  if  it  fails  to  discharge  its  duty,  and  stock  is  injured  in  conse- 
quence of  such  failure,  then  the  carrier  is  Uable  for  such  damages  as 
may  have  been  sustained.**  Thus,  the  communication  of  Texas  fever 
by  the  carrier's  infected  cars  to  cattle  transported  in  them  renders  the 
railroad  company  liable  for  the  damages.**  Not  only  is  it  the  duty 
of  a  carrier  to  provide  cars  free  from  infectious  diseases,  but  it  must 
protect  stock  from  exposure  to  such  diseases  during  transportation. 
Hence  where  a  carrier  negligently  exposes  a  shipment  of  hogs  to  hog 
cholera  by  switcliing  them  through  a  zone  in  which  hogs  are  so  in- 
fected, it  is  liable  for  losses  occa.sioned  by  the  hogs  contracting  that 
disease  from  such  exposure.**  It  is  the  duty  of  a  carrier  to  exercise 
ordinary  and  reasonable  care  in  the  selection  of  a  place  for  the  keep- 
ing of  the  live  stock  after  the  relation  of  can-ier  and  shipper  has 
ceased  by  their  arrival  at  their  destination,  and,  if  the  carrier  knew, 

10.  130  A.  S.  R.  451  note;  Ann.  (N.S.)  712  and  note. 
Gas.  1912G  924  note.   And  see  supra,     130  A.  S.  R.  452  note. 

par.  423,  as  to  weather  conditions  14.  Illinois  Cent.  R.  Co.  v.  Harris, 

generally.  184  III.. 57,  56  N.  E.  316,  48  L.R.A. 

11.  Oilliland  v.  Southern  Ry.,  85  S.  175;  Baltimore  &  O.  R.  Co.  e.  Dever, 
C.  26,  67  S.  E.  20,  137  A.  S.  R.  861,  112  Md.  296,  75  AU,  352;  21  Ann.  Gas. 
27  L.R.A.(N.S.)  1106.  169  and  note,  26  L,R.A.(N.S.)  7X2 

12.  Golseh  V.  Chicago,  M.  &  St.  P.  and  note. 

R.  Co.,  149  la.  176,  127  N.  \V.  198,  15.  lUinois  Cent.  R.  Go.  ».  Harris, 
Ann.  Cas.  1912G  915  and  note,  34  184  lU.  57,  56  N.  E.  316,  48  L.R.A. 
L.R.A.(N.S.)  1013.  175. 

13.  Illinois  Cent.  R.  Co.  v.  Harris,  63  A.  S.  R.  558  note:  13D.A.  S.  R. 
184  HI.  57,  56  N.  E.  316,  48  LJt.A.  448  note. 

175;  Baltimore  &  O.  R.  Go.  v.  De-     16.  130  A.  S.  R.  452  note;  21  Ann. 
ver,  112  Md.  296,  75  Atl.  352,  21  Gas.  176  note. 
Ann.  Gas.  169  and  note.    26  L.R.A. 
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or  by  the  exercise  of  reasonable  care  sliould  have  known,  that  its 
cattle  pens  are  infected,  it  will  be  liable.^'  But  a  carrier  is  not 
liable  for  the  loss  of  live  stock  through  sickness  where  it  does  not  ap- 
pear, that  such  sickness  was  caused  by  its  negligence.**  Thus  a  carrier 
cannot  be  held  liable  merely  because  some  cattle  carried  by  it  die 
or  are  sick  several  days  after  thej'  are  delivered,  as  a  result  of  a  con- 
tagious disease,  without  showing  that  the  carrier  was  responsible  for 
their  contracting  the  disease."  The  fact  that  live  stock  die  while  in 
the  possession  of  a  connecting  carrier  will  not  relieve  the  initial  car- 
rier from  liability  where  it  is  established  that  the  disease  was  con- 
tracted while  the  stock  were  in  the  possession  of  the  initial  carrier 
and  through  its  negligence.*" 

440.  Loss  Caused  by  Escape  of  Stock. — It  is  clearly  the  duty  of  a 
railroad  company,  which  undertakes  to  transpoi-t  live  stock,  to  prevent 
the  animals  from  escaping  by  reason  of  any  defect  in  its  cars.  Like- 
wise it  must  not  permit  the  fences  of  its  pens  to  become  rotten  and 
insecure,  and  must  keep  its  appliances  for  fastening  stock  pens  in 
repair,  so  that  animals  may  not  escape  and  injurj'  be  inflicted.'  And 
if  a  carrier  permits  cattle  to  escape,  from  defects  in  its  cars,  even  be- 
yond the  terminus  of  its  road,  it  will  be  answerable  for  the  loss,  not- 
withstanding a  special  contract  limiting  ite  liability  to  the  end  of 
its  road.*  But  where  the  escape  of  the  animals  is  due  to  the  con- 
tributory negligence  of  the  shipper  there  can  be  no  recovery.'  As 
heretofore  stated  *  it  is  the  duty  of  a  carrier  of  live  stock  to  deliver 
them  to  the  consignee  in  or  through  inclosed  lots  or  yards  convenient 
to  the  place  of  unloading,  and  if  they  are  scattered  by  reason  of  being 
unloaded  in  an  improper  place,  the  carrier  is  liable  for  the  damages 
occasioned  thereby.*  There  is  authority  to  the  effect  that  a  railroad 
company  is  not  liable  for  damages  due  to  the  escape  of  cattle  from 
its  cattle  pens  where  they  were  placed  there  by  permission  of  its 
agent  but  had  not  been  received  for  shipment,  and  no  bill  of  lading 
had  been  given.*  Other  authorities  take  the  view,  however,  that  a 
shipper  of  cattle  who  arranges  with  a  station  agent  for  their  transpor- 
tation, and  in  pursuance  of  such  arrangement  places  them  in  the 
railway  company's  stock  pen,  may  recover  for  injm-ies  sustained  by 
the  stock,  which  escaped  by  reason  of  a  defect  in  the  stockyard 

17.  10  L.R.A.(N.S.)  574  note;  21  2.  63  A.  S;  R.  560  note. 
Ann.  Cas.  176  note.  3.  Ann.  Cas.  1912B  393  note. 

18.  130  A.  S.  R.  452  note.  4.  See  supra,  par.  431. 

19.  Baltimore  &  O.  R.  Co.  v.  Dever,  5.  Reynolds  v.  Oreat  Northern  R. 
112  Md.  296,  75  Atl.  352,  21  Ann.  Cas.  Co.,  40  Wash.  163,  82  Pae.  161,  111 . 
308,  26  L.R.A.(N.S.)  712.  A.  S.  R.  883. 

20.  Norfolk  &  W.  R.  Co.  v.  Harnian,  63  A.  S.  R.  551  note;  130  A.  S.  R. 
91  Va.  601,  22  S.  E.  490,  50  A.  S.  R.  460  note. 

855,  44  L.R.A.  289.  6.  44  L.R.A.  293  note. 

1.  Ann.  Cas.  1912B  392  et  sea.  note. 
R.  C.  L.  Vol.  IV.— 62.  977 
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fences.'  Of  course  if  animals  escape,  throuj^  their  own  eflforta  and 
exertions,  without  any  negligence  on  the  part  of  ttie  carrier,  the 

latter  is  not  answerable.* 

441.  Loss  Caused  by  Improper  Loading. — While  it  has  been  said 
that  it  is  the  duty  of  a  carrier  of  live  stock  to  prevent  Overcrowding 
a  car,'  nevertheless  the  better  rule  is  that  where  an  experienced 

shipper  of  live  stock  places  too  many  animals  in  the  car  for  transport 
tation,  he  cannot  recover  from  the  carrier  for  losses  occasioned  by 
such  overcrowding."  And  especially  is  this  true  where  the  owner 
assumes  the  responsibility  of  loading  the  stock.^^ 

442.  Injury  Resulting  from  Reloading  in  Transit. — ^Where  a  con- 
tract for  the  transportation  of  live  stock  places  the  entire  risk  of  the 
journey  and  the  duty  of  loading  and  unloading  on  the  shipper,  re- 
quiring the  carrier  only  to  furnish  assistance,  the  carrier  is  under  no 
obligation  to  unload  the  cattle  when  necessary  during  transit  when 
the  shipper  had  charge  of  them  and  might  himself  have  unloaded 
them.**  However,  where  the  transit  of  a  consignment  of  live  stock 
is  delayed  without  justifiable  excuse,  the  carrier  is  liable  for  damages 
resulting  from  a  refusal  to  allow  the  shipper  to  unload  and  water  the 
stock,  though  a  provision,  in  a  contract  for  the  transportation  of 
cattle,  that  the  shipper  shall  load  and  unload  them  at  his  own  risk, 
does  not  deprive  the  carrier  of  its  just,  rational  and  necessary  dis- 
cretion of  determining  when  the  exigencies  of  transportation  require 
them  to  be  unloaded.*'  Notwithstanding  it  seems  right  that  a  car 
containing  live  stock  should  be  set  on  a  side  track  at  the  request  of  the 
owner  or  his  agent,  when  the  persons  in  charge  of  the  train  are  in- 
formed that  the  stock  are  frightened  by  the  transportation,  and  act- 
ing badly  and  in  danger  of  being  killed  or  hurt,  if  it  can  reasonably 
be  done,**  still  it  has  been  held  that  there  is  no  obligation  on  a  railroad 
company  to, lay  out  for  reloading  a  car  hired  at  a  certain  price  for  the 
trip  and  partly  filled  with  live  stock  because  one  of  them  has  got 
down  in  the  car,  when  the  owner  is  with  them,  and,  under  the  con- 
tract, is  chargeable  with  their  care,  and  can,  if  he  chooses,  abandon 
the  contract  altogether  or  make  a  new  one  for  a  longer  time.** 

7.  St.  Louis  &  S.  F.  R.  Co.  v.  Beets,  shipment,  since  the  shipper  is  eharge- 
75  Kan.  295,  89  Pac.  683,  10  L.R.A.  able  with  his  own  neg^gence  in  over- 
(N.S.)  571.  packing  the  crates. 

8.  63  A.  S.  R.  560  note.  130  A.  S.  R.  463  note. 

9.  9  L.R.A.  450  note.  12.  Penn  tJ.  Buffalo,  etc.,  R.  Co.,  49 

10.  Heller  v.  Chicago  &  G.  T.  Ry.  N.  T.  204,  10  Am.  Rep.  355. 
Co.,  109  Mich.  53,  66  N.  W.  667,  63     14  L.R.A.  550  note. 

A.  S.  R.  541.  18.  14  L.R.A.  550  note.  ' 

130  A.  S.  R.  463  note.  14.  Coupland  v.  Housatonie  R.  Co., 

11.  Rixford  V.  Smith,  52  N.  H.  355,  61  Conn.  531,  23  Atl.  870,  15  L.R.A. 
13  Am.  Rep.  42.  534. 

A  carrier  is  not  n^ligent  in  receir-  15.  Illinois  Cent.  R.  Co.  v.  Peterson, 
ing  an  overpacked  erate  of  fowls  for  68  Miw.  454, 10  So.  43, 14  L.RA.  550. 
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Com/mon-lau}  Liability  for  Failure  io  Feed  and  Water 

443.  In  OeneraL — At  common  law  a  carrier,  among  his  other 
duties,  is  primarily  bound  to  provide  food  and  water,  a  place  for 
sleeping,  and,  if  necessary,  a  place  for  exercise  during  transporta- 
tion.** The  furnishing  of  proper  facilities  and  opportunities  for  the 
feeding  and  watering  of  stock  while  in  transit  is  as  much  a  duty  of 
the  carrier  as  the  furnishing  of  suiteble  cars."  And  if  a  carrier  in- 
trusted with  a  living  animal  of  any  description  for  transportation 
should  suffer  it  to  die  from  starvation  or  thirst,  or  for  the  want  of  ordi- 
nal^ care  and  attention  in  any  respect  which  it  required,  it  would  be 
liable,  unless  it  is  relieved  from  the  duty  by  contract  with  the  ship- 
per.'* Accordingly  it  is  the  rule  that  a  carrier  refusing  to  stop  for 
the  purpose  of  rest,  food,  and  water  is  liable  for  injuries  to  the  stock 
on  the  ground  of  negligence.**  So  where  a  railroad  transfers  a  car  of 
live  stock  to  a  connecting  road,  without  affording  an  opportunity  to 
feed  and  water  the  animals,  though  requested  by  the  shipper,  it  is 
answerable  for  the  damages  which  result.'**  Where  a  shipper  places 
his  cattle  in  pens  for  shipment  a  long  time  before  the  time  agreed 
upon  for  their  departure,  he  cannot  recover  damages  for  their  shrink- 
age in  weight  owing  to  a  want  of  food  and  water;  but  where  he  places 
them  in  pens  to  await  the  arrival  of  cars,  relying  upon  the  carrier's 
representations  that  cars  would  soon  be  available,  he  may  recover  the 
resulting  damages  from  such  want  of  food  and  water.*  The  fact  that 
a  delay  in  transportation  is  justifiable  does  not  operate  to  excuse  a 
carrier  for  failure  to  feed  and  water  stock  en  Touted  Likewise,  a 
carrier  is  liable  for  damages  from  a  failure  to  feed  and  water  when 
the  shipment  was  diverted  from  the  route  contemplated  by  the  con- 
tract to  a  longer  route,  even  though  the  diversion  was  compelled  by 
necessity.'  The  question  whether  the  death  of  live  stock  was  caused 
by  the  carrier's  failure  to  supply  necessary  air  and  water  is  for  the 
jury.* 

16.  South  &  N.  A.  R.  Co.  tp.  Hen-  L.E.A.(N.S.)  576. 

leiD,  52  Ala.  606,  23  Am.  Bep.  578;     130  A.  S.  R.  452  note. 
St.  Louis  Southwestern  R.  Co.  v.  Mit-     18.  2  L.R.A.  75  note, 
chell,  101  Ark.  289,  142  S.  W.  168,  37     19.  Norfolk  &  W.  B.  Co.  v.  Harman, 
L.R.A.{N.S.)  546;  Johnson  v.  Ala-  91  Va.  601,  22  S.  K.  490,  50  A.  S.  B. 
bama  &  Y.  R.  Co.,  69  Miss.  191,  11  855,  44  LR.A.  289  and  note. 
So.  104,  30  A.  S.  R.  534;  Good  v.  Gal-     20.  106  A.  S.  B.  610  note, 
veston,  H.  &  S.  A.  Bv.  Co.,  (Tex.)  11     1.  130  A.  S.  B.  454  note. 
8.  W.  854, 4  LR.A.  801.  2.  Chicago,  B.  &  Q.  R.  Co.  v.  Slat- 

42  A.  S.  R.  75  note;  43  A.  S.  R.  tery,  76  Keb.  721,  107  N.  W.  1045, 
446  note;  63  A.  S.  B.  554  note;  130  124  A.  S.  R.  825. 
A.  S.  R.  452  note;  2  L.R.A.  75  note;     130  A.  S.  R.  455  note. 
44  LB.A.  291  note.  3.  130  A.  S.  R.  455  note. 

17.  Atchison,  T.  &  S.  F.  R.  Co.  v.      4.  16  L.R.A.(N.S.)  884  note. 
AUen,  75  Kan.  190,  88  Pac.  966,  10 
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444.  Selection  of  Time  and  Place  to  Feed  and  Water. — A  carrier 

must  provide  suitable  places  where  live  stock  can  be  fed  and  watered 
in  every  kind  of  weather,  without  injur}',  so  far  as  this  can  be  done 
by  the  use  of  proper  care.  For  a  failure  to  perform  this  duty,  it 
must  respond  in  damages.*  But,  although  a  carrier  must  afford 
proper  facilities  and  reasonable  opportunities  for  rest,  feed  and  water, 
the  shipper  cannot  arbitrarily  demand  of  the  carrier  that  it  unload 
the  live  stock  at  any  particulu:  time  or  place.*  Tlie  times  when, 
and  places  where,  rest  and  refreshment  may  be  necessary,  must  be 
left  to  the  judgment  of  the  carrier,  and  not  the  shipper.'  A  special 
contract  under  which  a  shipper  agrees  to  care  for  his  stock,  and  to 
load  and  unload  them  at  his  own  risk,  does  not  authorize  him  to 
determine  where  and  under  what  circumstances  the  loading  and  un- 
loading shall  take  place,  but  rather  imposes  on  him  the  duty  of  load-, 
ing  and  unloading  wherever  and  whenever  the  exigencies  of  the 
transportation  may,  in  the  judgment  of  the  carrier,  render  it  neces- 
sary. However,  a  shipper  has  a  right  to  insist  that  his  stock  shall  be 
fed  and  watered  at  a  place  agreed  upon,*  and  where  the  carrier  has 
established  a  usage  of  unloading  at  a  particular  place  for  the  proper 
care  and  necessary  preservation  of  certain  live  stock,  the  shipper,  in 
delivering  his  stock  to  the  carrier  for  transportation  without  any  no- 
tice of  a  change  of  usage,  has  the  right  to  expect  that  such  usage  on 
tiie  part  of  the  caiTier  will  be  obser\-ed,  and  if  it  is  not  observed,  re- 
sulting in  loss  to  the  shipper,  he  may  hold  the  carrier  responsible 
for  such  loss.* 

445.  Validity  and  Effect  of  Contract  that  Shipper  Will  Feed  and 
Water. — It  is  thoroughly  well  settled  that  contracts,  limiting  the  lia- 
bility of  carriers  of  live  stock  and  casting  upon  the  shipper  the  obliga- 
tion to  feed  and  water  en  route ^  are  valid;  '**  and  this  is  the  rule  even 

5.  Central  Stock-Tards  Co.  v.  Louis-  to  be  miloadod  for  feeding  at  a  certain 
vUle  &  N.  R.  Co.,  118  Fed.  113,  55  C.  place  short  of  destination,  did  not  re- 
C.  A.  63,  &3  L.R.A.  213;  International  quire  them  to  be  routed  through  that 
&  Q.  N.  Ry.  Co.  V.  MeHae,  82  Tex.  place  if  another  route  was  safe  and 
614,  18  S.  W.  672,  27  A.  S.  R.  926.  expeditious. 

43  A.  S.  R.  446  note;  63  A.  S.  R.     8.  63  A.  S.  R.  555-559  note. 
556  note.  9.  St.  Louis  Southwestern  R.  Co.  «. 

6.  St.  Loois  Southwestern  R.  Co.  «.  Mitchell,  101  Atk.  289,  142  S.  W.  168, 
Mitchell,  101  Ark.  289, 142  S.  W,  168,  37  L.R.A.(N.S.)  546. 

37  L.R.A.(N.S.)  546.  10.  South  &  N.  R.  Co.  v.  Henlein, 

130  A.  S.  R.  452  note.  52  Ala.  606,  23  Am.  Rep.  578;  Lewis 

7.  St.  Louis  Southwestern  Railway  v.  Pennsylvania  R.  Co.,  70  N.  J.  L. 
Company  v.  Mitchell,  101  Ark.  289,  Bartelt  v.  Oregon  R.  Nav.  Co.,  57 
142  S.  W.  168,  37  L.R.A.{N.S.)  546.  Wash.  16,  106  Pae.  487,  135  A.  S.  R. 
See  also  Edwards  u.  American  Express  132,  56  Atl.  128,  1  Ann.  Cas.  156; 
Company,  109  Me.  444,  84  Atl.  987,  959;  Ahrams  v.  Milwaukee  &  S.  R. 
42  L.R.A.(N.S.)  705,  where  it  was  Co.,  87  Wis.  485,  58  N.  W.  780,  41  A. 
held  that  a  pencil  memorandum  on  a  S.  R.  55. 

bill  of  lading  of  horses,  that  they  were     130  A.  S.  R.  463  note. 
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in  juri^ctions  where  there  is  a  statute  forbidding  a  carrier  to  relieve 
itself  by  contract  from  its  common  law  liability.^^  Such  agreement 
being  one  of  the  terms  of  the  contract  which  the  parties  have  a  right 
to  make,  it  will  be  supported  by  the  consideration  that  supports  the 
contract.'*  When  the  stock  is  transported  under  such  special  agree- 
ment, if  the  carrier  provides  adequate  carnages,  affords  reasonable  and 
proper  opportunities  to  the  owner  or  agent  to  care  for  the  stock,  and 
subjects  them  to  no  unnecessary  or  unreasonable  delays  in  transporta- 
tion, it  cannot  l>e  held  responsible  for  loss  or  injury  resulting  from 
tJie  want  of  food,  water,  or  other  care,"  for  the  reason  that  it  owes  him 
no  duty  to  feed  and  water.  The  duty  is  by  contract  cast  uppn  the 
shipper,  and  to  hold  that  he  might  recover  would  make  it  possible 
for  a  shipper  to  recover  damages  caused  by  his  own  breach  of  con- 
tract and  those  damages  would  then  be  recoverable  in  turn  by  the 
carrier  in  a  suit  upon  the  contract.'*  The  latter  rule  seems  to  be 
that  a  carrier  cannot  transfer  its  duty  to  a  shipper  by  a  custom  re- 
quiring him  to  go  along  on  the  same  train  with  the  stock  to  feed  and 
water  them  at  his  own  risk  and  expense ; '"  but  there  is  some  authority 
to  the  contrary." 

446.  Necessity  tbat  Carrier  Provide  Facilities. — A  provision  in  a 
contract  of  shipment  that  the  stock  is  to  be  loaded,  unloaded,  fed, 
watered,  and  otherwise  cared  for,  while  in  the  cars,  by  the  shipper  or 
owner,  does  not  mean  that  the  duty  is  to  be  performed  by  the  shipper 
while  the  train  is  in  motion,  and  without  being  afforded  an  oppor- 
tunity by  the  company  to  perform  the  duty.  If  such  a  provision  is 
to  be  given  any  force  it  creates  a  very  fair  inference  that  the  company 
will  afford  the  shipper  the  opportunity  to  perform  the  duty  which  it 
has  seen  fit  to  provide  shall  rest  upon  him ; "  likewise  a  carrier  is 
liable  for  failure  to  furnish  proper  facilities  for  feeding  and  watering 
animals  though  the  shipper  thereof  has  agreed  to  accompany  and  to 
feed  and  water  his  stock  at  his  own  risk,'^  and  a  failure  to  perform 

11.  Lewis  V.  Pennsvlvania  R.  Co.,  N.  J.  L.  132,  56  Atl.  128,  1  Ann.  Cas. 
70  N.  J.  L.  132,  56  Atl.  128,  1  Ann.  156. 


12.  Lewis  V.  Pennsylvania  R.  Co.,  dale,  99  Ala.  389,  13  So.  23,  42  A.  S. 
70  N.  J.  L.  132,  56  Atl.  128,  1  Ann.  R.  69  note;  Missouri  Pac.  Ry.  Co.  v. 
Cas.  156.  Fagan,  72  Tex.  127,  9  S.  W.  749,  13 

13.  South  &  N.  A.  R.  Co.  v.  Hen-  A.  S.  R.  776,  2  L.RA.  75. 

lein,  52  Ala.  606,  23  Am.  Rep.  578  ;  27  A.  S.  R.  929  note;  63  A.  S.  R. 

Chicago,  B.  ft  Q.  R.  Co.  v.  Slattery,  76  554  note. 

Neb.  721,  107  N.  W.  1045,  124  A.  S.  16.  130  A.  S.  R.  461  note. 

R.  825;  Oilliland  v.  Southern  Ry.,  85  17.  Smith  v.  Michigan  Cent.  R.  Co., 

S.  C.  26,  67  S.  E.  20,  137  A.  S.  B.  100  Mich.  148,  52  N.  W.  651,  43  A.  S. 

861,  27  L.R.A.(N.S.)  1106.  R.  440. 

63  A.  S.  R.  554  note;  130  A.  S.  R.  63  A.  S.  B.  555  note. 

452  note;  1  Ann.  Cas.  159  note.  18.  St.  Louis  Southwestern  H.  Co. 

14.  Lewis  V.  Pennsylvania  B.  Co.,  70  v.  Mitchell,  101  Ark.  289,  142  S.  W. 


Cas.  156. 
130  A.  S.  R.  453  note. 


130  A.  S.  R.  453  note. 
16.  Richmond  ft  D.  R.  Co.  v.  Trous- 


981 


Digitized  by 


Goo 


447,  448 


CARRIERS 


4  R.  C.  L. 


that  duty  is  negligence,  against  liability  for  which  a  carrier  cannot 
contract.*'  The  fact  that  a  shipper  agreed  that  he  would  accompany 
the  stock  and  feed  and  water  them  at  his  own  risk,  does  not  relieve 
the  carrier  of  its  duty  to  provide  water  to  the  shipper  at  suitable 
points  on  the  line  of  its  road  for  the  use  of  the  stock.-* 

447.  Duty  of  Carrier  Where  Shipper  Fails  to  Comply  with  Con- 
tract— ^It  has  been  held,  that  even  though  a  contract  is  made  whereby 
the  shipper  agrees  to  furnish  a  caretaker,  if  the  carrier  knows  that  no 
one  is  accompanying  the  animals  to  care  for  them,  that  duty  devolves 
upon  the  carrier.'  This  view  has  been  criticised  on  the  ground  that 
thereunder  a  shipper  secures  a  right  of  action  against  a  carrier  for 
damages  caused  by  his  own  breach  of  contract,'  and  it  has  been  held 
that  if  a  shipper  abandons  the  charge  of  live  stock  in  his  custody, 
under  a  special  contract  between  the  carrier  and  owner,  this  does  not 
impose  upon  the  <:arrier  the  burden  of  caring  for  the  stock,  but  is 
an  act  of  negligence  on  the  part  of  the  owner.* 

Statutory  Regulations  as  to  Care  of  Stock 

448.  In  General. — It  is  provided  by  a  "federal  statute  that  in  the 
interstate  transportation  of  cattle,  sheep,  swine,  or  other  animals,  the 
stock  shall  not  be  confined  for  a  longer  period  than  twenty-four  con- 
secutive hours,  without  unloading  the  same  for  rest,  water  and  feed- 
ing, for  a  period  of  at  least  five  hours,  unless  the  unloading  is  pre- 
vented by  storm  or  other  accidental  causes.  The  time  of  confinement 
may  be  extended  to  thirty-six  hours  on  the  written  request  of  the 
owner  or  person  in  custody  of  the  particular  shipment,  which  writtrai 
request  shall  be  separate  and  apart  from  any  printed  bill  of  lading, 
or  other  railroad  form.^  The  statute  does  not  require  that  sheep  shall 
be  unloaded  in  ihe  night  time,  and  where  the  time  expires  in  the 
night  time,  in  case  of  sheep,  the  same  may  continue  in  transit  to  a 
suitable  place  for  unloading,  subject  to  the  limitation  of  thirty-aix 
hours.  The  statute  further  provides  that  animals  so  unloaded  shall 
be  properly  fed  and  watered  during  such  rest,  either  by  the  owner  or 
person  having  the  custody  thereof,  or,  in  case  of  his  default  in  so 

168,  37  L.R.A.(N.S.)  546;  Smith  v.     20.  16  L.R.A.(N.S.)  884  note. 
Micliigan  Cent.  R.  Co.,  100  Mich.  148,     1.  Chicago,  B.  &  Q.  R.  Co.  v.  Slat- 
58  N.  W.  651, 43  A.  S.  R.  440 ;  Abranw  tery,  76  Neb.  721, 107  N.  W.  1045, 124 
V.  Milwaukee,  L.  S.  &  W.  Ry.  Co.,  87  A.  S.  R.  825;  Lewis  v.  Pennsylvania 
Wis,  485,  58  N.  W.  780,  41  A.  S.  R.  R.  Co.,  70  N.  J.  L.  132,  56  Atl.  128, 
55;  Gilliland  v.  Soathem  Ry.,  85  S.  C.  1  Ann.  Cas.  156. 
26,  67  S.  E,  20,  137  A.  S.  R.  861,  27     130  A.  S.  R.  463  note. 
L.RA.(N.S.)  1106.  2.  Lewis  v.  Pennsylvania  R.  Co.,  70 

63  A.  S.  R.  555  note;  130  A.  S.  R.  N.  J.  L.  132,  56  Atl.  128,  1  Ann.  Cas. 
453  note;  14  L.R.A.  551  note;  44  156. 
LJI.A.  454  note;  1  Ann.  Cas.  159  note.     S.  63  A.  S.  R.  554  note. 

19.  44  L.R.A.  295  note.    And  see     4.  44  L.R.A.  449  note. 
supra,  par.  230  et  seq, 
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doing;  then  by  the  carrier,  at  the  reai^nable  expense  of  the  owner  or 
person  in  custody  thereof;  and  such  carrier  shall  in  such  case  have 
a  lien  upon  such  animals  for  food,  care,  and  custody  furnished,  col- 
lectible at  their  destination  in  the  same  manner  as  the  transportation 
efaargee  are  collected,  and  shall  not  be  liable  for  any  detention  of  such 
animals,  when  such  detention  is  of  reasonable  duration,  to  enable 
compliance  with  the  act.*  The  purpose  of  the  statute  was  to  prevent 
crudty  and  injury  to  animals  that  are  shipped  long  distances  upon 
cars  or  boats,  by  requiring  that  they  should  be  unloaded,  watered,  fed, 
and  allowed  to  rest  at  stated  intervals.  It  is  a  humane  rather  than  a 
sanitary  regulation.*  In  its  application  to  railroads  the  statute  is 
intended  only  to  affect  companies  whose  roads  form  a  part  of  a  line 
of  roads  over  which  animals  are  conveyed  extending  from  one  state 
to  another,  and  does  not  apply  where  the  line  lies  wholly  within  the 
territorial  limits  of  one  state.'  Although  formerly  the  federal  stat- 
ute did  not  apply  directly  to  receivers  of  railroads,  and  it  was  held 
by  the  courts  that  where  a  railroad  was  in  the  hands  of  a  receiver  or 
trustee  it  had  no  application,^  by  amendment  it  was  so  changed  as  to 
be  directly  applicable  to  receivers  and  trustees  of  railroads*  As  cattle, 
sheep,  and  swine  were  more  generally  shipped  upon  cars  than  horses 
and  mules,  they  were  doubtless  named,  while  the  words  "other  ani- 
mals" were  added  to  include  all  animals  that  might  be  shipped  in 
crowded  cars  or  boats,  and  which  would  suffer  also  for  the  want  of 
food,  water,  or  rest.  Hence  horses  and  mules,  as  well  as  animals 
intended  for  food,  are  within  the  provisions  of  the  statute."*  It  is  to 
be  observed,  that,  aside  from  the  federal  statute  on  the  subject, 
probably  enacted  to  meet  the  exigencies  of  interstate  and  foreign  com- 
merce, the  common  law  rules  have  been  relied  upon,  there  being  but 
few  of  the  states  that  have  adopted  any  statutory  provisions  on  the 
subject,  and  the  statutes  enacted  would  appear  to  be  little  else  than  an 
adoption  of  common  law  rules.'" 

449.  Construction  and  Operation  of  Federal  Statute. — The  duty 
to  feed  and  water  his  own  cattle  is  naturally  the  duty  of  the  shipper, 
and  the  federal  twenty-eight  hour  law  treats  it  as  such  and  devolves 

5.  Wabash  Railroad  Company  v.  63  A.  S.  R.  567  note;  21  Ann.  Cas. 
United  States,  178  Fed.  5, 101  CCA.  824  note. 

133,  21  Ann.  Gas.  819  and  note;  Gilli-  7.  44  LJCA.  449  note. 

land  V.  Soathem  R.  Co.,  85  S.  C  26,  8.  44  L.R.A.  450  note. 

67  8.E.20,137A.S.R.861,27L.R.A.  9.  Gilliland  v.  Southern  Ry.,  85  S. 

(N.S.)  1106.  C.  26,  67  S.  E.  20, 137  A.  S.  R.  861, 

6.  Nashville,  C  A  St  L.  Ry.  Co.  v.  27  LJl.A.(N.S.)  1106. 

Heggie,  86  6a.  210,  12  S.  £.  363,  22  ID.  Chesapeake  &  0.  Ry.  Co.  o. 

A.  S.  R.  453;  Louisville  &  N.  R.  Co.  e.  American  Ezdi.  Bank,  92  Va.  495,  23 

Stiles,  133  Ky.  786,  U9  S.  W.  786,  S.  E.  935,  44  L.R.A.  449  and  note. 

134  A.  S.  R.  491;  Chesapeake  &  O.  11.  44  LJt.A.  449  note. 
Ry.  Co.  V.  Ameriean  Exch.  Bank,  92 
Va.  495,  44  L.RA.  449. 
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it  primarily  upon  him.'-  It  necessarily  follows  that  a  special  con- 
tract between  a  shipper  und  a  carrier  of  live  stock  that  the  shipper 
should  send  some  one  with  the  stock  to  attend  to  feeding,  watering, 
loading,  and  unloading  during  the  trip,  and  the  act  of  Congress  im- 
posing upon  the  person  in  charge  of  the  stock  the  duty  of  feeding 
und  watering  it,  relieve  the  carrier  of  the  duty  in  the  first  instance 
where  it  furnishes  reasonable  facilities  to  the  shipper  to  do  so,"  but 
in  the  absence  of  such  facilities  at  any  point  the  contract  would  be 
lield  unreasonable  as  to  such  point,  and  the  carrier  would  be  liable  for 
any  damage  resulting  from  failure  to  feed  and  water  at  that  point.'* 
Althougli  it  is  true  that  the  obligation  to  feed  and  water  in  the  first 
instance  rests  upon  the  owner  or  his  agent  in  charge,  nevertheless 
it  attaches  with  equal  force  to  the  carrier  in  case  of  default  by  the 
owner;  '*  and  by  reason  of  that  fact  a  carrier  in  transporting  cattle 
has  the  right  to  unload,  feed  and  water  the  stock  in  accordance  with 
the  federal  statute,  even  against  the  protest  of  the  shipper.**  Where 
a  connecting  carrier  confines  live  stock,  without  giving  them  oppor- 
tunity to  eat,  drink,  and  rest,  the  initial  carrier  is  not  liable  for  the 
prescribed  penalty. '•  In  estimating  the  length  of  time  stock  has  been 
confined,  the  time  consumed  in  loading  and  unloading  shall  not  be 
considered,  but  the  time  during  which  the  animals  have  been  confined 
without  rest  or  food  or  water,  on  connecting  roads,  shall  be  included, 
it  being  the  intent  of  the  act  to  prohibit  their  continuous  confinement 
beyond  the  period  of  twenty-eight  hours,  except  upon  the  contin- 
gencies specified  in  the  statute.'^ 

450.  Excuses  for  Noncompliance  with  Statute. — "Other  accidental 
causes"  within  the  meaning  of  the  federal  statute  making  a  railroad 
company  liable  for  failure  to  unload  cattle  when  confined  for  twenty- 
eight  hours,  unless  prevented  by  "storm  or  other  accidental  causes," 
must  be  taken  to  mean  other  inevitable  accidental  causes.'*  Accord- 
ingly a  failure  to  comply  with  the  statute  is  not  excused  by  an  acci- 
dent to  a  train  due  to  the  negligence  of  the  carrier.**  Likewise  the 
fact  that  stock  yards  of  a  railroad  company  at  a  station  were  on  fire 

12.  Lewis  V.  Pennsylvania  R.  Co.,  tery,  76  Neb.  721,  107  N.  W.  1045, 

70  X.  J.  L.  132,  56  Atl.  128,  1  Ann.  124  A.  S.  R.  825. 

Cas.  156;  Chicago,  B.  &  Q.  R.  Co.  v,  16.  130  A.  S.  R.  455  note. 

Slattery,  76  Neb.  721, 107  N.  W.  1045,  17.  106  A.  S.  R.  G09  note. 


14.  Reynolds  v.  Great  Northern  R.  19.  Chesapeake  &  O.  Ry.  Co.  v.  Am- 
Cq.,  40  Wash.  163,  82  Pac.  161,  111  A.  erican  Exeh.  Bank,  92  Va.  495,  23  S. 


124  A.  S.  R.  829  note;  130  A.  S.  R.      20.  63  A.  S.  K.  557  note;  44  UR.A. 


124  A.  S.  R.  825. 

130  A.  S.  R.  453  note. 

13.  130  A.  S.  R.  455  note;  9  L.RA. 
450  note;  44  L.R.A.  451  note. 


18.  Gilliland  v.  Southern  Rv.  85  S. 
C.  26,  67  S.  E.  20,  137  A.  S."K.  861, 
27  L.R.A.(N.S.)  1106. 
44  L.R.A.  449  note. 


S.  R.  883. 


E.  935,  44  LA.A.  449. 


463  note;  44  L.R.A.  451  note. 
'   15.  Chicago,  B.  &  Q.  R.  Co.  v.  Slat- 


450  note. 
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when  the  tr&m  arrived  is  not  a  sufficient  excuse  for  not  furnishing 
to  a  person  in  charge  of  the  animals  being  transported  thereon  proper 
facilities  for  unloading  the  same  for  food,  rest,  and  water,  and  for  not 
stopping  the  car  for  five  hours  in  aceoidance  with  the  proWsion  of 
that  act.  So,  a  railroad  company  is  not  excused  from  liability  where 
it  violates  the  federal  statute  by  the  fact  that  the  person  in  charge 
of  the  stock  doea  not  urge  compliance  with  the  statute,  as  it  is  the 
duty  of  the  company's  servants  and  agents  to  select  the  place  for 
stopping  and  to  make  the  stop  without  his  request.* 

451.  Effect  of  Statute  on  Carrier's  Common-law  Liability. — 
There  is  nothing  in  the  federal  statute  which  indicates  an  intention 
to  change  the  rule  as  to  the  liability  of  carriers  of  live  stock.  The 
statute  is  a  wise  and  humane  enactment  for  the  benefit  of  live  stock 
being  shipped  as  interstate  commerce.  It  in  no  wise  changes  the 
common  law  duty  of  the  carrier  with  reference  to  live  stock  except 
to  make  definite  and  certain  how  and  when  such  stock  shall  be  fed, 
watered  and  rested.  Undoubtedly  at  common  law  it  was  the  duty  of 
carriers  of  live  stock  for  long  distances  to  feed,  whter  and  rest  as  a 
reasonable  necessity  required.  Practically  the  statute  only  makes 
certain  when  and  where  the  common  law  duty  of  the  carrier  for  the 
preservation  and  comfort  of  the  stock  should  be  exercised.*  The 
object  of  the  federal  statute  being  to  prohibit  the  confinement  of 
animals  longer  than  the  time  specified,  the  statute  is  not  a  grant  of 
privilege  to  the  carrier  authorizing  it  to  confine  the  stock  for  the  period 
of  time  therein  mentioned,  irrespective  of  the  question  of  negligence 
in  so  doing.  The  question  of  negligence,  as  to  such  confinement,  is 
still  left  as  at  common  law,  notwithstanding  the  statute.'  It  seems  to 
be  well  settled  that  where  a  carrier  confines  live  stock  on  its  cars  for 
more  than  twenty-eight  hours  without  unloading  them  for  rest,  water, 
and  food,  it  is  negligence  per  se;  and  that  such  company  is  not  only 
liable  for  the  penalty  prescribed  by  the  statute,  but  also  for  any  damage 
or  injury  thereby  sustained  by  the  owner  of  the  stock.*  As  the  statute 
requires  the  carrier  to  feed,  water,  and  shelter  the  stock  in  case  the 
owner  fails  to  do  so,  and  gives  the  carrier  a  lien  for  expenses  incurred, 
the  carrier  is  liable  to  the  owner  for  injuries  resulting  from  failing 
to  supply  proper  food,  water,  and  shelter.'   Likewise  if  an  interstate 

1.  Nashville,  C.  &  St.  L.  Ry.  Co.  v.  v.  Heggie,  86  Ga.  210,  12  S.  E.  3(J3, 
Heggie,  86  Ga.  210,  12  S.  E.  363,  22  22  A.  S.  R.  453;  Chesapeake  &  0.  Ry. 
A.  S.  R.  453.  Co.  V.  American  Esch.  Bank,  92  Va. 

63  A.  S.  R.  557  note;  44  L.R.A.  450  495,  23  S.  E.  935,  44  L.R.A.  449  and 
note.  note;  Reynolds  v.  Great  Northern  R. 

2.  Lonisville  &  N.  B.  Co.  v.  Stiles,  Co.,  40  Wash.  163,  82  Pac.  161,  111 
133  Ky.  786, 119  S.  W.  786, 134  A.  S.  A.  S.  R.  883. 

R.  491.  27  A.  S.  R.  929  note;  63  A.  S.  R. 

3.  63  A.  S.  R.  557  note;  14  L.R.A.  5-57  note;  124  A.  S.  R.  830  note;  130 
551  note;  44  L.R.A.  450  note.  A.  S.  R.  455  note. 

4.  Nashville,  C.  &  St.  L.  Ry.  Co.     6.  Gilliland  v.  Sonthem  Ry.,  85  S. 
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cturier  of  live  stock  unloads  the  animals  for  food  and  water  in  tlie 
cold  and  storm  without  shelter  or  protection,  it  is  liable  for'resulting 
injuries  to  them,  altliough  the  bill  of  lading  stipulates  that  the  shipper 
shall  load  and  unload  the  animals  at  his  own  risk,  and  feed,  water 
and  attend  them  at  his  own  expense  and  risk,  and  he  fuls  to  attend 
them.' 

XXIV.  LiMiTATioy  OP  Liability 

452.  In  General. — The  general  principle  that  a  common  carrier 
may,  in  the  absence  of  constitutional  or  statutory  prohibition,  by  ex- 
press agreement  with  the  shipper  limit  to  some  extent  its  common 
law  liability  applies  to  Uve  stock  equally  with  other  kinds  of  prop- 
erty. A  detail^  treatment  of  the  extent  and  various  applications  of 
the  doctrine  with  the  conflicting  views  thereon  in  the  several  juris- 
dictions will  not  therefore  be  necessary  here,  as  it  has  already  been 
treated  in  another  connection.'  It  is  there  stated  that  the  test  of 
the  validity  of  any  particular  stipulation  limiting  liability  is  ordi- 
narily whether  it  was  reasonable,  was  based  on  a  competent  con- 
sideration and  was  fairly  entered  into.  And  as  in  the  application  of 
this  criterion  the  nature  of  the  subject  matter  of  the  contract  of  car- 
riage, whether  Uve  stock  or  goods  generally,  is  immaterial,  a  few  only 
of  the  many  special  forms  of  limitation  of  liability  as  they  par- 
ticularly affect  live  stock  will  be  here  considered.  Thus,  it  is  general- 
ly admitted  that  a  carrier  may  properly  exempt  itself  from  liability 
for  damage  due  in  whole  or  in  part  to  the  natural  propensities  of 
stock  carried ;  ^  but  a  provision  by  which  an  owner  or  shipper  agrees 
to  take  the  risk  of  injuries  to  the  animals  in  consequence  of  their 
owii  intrinsic  defects  differs  but  little,  if  at  all,  from  the  rule  of  law 
in  the  absence  of  any  contract.*  Also  it  may  be  stated  that  if  a 
statute  makes  it  the  duty  of  a  railway  carrying  cattle  to  unload  them 
after  confinement  for  tiie  period  of  twenty-eight  consecutive  hours 
for  rest,  food  and  water,  a  failure  to  comply  therewith  is  negligence 
per  se,  rendering  the  carrier  liable  for  the  resulting  injuries,  and 
consequently  any  contract  exempting  a  carrier  from  liability  for 
such  a  failure  wUl  be  adjudged  void,^**  at  least  in  the  great  majority 

C.  26,  67  S.  E.  20,  137  A.  S.  R.  861,  r.  Milwaukee,  L.  S.  &  W.  Ry.  Co.,  87 
27  L.R.A.(N.S.)  1106.  Wis.  485,  58  N.  W.  780,  41  A.  S.  R. 

6.  Gilliland  v.  Southern  Ry.,  85  S.  55. 

C.  26,  67  S.  E.  20,  137  A.  S.  R.  861,  5  Eng.  Rul.  Cas.  271  note. 

27  L.R.A.(N.S.)  1106.  9.  Squire  v.  New  York  Cent.  R.  Co., 

7.  See  supra,  par.  230  et  seq.  98  Mass.  239,  93  Am.  Dec  102.  And 

8.  Adams    Express    Company    v.  see  supra,  par.  421. 

Scott,  113  Va.  1,  73  S.  E.  450,  Ann.      10.  Reynolds  r.  Great  Northero  R. 
Cas.  1913D  972  and  note;  Ayres  tJ.  Co.,  40  Wash.  163,  82  Pac  161,  111 
Chicago  &  N.  W.  Ry.  Co.,  71  Wis.  372,  A.  S.  R.  883. 
37  N.  W.  432,  5  A.  S.  R,  226;  Abrams 
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of  jurisdictions  which  deny  to  a  carrier  the  right  to  exempt  itself 
from  liability  for  the  fruits  of  its  own  negUgence.^^  As  respects  this 
questiou  of  exemptions  from  negligence  it  may  however  be  observed 
lliat  there  is  authority  for  the  view  that  a  carrier  of  live  stock  may 
by  special  contract  so  limit  ite  liability  for  loss  or  damage  that 
it  will  be  liable  only  in  the  event  that  it  is  guilty  of  gross  negligence, 
al&ough  as  regards  a  carrier  of  goods  generally,  no  distinction  is 
drawn  as  to  the  degree  of  negligence,  but  all  exemptions  with  respect 
thereto  are  prohibited  in  accordance  with  the  general  rule  on  that 
flubject," 

453.  Limitation  as  to  Unsafe  Appliances. — While  it  may  be  true 
that  the  common  law  as  to  the  transportation  of  live  stock  is  not  the 
same  in  all  respects  as  in  regard  to  other  articles,^'  yet  a  carrier  is 
bound  to  furnish  a  suitable  and  safe  car  and  other  appliances,**  and 
no  special  contract  can  exonerate  the  carrier  from  liability  for 
damage  caused  by  the  failure  so  to  provide.'*  Therefore  a  stipulation 
in  a  shipper's  contract  for  the  carriage  of  live  stock,  that  the  shipper 
accepts  tiie  cars  furnished  by  the  carrier  and  acknowledges  that 
they  axe  sufficient  and  suitable  in  every  respect  for  the  shipment  of 
live  stock,  does  not  relieve  the  carrier  from  liability  for  negligence 
in  supplying  unsuitable  cars,"  the  reason  being  that  if  a  shipper 
can  conclude  himself  by  his  agreement  as  to  the  car  in  which  his 
freight  was  shipped,  he  could,  for  the  same  reasons,  agree  as  to  the 
suitableness  and  safety  of  the  roadway,  engines,  etc.  Such  a  contract 
would  be  invalid,  as  operating  to  cast  upon  the  shipper  the  duty  of 
inspecting  and  determining  the  safety  and  sufficiency  of  the  means 
the  carrier  has  provided  for  the  discharge  of  his  pubUc  duties.  Its 
necessary  effect  would  be  to  release  it  from  liability  for  its  own 

11.  See  supra,  par.  229.  land,  162  Ind.  406,  69  N.  E.  138,  63 

12.  Central  of  Georgia  R.  Co.  v.  L.R.A.  948;  Peek  v.  Chicago  Great 
Hall,  124  Ga.  322,  52  S.  E.  679,  110  Western  R.  Co.,  138  la.  187,  115  N. 
A.  S.  R.  170,  4  Ann.  Cas.  128,  4  W.  1113,  128  A.  S.  R.  185, 16  L.R.A, 
L.R.A.(N.S.)  898.  In  the  above  case,  (N.S.)  883;  Ohio  &  M.  Ry.  Co.  v. 
however,  although  the  court  suggested  Tabor,  98  Ky.  503,  32  S.  W.  168,  36 
that  possibly  the  difiEerence  between  S.  W.  18,  34  L.R.A.  685;  Norfolk  & 
live  stock  and  inanimate  freight  might  W.  R.  Co.  v.  Harman,  91  Va.  601,  22 
furnish  a  basis  for  the  decision,  it  prac-  S.  E.  490,  50  A.  S.  R.  855,  44  L.R.A. 
tieally  conceded  that  such  a  holding  289  and  note;  Chesapeake  &  O.  Ry.  Co. 
was  anomalous  and  that  it  was  ruled  v.  American  Ezch.  Bank,  92  Ya.  495, 
in  its  own  decision  more  by  precedent  23  S.  E.  935,  44  L.R.A.  449. 

than  principle.    And  see  Bankard  u.  Aim.  Cas.  1912B  394  note. 

Baltimore  &  0.  R.  Co.,  34  Md.  197,  16.  Adams  v.  Colorado  &  S.  R.  Co., 

6  Am.  Rep.  321,  where  the  charter  of  49  Colo.  475, 113  Pac.  1010,  36  L.R.A. 

the  carrier  authorized  a  contract  limit-  (N.S.)  412;  Nevius  v.  Chicago,  St.  P., 

ine  its  Uability  as  to  nwligeace,  M.  &  0.  R.  Co.,  124  Wis.  313, 102  N. 

13.  See  $»pra,  par.  409.  W.  489,  109  A.  S.  R.  935. 

14.  See  supra,  par.  427.  130  A.  S.  R.  462  note. 
16.  Lake  Erie  &  W.  B.  Go.  v.  Hol- 
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negligence  in  failing  to  provide  safe  and  suitable  vehicles."  There 
is  nothing  contrary  to  the  policy  of  the  law  however,  in  permitting- 
parties  to  agree  together  that,  in  consideration  of  the  payment  of  a 
reduced  rate  of  freight,  a  person  who  delivers  live  stock  to  a  carrier, 
to  be  laden  and  transported  under  the  immediate  charge  of  himself 
or  his  agent,  in  cars  which  he  has  an  opportunity  of  examining, 
should  bear  the  risk  of  injuries  resulting  from  the  size  and  mode  of 
construction  of  the  cars  and  the  manner  of  stowing  the  property.'* 

454.  Stipulation  Requiring  Notice  before  Removal  of  Stock  Gen- 
erally.— Contracts  for  the  shipment  of  live  stock  frequently  contain 
a  provision  that  the  carrier  shall  not  be  liable  for  any  loss  unless  the 
shipper  gives  it  notice  in  writing,  prior  to  the  removal  of  the  stock, 
that  a  loss  has  occurred.  Where  such  a  contract  is  fairly  entered 
into  and  is  found  to  be  reasonable  under  all  the  circumstances  it  is 
valid  according  to  the  weight  of  modern  authority.*'  The  theory 
of  the  courts  on  which  such  stipulations  are  sustained,  as  in  the  case 
of  stipulations  generally  limiting  the  time  within  which  shippers 
mu!?t  present  claims  against  a  carrier,  is  that  the  requirement  is  a 
reasonable  one,  and  that  the  object  and  purpose  of  the  stipulation 
is  to  give  the  railway  company  an  opportunity  to  inquire  into  the 
alleged  loss  or  damage,  without  expense  and  inconvenience,  so 
that  unjust  claims  may  be  thwarted  and  the  company  enabled  to 
protect  itself  against  fictitious  and  fraudulent  claims.*** 

455.  Reasonableness  of  Stipulation. — As  has  been  stated  elsewhere,' 
for  the  purpose  of  determining  the  reasonableness  of  a  stipulation 
limiting  the  time  for  presenting  a  claim,  no  rule  has  been  established. 
The  court  must  determine  from  the  face  of  the  pleadings,  or,  if  this 
is  insufficient,  after  full  proof,  whether  the  condition  is  reasonable 
under  the  particular  facts  of  the  case.^  Where  a  carrier  has  no  agent 
at  the  place  of  dehvery,  a  stipulation  inquiring  that  notice  of  a  claim 
for  injury  or  damage  to  live  stock  shall  be  served  upon  an  officer  or 
agent  of  the  carrier  before  the  stock  is  removed  from  the  place 

17.  Louisville  &  N.  R.  Co.  v.  Dies,  20.  Black  v.  Wabash,  St.  L.  &  P. 
91  Tenn.  177,  18  S.  W.  266,  30  A.  S.  R.  Co.,  Ill  111.  351,  53  Am.  Rep.  628; 
R.  871.  Selby  v.  Wilmington  &  W.  R.  Co.,  113 

130  A.  S.  R.  462  note.  N.  C.  588,  18  S.  E.  88,  37  A.  S.  R. 

18.  Squire  v.  New  York  Cent  R.  635;  Hinkle  v.  Southern  Rv.  Co.,  126 
Co.,  98  Mass.  239,  93  Am.  Dec.  162.  N.  C.  932,  36  S.  E.  348,  78  A.  S.  R. 

19.  St.  Louis  &  S.  F,  R.  Co.  r.  685;  Missouri,  K.  &  T.  R.  Co.  v.  Davis, 
Pearce,  82  Ark.  353,  101  S.  W.  760,  24  Okla.  677,  104  Pac.  34,  24  L.R.A. 
118  A.  S.  R.  75,  12  Ann.  Cas.  125;  (N.S.)  866  and  note;  Eekert  v.  Penn- 
Selby  V.  Wilmington  &  W.  R.  Co..  113  sylvania  R.  Co.,  211  Pa.  St.  267,  60 
N.  C.  588,  18  S.  E.  88,  37  A.  S.  R.  Atl.  781, 107  A.  S.  R.  571. 

635;  Missouri,  K.  &  T.  R.  Co.  v.  Da\is,     7  L.R.A.(N.S4)  1041  oote.  And  set 
24  Okla.  6T7,  104  Pac.  34,  24  LJI.A.  supra,  par.  252. 
(N.S.)  866.  1.  See  supra,  par.  253. 

9  L.RJI.  452  note.  2.  14  Ann.  Cas.  417  note. 
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of  destination  or  mingled  with  other  stock  is  deemed  to  be  unreason- 
able and  void,  and  oompUance  therewith  will  not  be  enforced.  Like- 
wise such  a  stipulation  is  unreasonable,  invalid,  and  unenforceable, 
if  it  does  not  state  the  name  of  the  agent  to  whom  notice  is  to  be  given.' 
Such  a  requirement  also  would  not  be  reasonable  in  the  case  of  an 
ordinary  shipper  who  does  not  accompany  and  superintend  his  stock,* 
The  courts  not  infrequently  determine  the  reasonableness  or  imreason- 
ablenesB  oi  the  time  allowed  by  the  stipulation  with  reference  to 
the  question  whether  the  time  stipulated  proved,  under  all  the  cir- 
cumstances of  the  case  as  they  aftei'wards  developed,  reasonably  sutfi^ 
cient  for  the  s^hipper  to  ascertain  the  nature  and  extent  of  his  loss 
or  damage,  and  to  give  notice  of  his  claim  as  required  by  the  stipula- 
tion ;  ^  and  they  will  usually  inquire,  before  enforcing  such  a  stipula- 
tion,  whether  the  carrier  has  been  put  to  a  disadvantage  by  the  failure 
to  give  the  required  notice,  and  if  it  has  not,  then  the  stipulation 
will  not  be  allowed  to  bar  a  recovery.* 

456.  Sufficiency  of  Compliance  with  Stipulation. — Stipulations  re- 
quiring notice  of  claim  for  loss  or  damage  must  be  construed  to 
effect  their  legitimate  purpose,  and  a  strict  compliance  with  tiiem 
will  not  be  required  where,  in  the  light  of  all  the  attending  cirk-um- 
stances  aft«r  the  event,  they  are  shown  to  have  been  unreasonable, 
or  where  all  the  beneficent  purposes  of  the  stipulation  have  been 
accomplished  and  the  carrier  been  given  as  full  opportunity  to 
investigate  as  he  would  have  had,  had  the  stipulation  been  strictly 
complied  with.'  Therefore  such  a  stipulation  does  not  apply  where 
the  agents  of  the  carrier  have  actual  knowledge  of  the  injury  and  of 
the  extent  thereof.^  Thus  where  live  stock  is  removed  at  the  place  of 
delivery  with  the  consent  of  the  carrier,  whose  agent  is  verbally  in- 
formed of  the  bad  condition  of  the  animals  and  is  given  ample 
opportunity  to  inspect  them,  notice  of  a  claim  for  damages  sub- 
sequently given  is  a  substantial  compliance  with  the  terms  of  a 
stipulation  in  the  contract  of  shipment  requiring  notice  of  a  claim 
for  damages  to  be  given  before  the  stock  is  removed  or  mingled.* 
Of  course  it  is  not  to  be  understood  that  by  a  phrase  "before  or  at 
the  time  the  stock  is  unloaded,"  it  must  be  the  identical  moment,  but 
30  immediately  that  the  object  sought  by  the  notice  can  be  attained.*" 

3.  9  Ann.  Cas.  21  note.  See  also  8.  Missouri,  K.  &  T.  R.  Co.  v.  Davis, 
Good  V.  Galveston,  H.  &  S.  A.  Ry.  24  Okla.  677,  104  Pae.  34,  24  L.R.A. 
Co.,  (Tex.)  11  S.  W.  854,  4  L.R.A.  (N.S.)  866. 

801.  9  Ann.  Cas.  20  note;  14  Ann.  Cas. 

4.  Atchison,  T.  &  S.  F.  R.  Co.  v.  417  note. 

Temple,  47  Kan.  7,  27  Pae.  98,  13  9.  9  Ann.  Cas.  22  note. 

LJI.A.  362.  10.  Atchison,  T.  &  S.  F.  R.  Co.  v. 

5.  7  L.R.A.(N.S.)  1041  note.  Temple,  47  Kan.  7,  27  Pac.  98,  13 


6.  9  Ann.  Cas.  20  note. 

7.  24  L.B.A.(N.S.)  866  note;  14 
Ann.  Caa.  417  note. 


L.R.A.  362. 
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Hence,  it  has  been  ruled  that  a  stipulation  requiring  notice  of  a  claim 
for  damages  before  live  stock  is  removed  at  the  place  of  delivery  is 
not  to  be  strictly  construed,  and  that  the  shipper  will  be  allowed  a 
reasonable  time  thereafter  within  which  to  file  his  claim.  The  rale 
in  some  jurisdictions,  however,  is  that  where  a  contract  for  the  ship- 
ment of  live  stock  contains  a  provision  that  notice  of  a  claim  for 
loss  or  damage  shall  be  given  within  a  prescribed  time  and  that  the 
giving  ;of  such  notice  shall  be  a  condition  precedent  to  the  right  to 
recover,  and  such  stipulation  is  reasonable,  l^e  shipper  is  bound  to 
comply  strictly  therewith  or  to  show  facts  which  will  excuse  strict 
performance.*'  If  it  is  impossible  to  ascertain  the  extent  of  the 
inju^  or  damage  to"  live  stock  within  the  time  stipulated  in  the  con- 
tract, strict  compliance  with  the  terms  of  the  stipulation  will  not 
be  required,  and  notice  given  as  soon  as  the  extent  of  the  injury 
or  damage  can  be  ascertained  will  be  sufficient,  as  in  such  case  the 
stipulated  time  is  deemed  to  be  unreasonable.  The  failure  on  the 
part  of  a  shipper  to  give  notice  as  required  by  the  contract  of  ship- 
ment is  sometimes  excusable  on  account  of  some  act  of  the  carrier. 
Thus,  where  a  carrier,  by  its  own  act,  renders  it  impossible  for  a 
shipper  to  give  notice  within  the  time  limited  by  the  contract,  it  has 
been  held  that  the  failure  to  give  notice  will  not  bar  a  recovery.** 
Likewise  such  a  stipulation  does  not  apply  if  the  removal  of  the  stock 
is  made  by  the  carrier,  or  if  the  consignee  is  afforded  no  opportunity 
to  remove  the  same.**  The  failure  to  mention  shrinkage  in  weight 
as  part  of  the  loss  by  injury  to  cattle  in  transit,  in  the  notice  of  loss 
given  the  carrier,  does  not  prevent  a  recovery  of  that  element  of 
damage  from  the  carrier,  if  the  notice  given  specified  the  injury,  so 
that  the  carrier  could,  by  prompt  investigation,  have  become  fully 
informed  relative  thereto.'*  The  fact  that  the  shipper  of  live  stock 
has  given  the  required  notice  of  his  claim  for  damages  before  the 
stock  has  been  removed  will  not  preclude  him  from  giving  additional 
notice,  within  a  reasonable  time,  of  injuries  which  had  not  been  dis- 
covered at  the  time  of  the  removal  of  the  stock,  and  could  not  have 
been  discovered  at  such  time  by  the  exercise  of  ordinary  diligence.** 
It  is  usually  for  the  jury  to  say,  whether  a  notice  of  the  loss  and 
damage  has  been  presented  in  accordance  with  the  terms  of  the  con- 
tract, and  whether  such  a  stipulation  is  reasonable." 

11.  9  Ann.  Cas.  21  note.  7  L.R.A.(N.S.)  1041  note. 

12.  Wabash  R.  Co.  v.  Thomas,  222      14.  9  Ann.  Cas.  20  note. 
III.  337,  78  N.  E.  777,  7  L.E.A.(N.S.)      16.  Carstens  Packing  Co.  v.  South- 


13.  Reynolds  v.  Great  Northern  R.      16.  9  Ann.  Cas.  22  note. 
Co.,  40  Wash.  163,  82  Pac.  161,  lU     17.  14  Ann.  Cas.  417  note. 
A.  S.  R.  883. 


1041. 

9  Ann.  Cas.  21  note. 


em  Pae.  Co.,  58  Wash.  239,  108  Pae. 
613,27  L.R.A.(N.S.)  975. 
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457.  Claims  for  Which  Notice  Need  Not  Be  Given.— A  stipulation 
in  a  conteact  of  shipment  of  live  stock  requiring  a  shipper  to  give 

notice  of  any  claim  for  loss  or  injury  within  a  specified  time  is  not 
applicable  to  every  injury  received  or  loss  suffered.  Thus,  the  failure 
to  give  notice  would  probably  not  prevent  a  recovery  for  injuries 
sustained  which  could  not  readily  be  seen,  and  which  were  actually 
not  discovered  till  the  time  for  giving  the  notice  had  expired.'* 
Likewise  such  a  stipulation  does  not  apply  to  a  claim  for  cUtmages 
for  deUvering  live  stock  to  persons  other  than  the  consignee; and 
it  has  no  application  to  a  claim  for  stock  dead  at  the  time  of  reloading 
or  at  the  time  the  destination  is  reached,  as  in  such  case  the  carrier 
is  deemed  to  have  notice  of  the  loss  and  an  opportunity  to  make  a 
proper  investigation Nor  does  such  a  stipulation  apply  to  a  claim 
for  damage  to  stock  while  in  the  pens  awaiting  shipment,  when  the 
carrier  fails  to  furnish  cars;'  or  where  the  damage  was  sustained 
on  account  of  deficient  stock  pens,  and  was  wholly  disconnected  from 
the  transportation  of  the  stock  in  the  defendant's  cars  over  its  rail- 
road.* It  has  been  held  that  a  stipulation  requiring  notice  of  a  claim 
for  loss  or  damage  before  the  removal  of  the  stock  at  the  destination 
has  no  apphcation  where  the  claim  is  for  loss  occasioned  by  the 
escape  of  stock  while  awaiting  cars  for  transportation.  And  such 
a  stipulation  does  not  apply  to  a  claim  for  damages  accruing  before 
the  contract  was  entered  into.*  It  is  the  general  rule  that  a  stipula- 
tion in  a  contract  for  the  shipment  of  live  stock,  which  provides  that 
notice  of  a  claim  for  loss  or  damageti  shall  be  made  within  a  prescribed 
time,  has  no  application  to  a  claim  for  damages  occasioned  by  a 
depreciation  in  the  market  pnce  due  to  the  failure  of  the  carrier  to 
deliver  stock  seasonably.*  If  an  injured  animal  is  removed  from  the 
cars  at  an  intermediate  point,  a  stipulation  requiring  notice  of  a 
claim  for  damages  to  be  made  at  the  destination  before  removal 
is  not  applicable,  as  the  removal  is  made  with  the  full  knowledge  of 
the  carrier.* 

18.  Atcbison,  T.  &  S.  F.  R.  Co.  v.     14  Ann.  Cas.  417  note. 

Temple,  47  Kan.  7,  27  Pac.  98,  13  3.  9  Ann.  Cas.  20  note;  14  Ann. 
L  Jl  JL  362.  Cas.  416  note. 

19.  Sonthern  R.  Co.  v.  Webb,  143  4.  Bnt  a  stipulation  providing  that 
Ala.  304,  39  So.  262,  111  A.  S.  R.  "any  damages"  aecnting  under  the  con- 
45,  5  Ann.  Cas.  97.  tract  shall  not  be  allowed  unless  claim 

9  Ann.  Cas.  20  note.  is  made  therefor  within  a  specified  time 

20.  9  Ann.  Cof.  20  note;  14  Ann.  has  been  held  to  include  damages  oc- 
Cas.  417  note.  easioned  1^  a  decline  in  the  market 

1.  9  Ann.  Cas.  20  note.  price. 

2.  St.  Louis  &  S.  P.  R.  Co.  v.  Beets,      9  Ann.  Cas.  20  note. 
75  Kan.  295,  89  Pac.  683,  10  L.R.A.     6.  9  Ann.  Cas.  20  note. 


(N.8.)  571. 
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XXV.  Actions 

In  General 

458.  Sufficiency  of  Complaint;  Jarisdiction  of  Courts. — ^Under  the 

federal  statute  prescribing  a  penalty  to  be  recovered  by  the  owner 
against  a  carrier  who  shall  fail  sutHciently  to  feed  and  water  live 
stock  during  transportation  and  until  delivery,  in  order  to  authorize 
a  recovery  of  such  penalty  the  statutory  grounds  must  be  particularly 
set  forth.*  So,  a  petition  in  an  action  against  a  railroad  company  for 
damages  for  injuries  caused  by  keeping  stock  in  the  cars  piore  than 
twenty-eight  consecutive  hours  contrary  to  the  prohibition  of  the 
federal  statute,  must  show  that  the  case  is  not  within  the  exception 
of  the  statute  where  animals  have  proper  food,  water,  space  and 
opportunity  to  rest  on  the  cars.'  The  plaintiff  in  an  action  against 
a  carrier  for  delay  in  the  transportation  of  live  stock  need  not  negative 
the  exception  in  a  statute  wliich  requires  railroads  to  run  their  trains 
at  a  certain  speed,  provided,  however,  that  on  certain  branch  lines  the 
time  consumed  in  picking  up  and  setting  out,  loading  or  unloading 
stock  at  stations,  shall  not  be  included  in  the  time  required.  Such 
exception  is  a  matter  of  defense.*  A  shipper  who  has  agreed  to  care 
for  his  live  stock,  feed  and  water  them,  load  and  unload  them  at  his 
own  risk  and  expense,  must  in  a  complaint  agr.inst  the  carrier  for  fail- 
ure to  deliver  them,  allege  that  the  loss  was  not  attributable  to  his 
failure  to  perform  his  part  of  the  contract  or  to  his  negligence  in  per- 
forming it.*  In  an  action  against  a  railroad  for  damages  for  injuries 
to  live  stock,  it  is  not  error  to  permit  an  amendment  to  the  complaint 
changing  the  alleged  place  of  destination  of  the  shipment  from  the 
place  at  which  the  defendant's  road  ended,  to  the  actual  destination 
of  the  shipment,  where  the  court  contines  the  damages  strictly  to  the 
loss  occasioned  by  the  neglect  of  the  defendant  on  its  own  line  of 
road.**  The  courts  in  a  state  where  a  contract  of  rfreightment  is 
made  and  wherein  it  is  to  be  partly  performed  have  jurisdiction  of  a 
cause  of  action  arising  thereunder  although  the  carrier  is  a  foreign 
corporation.*' 

459.  Nature  of  Action  for  Violation  of  Federal  Statute. — An  action 

to  recover  damages  for  the  failure  of  a  carrier  to  comply  with  the 
federal  twenty-eight  hour  law  is  not  a  penal  action,  nor  is  it  in  the 


6.  Good  V.  Ofllveston,  H.  &  S.  A.  wood,  132  Ind.  129,  31  N.  B.  781,  32 
Ry.  Co.,  (Tex.)  11  S.  W.  854, 4  L.R.A.  A.  S.  R.  239,  17  L.R.A.  339. 

801.  10.  FeU  V.  Union  Pae.  R.  Co.,  32 

9  L.R.A.  449  note.  Utah  101,  88  Pac.  1003,  13  Ann.  Cas. 

7.  44  L.R.A.  452  note.  1137,  28  L,R.A.(N.S.)  L 

8.  Cram  «.  Chicago  B.  &  Q.  R.  Co.,  U.  Richmond  &  D.  B.  Co.  v.  Trons- 
85  Neb.  586,  123  N.  W.  1045,  19  dale,  99  Ala.  389, 13  So.  23, 42  A.  S.  R. 
Ann.  Cas.  170.  69. 

9.  Terra  Haute  &  L.  R.  Co.  v.  Sher- 
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nature  of  a  penal  action  in  favor  of  the  United  States.  It  is  merely  a 
civil  action  to  recover  damages  for  injuries  done  the  plaintiff  in  part, 
by  reason  of  the  defendant's  failure  to  perform  a  duty  imposed  upon 
it  by  an  act  of  Congress.  The  fact  that  there  is  a  penalty  provided 
for  the  violation  of  the  statute  payable  to  the  United  States  does  not 
prevent  those  who  have  been  specially  injured  by  its  violation  from 
recovering  damages  therefor.  For  where  a  duty  imposed  is  obviously 
meant  to  be  a  public  duty,  and  the  penalty  for  its  violation  is  made 
payable  to  the  state  or  to  an  informer,  the  right  of  an  individual 
injured  to  maintain  an  action  on  the  case  for  a  breach  of  the  duty 
owing  to  him  is  unquestionable.**  An  action  to  recover  damages 
accruing  to  a  shipper  through  the  failure  of  a  carrier  to  comply  with 
the  federal  act  may  be  maintained  in  a  state  court.  For  wherever, 
either  by  the  common  law  or  the  statute  of  a  state,  a  right  of  action 
has  become  fixed  and  legal  liability  incurred,  that  liability  may  be 
enforced  and  the  right  of  action  pursued  in  any  court  which  has  ju- 
risdiction of  such  matters  and  can  obtain  jui*isdiction  of  the  parties.^* 


460.  General  Rule. — It  is  a  well  settled  principle  that  the  burden 
of  proof  is  with  the  party  who  has  the  affirmative  of  an  issue.  The 
real  difficulty  arises  in  determining  whether  in  a  particular  case  a  fact 
must  be  pleaded  and  proved  by  the  plaintiff  as  a  part  of  his  cause  of 
action  or  by  the  defendant  as  an  affirmative  defense.  If  the  former 
the  burden  of  proof  is  with  the  plaintiff,  if  the  latter  it  is  with  the  de- 
fendant.** In  an  action  against  a  carrier  by  a  shipper  to  recover  dam- 
ages for  loss  or  injury  to  live  stock  the  burden  of  showing  that  the 
stock  was  injured  while  in  the  possession  of  the  carrier  is  with  the 
shipper.  But  when  a  loss  or  injury  happens  to  live  stock  in  the  pos- 
session of  a  carrier  for  transportation  the  burden  of  proof  rests  on  the 
carrier  to  exempt  himself  from  liability ;  for  the  law  impo.'«es  on  him 
the  obligation  of  safety.  The  owner  or  shipper  is  bound  to  prove  no 
more  than  that  the  stock  were  delivered  to  the  carrier,  and  the  failure 
to  deliver  them  safely.  These  facts  are  prima  facie  evidence  of  negli- 
gence or  misconduct.'*  Where  the  injury  is  physical  a  shipper  will 
satisfy  the  rule  requiring  him  to  show  an  injury  to  his  stock  before 
the  burden  is  cast  on  the  carrier  to  exonerate  itself,  by  establishing 
that  the  stock  were  delivered  in  good  health  and  condition  and  re- 
delivered by  the  cairier  in  an  injured  condition,  but  where  the  injury 

12.  Nashville,  C.  &  St.  L.  Ry.  Co.  18.  Chesap^  ^ke  &  O.  R.  Co.  v.  Am- 

V.  Heggie,  86  Ga.  210,  12  S.  E.  363,  eriean  Exeli.  Bank,  92  Va.  495,  23 

22  A.  S.  R.  453;  Chesapeake  &  0.  Ry.  S.  E.  935,  44  L.R.A.  449. 

Co.  V.  American  Exch.  Bank,  92  Ve.  14.  See  Evidence. 


Burden  of  Proof 


495,  23  S.  E.  935,  44  L.R.A.  449. 
21  Ann.  Oas.  828  note. 
R.  C.  L.  Vol.  IV.— 63. 


15.  See  infra,  par.  401. 
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claimed  is  sickness  a  shipper  does  not  satisfy  the  rule  unless  he  goes 
further  and  shows  that  the  illness  was  contracted  as  a  result  of  the  Di- 
ligence of  the  carrier.'*  Where  the  view  prevails  that  a  railroad  com- 
pany is  not  a  common  carrier  as  to  live  stock  unless  it  has  held  itself 
out  as  such,  the  hurden  of  proof  is  on  a  shipper  to  show  that  the  rail- 
road company  had  assumed  to  convey  the  stock  as  a  common  carrier 
or  that  it  possessed  the  character  of  common  carriers  of  live  stock.'' 
461.  Negligence  Generally. — While  the  burden  of  proof  rests  on  a 
shipper  of  live  stock  to  show  that  the  stock  were  in  good  condition 
when  received  for  transportation  by  the  carrier,'^  yet  it  is  settled  by 
weight  of  authority,  that  where  the  shipper  was  not  required  to  ac- 
company the  stock  during  transit  either  in  person  or  by  agent,  and  the 
shipper  has  shown  loss  of  or  injury  to  his  stock  while  in  the  custody 
of  the  carrier,  the  burden  of  proof  is  on  the  carrier  to  show  that  such 
loss  or  injury  did  not  result  from  any  negligence  on  its  part,"  or  that 
the  cause  of  the  loss  or  injury  was  within  one  of  the  excusatory  excep- 
tions recognized  by  law.**  Thus,  in  an  action  for  injuries  to  live 
stock  during  transportation,  where  the  proof  tends  to  show  that  the 
injuries  were  the  result  of  the  breaking  of  the  car  floor,  and  it  appears 
that  such  breakage  would  reasonably  have  caused  the  injuries  shown 
to  have  occurred,  the  burden  is  on  the  carrier  to  show  that  the  injuries 
were  not  caused  by  the  breakage.'  But  where  a  carrier  establishes  the 
fact  that  the  damage  was  caused  by  something  that  would  excuse  it, 
the  burden  is  on  the  shipper  to  show  that  the  damage  was  contributed 
to  by  the  carrier's  negligence.*  A  carrier  is  not  required  to  prove, 
however,  that  injuries  to  stock  were  or  were  not  the  result  of  some 


16.  130  A.  S.  R.  438  note;  15  Ann.  15  Ann.  Cas.  35  note;  Ann.  Cas. 
Cas.  36  note.  1913E  311  note. 

17.  Michigan  S.  &  N.  I.  R.  Co.  v.  20.  Atlantic  Coast  Line  R.  Co.  v. 
McDonoagh,  21  Mich.  165,  4  Am.  Rep.  Rice,  169  Ala.  265,  52  So.  918,  Ann. 
466;  Lake  Shore  &  M.  S.  R.  Co.  v.  Cas.  1912B  389,  29  L.R.A.(N.S.)  1214; 
Perkins,  25  Mich.  329,  12  Am.  Rep.  Hull  v.  Chicago,  St.  P.  M.  &  O.  Ry. 
275.  Co.,  41  Minn.  510,  43  N.  W.  391,  16 

18.  15  Ann.  Cas.  35  note.  A.  S.  R.  722,  5  L.R.A.  587;  Welsh  v. 

19.  South  &  N.  A.  R.  Co.  v.  Hen-  Pittsburg,  Ft.  W.  &  C.  R.  Co.,  10  Ohio 
lein,  52  Ala.  606,  23  Am.  Rep.  578;  St.  65,  75  Am.  Dec.  490;  Nashville  C. 
Atlantic  Coast  Line  R.  Co,  v.  Rice,  &  St.  L.  R.  Co.  c.  Stone,  112  Tenn. 
169  Ala.  265,  52  So.  918,  Ann.  Cas.  348,  79  S.  W.  1031,  105  A.  8.  H. 
1912B  389,  29   L.R.A.(N.S.)   1214;  955. 

Terre  Haute  &  L.  R.  Co.  v.  SherA-ood,  128  A.  S.  R.  184  note:  130  A.  S.  R. 

132  Ind.  129,  31  N.  E.  781,  32  A.  S.  R.  442  note;  15  Ann.  Cas.  35  note. 

239,  17  L.R.A.  339;  Hull  v.  Chicago  1.  Ohio  &  M.  Ry.  Co.  v.  Tabor,  98 

St.  P.  M.  &  0.  Ry.  Co.,  41  Minn.  510,  Ky.  503,  32  S.  W.  168,  36  S.  W.  18,  34 

43  N.  W.  391, 16  A.  S.  R.  722, 5  L.RjV.  L.R.A.  685. 

587;  Chicago  B.  &  Q.  R.  Co.  v.  Slat-  15  Ann.  Cas.  36  note. 

terv,  76  Neb.  721, 107  N.  W.  1045, 124  2.  HuU  v,  Chicago,  St.  P.,  M.  &  O. 

A.  S.  R.  825;  Hinkle  r.  Southern  Ry.  Ry.  Co.,  41  Minn.  510,  43  N.  W.  391, 

Co.,  126  N.  C.  932,  36  S.  E.  348,  78  16  A.  S.  R.  722,  5  h.RJi.  587. 

A.  S.  R.  685. 
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speeifip,  direct,  and  proximate  cause.  Proof  that  it  provided  all  suit- 
able means  of  transportation,  and  exercised  that  degree  of  care  which 
the  nature  of  the  property  required,  is  the  full  extent  of  the  burden 
east  upon  it,  and  the  carrier  is  relieved  of  liability  if  the  proof  ad- 
duced excludes  the  idea  that  the  injury  was  due  in  whole  or  in  part  to' 
any  cause  other  than  an  inhffl«nt  vice.'  While  the  general  rule  is  as 
above  stated  there  is  some  authority  to  the  effect  that  where  live  stock 
have  been  lost  or  injured  while  in  the  sole  custody  of  a  carrier,  the 
burden  of  showing  that  such  loss  or  injury  resulted  from  ihe  negli- 
gence of  the  carrier  is  on  the  shipper  of  the  stock.* 

462.  Negligence  Where  Shipper  Accompanies  Stock. — While  the 
weight  of  American  authority  seems  to  favor  the  rule  that  in  cases  in- 
volving loss  or  injury  to  animals  during  transit  the  carrier  has  the 
burden  of  showing  that  the  injury  was  occasioned  without  its  fault, 
yet  a  distinction  is  made  between  live  stock  committed  exclusively 
to  the  care  of  a  common  carrier  and  live  stock  shipped  under  a  con- 
tract by  which  the  owner,  in  person  or  by  his  employees,  accompanies 
the  stock  for  the  purpose  of  caring  for  tliem  during  transit.  Under 
such  circumstances  the  rule  is  well  settled  in  most  jurisdictions  that 
no  presumption  of  negligence  on  the  part  of  the  carrier  arises  merely 
from  the  proof  of  the  fact  that  loss  or  injury  has  attended  the  ship- 
ment, but  the  burden  is  on  the  shipper  to  show  that  the  loss,  if  any, 
was  occasioned  by  the  negligence  of  the  carrier.*  A  shipper  is  also 
bound  to  show  that  the  injury  or  loss  was  not  attributable  to  the  fail- 
ure to  perform  or  the  negligent  or  improper  performance  of  acts  which 
he  undertook  to  perform.*  However,  in  some  jurisdictions  it  is  the 
rule  that  the  fact  that  a  shipper  or  his  f^ent  accompanies  the  stock 


3.  16  Ann.  Cas.  36  note.  ville  C.  &  L.  R.  Co.  v.  Hedger,  9  Bush 

4.  15  Ann.  Cas.  37  note.  (Ky.)  645,  15  Am.  Rep.  740;  Tardos 

5.  St.  Louis  I.  M.  &  S.  Ry.  Co.  t».  v.  The  Toulon,  14  La.  Aim.  429,  74 
Weakly,  50  Ark.  397,  8  S.  W.  134,  7  Am.  Dee.  435;  Chicago,  B.  &  Q.  R. 
A.  8.  R.  104;  Atlantic  Coast  Line  R.  Co.  v.  Williams,  61  Neb.  608,  85  N.  W. 
Co.  V.  Dexter,  50  Fla.  180,  39  So.  634,  832,  55  L.R.A.  289;  Geve  v.  Chicago, 
111  A.  S.  R.  116;  Terra  Hante  &  L.  R.  B.  &  Q.  R.  Co.,  77  Neb.  166,  108  N. 
Co.  V.  Sherwood,  132  Tnd.  129,  31  N.  E.  W.  982, 124  A.  S.  R.  837, 15  Ann.  Cas. 
TBI,  32  A.  S.  R.  239,  17  L.R.A.  339  33  and  note;  Bartelt  v.  Oregon  R.  & 
and  note;  Faust  v.  Chicago  &  N.  W.  Nav.  Co.,  57  Wash.  16,  106  Pac.  487, 
Ry.  Co.,  104  la.  241,  73  N.  W.  623,  65  135  A.  S.  R.  959. 

A.  S.  R.  454;  McManos  «.  Chicago     16  A.  S.  R.  726  note;  88  A.  S.  R. 

Great  Western  R.  Co.,  138  Ib.  150, 115  124  note;  130  A.  S.  R.  452  note;  9 

N.  W.  919, 128  A.  S.  R.  180;  Colsoh  v.  L.R.A.  452  note;  13  L.R.A.  262  note; 

Chicago  M.  &  St  P.  R.  Co.,  149  la.  39  L.R.A.(N.S.)  640  note. 

176,  127  N.  W.  198,  Ann.  Cas.  1912C     6.  Terre  Haute  &  L.  R.  Co.  r.  Sher- 

915,  34  LJtJl.(N.S.)  1013;  WUke  r.  wood,  132  Ind.  129,  31  N.  E.  781,  32 

Illinois  Central  Railroad  Company,  A.  S.  R.  239, 17  L.R.A.  .139;  Faust  t>. 

153  la.  695, 133  N.  W.  746,  Ann.  Cas.  Chicago  ft  N.  W.  R.  Co.,  104  la.  241, 

1913E  308  and  note;  Winn  v.  Ameri-  73  N.  W.  623,  65  A.  S.  R.  454  and 

can  Express  Company,  (la.)  140  N.  note. 

W.  427,  44  L.R.A.(N.S.)  662;  Lonis-     130  A.  S.  R.  452  note. 
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during  transportation  does  not  impose  on  Jiim  the  burden  of  proving 
negligence  on  the  part  of  the  carrier.'  And  it  should  be  noted  that 
many  of  the  cases  upholding  the  distinction  between  the  normal 
situation  and  the  one  in  which  the  shipper  or  his  agent  accompanies 
the  freight  have  been  decided  in  jurisdictions  which  recognize  the  rule 
that  the  shipper,  even  when  he  does  not  accompany  the  shipment, 
has  the  burden  of  proving  that  the  carrier's  negligence  contributed 
to  the  injury,  when  once  the  carrier  has  shown  that  it  was  caused  by 
an  excepted  peril.* 

463.  Limitations  on  Application  of  Rule  of  Res  Ipsa  Loquitur. — 
Quite  apart  from  the  presence  of  the  owner  the  rule  of  res  ipsa  loquitur 
is  subject  to  certain  limitations  when  applied  to  injuries  to  live  stock. 
It  does  not  apply  to  such  injuries  as  animals  voluntarily  inflict  upon 
each  other,  or  which  can  be  accounted  for,  or  satisfactorily  explained, 
on  some  ground  other  than  negligent  management  of  the  train  by  the 
carrier,  nor  does  it  apply  in  case  of  death  from  natural  or  unknown 
causes.*  If  the  testimony  merely  shows  that  a  particular  horse  died 
on  the  way  while  being  transported  by  a  carrier,  without  any  attempt 
on  the  part  of  the  plaintiff  to  assign  a  cause  for  its  death,  it  has  been 
held  that  the  rule  has  no  application.*®  The  same  decision  has  been 
reached  where  one  of  a  carload  of  cattle  got  down  while  in  transit, 
where  there  was  no  evidence  tending  to  show  that  the  railroad  com- 
pany was  the  cause  of  the  condition.'*  The  doctrine  likewise  is  in- 
applicable where  there  is  another  known  well-defined  proximate  cause 
of  the  injury.  Thus  it  has  been  held  that  where  a  train  becomes  snow- 
bound, and  cattle  freeze  to  death,  the  proximate  cause  is  the  snow 
storm,  and  the  burden  is  on  the  shipper,  in  an  action  to  recover  for  the 
loss  of  the  cattle,  to  show  that  the  carrier  was  negligent,  and  that  such 
negligence  was  an  active  and  co-operative  cause  of  the  lose.** 

464.  Cause  of  Delay  in  Transportation. — In  some  jurisdictions  it  is 
the  rule  that  the  burden  of  showing  excuse  for  delay  in  the  transporta- 
tion of  live  stock  is  on  the  carrier.**  In  other  words,  the  rule  is  that 
evidence  of  unreasonable  delay  and  the  existence  of  injuries  on  de- 
livery raises  a  presumption  that  the  delay  was  negligent  and  the  in- 
juries resulted  from  it.*^   Even  where,  by  the  terms  of  a  contract  for 

7.  15  Ann.  Cas.  38  note.  R.  Co.,  91  Minn.  229,  97  N.  W.  893, 

8.  88  A.  S.  R.  124  note.  103  A.  S.  R.  507. 

9.  Sohaeffer  v.  Philadelphia,  etc.,  R.  13.  Riebmoud  &  D.  R.  Co.  «.  Trous- 
Co.,  168  Pa.  St.  209,  31  At\.  1088,  47  dale,  99  Ala.  389,  13  So.  23,  42  A.  S. 
A.  S.  R.  884.  R.  ti9;  Daoust  r.  Chicago,  R.  I.  &  P. 

10.  Pennsylvania  R.  Co.  v.  Raior-  R.  Co.,  149  la.  650,  128  N.  W.  1106, 
don,  119  Pa.  St.  577,  13  Atl.  324,  4  34  L.R.A.(N.S.)  637;  Bosley  r.  Balti- 
A.  S.  R.  670.  more  &  O.  R.  Co.,  54  W.  Va.  563,  46 

11.  McManus    r.    Chicago    Great  S.  E.  613,  66  L.R.A.  871. 

Weatem  R.  Co.,  138  la.  150, 115  N.  \V.  78  A.  S.  R.  690  note;  15  Ann.  Cas. 

919,  128  A.  S.  R.  180.  39  note. 

12.  Jones  v.  Minneapolis  &  St.  L.  14.  Richmond  ft  D.  R.  Co.  v.  Trous- 
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the  shipment  of  live  stock,  the  shipper  assumes  all  the  risk  of  damage 
he  may  sustain  by  reason  of  any  delay  in  such  transportation,  the 
burden  of  proof  is  on  the  carrier  to  show  absence  of  negligence  on  its 
part  resulting  in  delay,  and  this  is  the  rule  though  the  shipper  ac- 
companies the  stock.**  In  other  jurisdictions  it  is  the  rule  that  the 
burden  is  on  the  shipper  to  show  that  the  delay  in  the  transportation 
of  the  stock  was  due  to  the  negligence  of  the  carrier.*'  Accordingly 
where  a  shipment  of  live  stock  has  been  made  under  a  special  contract, 
which  exempts  the  carrier  from  liability  on  account  of  delay,  the  bur- 
den of  proof  is  on  the  shipper,  and  remains  with  him  to  the  end  of 
the  case,  to  show  that  the  delay  was  unreasonable,  and  was  the  i«sult 
of  negligence  on  the  part  of  the  carrier.** 

Damages 

465.  Loss  or  Injury  During  Transportation  or  Refusal  to  Transport. — 

The  correct  measure  of  damages  for  total  loss  of  live  stock  is  the  price 
they  would  have  brought  in  the  market  at  the  place  of  destination  at 
the  time  they  should  have  arrived  if  transported  and  delivered  in  a  rea- 
sonable time,  and  in  the  condition  they  would  have  been  in  had  the 
company  exercised  due  and  necessary  care  of  the  same  while  in  its 
possession."  In  other  words  the  rule  has  been  stated  to  be  that  in  an 
action  against  a  carrier  for  injuries  to  live  stock  sustained  while  being 
transported,  the  measure  of  damages  is  the  difference  between  the 
market  value  of  the  live  stock  in  their  condition  at  the  time  they 
would  have  arrived  but  for  the  carrier's  negligence,  and  their  market 
value  in  the  injured  condition  at  the  time  they  did  arrive.*'  Where  a 
carrier  receives  stock  for  transportation  to  a  point  beyond  its  own 
line,  the  place  of  destination  is  to  be  taken  as  the  basis  for  determin- 
ing the  damages,  the  measure  being  the  difference  between  what  the 


dale,  99  Ala.  389,  13  So.  23,  42  A.  S. 
R.  69, 

78  A.  S.  R.  690  note. 

15.  15  Ann.  Cas.  39  note. 

16.  Nashville,  C.  &  St.  L.  R.  Co.  r. 
Stone,  112  Tenii.  348,  79  S.  W.  1031, 
105  A.  S.  R.  9.55. 

15  Ann.  Cas.  40  note. 

17.  130  A.  S.  R.  458  note;  15  Ann. 
Cas.  40  note. 

18.  Missouri  Pac.  Ry.  Co,  v.  Fagan, 
72  Tes.  127,  9  S.  W.  749,  13  A.  S.  R. 
776,  2  L.R.A.  75. 

19.  New  York,  L.  E.  &  W.  R.  Co. 
r.  Estill,  147  U.  S.  591, 13  S.  Ct.  444, 
37  U.  S.  (L.  ed.)  292;  East  Tennessee 
V.  &  Q.  R.  Co.  V.  Johnston,  75  Ala. 
596,  51  Am.  Rep.  489;  Missouri  Pae. 


Ry.  Co.  V.  Fagan,  72  Tes.  127,  9  S. 
W.  749,  13  A.  S.  R.  776,  2  L.R.A.  75. 

13  Ann.  Cas.  1141  note.  See  also 
Cincinnati  N.  0.  &  T.  P.  Railway 
Company  r.  Rankin,  153  Kv.  730,  ].">6 
S.  W.  400,  45  L.R.A.(N.S.)  529, 
where  it  was  held  that  a  carrier  wliit-h 
sells  live  stock  injured  while  in  its 
possession  for  transportation  without 
any  contract  fixing  its  value  is  liable 
to  the  owner  for  the  difference  be- 
tween the  market  value  of  the  stock 
just  before  and  just  after  the  in- 
jury, plus  the  proceeds  of  the  sale, 
less  the  expenses  of  the  sale  and  the 
reasonable  cost  of  their  keep  from  the 
time  of  the  injury  to  the  time  of  the 
sale. 
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stock  were  worth  at  the  place  of  destination  as  injured,  and  wh&t  they 
would  have  been  worth  if  delivered  in  good  order.  There  is  no  dis- 
tinction in  the  measure  of  damages  for  injuries  to  live  stock  between 
cattle  shipped  to  market  for  immediate  sale,  and  cattle  intended  for 
grazing  and  later  sale,  aud  in  either  case  the  actual  loss  to  the  shipper 
is  the  lessened  market  value  of  the  property  at  the  time  and  place  of 
arrival  at  destination.^"  It  has  been  ruled^  however,  that  the  measure 
of  damages  for  injury  to  stock  while  in  the  possession  of  a  carrier  for 
transportation,  which  have  been  redelivered  to  the  owner,  is  the  differ- 
ence in  their  value  when  delivered  to  it  and  when  returned.^  In  an 
action  against  a  carrier  for  an  injury  to  an  animal  while  being  trans- 
ported no  recovery  can  be  had  for  loss  of  profits  that  might  have  been 
derived  in  letting  it  for  a  particular  purpose,  unless  it  is  averred  and 
proved  that  the  carrier  was  informed  of  the  intended  use  of  the  ani- 
mal.- For  refusal  of  a  railroad  company  to  transport  stock,  the  meas- 
ure of  damage  is  the  difference  between  the  market  value  at  the  place 
of  shipment  and  the  place  of  delivery.  But  it  has  been  ruled  that  it  is 
wrong  to  consider  their  value  at  the  market  or  place  of  destination,  in 
the  absence  of  evidence  or  averment  in  the  complaint  that  the  defend- 
ant's agent,  at  the  time  of  contracting  to  furnish  cars,  was  informed 
that  the  cattle  were  intended  for  sfde  at  such  place.*  Damages  re- 
covered in  an  action  ex  delicto  against  a  carrier  for  injuries  to,  and 
delay  in  the  transportation  of,  live  stock,  draw  interest,  at  least  from 
the  time  of  delivery.* 

466.  Delay  in  Transportation  or  Misdelivery. — The  true  rule  as  to 
the  measure  of  damages  for  injury  caused  by  a  negligent  delay  in 
transportation  and  delivery  of  live  stock  is  that  the  damage  recoverable 
is  the  difference  in  value  of  the  animals  at  the  time  they  should  have 
been  delivered  in  the  condition  they  would  have  been  that  time, 
and  their  value  when  they  were  delivered  in  the  condition  they  were 
at  that  time ;  in  other  words,  the  damages  are  measured  by  the  change 
in  the  condition  of  the  stock  wrought  by  the  unieasoncible  delay,  if 
such  change  has  been  wrought.'   It  may  be  conceded  that  this  rule 

I 

20.  13  Ann.  Cas.  1141  note.  Richmond  &  D.  R.  Co.  v.  Trousdale, 

1.  MeKahan  v.  American  Exp.  Co.,  99  Ala.  389,  13  So.  23,  42  A.  S.  R. 
209  Mass.  270,  95  N.  E.  785,  Ann.  69  and  note;  Hudson  v.  Northern  Fac. 
Caa.  1912B  612,  35  L.R.A.(N.S.)  1046.  Ry.  Co.,  92  la.  231,  60  N.  W.  608,  54 

2.  Chicago,  B.  &  Q.  R.  Co.  v.  Hale,  A.  S.  R.  550 ;  Southern  R.  Co.  tr. 
83  III.  360,  25  Am.  Rep.  403.  .      Graddy,  139  Ky.  465,  109  S.  W.  881, 

53  L.R.A.  86  note.  139  A.  S.  R.  499;  Smith  v.  New  Haven 

3.  9  L.R.A.  450  note.  &  N.  R.  Co.,  12  AUen  (Mass.)  531,  90 

4.  Fell  V.  Union  Pacific  Railroad  Am.  Dec.  166;  Sisson  v.  Cleveland  & 
Company,  32  Utah  101,  88  Pac.  1003,  T.  R.  Co.,  14  Mich.  489,  90  Am.  Dec. 
13  Ann.  Cas.  1137,  28  LJIJI.(N.S.)  252. 

1  and  note.  54  A.  S.  R.  557  notej  9  LJt.A.  451 

5.  The  Caledonia,  157  U.  S.  124, 15  note;  53  L.RA.  85,  89  note. 
S.  Ct.  537,  39  U.  S.  (L.  ed.)  644; 
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by  which  to  measure  the  loss  sustained  is  not  by  any  means  accurate 
or  entirely  satisfactory,  but  it  is  the  best  available  under  the  circum- 
stances. In  cases  like  this  all  that  the  shipper  is  entitled  to  is  com- 
pensation for  his  loss  resulting  from  the  delay  of  the  carrier  in  the 
shipment.  It  will  be  readily  agreed  that  the  amount  lost  is  in  most 
instances  the  depreciation  in  the  fair  market  value  of  the  stock  result- 
ing from  the  delay,  but  it  is  often  troublesome  to  ascertain  with 
reasonable  certainty  the  ainount  of  this  loss.*  Damages  recoverable 
for  delay  in  furnishing  cars  for  the  shipment  of  stock  may  include  an 
allowance  for  the  expense  of  keeping  it  after  the  carrier  had  been  noti- 
fied that  it  was  ready  for  shipment.'  It  is  sometimes  provided  by 
statute  that  a  shipper  of  live  stock  may  recover  liquidated  damages 
from  a  carrier  for  delay  in  transportation.  The  reason  for  such  a 
statute  is  that  lire  stock  confined  in  a  freight  car  deteriorate  in  condi- 
tion, and  that,  if  the  animals  are  to  be  placed  on  the  market  within  a 
short  time  of  the  termination  of  transportation,  the  depreciation  is  not 
confined  to  a  shrinkage  in  weight,  but  to  many  other  factors  difficult 
to  prove,  but  actually  existing  and  seriously  affecting  the  market  value 
of  the  stock.  As  the  damage  accruing  from  the  protracted  confine- 
ment of  stock  is  difficult  to  prove  with  reasonable  exactitude,  and  yet 
always  exists,  the  legislature  has  the  power  to  provide  for  liquidated 
damages.  Such  legislation  is  not  unsound  in  principle,  and  has  been 
upheld  by  the  courts.*  In  an  action  against  a  carrier  for  damages 
for  delivering  a  shipment  of  live  stock  to  persons  other  than  the  con- 
signees, the  plaintiff  may  recover  the  amount  paid  by  him  to  the  per- 
sons to  whom  the  stock  were  delivered  for  feeding  them,  but  not  ex- 
penses incurred  by  him  in  maidng  a  trip  to  the  place  to  which  the 
stock  were  shipped.  The  shipper  may  recover  also  for  the  deprecia- 
tion in  the  market  value  of  the  stock  at  the  point  of  destination  during 
the  period  of  detention.' 

467.  Evidence  Admissible  to  Prove  Value  of  Live  Stock. — The 
value  of  live  stock  may  be  established  by  standard  market  reports  of 
the  price  of  live  stock  at  the  time  of  the  injury, or  a  witness  may  be 
allowed  to  testify  to  values  based  upon  market  reports  and  quotations.*' 
Evidence  of  the  niarket  value  of  cattle  in  <me  place  is  admissible  to 
prove  their  value  in  another^  if  it  is  shown  that  the  market  value  at 

6.  Southern  R.  Co.  r.  Graddy,  139  Ala.  304,  39  So.  282,  111  A.  S.  B.  45, 
Ky.  465,  109  S.  VV.  881,  139  A.  S.  R.  5  Ann.  Cas.  97. 

499.  10.  St.  Louis  &  S.  F.  R.  Co.  v. 

7.  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Pearee,  82  Ark.  353,  101  S.  W.  760, 
Ozier,  86  Ark.  179,  110  S.  W.  593,  17  118  A.  S.  R.  7.'>,  12  Ann.  Cas.  125; 
L.R.A.(N.S.)  327.  Sisson  v.  Cleveland  ft  T.  R.  Co.,  14 

8.  Cram  i-.  Chicago,  B.  &  Q.  R.  Co.,  Mich.  489,  90  Am.  Dec.  252. 

84  Neb.  607,  122  N.  W.  31,  26  L.R.A.  11.  Hudson  r.  Northern  Pac,  Ry. 

(N.S.)  1022,  on  rehearing  85  Neb.  586,  Co..  92  la.  231,  60  N.  W.  608,  54  A.  S. 

123  N.  W.  1045,  19  Ann.  Cas.  170.  R.  550. 

9.  SoQthem  R.  Co.  v.  Webb,  143 
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the  former  place  is  controlled  by  that  at  the  latter,  allowing  the  differ- 
ence in  freight.**  Generally  speaking,  what  property  brings  at  a 
public  sale  is  a  fair  test  of  its  value,  and  in  some  instances  it  may  be 
the  only  available  test.  For  this  reason  it  is  considered  competent  for 
persons  shipping  live  stock  for  sale  to  introduce  as  evidence  the  price 
they  brought  on  the  market,  but  this  is  not  the  only  nor  is  it  a  con- 
clusive test.  It  is  only  one  of  the  means  by  which  the  value  of  the 
property  and  the  loss  may  be  ascertained.**  However,  evidence  is 
not  admissible  as  to  what  stock  sold  for  after  they  had  been  prepared 
for  market  upon  reaching  their  destination.**  The  pedigree  of  a  thor- 
oughbred animal  is  admissible  in  evidence  and  is  a  material  factor  in 
fixing  its  value,  and  in  the  estimation  of  many  persons  it  is  more  im- 
portant than  the  individuality  of  the  animal,  its  style,  bearing  and 
movement,  the  shape  of  its  body  and  limbs  and  general  conforma- 
tion.** Likewise  the  records  of  animals  for  speed  are  admissible  in 
evidence  on  the  issue  of  value.**  A  trader  or  dealer  in  stock,  or  a  per- 
son who  is  qualified  by  experience,  may  give  evidence  as  to  the  value  of 
cattle,  hog^  and  other  animals  that  have  a  market  value  although  he 
may  never  have  seen  them.*'  Likewise  persons  engaged  in  buying, 
selling,  and  handling  race  horses,  and  who  had  seen  certain  race  horses 
that  were  injured  while  in  the  hands  of  a  common  carrier,  and  knew 
their  speed  and  quality,  are  competent  to  testify  to  the  value  of  such 
horses  immediately  before  and  subsequent  to  such  injury.'* 


D.  CARRIERS  OF  PASSENGERS 


XXVI.  Introductory 

468.  Who  Are  Carriers  of  Passengers. — The  formation  of  any  state- 
ment with  reference  to  what  persons  may  be  considered  common  car- 
riers of  passengers  must  necessarily  be  guided  by  the  definition  of 
the  term  "common  carriers"  and  the  rule  as  regards  what  persons 
are  common  carriers.**  It  may  be  said,  however,  that  a  common 
carrier  of  passengers  is  one  who  undertakes  for  hire  to  carry  all 
persons  indifferently  who  may  apply  for  passage,  so  long  as  there  is 

12.  Hudson  v.  Northern  Pae.  Ry.  v.  Sheppard,  56  Ohio  St.  68,  46  N.  G. 
Co.,  92  la.  231,  60  N.  W.  608,  54  A.  61,  60  A.  S.  R.  732. 

S.  R.  550.  16.  Pittsburgh,  C,  C.  &  St.  L.  Ry. 

13.  Southern  R.  Co.  v.  Graddy,  139  Co.  v.  Sheppard,  56  Ohio  St.  68,  46 
Ky.  465,  109  S.  W.  881,  139  A.  S.  R.  N.  E.  61,  60  A.  S.  R.  732. 

499.  17.  Southern  R.  Co.  v.  Graddy,  139 

14.  Wabash  R.  Co.  v.  Campbell,  219  Ky.  465,  109  S.  W.  881,  139  A.  S.  R. 
111.  312,  76  N.  E.  346,  3  L.R.A.(N.S.)  499. 

1092.  18.  Chicago  &  N.  W.  Rv.  Co.  r. 

15.  Southern  R.  Co.  t>.  Graddy,  139  Calumet  Stock  Farm,  194  111.  9,  61 
Ky.  465,  109  S.  \V.  881,  ]39  A.  S.  R.  N.  E.  1093,  88  A.  S.  R.  68. 

499;  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  19.  See  supra,  par.  2. 
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room  and  there  is  no  legal  excuse  for  refusing."  A  public,  comnnon 
carrier  of  passengers  is  distinguished  from  private  carriers  by  the 
franchises  conferred  upon  it,  and  the  obligations,  restrictions,  and 
liabilities  with  which  it  is  charged,  all  flowing  from  considerations  of 
public  policy.  It  must  carry  all  alike,  and  for  a  reasonable  compen- 
sation furnish  reasonable  accommodations,  must  continuously  operate 
its  line,  and  must  submit  to  reasonable  regulation.'  Under  the  defi- 
nition just  given,  steam  railroads  are  common  carriers  of  passengers 
as  to  those  accepted  by  them  as  such,  as  are  street  railways,  steam- 
boats and  steamships  engaged  in  passenger  traffic,  and  proprietors  of 
ferries,*  stagecoaches,'  and  hackney  coaches.*  The  proprietor  of  a 
scenic  railway,  operated  for  amusement  purposes,  is  a  common  carrier 
of  passengers  within  the  rule  making  it  incumbent  upon  such  a  car- 
rier to  exercise  the  highest  degree  of  care  and  caution  for  the  safety 
of  its  passengers  and  to  do  all  that  human  foresight  and  vigilance  can 
I'easonably  do,  consistent  with  the  mode  of  conveyance  and  the  prac- 
tical operation  of  its  railway,  to  prevent  accidents  to  passengers  while 
riding  on  its  cars.*  It  has  been  held  that  whether  the  proprietor  of  a 
sight-seeing  automobile  can,  in  a  strictly  technical  sense,  be  regarded 
as  a  common  carrier  of  passengers,  or  not,  yet  his  business  much 
more  resembles  a  public  than  a  private  carriage  of  persons,  and  that 
such  proprietor  therefore  owes  to  his  patrons  the  duty  of  exercising 
the  highest  degree  of  care  consistent  with  the  proper  transaction  of 
the  business.' 

469.  Basis  of  Carrier's  Obligation  to  Passenger. — While  a  contract, 
express  or  implied,  may  be  essential  to  the  creation  of  the  relation  of 
carrier  and' passenger,'  and  it  has  been  stated  by  some  authorities  that 
the  obligation  of  the  carrier  for  the  safe  transportation  of  the  passenger 
is  one  arising  from  contract  imposing  duties  growing  out  of  the  re- 

20.  Birmingham  R.  Light  &  Power  len,  19  Wend.  (N.  Y.)  234,  32  Am. 

Co.  V.  Adams,  146  Ala.  267,  40  So.  385,  Dec.  455;  Cole  t'.  Goodwin,  19  Wend. 

119  A.  S.  R.  27;  Richmond  v.  Southern  (N.  Y.)  251,  32  Am.  Dec.  470;  Brown 

Pae.  Co.,  41  Ore.  54,  67  Pac.  947,  93  v.  New  York  Cent.  R.  Co.,  32  N.  Y. 

A.  S.  R.  694,  57  L.R.A.  616;  Gilling-  597,  88  Am.  Dec.  353  and  note, 

ham  u.  Ohio  River  R.  Co.,  35  W.  Va.  4.  Bonce  v.  Dubugne  St.  Ry.  Co.,  53 

588, 14  S.  E.  243,  29  A.  S.  R.  827,  14  la.  278,  5  N.  W.  177,  36  Am.  Rep.  221; 

L.R.A.  798.  Lemon  v.  Chanslor,  68  Mo.  340, 30  Am. 

7  L.R.A.  687  note.  Rep.  799. 

1.  Indianapolis  Traction  &  Terminal  5  L.R.A.(N.S.)  1069  note. 

Co.  V.  Lawson,  143  Fed.  834,  74  C.  C.  5.  O'Callaghan   v.   DeUwood  Park 

A.  630,  6  Ann.  Cm.  666,  5  L.R.A.  Co.,  242  111.  336,  89  N.  E.  1005,  134 

(N.S.)  721.                                     ■  A.  S.  R.  331,  17  Ann.  Cas.  407  and 

2.  See  supra,  par,  16,  20,  22.  note,  26  L.R.A.(N.S.)  1054  and  note. 

3.  Frink  v.  Coe,  4  Q.  Greene  (la.)  6.  Hinds  u.  Steere,  209  Mass.  442, 
555,  61  Am.  Dec.  141;  Stockton  v.  95  N.  E.  844,  35  L.R.A.(N.S.)  658  and 
Frey,  4  Gill  (Md.)  406,  45  Am.  Dec.  note. 

138;  Ingalls  v.  Bills,  9  Mete.  (Mass.)      7.  See  in/ra,  par.  471, 
1,  43  Am.  Dec.  346;  HoUister  v.  Now- 
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lation  between  the  parties,  involving  trust  and  confidence,  and  requir- 
ing the  exercise  of  the  utmost  diligence  and  care,*  yet  the  better  rule 
and  that  supported  by  the  weight  of  authority  is  that  the  obligations, 
restrictions,  and  liabilities  with  which  a  common  carrier  of  passengers 
is  charged  are  based  upon  considerations  of  public  policy,  and  arise 
by  implication  of  law.*  As  between  carrier  and  passenger,  the  law- 
imposes  a  duty  upon  the  carrier  independent,  in  a  sense,  of  their 
contractual  relations,  although  incidental  thereto,  but  having  its  basis 
in  the  regard  the  law  has  for  human  life  and  personal  security.*®  It 
is  in  accordance  with  this  view  that  contracts  exempting  a  carrier 
from  the  consequences  of  negligence  are  generally  disapproved  by  the 
courts  unless  authorized  by  the  laws  of  the  state  or  country  where 
entered  into.** 


XXVII.  Eelatiox  op  Carbier  and  P.issexg;^ 


Who  Are  Pasaenfferg 

470.  In  General. — A  passenger,  in  the  legal  sense  of  the  term,  has 
been  defined  as  one  who  travels  in  some  public  conveyance  by  virtue 
of  a  contract,  express  or  implied,  with  the  carrier,  as  to  the  payment 
of  fare,  or  that  which  is  accepted  as  an  equivalent  thereof.**  Another 
definition  of  a  passenger  is  that  he  is  a  person  whom  a  common  car- 
rier has  contracted  to  carry  from  one  place  to  another,  and  has  in 
the  course  of  the  performance  of  that  contract  received  under  his 
care,  either  upon  the  means  of  conveyance,  or  at  the  point  of  de- 


8.  Baltimore  &  O.  R.  Co.  v.  Breinig,  Wash.  582,  88  Pac.  1020,  14  L.R.A. 
25  Md.  378,  90  Am.  Dec.  49  and  note.  (N.S.)  526. 

9.  Indianapolis  Traction  &  Terminal  11  L.R.A.  720  note. 

Co.  V.  Lawson,  143  Fed.  834,  74  C.  C.  10.  Chicago,  St.  L.  &  P.  R.  Co.  v. 

A.  630,  6  Ann.  Cas.  666,  5  L.RA.  Graham,  3  Ind.  App.  28,  29  N.  E.  170, 

(N.S.)  721 ;  Central  of  Georgia Ry.  Co.  50  A.  S.  R.  256;  Can-oil  v.  Stalen 

V.  Lippman,  110  Ga.  665,  36  S.  E.  Island  R.  Co.,  58  N.  Y.  126,  17  Am. 

202,  50  L.R.A.  673:  Indiana  Cent.  Ry.  Rep.    221;    Gillespie    v.  Brooklyn 

Co.  V.  Hudelson,  13  Ind.  325,  74  Am.  Heights  R.  Co.,  178  N.  Y.  347,  70  N. 

Dec.   254;   Union   Pac.  Rv.   Co.   v.  E.  857,  102  A.  S.  R.  503,  66  L.R.A. 

Nichols,  8  Kan.  505, 12  Am.  Rep.  475;  618;  Cleveland,  P.  &  A.  R.  Co.  v,  Cur- 

Jaeobns  v.  St.  Paul  &  C.  Rv.  Co.,  20  ran,  19  Ohio  St.  1,  2  Am.  Rep.  362. 

Minn.  125,  18  Am.  Rep.  360;  Dela-  69  Am.  Dec.  628  note;  7  L.R.A.  687 

ware,  L.  &  W.  R.  Co.  v.  Trautwein,  52  note. 

N.  J.  L.  169,  19  Atl.  178,  19  A.  S.  R.  11.  See  infra,  par.  670. 

442  and  note,  7  L.R.A.  435;  Nolton  v.  12.  Birmingham  R.,  Light  &  Power 

Western  R.  Corp.,  15  N.  Y.  444,  69  Co.  v.  Adams,  146  Ala.  267,  40  So. 

Am.  Dec.  623  and  note;  McNeill  v.  385,  119  A.  S.  R.  27;  Bricker  c.  Phila- 

Durliam  &  C.  R.  Co.,  135  N.  C.  682,  delphia  &  R.  R.  Co.,  132  Pa.  St.  1,  18 

47  S.  E.  765,  67  L.R.A.  227;  Ham-  Atl.  983,  19  A.  S.  R.  585. 

mond  r.  North  Eastern  R.  Co.,  6  S.  C.  82  Am.  Dee.  293  note;  61  A.  S.  R. 

130,  24  Am.  Rep.  467;  Bradburn  v.  75  note;  7  LJI.A.  688  note. 

AVhatcom  County  R.  Light  Co.,  45 
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partuie  of  that  means  of  conveyance.^'  Other  definitions  are  sub- 
stantially the  same.'*  Even  under  these  definitions,  however,  one 
whom  a  railroad  was  under  no  statutory  or  common  law  obligation  to 
carry  in  the  manner  in  which  he  was  carried  at  the  time  of  an  accident 
is  not  entitled  to  enforce  against  it  tiie  obligatioQ  and  liability  of  a 
commtai  carrier.*' 

471.  Existence  of  Relation  as  Dependent  on  Contract. — Though,  as 
has  been  seen,  the  obligations  imposed  on  a  carrier  to  a  passenger, 
once  the  relation  has  been  shown  to  exist,  are  usually  held  to  arise 
by  implication  of  law  on  considerations  of  public  policy  and  not 
wholly  or  even  mainly  upon  contract,^*  yet  it  cannot  be  said  that  any 
and  every  person  who  may  enter  the  vehicle  of  a  carrier  is  a  pas- 
senger or  entitled  to  all  the  rights  and  privileges  of  a  passenger," 
and  the  generally  accepted  view  is  to  the  effect  that  no  person  can 
become  a  passenger  except  by  a  contract  either  express  or  implied." 
The  minds  of  the  parties  must  meet  upon  the  agreement  that  the 
carrier  will  transport  and  the  passenger  will  pay  for  the  transporta- 
tion, in  the  absence  of  a  specific  agreement  or  permission  by  the 
proper  officer  of  the  transportation  company  that  the  latter  will  carry 
the  passenger  without  compensation.'*   The  mere  iact  of  a  person 


13.  Chicago  &  E.  R.  Co.  v.  Field,  7  (N.S.)  571;  Gardner  v.  New  Haven 
Ind.  App.  172,  34  N.  E.  406,  52  A.  S.  ft  Northampton  Co.,  51  Conn.  143, 
R.  444  and  note.  58  Am.  Rep.  12;  niinois  Cent.  R. 

61  A.  S.  R.  75  note.   And  see  Bir-  Co.  v.  O'Keefe,  168  111.  115;  48  N. 

mingham  R.,  Light  &  Power  Co.  v.  E.  294,  61  A.  S.  R.  68  and  note, 

Adams,  146  Ala.  267,  40  So.  385,  119  39  L.R.A.  148;  Indiana  Cent  Ry.  Co. 

A.  S.  R.  27.  V.  Hudelson,  18  Ind.  325,  74  Am.  Dec. 

14.  Way  u.  Chioago,  E.  I.  &  P.  Ry.  254 ;  Chicago,  St.  L.  &  P.  R.  Co.  v. 
Co.,  64  la.  48,  19  N.  W.  828,  52  Am.  Graham,  3  Ind.  App.  28,  29  N.  E.  170, 
Rep.  431;  Higley  v,  Gilmer,  3  Mont.  50  A.  S.  R.  256;  Union  Pac.  Ry.  Co. 
90.  35  Am.  Rep.  450;  Galehonse  v.  v.  Nichols,  8  Kan.  505,  12  Am.  Rep. 
Mumeapcdis,  St.  P.  ft  S.  S.  H.  R.  Co.>  475;  Hoar  v.  Maine  Cent.  R.  Co.,  70 
22  N.  D.  615, 135  N.  W.  189, 47  L.R.A.  Me.  65,  36  Am.  Rep.  299;  Hogner  u. 
(N.S.)  965.  Boston  Elevated  R.  Co.,  198  Mass.  260, 

16.  Robertson  v.  Old  Colony  R.  Co.,  84  N.  E.  464,  IS  L.R.A.(N.S.)  960; 

156  Mass.  525,  31  N.  E.  650,  32  A.  Richmond  ft  D.  R.  Co.  v.  Bumsed.  70 

S.  R.  482.  Miss.  437, 12  So.  958,  35  A.  S.  R.  656; 

16.  See  supra,  par.  460.  Reynolds  v.  St.  Lonis  Transit  Co.,  189 

17.  Union  Pae.  Ey.  Co.  «.  Nichols,  Mo.  408,  88  S.  W.  50,  107  A.  S.  R. 
8  Kan.  505, 12  Am.  Rep.  475.  360;  O'Donnell  u.  Kansas  City,  St.  L. 

18.  Purple  V.  Union  Pac.  R.  Co.,  &  C.  R.  Co.,  197  Mo.  110,  95  S.  W. 
114  Fed.  123,  61  C.  C.  A.  564,  57  196, 114  A.  8.  B.  753;  McNeill  r.  Dur- 
L.R.A.  700;  Indianapolis  Tmetion  ft  ham  ft  C.  B.  Co.,  132  N.  C.  510,  44 
Terminal  Co.  v.  Lawson,  143  Fed.  834,  S.  E.  34,  95  A.  S.  R.  641  and  note, 
74  C.  C.  A.  630,  8  Ann.  Cas.  666,  5  67  L.R.A.  227;  CSark  «.  Durham  Trac 
L.R.A.(N.S.)  721;  Clark  v.  Colorado  tion  Co.,  138  N.  C,  77,  50  S.  E.  618, 
&  N.  W.  R.  Co.,  165  Fed.  408,  91  C.  C.  107  A.  S.  R.  526;  Cook  v.  Houston 
A.  368, 19  L.R.A.(N.S.)  988;  Chicago,  Direct  Nav.  Co.,  76  Tex.  353, 13  S.  W, 
R.  I.  &  P.  R.  Co.  r.  Thorlow,  178  Fed.  475, 18  A.  S.  R.  52. 

894,  102  C.  C.  A.  128,  30  LJl.A.    19.  Purple  v.  Union  Pac  R.  Co.,  114 
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getting  on  a  passenger  vehicle,  with  the  knowledge  and  conssnt  of 
the  carrier,  is,  however,  usually  held  to  create  by  operation  of  law 
a  contract,  and  the  law  deques  the  terms  of  such  contract,  the  obliga- 
tions of  which  bind  both  parties.  On  the  part  of  the  carrier,  among 
other  things,  the  party  is  entitled  to  be  carried  with  the  care  required 
by  law,  at  the  established  rates  and  with  no  unnecessary  delay.  On 
the  part  of  the  passenger,  he  is  bound  to  pay,  or  offer,  or  be  willing 
to  pay  his  fare  according  to  such  reasonable  regulations  as  may  be 
established  by  the  company.*® 

472.  Necessity  for  Knowledge  and  Consent  of  Carrier. — It  is  essen- 
tial, to  constitute  one  a  passenger  riding  on  a  vehicle  of  the  carrier 
operating  the  same,  that  such  person  should  be  rightfully  on  such 
vehicle,  or  should  be  thereon  witJi  the  knowledge  or  consent  of  the 
carrier  or  of  his  agent  in  charge  of  the  vehicle.*  One  who  stealthily, 
and  wholly  without  the  knowledge  of  any  of  the  employees  of  the 
company,  gets  upon  a  train  and  secretes  himself  for  the  purpose  of 
passing  from  one  place  to  another,  cannot  recover  for  injuries  result- 
ing from  the  negligence  of  the  carrier,  for  he  cannot  be  considered  to 
be  a  passenger.*  And  a  person  on  a  conveyance  of  the  carrier,  not 
ordinarily  used  for  conveying  passengers,  without  the  knowledge  or 
consent  of  the  carrier,  and  without  a  ticket  or  pass,  has  been  held  not 
to  be  entitled  to  the  rights  of  a  passenger,  notwithstanding  his  in- 
tention to  pay  his  fare  when  demanded.' 

473.  Necessity  for  Payment  of  Fare  or  Possession  of  Ticket  Gen- 
erally.— While  the  payment  and  receipt  of  fare  is  unequivocal  evi- 
dence of  the  existence  of  the  relation  of  carrier  and  passenger,*  it  is 
well  settled  that  the  purchase  or  possession  of  a  ticket  or  the  payment 
of  fare  is  not  essential  to  the  creation  of  such  relation,*  and  that  a 
person  may  be  a  passenger,  entitled  to  all  the  rights  and  privileges  of 

Fed.  123,  51  C.  C  A.  564,  57  L.R.A.  ampton  Co.,  51  Conn.  143,  50  Am.  Rep. 

700;  Cincinnati  Traction  Co.  v.  Hoi-  12. 

zenkamp,  74  Ohio  St.  379,  78  N.  E.  4.  Carroll  v.  Staten  Island  R.  Co., 

529,  113  A.  S.  R.  980,  6  L.R.A.(N.S.)  58  N.  Y.  126,  17  Am.  Rep.  221. 

800.  5.  Indianapolis  Traction  &  Terminal 

20.  Purple  v.  Union  Pac.  R.  Co.,  114  Co.  v.  Lawson,  143  Fed.  834,  74  C.  C. 

Fed.  123,  51  C.  C.  A.  564,  57  L.R.A.  A,  630,  6  Ann.  Cas.  666,  5  L.R.A. 

700;  Louisville  &  N.  R.  Co.  v.  Garrett,  (N.S.)  721  and  note;  I^iladelphia  & 

8  Lea  (Tenn.)  438,  41  Am.  Rep.  640;  Reading  R.  Co.  v.  Derbv,  141  How. 

International  &  G.  N.  Ry.  Co.  v.  Has-  468,  14  U.  S.  (L.  ed.)  502;  The  New 

sell,  62  Tex.  256,  50  Am.  Rep.  525.  World  v.  King,  16  How.  469,  14  U.  S. 

1.  Woolsey  v.  Chicago,  B.  &  Q.  R.  (L.  ed.)  1019;  Brennan  v.  Fair  Haven 
Co.,  39  Neb.  798,  58  N.  W.  444,  25  &  W.  R.  Co.,  45  Conn.  284,  29  Am. 
L.R.A.  79.  And  see  Siegrist  r.  Arnot,  Rep.  679;  Florida  South  Ry.  Co.  v. 
86  Mo.  200,  56  Am.  Rep.  425.  Hirst,  30  Fla.  1,  11  So.  506,  32  A.  S. 

22  A,  S.  R.  729  note.  R.  17, 16  LJR.A.  631;  Gardner  v.  Way- 

2.  82  Am.  Dec.  293  note;  52  Am.  cross  Air-Line  R.  Co.,  97  Qa.  482,  25 
Rep.  435  note;  2  L.R.A.  167  note.  S.  E.  334,  54  A.  S.  R.  435  and  note; 

S.  Gardner  v.  New  Haven  &  North-  Riley  v.  Wrig^tsville  &  T.  R.  Co.,  133 
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Other  passengers,  without  the  payment  of  any  fare,  if  he  be  on  the 
vehicle  of  the  carrier  with  the  intention  of  being  a  passenger,  and  with 
the  consent  of  the  carrier  or  its  officers,  provided  such  consent  be 
obtained  without  any  fraud,  or  provided  the  carrier  or  its  officers  have 
a  full  knowledge  of  all  the  facts.*  When  a  carrier  of  passengers  for 
hire  knowingly  receives  in  its  car  or  other  conveyance  a  person  who 
comes  in  for  the  purpose  of  being  transported,  and  the  carrier  enters 
upon  the  act  of  carrying  him,  the  person  while  being  so  carried  is  a 
passenger,  regardless  of  whether  he  has  paid  or  is  expected  to  pay  his 
fare.'  Where,  however,  a  person  refuses  to  pay  the  proper  fare  when 
the  same  is  demanded,  he  is  not  lawfully  in  the  vehicle  of  the  earner 
and  is  not  entitled  to  the  rights  and  privileges  of  a  passenger.^  Ac- 


Ga.  413,  65  S.  E.  890, 18  Ann.  Cas.  208,  Co.,  64  la.  48,  19  N.  W.  828,  52  Am, 

24  L.R.A.(N.S.)  379;  Ohio  &  M.  R.  Co.  Rep.  431;  Union  Pae.  Ry.  Co.  v.  Nich- 

V.  Muhling,  30  111.  9,  81  Am.  Dec.  336  ols,  8  Kan.  505,  12  Am.  Rep.  475; 

and  note ;  (iillenwater  v.  Madison  &  I.  Louisville  &  N.  R.  Co.  d.  Scott's  Adm'r, 

R.  Co.,  5  Ind.  339,  61  Am.  Dec.  101  and  108  Ky.  392,  56  S.  W.  674,  22  Ky.  L. 

note;  Indianapolis  Traction  &  Termin-  Rep.  30,  50  L.R.A.  381;  Palmer  Trans- 

al  Co.  V.  Klentscby,  167  Ind.  598,  79  N.  fer  Co.  v.  Smith,  137  Ky.  319,  125  S. 

E.  908,  10  Ann.  Cas.  869  and  note;  W.  725,  136  A.  S.  R.  295,  29  L.R.A. 

Union  Pac.  Ry.  Co.  v.  Nichols,  8  Kan.  (N.S.)  321;  Southern  Rv.  Co.  in  Ken- 

505,  12  Am.  R^p.  475;  Illinois  Cent,  tueky  v.  Lee,  (Ky.)  101  S.  W.  307, 

R.  Co.  V.  Laloge,  113  Ky.  896,  69  30  Ky.  L.  Rep.  1860,  10  L.R.A.(N.S.) 

S.  W.  795,  62  L.R.A.  405;  St.  Loais  837;  Todd  v.  Old  Colony  &  F.  R.  R. 

&  8.  F.  R.   Co.  V.  Sanderson,  99  Co.,  3  Allen  (Mass.)  18,  80  Am.  Dee. 

Miss.  148,   CA   So.   885,  46   L.R.A.  49;  Files  v.  Boston  &  A.  R.  Co.,  149 

(N.S.)  352;  Lemon  v.  Chanslor,  68  Mass.  204,  21  N.  E.  311,  14  A.  S.  R. 

Mo.  340,  30  Am.   Rep.   799;  Rey-  411;  Da  Laurans  v.  First  Division  of 

nolds  V.  St.  Louis  Transit  Co.,  189  St.  Paul  &  P.  R.  Co.,  15  Minn.  49,  2 

Mo.  408,  88  S.  W.  50,  107  A.  S.  R.  Am.  Rep.  102;   Chattanooga  Rapid 

360;  Messenger  v.  Vallev  Citv  St.  &  Transit  Co.  v.  Veoable,  105  Tenn.  460, 

I.  R.  Co.,  21  N.  D.  82, 128  N.  W.  1023,  58  S.  AV.  861,  51  L.R.A.  880;  Gulf,  C. 

32  L.R.A.(N.S.)  881;  Poole  v.  North-  &  S.  F.  Ry.  Co.  v.  Wilson,  79  Tex.  371, 

em  Pae.  R.  Co.,  16  Ore.  261,  19  Pae.  15  S.  W.  280,  23  A.  S.  R.  345,  11 

107,  8  A.  S.  R.  289;  McGUl  v.  Rowand,  L.R.A.  486;  Williams  v.  Oregon  Short 

3  Pa.  St.  451,  45  Am.  Dec.  654;  DufE  Line  R.  Co.,  18  Utah  210,  54  Pac.  991, 

r.  Allegheny  Valley  R.  Co.,  91  Pa.  St.  72  A.  S.  R.  777;  Gabbert  v.  Haekett, 

458,  36  Am.  Rep.  675;  Memphis  St.  135  Wis.  86, 115  N.  W.  345, 14  L.R.A. 

R.  Co.  V.  Caviness,  127  Tenn.  571,  157  (N.S.)  1070. 

S.  W.  63,  46  L.R.A.(N.S.)  142  and  37  L.R.A.(N.S.)  420  note;  43  L.R.A. 

note;  Norfolk  &  W.  R.  Co.  v.  Grose-  (N.S.)  902  note. 

close's  Adni'r,  88  Va.  267, 13  S.  E.  454,  7.  Padgitt  v.  MoU,  159  Mo.  143, 60  S. 

29  A.  S.  R.  718;  Kidwell  v.  Chesapeake  W.  121,  81  A.  S.  R.  347,  52  L.R.A.  854. 

&  0.  R.  Co.,  71  W.  Va.  664,  77  S.  E.  7  Ann.  Cas.  528  note. 

285,  43  L.R.A.(N.S.)  999  and  note.  8.  Condran  v.  Chicago,  M.  &  St.  P. 

82  Am.  Dec.  295  note;  6  A.  S.  R.  847  Ry.  Co.,  67  Fed.  522,  32  U.  S.  App. 

note;  71  A.  S.  R.  344  note;  118  A.  S.  182,  14  C.  C.  A.  506,  28  L.R.A.  749; 

R.  463  note;  2  L.R.A.  167  note;  11  St.  Louis  S.  W.  Ry.  Co.  v.  Harper,  69 

L.R.A.  720  note;  5  L.R.A.(N.S.)  1069  Ark.  186,  61  S.  W.  911,  86  A.  S,  R. 

note;  1  Ann.  Cas.  605  note.   And  see  190,  53  L.R.A.  220;  Lillis  v.  St.  Louis, 

infra,  par.  693.  K.  C.  &  N.  Ry.  Co.,  64  Mo.  464,  27 

6.  Way  V.  Chicago,  B.  I.  &  P.  Ry.  Am.  Rep.  255;  Garrett  v.  St.  Louis 
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cording  to  some  decisions  this  is  also  true  of  one  who  enters  the  car- 
rier's vehicle  without  any  intention  to  pay  his  fare,"  but  the  view  taken 
by  other  authorities  is  that  while  such  person  may  properly  be  refused 
admission  to  the  vehicle,  yet  when  allowed  to  enter  and  take  his 
seat  like  other  passengers,  and  afterwards  asked  for  his  fare  in  the 
usual  way,  his  situation  is  that  of  any  person  entering  the  car  and 
sitting  down  as  a  passenger.  While  it  is  his  duty  to  pay  fare  when 
demanded,  nothing  anterior  to  his  refusal  to  pay  has  anything  to  do 
with  the  question  of  his  status  as  a  passenger.*** 

474.  Effect  of  Fraud  or  Collusion  in  Obtaining  Transportation. — 
While,  as  has  been  seen,  the  payment  of  fare  is  not  an  essential  pre- 
requisite to  the  existence  of  the  relation  of  carrier  and  passenger,*^ 
yet  a  person  who  obtains  transportation  by  fraud  or  deceit  will  not  be 
deemed  a  passenger,  nor  entitled  to  rights  and  privileges  as  such.** 
Thus,  the  general  rule  is  that  where  a  person  has  procured  passage  on 
a  train  by  means  of  a  ticket  or  pass  under  which  he  has  no  right  to 
transportation,  but  which  is  being  used  in  fraud  of  the  railroad  com- 
pany, he  is  not  a  passenger  but  a  trespasser,  and  cannot  hold  the  com- 
pany liable  for  injuries  sustained  by  reason  of  its  negligence,  unless 
such  injuries  are  wilfully  or  wantonly  inflicted.'*  Where,  however, 
it  is  shown  that  the  holder  has  presented  in  good  faith  a  ticket  or 
pass,  by  t^e  terms  of  which  he  is  not  entitled  to  ride,  and  has  there- 
upon procured  passage  with  the  acquiescence  of  the  conductor,  it  is 
held  that  the  liability  of  the  railway  company  is  the  same  as  in  the 


Transit  Co.,  219  Mo.  65,  118  S.  W.  100  C.  C.  A.  115,  20  Ann.  Gas.  1224 
68, 16  Ann.  Cas.  678;  Higley  v.  Gilmer,  and  note;  Broyles  v.  Central  of  Geor- 
3  Mont.  90,  35  Am.  Rep.  450;  Mem-  gia  R.  Co.,  166  Ala.  616,  52  So.  81, 
phis  &  C.  R.  Co.  V.  Benson,  85  Tenn.  139  A.  S.  R.  50;  Nevman  v.  Alabama 
627,  4  S.  W.  5,  4  A.  S.  E.  776.  Great  Southern  R.  Co.,  172  Ala.  606, 

20  Ann.  Cas.  1229  note.  And  see  55  So.  509,  Ann.  Cas.  1913E  232  and 
infra,  par.  747.  note;  Toledo,  W,  &  W.  Ry.  Co.  u. 

9.  Higley  v.  Gilmer,  3  Mont.  90,  35  Beggs,  85  111.  80,  28  Am.  Rep.  613; 
Am.  Rep.  450.  Chicago,  B.  &  Q.  R.  Co.  v.  Mehlsack, 

10.  Sanford  v.  Eighth  Ave.  R.  Co.,  131  111.  61,  22  N.  E.  812,  19  A.  S.  R. 
23  N.  Y.  343,  80  Am.  Dec.  286.         17;  Illinois  Cent.  R.  Co.  v.  Leiner,  202 

11.  See  supra,  par.  473.  Ill,  624,  67  N.  E.  398,  95  A.  8.  R. 

12.  Condran  v.  Chicago,  M.  &  St.  P.  266;  Louisville,  N.  A.  &  C.  Ry.  Co.  v. 
Ry.  Co.,  67  Fed,  522,  32  U.  S.  App.  Thompson,  107  Ind.  442,  8  N.  E.  18, 
182,  14  C.  C.  A.  506,  28  L.R.A.  749  9  N.  E.  357,  57  Am.  Rep.  120;  Way 
and  note ;  Way  v.  Chicago,  R.  I.  &  v.  Chicago,  B.  I.  &  P.  Ry.  Co.,  64  la. 
P.  Ry.  Co.,  64  la.  48, 19  N.  W.  828,  52  48,  19  N,  W.  828,  52  Am.  Rep.  431; 
Am.  Rep.  431  and  note ;  Union  Pae.  Fitzmaurice  v.  New  York,  N.  H.  &  H. 
Ry.  Co.  V.  Nichols,  8  Kan.  505, 12  Am.  R.  Co.,  192  Mass.  159,  78  N.  E.  418. 
Rep.  475.  116  A.  S.  R.  236,  7  Ann.  Cas.  586  and 

82  Am.  Dec.  293  note;  2  L.B.A.  166  note,  6  L.R.A.(N.S.)  1146. 
note;  11  L.R.A.  720  note;  5  L.R.A.     19  A.  S.  B.  22  note;  11  L.R.A.  720 
(N.S.)  1025  note.  note;  22  L.R.A.  797  note;  6  LJIA. 

13.  Harmon  v.  Jensen,  176  Fed.  519,  fN.S.)  1140  note. 
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case  of  a  regular  passenger.'*  It  has  also  been  held  that  the  relation 
of  carrier  and  passenger  is  not  established  between  a  railroad  company 
and  one  who,  being  on  a  train,  and  having  money  with  him  with 
which  he  could  pay  his  fare,  faleely  and  fraudulently  represents  to  the 
conductor  that  he  is  without  means,  and  thereby  induces  the  con- 
ductor to  permit  him  to  remain  on  the  train  without  paying  his 
fare.^^  The  rule  that  one  riding  upon  a  train  by  fraud  or  stealtli 
without  payment  of  fare  cannot  recover  for  injuries  not  due  to  reck- 
lessness or  wilfulness  of  the  company  is  not  modified  or  abrogated  by 
statutory'  provisions  making  every  railroad  company  liable  for  all 
damage  sustained  by  any  person  in  consequence  of  the  neglect  of 
agents,  or  resulting  from  mismanagement  of  engineers  or  other  em- 
ployees.** While  a  person  may  be  entitled  to  all  the  rights  and 
privileges  of  a  passenger  when  on  the  vehicle  of  the  carrier  by  the 
consent  of  an  officer  or  employee  of  the  carrier  though  without  pay- 
ment of  fare,*'  yet  he  is  not  entitled  to  such  rights  and  privileges  when 
colluding  with  the  otficer  or  employee  for  the  express  purpose  of  de- 
frauding the  cfu-rier  of  its  rightful  compensation  for  his  transporta- 
tion.i*  Thus,  one  who,  knowing  that  a  conductor  has  no  authority 
to  grant  free  transportation,  enters  and  rides  upon  his  train,  with  the 
deliberate  intention  not  to  pay  fare,  under  an  agreement  or  a  tacit 
understanding  with  the  conductor  that  he  shall  ride  free,  commits 
a  fraud  upon  the  railroad  company,  and  is  not  a  passenger,  but  is  a 
mere  trespasser,  to  whom  the  only  duty  of  the  company  is  to  abstain 
from  wilful  or  reckless  injury.**  So,  also,  one  who  pays  a  brakeman 
on  a  passenger  train  a  sum  of  money  to  be  carried  to  a  certain  point, 
and  is  told  to  ride  upon  the  platform  of  the  baggage  car,  and  get  oil* 
the  train  at  all  stops,  and  keep  out  of  sight,  and  who  follows  such 
instructions,  is  not  a  passenger.'** 

14.  7  Ann.  Cas.  o88  note.  And  see  Ry.  Co.,  45  Minn.  268,  47  N.  W.  809, 
infra,  par.  593.  22  A.  S.  R.  728,  11  L.R.A.  174;  Grahn 

15.  Condran  v.  Chicago,  M.  &  St.  P.  v.  International  &  G.  N.  R.  Co.,  100 
Ry.  Co.,  67  Fed.  522,  32  U.  S.  App.  Tex.  27,  93  S.  W.  104,  123  A.  S.  R. 
182,  14  C.  C.  A.  506,  28  L.R.A.  749.  767,  5  L.R^.(N.S.)  1025  and  note. 

16.  Condran  t  .  Chicago,  M.  &  St.  P.  81  Am.  Dec.  338  note;  5  L.RjV. 
Ry.  Co.,  67  Fed.  522,  32  U.  S.  App.  (N.S.)  1025  note;  37  L.R.A.(N.S.)  419 
182,  14  C.  C.  A.  506,  28  L.R.A.  749  note. 

and  note.  19.  Purple  r.  Union  Pac.  R.  Co., 

17.  See  supra,  par.  473,  and  infra,  114  Fed.  123,  51  C.  C.  A.  564,  57 
par.  593.  L.R.A.  700;  Clark  v.  Colorado  &  N. 

18.  Way  V.  Chicago,  R.  I.  &  P.  By.  W.  R.  Co.,  165  Fed.  408,  91  C.  C.  A. 
Co.,  64  la.  48,  19  N.  W.  828,  52  Am.  358,  19  l4.B.A.(N.S.)  988. 

Rep.  431  and  note;  Hendenball  v.  At-  20.  Mendenhall  v.  Atdiison,  T.  ft  S. 

chison,  T.  ft  S.  F.  R.  Co.,  66  Kan.  438,  F.  B.  Co.,  66  Kan.  438,  .71  Pae.  846, 

71  Pae.  846,  97  A.  S.  R.  380, 61  L.R.A.  97  A.  S.  R.  380,  61  L.B.A.  120. 
120;  McVeety  v.  St.  Paul,  M,  ft  M. 
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475.  Persons  Transported  Gratuitously. — A  person  traveling  on  a 
free  pass  granted  him  by  the  carrier  is  a  passenger  and  not  a  tr^passer 
or  mere  licensee,^  and,  in  the  absence  of  any  condition  or  stipulation 
as  to  assumption  of  risk  of  personal  injury,^  is  entitled  to  the  same 

degree  of  care  as  any  other  passenger,  and  if  not  guilty  of  contributory 
negligence  he  may  hold  the  carrier  liable  for  injuries  resulting  from 
its  negligence  or  tliat  of  its  servants.*  This  has  been  held  to  be  the 
rule  also  where,  without  a  pass,  he  is  riding  grntuitously  on  the  in- 
vitation, or  implied  invitation,  of  the  carrier.*  Thus  where  it  is  the 
custom  of  a  street  railway  to  carry  children  without  the  payment  of 
fare  when  riding  with  older  persons,  there  is  no  doubt  that  the  relation 
of  carrier  and  passenger  exists  between  the  railway  and  the  children, 
making  the  railway  company  answerable  for  injuries  to  children  due 
to  the  negligence  of  its  servants.*  So,  also,  persons  riding  gratuitously 
in  the  vehicles  of  a  carrier,  under  a  rule  of  the  carrier  allowing  certain 
persons  or  classes  of  persons,  as  policemen  or  firemen,  to  ride  free, 
have  been  held  in  a  number  of  cases  to  be  passengers,  as  well  as  those 
who  pay  their  fares.*  A  police  oflBcer  is  not  deprived  of  his  right  to 
the  high  degree  of  care  due  from  a  carrier  to  a  passenger  because  no 
valid  contract  exists  for  the  reason  that  he  is  riding  free  under  an 
invalid  ordinance,  when  he  takes  passage  in  good  faith  as  a  passenger 
with  the  consent  of  tlie  company,  not  refusing  to  pay  fare;  and  the 
fact  that  its  agents  believe  he  has  the  right  to  ride  free  is  immaterial.' 
The  question  as  to  the  degree  of  care  required  of  a  carrier  of  passengers 
as  dependent  upon  whether  the  carriage  was  gratuitous  or  for  hire 
is  treated  elsewhere  in  this  title.*  The  fact  that  the  pass  was  given 
or  the  gratuitous  transportation  offered  in  violation  of  law  does  not 
render  the  person  carried  a  trespasser,  or  deprive  him  of  his  rights  as 


1.  Williams  v.  Oregon  Short  Line  R. 
Co.,  18  Utah  210,  54  Pac.  991,  72  A.  S. 
R.  777  and  note;  Bradburn  v.  Whatcom 
County  R.  &  Light  Co.,  45  Wash.  582, 
88  Pac.  1020,  14  L.R.A.(N.S.)  526. 

109  A.  S.  R.  726  note;  5  L.R.A. 
(N.S.)  721  note;  4  Ann,  Cas.  1131 
note. 

2.  See  infra,  par.  666. 

3.  Rogers  v.  Kennibec  Steamboat 
Co.,  86  Me.  261,  29  Atl.  1069, 25  L.R.A. 
491. 

4  Ann.  Cas.  1131  note. 

4.  Cleveland,  C.  C.  &  St.  L.  Rv.  Co. 
V.  Keteham,  133  Ind.  346,  33  N.  E. 
116,  36  A.  S.  R.  550,  19  L.R.A.  3.S9; 
Lemon  v.  Chanslor,  68  Mo.  340,  30 
Am.  Rep.  799. 

5  L.EA.(N.S.)  721  note. 

5.  Ball  V.  Mobile  Light  &  Power 


Co.,  146  Ala.  309,  39  So.  584,  119  A. 
S.  R.  32  and  note,  9  Ann.  Cas.  962. 

6.  Todd  V.  Old  Colony  &  F.  R.  R. 
Co.,  3  Allen  (Mass.)  18,  80  Am.  Dec. 
49;  Doyle  v.  Fitchburg  R.  Co.,  162 
Mass.  66,  37  N.  E.  770,  44  A.  S.  R. 
333,26  L.R.A.  157;  Dickinson  v.  West 
End  St.  Rv.  Co.,  177  Mass.  365,  59 
N.  E.  60,  83  A.  S.  R.  284,  52  L.R.A. 
326;  Twiss  v.  Boston  Elevated  R.  Co., 
208  Mass.  108,  94  N.  E.  253,  32  L.R.A. 
(N.S.)  728  and  note;  Memphis  St.  R. 
Co.  V.  Caviness,  127  Tenn.  571,  157 
S.  W.  63,  46  L.RA.(N.S.)  142  and 
note. 

10  Ann.  Cas.  870  note. ' 

7.  Gabbert  v,  Hackett,  135  Wis,  86, 
115  N.  W.  345,  14  L.R.A.(N.S.)  1070. 

8.  See  infrttj  par.  594. 
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a  passenger,  or  constitute  a  defense  to  the  carrier.'  Statutory  pro- 
visions of  this  nature  usually,  if  not  invariably,  fix  the  penalty  for 

their  violation,  to  be  recovered  from  the  carrier,  or  declare  that  the 
carrier  and  the  passenger  shall  in  such  cases  be  deemed  guilty  of  a 
misdemeanor,  punishable  by  fine ;  and  it  would  be  unreasonable  to 
attach  to  the  violation  of  such  statutes  the  further  penalty  of  depriving 
the  person  carried  of  his  rights,  and  to  free  the  carrier  from  a  duty 
arising  not  out  of  contract  but,  as  generally  held,  imposed  upon  car- 
riers by  implication  of  law  and  based  upon  grounds  of  public  policy.*^ 
As  a  general  rule,  the  carrier  cannot  escape  liability  for  negligent 
injuries  to  the  person  carried,  by  stipulations  contained  in  the  pass 
or  contract  of  transportation.'*  A  traveler  may  use  a  paas  for  which, 
instead  of  money,  some  valuable  consideration  is  given.  In  such 
case  the  holder  of  the  pass  is  a  passenger  for  hire,  and  the  pass  is 
not  a  mere  gratuity. Among  ihe  most  usual  instances  of  this  class 
of  cases  are  persons  traveling  on  stocknien's  or  drovers'  passes  '*  or 


9.  Southern  Pac.  Co.  v.  Schuyler,  gon  Short  Line  R.  Co.,  18  Utah  210, 
227  U.  S.  001,  33  S.  Ct.  277,  57  U.  S.  54  Pap.  991,  72  A.  S.  K.  777  and  note. 
(L.  ed.)  662,  43  L.R.A.(N.S.)  901  and  14.  New  York  Cent.  Railroad  Co. 
note;  John  v.  Northern  Pac.  R.  Co.,  v.  Lookwood,  17  Wall.  357,  21  U.  S. 
42  Mont.  18,  111  Pac.  632,  32  L.R.A.  (L.  ed.)  627;  Baltimore  &  O.  S.  W. 
(N.S.)  85;  McNeill  v.  Durham  &  0.  Ry.  Co.  v.  Voiglit,  176  U.  S.  498,  20 
R.  Co.,  135  N.  C.  682,  47  S.  E.  765,  67  S.  Ct.  385,  44  U.  S.  (L.  ed.)  560; 
L.R.A.  230  (reversing  on  rehearing,  Little  Rock  &  Ft.  S.  Ry.  Co.  v.  Miles, 
the  former  opinion  in  132  N.  C.  510,  44  40  Ark.  298,  48  Am.  Rep.  10  and  note; 
S.  E.  34,  95  A.  S.  R.  641,  67  L.R.A.  Illinois  Cent.  R.  Co.  v.  Beebe,  174  lU. 
227) ;  Braclbnrn  v.  Whatcom  County  13,  50  N.  E.  1019,  66  A,  S.  R.  253, 
R.  &  Light  Co.,  45  Wash.  582,  88  and  note,  43  L.R.A.  210;  Ohio  &  M. 
Pac.  1020,  14  L.K.A.(N.S.)  526;  Gab-  Ry.  Co.  v.  Selby,  47  Ind.  471,  17  Am. 
bert  V.  Hackett,  135  Wis.  86,  115  N.  Rep.  719;  Lake  Shore  &  M.  S.  R.  Co. 
W.  345,  14  L.R.A.(N.S.)  1070.  v.  Teeters,  166  Ind.  335,  77  N.  E.  599, 

43  L.R.A.(N.S.)   901-902  note;  4  5  L.R.A.(N.S.)  425;  Weaver  v.  Ann 

Ann.  Cas.  1131-1132  note.  Arbor  R.  Co.,  139  Mich.  590,  102  N. 

10.  Southern  Pac.  Co.  v.  Schuyler,  W.  1037,  5  Ann.  Cas.  764  and  note; 
227  U.  S.  601,  33  S.  Ct.  277,  57  U.  S.  Omaha  &  R.  V.  Ry.  Co.  v.  Crow,  54 
(L.  ed.)  662,  43  L.R.A.(N.S.)  901;  Neb.  747,  74  N.  W.  1066,  69  A.  S.  R. 
McNeill  V.  Durham  &  C.  R.  Co.,  135  741;  Otto  v.  Chicago,  B.  &  Q.  R.  Co., 
N.  C.  682,  47  S.  E.  765,  67  L.R.A.  87  Neb.  503,  127  N.  "W.  857,  138  A.  S. 
227.  R.  496,  31  L.R.A.{N.S.)  632  and  note; 

14L.R.A.(N.S.)  526  note.  Cleveland,  P.  &  A.  R.  Co.  v.  Curran, 

11.  Southern  Pac.  Co.  v.  Schuyler,  19  Ohio  St.  1,  2  Am.  Rep.  362;  Mar- 
227  U.  S.  601,  33  S.  Ct.  277,  57  U.  S.  shall  v.  Nashville  Rv.  &  Light  Co.,  118 
(L.  ed.)  662,  43  L.R.A.{N.S.)  901.  Tenn.  254,  101  S.  W.  410,  12  Ann. 
And  see  supra,  par.  469.  Cas.  675,  9  L.R.A.(N.S.)  1246;  Mis- 

12.  See  infra,  par.  666.  souri  Pac.  Ry.  Co.  v.  Ivy,  71  Tex.  409, 

13.  Ohio  &  M.  Ry.  Co.  v.  Selby,  47  9  S.  W.  346, 10  A.  S.  R.  758, 1  L.R.A. 
Ind.  471,  17  Am.  Rep.  719;  Marshall  500  and  note;  Williams  v:  Oregon 
V.  Nashville  Ry.  Co.,  118  Tenn.  254,  Short  Line  R.  Co.,  18  Utah  210,  54 
101  S.  W.  419,  12  Ann.  Cas.  675,  9  Pac.  991,  72  A.  S.  B.  777;  MasUn  v. 
L.R.A.(N.S.)  1246;  Williams  v.  Ore-  Baltimore  &  O.  R.  Co.,  14  W.  Va.  180, 

R.  C,  L.  VoL  IV.— 64.  1009 


Digitized  by 


^  476 


CARRIERS 


4  E.  C.  L. 


shipping  other  articles  of  freight  over  the  carrier's  road,'*  news 
agents,^*  express  agents/^  postal  clerks,'^  and  employees  of  the  car- 
rier going  to  and  returning  from  work.*'  While  usually  a  shipper's 
pass  is  given  to  a  shipper  of  live  stock,  yet  if,  as  part  of  the  contract 
of  shipment  of  stock,  an  attendant  is  to  he  carried,  his  right  to  passage 
will  be  as  perfect  if  no  pass  is  given  as  if  that  formality  had  been 
obsen-ed.*"  The  question  of  the  effect  of  fraud  in  procuring  or  using 
a  pass  is  treated  elsewhere  in  this  title.* 

476,  Employees  of  Carrier. — There  can  be  no  question  but  that  an 
employee  of  a  carrier  may  under  certain  circumstajices  be  considered 
a  passenger,  and  entitled  to  all  the  rights  pertaining  to  such  status' 
if  injured  while  being  transported  in  the  vehicle  of  the  carrier;  *  the 
capacity  in  which  he  is  to  be  regarded  depending  upon  whether  or 
not  his  duties  to  his  master  required  him  to  ride  on  the  vehicle,  and 
whether  or  not  the  relation  of  master  and  servant  existed  at  the 
moment  of  the  injury.*  It  may  be  stated  as  the  general  rule,  estab- 
lished by  the  decisions  of  a  majority  of  the  courts,  that  employees 
while  being  transported  as  an  incident  of  or  in  immediate  connection 
with  their  employment  are  not  to  be  regarded  as  passengers,  but  as 
employees  merely.^  If,  on  the  other  hand,  a  person  is  traveUng  free 
by  reason  of  his  relation  of  employee,  but  is  traveUng  for  purposes 


a5  Am.  Rep.  748;  Lawsoa  v.  Chicago,  C.  A.  509,  31  L.R.A.  321  and  note; 
St.  P.,  M.  &  0.  By.  Co.,  64  Wis.  Louisville  &  N.  R.  Co.  v.  Stuber,  108 
447,  24  N.  W.  618,  54  Am.  Rep.  634.  Fed.  934,  48.  C.  C:  A.  149,  54  L.R.A. 

2  A.  S.  R.  373  note;  61  A.  S.  R.  696,  Abend  v.  Terre  Haute  &  I.  H. 
89  note;  69  A.  S.  R.  749  note;  6  Co.,  Ill  III.  202,  53  Am.  Rep.  616; 
Ann.  Cas.  799-801  note.  Indianapolis  &  0.  Rapid  Transit  Co. 

15.  2  A.  S.  R.  373  note.  v.  Foreman,  162  Ind.  85,  69  N.  £. 

16.  See  infra,  par.  477.  669, 102  A.  S.  B.  185;  Hebert  v.  Port- 

17.  See  infra,  par.  477.  land  B.  Co.,  103  Me.  315,  69  AU.  266, 

18.  See  infra,  par.  477.  125  A.  S.  R.  297,  13  Ann.  Cas.  886 

19.  See  infra,  par.  476.  and  note;  03rien  ti.  Boston  &  A.  R. 

20.  Lake  Shore  &  M.  S.  R.  Co.  v.  Co.,  138  Mass.  387,  52  Am.  Rep.  279 
Brown,  123  lU.  162,  14  N.  £.  197,  5  and  note;  Doyle  v.  Fitchborg  B.  Co., 
A.  S.  R.  510.  162  Mass.  66,  37  N.  E.  770,  44  A.  S.  B. 

1.  See  supra,  par.  474.  335  and  note,  25  LJI.A.  157;  Dickin- 

2.  Doyle  r.  Fitchburg  R.  Co.,  162  son  v.  West  End  St.  By.  Co.,  177 
Mass.  66,  37  N.  E.  770,  44  A.  S.  R.  Mass.  365,  59  N.  E.  60,  83  A.  S.  B. 
335  and  note,  25  L.B.A.  157;  Sander-  284  and  note,  52  L.R.A.  326;  Kildsff 
sou  V.  Panther  Lumber  Co.,  50  W.  Ya.  r.  Boston  Elevator  R.  Co.,  195  Mass. 
42.  40  S.  E.  368,  88  A.  S.  R.  841,  55  307,  81  N.  E.  191,  9  LB.A.(N.S.)  873; 
L.R.A.  908;  Harris  r.  Citv  &  E.  G.  Viek  v.  New  York  Cent.  &  H.  R.  R. 
R.  Co.,  69  W.  Va.  65,  70  "S.  E.  859,  Co.  95  N.  Y.  267,  47  Am.  Rep,  36; 
Ann.  Cas.  1912D  59  and  note.  Sanderson  v.  Panther  Lumber  Co.,  50 

31  L.R.A.  324  note.  W.  Va.  42,  40  S.  E.  368,  88  A.  S,  B. 

3.  Harris  v.  Citv  &  E.  G.  B.  Co.,  841,  55  LJt.A.  908;  Harris  v.  City  & 
4S9  W.  Va.  65,  70  S.  E.  859,  Ann.  Cas.  E.  G.  R.  Co.,  69  W.  Va.  65,  70  S.  E. 
1912D  59  and  note.  859,  Ann.  Cas.  1912D  59  and  note. 

4.  Texas  &  P.  By.  Co.  v.  Smith,  67     31  LJIA.  321  note. 
Fed.  524,  30  U.  S.  App.  176,  14  C. 
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of  his  own  and  not  in  the  service  of  the  carrier,  there  are  numerous 
decisions  to  the  effect  that  he  is  a  passenger,  entitled  as  such  to  hold 
the  carrier  hable  for  injuries  occasioned  through  its  negligence  or 
that  of  its  servants ; '  though  other  authorities  maintain  the  position 
that  where  employees  ride  upon  the  carrier's  vehicles  in  consequence 
of  their  employment,  paying  no  fare,  they  are  not  passengers,  al- 
though they  may  at  the  time  and  on  the  particular  vehicle  not  be 
performing  any  service  for  the  carrier,*  and  the  mere  fact  that  the 
traveler  was  on  business  of  his  own  will  not  change  his  status  from 
that  of  employee  to  that  of  passenger.^  Employees  while  being  car- 
ried to  and  from  their  place  of  employment  as  part  of  their  contract 
of  service  or  as  a  privilege  incidental  thereto,  there  being  no  deduction 
from  their  wages  for  such  trfmsportation,  are  usually  held  to  be  fellow 
servants  and  not  passengers.*  Cases  are  not  wanting,  however,  for  the 
proposition  that  before  the  day's  work  is  begun  and  after  it  is  over, 
such  persons  are  not  employees  in  the  strict  sense  of  the  word,  and 
must  sustain  some  other  relation  to  the  carrier;*  and  under  these 
decisions  where  the  servant  performs  all  his  work  at  a  fixed  place, 
doing  no  service  for  the  master  in  the  vehicle  of  the  latter,  he  is 
deemed  to  be  a  passenger  while  the  master  is  carrying  him  to  and 
from  his  work.'"   Where  the  free  transportation  of  the  employee  is 


5.  Wlutney  v.  New  York,  K.  H.  &  hJLA.  696  (reversing  102  Fed.  421) ; 
H.  R.  Co.,  102  Fed.  850,  43  C.  C.  A.  Dayton  Coal  &  Iron  Co.  v.  Dodd,  188 
19,  50  L.R.A.  615;  Louisville  &  N.  R.  Fed.  597,  110  C.  C.  A.  395,  37  L.B.A. 
Co.  V.  Stuber,  108  Fed.  934,  48  C.  C.  (N.S.)  456;  Birmingham  Ry.  Light  & 
A.  149,  54  L.RJI.  696;  Ohio  &  M.  R.  Power  Co.  v.  Sawyer,  156  Ala.  199, 
Co.  r.  Muhling,  30  lU.  9,  81  Am.  Dec.  47  So.  67,  19  L.RJl.(N.S.)  717  and 
336;  Illinois  Cent.  R.  Co.  u.  Leiner,  note:  Illinois  Cent.  R.  Co.  v.  Leiner, 
202  111.  624,  67  N.  E.  398,  95  A.  S.  R.  202  lU.  624,  67  N.  £.  398,  95  A.  S.  R. 
266;  Bowles  v.  Indiana  Ry.  Co.,  27  266;  Bowles  v.  Indiana  Ry.  Co.,  27 
Ind.  App.  672,  62  N.  £.  94,  87  A.  S.  Ind.  App.  672, 62  K.  £.  94, 87  A.  S.  R. 
R.  379  and  note;  Doyle  v.  Fitchburg  279  and  note;  Kilduff  v.  Boston  Ele- 
R.  Co.,  162  Mass.  66,  37  N.  £.  770,  44  vated  R.  Co.,  195  Mass.  307,  81  N.  £. 
A.  S.  R.  335,  25  LJt.A.  157, 166  Mass.  191,  9  L.RJl.(N.S.)  873;  Rosenbatun 
492,  44  N.  E.  6U,  55  A.  S.  R.  417,  v.  St.  Paul  &  D.  R.  Co.,  38  Minn.  173, 
33  L.R.A.  844;  McKulty  v.  Pennsyl-  36  N.  W.  447,  S  A.  S.  R.  653;  Vick 
vania  R.  Co.,  182  Pa.  St.  479,  38  Atl.  v.  New  York  Cent.  &  H.  R.  R.  Co.,  95 
524,  61  A.  S.  R.  721,  38  L.R.A.  376;  N.  Y.  267, 47  Am.  Rep.  36;  lonnone  r. 
Washburn  r.  Nashville  ft  C.  R.  Co.,  New  York,  N.  H.  ft  H.  R.  Co.,  21  R. 
3  Head  (Tenu.)  638,  75  Am.  Dec.  784;  I.  452, 44  Atl.  592,  79  A.  S.  R.  812  and 
Chattanooga  Rapid  Transit  Co.  v.  Veu-  note,  46  LJR.A.  730. 

able,  105  Tenn.  460,  58  S.  W.  861,  51  61  A.  S.  R.  97  note;  87  A.  S.  R. 

L.BA.  886  and  note.  283-284  note;  31  L.R.A.  321  note;  19 

52  Am.  Rep.  282  note;  31  L.R.A.  L.R.A.(N.S.)  717-718  note;  13  Ann. 

324  note.  Cas.  890  note. 

6.  Union  Pae.  Ry.  Co.  n.  Nichols,  9.  31  LJI.A.  321  note;  87  A.  S.  R. 
B  Kan.  505, 12  Am.  Rep.  475.  283  note. 

7.  31  L.RJi.  324  note.  10.  Louisville  ft  N.  R.  Co.  v.  SeottV 

8.  liouisville  ft  N.  R.  Co.  v.  Stuber,  Adm'r,  108  Ky.  392.  5C  S.  W.  674,  50 
108  Fed.  934,  48  C.  C.  A.  149,  54  LJtJL.  381,  22  Kv.  L.  Rep.  30:  Hebert 

lOU 


Digitized  by 


i  477 


CARRIERS 


4  R.  C.  L. 


given  as  a  part  of  the  consideration  for  the  services  rendered  by  him, 
it  has  been  held  in  a  number  of  instances  tliat  the  carrier  is  liable  to 
such  employee  as  a  passenger  for  injuries  arising  from  its  negligence 
or  that  of  its  servants.**  So  where  a  person  agrees  with  a  carrier  to 
enter  its  employment  at  a  certain  place,  and  in  consideration  of  the 
interests  of  both  a  free  pass  is  given  to  such  place,  and  in  traveling  on 
the  carrier's  road  to  the  place  of  employment  the  person  is  injured  by 
the  negligence  of  the  carrier's  agents,  such  person  must  be  regarded 
as  a  passenger  for  hire  and  not  an  employee,  and  the  carrier  is  liable 
for  damages  caused  the  passenger  by  its  negligence.**  A  person  pay- 
ing for  the  privilege  of  doing  business  on  the  vehicles  of  a  earner  of 
passengers,  and  traveling  on  such  business  and  not  on  that  of  the 
carrier,  is  a  passenger  and  not  an  employee  of  the  carrier,  even  though 
he  renders  some  service,  such  for  instance  as  furnishing  water  to 
passengers,  as  a  compensation  in  addition  to  that  paid  by  him  in 
money,  for  the  privileges  granted  him.**  A  railroad  employee  invited 
onto  a  train  for  the  purpose  of  receiving  his  wages  is  entitled  to  no 
less  care  than  any  other  person  or  passenger  lawfully  on  board,  ao  far 
as  his  safety  is  concerned.'* 

477.  Employees  of  Others  Carried  under  Contract.— As  a  general 
rule,  where  a  carrier  receives  and  agrees  to  transport  a  person  not  in 
its  employment,  whether  by  contract  with  the  one  to  be  carried  or 
with  another  who  employs  such  person  to  transact  the  employer's 
business  upon  the  cars  or  other  conveyances  of  the  carrier,  the  person 
so  carried  sustains  the  relation  of  a  passenger  to  the  extent  that  if  in- 
jured through  the  negligence  of  the  carrier  or  its  servants,  without  his 
fault,  his  right  to  recover  damages  rests  upon  the  same  basis  as  that 
of  an  ordinary  passenger  for  hire.**   Whether  the  carrier  receives  an 

V.  Portland  R.  Co.,  103  Me.  315,  69  MeNiiity  v.  Pennsylvania  R.  Co.,  182 

Ail.  266,  125  A.  S.  R.  297,  13  Ann.  Pa.  St.  479,  38  All.  524,  61  A.  S.  R. 

Cas.  886  and  note;  Dickinson  v.  West  721  and  note,  38  L.R.A.  376;  Enos  v. 

End  St.  Ry.  Co.,  177  Mass.  365,  59  Rhode  Island  Suburban  R.  Co.,  28  R. 

N.  E.  60,  83  A.  S.  R.  284,  52  L.R.A.  I.  291,  67  Atl.  5, 12  L.R.A.(N.S.)  244; 

326;  Chattanooga  Rapid  Transit  Co.  v.  Peterson  v.  Seattle  Traction '  Co.,  23 

Venable,  105  Tenn.  460,  58  S.  W.  861,  "Wash.  615,  63  Pae.  539,  65  Pac.  543, 

51  L.R.A.  886;  Marshall  v.  Nashville  53  L.R.A.  586. 

Ry.  &  Light  Co.,  118  Tenn.  254, 101  S.  72  A.  S.  R.  784  note. 

W.  419,  12  Ann.  Cas.  675,  9  L.R.A.  12.  Williams  v.  Oregon  Short  Line 

(N.S.)  1246;  Harris  t;.  City  &  E.  Q.  R.  Co.,  18  Utah  210,  54  Pac.  991,  72 

R.  Co.,  69  W.  Va.  65,  70  S.  E.  859,  A.  S.  R.  777. 

Ann.  Cas.  1912D  59.  13.  Com.  v.  Vermont  &  M.  B.  Co., 

19  L.R.A.(N.S.)  718  note.  108  Mass.  7,  11  Am.  Rep.  301  and 

11.  Doyle  V.  Fitchburg  R.  Co.,  162  note. 

Mass.  66,  37  N.  E.  770,  44  A.  S.  R.  335,  14.  Louisville  &  N.  R.  Co.  v.  Stack- 

25  L.R.A.  157,  166  Mass.  492,  44  N.  er,  86  Tenn.  343,  6  8.  W.  737,  6  A.  S. 

E.  611,  55  A.  S.  R.  417,  33  L.R.A.  R.  840. 

844:  O'Donnell  v.  Allegheny  Valley  R.  16.  Barker  r.  Chicago,  P.  &.  St.  L. 

Co.,  59  Pa.  St.  239,  98  Am.  Dec.  336 ;  R.  Co.,  243  lU.  482,  90  N.  E.  1057, 134 
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agreed  compensation  for  the  transportation  of  such  person,  or  is 
compensated  therefor  by  the  ehai^  for  the  car  or  for  tranetporting  the 
property  of  which  he  has  charge,  or  receives  no  compensation  what- 
ever for  the  carriage  of  such  person,  is  a  matter  of  no  importance. 
It  is  enough  that  he  is  lawfully  on  the  car  and  entitled  to  transporta- 
tion to  give  to  him  the  character  of  passenger  and  to  entitle  him  to 
recovw  for  an  injury  resulting  from  the  negligence  of  the  carrier  or 
its  servants,  if  this  occurs  without  fault  on  his  part."  If  there  be 
necessarily  more  danger  in  traveling  in  the  coach  prepared  and  used 
for  the  transportation  of  mail,  even  where  due  care  is  used,  than  in 
traveling  in  the  coaches  prepared  and  used  for  transportation  of  ordi- 
nary passengers,  then  it  may  be  held  that  a  mail  agent  assumes  the 
risk  of  danger  necessarily  thus  arising  from  the  position  of  the  mail- 
car  in  the  train,  but  he  does  not  assume  any  risk  of  danger  that  may 
result  from  the  negligence  of  the  carrier  or  its  servants.^'  The  prin- 
ciple has  been  applied  to  postal  clerks  or  mail  agents,^^  express  mes- 


A.  S.  R.  382  and  note,  26  L.R.A.(N.S.)  482,  90  N.  E.  1057,  134  A..S.  R.  382, 

1058  and  note;  Da-vis  v.  Chesapeake  &  26  L.R.A.(N.S.)  1058  and  note;  Cieve- 

0.  R.  Co.,  122  Ky.  528,  92  S.  "\V.  339,  land,  C,  C.  &  St.  L.  Ry.  Co.  v.  Ketch- 

121  A.  S.  R.  481,  12  Ann.  Cas.  723,  am,  133  Ind.  346,  33  N.  E.  116,  36 

5  LJt.A.(N.S.)  458;  Magoffin  i;.  Mis-  A.  S.  K.  550  and  note,  19  UR.A.  339; 

souri  Pac.  Ry.  Co.,  102  Mo.  540,  15  S.  Maiott      Central  Trust  Co.,  168  Ind. 

W.  76,  22  A.  S.  R.  798;  Jones  v.  St.  428,  79  N.  E.  369,  11  Ann.  Cas.  879 

Louis  S.  W.  Ry.  Co.,  125  Mo.  666,  28  and  note;  Libby  u.  Maine  Cent.  R.  Co., 

S.  W.  883,  46  A.  S.  R.  514,  26  L.R.A.  85  Me.  34,  26  Atl.  943,  20  L.R.A.  812; 

718;  Blair  v.  Erie  Ry.  Co.,  66  N.  Y.  Baltimore  &  O.  R.  Co.  v.  State,  72  Md. 

313,  23  Am.  Rep.  55;  Seybolt  v.  New  36,  18  Atl.  1107,  20  A.  S.  R.  454,  6 

York,  L.  E.  &  W.  R.  Co.,  95  N.  Y,  L.R.A.  706;  Magoffin  tJ.  Missouri  Pac. 

562,  47  Am.  Rep.  75;  Gulf,  C.  &  S.  P.  R.  Co.,  102  Mo.  540,  15  S.  W.  76,  22 

Ry.  Co.  V.  Wilson,  79  Tex.  371,  15  S.  A.  S.  R.  798;  Mellor  v.  Missouri  Pac. 

W.  280.  23  A.  S.  R.  345  and  note,  11  Ry.  Co.,  105  Mo.  455,  16  S.  W.  849, 

L.R-A.  486.  10  L.R.A.  36;  Jones  v.  St.  Louis  S. 

6  Ann.  Cas.  864  note.  W.  Ry.  Co.,  125  Mo.  660,  28  S.  W. 

16.  Guif,  C.  &  S.  F.  Ry.  Co.  v.  Wil-  883,  46  A.  S.'  R.  514,  26  L.R.A.  718; 
son,  79  Tex.  371,  15  S.  W.  280,  23  Nolton  v.  Western  R.  Corp.,  15  N.  Y. 
A.  S.  R.  345  and  note,  11  L.R.A.  486.  444,  69  Am.  Dec.  623;  Seybolt  v.  New 

17.  Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Wil-  York,  L.  E.  &  W.  R.  Co.,  95  N.  Y. 
son,  79  Tex.  371,  15  S.  W.  280,  23  562,  47  Am.  Rep.  75;  Hammond  r. 
A.  S.  R.  345  and  note,  11  L.R.A.  486.  North  Eastern  R.  Co.,  6  S.  C.  130,  24 

18.  Gleeson  v.  Virginia  Midland  R.  Am.  Rep.  467;  Illinois  Cent.  R.  Co.  r. 
Co.,  140  U.  S.  435,  11  S.  Ct.  859,  35  Porter,  117  Tenn.  13,  94  S.  W.  606,  10 
U.  8.  (L.  ed.)  458;  Southern  R.  Co.  v.  Ann.  Cas.  789;  Gulf,  C.  &  S.  F.  Ry. 
Harrington,  166  Ala.  630,  52  So.  57,  Co.  v.  Wilson,  79  Tex.  371,  15  S.  W. 
139  A.  S.  R.  59  and  note;  Lindsey  v.  280,  23  A.  S.  R.  345,  11  L.R.A.  486 
Pennsylvania  R.  Co.,  26  App.  Cas.  (D.  and  note. 

C.)  503,  6  Ann.  Cas.  862  and  note,  3  82  Am.  Dec.  202  note;  35  Am.  Rep. 

LJt.A.(N.S.)  218  and  note;  Barker  v.  458  note;  2  LJl.A.  166  note. 
Chicago,  P.  &  St.  L.  R.  Co.,  243  111. 
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sengere,**  news  i^ents,**  persons  riding  on  a  drover's  pass,*  and 
persons  permitted  to  conduct  a  business  on  a  public  conveyance  by 
arrangement  with  the  carrier.*  Likewise,  so  far  as  the  careful  running 
and  management  of  the  train  are  concerned,  a  porter  on  a  sleeping 
or  parlor  car  is  merely  a  passenger.*  The  fact  that  the  carrier  may, 
as  is  the  case  in  some  jurisdictions,  by  express  contract  exempt  itself 
from  liability  for  injuries  to  such  persons  caused  by  the  negligence  of 
its  employees,^  does  not  affect  the  application  of  the  general  principle 
where  no  such  contract  of  exemption  exists.*  The  general  rule  just 
stated,  while  supported  by  the  great  weight  of  authority,  is  not,  how- 
ever, universally  accepted,  some  courts  denying  to  persons  transported 
under  the  conditions  mentioned  the  status  of  passengers.*  Thus,  for 
instance,  it  has  been  held  in  a  number  of  decisions  that  the  relation 
of  an  express  messenger  to  the  railroad  company  is  not  that  of  a 
passenger  for  hire,  but  is  governed  by  the  contract  between  the  rail- 
road and  the  express  company.'  It  has  sometimes  been  provided  by 
statute  that  when  any  person  shall  sustain  personal  injury  or  loss  of 
life  while  lawfully  engaged  or  employed  on  or  about  the  roads,  works, 
depots,  and  premises  of  a  railroad  company,  or  in  or  about  any  train 
or  car  therein  or  thereon,  of  which  company  such  person  is  not  an 
employee,  the  right  of  action  and  recovery  in  all  such  cases  against 
the  company  shall  be  such  only  as  would  exist  if  such  person  were 


19.  Southern  R.  Co.  v.  Harrington, 
166  Ala.  630,  52  So.  57, 139  A.  S.  R.  59 
and  note;  Barker  v.  Cliicago,  P.  &  St. 
L.  R.  Co.,  243  111.  482,  90  N.  E.  1057, 
134  A.  S.  R.  382,  26  L.R.A.(N.S.) 
1058  and  note;  Davis  v.  Chesapeake  & 
0.  R.  Co.,  122  Ky.  528,  92  S.  W.  339, 
121  A.  S.  R.  481  and  note,  12  Ann. 
Cas.  723  and  note,  5  L.R.A.(N.S.)  458; 
Jones  V.  St.  Louis  S.  W.  Ry.  Co.,  125 
Mo.  666,  28  S.  W.  883,  46  A.  S.  R. 
514,  26  L.R.A.  718 ;  Blair  v.  Erie  Ry. 
Co.,  66  N.  T.  313,  23  Am.  Rep.  55; 
Brewer  v.  New  York,  L.  E.  &  W.  R. 
Co.,  124  N.  T.  59,  26  N.  E.  324,  21 
A.  8.  R.  647  and  note,  11  L.R.A.  483 
and  note.  And  see  Russell  v.  Pitts- 
burgh, C.  C.  &  St.  L.  Ry.  Co.,  157 
Ind.  305,  61  N.  E.  678,  87  A.  S.  R. 
214.  55  L.R.A.  253. 

69  Am.  Dec.  628  note;  82  Am.  Dee. 
292  note;  22  A.  S.  R.  800  note;  58 
A.  S.  R.  358  note;  62  A.  S.  R.  520 
note;  Ann.  Cas.  1913C  836  note. 

20.  7  Ann.  Cas.  528  note. 

1.  Barker  v.  Chicago,  P.  &  St.  L.  R. 
Co.,  243  III.  482,  90  N.  E.  1057, 134  A. 


S.  R.  382,  26  L.R.A.(N.S.)  1058.  And 
see  supra,  par.  475. 

2.  Barker  r.  Chicago,  P.  &  St.  L.  R. 
Co.,  243  111.  482,  90  N.  E.  1057,  134 
A.  S.  R.  382,  26  L.R.A.(N.S.)  1058 
and  note. 

8.  Jones  v.  St.  Lonis  S.  W.  Ey.  Co., 
125  Mo.  666,  28  S.  W.  883,  46  A.  S. 
R.  514  and  note,  26  L.R.A.  718;  and 
see  Russel!  v.  Pittsburgh,  C,  C.  &  St. 
L.  Rv.  Co.,  157  Ind.  305,  61  N.  E. 
678,  87  A.  S.  R.  214,  55  L.R.A.  253. 

4.  See  infra,  par.  666. 

5.  Barker  v.  Cliiea<ro,  P.  &  St.  L.  R. 
Co.,  243  m.  482,  90  N.  E,  1057,  134 
A.  S.  R.  382,  26  L.R.A.(N.S.)  1058 
and  note. 

8.  Ann.  Cas.  1913C  836  note. 

7.  Baltimore  &  O.  S.  W.  Ry.  Co.  v. 
Voigt,  176  U.  S.  498,  20  S.  Ct.  385, 
44  U.  S.  (L.  ed.)  -jtiO;  Robinson  w.  St. 
Johnsbury  &  L.  C.  R.  Co.,  80  Vt.  129, 
66  Atl.  814,  12  Ann.  Cas.  1060,  9 
L.R.A.(N.S.)  1249;  Peterson  v.  Chi- 
cago &  N.  W.  R.  Co.,  119  Wis.  197,  96 
N.  W.  532,  100  A.  S.  R.  879. 

12  Ann.  Cas.  727  note;  19  Ann.  Cas. 
1207  note. 


Digitized  by  Google 


4  R.  C.  L. 


CAKRIER8 


f  478 


an  employee.  Such  an  enactment  has  been  held  to  be  valid,  and  to 
have  the  effect  of  precluding  postal  clerks,*  employees  of  sleeping  or 
palace  car  companies,'  or  news  agents  from  being  considered  pas- 
sengers,  bo  far  as  the  nght  to  recover  for  personal  injuries  is  con- 
cerned." 

478.  Persons  Traveling  on  Other  than  Passenger  Vehicles  Gen- 
erally.— While,  as  has  been  seen,  every  one  riding  openly  upon  the 
conveyance  of  a  carrier  intended  for  the  transportation  of  passengers 
is  presumed  'prima  /acie  to  be  there  lawfully  as  a  passenger,  and  the 
onvM  is  upon  the  carrier  to  prove  him  a  trespasser,**  such  presumption 
does  not  prevail  in  cases  where  the  vehicle  is  one  in  which  passengers 
are  not  ordinarily  carried.**  If  a  person  takes  passage  on  a  vehicle 
not  provided  for  passengers,  without  being  ad\'ised  that  he  is  not 
permitted  to  ride  thereon,  and  he  has  no  reason  to  believe  the  con- 
trary, it  is  usually  held  that  he  may  recover  for  injuries  sustained 
as  a  passenger  while  so  riding.**  The  rule  is  different,  however,  if 
such  person  has  no  right  so  to  be  there,  or  is  informed  to  the  con- 
trary,** and  one  who  enters  and  rid^  upon  a  vehicle  which  he  knows, 
or  by  the  exercise  of  reasonable  diligence  would  know,  is  prohibited 
from  cairying  passengers,  is  a  trespasser  and  not  a  passenger,**  and 
the  only  duty  of  the  carrier  toward  him  is  to  abstain  from  wanton 
or  reckless  injury  to  him.**  The  question  of  the  liability  of  a  carrier 
to  persons  wrongfully  riding  on  other  than  a  passenger  conveyance 

8.  Price  I!.  Pennsylvania  R.  Co.,  113  12,  Purple  r.  Union  Pae.  R.  Co., 
U.  S.  218,  5  S.  Ct.  427,  28  U.  S.  (L.  114  Fed.  123,  51  C.  C.  A.  564,  57 
ed.)  980;  Martin  v.  Pittsburgh  &  L.  E.  L.R.A.  700;  Chicago,  R.  I.  &  P.  R. 
R.  Co.,  203  U.  S.  284,  27  S.  Ct.  100,  51  Co.  v.  Thurlow,  178  Fed.  894,  "102 
U.  S.  (L.  ed.)  184,  8  Ann.  Cas.  87  C.  C.  A.  128,  30  L.R.A.(N.S.)  571; 
and  note;  and  see  Weir  «.  Rountree,  Sanderson  v.  Panther  Lumber  Co^  50 
173  Fed.  776,  97  C.  C.  A.  500, 19  Ann.  W.  Va.  42,  40  S.  E.  368,  88  A.  S.  R. 
Cas.  1204  and  note;  Barker  v.  Chicago  841,  55  L.R.A.  908. 

P.  &  St.  L.  R.  Co.,  243  lU.  482,  90  N.  1  Ann.  Cas.  451  note. 

E.  1057,  134  A.  S.  R.  382,  26  L.R.A.  13.  Washburn  u.  Nashville  &  C.  R. 

(N.S.)  1058  and  note;  Magoffin  v.  Mis-  Co.,  3  Head  (Tenn.)  638,  75  Am.  Dec. 

souri  Pac.  R.  Co.,  102  Mo.  540,  15  784;  Louisville  &  N.  R.  Co.  v.  Hailey, 

S.  W.  76,  22  A.  S.  R.  798.  94  Tenn.  383,  29  S.  W,  367,  27  L.R.A. 

82  Am.  Dec.  293  note;  47  Am.  Rep.  549. 

84  note;  19  L.R.A.  340  note;  3  L.R.A.  14.  Louisville  &  N.  R.  Co.  «.  Hailey, 

(N.S.)   219  note;   26   L.R.A.(N.S.)  94  Tenn.  383,  29  S.  W.  367,  27  L.R.A. 

1059  note;  6  Ann.  Cas.  865  note;  11  549. 

Ann.  Cas.  882-883  note.  15.  Purple  r.  Union  Pac.  R.  Co., 

9.  Lewis  v.  Pennsylvania  R.  Co.,  220  114  Fed.  123.  51  C.  C.  A.  564,  57 
Pa.  St.  317,  69  Atl.  821,  13  Ann.  Cas.  L.R.A.  700^  St.  Louis,  I.  M.  &  S.  R. 
1142  and  note,  18  L.R.A.(N.S.)  279.  Co.  r.  Reed,  76  Ark.  106,  88  S.  W. 

10.  Smsllwood  «.  Baltimore  &  O.  R.  836, 113  A.  S.  R.  78. 

Co.,  215  Pa.  St.  540,  64  Atl.  732,  7  18.  Purple  «.  Union  Pac.  R.  Co., 

Ann.  Cas.  525  and  note.  114  Fed.  123,  51  C.  C.  A.  564,  57 

11.  See  rapFO,  par.  471-473.  LJI.A.  700.   And  see  wi/ro,  par.  501. 
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by  permission  or  direction  of  an  employee  of  the  carrier  is  treated  at 
length  elsewhere  in  this  title.^' 

479.  Freight  Trains. — ^Though  it  is  by  law  made  the  duty  of  a  rail- 
road company  as  a  common  carrier  to  transport  over  its  lines  all 
ordinary  freight  delivered  to  it  for  that  purpose,  and  to  carry  all 
pa^ngers  against  whom  no  legal  objection  can  be  successfully  inter- 
posed, who  have  complied  with  the  rules  of  the  company  as  to  tickets, 
etc.,  if  there  is  sufficient  room  for  their  accommodation,**  yet  there 
can  be  no  question  that  the  carrier  has  the  privilege  of  dividing  the 
traffic,  and  of  furnishing  separate  trains  for  the  accommodation  of 
each  division;  and  having  exercised  the  discretion  witli  which  it  is 
vested,  thereby  regulating  the  manner  in  which  its  business  is  to  be 
transacted,  it  is  under  no  legal  obligation  to  carry  passengers  on 
freight  trains,"  unless,  as  is  the  case  in  some  jurisdictions,  statutes 
exist  requiring  tlie  carrying  of  passengers  on  such  trains.**  In  the 
absence  of  any  rule  or  practice  permitting  freight  trains  to  cany 
passengers,  the  presumption  is  that  one  riding  for  his  own  convenience 
on  such  train  is  unlawfully  there,  and  a  trespasser.*  Where  it  is  a 
published  rule  of  a  railway  comi)any  that  passengers  are  forbidden  to 
ride  on  through  freight  trains,  the  fact  that  the  rule  has  often  been 
violated  does  not  deprive  the  company  of  the  right  to  begin  its  en- 
forcement whenever  it  may  deem  it  proper  to  do  so;  and  one  who 
boards  a  freight  train,  which  has  no  appearance  of  being  held  out  for 
the  accommodation  of  passengers,  may  be  ejected  from  it  by  the  con- 
ductor.* Where,  however,  a  railroad  company  regularly  carries  pas- 
sengers by  freight  train,  and  holds  itself  out  to  the  public  as  so  doing, 
it  thereby  becomes  a  common  carrier  of  passengers  by  the  means  so 
adopted,  and  assumes  tlie  liabilities  of  such  carrier,*  Having  notified 

17.  See  infra,  par.  484.  1.  Purple  v.  Union  Pae.  R.  Co.,  114 

18.  See  infra,  par.  507.  Fed.  123,  51  C.  C.  A.  564,  57  L.R.A. 

19.  New  York  C.  &  St.  L.  Rv.  Co.  700;  St.  Louis,  1.  M.  &  S.  R.  Co.  t;. 
V.  Doone.  115  Ind.  435,  17  N.  E.  913,  Reed,  76  Ark.  lOG,  88  S.  W.  836,  113 
7  A.  S.  R.  451, 1  L.R.A.  157  and  note;  A.  S.  R.  78;  Gardner  v.  New  Haven 
Eaton  V.  Delaware,  L.  &  W,  R.  Co.,  &  Northampton  Co.,  51  Conn.  143,  50 
57  N.  Y.  382,  15  Am.  Rep.  513;  Vas-  Am.  Rep.  12;  O'Donnell  v.  Kansas 
sar  V.  Atlantic  Coast  Line  R.  Co.,  142  City,  St.  L.  &  C.  R.  Co.,  197  Mo. 
N.  C.  68,  54  S.  E.  849,  9  Ann.  Cas.  110,  95  S.  W.  196,  114  A.  S.  R.  753; 
535,  7  L.R.A.(N.S.)  950;  Richmond  Eaton  v.  Delaware,  L.  &  W.  R.  Co., 
V.  Southern  Pac.  Co.,  41  Ore.  54,  67  57  N.  Y.  382, 15  Am,  Rep.  513;  Lucas 
Pac.  947,  93  A.  S.  R.  694,  57  L.R.A.  v.  Milwaukee  &  St.  P.  Rv.  Co.,  33 
616;  Houston  &  T.  C.  Ry.  Co.  v.  Wis.  41,  14  Am.  Rep.  735. 

Moore,  49  Tex.  31,  30  Am.  Rep.  98;  2.  7  A.  S.  R.  759  note. 

Boggess  V.  Chesapeake  &  O.  Ry.  Co.,  3.  Rodgers  v.  Choctaw,  0.  &  G.  R. 

37  W.  Va.  297, 16  S.  E.  525,  23  L.R.A,  Co.,  76  Ark.  520,  89  S.  W.  468,  113 

777.  A.  S.  R.  102,  1  L.R.A.(N.S.)  1145; 

5  Ann.  Cas.  43  note.  Chicago  &  A.  R.  Co.  v.  Fiagg,  43  III. 

20.  5  Ann.  Cas.  45  note;  9  Ann.  364,  92  Am.  Dec.  133  and  note;  Rieh- 
Cas.  541  note.      ,  mond  «.  Southem  Pac.  R.  Co.,  41  Ore. 
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the  public  that  it  will  carry  passengers  on  freight  trains  between 
stations  indicated,  such  trains,  so  long  as  used  for  that  purpose,  are 
mixed  freight  and  passenger  trains,  and  the  company  owes  all  the 
duties  of  a  common  carrier  in  respect  to  any  passenger  riding  thereon.* 
So,  too,  if  a  railroad  company  permits  a  passenger  to  ride  on  a  freight 
train,  it  is  liable  to  him  for  negligently  injuring  him,  although  not 
required  to  transport  him  on  such  train,  and  not  a  common  carrier 
of  passengers  as  to  that  means  of  transportation ;  *  and  if  a  railroad 
company  habitually  permits  passengers  to  travel  on  its  freight  trains, 
although  contrary  to  its  rules,  it  will  incur  the  same  responsibility 
to  such  passengers  as  if  they  were  on  regular  passenger  trains .•  The 
company,  through  its  proper  officers,  having  the  right  to  make  such 
rules,  may,  through  the  same  officers,  relax  or  dispense  with  them, 
and  the  public  are  authorized  to  consider  them  dispensed  with  when 
not  practically  enforced.'  Where  a  person  is  on  board  a  freight  train 
with  the  knowledge  of  the  conductor,  it  has  been  held  to  be  the  duty 
of  the  latter  to  inform  him  of  a  regulation  forbidding  the  carriage  of 
passengers  on  such  train,  if  such  regulation  is  to  be  enforced,  and  to 
request  him  to  leave;  and  if  no  notice  is  given  of  such  rule  and  no 
request  to  leave  is  made,  but  instead  thereof  the  usnal  fare  is  received, 
such  person  has  a  right  to  suppose  himself  rightfully  on  board,  and 
entitled  to  all  the  rights  of  a  passenger.*  The  power  of  a  railroad  to 
impose  any  reasonable  regulations  deemed  desirable  as  a  condition  of 
permitting  transportation  of  passengers  on  its  freight  trains  is  treated 
elsewhere  in  this  title,'  as  is  the  question  of  the  right  of  the  railroad 
to  regulate  the  stops  of  such  freight  trains.^* 

480.  Special  Trains  or  Street  Cars. — The  same  rule  applies  in  ro- 
spect  of  special  trains  as  in  case  of  freight  trains,  no  duty  resting 
upon  the  railroad  to  receive  or  transport  passengers  therein.  A  rail- 
road company  may  carry  upon  its  passenger  trains  closed  and  locked 
cars,  for  private  parties  or  other  purposes,  not  to  be  used  by  the  public 


54,  67  Pac.  947,  93  A.  S.  R.  m,  57 
L.R.A.  616. 

As  to  persons  riding  on  snch  trains 
by  the  permission  of  the  carrier's  serv- 
ants, see  infra,  par.  486. 

4.  Richmond  v.  Sontbern  Pac.  R. 
Co.,  41  Ore.  54,  67  Pae.  947,  93  A.  S. 
R.  694,  57  L.R.A.  616. 

5.  Binning^m  R.,  Light  &  Power 
Co,  V.  Adams,  146  Ala.  267,  40  So. 
385, 119  A.  S.  R.  27. 

6.  Florida  Southern  R.  Co.  v.  Hirst, 
30  Fla.  1,  11  So.  506,  32  A.  S.  R.  17, 
16  L.RJ^.  631;  Hanson  v.  Mansfield 
Ry.  &  Transp.  Co.,  38  La,  Ann.  Ill, 
55  Am.  Rep.  162;  McOee  v.  Missouri 
Pac.  Ry.  Co.,  92  Mo.  208,  4  S.  W,  739, 


1  A.  S.  R.  706;  Creed  f.  Pennsylvania 
R.  Co.,  86  Pa.  St.  139,  27  Am.  Rep. 
693;  Houston  &  T.  C.  Rv.  Co.  v. 
Moore,  49  Tex.  31,  30  Am."  Rep.  98. 

30  A.  S.  R.  23  note;  5  Ann.  Cas,  44 
note. 

7.  Florida  Southern  Ry.  Co.  ti. 
Hirst,  30  Fla.  1,  H  So.  506,  32  A.  S. 
R.  17,  16  L.R.A.  631. 

8.  Dunn  v.  Grand  Trunk  Ry.  Co.  of 
Canada,  58  Me.  187,  4  Am.  Rep.  267; 
McGee  v.  Missonri  Pac.  Ry.  Co.,  92 
Mo.  208,  4  S.  W.  739, 1  A.  S.  R.  706 
and  note. 

5  Ann.  Cas.  44  note. 

9.  See  infra,  par,  515,  559. 

10.  See  infra,  par.  519. 
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generally,  and  such  carrying  is  not  negligence  permitting  one  who  has 
been  injured  while  passing  to  another  car  aft«r  attempting  to  enter 
such  a  locked  car  to  recover  for  the  injuries  sustftined.^'  If,  however, 
the  railroad  does  receive  passengers  on  a  special  train,  it  assumes 
toward  them  the  same  duties  which  would  be  due  them  if  they  were 
traveling  on  a  regular  train,  and  the  passenger  assumes  only  such 
risks  as  are  necessarily  incident  to  the  character  of  the  train  and  the 
purposes  for  which  it  is  being  run.'*  Also  when  a  person  enters  a 
street  car,  chartered  for  a  special  purpose  after  regular  schedule  hours, 
tendera  the  amount  of  his  fare,  and  keeps  his  seat  in  the  car  with  the 
knowledge  and  consent  of  the  conductor,  the  street  railway  assumes 
towards  that  person  all  the  duties  incumbent  on  a  carrier  of  pas- 
sengers.'* 

481.  Construction  Trains,  Logging  Trains  and  Hand  Cars. — Though 
a  railroad  company  is  under  no  obligation  to  carry  passengers  on  its 
construction,  work  or  pay  trains,  and  no  presumption  arises  that  a 
person  so  carried  is  a  passenger,'*  yet  where  it  is  in  the  habit  of  carry- 
ing persons  for  pay  on  such  trains,  one  thus  carried  is  deemed  to  be 
a  passenger.'*  While  it  has  been  held  that  a  corporation  operating 
a  train  for  the  purpose  of  carrying  logs  cannot  be  held  liable  for  the 
death  of  one  who  accepts  an  invitation  of  the  crew  to  ride  on  the  train, 
especially  where  it  was  apparent  to  him  that  there  was  danger  in  so 
doing,'*  yet  it  has  also  been  held  that  where  for  a  period  of  years  the 
management  of  a  logging  company  has  permitted  the  carriage  of 
passengers  on  its  trains,  the  corporation  owes  persons  so  carried  the 
duty  of  not  injuring  them  by  its  negligence,  and  is  liable  for  negli- 
gent injury,  though  such  persons  are  not  required  to  pay  fare."  A 
railroad  is  not  bound  to  carry  passengers  on  its  hand  cars,'^  or  rail- 
road velocipedes,"  and  in  the  absence  of  proof  that  it  is  accustomed 
thus  to  carry  passengers,  one  who  is  injured  while  thus  riding  has  no 
cause  of  action  against  the  company,  although  invited  to  ride  by  an 
employee  of  the  company,**  yet  if  such  mode  of  transportation  is 
not  contrary  to  the  regulations  of  the  company  but  appears  to  have 
been  sometimes  used  by  it,  one  who  is  being  carried  on  a  himd  car 

11.  5  Ann.  Gas.  45  note.  1  Ann.  Cas.  452  note. 

12.  Wagner  v.  Missouri  Pae.  R.  Co.,  16.  Ohio  &  M.  R.  Co.  «.  Mnbling, 
97  Mo.  512,  10  S.  W.  486,  3  L.R.A.  30  111.  9,  81  Am.  Dee.  336. 

156.  16.  Johnson   v.   Louisiana  Rv.  & 

5  Ann.  Cas.  45  note.  Nav.  Co.,  129  La.  332,  56  So.  301,  36 

13.  MeCarter  v.  Greenville  Traction  L.R.A.(N.S.)  887. 

Co.,  72  S.  Car.  134,  51  S.  E.  545,  5  17.  Harvey  v.  Deep  River  Logging 
Ann.  Cas.  42  and  note.  Co.,  49  Ore.  583,  90  Pac.  501,  12 

14.  Rosenbaum  v.  St.  Paul  &  D.  R.  L.R.A.(N.S.)  131  and  note. 

Co.,  38  Minn.  173,  36  N.  W.  447.  8      Ann.  Cas.  1913E  575-576  note. 
A.  S.  R.  653;  Sanderson  r.  Panther      18.  5  Ann.  Cas.  45  note. 
Lumber  Co.,  50  W.  Va.  42,  40  S.  E.     19.  1  Ann.  Cas.  452  note. 
368.  88  A.  S.  R.  841,  55  L.R.A.  908.      20.  See  infra,  par.  486. 
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furnished  by  an  authorized  agent  of  a  railroad  company  has  been 
held  to  be  entitled  to  recover  under  the  same  facta  that  any  other 
passenger  would  be  who  had  paid  hie  fare  and  was  traveling  on  a 
passenger  train.* 

482.  Persons  Traveling  in  Places  Not  Suitable  for  Passengers. — 
One  who  rides  upon  any  place  on  the  vehicle  or  train  of  a  carrier 
which  ia  unsuitable  or  expmed  or  which  he  knows  is  not  designed  for 
carrying  passengers  is  not  as  a  general  rule  presumed  to  Ik  a  pas- 
senger,' although  he  may  have  gone  to  the  station  for  the  purpose  of 
taking  passage  on  the  carrier's  conveyance.*  Where  one  has,  by 
entering  a  car  provided  by  a  railway  company  for  that  purpose,  be- 
come in  fact  a  passenger,  he  perhaps  does  not  Ic^  such  status  by  as- 
suming a  dangerous  position  on  the  train,  assigned  him  by  the  direc- 
tion or  consent  of  the  employees  in  charge  thereof,*  although  under 
such  circumstances  he  may  be  guilty  in  some  instances  of  such  con- 
tributory negligence  as  would  preclude  a  recovery  for  injuries*  Be- 
fore this  principle  can  apply,  however,  he  must  first  become  a  pas- 
senger,* and  a  conductor's  mere  knowledge  that  a  person  ia  riding 
at  an  unsuitable  or  exposed  place  on  the  train,  or  one  he  knows  is  not 
designed  for  carrying  passengers,  does  not  make  the  person  a  pas- 
senger, or  charge  the  carrier  with  that  high  degree  of  care  toward  him 
which  it  owes  to  one  whom  it  has  accepted  and  agreed  to  transport  as 
a  passenger.^  This  rule  has  been  applied  in  the  case  of  persons  rid- 
ing, contrary  to  the  rules  of  the  carrier  and  without  its  knowledge  or 
permission,  on  the  engine  of  a  train,^  in  a  baggage  car,*  an  express 


1.  Inteniatioiial  &  G.  N.  R.  Co.  v. 
Cock,  68  Tex.  713,  5  S.  W.  635,  2 
A.  S.  R.  521  and  note;  International 

6  G.  N.  R.  Co.  V.  Prince,  77  Tex.  560, 
14  S.  W.  171,  19  A.  S.  R.  295. 

2.  Springer  v.  Bvram,  137  Ind.  15, 
36  N.  E.  361,  45 'a.  S.  R.  159,  23 
L.R.A.  244:  Udell  r.  Citizens'  St.  R. 
Co.,  152  Ind.  507,  71  A.  S.  R.  336  and 
note;  Chicago  &  E.  R.  Co.  v.  Field, 

7  Ind.  App.  172,  34  N.  E,  406,  52 
A.  S.  R.  444;  McVeetv  v.  St.  Paul, 
M.  &  M.  Ry.  Co.,  45  Minn.  268,  47 
N.  W.  809,  22  A.  S.  R.  728,  11  L.R.A. 
174;  Radley  v.  Colombia  R.  Co.,  44 
Ore.  332,  75  Pac.  212, 1  Ann.  Cos.  447 
and  note. 

61  A.  S.  R.  77^78  note. 

3.  Radley  v.  Columbia  R.  Co.,  44 
Ore.  332,  75  Pac.  212,  1  Ann.  Cas. 
447  and  note. 

4.  Radlev  v.  Columbia  R.  Co.,  44 
Ore.  332,  75  Pac.  212,  1  Ann,  Cas. 
447  and  note;  O'Doonell  v.  Allegheny 


Valley  R.  Co.,  59  Pa.  St.  239,  98  Am. 
Dec.  336;  Mittleman  u.  Philadelphia 
Rapid  Transit  Co.,  221  Pa.  St.  486, 
70  Atl.  828,  18  L.R.A.(N.S.)  503; 
Washburn  v.  Nashville  &  C.  R.  Co., 
3  Head  (Tenn.)  638,  75  Am.  Dec.  784 
and  note. 

6.  See  infra,  par.  673. 

6.  Radley  v.  Columbia  R.  Co.,  44 
Ore.  332,  75  Pae.  212,  1  Ann.  Cas. 
447.   And  see  infra,  par.  489, 

7.  Radley  v.  Columbia  R.  Co.,  44 
Ore.  332,  75  Pac.  212,  1  Ann.  Cas. 
447  and  note. 

8.  Merrill  v.  Eastern  R.  Co.,  139 
Mass.  238,  1  N.  E.  548,  52  Am.  Rep. 
705;  Files  v.  Boston  &  A.  R.  Co.,  149 
Mass.  204,  21  N.  E.  311,  14  A.  S.  R. 
411;  Radley  v.  Columbia  R.  Co.,  44 
Ore.  332,  75  Pac.  212,  1  Ann.  Cas. 
447  and  note. 

52  Am.  Rep.  436  note. 

9.  Chicago,  R.  1.  &  P.  R.  Co.  v. 
Thurlow,  178  Fed.  894,  102  C.  C.  A. 
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car,*'  a  mail  car,"  a  stock  car,**  a  flat  car,"'  on  tlie  running  board  of 

a  street  ear  contrary  to  the  rules  of  the  company,**  on  the  side  of  a 
street  car  closed  to  the  ingress  or  egress  of  passengers,*'^  or  on  the 
steps  of  a  moving  closed  vestibuled  train.**  A  pmon  who  takes  pas- 
sage on  the  platform  of  a  passenger  coach  on  a  railroad  train  and 
there  continues  his  journey  without  entering  the  cars,  in  violation  of 
the  rules  and  regulations  of  the  company,*'  or  one  who  gets  on  the 
front  platform  of  a  baggage  car  next  the  tender  when  the  train  is  in 
motion  and  after  it  has  left  the  depot,  and  then  tries  to  open  the  bag- 
gage car  door,  does  not  thereby  become  a  passenger  so  as  to  make 
the  railroad  company  liable  for  his  protection  as  such,  when  he  is 
killed  by  a  collision  while  he  is  on  the  car  platform,  irrespective  of 
the  conductor's  knowledge  that  someone  has  boarded  his  train  when 
he  does  not  know  who  the  person  is  or  what  he  is  there  for.*'  The 
general  rule  as  to  the  status  of  persons  riding  in  places  not  designed 
for  the  carriage  of  passengers  does  not  apply  to  those  whose  duties 
require  them  to  ride  in  such  places,  as,  for  instance,  in  the  case  of  a 
mail  agent  or  postal  clerk  traveling  in  a  mail  car,  under  a  contract 
of  transportation  contemplating  his  carriage  in  such  car,**  and  this 
has  been  held  to  be  the  case  even  where,  at  the  time  of  the  injury,  he 
was  off  duty,  and  might  have  ridden  in  a  passenger  coach.*"  The 
liability  of  a  railroad  company  to  a  passenger  for  damages  resulting 
from  negligence  of  its  employees  is  the  same,  whether  he  is  in  one 
car  of  the  train  or  another,  provided  he  has  a  lawful  right  to  be  in 
the  car  he  occupies  at  the  time  the  injury  is  negligently  inflicted.* 

128,  30  L.R.A.(N.S.)  571;  O'Donnell  Ind.  507,  52  N.  E.  799,  71  A.  S.  R. 

V.  Allegheny  Valley  R.  Co.,  59  Pa.  St.  336  and  note. 

239,  98  Am.  Dee.  336.  16.  Graham  v.  Chicago  &  N.  W.  R. 

19  A.  S.  R.  587  note;  3  Ii.R.A.  156  Co.,  131  la.  741,  107  N.  W.  595,  117 

note.  A.  S.  R.  445,  7  L.R.A.(N.S.)  603  and 

10.  Chicago,  R.  I.  &  P.  R.  Co.  v.  note. 

Tharlow,  178  Fed.  894,  102  C.  C.  A.  17.  Chicago  &  E.  R.  Co.  v.  Field, 

128,  30  L.R.A.(N.S.)  571;  Union  Pac.  7  Ind.  App.  172,  34  N.  E.  406,  52 

R.  Co.  V.  Nichols,  8  Kan.  505,  12  Am.  S.  R.  444. 

pg„  475  18.  IHinois  Cent.  R.  Co.  v.  O'Keefe, 

11.  Brieker  v.  Philadelphia  &  R.  Co.,  l^^',     Jl*  ®- 

132  Pa.  St.  1,  18  Ad.  983,  19  A.  S.  i  '  I  n  ^  *       t  u 

■D   CQ-  „  J  _  A_  19.  Cleveland,  C.  C.  &  St.  L.  Rv. 

%   T   *  T>  n   rt  Co.      Ketcham,  133  Ind.  346,  33  N. 

m.  ^      iT'ir^  flod  109  r  r  a  ^-  "6,  36  A.  S.  K.  550,  19  L.R.A. 

Ji"'^^'  T^?         i  ^  '^lf  «  ^.^  339;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Wil- 

128   30  L.R.A  {N  S  )  on-,  Gardner  ^„  '  yg          37^   ^5  g   W.  280,  23 

D.  New  Haven  &  Northampton  Co.,  51  ^_  g  p  345  ^1  L.R.A.  486. 

Conn.  143,  50  Am.  Rep.  12.  20.'  Baltimore  &  O.'r".  Co.'t).  State, 

13.  22  L.R.A.(N.S.)  191  note.  72  Md.  36,  IS  Atl.  1107,  20  A.  S.  B. 

14.  Twiss  V.  Boston  Elevated  R.  Co.,  454  and  note,  6  L.R.A.  706. 

208  Mass.  108,  94  N.  E.  253,  32  L.R.A.  1.  Cleveland,  C.  C.  &  St.  L.  Ry.  Co, 
(N.S.)  728  and  note.  v.  Ketcham,  133  Ind.  346,  33  N.  E. 

16.  UdeU  B.  Citizens'  St.  R.  Co.,  152  116,  36  A.  S.  R.  550,  19  Ii.R.A.  339. 
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As  to  whether  or  not  a  person  riding  voluntarily  in  an  unsuitable 
place  is  guilty  of  contributory  negligence  which  will  prevent  his  re- 
covery for  injuries  caused  by  the  negligence  of  the  carrier,  is  con- 
sidered «bewhere  in  this  title,^  as  well  as  the  question  of  the  duty  of 
the  carrier  to  exercise  proper  care  under  the  circumstances  where  it 
knowingly  permits  a  passenger  to  ride  in  a  position  of  danger.' 

483.  Parsons  on  Wrong  Vehido  by  Mistake.— It  is  the  generally 
accepted  view  that  a  person  who  by  mistake  gets  on  a  passenger  train 
other  than  the  one  he  intended  to  take  passage  on  is  a  passenger 
upon  the  train  which  he  is  on,*  at  least  so  far  as  to  entitle  him  to  pro- 
tection against  the  negligence  of  the  carrier.*  The  fact  that,  by  his 
own  mistake,  he  is  on  the  wrong  train,  does  not  affect  the  measure 
of  duty  of  the  carrier,  and  it  still  owes  him  the  same  duty  of  pro- 
tection against  the  negligent  acts  of  its  servants  that  it  owes  to  other 
passengers.*  Thus,  a  person  having  a  ticket  for  passage  upon  a  rail- 
road, who  boards  a  freight  train  which  does  not  carry  paasengers, 
believing  the  ticket  good  on  that  train,  is  to  be  treated  as  a  passenger, 
and  is  not  a  trespasser.'  So,  also,  one  who  takes  passage  with  a  limited 
railroad  ticket,  without  knowledge  that  under  the  rules  and  regula- 
tions of  the  company  the  ticket  cannot  be  used,  is  not  to  be  treated 
as  a  trespasser,  but  as  a  passenger  who,  by  mistake,  has  entered  a 
train  upon  which^  by  his  contract,  he  is  not  entitled  to  ride.^  So,  if 
a  person,  after  boarding  a  steamer,  finds  out  that  a  certain  landing 
where  he  intended  to  stop  is  not  on  the  steamer's  course,  and  that  he 
must  pay  extra  fare  to  stop  there,  but  declines  to  do  so  and  does  not 
ehange  his  purpose  of  taking  passage,  he  is  a  passenger  from  the 
time  he  goes  on  board,  and  as  such  can  hold  the  steamer  answerable 
for  negligence  whereby  he  is  injured.'  It  has  been  held,  however,  that 
one  who  entered  a  street  car,  erroneously  supposing  it  to  be  going  to 
his  destination,  and  who,  on  the  conductor  calling  out  that  the  car 
went  to  the  stables  only,  tried  to  alight  and  was  injured  by  its  sudden 
starting,  was  not  a  passenger,  because  he  had  not  been  accepted  as 


2.  See  infra,  par.  673  et  »eq. 

3.  See  infra,  par.  591, 

4.  Stoner  v.  Pennsvlvania  Co.,  98 
Ind.  384,  49  Am.  Kep.  764;  Cincin- 
nati, H.  &  I.  R.  Co.  V.  Carper,  112 
Ind.  26,  13  N.  E.  122,  14  N.  E.  352, 
2  A.  S.  R.  144  and  note;  Scott  v. 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co.,  144 
Ind.  125,  43  N.  E.  133,  32  L.R.A.  154; 
Baltimore  &  O.  R.  Co.  v.  Norris,  17 
Ind.  App.  189,  46  N.  E.  554,  60  A.  S. 
R.  166;  Hanson  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  83  Kan.  553,  112  Pac.  152, 
31  L.R.A.(N.S.)  624;  Louisville  &  N. 
E.  Co.  ti.  Garrett,  8  Lea  (Tenn.)  438, 


41  Am.  Rep.  640. 

3  L.RA.(N.S.)  588,  589  note. 

5.  Cincinnati,  H.  &  I.  R.  Co.  v. 
Carper,  ll2  Ind.  26,  13  N.  E.  122, 
14  N.  E.  352,  2  A.  S.  R.  144  and  note. 

8  A.  S.  R.  501  note. 

6.  3  L.R.A.(N.S.)  588  note. 

7.  Boggess  V.  Chesapeake  &  O.  Ry. 
Co.,  37  W.  Va.  297,  16  8.  E.  525, 
23  L.R.A.  777. 

8.  Arnold  v.  Pennsylvania  R.  Co., 
115  Pa.  St.  135,  8  Atl.  213,  2  A.  S.  R. 
502  and  note. 

3  L.R.A.(N.S.)  589  note. 

9.  61  A.  S.  R.  83  note. 
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auoh  at  the  time  of  the  accident  and  had  abandoned  Iiis  intention  of 
becomii^  a  passenger,  so  that  he  could  not  maintain  an  action  against 
the  corporation  operating  the  car  if  it  had  exercised  ordinary  care.^* 
Some  decisions  announce  it  as  the  general  rule  that  where  a  passenger 
by  mistake  boards  the  wrong  train,  it  is  the  duty  of  the  carrier  to 
return  him  to  the  place  where  the  mistake  occurred,  or,  at  least,  leave 
him  at  some  point  where  he  would  not  be  subjected  to  any  serious 
annoyance,  and  return  him  to  the  place  where  he  took  the  wrong  train 
by  the  first  returning  train,^^  but  in  other  cases  it  has  been  held  that 
the  carrier  is  not  liable  for  injuries  to  one  who,  after  discovering  that 
he  is  on  the  wrong  train,  voluntarily  leaves  the  same  between  stations, 
the  relation  of  carrier  and  passenger  being  terminated  by  such  volun- 
tary act.'*  The  conductor  of  a  passenger  train  is  under  no  obliga- 
tion to  place  upon  the  right  car  a  passenger  who  has  entered  the 
wrong  one  by  mistake,  where  the  condition  of  the  passenger  is  not 
such  as  to  require  asdstance.^'  Elsewhere  are  treated  the  rights  of  a 
passenger  on  a  train  which  does  not  stop  at  his  station,'^  the  duty 
of  the  intending  passenger  to  inform  himself  as  to  the  regulations  of 
the  carrier  as  to  the  running  of  its  trains,  etc.,"  and  the  liability  of  a 
carrier  on  account  of  misdirection  of  passengers  by  its  employees.** 

484.  Permission  or  Direction  of  Employee  as  Creating  Relation 
Generally. — Generally  speaking,  the  owner  of  a  vehicle  or  conveyance 
of  any  kind  is  not  answerable  for  the  negligence  of  his  servant  in  the 
transportation  of  persons  received  by  the  servant  without  an  express 
or  implied  authority  to  receive  them,  and  if  a  person  is  invited  or 
allowed  to  ride  by  an  employee  who  has  no  authority  to  give  such 
invitation  or  permission,  the  person  carried  is  either  a  trespasser  or 
a  mere  licensee,  and  is  not  therefore  entitled  to  protection  as  a  pas- 
senger.In  many  cases,  however,  the  courts  have  held  that  the 
permission  or  acquiescence  of  the  employee  created  the  relation  of 
carrier  and  passenger,  or  at  least  prevented  the  person  so  carried  from 
being  considered  a  trespasser  and  rendered  the  carrier  liable  for  negli- 
gent injury  to  him  though  the  employee  was  without  actual  authority 

10.  Robertson  v.  Boston  &  N.  St.      18.  See  infra,  par.  484. 

R.  Co.,  190  Mass.  108,  76  N.  E.  513,  17.  Springer  v.  Byram,  137  Ind. 

112  A.  S.  R.  314,  3  L.R.A.(N.S.)  588  15,  36  N.  E.  361,  45  A.  S.  R.  159,  23 

and  note.  L.R.A.  244;  Chicago  &  E.  R.  Co.  u. 

11.  28  L.R.A.(N.S.)  611-612  note.  Field,  7  Ind.  App.  172,  34  N.  E.  406, 

12.  Finnegan  v.  Chicago,  St.  P.  M.  52  A.  S.  R.  444  and  note;  Files  c. 
&  O.  Ry.  Co.,  48  Minn.  378,  51  N.  Boston  &  A.  R.  Co.,  149  Mass.  204,  21 
W  122,  15  L.R.A.  399.  And  see  N.  E.  311,  14  A.  S.  R.  411;  Eaton  v. 
infra,  par.  499.  Delaware,  L.  &  W.  R.  Co.,  57  N.  Y. 

13.  Illinois  Cent.  R.  Co.  u.  Harper,  382,  15  Am.  Rep.  .513;  Duff  v.  Al- 
83  Miss.  560,  35  So.  764,  102  A.  S.  legheny  Valley  R.  Co.,  91  Pa.  St.  458, 
R.  469,  64  L.R.A.  283.  36  Am.  Rep.  675. 

14.  See  infra,  par.  515,  519.  61  A.  S.  R.  83  note. 
16.  See  infra,  par.  516. 
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to  grant  the  permission,  provided  the  person  so  carried  did  not  know 
or  have  good  reason  to  know  of  the  lack  of  authority  and  his  act  was 
not  plainly  beyond  the  scope  of  his  authority.**  Thus,  for  instance, 
one  allowed  by  Uie  conductor  of  a  train,  in  violation  of  the  regulations 
of  the  company,  to  ride  without  collection  of  fare,  upon  a  forbidden 
part  of  the  train,  or  upon  a  train  not  allowed  to  carry  passengers,  has 
often  been  held  entitled  to  all  the  rights  of  a  passenger  if  he  has  no 
notice,  express  or  implied,  of  the  rule,  or  of  the  conductor's  dis- 
obedience.^' If,  however,  the  person  obtains  such  forbidden  trans- 
portation knowing  the  same  to  be  against  the  rules  of  the  carrier, 
and  that  the  conductor  is  disobedient  in  pei'mitting  the  same,  his 
fraud  in  so  doing  wilt  debar  him  from  the  rights  of  a  passenger.** 
There  are  numerous  decisions  to  the  effect  that  a  person  who  without 
fraudulent  intent  rides  a  passenger  conveyance  by  the  permission  of 
the  carrier's  employee  in  charge  of  such  conveyance  and  authorized 
to  receive  passengers,  is  to  be  deemed  a  passenger,  notwithstanding 
the  fact  that  in  giving  permission  the  conductor  may  have  violated 
a  rule  of  the  company,'  as,  for  instance,  where  one  rides  upon  a  pas- 
senger train  by  permission  of  the  conductor  thereof  without  paying 
fare.'  Where,  however,  the  element  of  fraud  or  collusion  is  present, 
the  fact  of  the  permission  of  the  conductor  will  not  suffice  to  confer 
upon  the  person  carried  the  status  of  a  passenger,*  and  some  courts 
have  held  that  in  the  case  of  one  riding  by  permission  of  an  employee 
given  in  violation  of  the  carrier's  rules,  the  carrier  is  not  required  to 
exercise  the  same  degree  of  care  as  in  the  case  of  an  ordinary  pas- 
senger.* In  order,  howevw,  that  the  invitation  or  permission  of  the 
employee  shall  suffice  to  create  the  relation  of  passenger  in  respect  to 
the  person  carried,  it  should  be  within  the  scope  of  such  employee's 
authority  to  accept  passengers,  and  an  invitation  from  an  employee 
not  connected  in  any  way  witii  the  nmning  of  the  tndn  will  not  be 

18.  Purple  V.  tJnion  Pac.  R.  Co.,  174.   And  see  supra,  par.  474. 

114  Fed,  123,  51  C.  C.  A.  564,  57  1.  LooisvUle  &  N.  R.  Co.  v.  Scott's 

L.R.A.  700;  Alabama  G.  S.  R.  Co.  t).  Adm'r,  108  Ky.  392,  56  S.  W.  674, 

Yarbrough,  83  Ala.  238,  3  So.  447,  3  50  L.R.A.  381,  22  Ky.  L.  Rep.  30; 

A.  S.  R.  715;  Hansom  v.  Mansfield  Palmer  Transfer  Co.  v.  Smith,  337 

Ry.  &  Transp.  Co.,  38  La.  Ann.  Ill,  Ky.  319,  125  S.  W.  725, 136  A.  S.  R. 

58  Am.  Rep.  162;  Grimshaw  v.  Lake  295,  29  L.R.A.(N.S.)  321;  Wilson  v. 

Shons  &  U.  S.  R.  Co.,  205  N.  Y.  371,  Middlesex  R.  Co.,  107  Mass.  108,  9 

98  N.  E.  762,  Ann.  Cas.  1913E  571  Am.  Rep.  11. 

and  note,  40  L.R.A.(N.B.)  563.  9  Aon.  Cas.  540  note;  Ann.  Cas. 

82  Am.  Dec.  294  note;  1913E  574  note. 

19.  MeVetty  u.  St.  Paul,  M.  &  M.  2.  9  Ann.  Cas.  540  note.  See  »«- 
Ry.  Co.,  45  Minn.  268,  47  N.  W.  809,  pro,  par.  473. 

22  A.  S.  R.  728,  11  L.R.A.  174.  3.  See  mpra,  par.  474. 

Ann.  Cas.  1913E  574  note.  4.  9  Ann.  Cas.  541  note;  Ann.  Cas. 

20.  McVeety  v.  St.  Paul.  M.  &  M.  1913E  574  note.  And  see  infra,  par. 
Ry.  Co.,  45  Minn.  268,  47  N,  W.  800,  501. 

22  A.  S.  R.  728  and  note,  U  L.R.A. 
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sufficient}'  and  it  has  accordingly  been  held  that  a  baggage  master  has 
no  authority  to  permit  persons  to  ride  on  the  cars  of  a  railroad  train 
which  is  in  the  charge  of  another  person  at  the  time.  The  granting 
of  such  permission  is  not  within  the  scope  of  his  employment,  and 
cannot  affect  the  rights  or  obligations  of  the  company  by  which  he  is 
employed,  especially  where  the  permission  is  in  direct  violation  of  its 
rules  and  regulations  * 

485.  Street  Cars,  Omnibuses,  Hacks,  etc. — The  invitation  or  per- 
mission of  the  conductor  or  driver  authorized  to  receive  passengers 
will  create  the  relation  of  passenger  as  to  a  person  carried  upon  an 
omnibus  or  hack,'  or  a  street  car,^  and  children  carried  gratuitously  on 
street  cars  by  the  invitation  of  those  in  charge  have  been  held  in  nu- 
merous cases  to  become  passengers,  although  the  employees  extending 
such  invitation  were  unauthorized  to  carry  persons  free,*  though  the 
contrary  has  been  held  in  some  jurisdictions. >•  Where  the  person  in 
charge  of  the  vehicle  has  the  general  authority  to  accept  passengers, 
the  fact  that  his  invitation  in  the  particular  case  is  contrary  to  his  in- 
structions has  been  held  not  to  affect  the  rights  of  the  person  carried, 
or  make  him  a  trespasser.'^ 

486.  Freight  Trains  and  Other  Vehicles  Not  Intended  for  Pa»- 
sengers. — It  may  be  stated  as  a  general  rule  that  a  person  who  rides 
on  a  freight  train,  which  is  not  intended  for  the  conveyance  of  pas- 
sengers, under  an  unauthorized  arrangement  made  with  the  employees 
in  charge  of  the  train,  does  not  become  a  passenger,  and  is  not  entitled 
to  protection  as  a  passenger,^*  and  it  hets  been  held  that  this  so  even 

6.  Ann.  Cas.  1913E  574  note.  98  Tex.  196,  82  S.  W.  782,  107  A. 

6.  Reary  v.  LouisviUe,  N.  O.  &  T.  S.  R.  626. 

Ry.  Co.,  40  La.  Ann.  32,  3  So.  390,  37  L.RA.(N.S.)  421  note;  9  Ann. 
8  A.  S.  R.  497.  Cas,  542  note. 

7.  Palmer  Transfer  Co.  v.  Smith,      10.  9  Ann.  Gas.  542  note. 

137  Ky.  319,  125  S.  W.  725,  136  A.  11.  Palmer  Transfer  Co.  v.  Smith, 
S.  R.  295,  29  L.R.A.(N.S.)  321.  137  Ky.  319,  125  S.  W.  725,  136  A. 

8.  Louisville  &  N.  R.  Co.  t-.  Scott's  S.  R.  295,  29  LJl.A.(N.S.)  321; 
Adm'r,  108  Ky.  392,  56  S.  W.  674,  "Whitehead  v.  St.  Loais,  I.  M.  &  S. 
22  Ky.  L.  Rep.  30,  50  L.R.A.  381;  Ry.  Co.,  99  Mo.  263,  11  S.  W.  751, 
Palmer  Transfer  Co.  v.  Smith,  137  6  L.R.A.  409. 

Ky.  319,  125  S.  W.  725,  136  A.  S.  R.  12.  Grimshaw  v.  Lake  Shore  &  M. 
295,  29  L.R.A.(N.S.)  321;  Wilson  v.  S.  R.  Co.,  205  N.  Y.  371,  98  N.  E. 
Middlesex  R.  Co.,  107  Mass.  108,  9  762,  Ann.  Cas.  1913E  571  and  note, 
Am.  Rep.  11.  40  L.R.A.(N.S.)  563;  Vassor  v.  At- 

9.  Brennan  v.  Fair  Haven  &  W.  R.  lantic  Coast  Line  R.  Co.,  142  N.  C. 
Co.,  45  Conn.  284,  29  Am.  Rep.  679;  68,  54  S.  E.  849,  9  Ann.  Cas.  535  and 
Palmer  Transfer  Co.  v.  Smith,  137  note,  7  L.R.A.(N.S.)  950;  Chattanooga 
Ky.  319,  125  S.  W.  725,  136  A.  S.  Rapid  Transit  Co.  v.  Venable,  105 
R.  295,  29  L.R.A.(N.S.)  321;  South-  Tenn.  460,  58  S.  W.  861,  51  LJI.A. 
ern  Ry.  Co.  v.  Lee,  101  S.  W.  307,  30  886;  Houston  &  T.  Ry.  Co.  r.  Moore, 
Ky.  L.  Rep.  1360,  10  L.R.A.(N.S.)  49  Tei.  31,  30  Am.  Rep.  98. 

837:  Deuison  &  S.  R.  Co.  v.  Carter, 
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where  the  conductor  accepts  the  regular  fare  for  passage,^'  or  where 
the  peraon  being  carried  pays  a  brakeman,**  or  where  he  rides  under 
an  agreement  with  the  employees  to  work  his  passage,'*  in  the  absence 
of  proof  of  a  custom  by  which  persons  were  permitted  to  ride  in  con- 
sideration of  services  performed  by  them.'*  While  it  has  been  held 
that  conductors  on  freight  tnina  ordinarily  have  no  authority  to 
accept  passengers,"  yet  there  are  numerous  decisions  to  the  eflfect 
that  where  freight  traffic  is  not  entirely  separated  from  passenger 
traffic,  a  person  who,  wiUiout  knowledge  of  the  company's  regulations 
to  the  contrary,  gets  in  a  passenger  car  attached  to  a  freight  train, 
£uid  who  is  allowed  by  the  conductor  to  ride  therein,  is  to  Ije  regarded 
as  a  passenger,  and  the  company  is  liable  to  him  as  such,  even  though 
the  rules  of  the  company  forbade  the  carrying  of  passengers  on  that 
particular  train,'"  and  tiiough  no  fare  has  been  paid."  And  there 
are  cases  to  the  effect  that  one  allowed  to  ride  on  a  special  freight 
train,  who  has  no  notice  of  any  want  of  authority  on  the  part  of  the 
conductor  to  grant  the  permission,  whether  he  pays  fare  or  not,  in 
the  absence  of  collusion  between  him  and  the  conductor  to  defraud 
the  company  of  its  fare,  becomes  a  passenger,  and  as  such  is  entitled 
to  have  the  train  on  which  he  travels  managed  with  the  care  that 
is  due  from  a  common  carrier  to  passengers  on  a  train  of  that  char- 
acter,*" and  that  it  is  within  the  authority  of  the  conductor  of  a  freight 
train,  having  entire  charge  thereof,  notwithstanding  he  is  forbidden 


22  A.  S.  B.  729  note;  Aim.  Cas.  (N.S.)  162;  Files  v.  Boston  &  A.  R. 
1913E  575  note.  Co.,  149  Moss.  204,  21  N.  E.  311,  14 

As  to  passengers  on  frei^  trains,  A.  S.  R.  411;  Eaton  v.  Delaware,  L, 
generally,  see  supra,  par.  479.  &  W.  R.  Co.,  57  N.  Y.  382,  15  Am. 

13.  9  Ann.  Cas.  541  note.  Rep.  513;  Baltimore  &  0.  S.  W.  Ry. 

14.  Mendenhall  v.  Atchison,  T.  ft  8.  v.  Cox,  66  Ohio  St.  276,  64  N.  E.  119, 
F.  R.  Co.,  66  Kan.  438,  71  Pac.  846,  90  A.  8.  R.  583. 

97  A.  8.  R.  380,  61LJI.A.  120;  O'Don-  18.  Hanson  v.  Mansfield  Ry.  ft 
nell  V.  Kansas  City,  St.  L.  ft  G.  B.  Transp.  Co.,  38  La.  Ann.  Ill,  58  Am. 
Co.,  197  Mo.  110,  95  S.  W.  196,  114  Rep.  267;  Dunn  v.  Grand  Trunk  Ry. 
A.  S.  R.  753.  Co.,  58  Me.  187,  4  Am.  Rep.  267; 

5  L.R.A.(N.S.)  1025  note;  9  Ann.  McGee  v.  Missouri  Pac.  Ry.  Co.,  92 
Cas.  541  note.  Mo.  208,  4  S.  W.  739,  1  A.  S.  R.  706 

16.  Sherman  v.  Hannibal  &  St.  J.  and  note;  Cook  v.  Houston  Direct 
R.  Co.,  72  Mo.  62,  37  Am.  Rep.  423;  Nav.  Co.,  76  Tex.  353,  13  S.  W.  475, 
O'DonneU  v.  Kansas  City,  St.  L.  ft  18  A.  S.  R.  52;  Lucas  v.  Milwaukee  & 
C.  R.  Co.,  197  Mo.  110,  95  S.  W.  196,  St.  P.  Ry.  Co.,  33  Wis,  41,  14  Am. 
114  A.  S.  R.  753.  Rep.  735. 

5  L.RjV.(N.S.)  1026  note;  9  Ann.  9  Ann.  Cas.  541  note.  And  see 
Cas.  541  note.  Florida  South.  Ry.  Co..  v.  Hirst,  30 

16.  St.  Louis,  I.  M.  &  S.  R.  Co.  «.  Fia.  1,  11  So.  506,  32  A.  S.  R.  17,  16 
.Tnues,  96  Ark.  558,  132  S.  W.  636,  L.R.A.  631. 

37  L.R.A.(N.S.)  418.  As  to  the  re-  19.  Sherman  v.  Hannibal  &  St.  J. 
qnisites  of  an  effective  custom,  see  R.  Co.,  72  Mo.  62,  37  Am.  Rep.  423. 
Usages  AND  CosTOMS,  20.  Wagner  v.  Missouri  Pac.  Rv. 

17.  Neice  r.  Chicago  &  A.  R.  Co.,  Co.,  97  Mo.  512, 10  S.  W.  486,  3  L.R  A. 
254  111.  595,  98  N.  E.  989,  41  L.R.A.  156. 
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to  carry  passengers  thereon,  to  permit  a  person  to  ride  on  such  train, 
even  without  the  payment  of  fare,  and  that  the  company  will  be 
liable  for  injuries  resulting  to  such  a  person  from  lack  of  ordinary 
care  on  the  part  of  its  employees.*  Under  statutes  requiring  rail- 
road companies  to  carry  passengers  on  certain  freight  trains,  a  rail- 
road company  is  liable  as  to  a  passenger  to  a  person  who  has  been  per- 
mitted by  the  conductor  to  board  a  freight  train,  and  who  has  paid 
fare  upon  demand.'  While  permission  to  ride  on  a  freight  train  or 
locomotive  given  by  subordinate  agents  such  as  the  conductor  or  en- 
gineer will  not  ordinarily  suffice  to  constitute  a  person  to  whom  per- 
mission is  thus  given  a  passenger,  yet  the  weight  of  authority  is  in 
favor  of  the  proposition  that  the  consent  of  such  employee  is  si^eient 
to  require  the  exercise  of  ordinary  care  by  the  employer  even  though 
it  does  not  demand  the  highest  practicable  degree  of  care  such  as  a 
carrier  owes  to  a  passenger.  The  tendency  of  the  courts  is  to  hold 
that  a  person  riding  on  a  train  other  than  a  passenger  train  with 
the  consent  of  those  in  charge,  although  against  the  rules  of  the  com- 
pany of  which  he  is  ignorant,  is  to  be  deemed  a  licensee  rather  than 
a  trespasser,'  and  the  company  is  liable  for  wanton  or  wilful  injury 
inflicted  by  it  on  such  a  person  *  The  employees  of  a  company 
operating  a  freight  boat,  who  are  expressly  forbidden  to  carry  pas- 
sengers upon  it,  have  no  authority  to  bind  the  company  by  contract 
to  carry  passengers It  has  been  held  frequently  that  one  who  rides 
upon  a  locomotive,  with  the  permission  of  the  engineer  having  charge 
thereof,  in  violation  of  the  railroad  company's  rules,  is  not  a  passenger 
to  whom  the  company  is  liable  as  such,*  and  that  neither  the  conductor 
nor  engineer  or  flreman  of  a  train,  nor  the  master  mechanic  of  a  rail- 
road, has  the  implied  authority  to  invite  a  person  to  ride  in  the  cab  of 
a  locomotive  without  paying  fare.^  According  to  some  authorities, 
however,  where  the  conductor  has  given  permission,  or,  knowing  the 
person  was  upon  the  engine  suffered  him  to  remain  there,  it  may  be 
considered  the  act  of  the  company  as  the  conductor  has  control  of  the 
entire  train.'   The  general  rule  just  stated  as  to  persons  riding  on 

37  L.R.A.(K.S.)  423  note.  6.  61  A.  S.  R.  84  note;  37  L.R.A. 

1.  Whitehead  v.  St.  Loais,  I.  M.  &  (N.S.)  426  note;  9  Ann.  Cas.  541  note. 
S.  Ry.  Co.,  99  Mo.  263,  H  S.  W.  7.  Clark  v.  Colorado  &  N.  W.  R. 
751,  6  L.R.A.  409  and  note.  Co.,  165  Fed.  408,  91  C.  C.  A.  358, 

2.  9  Ann.  Cas.  541  note.  19  L.R.A.(N.S.)  988;  FUes  v.  Boston 

3.  Orimshaw  v.  Lake  Shore  &  M.  &  A.  R.  Co.,  149  Moss.  204,  21  N.  E. 
S.  R.  Co.,  205  N.  Y.  371,  98  N.  E,  3U,  14  A.  S.  R.  411;  Woolsey  r.  Chi- 
762,  Ann.  Cas.  1913E  571  and  note,  cago,  B.  &  Q.  R.  Co.,  39  Neb.  798,  58 
40  L.R.A.(N.S.)  563.  N.  W.  444,  25  L.R.A.  79;  and  see 

4.  9  Ann.  Cas.  541  note.  And  see  Florida  South.  Ry.  Co.  v.  Hirst,  30 
infra,  par.  501.  Fla.  1,  11  So.  506,  32  A.  S.  R.  17, 

6.  Cook  V.  Houston  Direct  Nav.  Co.,  16  L.R.A.  631. 
76  Tex.  353,  13  S.  W.  556,  18  A.  S.     8.  52  Am.  Rep.  436  note. 
R.  52  and  note. 
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freight  trains  by  invitation  or  permission  of  employees  is  the  same  in 
respect  to  persons  riding  under  the  same  conditions,  on  construction 
trains/  or  logging  trains,'"  but  it  has  been  held  that  the  fact  that  the 
conductor  of  a  construction  train  may  have  carried  passengers  without 
authority  from  the  company,  and  contrary  to  instructions  given  him, 
does  not  relieve  the  company  from  liability  for  its  failure  to  exercise 
due  care  toward  the  persons  so  received  as  passengers,  unless  it  appears 
that  such  persons  knew  they  were  riding  in  violation  of  the  rules  of  the 
company,  and  that  they  wilfully  joined  with  the  conductor  in  commit- 
ting a  wrong  against  the  company,'*  and  where  it  is  customary  to  carry 
passengers  on  construction  or  work  trains,  persons  who  have  no  knowl- 
edge of  the  rules  of  the  company  to  the  contrary  have  a  right  to  assume 
that  permission  granted  by  the  conductor  to  ride  on  such  trains  is 
within  the  scope  of  his  authority  as  manager  of  the  train.'*  In  the 
absence  of  proof  that  a  railroad  company  is  accustomed  to  cany  pas- 
sengers upon  hand  cars,  one  who  is  carried  upon  such  car  by  permis- 
sion or  invitation  of  an  employee  of  the  company  is  not  to  be  deemed 
a  passenger,  and  as  such  entitled  to  recover  for  injuries  sustained 
through  the  negligence  of  the  carrier,**  and  the  custom  of  a  section 
foreman  of  a  railroad  company  for  several  years  to  permit  persons  to 
ride  on  hand  cars  after  working  hours,  contrary  to  the  rules  of  the 
company,  and  without  the  knowledge  of  its  officers,  does  not  give  a 
person  so  carried  the  rights  of  a  passenger,  so  as  to  permit  him  to  re- 
cover as  such  in  case  of  injury  through  collision  between  the  car  on 
which  he  is  riding  and  another  car.'*  There  are,  however,  instances 
in  which  a  railroad  company  has  been  held  liable  for  an  injury  to 
a  child  while  riding  on  a  hand  car  in  violation  of  the  rules  of  the 
company,  but  upon  the  invitation  of  those  in  charge.'*  In  an  ac- 
tion against  a  railroad  company  for  injuries  sustained  while  riding 
as  a  passenger  on  a  hand  car  under  invitation  of  an  employee  of  the 
company,  it  is  error  to  charge  as  matter  of  law,  in  the  face  of  evidence 
to  the  contrary,  that  the  act  of  the  employee  was  the  act  of  the  com- 
pany.   Such  question  should  be  left  to  the  jury.'* 


9.  Rosenbaam  v.  St.  Paul  &  D.  R. 
Co.,  38  Minn.  173,  36  N.  W.  447,  8 
A.  S.  R.  653. 

37  L.R.A.(N.S.)  426-427  note;  9 
Ann.  Cas.  542  note. 

10.  Harvey  ti.  Deep  River  Logging 
Co.,  49  Ore.  583,  90  Pac.  501,  12 
L.R.A.(N.S.)  131  and  note. 

11.  9  Ann.  Cas.  542  note. 

12.  37  L.R.A.(N.S.)  427  note. 

13.  Houston,  C.  A.  &  N.  Ry.  Co.  «. 
BoUing,  59  Ark.  395,  27  S.  W.  492, 
43  Am.  St.  Rep.  38,  27  L.R.A.  190; 
Dougherty  v.  Chicago,  M.  &  St.  P. 


R.  Co.,  137  la.  257,  114  N.  W.  902, 
126  A.  S.  R.  282,  14  L.R.A.(N.S.) 
590;  Hoar  e.  Maine  Cent.  R.  Co.,  70 
Me.  65,  35  Am.  Rep.  299;  Interna- 
tional &  G.  N.  R.  Co.  V.  Cock,  68  Tei. 
713,  5  S.  "W.  635,  2  A.  S.  R.  521. 

2  A.  S.  R.  524  note;  37  L.R.A.(N.S.) 
428  note;  5  Ann.  Cas.  45  note. 

14.  Cleveland  v.  Pine  Bluff,  A.  River 
Ry.  Co.,  107  Ark.  93,  154  S.  W.  191, 
44  L.R.A.(N.S.)  687. 

16.  37  L.R.A.(N.S.)  428  note.  But 
see  9  Ann.  Cas.  963  note. 

16.  International  ft  Q.  N.  R.  Co. 
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Evidence  of  Existence  of  Relation 

487.  Presumptloiis  and  Burden  of  Proof.— While  in  an  action  for 

injuries  sustained  by  reason  of  the  negligence  of  a  carrier  of  passengers 
where  it  is  sought  to  impose  upon  the  carrier  the  liability  arising  by 
reason  of  its  relation  as  a  carrier  to  the  plaintiff  as  a  passenger,  the 
burden  is  on  the  plaintiff  to  prove  that  he  was  a  passenger,"  yet  a 
presumption  in  favor  of  or  against  the  claim  of  the  plaintiff  to  the 
rights  and  privileges  of  a  passenger  usually  if  not  always  arises  from 
the  circumstances  under  which  the  alleged  cause  of  action  arose. 
Thus,  whenever  a  person  who  desires  to  become  a  passenger  does  alt 
that  the  law  and  the  rules  of  the  carrier  require  of  him  for  that  pur- 
pose, it  will  be  presumed  that  the  carrier  has  given  its  consent,  and 
that  the  requisite  contract  has  been  made;  for  in  such  a  case  the  car- 
rier could  not  legally  withhold  its  consent**  But  whenever  it  is  shown 
that  such  person  has  not  done  what  is  required  of  him,  no  contract 
will  be  presumed.  It  will  then  devolve  upon  him  to  show  affirmative- 
ly that  a  contract  has  been  made — to  show  affirmatively  that  the  con- 
sent of  the  carrier  has  been  given.*'  Every  one  not  connected  with 
the  carrier  and  traveling  openly  by  a  passenger  conveyance,  Ls  pre- 
sumed prima  facie  to  be  there  lawfully  as  a  passenger,  having  paid,  or 
being  liable  when  called  on  to  pay,  his  fare,  and  the  onus  is  upon  the 
carrier  to  prove  affirmatively  that  he  was  a  trespasser.**  On  the  other 
hand,  as  regards  a  person  not  in  the  service  of  the  carrier  and  riding 
upon  a  train  not  designed  for  the  transportation  of  passengers,  the 
presumption  of  law  is  that  he  is  not  a  passenger  and  not  lawfully  on 
the  train,  and  no  Hability  for  negligence  can  be  imposed  upon  the 
'  earner  as  to  him,  unless  the  special  circumstances  of  the  case  rebut  this 
piesumptionA   While,  as  has  been  seen,  one  is  not  entitled  to  the 

V.  Cook,  68  Tex.  713,  5  S.  W.  635,  2  A.  S.  B.  360;  Anderson  v.  Missouri 
A.  S.  R.  521  and  note.  Pac.  R.  Co.,  196  Mo.  442, 93  S.  W.  394, 

17.  Lincoln  Traction  Co.  v.  Webb,  113  A.  S.  R.  748;  Pennsyivania  R.  Co, 
73  Neb.  136,  102  N.  W.  258,  119  A.  v.  Books,  57  Pa.  St.  339,  98  Am.  Dee. 
S.  R.  879.  229;  Creed  v.  Pennsylvania  R.  Co.,  86 

18.  Illinois  Cent.  R.  Co.  v.  O'Keefe,  Pa.  St.  139,  27  Am.  Rep.  693;  CbatU- 
168  111.  115,  48  N.  B.  294,  61  A.  S.  R.  nooga  Rapid  Transit  Go.  v.  VenaUe, 
68  and  note,  39  L.R.A.  148;  Union  105  Tenn.  460,  58  S.  W.  861,  51 
Pac.  Ry.  Co.  v.  Nichols,  8  Kan.  505,  L.R.A.  886;  QUlingham  v.  Ohio  River 
12  Am.  Rep.  475.  R.  Co.,  35  W.  Va.  588,  14  S.  E.  243, 

82  Am.  Dee.  293  note.  29  A.  S.  R.  827,  14  L.R.A.  798;  Fer- 

19;  Union  Pac.  Ry.  Co.  v.  Nichols,  guson  v.  Truax,  132  Wis.  478,  110  N. 

8  Kan.  505,  12  Am.  Rep.  475.  W.  395,  111  N.  W.  657,  112  N.  W. 

20.  Hanson    v.    Mansfield    Ry.    &  513,  13  Ann.  Cas.  1092,  14  L.R.A. 

Transp.  Co.,  38  La.  Ann.  Ill,  58  Am.  (N.S.)  350. 

Rep.  162;  Dunn  v.  Grand  Trunk  Ry.  61  A.  S.  R.  78  note;  37  L.R.A. 

Co.  of  Canada,  58  Me.  187,  4  Am.  Rep.  (N.S.)  419  note. 

267;  Reynolds  v.  St.  Louis  Transit  1.  Eaton  v.  Delaware,  L.  &  W.  R. 

Co..  189  Mo,  408,  88  S.  W.  50,  107  Co.,  57  N.  Y.  382,  15  Am.  Rep.  513. 
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rightB  and  privileges  of  a  passenger,  when  traveling  on  a  ticket  or  pass 
under  which  he  has  no  right  to  transportation  *  yet  in  such  cases  the 
usual  rule  applies  that  the  presumption  is  always  in  favor  of  honesty 
and  fair  dealing,  and  he  who  asserts  the  contrary  must  prove  it Thus, 
for  instance,  where  on  the  person  of  a  passenger  killed  by  the  negli- 
gence of  a  railway  company,  are  found  a  non-transferable  pass  issued 
to  another  person,  and  a  conductor's  check,  it  has  been  held  that  it 
must  be  presumed  that  he  was  a  lawful  passenger  * 

488.  Province  of  Court  and  Jury.— The  question  whether  one  is  a 
passenger  is  one  of  mixed  law  and  fact »  What  facts  will  create  the 
contract  relation  of  carrier  and  passenger  is  a  question  of  law,'  but 
the  existence  or  nonexistence  of  such  facts  in  each  particular  case  is, 
where  there  is  a  conflict  of  evidence  on  the  point,  a  question  of  fact 
to  be  determined  by  the  jury,  and  not  one  of  law  to  be  passed  upon  by 
the  court.'  Where,  however,  there  is  no  conflict  in  the  evidence,  the 
question  whether  the  plaintiff  was  a  passenger  is  purely  a  question  of 
law.^  Thus,  the  question  as  to  the  effect  of  an  agreement  by  a  conduc- 
tor to  carry  the  plaintiff  upon  a  freight  train,  there  being  no  uncertain- 
ty as  to  the  terms  or  legal  signification  of  such  agreement,  is  for  the 
court* 


IneepHon,  DuraHon  and  Termination  of  Relation 

489.  In  General. — While  the  doctrine  is  quite  generally  established 
that  a  person  may  become  a  passenger  before  the  transportation  has 
actually  commenced  and  even  before  he  has  entered  the  carrier's  con- 


82  Am.  Dee.  293  note;  61  A.  S.  R.  Chesapeake  &  O.  R.  Co.,  71  W.  Va. 
78  note.  And  see  Bupra,  par.  478,  664,  77  S.  E.  285,  43  L.R.A.(N.S.) 
479.  999. 

2.  See  supra,  par.  474.  7.  Hogner  v.  Boston  Elevated  R. 

3.  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Co.,  198  Mass.  260,  84  N.  E.  464,  15 
Thompson,  107  Ind.  442,  8  N.  E.  18,  L.R.A.(N.S.)  960;  Higley  v.  GUmer, 
9  N.  E.  357,  57  Am.  Rep.  120.  3  Mont.  90,  35  Am.  Rep.  450;  Arnold 

4.  Louisville,  N.  A.  &  C.  Ry.  Co.  tj.  v.  Pennsylvania  R.  Co.,  115  Pa.  St. 
Thompson,  107  Ind.  442,  8  N.  E.  18,  135,  8  Atl.  213,  2  A.  S.  R.  542;  In- 
9  N.  E.  357,  57  Am.  Rep.  120.  ternational  &  G.  N.  R.  Co.  v.  Cock, 

5.  Ball  V.  Mobile  Light  &  Power  Co.,  68  Tex.  713,  2  A.  S.  R.  521  and  note; 
146  Ala.  309,  39  So.  584,  9  Ann.  Cas.  Layne  v.  Chesapeake  &  O.  R.  Co.,  68 
962,  119  A.  S.  R.  32;  St.  Louis  &  S.  W.  Va.  213,  69  S.  E.  700,  31  L.R.A. 
F.  R.  Co.  V.  Sanderson,  99  Miss.  148,  (N.S.)  414;  Ferguson  v.  Truax,  132 
54  So.  885,  46  L.R.A.(N.S.)  352;  Hig-  Wis.  478,  110  N.  W.  395,  111  N.  W. 
ley  V.  Gilmer,  3  Mont.  90,  35  Am.  Rep.  657,  112  N.  W.  513,  13  Ann.  Cas. 
450.  1092,  14  L.R.A.(N.S.)  350. 

6.  Illinois  Cent.  R.  Co.  v.  O'Keefe,  8.  Union  Pac.  Ry.  Co.  v.  Nichols, 
168  lU.  115,  48  N.  E.  294,  61  A.  S.  8  Kan.  505,  12  Am.  Rep.  475. 

R.  68,  39  L.R.A.  148;  Chicago  &  E.  9.  Vassar  v.  Atlantic  Coast  Line  R. 
I.  R.  Co.  V.  Jennings,  190  III.  378,  60  Co.,  142  N.  C.  68,  54  S.  E.  849,  9 
N.  E.  818,  54  L.R.A.  827:  Kidwell  r.  Ann.  Gas.  535,  7  L.BJL.(N.S.)  950. 
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veyance,*"  yet  it  is  equally  well  settled  that  before  a  peraon  can  be- 
come a  passenger,  he  must  offer  to  become  one,  and  this  offer  must 
be  accepted  by  the  carrier.**  The  relation  may  be  said  to  arise  when 
the  intending  passenger  places  himself  under  the  control  of  the  car^ 
rier,  with  the  intention  of  becoming  a  passenger,  and  he  ia  expressly 
or  impliedly  accepted  as  such  by  the  carrier,**  or,  as  it  is  sometimes 
stated,  when  he  has  made  a  contract  for  passage  upon  a  vehicle  of  the 
carrier,  and  has  presented  himself  at  the  proper  place  to  be  transport- 
ed.** The  purchase  of  a  ticket  is  not  essential  to  the  existence  of  the 
relation  of  carrier  and  passenger,  though  it  may  be  considered  as  one 
among  other  elements  entering  into  the  inception  of  such  relation,'* 
and  a  person  who  enters  a  ticket  office  of  a  railroad  company  to  buy  a 
ticket  has  been  held  to  be  entitled  to  protection  as  a  passenger,  though 
the  agent  refuses  to  sell  him  one.^'  There  is  rarely  any  formal  act 
of  delivery  of  one's  person  into  the  care  of  the  carrier,  or  of  acceptance 
by  the  carrier  of  one  who  presents  himself  for  transportation,  and  so 
the  existence  of  the  relation  of  passenger  and  carrier  is  commonly  to 
be  implied  from  circumstances.  These  circumstances  must  be  such 
as  to  warrant  an  implication  that  the  one  has  offered  himself  to  be 
carried  on  a  trip  about  to  be  made,  and  that  the  other  has  accepted 
his  offer.**    But  however  shown,  it  must  appear  at  least  that  the  pas- 


10.  61  A.  S.  R.  76,  80  note;  24  148  Mass.  207,  19  N.  E.  373,  12  A. 
L.R.A.  521  note.  S.  R.  541,  2  L.R.A.  83;  Hogner  v. 

11.  Robertson  v.  Boston  &  N.  St.  R.  Boston  Klevated  R.  Co.,  198  Mass.  260, 
Co.,  190  Mass.  108,  76  N.  E.  513,  112  84  N.  E.  464,  15  L.R.A.(N.S.)  960. 
A.  S.  R.  314,  3  L.R.A.(N.S.)  588  and  14.  Messenger  v.  Valley  City  St.  & 
note;  Higiey  v.  QUmer,  3  Mont.  90,  I.  R.  Co.,  20  N.  D.  82,  128  N.  W. 
35  Am.  Rep.  450;  Ferguson  v.  Truax,  1023,  32  L.R.A.(N.S.)  881;  Barker  v. 
132  Wis.  478,  110  N.  W.  395,  111  N.  Ohio  River  R.  Co.,  51  W.  Va.  423,  41 
W.  657,  112  N.  W.  513,  13  Ann.  Cas.  S.  E.  148,  90  A.  S.  R.  808;  KidweU 
1092,  14  L.R.A.(N.S.)  350.  r.  Chesapeake  &  0.  R.  Co.,  71  "W.  Va. 

12.  Gardner  «.  New  Haven  &  North-  664,  77  S.  E.  285,  43  L.R.A.(N.S.) 
ampton  Co.,  51  Conn.  143,  50  Am.  999  and  note. 

Rep.  12;  Donovan  v.  Hartford  St.  Ry.  61  A.  S.  E.  76,  80  note;  7  LJIJl. 
Co.,  65  Conn.  201,  32  Atl.  350,  29  688  note;  24  L.R.A.  521  note.  And 
L.R.A.  297;  Illinois  Cent.  R.  Co.  v.  see  supra,  par.  473.  But  see  Indiana 
O'Keefe,  168  lU.  115,  48  N.  E.  294,  Cent.  Ry.  Co.  v.  Hudelson,  13  Ind. 
61  A.  S.  R.  68  and  note,  39  L.R.A.  325,  74  Am.  Deo.  254. 
148;  Chicago  &  E.  R.  Co.  v.  Field,  16.  61  A.  S.  R.  80  note. 
7  Ind.  App.  172,  34  N.  E.  406,  52  A.  16.  Southern  R.  Co.  v.  Johnson,  144 
S.  B.  444;  Cincinnati  N.  0.  &  T.  P.  Ala.  361,  39  So.  376, 113  A.  S.  B.  48; 
R.  Co.  t>.  Raine,  130  Ky.  454,  113  S.  Webster  «.  Fitchburg  R.  Co.,  161  Mass. 
W.  495,  132  A.  S.  R.  400,  19  L.R.A.  298,  37  N.  E.  165,  24  LJUl.  521j 
(N.S.)  753;  Johns  v.  Charlotte,  C.  &  Kidweil  v.  Chesapeake  &  0.  R.  Co.,  71 
A.  R.  Co.,  39  S.  C.  162,  17  S.  E.  698,  W.  Va.  664,  77  S.  E.  285,  43  L.RJL 
39  A.  S.  R.  709,  20  L.R.A.  520;  Kid-  (N.S.)  999  and  note;  Karr  v.  Mil- 
well  V.  Chesapeake  &  O.  R.  Co.,  71  W.  waukee  Light,  Heat  &  Traction  Co., 
Va.  664,  77  S.  E.  285,  43  L.R.A.  132  Wis.  662,  113  N.  W.  62,  122  A. 
(N.S.)  999  and  note.  S.  R.  1017,  13  L.B.A.(N.S.)  283. 

13.  Dodge  V.  Boston  &  B.  S.  S.  Co., 
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senger  has  offered  himself  and  has  been  accepted.  It  is  not  enough 
that  he  has  offered  himself.  The  acceptance  by  the  carrier  is  needed. 
It  is  true  that  the  carrier  oug^t  to  consent  where  there  is  no  reason- 
able objection.  Still  it  does  not  necessarily  follow  that  it  has  consent- 
ed or  will  consent  in  any  given  case.  For  no  good  reason,  it  may  de- 
cline to  accept  the  offered  passenger;  and  in  such  case  he  cannot  be-, 
come  a  passenger  by  forcing  his  way  upon  the  car  against  the  will 
of  the  carrier.  His  remedy  is  by  way  of  damages  for  the  unwar- 
rantable exclusion.*'  A  mere  contract  for  future  transportation 
does  not  create  the  relation,'®  and  the  fact  that  one  holds  a  free 
pass  over  a  route  or  has  purchased  a  ticket  does  not  make  him  a  pas- 
senger unless  he  comes  under  the  charge  of  the  carrier,  and  is  accepted 
for  carriage  by  virtue  of  it.*'  The  relation  of  carrier  and  passenger, 
when  established,  does  not  terminate  until  the  passenger  has  reached 
his  destination,  alighted  from  the  vehicle  on  which  he  has  been  riding 
and,  as  usually  held,  has  had  a  reasonable  time  within  which  to  leave 
the  place  where  passengers  are  discharged,***  unless,  by  some  act  not 
attributable  to  the  carrier  the  relation  ceases.* 

490.  Manner  and  Place  of  Presentation  for  Transportation. — ^It  is 
the  general  rule  that  to  acquire  the  rights  of  a  passenger  the  person  in- 
tending to  become  such  must  present  himself  at  the  proper  time,  and 


17.  lUinois  Cent.  R.  Co.  v.  CPKeefe,  659,  75  N.  E.  282,  112  A.  8.  B.  255, 
168  111.  115,  48  N.  E.  294,  61  A.  S.  R.  6  Ann.  Cas.  1032  and  note,  2  L.R.A. 
68,  39  L.B.A.  148;  Hogner  v.  Boston  (N.S.)  872;  Chicago,  R.  I.  &  P.  R. 
Elevated  R.  Co.,  198  Mass.  260,  84  N.  Co.  v.  Wimmer,  72  Kan.  566,  84  Pac. 
E.  464,  15  L.R.A.(N.S.)  960  and  378,  7  Ann.  Cas.  756,  4  L.R.A.(N.S.) 
Dote.  140  and  note;  Dodge  v.  Boston  &  B. 

18.  Donovan  «.  Hartford  St.  Ry.  S.  S.  Co.,  148  Mass.  207,  19  N.  E. 
Co.,  65  Conn.  201,  32  Atl.  350,  29  373,  12  A.  S.  R.  541,  2  L.R.A.  83; 
L.R.A.  297;  Duchemin  v.  Boston  Ele-  Johnson  v.  Winona  &  St.  P.  R.  Co., 
vated  R.  Co.,  186  Mass.  353,  71  N.  11  Minn.  296,  88  Am.  Dec.  83;  Hurt 
E.  780,  104  A.  S.  R.  580  and  note,  e.  St.  Louis,  I.  M.  &  S.  Rv.  Co.,  94 
1  Ann.  Cas.  603,  66  L.RA.  980.         Mo.  255,  7  S.  W.  1,  4  A.  S.  R.  374; 

118  A.  S.  R.  463  note.  Fremont,  E.  &  M.  V,  R.  Co,  v.  Hag- 

19.  IllinoiB  Cent.  R.  Co.  v.  CKeefe,  blad,  72  Neb.  773,  101  N.  W.  1033, 
168  III.  115,  48  K.  K.  294,  01  A.  S.  R.  106  N.  W.  1041,  9  Ann.  Cas.  1096 
68,  39  L.RA.  148;  Chieago  &  E.  I.  R.  and  note,  4  L.R.A.(N.S.)  254;  Hans- 
Co.  V.  Jennings,  190  HI.  478,  60  N.  £.  ley  v.  Jamesville  &  W..  R.  Co.,  115  N. 
818,  54  L.R.A.  827;  Warr«n  v.  Fitch-  C.  602,  20  S.  E.  528,  44  A.  S.  R.  474, 
bnrg  R.  Co.,  8  AUen  (Mass.)  227,  85  82  L.R.A.  543;  NeviUe  v.  Soathem 
Am.  Dee.  700;  Webster  v.  Fitehborg  Ry.  Co.,  126  Tenn.  06, 146  S.  W.  846, 
R.  Co.,  161  Mass.  298,  37  N.  E.  163,  40  L.RA.(N.S.)  995. 

24  L.RA.  521  and  note;  Kidwell  v.     85  Am.  Dee.  707  note;  61  A.  S.  R. 
Chesapeake  &  O.  R.  Co.,  71  W.  Va.  75  note;  19  Ann.  Cas.  1020  note.  And 
664,  77  S.  E.  285,  43  L.R.A(N.S.)  see  infra,  par.  497. 
999  and  note.  1.  Fremont  E.  &  M.  V.  R.  Go.  v. 

20.  New  York,  C.  &  St.  L.  Ry.  Co.  Hagblad,  72  Neb.  773, 101  N.  W.  1033, 
«.  Doane,  115  Ind.  435, 17  N.  £.  913,  106  N.  W.  1041,  0  Ann.  Cas.  1096  and 
7  A.  S.  R.  451,  1  L.RA.  157;  Glenn  note,  4  L.RA.(N.S.)  254  and  note. 
V.  Lake  Erie  &  W.  R.  Co.,  165  Ind. 
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in  the  proper  manner,  and  at  some  place  under  the  control  of  the 
carrier  and  provided  for  passengers,  if  such  place  there  be,  so  that  the 
earlier  may  exercise  the  high  degree  of  care  exacted  from  it*  Wliile 
the  carrier  may  be  liable  in  many  cases  to  persons  not  presenting  them- 
selves for  transportation  at  a  proper  place  and  in  a  proper  manner,  and 
therefore  not  to  be  regarded  as  passengers,  yet  such  liability  must  de- 
pend on  the  rule  as  to  negligence  toward  mere  licensees  or  tres- 
passers.' Thus,  for  instance,  a  person  who  is  running  toward  the 
station,  but  who  has  not  yet  reached  it,  is  not  a  passenger,  as  he  has  not 
yet  done  anything  toward  placing  himself  in  the  care  of  the  carrier, 
nor  is  one  a  passenger  who  is  approaching  the  carrier's  depot  by 
climbing  over  a  train.*  A  person  does  not  become  a  passenger  because 
he  has  previously  obtained  a  ticket  and  is  on  the  premises  of  a  railroad 
company  designated  for  the  use  of  passengers  and  is  about  to  take  & 
train,  where  he  is  running  from  the  direction  of  a  public  street" across 
the  premises  outside  the  station  to  catch  a  train  about  to  start,  and  is 
struck  while  crossing  a  track  by  an  incoming  train And  one  holding 
a  mileage  ticket,  who,  with  intent  to  board  a  train  standing  on  a  siding 
near  the  station,  without  going  to  the  station,  is  compelled  to  cross 
the  main  line,  is  not  a  passenger  to  whom  the  railroad  company  owes 
extraordinary  care  or  diligence,  but  is  entiUed  only  to  ordinary  care 
as  one  of  the  general  public,  if  he  has  done  nothing  to  notify  any  of 
the  officers  or  agents  of  the  defendant  company  that  he  is  a  prospective 
passenger.*  The  mere  fact  that  one  boarded  a  train  at  a  stopping 
place  not  a  station,  and  where  no  invitation  was  held  out  to  take 
trains,  but  where  tiiey  were  permitted  to  be  taken,  will  not  prevent 
the  establishment  of  the  relation  of  a  passenger  as  to  such  person, 
where  he  has  safely  entered  a  passenger  car  of  the  train  with  the  in- 
tention of  becoming  a  passenger.'  Though  in  all  cases  there  must  be 
an  acceptcmce  by  the  carrier  before  the  person  who  offers  himself  be- 
comes a  passenger,  yet  the  principle  as  applied  to  those  who  offer  them- 
selves for  transportation  by  railroads,  whose  trains  stop  only  at  fixed 
stations,  where  the  carrier  only  holds  itself  out  to  receive  and  trans- 
port as  passengers  those  who  present  themselves  in  the  usual  way,  has 
not  been  held  applicable  to  passenger  upon  street  railways,  unless,  at 

2.  Chicago  &  E.  I.  R.  Co.  v.  Jen-  3.  24  L.R.A.  523  note, 

nings,  190  111.  478,  60  N.  E.  818,  54  4.  9  Ann.  Gas.  1104  note. 

L.R.A.  827;  Illinois  Cent.  R.  Co.  v.  5.  Webster  u.  Fitchbnrg  R.  Co.,  161 

Laloge,  113  Ky.  896,  69  S.  W.  795,  62  Mass.  298,  37  N.  E.  165,  24  L.R^ 

L.R.A.  405;  Buman  v.  Michigan  Cent.  521. 

R.  Co.,  168  Mieh.  651,  134  N.  W.  072,  6.  Southern  Ry.  Co.  tj.  Smith,  86 

Ann.  Cfls.  1913D  107;  Mitchell  v.  Au-  Fed.  292,  52  U.  S.  App.  708,  30  C, 

gusta  &  A.  R.  Co.,  87  S.  C.  375,  69  C.  A.  58,  40  L.R.A.  746. 

S.  E.  664,  31  L.R.A.(N.S.)  442  and  7.  Dewire  v.  Boston  &  M.  R.  Co^ 

note.  148  Mass.  343,  39  N.  £.  523,  2  LitJL 

24  L.R.A.  523  oote;  4  L.R.A.(N.S.)  166  and  note. 
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least,  it  appeals  thai  the  operating  company  makes  a  rule  that  pas- 
sengers will  not  be  taken  on  except  at  designated  places.^  Even  in 
the  case  of  these  vehicles,  however,  the  person  desiring  transportation 
must  present  himself  for  transportation  in  such  manner  as  will  neces- 
sarily imply  an  acceptance  of  him  as  a  passenger  by  the  carrier  * 
Thus,  a  person  stepping  upon  the  running  board  of  a  moving  street 
car  does  not  become  a  passenger  unless  he  is  recognized  by  the  servants 
of  the  company  as  such.'^  So,  a  person  may  be  found  not  to  have  be- 
come a  passenger  on  a  street  car  where,  having  swung  himself  onto  the 
step  while  the  car  was  in  motion,  the  conductor  refused  to  accept  him 
as  a  passenger  unless  he  got  inside  the  car.'* 

491.  Persons  on  Carrier's  Premises  Awaiting  Transportation. — 
In  the  case  of  carriers  having  accommodations  expressly  for  the  use 
of  persons  intending  to  take  passage,  a  person  who  is  rightfully  upon 
such  premises  with  the  intention  of  traveling  upon  the  carrier's  mean.s 
of  conveyance  may  well  be  deemed  to  have  so  far  put  himself  under 
the  control  of  the  carrier  as  to  be  entitled  to  the  rights  and  privileges 
of  a  passenger,"  and  if  one  goes  upon  the  carrier's  premises,  into  a 
station,  ticket  ofhce,  or  waiting-room,  with  an  intention,  in  good  faith, 
of  becoming  a  passenger,  he  occupies,  ordinarily,  the  status  of  a  pas- 
senger,** provided  his  coming  upon  the  premises  is  within  a  reason- 


8.  Merrill  v.  Eastern  R.  Co.,  139  note;  Chicago  E.  I.  R.  Co.  v.  Jen- 
Mass.  238,  1  N.  E.  548,  52  Am.  Rep.  nings,  190  lU.  478,  60  N.  E.  818,  54 
705;  Lockwood  r.  Boston  Elevated  R.  L.R.A.  827;  Pere  Marquette  R.  Co. 
Co.,  200  Mass.  537,  86  N.  E.  934,  22  w.  Strange,  171  Ind.  160,  84  N.  E.  819, 
L.R.A.(N.S.)  488.  85  N.  E.  1026,  20  LJl.A.(N.S.)  1041; 

9.  1  Ann.  Cas.  606  note.  Dieekmann  v.  Chicago  &  N.  W.  R. 

10.  Lockwood  V,  Boston  Elevated  R.  Co.,  145  la.  250,  121  N.  VT.  676,  139 
Co.,  200  Mass.  537,  86  N.  E.  934,  22  A.  S.  R.  420,  31  L.R.A.(N.S.)  338; 
L.R.A.(N.S.)  488.  Missouri  Pae.  R.  Co.  v.  Noiswan^er, 

11.  Duchemin  v.  Boston  Elevated  R.  41  Kan.  621,  21  Pae.  582,  13  A.  S.  R. 
Co.,  186  Mass.  353,  71  N.  E.  780,  104  304;  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
A.  S.  R.  580,  1  Ann.  Cas.  603  and  Holloway,  71  Kan.  1,  80  Pac.  31,  114 
note,  66  L.R.A.  980;  Hogoer  v.  Bos-  A.  S.  R.  462;  Illinois  Cent.  R.  Co.  v. 
ton  Elevated  R.  Co.,  198  Mass.  260,  Laloge,  113  Ky.  896,  69  S.  W.  795, 
84  N.  E.  464,  15  LJl.A.(N.S.)  960  62  LJI.A.  405;  Bruif  v.  Illinois  Cent, 
and  note.  R.  Co.,   (Ky.)   121  S.  W.  475,  24 

12.  Creamer  v.  West  End  St.  Ry.  L.R.A.(N.S.)  740;  Knight  «.  Portland 
Co.,  156  Mass.  320,  31  N.  E.  391,  32  S.  &  P.  R.  Co.,  56  Me.  234,  96  Am. 
A.  S.  R.  456  and  note,  16  L.RJ^.  Dec.  449;  Rogers  v.  Kennebec  Steam- 
490.  boat  Co.,  86  Me.  261,  29  Atl.  1069, 

13.  Warner  v.  Baltimore  &  0.  R.  25  L.R.A.  491;  Gaynor  v.  Old  Colony 
Co.,  168  U.  S.  339,  18  S.  Ct.  68,  42  &  N.  Ry.  Co.,  100  Mass.  208,  97  Am. 
U.  S.  (L.  ed.)  491;  Chicago,  R.  I.  Dec.  96;  Heinlein  v.  Boston  &  P.  R. 
&  P.  R.  Co.  *.  Stepp,  164  Fed.  785,  Co.,  147  Mass.  136,  16  N.  E.  698,  9 
90  C.  C.  A.  431,  22  L.R.A.(N.S.)  350;  A.  S.  R.  676;  Dodge  v.  Boston  &  B. 
Batten  V.  South  &  N.  A.  R.  Co.,  77  Steamship  Co.,  148  Mass.  207,  19  N. 
Ala.  591,  54  Am.  Rep.  80;  Jaquette  E.  373,  12  A.  S.  B.  541,  2  L.R.A.  83; 
V.  Capital  Traction  Co.,  34  App.  Cas.  Hunt  v.  New  York,  N.  H.  &  H.  R. 
(D.  C.)  41,  25  L.R.A.(NJ3.)  407  and  Co.,  212  Mass.  102,  98  N.  E.  787,  40 
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able  time  b«fore  that  at  which  the  conveyance  of  the  carrier  on  which 

passage  is  to  be  taken  is  scheduled  to  depart."  One  cannot  claim  pro- 
tection as  a  passenger  although  he  has  a  ticket,  if  his  intention  is 
merely  to  leave  at  some  indefinite  time  in  the  future.**  As  to  what  is 
a  reasonable  time  depends^  in  the  absence  of  statutory  provisions,  upon 
the  circumstances, and  is  usually  a  question  for  the  jury.*'  Where, 
however,  by  statute  or  rule  of  the  proper  commission  a  reasonable 
time  is  fixed  during  which  a  station  must  be  open,  that  time  will  be 
regarded  as  the  reasonable  time  within  which  the  intending  pas- 
senger may  be  at  the  station  before  the  departure  of  his  train,  and  en- 
joy the  rights  and  privileges  of  a  passenger."  When  an  intending 
passenger  avails  himself  of  the  convenience  which  the  law  has  es- 
tablished for  his  benefit,  and  which  the  railroad  must  provide,  within 
a  rrasonable  time  before  the  arrival  of  the  train,  his  object  being  to 
facilitate  and  further  his  purpose  to  take  passage,  even  though  it  be 
to  place  his  hand  baggage  in  the  waiting  room  as  a  matter  of  con- 
venience to  himself  and  in  furtherance  of  his  ultimate  object,  such 
person,  while  on  the  depot  grounds  or  in  the  waiting  room,  is  a  pas- 


L.R.A.(N.S.)  778  and  note;  Metealf  v.  9  Anu.  Cas.  1104  note. 
Tazoo  &  M.  y.  R.  Co.,  97  Miss.  455,  14.  Batten  v.  South  &  N.  A.  R.  Co., 
52  So.  333,  28  L.R.A.(N.S.)  311;  Ex-  77  Ala.  591,  54  Am.  Rep.  80;  Illinois 
ton  V.  Central  R.  Co.,  63  N.  J.  L.  356,  Cent.  R.  Co.  v.  Laloge,  113  Ky.  896, 
46  Atl.  1099,  56  LJI.A.  512;  Hansley  69  S.  W.  795,  62  L.RJL.  405;  Hcin- 
ti.  Jamesville  &  W.  R.  Co.,  115  N.  C.  lein  v.  Boston  &  P.  R.  Co.,  147  Mass. 
602,  20  S.  E.  528,  44  A.  S.  R.  474,  32  136,  16  N.  E.  698,  9  A.  S.  R.  676; 
L.R.A.  543;  Phillips  v.  Sonthem  Ry.  Fremont  E.  &  M.  V.  R.  Co.  v.  Hag- 
Co.,  124  N.  C.  123,  32  S.  E.  3S8,  45  blad,  72  Neb.  773,  101  N.  W.  1033, 
LJI.A.  163;  Claik  v.  Durham  Traction  106  N.  W.  1041,  9  Ann.  Cas.  1096  and 
Co.,  138  N.  C.  77,  50  S.  E.  518,  107  note,  4  L.R.A.(N.S.)  254;  PhUIips  e. 
A.  S.  R.  526;  Galebouse  v.  Hinne-  Southern  Ry.  Co.,  124  N.  C.  123,  32 
apoh's  St.  P.  &  S.  S.  M.  R.  Co.,  22  S.  E.  388,  45  L.R.A,  163;  Abbot  v. 
N.  D.  615,  135  N.  W.  189,  47  UR.A.  Oregon  R.  Co.,  46  Ore.  549,  80  Pac. 
(N.S.)  965;  Abbot  v.  Oregon  R.  Co.,  101^  114  A.  S.  R.  885,  7  Ann.  Cas. 
46  Ore.  549,  80  Pae.  1012,  114  A.  S.  961,  1  L.R.A.(N.S.)  851;  Harris  v. 
R.  885,  7  Ann.  Cas.  961,  1  L.R.A.  Stevens,  31  Vt,  79,  73  Am.  Dee.  337; 
(N.S.)  851;  Johns  v.  Charlotte,  C.  &  Barker  v.  Ohio  River  R.  Co.,  51  W. 
A.  R.  Co.,  39  S.  C.  162, 17  S.  E.  698,  Va.  423,  41  S.  E.  148,  90  A.  S.  R. 
39  A.  S.  R.  709,  20  Ii.R.A.  520;  Mitch-  808;  Kidwell  v.  Cbesapeake  &  0.  R. 
ell  V.  Augusta  &  A.  R.  Co.,  87  S.  C.  Co.,  71  W.  Va.  664,  77  S.  E.  285,  43 
375,  69  S.  E.  664,  31  L.R.A.(N.S.)  L.R.A.(N.S.)  999  and  note. 
442  and  note;  Houston  &  T.  C.  R.  12  A.  S.  R.  549-550  note. 
Co.  V.  Phillio,  96  Tex.  18,  69  8.  W.  IB.  Harris  v.  Stevens,  31  Vt.  79,  73 
994,  97  A.  S.  R.  868,  59  L.R.A.  392;  Am.  Dec.  337. 
Harris  v.  Stevens,  31  Vt.  79,  73  Am.  61  A.  S.  R.  .77  note. 
Dec.  337;  Barker  v.  Ohio  River  R.  16.  Harris  «.  Stevens,  31  Vt  79,  73 
Co.,  51  W.  Va.  423,  41  S.  R.  148,  90  Am.  Dec.  337. 
A.  S.  R.  808;  Kidwell  v.  Chesapeake  17.  43  L.R.A.(N.S.)  1000  note. 
&  0.  R.  Co.,  71  W.  Va.  664,  77  S.  E.  18.  Illinois  Cent.  R.  Co.  «.  Laloge, 
285,  43  L.R.A.(N.S.)  999  and  note.  113  Ky.  896,  69  S.  W.  795,  62  L.RJL 

61  A.  S.  R.  76  note ;  17  L.R.A,(N.S.)  405. 

766-767  note;  1  Ann.  Cas.  605  note;  43  L.R.A.(N.S.)  1001  note. 
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senger,  and  entitled  to  all  the  protection  of  a  passenger,  though  he 
have  a  purpose  to  leave  again  before  the  arrival  of  the  train  on  a 
matter  of  convenience,  pleasure,  or  busineas.*^  A  person  waiting 
at  a  station  for  passage  upon  a  train,  soon  to  depart,  and  who  is 
invited  by  the  ticket  agent  to  sit  in  an  empty  car,  standing  on  a  side- 
track, while  the  station  room  is  being  cleaned,  is  entitled  to  the  same 
protection  from  the  company  while  in  the  car  as  if  in  the  regular 
waiting-room.  In  either  place,  the  person  is  a  passenger  in  the  care 
of  the  company.**  The  contrary  has,  however,  been  held  in  the  case 
of  one  who  was  merely  using  a  car  upon  a  side  track  as  a  lounging- 
room  while  waiting  for  the  arrival  of  the  train  which  was  to  pick  up 
such  car.*  Nor,  it  has  been  held,  is  a  person  a  passenger  while  he  is 
using  the  accommodations  of  a  railroad  station  for  purpose  other  than 
for  obtaining  passage  upon  a  train,  although  he  expects  to  take  a 
train  at  a  later  hour.*  While,  according  to  some  decisions,  in  order 
to  bring  a  person  in  the  station  house  or  upon  the  platform  of  a  rail- 
road station  within  the  protection  of  the  le^l  duties  owing  by  a  com- 
mon carrier  to  its  passengers,  such  peraon  intending  to  become  a  pas- 
senger must  not  only  go  in  a  proper  manner  to  the  station  at  a  rea- 
sonable time  before  the  time  fixed  for  the  departure  of  the  train  upon 
which  he  intends  to  take  passage,  but  must  there  either  by  the  pur- 
chase of  a  ticket  or  in  some  other  manner,  indicate  to  the  carrier  his 
intention  to  take  passage,  and  thus  place  himself  in  the  carrier's 
charge,*  yet  a  person  lawfully  on  the  premises  of  the  carrier  and  ap- 
proaching in  the  usud  and  ordinary  way  the  vehicle  of  the  carrier  in 
which  he  intends  to  travel,  is  a  passenger,*  and  this  is  usually  held  to 
be  the  case  whether  he  has  purchased  a  ticket  or  not,^  though  there 
are  cases  to  the  contrary.'  The  duties  of  a  railroad  company  extend 
to  the  case  of  one  who,  having  an  appointment  with  a  passenger,  enters 
the  company's  premises,  intending,  in  case  the  appointment  be  met. 


19.  Metcalf  v,  Yazoo  &  M.  V.  R. 
Co.,  97  Miss.  455, 52  So.  355, 28  L.R.A. 
(N.S.)  311. 

20.  61  A.  S.  H.  81  note. 

1.  9  Ann.  Cas.  1104  note. 

2.  43  L.R.A.(N.S.)  1002  note;  9 
Ann.  Cas.  1104  note. 

3.  Illinois  Cent.  R.  Co.  v.  Laloge, 
113  Ky.  886,  69  S.  W.  795,  62  L.R.A. 
405;  Fremont  E.  M.  V.  R.  Co.  v. 
Hagblad,  72  Neb.  773,  101  N.  W. 
1033,  106  N.  W.  1041,  9  Ann.  Cas. 
1096  and  note,  4  L.R.A,(N.S.)  254  and 
note. 

4.  Pere  Marquette  R.  Co.  v.  Strange, 
171  Ind.  160,  84  N.  E.  819,  83  N.  E. 
1026,  20  L.R.A.(N.S.)  1041;  Dieck- 
numn  v.  Chicago  &  N.  W.  B.  Co.,  145 


la.  250,  121  N.  W.  676,  139  A.  S.  R. 
420,  31  L.R.A.(N.S.)  338  and  note; 
Warren  v.  Fitehburg  R.  Co.,  8  Allen 
(Mass.)  227,  85  Am.  Dec.  700  and 
note;  Young  v.  New  York,  N.  H.  & 
H.  R.  Co.,  171  Mass.  33,  50  N.  E. 
455,  41  LJt.A.  193;  Carpenter  v.  Bos- 
ton &  A.  R.  Co.,  97  N.  Y.  494,  49  Am. 
Rep.  540;  Pineus  v.  Atlantic  Coasc 
Line  R.  Co.,  140  N.  C.  450,  53  S.  E. 
297,  111  A.  S.  R.  856;  Karr  v.  Mil- 
waukee Light,  Heat  &  Traction  Co., 
132  "Wis.  662,  113  N.  W.  62,  122  A. 
S.  R.  1017,  13  LJt.A.(N.B.)  283  and 
note. 

5.  See  supra,  par.  473. 

6.  Indiana  Cent.  Ry.  Co.  v.  Hudel- 
Bon,  13  Ind.  325,  74  Am.  Dee.  254. 
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to  become  a  passenger  himself.'  The  general  rule  just  stated  applies 
in  the  case  of  one  who  has  bought  a  ticket  of  a  railroad  company  and 
is  waiting  for  the  train  in  the  station,  either  of  the  company  from 
whom  the  ticket  was  bought  or  of  anotlier  company  whose  station 
the  first  company  is  using  voluntarily,*  and  a  person  at  a  station  for 
the  purpose  of  taking  passage  upon  the  train  of  one  of  several  com- 
panies using  the  station  jointly  has  the  rights  of  a  passenger,  not  only 
as  to  the  road  upon  which  he  is  intending  to  take  passage,  but  as  to 
other  carriers  operating  trains  through  the  station  grounds  as  well.* 
There  are  authorities  which  hold,  however,  that  the  relation  of  one 
purchasing  a  ticket  at  the  station  of  a  terminal  corporation,  and  the 
carrier  whose  train  he  is  to  take  and  which  is  by  law  compelled  to  use 
such  terminal,  does  not  become  that  of  passenger  and  carrier  until  he 
is  about  to  enter  tlie  carrier's  car.*"  The  depositing  of  a  ticket  in  the 
box  provided  for  that  purpose  at  the  entrance  to  the  platform  of  an 
elevated  railway  station  makes  the  person  depositing  it  a  passenger 
while  he  is  waiting  on  the  platform  for  the  arrival  of  his  car.**  As 
to  whether  or  not  the  carrier  owes  to  a  passenger  awaiting  transporta- 
tion the  same  degree  of  care  as  in  the  case  of  one  being  actually  trans- 
ported on  the  carrier's  vehicle  is  treated  elsewhere  in  this  title.*' 

492.  Persons  En  Route  to  Carrier's  Vehicle  or  Premises. — ^Where 
the  carrier  has  undertaken  to  convey  a  person  to  the  vehicle  on  which 
the  journey  is  to  be  made,  it  is  under  the  same  obligation  to  use  proper 
care  in  transporting  him  as  if  he  had  paid  for  or  engaged  his  passage 
in  advance,  as  for  instance,  where  a  steamship  company  has  under- 
taken to  carry  one  from  shore  to  its  steamship."  So,  also,  if  a  rail- 
road company  runs  a  stage  for  the  purpose  of  conveying  passengers  to 
and  from  its  depot,  one  who  is  riding  in  the  stage  for  tlie  purpose  of 
taking  passage  on  a  train  is  a  passenger,  and  may  recover  damages  for 
an  injury  received  through  the  negligence  of  the  stage  driver,  though 
he  has  not  bought  a  ticket  nor  made  any  declaration  of  his  intention 
to  do  so.** 

493.  Persons  Signaling  or  Boarding  Vehicles. — The  general  rule 
before  considered  that  pei'sons  upon  the  premises  of  the  carrier  at 
the  proper  time,  and  with  the  intent  of  taking  passage  on  a  vehicle 
of  the  carrier  are  passengers,  cannot,  from  the  nature  of  things,  be  ap- 
plicable to  the  same  extent  to  carriers,  such,  for  instance,  as  street  car 

7.  2  L.R.A.  166  note;  7  L.Rji..  688  R.  Co.,  212  Mass.  102,  98  N.  E.  787, 
note.  40  L.R.A.(N.S.)  778  and  note. 

8.  Hunt  t).  New  York  N.  H.  &  H.  11.  9  Ann.  Cas.  1105  note. 
R.  Co.,  212  Mass.  102,  98  N.  E.  787,  40  12.  See  infra,  par.  592. 
L.R.A.(N.S.)  778  and  note.  13.  Weisshaar  v.  Kimball  Steamship 

9.  Chicago,  R.  I.  &  P.  R.  Co.  v.  Co.,  128  Fed.  397,  63  C.  C.  A.  139, 
Stepp,  164  Fed.  785,  90  C.  C.  A.  431,  65  LJI.A.  84. 

22  L.R.A.(N.S.)  350.  14.  61  A.  S.  R.  77  note. 

10.  Hunt  V.  New  York  N.  H.  &  H. 
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companies,  or  omnibuses,  having  no  stations  at  wliich  passengers  are 
taken  up  and  set  down.**  From  the  nature  of  iAie  business  conducted 
by  such  carriers  no  express  contract  of  carriage  is  made  with  the 
great  majority  of  those  who  ride  on  their  cars,  and  the  essential 
elements  of  the  contract — ^the  offer  and  its  acceptance — must 
ordinarily  be  implied  from  the  acts  of  the  parties.'*  It  is  impossible 
to  give  an  exact  formula  prescribing  the  acta  necessary  to  create 
the  relation  of  carrier  in  such  cases.  Only  general  principles  can 
be  stated,  and  each  case  must  be  judged  by  its  own  facts.*'  In  some 
instances  the  mere  signaling  of  the  vehicle  by  the  intending  pas- 
senger and  the  response  of  the  one  in  charge  of  such  vehicle  has 
been  held  to  create  the  relation  of  carrier  and  passenger.**  Thus, 
in  the  case  of  an  Interurban  or  street  railway,  it  has  been  held  that 
an  intending  passenger  becomes  such  when,  in  good  faith  intending 
to  take  passage  thereon,  he  places  himself  at  a  usual  stopping  place 
and,  either  by  his  position  or  in  some  other  recognized  manner, 
signals  the  car  to  stop  and  the  signal  is  responded  to  by  the  checking 
of  the  car.*'  According  to  the  view  taken  by  some  authorities,  how- 
ever, a  signal  to  stop  may  be  given  and  responded  to,  and  the  intend- 
ing passenger  may  be  on  his  way  to  take  passage,  and  the  one  in 
charge  of  the  car  may  be  willing  and  ready  to  receive  him,  and  the 
car  may  be  fully  stopped  for  that  purpose,  but,  at  least,  until  the 
proposed  passenger  reaches  the  car,  and  probably  not  until  he  touches 
it,  or  is  in  the  act  of  placing  his  foot  upon  it,  does  he  become  a 
passenger.*^  According  to  this  view  a  foot  traveler  on  the  highway 
who  is  approaching  a  street  car  stopped  to  receive  him  as  a  passenger, 
but  who  has  not  actually  reached  tiie  car,  is  not  entitled  to  the  rights 
of  a  passenger  in  respect  to  the  extraordinary  degree  of  care  due  to 
passengers  from  common  carriers,  at  least  so  far  as  tuiy  defect  in  the 
car  is  concerned.  The  carrier  owes  him  no  duty  to  keep  the  pavement 
smooth  or  the  street  clear  of  obstructions  to  his  pn^^ress,  nor  as 
to  the  car  itself,  other  than  it  owes  to  all  other  travelers  on  the 
highway,*  and  the  fact  that  an  intending  passenger  runs  toward  a 

16.  Jaquette  v.  Capital  Traction  Co.,  Co.,  65  Conn.  201,  32  AU.  350,  29 

34  App.  Cas.  (D.  C.)  41,  25  URJi..  L.R.A.  297;  Jaquette  v.  Capital  Trac- 

(N.S.)  407  and  note.  tion  Co.,  34  App.  Caa.  (D.  C.)  41, 

1  Ann.  Cas.  606  note.  25  L.R.A.(N.S.)  407  and  note;  Duch- 

16.  9  Ann.  Cas.  1104  note.  emin  v.  Boston  Elevated  R.  Co.,  186 

17.  25  L.R.A.(N.S.)  408  note.  Mass.  353,  71  N.  E.  780,  104  A.  S.  R. 

18.  25  L.R.A.(N.S.)  408-^09  note.  580,  1  Ann.  Caa.  603,  66  L.R.A.  980; 

19.  Karr  v.  Milwaukee  Light,  Heat  Loekwood  v.  Boston  Elevated  R.  Co., 
&  Traction  R.  Co.,  132  Wis.  662,  113  200  Mass.  537,86  N.  E.  934,  22  WRJi. 
N.  W.  62, 122  A.  S.  R.  1017, 13  L.R.A.  (N.S.)  488. 

(N.S.)  283  and  note.  104  A.  S.  R.  585  note;  13  L.R-A. 

25  L.R.A.(N.S.)   408-409  note;  9  (N.S.)  283-284  note;  25  LJl.A.(N.S.) 

Ann.  Cas.  1104  note.  409  note. 

20.  Donovan  v.  Hartford  St.  Ry.  1.  Ducbemin   «.   Boston  Elevated 
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moving  car  to  get  aboard  does  not  make  him  a  pasenger.*  Tlie 
courta  are,  however,  apparency  in  accord  in  holding  that  where  tiiere 
is  an  implied  invitation  to  enter  a  car  arising  from  its  stopping  at 
a  place  required  by  ordinance  for  passengers  to  enter,  or  implied 
by  its  stopping  at  a  place  where  it  is  customary  for  it  to  receive 
passengers,  or  implied  from  its  stopping  on  the  signal  of  one  desiring 
to  ride  as  a  passenger,  followed  by  an  attempt  to  enter  the  car  as  by 
placing  a  foot  on  the  steps  thereof,  the  relation  of  passenger  and 
carrier  exists,'  and  the  fact  that  the  vehicle  has  not  entirely  stopped 
when  the  attempt  to  board  it  is  made  will  not,  it  has  been  held,  affect 
the  creation  of  the  relation  where  the  speed  of  the  vehicle  at  the  time 
is  not  such  as  to  render  the  attempt  manifestly  imprudent.*  In 
accordance  with  this  view  it  has  been  held  that  a  person  with  a  transfer 
ticket  at  a  usual  transfer  point  on  a  street  railway,  and  with  his  foot 
on  the  steps  of  the  car  and  his  hand  on  the  vestibule  rod  in  the  act 
of  boarding  the  car,  is  a  passenger,  and  entitled  to  recover  if  injured 
by  the  negligent  starting  of  such  car."  And  it  has  been  held  in  several 
cases  where  a  person  had  obtained  a  transfer  ticket  from  one  car 
which  entitled  him  to  ride  on  another  car,  and  had  approached  the 
car,  which  was  standing  to  receive  passengers,  when  the  car  started 
and  he  was  thrown  to  the  ground,  that  such  person  is  a  passenger.* 
This  rule  has  also  been  applied  in  the  case  of  an  omnibus,  which  has 
been  stopped  on  signal,  where  the  intending  passenger  was  putting 
his  foot  on  the  step  in  the  act  of  entering.'  So,  one  who  goes  upon 
the  gang  plank  of  a  passenger  steamer  with  the  intention  of  taking 
passage,  is  to  be  regarded  as  a  passenger,  and  may  recover  for  injuries 
caused  by  the  slipping  of  such  plank.®  With  regard  to  persons 
attempting  to  board  a  railroad  train  at  a  flag  station,  it  has  been 
held  that  when  a  person  goes  to  a  station  at  which  it  is  customary 

E.  Co.,  186  Mass.  353,  71  N.  B.  780,  (N.S.)  284  note;  9  Ann.  Caa.  1104- 

104  A.  S.  R.  580  and  note,  1  Aim.  1105  note. 

Cas.  603,  66  L.R.A.  980.  4.  24   L.RA.   522-523   note;  13 

2.  9  Ann.  Cas.  H05  note.  L.R,A.(N.S.)  285  note. 

3.  Conner  v.  Citizens'  Street  Ry.  6.  Clark  v.  Durham  Traction  Co., 
Co.,  105  Ind.  62,  4  N.  E.  441,  55  Am.  138  N.  C.  77,  50  S.  E.  518,  107  A. 
Rep.  177;  Burger  v.  Omaha  &  C.  B.  S.  E.  526. 

St.  R.  Co.,  139  la.  645, 117  N.  W.  35,  «.  Clark  «.  Durham  Traction  Co., 

130  A.  S.  R.  343;  Duehemin  v.  Boston  138  N.  C.  77,  50  S.  E.  518,  107  A. 

Elevated  R.  Co.,  186  Mass.  353,  71  N.  S.  R.  526;  Keator  e,  Scranton  Trac- 

E.  780, 104  A.  S.  R.  580,  1  Ann.  Cas.  tion  Co.,  191  Pa.  St.  102,  43  Mi.  86, 

603,  66  LJI.A.  980;  Lockwood  v.  Bos-  71  A.  S.  R.  758,  44  L.RJl.  546. 

ton  Elevated  R.  Co.,  200  Mass.  537,  7.  Rogers  v.  Kennebec  Steamboat 

86  N.  E.  934,  22  L.R.A.(N.S.)  .488;  Co.,  86  Me.  261,  29  AtL  1069,  25 

Smith  V,  St.  Paul  City  Ry.  Co.,  32  L.R.A.-  491. 

Minn.  1,  18  N.  W.  827,  50  Am.  Rep.  24  L.R.A.  521  note. 

550  8.  Rogers  v.  Kennebec  Steamboat 

104  A.  S.  B.  587  note;  13  LJI.A.  Co.,  86  Me.  261,  29  Atl.  1009,  25 

L.R.A.  491  and  note. 
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for  trains  to  stop  when  signaled^  and,  by  giving  the  proper  signals, 
signifies  his  intention,  and  the  train  is  stopped  for  the  purpose  of 
taking  him  on,  he  is,  when  attempting  to  enter  the  train,  a  passenger, 
and  entitled  to  all  the  rights  of  a  passenger,  althiough  he  has  not 
purchased  a  ticket.*  A  qualification  of  the  general  rule  just  stated 
is,  however,  expre^y  made  by  some  authorities  to  the  effect  that  the 
carrier  cannot  be  charged  with  negligence  where  its  employees,  without 
negligence  on  their  part,  are  ignorant  of  the  fact  that  a  person  is 
seeking  to  place  himself  in  the  position  of  a  passenger.  Though  he 
may  be  about  to  enter  the  car  and  may  have  placed  his  foot  upon  the 
platform  for  that  purpose,  still  he  is  not  a  passenger,  if  under  the 
circumstances,  the  conductor  or  other  person  in  charge  of  tiie  car 
does  not  know  of  the  intention  to  become  a  passenger  nor  of  the  act 
taken  towards  its  consummation,  and  such  want  of  knowledge  is 
not  attributable  to  negligence  or  inattention  to  duty.'*'  One  who 
boards  a  street  car,  and  on  hearing  the  conductor  announce  that  the 
car  goes  only  to  the  stables,  attempts  to  get  off,  and  in  so  doing  is 
injured,  cannot  claim  the  protection  due  to  a  passenger,  as  he 
has  never  been  accepted  as  such.*'  The  question  whether  or  not 
the  act  of  an  intending  passenger  in  boarding  a  moving  car  is  such 
contaibutory  negligence  as  will  prevent  a  recovery  by  him  for  the 
negligence  of  the  carrier  resulting  in  injury  to  him,  is  treated  else- 
where in  this  title.*' 

494.  Effect  of  Leaving  Vehicle  Temporarily. — There  is  sometimes 
occasion  for  one  traveling  as  a  passenger  on  the  conveyance  of  a 
carrier  to  leave  the  boat,  car,  or  carriage,  and  return  to  it  again  before 
the  contract  is  fully  performed ;  and  it  is  necessary  to  determine  what 
are  the  rights  and  duties  of  the  parties  at  such  time.  Whenever 
performance  of  the  contract  in  a  usual  and  proper  way  necessarily 
involves  leaving  a  vehicle  and  returning  to  it,  a  passenger  is  entitled 
to  protection  as  such,  as  well  while  so  leaving  and  returning  as  at 
any  other  lime and  this  has  been  held  in  cases  where,  in  accordance 
with  arrangements  of  the  railrdad  companies,  passengers  by  railway 
left  their  train  to  obtain  refrrahments.**   So  where  a  railroad  cora- 

9.  Western  &  A.  B.  Co.  v.  Voils,  L.R.A.  729;  Peniston  v.  Chicago,  St. 
98  Ga.  446,  26  S.  E.  483,  35  L.RJI.  L.  &  N.  0.  R.  Co.,  34  La.  Ann.  777, 
655.  44  Am.  Rep.  444;  Dodge  v.  Boston  & 

24  L.R.A.(N.S.)  741  note.  B.  Steamship  Co.,  148  Mass.  207,  19 

10.  104  A.  S.  R.  586  note.  N.  E.  373,  12  A.  S.  R.  541,  2  UR.A. 
U.  9  Ann.  Cas.  1105  note.  83;  Chicago,  E.  I.  &  P.  R.  Co.  v.  Sat- 

12.  See  infra,  par.  680.  tier,  64  Neb.  636,  90  N.  W.  649,  97 

13.  Dodge  V.  Boston  &  B.  Steam-  A.  S.  R.  666,  57  L.R.A.  890;  Fremont, 
ship  Co.,  148  Mass.  207, 19  N.  E.  373,  E.  &  M,  V.  R.  Co.  v.  Iiagblad,  72  Neb. 
12  A.  S.  R.  541,  2  L.R.A.  83.  773,  101  N.  W.  1033,  106  N.  W.  1041, 

14.  Atchison,  T.  &  8.  F.  R.  Co.  v.  9  Ann.  Cas.  1096,  4  LJ{.A.(N.S.)  264 
Shean,  IB  Colo.  368,  33  Pac.  108,  20  and  note;  Parsons  v.  New  York  Cent. 
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pany  undertakes  to  carry  a  passenger  a  long  distance  upon  its  line,  and 
sells  him  a  ticket  upon  which  he  may  stop  at  intermediate  stations, 
in  getting  on  and  off  the  train  at  any  station  where  he  chooses  to 
stop,  he  has  the  rights  of  a  passenger.  Of  course  during  the  interval 
between  his  departure  from  the  station  and  his  return  to  it  to  resume 
his  journey,  he  is  not  a  passenger. To  determine  the  rights  of 
the  parties  in  every  case,  the  question  to  be  answered  ia,  What  shall 
they  be  deemed  to  have  contemplated  by  their  contract?  The  pas- 
senger, without  losing  his  rights  while  he  is  in  those  places  to  which 
the  carrier's  care  should  extend,  may  do  whatever  is  naturally  and 
ordinarily  incidental  to  his  passage.  If  there  are  telegraph  offices 
at  stations  along  a  railroad,  and  the  carrier  furnishes  in  its  care  blanks 
upon  which  to  write  telegraphic  messages,  and  stops  its  trains  at 
stations  long  enough  to  enable  passengers  conveniently  to  send  such 
messages,  a  purchaser  of  a  ticket  over  the  railroad  has  a  right  to 
suppose  that  his  contract  permits  him  to  leave  his  car  at  a  station 
for  the  purpose  of  sending  a  telegraphic  message;  and  he  has  the 
rights  of  a  passenger  while  alighting  from  the  train  for  that  puipose, 
and  while  getting  upon  it  to  resume  his  journey.**  Where  one 
engages  transportation  for  himself  by  a  conveyance  which  stops 
from  time  to  time  along  his  route,  it  may  well  be  implied,  in  the 
absence  of  anything  to  the  contrary,  that  he  has  permission  to  alight 
for  his  own  convenience  from  motives  of  either  business  or  curiosity, 
or  to  obtain  exercise  at  any  regular  stopping-place  for  passengers, 
so  long  as  he  properly  regards  all  the  carrier's  rules  and  regulations, 
and  provided  that  his  doing  so  does  not  interfere  with  the  carrier  in 
the  performance  of  his  duties.*'  A  passenger  on  a  steamboat  has  a 
right  to  go  ashore  at  the  intermediate  stations  where  the  boat  may 


&  H.  R.  R.  Co.,  113  N.  Y.  355,  21  Dodge  v.  Boston  &  B.  Steamship  Co., 

N.  E.  145,  10  A.  S.  R.  450,  3  L.R.A.  148  Mass.  207,  19  N.  E.  373,  12  A. 

683.  S.  R.  541  and  note,  2  L.R.A.  83;  CM- 

15  A.  S.  R.  787  note.  cago,  R.  I.  &  P.  R.  Co.  v.  Sattler,  64 

15.  Dodge  V.  Boston  &  B.  Steam-  Neb.  636,  90  N.  W.  649,  97  A.  S.  R. 
ship  Co.,  148  Mass.  207,  19  N.  E.  373,  666  and  note,  57  L.R.A.  890;  Parsons 
12  A.  S.  R.  541,  2  L.R.A.  83.  v.  New  York  Cent.  &  H.  R.  R.  Co., 

16.  Dodge  V.  Boston  &  B.  Steam-  113  N.  Y.  355,  21  N.  E.  145,  10  A. 
ship  Co.,  148  Mass.  207, 19  N.  E.  373,  S.  R.  450,  3  L.R.A.  683  and  note;  Zec- 
12  A.  S.  R.  541,  2  L.R.A.  83;  Chi-  cardi  v.  Yonkers  B.  Co.,  190  N.  Y. 
cago,  R.  I.  &  P.  R.  Co.  V.  Sattler,  64  389,  83  N.  E.  31,  17  L.R.A.(N.S.) 
Neb.  636,  90  N.  W.  649,  97  A.  S.  R.  770;  Dice  v.  WUlamette  Transporta- 
666,  57  Ij.R.A.  890.  tion  &  Locks  Co.,  8  Ore.  60,  ,34  Am. 

17.  Birmingham  Ry.,  Light  &  Pow-  Rep.  575;  Abbot  v.  Oregon  R.  Co., 
er  Co.  V.  Jung,  161  Ala.  461,  49  So.  46  Ore.  549,  80  Pae.  1012,  U4  A.  S. 
434,  18  Ann.  Cas.  557;  Gannon  «.  R.  885,  7  Ann.  Cas.  061,  1  L.R.A. 
Chicago,  R.  I.  &  P.  R.  Co.,  141  la.  (N.S.)  851. 

37,  117  N.  W.  966,  23  L.R.A.(N.S.)      112  A.  S,  R.  257  note;  6  Ann.  Caa. 

1061;  Central  Ry.  Co.  v.  Peacock,  69  1035  note;  19  Ann.  Gas.  1021  note. 
Md.  257, 14  Atl.  709,  9  A.  S,  R.  425; 

1040 


Digitized  by  Google 


4  R.  C.  L.  CARRIERS  $  494 

titop  without  forfeiting  his  right  as  a  passenger  to  safe  ingress  and 
egress,!^  and  a  passenger  who  has  gone  aboard  of  an  outgoing  vessel 
may  return  to  the  wharf  prior  to  her  departure  without  losing  his 
character  of  a  passenger  and  his  right  to  protection  as  such  although 
his  purpose  in  going  is  merely  to  purciiase  some  article  for  his  com- 
fort.'* While  the  rule  just  stated  is  supported  by  numerous  author- 
ities, and  is,  it  is  believedj  the  better  one,  yet  in  some  jurisdictions  it 
is  held  that  a  passenger  on  a  railway,  who  purchases  a  ticket  for  a 
distant  station,  and  gets  off  the  train  temporarily,  and  without  objec- 
tion or  notice,  while  it  is  stopping  at  an  intermediate  station,  sur- 
renders for  the  time  being  his  place  and  rights  as  a  passenger,  though 
if  he  leaves  without  objection  on  the  part  of  the  carrier  he  does  no 
illegal  act  and  has  a  right  to  re-enter  and  resume  his  journey.** 
According  to  this  view  a  through  passenger  has  no  right  to  leave  the 
cars  at  a  way  station  where  refreshments  are  not  served,  and  if  he 
asks  the  conductor  how  long  the  train  will  stop  at  such  station,  the 
latter  is  not  presumed  to  know  that  it  is  the  desire  of  the  inquirer  to 
alight  and  consume  the  time  of  the  stop  on  business  away  from  the 
cars;  and,  in  such  case,  the  answer  given  by  the  conductor  neither 
increases  nor  diminishes  the  duty  or  liability  of  the  company  to  the 
passenger.  If  injury  results  from  reliance  upon  the  answer  made 
by  the  conductor,  the  passenger  cannot  recover.*  Where,  however, 
passengers  leave  the  train  at  an  intermediate  station  at  a  place  other 
than  that  used  by  the  carrier  for  the  ingress  and  egress  of  its  pas- 
sengers, the  more  liberal  of  the  two  rules  just  stated  has  been  held  not 
to  apply,  and  it  is  held  that  one  who  leaves  the  train  at  a  point  not 
intended  for  the  discharge  of  passengers  must  himself  assume  all  the 
ordinary  risks  incident  to  his  action.*  Thus,  for  instance,  if  a  pas- 
senger, while  his  train  stands  at  an  intermediate  station  on  a  side- 
track to  allow  another  train  to  pass,  leaves  his  car  to  go  to  a  pump 
for  a  drink,  and,  hurrying  back,  is  struck  while  crossing  the  main 
track  by  tiie  approaching  train,  which  he  could  have  seen,  he  ia  not 


18.  Dice  V.  Willamette  Transporta- 
tion &  Locks  Co.,  8  Ore.  60,  34  Am. 
Rep.  575. 

19.  3  L.R.A.  684  note;  15  L.RJV. 
399  note. 

20.  State  t;.  Grand  Trunk  Ry.  Co., 
.58  Me.  176,  4  Am.  Rep.  258;  Ouel- 
lette  r.  Grand  Trunk  R.  Co.,  106  Me. 
153,  76  Art.  280,  138  A.  S.  R.  340; 
De  Kay  v.  Chicago,  M.  &  St,  P.  Ry. 
Co.,  41  Minn.  178,  43  N.  W.  182,  16 
A.  S.  R.  687,  4  L.R.A.  632;  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Sattler,  64  Neb. 
636,  90  N.  W.  649,  97  A.  S.  R.  666, 
57  L.R.A.  890  (stating  this  to  be  the 
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rule  in  some  jurisdictions  but  not  in 
Nebraska).  And  see  Missoviri  Pac. 
Ry.  Co.  V.  Foreman,  73  Tex.  311,  11 
S.  W.  326,  15  A.  S.  R.  785  aiid  note. 
10  A.  S.  R.  457  note. 

1.  Missouri  Pac.  Rv.  Co.  v.  Fore- 
man, 73  Tes.  311,  11'  S.  W.  326,  15 
A.  S.  R.  785  and  note. 

2.  Frost  V.  Grand  Trunk  R.  Co.,  10 
Allen  (Mass.)  387,  87  Am.  Dec.  668; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Sattler, 
64  Neb.  636,  90  N.  W.  649,  97  A.  S. 
R.  666,  57  L.R.A.  890. 

7  Am.  Rep.  707  note. 


Digitized  by 


i  495  CARRIERS  4  R.  C.  L. 

a  passenger  being  transported  over  the  road  within  the  meaning  of 
that  t«rm  as  used  in  a  statute  prescribing  the  liability  of  railroads 
to  passengers,  and  the  railroad  is  not  answerable  for  his  death.* 
When  the  carrier  has  stopped  his  conveyance  temporarily,  he  cannot 
Htart  again  without  giving  due  warning  to  the  passengers  who  may 
have  taken  advantage  of  the  delay  to  leave  the  conveyance  during 
its  continuance.^  Thus,  where  a  railway  company  permits  a  through 
passenger  to  leave  the  train  while  it  is  side-tracked,  it  must  give 
reasonable  and  seasonable  notice  to  him  to  return  when  his  train  is 
about  to  start,  if  he  remains  near  at  hand;  b\it  if  he  goes  out  of  sight 
or  hearing,  he  takes  bis  chances  of  being  left,  and  the  company 
is  not  bound  to  wait  for  or  send  after  him.*  While  it  has  been  held 
that  a  passenger  who  leaves  a  street  ear  on  which  he  was  riding  with- 
out advising  the  person  in  charge  that  he  left  it  temporarily  and  in- 
tending to  return  and  claim  his  place,  ceases  to  be  a  passenger, 
and  loses  his  right  to  be  protected  as  such,*  yet  by  temporarily 
alighting  from  a  crowded  car  to  permit  another  passenger  to  con- 
veniently get  off  one  does  not  cease  to  be  a  passenger.  This  is  one 
of  the  incidents  to  travel  during  rush  hours.' 

495.  Changing  Cars. — Changing  cars  being  incidental  to  a  journey, 
one  who  leaves  a  train  for  such  purpose  does  not  lose  his  status  as 
a  passenger  while  so  doing.*  If  a  pa.ssenger  on  a  street  railway 
receives  a  transfer  or  is  otherwise  entitled  to  leave  one  car  to  enter 
another  for  further  transportation,  he  remains,-  while  making  the 
trtmsfer,  a  passenger,  or,  at  least,  entitled  to  the  same  degree  of 
care  as  a  passenger  to  insure  his  safety  from  injury  by  the  operation 
of  the  same  or  other  cars  of  the  carrier  or  from  defects  or  negligence 
in  the  use  of  any  of  ite  appliances.*    If  there  is  a  platform  or 


3.  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Sattler,  64  Neb.  636,  90  N.  W.  649, 
97  A.  S.  R.  666,  57  L.R.A.  890. 

4.  Gannon  r.  Cliieago,  R.  1.  &  P.  H. 
Co.,  141  la.  37,  117  N.  W.  966,  23 
L.R.A.(N.S.)  1061;  State  r.  Grand 
Trunk  Rv.  Co.  of  Canada,  58  Me.  176, 
4  Am.  Rep.  258. 

2  LJt.A.  84-85  note. 

5.  De  Kav  r.  Chicago,  M.  &  St.  P. 
Rv.  Co.,  41  "Minn.  178,  43  N.  W.  182, 
16  A.  S.  R.  687.  4  L.R.A.  632. 

6.  Central  Ry.  Co.  v.  Peapoek,  69 
Md.  257,  14  Atl.  709,  9  A.  S.  R.  425. 

7.  Tompkins  v.  Boston  Elevated  R. 
Co.,  201  Mass.  114,  87  N.  E.  488,  131 
A.  S.  R.  392  and  note,  20  L.R.A.(N.S.) 
1063. 

8.  Denver  &  R.  G  R.  Co.  v.  Derry, 
47  Colo.  584,  108  Pac.  172,  27  L.K.A. 


(N.S.)  761;  Snow  v.  Fitehburg  R 
Co.,  136  Mass.  552,  49  Am.  Rep.  40; 
Fremont,  E.  &  M.  V.  R.  Co.  v.  Hag- 
blad,  72  Neb.  773,  101  N.  W.  1033, 
106  N.  \V.  1041,  9  Ann.  Cas.  1096,  4 
L.R.A.(N.S.)  254;  Blomsness  v.  Puget 
Sound  Electric  Rv.,  47  Wash.  620,  92 
Pac.  414,  17  L.R.A.(N.S.)  763  and 
note. 

6  Ann.  Cas.  1036  note;  19  Ann. 
Cas.  1022  note. 

9.  Keator  v.  Scranton  Traction  Co., 
191  Pa.  St.  102,  43  Atl.  86,  71  A.  S. 
R.  758,  44  L.R.A.  546;  Killraeyer  v. 
Wheeling  Traction  Co.,  (W.  Va.)  77 
S.  E.  908.  48  L.R.A.(N.S.)  683  and 
note. 

104  A.  S.  R.  584  note;  118  A.  S.  R. 
464  note. 
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stotion  upon  or  into  which  the  passenger  must  enter  to  accomplish  his 
transfer  from  one  car  or  line  to  another  he  is,  while  on  such  platform 
or  in  such  station,  a  passenger,  and  entitled  to  recover  for  injuries 
received  through  the  failure  of  the  carrier  to  exercise  the  high  degree 
of  care  due  from  it  to  paasengers  while  actually  on  ita  cars.*" 

496.  Temporary  Suspension  of  Transportation. — Notwithstanding 
the  performance  of  the  duties  of  a  carrier  of  passengers  is  tempo- 
rarily suspended  until  it  can  make  arrangements  to  overcome  a  difh- 
culty,  occa»ioned  by  a  washout  of  its  road-bed,  its  passengers  continue 
entitled  to  all  of  the  rights  which  pertain  to  passengers  on  a  train 
moving  towards  the  point  of  destination  stipulated  for  in  the  contract 
of  the  carrier.^*  So  the  relation  of  carrier  and  passenger  exists  be- 
tween a  railroad  company  and  a  passenger  on  a  train  which  is 
temporarily  stopped  by  a  burning  tank  of  oil  on  the  track,  during 
which  time  the  passengers  on  the  train  are  taken  to  a  place  some 
distance  from  the  tank  while  waiting  for  a  train  to  receive  them 
on  the  other  side  of  the  obstruction. 

497.  General  Roles  as  to  Effect  of  Arrival  at  Destination. — 
traveler  who  remains  on  the  carrier's  vehicle  after  reaching  his  desti- 
nation, with  the  knowledge  and  permission  of  the  carrier,  may  still  be 
deemed  a  passenger.  This  is  the  case,  for  instance,  where  permission 
is  accorded  passengers  by  boat  reaching  port  at  night  to  remain  on 
board  overnight.^'  So,  also,  where  a  railroad  company,  whose  train 
has  arrived  at  the  junction  of  its  line  with  the  line  of  anotlier 
railroad,  permits  a  passenger  who  is  destined  to  a  point  on  the  con- 
necting line  to  remain  on  the  train  to  await  the  arrival  of  the 
connecting  train,  it  owes  him  a  duty  in  the  nature  of  the  duty  owing 
to  a  passenger,  notwithstanding  the  fact  that  it  has  safely  carried 
him  the  entire  distance  agreed  upon.**  As  a  general  rule,  however, 
one  who  remains  on  tlie  carrier  an  unreasonable  length  of  time  after 
reathing  his  destination,  and  being  afforded  a  safe  opportunity  to 
alight,  is  no  longer  a  pas.«enger."  So,  if  the  traveler  having  time  and 
opportunity  to  leave  the  train  at  his  destination  remains  in  the  car  for 
the  unlawful  purpose  of  assaulting  the  servants  of  the  carrier,  the 

10.  104  A.  S.  R.  587  note.  128,  30  L.R.A.(N.8.)  571  aud  note; 

11.  Dwindle  v.  New  York  Cent.  &  Hanson  v.  Chicago,  R.  I.  &  P.  R.  Co., 
H.  R.  R.  Co.,  120  N.  Y.  117,  24  N.  E.  83  Kan.  553, 112  Pac.  152,  31  L.R.A. 
319, 17  A.  S.  R.  611,  8  L.R-A.  224.       (N.S.)  624;  Hnrt  v.  St.  Louis,  I.  M. 

12.  Conroy  v.  Chicago,  St.  P.,  M.  &  &  S.  Ry.  Co.,  94  Mo,  255,  7  S.  W.  1, 
0.  R.  Co.,  96  Wis.  243,  70  N.  W.  486,  4  A.  S.  R.  374;  Schley  v.  Susquehanna 
38  L.R.A.  410.  &  N.  Y.  R.  Co.,  227  Pa.  St.  494,  76 

15.  2  L.R.A.(N.S.)  874  note.  Atl.  207, 19  Ann.  Cas.  1019  and  note 
14.  Abbot  V.  Oregon  R.  Co.,  46  Ore.  (remaining  in  ear  twenty-five  minutes 

549,  80  Pac.  1012,  114  A,  8.  R.  885,  after  reaching  destination). 

7  Ann.  Cas.  961,  1  L.RA.(N.S.)  851.  2  L.R.A.(N.S.)  873,  875  note;  20 

16.  Chicago,  R.  I.  &  P.  R.  Co.  tj.  LJl.A.(N.S.)  1021  note. 
Tburlow,  178  Fed.  894,  102  C.  C.  A. 
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law  will  not  continue  to  allow  him  the  protection  afforded  by  bis 
contract  of  carriage  while  he  thus  remains  for  the  purpose  of  com- 
mitting, or  of  provoking  another  to  commit,  an  unlawful  act.**  The 
law  imposes  no  such  onerous  duty  upon  a  carrier  of  passengers  as  to  re- 
quire of  its  servants,  after  a  reasonable  time  has  been  allowed  passen- 
gers to  leave  its  cars  upon  arrival  at  their  several  destinations,  to  make 
personal  inspection  of  or  interrogate  the  remaining  passengers,  to  see 
whether  they  intend  leaving  the  cars.  And  the  jury  may  legitimately 
infer,  in  any  given  case  where  suit  is  brought  by  a  passenger  for  negli- 
gent injury,  that  he  had  had  sufHcient  time  to  alight  in  safety,  where 
it  appears  in  evidence  that  before  the  accident  or  injury  complained  of 
other  passengers,  similarly  situated  as  to  age,  sex,  etc.,  had  safely 
left  the  cars.*'  The  failure  of  a  passenger,  who  is  asleep  when 
the  train  reaches  his  destination,  to  waken  and  leave  the  train  im- 
mediately upon  its  coming  to  a  stop,  does  not,  however,  terminate 
his  relation  as  passenger  and  the  carrier's  duty  of  protection,  if 
those  in  charge  of  the  train,  knowing  the  facts,  fail  to  waken  him 
and  acquaint  him  with  the  fact  that  he  should  alight.*^  While  there 
can  be  no  doubt  that  the  relation  of  carrier  and  passenger  is  termi- 
nated when  the  passenger  has  reached  his  destination  and  has  alighted 
and  left  the  premises  of  the  carrier,*'  the  authorities  are  not  uniform 
as  to  the  effect  of  the  passenger's  arrival  at  his  destination  and  alight- 
ing from  the  vehicle  as  terminating  the  relation  of  carrier  and  pas- 
senger in  cases  where  tlie  carrier  has  regular  depots  or  stations  for  the 
reception  and  discharge  of  passengers.  There  are  cases  which  in- 
dicate that  the  contract  of  carriage  is  performed  when  the  passenger 
at  the  end  of  his  journey  has  reached  a  safe  and  proper  place  where 
passengers  are  regularly  received  and  regularly  discharged,**  and 
that  the  degree  of  care  to  which  he  is  entitled  is  less  than  during 
the  continuance  of  his  contract,  as  a  carrier  of  goods  is  held  to  a 
hability  less  strict  after  they  have  reached  their  destination  and  been 
put  in  a  freight  house  than  while  they  are  in  transit,'  yet  the  more 

16.  2L.R,A.(N.S.  875  note.  189,  47  L.R.A.(N.S.)  965;  Missouri 

17.  Hurt  e.  St.  Louis,  I.  M.  &  S.  Pac.  Ry.  Co.  v.  Wortham,  73  Tex.  25, 
By.  Co.,  94  Mo.  255,  7  S.  W.  1,  4  10  S.  W.  741,  3  L.R.A.  368  and  note; 
A.  S.  R.  374.  Krantz  v.  Rio  Grande  Western  Ry. 

18.  Bass  V.  Cleveland,  C,  C.  &  St  Co.,  12  Utah  104,  41  Pae.  717,  30 
L.  R.  Co.,  142  Mich.  177,  105  N.  W.  L.R.A.  297. 

151, 7  Ann,  Cas.  718  and  note,  2  L.R.A.  2  LJl.A.(N.S.)  875  note;  20  LJl.A. 

(N.S.)  875.   And  see  Hanson  v.  Chi-  (N.S.)  1021  note, 

cago,  R.  I.  ft  P.  R.  Co.,  83  Kan.  553,  20.  Dodge  u.  Boston  &  B.  Steamship 

112  Pac.  152,  31  L.R,A.(N.S.)  624.  Co.,  148  Mass.  207,  19  N.  E.  373,  12 

19.  Hansley  v.  Jamesville  &  W.  R.  A.  S.  R.  541,  2  LJt.A.  83;  Buzby  r. 
Co.,  115  N.  C.  602,  20  S.  E.  528,  44  Philadelphia  Traction  Co.,  126  Pa. 
A.  S.  R.  474,  32  L.R.A.  543;  Gale-  St.  559,  17  Atl.  895,  12  A.  8.  R. 
house  V.  Minneapolis,  St.  P.  &  S.  S.  919. 

M.  R.  Co.,  22  N.  D.  616,  135  N.  W.  1.  Dodge  o.  Boston  &  B.  Steamship 
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generally  accepted  view  is  that  the  relation  of  carrier  and  passenger 
continues  while  the  traveler  is  alighting,  in  the  proper  manner,  at 
his  destination,*  and  even  after  he  has  alighted  from  the  carrier's 
vehicle,  for  a  period  of  time  reusonably  necessary  to  enable  him  to 
leave  tlie  carrier's  premises.'  A  pas-^enger  alighting  from  a  railroad 
train  has  a  right  to  remain  in  the  railroad  waiting  room  for  a 
reasonable  time,  awaiting  the  arrival  of  friends  who  are  to  meet 
him,  without  losing  his  rights  as  a  passenger.*  So,  too,  it  is  held 
that  the  liability  of  a  railroad  company  as  such  continue  while  a 
passenger  is  upon  the  premises  of  the  company,  using  that  con- 
venient means  of  access  which  the  company  furnishes  for  passengers 
to  ahght  and  reach  the  highway,  in  the  manner  in  which  the  com- 
pany intends  and  gives  them  cause  to  believe  they  are  to  use  it.' 
Thus,  the  carrier  is  liable  to  a  passenger  after  the  passenger  has 

Co.,  148  Mass.  207,  19  N.  E.  373,  12  A.  S.  R.  204,  overruled  on  another 
A.  S.  R.  541,  2  LJI.A.  83.  point  in  72  N.  H.  377,  57  Atl.  225; 

8.  O'Brien  v.  St.  Lonis  Transit  Co.,  Delaware.  L.  &  W.  R.  Co.  v.  Traut< 
18:>  Mo.  263,  84  S.  W.  939,  105  A.  S.  wein,  52  N.  J.  L.  169,  19  Atl.  178, 
R.  592^  Besecker  v.  DeUwate,  L.  &  19  A.  S.  R.  442,  7  Ii.R.A.  435; 
W.  R.  Co.,  220  Pa.  St.  507,  69  Atl.  Atlantic  City  R.  Co.  r.  Goodin,  62  N. 
1039,  123  A.  S.  R.  714,  14  Ann.  Cas.  J.  L.  394,  42  Atl.  333,  72  A.  S.  R. 
21.  And  see  Atehison,  T.  ft  S.  F.  R.  652,  45  L.R.A.  671;  Hansley  v.  Janes- 
Co.  V.  Shean,  18  Colo.  368,  33  So.  108,  vUle  ft  W.  R.  Co.,  115  N.  C.  602,  20 
20  L.RJi.  729.  S.  E.  528,  44  A.  S.  R.  474,  32  L.R.A. 

6  Ann.  Cas.  1034-1035  note;  19  543;  Galehonse  v.  Minneapolis,  St.  P. 
Ann.  Cas.  1020  note.  See  infra,  par.  ft  S.  S.  M.  R.  Co.,  22  N.  D.  615,  135 
538.  N.  W.  189,  47  L.R.A.(N.S.)  965;  Ab- 

3.  Alabama  Great  Southern  R.  Co.  v.  v.  Oregon  R.  Co.,  46  Ore.  549,  80 
Godfrey,  156  Ala.  202,  47  So.  185, 130  p^c.  1012,  114  A.  S.  K.  885,  7  Ann. 
A.  S.R.76;LouisviUe,N.A.&C.Ry.  ^as.  961,  1  L.R.A.(N.S.)  857;  Powell 
Co.  LueM,  119  Ind.  583,  21  N.  E.  ^.^  Philadelphia  &  R.  R.  Co.,  220  Pa. 
968,  6  L.R^.  193;  Glenn  b.  L^^e  U-ne  g^.  638,  70  Atl.  268,  20  L.R.A.(N.S.) 
o«.}^ii9  %  r'xL  Chattanooga,  Electric  R.  Co.  t;. 

A  f  ?'t  R  'a  m  <?^'  R-?:  Boddy,  105  Tenn.  666,  58  S.  W.  646, 
1032  and  note,  2  L.R.A.(N.S.)  8/2;       l.R.A.  885;  Neville  t-.  Southern  Ry, 

^^o^o^fe       •  5;  2^'      2*"^H*!iX'  Co.,  126  Tenn.  96,  146  S.  W.  846,  40 

^?^T^^A^V^l^^,L^fcV?f^  ■^^'  L.R.A.(N.S.)  995    Stewart  Int.r^ 

\''t^^-^^-^-\^^'^^''^^^^^&^\fn  national  &  G.  N.  R.  Co.,  53  Tex.  289, 

l^:?'P;-."\^°^^*^**";o!.^ofi\®'  37  Am.  Rep.  753;  Krantz  v.  Rio 

20  Atl.  2,  20  A.  S  R.  483,  8  L.R  A.  Q^^^de  Western  Rv.  Co.,  12  Utah  104, 

?!^'  ih^^?^     S}^  «^  .  ^  41  Pac.  717,  30  L.R.A.  297;  Blomsness 

Co.,  100  Mass.  208,  97  Am.  Dec.  96;  ^  p     ^  ^^^^^  Electric  Ry.,  47  Wash. 

Dodge  V.  Boston  &  B.  Steamship  Co.,  q^O,  92  Pae.  4M,  17  L.R.A.(N.S.) 

148  Mass.  207,  19  N.  K.  373,  12  A.  S.  jq^  ^^^^  ^ote;  Layiie  v.  Chesapeake  & 

R.  541,  2  L.R.A.  83;  Dean  v.  St.  Paul  q.  R.  Co.,  68  W.  Va.  213,  69  S.  E. 

Union  Depot  Co.,  41  Minn.  360,  43  N.  700,  31  L.R.A.(N.S.)  414. 

■W.  54,  16  A.  S.  R.  703,  5  L.R.A.  442;  6  Ann.  Cas.  103C  note;  19  Ann. 

Fremont,  E.  &  M.  V.  R.  Co.  v.  Hag-  Cas.  1020  note. 

blad,  72  Neb.  773, 101  N.  W.  1033, 106  4.  Powell  v.  Philadelphia  ft  R.  R. 

N.  W.  1041,  9  Ann.  Cas.  1096, 4  L.R.A.  Co.,  220  Pa.  St.  638,  70  Atl.  268,  20 

(N.S.)  254  and  note;  Hedding  v.  Gal-  LJt.A.(N.S.)  1019. 

lagber,  69  N.  H.  650,  45  Ati.  96,  76  6.  Chesapeake  &  0.  By.  Co.  v.  King, 
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alighted  from  a  train,  and  while  he  is  crossing  the  tracks  of  th( 
company  to  the  street,  in  the  manner  in  which  passengers  are  ac- 
customed to  cross.*  The  mere  use,  by  a  passenger  who  has  alighted 
from  a  train,  of  a  public  crossing,  in  getting  to  a  station  on  the 
opposite  side  of  the  track,  which  is  nearest  his  destination,  does 
not  per  se  terminate  his  relation  to  the  carrier.'  What  is  a  reason- 
able time  during  which  the  liability  of  the  carrier  to  a  passenger 
continues  must  depend  upon  the  circumstances  of  each  case,®  and 
the  question  is  one  of  fact  to  be  determined  by  a  jury  under  alt 
the  circumstances.'  A  formed  i-esolution  to  remain  in  a  station 
for  an  unreasonable  length  of  time  after  leaving  the  car  does  not 
excuse  the  company  from  performing  its  duty  to  a  passenger  during 
the  time  the  relation  of  carrier  and  passenger  continues,  or,  in  other 
words,  until  the  passenger  has  had  a  reasonable  time,  under  all  the 
circumstances,  to  leave  the  station.^**  Though  the  rule  generally 
adopted  is  as  just  stated,  yet  it  has  been  moditied  in  some  instances 
to  the  extent  of  holding  that  the  relation  of  a  passenger  to  a  railroad 
company  ceases  when  he  has  alighted  from  the  train  upon  the  platform 
at  his  destination,  and  proceeded  far  enough  towards  the  exit  from  the 
company's  property  to  be  out  of  danger  from  the  movement  of  the 
train,  and  necessity  for  further  relation  with  the  servants  of  the 
company  has  ceased.**  Whatever  may  be  the  view  in  a  particulai 
jurisdiction  as  to  the  status  of  a  traveler  who,  having  alighted  from 
the  carrier's  vehicle,  has  not  yet  had  a  reasonable  time  to  leave  the 
premises,  there  can  be  no  question  as  to  the  termination  of  the 
relation  at  the  expiration  of  such  reasonable  time.'*  If  one  noi 
detained  after  leaving  the  vehicle  by  any  business  connected  with  th( 
carrier,  or  connected  with  his  journey,  or  by  any  circumstance  making 
delay  either  necessary  or  expedient,  lingers  upon  the  premises  of  th* 
carrier,  he  ceases  to  be  a  passenger.^*  Nor  does  a  passenger  retain 
his  rights  as  such  where,  for  a  period  of  two  hours  after  reaching 


99  Fed.  251,  40  C.  C.  A.  432,  49 
L.R.A.  102. 

6  Ann.  Cas.  1036  note;  3  LJt.A. 
684  note. 

6.  6  Aon.  Cas.  1036  note. 

7.  Powell  t).  Philadelphia  &  R.  R. 
Co.,  220  Pa.  St.  638,  70  Atl.  268,  20 
L.R.A.(N.S.)  1019. 

8.  6  Ann.  Cas.  1037  note. 

9.  Powell  V.  Philadelphia  &  R.  R. 
Co.,  220  Pa.  St.  638,  70  Atl.  268,  20 
LJIA.(N.S.)  1019. 

2  L.R.A.(N.S.)  875  note;  6  Ann. 
Cas.  1037  note. 


10.  2  L.R.A.(N.S.)  875  note. 

11.  Berryman  v.  Pennsylvania  R. 
Co.,  228  Pa.  St.  621,  77  Atl.  1011,  30 
L.R.A.(N.S.)  1049. 

12.  Chicago,  R.  I.  &  P.  R.  Co.  c. 
Thurlow,  178  Fed.  894,  102  C.  C.  A. 
128,  30  L.R.A.(N.S.)  571  and  note; 
Louisville  &  N.  R.  Co.  v.  Bays'  Adm'r, 
142  Ky.  400, 134  S.  W.  450,  34  L.R.A. 
(N.S.)  678  and  note. 

18.  Glenn  v.  Lake  Erie  &  W.  R.  Co., 
165  Ind.  659,  75  N.  E.  282,  112  A.  S- 
R.  265,  6  Ann.  Cas.  1032  and  note, 
2  L.B.A.(N.S.)  872  and  note;  Hou- 
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his  destination,  he  remains  at  the  station  to  secure  shelter  from  a 
storm.** 

498.  Rule  as  to  Passengers  on  Street  Cars. — The  general  rule  just 
considered  that  in  the  case  of  a  carrier  having  exclusive  control 
or  occupation  of  its  tracks  and  stations,  one  traveling  may  still  retain 
the  status  of  a  passenger  after  alighting  from  the  carrier's  vehicle, 
is  from  the  nature  of  things  not  applicable  to  carriers  not  so  situated, 
as  for  instance  in  the  case  of  persons  traveling  on  street  railway 
cars.**  While  a  person  attempting  to  alight  from  a  street  car  re- 
mains a  passenger  until  he  has  accomplished  the  act  of  alighting  in 
safety,  and  the  carrier  owes  to  the  passenger  attempting  to  alight 
that  very  high  degree  of  care  and  attention  which  the  law  puts  upon 
it  generally  to  the  end  of  promoting  the  safety  of  its  passengers,**  and 
will  be  liable  for  negligent  injury  to  the  passenger  while  so  alight- 
ing,*' it  is  the  generally  accepted  view  that  one  who  has  alighted  from 
a  street  car  and  is  in  safety  upon  the  highway  is  no  longer  a  pas- 
senger,*® but  is  thenceforth  a  traveler  upon  the  highway,  and  subject 
to  all  the  duties  and  obligations  imposed  upon  such  travelers,*'  and 
the  railway  company  is  not  responsible  to  him  as  a  carrier  for 
the  condition  of  the  street,  or  for  his  safe  passage  from  the  car  to 
the  sidewalk.**  There  are,  however,  authorities  which  hold  that  the 
relation  of  a  passenger  on  a  street  car  to  the  carrier  continues  until 
he  has  had  a  reasonable  opportunity  to  leave  the  roadway  of  ttie 
carrier  after  the  car  has  reached  the  station  or  stopping  place  to 


lein  V.  Boston  &  P.  R.  Co.,  147  Mass.  End  St.  Ry.  Co.,  176  Mass.  106,  57 

136, 16  N.  E.  698,  9  A.  S.  R.  676.  N.  E.  217,  79  A.  S.  R.  298  and  note, 

14.  Louisville  &  N.  R.  Co.  v.  Bays'  49  L.R.A.  421 ;  Fielders  v.  North  Jer- 

Adm'r,  142  Ky.  400,  134  S.  W.  450,  sey  St.  R.  Co.,  68  N.  J.  L.  343,  53 

34  L.R.A.(N.S.)  678  and  note.  Ati.  404,  54  Atl.  822,  96  A.  S.  R. 

16.  Chattanooga  Glectrie  R.  Co.  v.  552,  59  L.R.A.  455;  Finseth  v.  Subur- 

Boddy,  105  Tenn.  666,  58  8.  W.  646,  ban  Ry.  Co.,  32  Ore.  1,  51  Pae.  84, 

51  L.R.A.  885.  39  L.R.A.  517;  Chattanooga  Electric 

16.  O'Brien  v.  St.  Louis  Transit  Co.,  Ry.  Co.  «.  Boddy,  105  Tenn.  666,  58 
185  Mo.  263,  84  S.  W.  939,  105  A.  S.  W.  646,  51  L.R.A.  885. 

S.  R.  592  and  note.  79  A.  S.  R.  301  note;  104  A.  S.  R. 

17.  Denver  City  Tramway  Co.  v.  589  note;  19  Ann.  Cas.  1020  note; 
HiUs,  50  Colo.  328,  116  Pao.  125,  36  Ann.  Caa.  1912B  863  note. 
L.R.A.(N.S.)   213.    And  see  mfroj  19.  Fielders  v.  North  Jersey  St.  R. 
par.  656,  661.  Co.,  68  N.  J.  L.  343,  53  Atl.  404,  54 

18.  Powers  v.  Coiineetieut  Co.,  82  Atl.  822,  96  A.  S.  R.  552,  59  L.R.A. 
Conn.  665,  74  Atl.  931,  26  L.R.A.  455. 

(N.S.)  405;  Central  Ry.  Co.  v.  Pea-  80.  Powers  «.  Connecticut  Co.,  82 

cock,  69  Md.  257,  14  Atl.  709,  9  A.  Conn.  665,  74  Ati.  931,  26  L.R.A. 

S.  R.  425;  Creamer  v.  West  End  St.  (N.S.)  405;  Creamer  «.  West  End 

Ry.  Co.,  156  Mass.  320,  31  N.  E.  391,  St.  By.  Co.,  156  Mass.  320,  31  N.  E. 

32  A.  S.  R.  456,  16  L.RjV.  490;  Bige-  391,  32  A.  S.  R.  456,  16  L.R.A.  490; 

low  V.  West  End  St.  Ry.  Co.,  161  Mass.  Finseth  v.  Suburban  Ry.  Co.,  32  Ore. 

393,  37  N.  E.  367;  Gargan  v.  West  1,  51  Pae.  84,  39  L.R.A.  517. 
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which  he  is  entitled  to  be  carried ;  *  and  still  others,  while  assenting 

to  the  general  rule  that  one  who  has  not  entered  or  has  alighted 
from  the  car  cannot  hold  the  carrier  answerable  for  injuries  resulting 
from  the  condition  of  the  street  on  which  the  passenger  alights,  or 
for  the  conduct  of  third  persons,  refuse  to  apply  the  rule  in  the 
case  of  injury  resulting  from  a  defect  in  the  vehicle  from  which  the 
passenger  has  alighted  or  which  he  is  about  to  enter.*  A  passenger 
on  a  street  car,  who,  being  entitled  to  a  transfer  to  another  line,  which 
is  not  given  him  before  the  transfer  point  is  reached,  continues  to 
demand  it  after  he  has  reached  the  ground  at  the  transfer  point  in 
obedience  to  the  conductor's  command  to  get  off  the  car  and  out 
of  the  way,  has  not  lost  his  rights  as  a  passenger,  so  as  to  absolve  tlie 
company  from  liability  for  an  assault  upon  him  by  the  conductor, 
growing  out  of  the  altercation  *  The  duly  of  the  carrier  to  exercise 
great  care  in  the  operation  of  other  vehicles  than  that  on  which  tiie 
passenger  has  ridden  so  as  to  avoid  injuring  a  passenger  who  has 
alighted  is  treated  elsewhere  in  this  title.* 

499.  Termination  of  Relation  by  Act  of  Passenger. — While  the 
liability  of  a  carrier  to  a  passenger  as  such,  having  once  commenced, 
will  ordinarily  continue  until  the  passenger  has  reached  his  desti- 
nation,* yet  it  may  be  terminated  by  the  wrongful  act  of  the  passenger 
while  he  is  still  upon  the  carrier's  conveyance,  as,  for  instance,  by 
his  failure  to  comply  with  the  reasonable  and  proper  requirements 
of  the  carrier,'  or  by  disorderly  conduct.'  So  the  relation  may  be 
terminated  by  the  voluntary  act  of  the  passenger  in  leaving  the  car- 
rier's vehicle.  Thus,  where  a  passenger  enters  the  wrong  train  through 
his  own  mistake,  the  authority  of  the  conductor,  as  representative  of 
tlie  carrier,  terminates  when  a  safe  alighting-place  is  provided,  and  the 
passenger  has  voluntarily  left  the  train  in  safety.  The  company  is  not 
bound  by  the  general  directions  of  the  conductor,  in  the  nature  of 
advice  and  information,  as  to  what  course  the  passenger  shall  pursue 
after  he  has  left  the  train,  and  is  not  liable  for  an  injury  received  by 
the  passenger  while  acting  upon  such  directions.*  It  has  also  been 
held  that  where  a  railroad  train  runs  past  a  station,  and  a  passenger 
for  such  station  gets  off  while  the  train  is  still  in  motion,  and  is  killed 

1.  Melton  V.  Birmingham  R.  Light      5.  See  supra,  par.  489. 
&  Power  Co.,  153  Ala.  95,  45  So.  151,     6.  See  infra,  par.  752. 

16  L.R.A.(N.S.)  467  and  note.  7.  See  infra,  par.  751. 

2.  Keator  v.  Seranton  Trartioa  Co.,  8.  Cincinnati,  H.  &  I.  R.  Co.  v. 
191  Pa.  St.  102,  43  Atl.  86,  71  A.  S.  Carper,  112  Ind.  26,  13  N.  E.  122,  14 
R.  758,  44  L.R.A.  .546.  N.  E.  352,  2  A.  S.  R.  144;  Finiiegan 

8.  Blomsness  ti.  Puget  Sound  Elee-  v.  Chicago,  St.  P.,  M.  &  0.  Ry.  Co., 
trie  Ry.,  47  Wash.  620,  92  Pac.  414,  48  Minn.  378,  51  N.  W.  122,  15 

17  L.R.A.(N.S.)  763  and  note.  LJI.A.  399. 
'4.  See  infra,  par.  663. 
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by  another  train  while  making  his  way  back  to  the  station,  he  ceases 
to  be  a  passenger,  and  the  company  is  not  liable.* 

Duties  and  Liabilitiet  of  Carrier  to  Persons  Not  Passengers 

500.  In  General. — As  between  a  carrier  and  a  person  who  is  neither 
a  passenger  nor  an  employee,  there  is  no  relation  arising  out  of  any 
privity  of  contract;  consequently  any  liability  of  the  former  for  an 
injury  to  the  latter  can  be  determined  only  by  that  pervading  principle 
of  social  duty  founded  on  the  common  law,  that  every  person  must  so 
conduct  his  own  affairs  as  not  to  injure  the  rights  of  another,  expressed 
in  the  legal  maxim,  Sic  utere  iuo  ut  alienum  non  tacdasA^  Carriers 
are  liable  for  injuries  done  to  persons  not  passengers  where  the  in- 
juries arise  from  negligence  on  the  part  of  the  carrier,  to  which 
injuries  the  negligence  of  the  injured  persons  does  not  immediately 
contribute;  and  this  may  include  wanton  injuries  by  the  carrier  where 
there  may  be  negligence  on  the  part  of  the  injured  party."*  Where 
however,  the  person  injured  by  the  carrier  is  not  a  passenger,  the 
carrier  is  not  required  to  exercise  that  degree  of  vigilance  required 
of  persons  bearing  a  relation  of  trust  and  confidence  towards  each 
other.  In  such  case  the  carrier  is  only  required  to  use  such  care 
and  diligence  as  would  be  exercised  by  skilful,  prudent,  and  discreet 
persons  having  the  control  and  management  of  such  business,  re- 
garding their  duty  to  the  interests  of  all  concerned.**  The  authorities 
in  this  country  are  substantially  unanimous  to  the  effect  that  in 
actions  for  failure  to  use  ordinary  care  a  duty  towards  the  complain- 
ing party  must  be  shown  to  exist.  The  reason  for  the  imposition 
of  the  duty  has  been  found  in  the  relation  of  the  parties,  and  while 
the  detailed  process  of  reasoning  by  which  the  conclusion  is  reached 
is  not  frequently  stated,  an  examination  of  the  cases  generally 
shows  that  this  is  the  test  which  has  been  applied.  To  permit  one 
to  recover  because  of  a  duty  owed  to  another  would  set  at  naught  this 
elementary  rule  which  is  the  of  liability  in  all  negligence  actions. 
The  rule  is  one  that  underlies  nearly  all  questions  of  negligence,  and 

9.  Com.  V.  Boston  &  M.  R.  Co.,  129  State  v.  Baltimore  &  0.  R.  Co.,  24 
Mass.  500,  37  Am.  Rep.  382.  Md.  84,  87  Am.  Dec.  600  and  note; 

9  A.  S.  R.  678  note.  Baltimore  &  O.  R.  Co.  v.  Breinig,  25 

10.  Mad  River  &  L.  E.  R.  Co.  v.  Md.  378,  90  Am.  Dee.  49  and  note; 
Barber,  5  Ohio  St.  541,  67  Am.  Dec.  Robertson  v.  Boston  &  N.  St.  R.  Co., 
312  190  Mass.  108,  76  N.  E.  513,  112  A. 

69  Am.  Dee.  628  note;  75  Am.  Dec,  S.  R.  314,  3  L.R.A.{N.S.)  588  and 

310  note;  11  L.R.A.  720-721  note.  note;  Doss  v.  MiHsouri,  K.  &  T.  R. 

11.  Thayer  v.  St.  Louis,  A.  &  T.  H.  Co.,  59  Mo.  27,  21  Am.  Rep.  371 ; 
R.  Co.,  22  Ind.  26,  85  Am.  Dec.  409.  Padptt  r.  Moll,  159  Mo.  143,  60  S. 
See  infra,  par.  672,  694.  W.  121,  81  A.  S.  R.  347,  52  L.R.A. 

12.  Indiana  Cent.  Ry.  Co.  v.  Iludcl-  854. 

son,  13  Ind.  325,  74  Am.  Dec.  254;      11  L.R.A.  720-721  note. 
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is  reflect«d  in  the  numberless  questions  that  come  before  the  court  as 
to  the  duty  owed  by  one  party  to  the  other.*'  Whether  there  is  a 
want  of  ordinary  care  in  a  particular  case  depends  so  much  on  its 
attendant  circumstances,  that  a  definite  rule  becomes  difficult  if  not 
impossible  of  statement.'* 

501.  Trespassers  and  Licensees. — It  is  the  general  rule  that  a  car- 
rier owes  no  duty  to  a  trespasser  or  bare  licensee  at  a  station  or  on  its 
vehicles  except  after  discovering  his  peril.**  That  is  to  say,  there  is  no 
duty  owed  to  persons  of  those  classes  except  to  abstain  from  wil- 
fully or  wantonly  injuring  them.*'  There  is  no  afHrmative  duty  of 

13.  Oai-land  v.  Boston  &  M.  R.  R.  Udell  v.  Citizens'  St.  R.  Co.,  152  Ind. 
Co.,  76  N.  H.  556,  86  Atl.  141,  46  507,  52  N.  E.  799,  71  A.  S.  It.  336 
L.R.A.(N.S.)  338  and  note.  and  note;  Earl  v.  Chicago,  R.  1.  ft 

14.  Doss  V.  Missouri,  K.  &  T.  R.  P.  Ry.  Co.,  109  la.  14,  79  N.  W.  381, 
Co.,  59  Mo.  27,  21  Am.  Rep.  371.         77  A.  S.  R.  516;  Graham  v.  Chicago 

15.  41  L.R.A.(N.S.)  163  note.  &  N.  W.  R.  Co.,  131  la.  741,  107  N. 

16.  Condran  v.  Chicago,  M.  &  St.  W.  595,  117  A.  S.  R.  445  and  note, 
P.  R.  Co.,  67  Fed.  522,  32  U.  S.  App.  7  L.R.A.(N.S.)  603;  Mendenhall  v. 
182,  14  C.  C.  A.  506,  28  L.R.A.  749;  Atchison,  T.  &  S.  F.  R.  Co.,  66  Kan. 
Purple  V.  Union  Pac.  R.  Co.,  114  Fed.  438,  71  Pae.  846,  97  A.  S.  R.  380  and 
123,  51  C.  C.  A.  564,  57  L.R.A.  700;  note,  61  L.R.A.  120;  Illinois  Cent.  R. 
Clark  V.  Colorado  &  N.  W.  R.  Co.,  Co.  v.  Laloge,  113  Ky.  896,  69  S.  W. 
165  Fed.  408,  91  C.  C.  A.  358,  19  795,  62  L.R.A.  405;  Swartwood's 
L.R.A.(N.S.)  988;  Alabama  Great  Guardian  «.  Louisville  &  N.  R.  Co.,  129 
Southern  R.  Co.  v.  Godfrey,  150  Ala.  Ky.  247,  111  S.  W.  305,  130  A.  S.  R. 
202,  47  So.  185,  130  A.  S.  R.  76;  465,  19  L.R.A.(N.S.)  1112;  Lett  v. 
Brovles  V.  Central  of  Georgia  R.  Co.,  New  Orleans  City  &  Lake  R.  Co.,  37 
106 'Ala.  616,  52  So.  81,  139  A.  S.  R.  La.  Ann.  337,  55  Am.  Rep.  500;  Reary 
50;  McElvane  v.  Central  of  Georgia  r,  Louisville  N.  O.  &  T.  Ry.  Co.,  40 
R.  Co.,  170  Ala.  525,  54  So.  489,  34  La.  Ann.  32,  3  So.  390,  8  A.  S.  R.  497: 
L.R.A.(N.S.)  715;  Neyman  v.  Ala-  Burbank  v.  Illinois  Cent.  R.  Co.,  42 
bama  Great  Southern  R.  Co.,  172  Ala.  La.  Ann.  1156,  8  So.  580,  11  L.R.A. 
606,  55  So.  509,  Ann.  Cas.  1913E  232  720  and  note;  Sherman  v.  Maine  Cent, 
and  note;  Arkansas  &  L.  R.  Co.  v.  R.  Co..  110  Me.  228,  85  Atl.  755,  43 
Sain,  90  Ark.  278,  119  S.  W.  659,  22  L.R.A.(N.S.)  1134;  Sweeny  v.  Old 
L.R.A.(N.S.)  910;  Mclver  v.  Florida  Colony  &  N.  R.  Co.,  10  Allen,  (Mass.) 
Cent.  &  P.  R.  Co.,  110  Ga.  223,  36  368,  87  Am.  Dec.  6i4;  Redigan  v.  Hos- 
S.  E.  775,  65  L.R.A.  437;  Ashworth  ton  &  M.  R.  Co.,  155  Mass.  44.  28  N. 
V.  Southern  R.  Co.,  116  Ga.  635,  43  E.  1133,  31  A.  S.  R.  .520,  14  L.R.A. 
S.  E.  36,  59  L.R.A.  592;  Toledo,  W.  276;  McKeon  v.  New  York,  N.  H.  & 
&  W.  R.  Co.  V.  Beggs,  85  111.  80,  28  H.  R.  Co.,  183  Mass.  271,  67  N.  E. 
Am.  Rep.  613;  Chicago,  B.  &  Q.  R.  Co.  329,  97  A.  S.  R.  437;  Fitzmaurice  t'. 
V.  Mehlsaek,  131  111.  61,  22  N.  E.  812,  New  York,  N.  H.  &  H.  R.  Co.,  1!)2 
19  A.  S.  R.  17  and  note;  Neice  v.  Chi-  Mass.  159,  78  N.  E.  418,  116  A.  S.  R. 
cago  &  A.  R.  Co.,  254  111.  595,  98  N.  E.  236,  7  Ann.  Cas.  586,  6  L.R.A.(N.S.) 
989,  41  L.R.A.(N.S.)  162  and  note;  1146;  Creeden  v.  Boston  &  M.  R.,  193 
Illinois  Cent.  R.  Co.  v.  Leiner,  202  111.  Mass.  280,  79  N.  E.  344,  9  Ann.  Cas. 
624,  67  N.  E.  398,  95  A.  S.  R.  266;  1121  and  note  (officer  going  on  train 
Everhart  v.  Terre  Haute  &  I.  R.  Co.,  to  make  arrest) ;  Lebov  v.  Consolidated 
78  Ind.  292,  41  Am.  Rep.  567;  Sprin-  R.  Co.,  203  Mass.  380,  89  N.  E.  546, 
ger  V.  Bvram,  137  Ind.  15,  36  N.  E.  26  L.R.A.(N.S.)  265  and  note;  Yancey 
361,  45  L.  S.  R.  159,  23  L.R.A.  244;  v.  Boston  Elevated  R.  Co.,  205  Mass. 
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care,^'  aud  awh  per^ns  muHt  take  the  premises  or  vehicles  as  they  And 
them.^^  The  bare  licensee  is  only  relieved  from  the  responsibility  of 
being  a  trespasser  in  the  consequences  which  attend  that  relation.'* 
A  person  who  does  not  go  upon  the  vehicle  or  the  premises  of  a  rail- 
way company  as  a  passenger,  servant,  trespasser,  or  as  one  standing 
in  any  contractual  relation  to  the  corporation,  but  who  is  permitted 
by  the  cuniijuny  to  come  upon  its  premises  for  his  own  interest,  con- 
venience, or  benefit,  is  upon  the  premises  of  such  railway  company  as 
a  licensee  within  the  rule  just  laid  down.^  The  question  of  the 
liability  of  the  carrier  for  the  ejection  of  a  ti'espasser  in  an  improper 
manner  is  treated  elsewhere  in  this  title.* 

502.  Invitees  Generally. — ^While  the  rule  as  to  the  duty  of  a  carrier 
toward  a  tresi)a8Ker  is,  as  has  l>eeu  seen,  also  applied  in  the  case  of  a 


162,  91  N.  K.  202,  137  A.  S.  R.  431,  Co.,  23  S.  C.  531,  iw  Am.  Rep.  32; 

26  L.RJ\..(N.8.)   1217;  Klu^herz  v.  Chioago,  St.  L.  &  K.  0.  R.  Co.  v 

Chirajro,  M.  &  St.  P.  R.  Co.,  90  Minn.  Smith,  110  Tenn.  197,  75  S.  W.  711, 

17,  95  N.  W.  586,  101  A.  S.  R-  384;  100  A.  S.  R.  799;  Gaheston,  H.  & 

Barrett  v.  Miuneapolis,  St.  P.  &  S.  S.  S.  A.  Ry.  Co.  v.  Zantzinger,  92  Tes. 

M.  R.  Co.,  106  Minn.  51,  117  N.  W.  365.  48  S.  W.  563,  71  A.  S.  R.  859, 

1047,  130  A.  S.  R.  585,  18  L-RJl.  44  LJI.A.  553 ;  Dixon  v.  Northern  Pae. 

(N.S.)  416;  Richmond  &  D.  R.  Co.  v.  R.  Co.,  37  Wash.  310,  79  Pac  943, 107 

Burused,  70  Miss.  437,  12  So.  958,  35  A.  S.  R.  810,  2  Ann.  Cas.  620,  68 

A.  S.  R.  656;  Howell  v.  Illinois  Cent.  L.R.A.  895;  Woodivine's  Adm'r  v. 

R.  Co.,  75  Miss.  242,  21  So.  746,  36  Chesapeake  &  0.  R.  Co.,  36  W.  Va. 

L.R.A.  545;  Farber  v.  Missouri  Pac.  329,  15  S.  E.  81,  32  A.  S.  R.  859,  16 

Ry.  Co.,  116  Mo.  81,  22  S.  W.  631,  L.R.A.  271;  Dowd  «.  Chicago,  M.  & 

20  L.R.A.  350;  Padgitt  v,  Moll,  159  St.  P.  Ry.  Co.,  84  Wis.  105,  54  N.  W. 

Mo.  143,  60  S.  W.  121,  81  A.  S.  R.  24,  36  A.  S.  R.  917,  20  L.R.A.  527 

347,  52  L.R.A.  854;  Garland  v.  Bos-  and  note. 

ton  &  M.  R.,  76  N.  H.  556,  86  Atl.  69  A.  S.  R.  192  note;  97  A.  S.  R. 

141,  46  L.R.A.(N.S.)  338  and  note,  382  note;  2  L.R.A.  166-167  note;  8 

Ann.  Cas.  1913E  924;  McNeill  c.  Dur-  L.R.A.(N.S.)    1240-1241    note;  41 

ham  &  C.  H.  Co.,  132  N.  C.  510,  44  S.  L.R.A.(N.S.)  163  note. 

E.  34,  95  A.  S.  R.  641  and  note,  67  17.  Arkansas  &  L.  R.  Co.  v.  Sain, 

LJl.A.  227;  Peterson  r.  South  &  W.  90  Ark.  278, 119  S.  W.  659,  22  L.K.A. 

R.  Co.,  143  N.  C.  260,  35  S.  E.  618,  (N.S.)  910;  Neice  v.  Chicago  &  A.  R. 

118  A.  S.  R.  799,  8  L.R.A.(N.S.)  Co.,  254  111.  595,  98  N.  E.  989,  41 

1240  and  note;  Pittsburgh,  Ft.  W.  &  L.R.A.(N.S.)  162  and  note. 

C.  Rv.  Co.  V.  Bingham,  29  Ohio  St.  18.  Klngherz  v.  Chicago,  M.  &  St. 

364,  23  Am.  Rep.  751;  Atchison  T.  &  P.  R.  Co.,  90  Minn.  17,  95  N.  W.  586, 

S.  F.  R.  Co.  V.  Cogswell,  23  Okla.  181,  101  A.  S.  R.  384;  Nichols'  Adm'r  v. 

99  Pae.  923,  20  L.R.A.(N.S.)   837;  Washington,  O.  &  W.  R.  Co.,  83  Va. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Jan-  99,  5  S.  E.  171,  5  A.  S.  R.  257;  Wool- 

flora,  24  Okla.  106,  104  Pac.  339,  20  wine's  Adm'r  v.  Chesapeake  &  O.  Ry. 

Ann.  Cas.  316,  24  L.R.A.(N.S.)  535;  Co.,  36  W.  Va.  329,  15  S.  E.  81,  32 

Oillis  V.  Pennsylvania  R.  Co.,  59  Pa.  A.  S.  R.  859,  16  L.R.A.  271. 

St.  129,  98  Am.  Dec.  317;  Duff  r.  Ai-  41  L.R.A.(N.S.)  163  note, 

legbeny  Valley  R.  Co.,  91  Pa.  St.  458.  19.  41  L,R.A.(N.S.)  103  note. 

36  Am.  Rep.  675  and  note;  Bricker  v,  20.  Atchison,  T.  &  S.  F.  R.  Co.  tt. 

Philadelphia  &  R.  R.  Co.,  132  Pa.  St.  Cogswell,  23  Okla.  181,  99  Pac.  023, 

1.  18  Atl.  983,  19  A.  S.  R.  585  and  20  L.R.A.(N.S.)  837. 

note;  Darwin  v.  Charlotte,  C.  &  A.  R.  1.  See  infra,  par.  745. 
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bare  licensee  on  the  vehicles  or  premises  of  a  carrier,  on  the  other 
hand,  one  who  goes  upon  the  vehicles  or  premises  of  a  carrier  to  trans- 
act business  with  it  or  its  agents  or  to  transact  business  in  the  opera- 
tion of  the  road,  or  who  is  there  by  invitation  of  the  carrier,  express 
or  implied,  is  lawfully  there,  and  the  carrier  owes  him  at  least  the 
duty  of  using  reasonable  or  ordinary  care  for  his  safety.*  As  to 
whether  one  is  an  invitee,  at  least  by  implication,  or  a  licensee  has 
been  held  by  some  authorities  to  depend  upon  the  existence  or  want  of 
a  common  interest  or  mutual  advantage  on  the  part  of  the  carrier 
and  one  upon  his  premises.  If  such  exists  the  person  is  inferred  to 
be  an  invitee,  whereas  in  the  absence  of  such  elements,  and  where  one 
is  upon  the  premises  only  for  pleasure  or  for  his  own  benetit,  he  is  to 
be  deemed  a  licensee.'  Tliis  principle  cannot,  however,  be  said  to 
furnish  an  invariable  test  by  which  it  may  be  determnied  in  every 
case  whether  a  person  is  upon  the  premises  of  the  carrier  under  an 
implied  invitation,  but  the  existence  of  an  invitation  must  be  de- 
termined by  the  drcum-stances  of  each  case.*  The  mere  fact  that  a 
carrier  does  not  eject  persons  from  its  premises  or  enforce  its  orders 
against  entering  or  going  upon  its  vehicles  for  purposes  other  than 
of  being  transported  will  not  necessarily  amount  to  an  invitation  im- 
posing liability.'  While  the  general  rule  as  to  the  care  required  from 

2.  Bennett  v.  Louisville  &  N.  R.  Co.,  53  S.  E.  297,  111  A.  S.  R.  856;  Gale- 
102  U.  S.  577,  26  U.  S.  (L.  ed.)  235;  house  v.  Minneapolis,  St.  P.  &  S.  S.  M. 
Montgomery  etc.,  R.  Co.  v.  Thompson,  R.  Co.,  22  N.  D.  615,  135  N.  W.  189, 
77  Ala.  448,  54  Am.  Rep.  72;  Little  47  L.R.A.(N.S.)  965;  Atchison,  T.  & 
Rock  &  Ft.  S.  Ry.  Co.  v.  Lawton,  55  S.  F.  R.  Co.  v.  Cogswell,  23  Okla.  181, 
Ark.  428,  18  S.  W.  543,  29  A.  S.  R.  99  Pac.  923,  20  L.R.A.(N.S.)  837; 
48,  15  L.R.A.  434;  Arkansas  &  L.  R.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Jandera. 
Co.  V.  Sain,  90  Ark.  278,  119  S.  W.  24  Okla.  106,  104  Pac.  339,  20  Ann. 
6.59,  22  L.R.A.(N.S.)  910  and  note;  Cas.  316,  24  L.R.A.(N.S.)  535;  Galves- 
Atehison,T.&S.  F.  R.  Co.  u.McElroy,  ton,  H.  &  S.  A.  R.  Co.  v.  Matzdorf, 
76  Kan.  271,  91  Pac.  785,  123  A.  S.  102  Tex.  42,  112  S.  W,  1036,  132  A. 
R.  134,  13  L.R.A.(N.S.)  620;  Losey  S.  R.  819,  20  L.R.A.(N.S.)  833;  Ilale 
V.  Atchison,  T.  &  S.  F.  R.  Co.,  84  «.  Grand  Trunk  R.,  60  Vt  605,  1 
Kan.  224,  114  Pac.  198,  33  L.R.A.  L.R.A.  187. 

(N.S.)  414;  Bell  v.  Houston  &  S.  R.  S.  Bell  v.  Houston  &  S.  R.  Co.,  132 
Co.,  132  La.  88,  60  So.  1029.  43  L.R.A.  La.  88,  60  So.  1029,  43  L.R.A.(N.S.) 
(N.S.)  740;  Klugherz  v.  Chicago,  M.  &  740;  Atchison,  T.  &  S.  F.  Co.  v.  Cogs- 
St.  P.  R.  Co.,  90  Minn.  17,  95  N.  W.  well,  23  Okla.  181,  99  Pac.  923.  20 
586,  101  A.  S.  R.  384;  Metcalf  v.  Ya-  L.R.A.(N.S.)  837;  Atchison,  T.  &  S. 
zoo,  etc.,  R.  Co.,  97  Miss.  455,  52  So.  F.  R.  Co.  v.  Jandera,  24  Okla.  106, 104 
.355,  28  L.R.A.(N.S.)  311  and  note;  Pac.  339,  20  Ann.  Cas.  316,  24  L.RJL 
Fremont  E.  &  M.  V.  R.  Co.  v.  Has:-  (N.S.)  535. 

hlad,  72  Neb.  773, 101  N.  W.  1033, 106  4.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
N.  W.  1041,  9  Ann.  Cas.  1096,  4  Cogswell,  23  Okla.  181, 99  Pac.  023,  20 
L.R.A.(N.S.)  254;  Grimshaw  v.  I^ke  L.R.A.fN.S.)  837. 
Shore  &  M.  S.  R.  Co.,  205  N.  Y.  371,  5.  Hillman  v.  Boston  Elevated  R. 
98  N.  E.  762,  Ann.  Cas.  1913E  571,  Co.,  207  Mass.  478,  93  N.  E.  653,  32 
40  L.R.A.(N.S.)  563;  Pineus  v.  At-  L.R.A.(N.S.)  198;  Redigan  v.  Boston 
lantie  Coast  Line  R.  Co.,  140  N.  C.  450,  &  H.  R.  Co.,  155  Mass.  44,  28  N.  E. 
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a  carrier  to  invitees  upon  its  premises  is  as  above  stated  there  are  de- 
cisions to  the  effect  that  ail  persons  having  duties  to  perform  incidental 
to  the  departure  and  arrival  of  passengers,  and  all  persons  having  busi- 
ness with  the  company  on  its  premises  at  a  station,  are  entitled  to  the 
same  protection  as  passengers,  or  intended  passengers,  while  there 

503.  Persons  Accompanying,  Visiting,  or  Awaiting  Passengers. — 
It  now  seems  to  be  the  generally  accepted  doctrine  that  in  the  absence 
of  any  regulation  to  the  contrary,  one  who  goes  to  the  premises  of  a 
railway  company  to  meet  an  incoming  passenger  or  to  accompany  a 
departing  passenger  must  be  deemed  to  go  upon  the  premises  or  cars  ■ 
of  the  railway  company  under  an  implied  invitation  of  the  company.^ 
It  is  a  matter  of  common  knowledge  that  in  the  usual  conduct  of  the 
passenger  business  it  often  becomes  necessary  for  those  not  passengers 
to  go  upon  cars  to  assist  incoming  as  well  as  outgoing  passengers,  and 
that  a  practice  has  grown  up  in  response  to  this  necessity.  While  it 
perhaps  arose  out  of  a  consideration  for  the  security  and  convenience 
of  the  traveler,  it  has  proven  beneficial  to  carriers,  and  m  treated  as  on 
incident  to  tlie  business  in  the  conduct  of  the  public  and  the  acqui- 
escence of  carriers,  it  cannot  be  doubted  that  it  has  increased  travel 
and  the  earnings  of  carriers,  while  it  has  promoted  the  convenience 
and  security  of  passengers,  and,  if  it  should  be  abrogated,  many  per- 
sons would  be  compelled  to  forego  journeys,  to  the  detriment  of  the 
carrier  and  their  own  inconvenience.   In  view  of  these  facts  it  may 


1133,  31  A.  S.  R.  520,  14  L.R.A.  276;  Johns,  36  Kan.  769,  14  Pae.  237,  59 

Legge  V.  New  York,  N.  H.  &  H.  R.  Am.  Rep.  609;  LouisviUe  &  N.  R.  Co. 

Co.,  197  Mass.  88,  83  N.  E.  367,  23  v.  Berry,  88  Ky.  222, 10  S.  W.  472,  21 

L.R.A.(N.S.)  633.  A.  S.  R.  329;  Sullivan  v.  Vieksbnrg  S. 

6.  Tubbs  V.  Michigan  Cent.  R.  Co.,  &  P.  R.  Co.,  39  La.  Ann.  800,  2  So. 
107  Mich.  108,  64  N.  W.  1061,  61  586,  4  A.  S.  R.  239;  Tobin  r.  Portland 
A.  S.  R.  320;  Galloway  v.  Chicago,  M.  S.  &  P.  R.  Co.,  59  Me.  183,  8  Am.  Kep. 
&  St.  P.  Ry.  Co.,  56  Minn.  346,  57  415;  McKone  v.  Michigan  Cent.  R. 
N.  W.  1058,45  A.  S.  R.  468,  23  L.R.A.  Co.,  .51  Mich.  601,  17  N.  W.  74,  47 
442.  Am.  Rep.  596;  Doss  v.  Missouri,  K. 

7.  The  City  of  Seattle,  150  Fed.  &  T.  R.  Co.,  59  Mo.  27,  21  Am.  Rep. 
537,  80  C.  C.  A.  279,  10  Ann.  Cas.  371;  Atchison,  T.  &  S.  F.  R,  Co.  v. 
15!)  and  note,  10  L.R.A.(N.S.)  969  and  Cogswell,  23  Okla.  181,  99  Pac.  923, 
note;  Montgomery  &  E.  Ry.  Co.  v.  20  L.R.A.(N.S.)  837;  St.  Louis  &  S. 
Thompson,  77  Ala.  448,  54  Am.  Rep.  F.  R.  Co.  v.  Lee,  37  Okla.  545,  132 
72;  Little  Rock  &  Ft.  S.  Ry.  Co.  i-.  Pac.  1072,  46  L.R.A.(N.S.)  357  and 
Lnwton,  55  Ark.  428,  18  S.  W.  543,  note;  Gillis  r.  Pennsylvania  R.  Co., 
29  A.  S.  R.  48,  15  L.R.A.  434  and  59  Pa.  St.  129,  98  Am.  Dec.  317;  Hom- 
nole;  Arkansas  &  L.  R.  Co.  v.  Sain,  ilton  v.  Texas  &  P.  Ry.  Co.,  64  Te.\. 
90  Ark.  278,  119  S.  "W.  659.  22  L.R.A.  251,  53  Am.  Rep.  756;  Dowd  v.  Chi- 
(N.S.)  910  and  note;  Denver  &  R.  G.  cage,  M.  &  St.  P.  Ry.  Co.,  84  Wis.  105, 
R.  Co.  r.  Spencer,  27  Colo.  313,  61  54  N.  W.  24,  36  A.  8.  R.  917,  20 
Pac.  606,  51  L.R.A.  121;  Union  Depot  L.R.A.  .527. 

&  R.  Co.  r.  Londoner,  50  Colo.  22,  114      3  L.R.A. (N.S.)  432-431  note;  20 

Pac.  316,  33  L.R.A.(N.S.)  4.S3  and  Ann.  Cas.  453  note.  ■ 
note;  Atchison,  T.  &  S.  F.  R.  Go.  v. 
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well  be  held  that  such  attendant  performs  a  service  in  the  common 

interest  of  carrier  and  passenger,  and  that  his  entry  upon  a  car  is 
upon  an  implied  invitation,  which  entitles  him  to  demand  ordinary' 
care  of  the  carrier.*  So,  also,  it  has  been  held  that  where  a  person 
goes  aboard  a  steamer  at  an  intermediate  port  of  call,  upon  the  implied 
invitation  of  the  owners,  for  the  purpose  of  visiting  a  passenger 
thereon,  the  owners  are  bound  to  exercise  ordinary  care  to  avoid 
injuring  him,  and  in  determining  what  constitutes  ordinary  care 
under  such  circumstances  the  magnitude  of  the  threatened  injury  is 
a  factor.'  The  rule  has  also  been  held  to  apply  to  one  injured  by  the 
carrier's  negligence  while  at  the  station  for  the  purpose  of  conauui- 
mating  a  business  transaction  with  one  who  was  a  passenger.*"  Such 
persons  are  not,  however,  passengei-s,  nor  entitled  to  the  same  degree 
of  care  on  the  part  of  the  carrier,  and  as  to  them  the  latter  owes  only 
the  duty  of  ordinary  care.^*  When,  however,  one  in  assisting  a  pas- 
senger is  performing  a  duty  that  the  carrier  may  owe  to  the  passenger 
in  special  cases,  it  has  been  held  that  the  same  rule  of  care  on  the  part 
of  the  carrier  to  the  assisting  party  as  to  the  passenger  may  be  ap- 
plied.** There  are  some  decisions  which,  while  classing  as  invitees 
those  upon  the  carrier's  premises  who  sustain  some  special  relation  to 
the  passenger,  such  as  attendant,  assistant,  member  of  the  family, 
host,  or  the  like,  exclude  mere  friends  or  acquaintances  of  the  pas- 
senger." The  question  of  the  status  of  one  riding  upon  the  veliicle 
of  a  carrier  by  permission  or  invitation  of  an  employee  has  already 
been  treated.** 


8.  LitUe  Rock  &  Ft.  S.  Ry.  Co.  v.  77  N.  E.  386, 112  A.  S.  R.  615;  Hons- 
Lawton,  55  Ark.  428,  29  A.  S.  R.  48,  ton,  etc.,  R.  Co.  v.  PhUlio,  96  Tex.  18, 
15  L.R.A.  434  and  note.  69  S.  W.  994,  97  A.  S.  R.  868,  59 

9.  The  City  of  Seattle,  150  Fed.  537,  L.R.A.  392;  Oalveston,  etc.,  R.  Co.  v. 
80  C.  C.  A.  279,  10  Ann.  Cas.  159  and  Matzdorf ,  102  Tex.  42, 112  S.  W.  1036, 
note,  10  L.R.A.(N.S.)  969.  132  A.  S.  R.  849,  20  L.R.A.(N.S.)  833 

10.  Atciiison,  T.  &  S.  F.  R.  Co.  v.  and  note;  Wickert  tJ.  Wisconsin  Cent 
Cogswell,  23  Okia.  181,  99  Pac.  023,  R.  Co.,  142  Wis.  375,  123  N.  W.  943, 
20  L.R.A.(N.S.)  837;  and  see  Klug-  20  Ann.  Cas.  452  and  note. 

herz  V.  Chicago,  M.  &  St.  P.  R.  Co.,  00  97  A.  S.  R.  871  note;  10  Ann.  Cas. 

Minn.  17,  95  N.  W.  586,  101  A.  S.  R.  161  note. 

384.  12.  McEIvane  v.  Central  of  Georgia 

11.  Indianapolis  Traction  &  Termi-  R.  Co.,  170  Ala.  525,  54  So.  489,  34 
nal  Co.  r.  Lawson,  143  Fed.  834,  74  C.  L.R.A.(N.S.)  715;  EvansviHe  &  T.  H. 
C.  A.  630,  6  Ann,  Cas.  666,  5  L.R.A.  R.  Co.  ti.  Atlion,  6  Ind.  App.  295,  33 
(N  S.)  721;  Earl  v.  Chicaffo,  R.  I.  &  N.  E.  469,  51  A.  S.  R.  303  and  note. 
P.  Ry.  Co.,  109  la.  14,  79  N.  W.  381,  10  Ann.  Cas.  161  note. 

77  A.  S.  R.  516;  Union  Pac.  Ry.  Co.  IS.  Galveston,  H.  &  S.  A.  R.  Co.  v. 

V.  Nichols,  8  Kan.  505,  12  Am.  Rep.  Matzdorf,  102  Tex.  42, 112  S.  W.  1036, 

475;  Lucas  v.  New  Bedford  &  T.  R.  132  A.  S.  R.  849,  20  L.R.A.(N.S.)  833 

Co.,  6  Gray  (Mass.)  64,  66  Am.  Dec.  and  note. 

406;  Higley  v.  Gilmer,  3  Mont.  90,  35  20  Ann.  Cas.  454  note. 

Am.  Rep.  450;  Dnhme  v.  Hamburg-  14.  See  supra,  par.  484. 

American  Packet  Co.,  184  N.  Y.  404, 
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XXVIII.  Powers,  Dlties  and  Liabilities  of  Carriers  in  Trans- 
portation 

Power  to  Make  and  Enforce  Reasonable  Rules 

504.  In  General. — While  the  right  to  be  carried  by  a  common  car- 
rier of  pasi<engers  is  superior  to  rules  and  regulations  that  he  has 
power  to  make,  and  cannot  be  affected  by  them,^'  yet  there  can  be  no 
doubt  as  to  the  power  of  a  carrier  of  passengers  to  make,  and  by  its 
jnoper  agents  enforce,  reasonable  rules  and  regiUations  for  the  car- 
riage of  its  passengers,  and  the  transaction  of  its  business  generally,'* 


15.  Day  v.  Owen,  5  Miph.  520,  72  L.R.A.  83;  Hull  v.  Boston  &  M.  R., 
Am.  Dec.  62.  210  Mass.  159,  96  N.  E.  58,  Ann.  Cas. 

23  A.  S.  B.  515  note.  1912C  1147  and  note;  Day  v.  Owen,  5 

16.  Evans  v.  Memphis  &  C.  B.  Co.,  Mich.  520,  72  Am.  Dec.  62;  Van  Dusan 
56  Ala.  246,  28  Am.  Rep.  771 ;  Man-  v.  Grand  Trunk  Ry.  Co.  of  Canada, 
ning  V.  Lonis\*iUe  &  N.  R.  Co.,  95  Ala.  07  Mich.  439,  56  N.  W.  848,  37  A.  S. 
392,  11  So.  8,  16  L.R.A.  55,  36  A.  S.  R.  354  and  note;  Faber  v.  Chicago 
R.  225;  Pullman  Car  Co.  v.  Krauss,  Gz«at  Western  Ry.  Co.,  62  Minn.  433, 
145  Ala.  395,  40  So.  398,  8  Ann.  Cas.  64  N.  W.  918,  36  L.R.A.  780;  MorriU 
218,  4  L.R.A.(N.S.)  103;  Birmingham  v.  Minneapolis  St.  R.  Co.,  103  Minn. 
R.  Light  &  Power  Co.  v.  McDonough,  362, 115  N.  W.  395, 123  A.  S.  R.  341; 
153  Ala.  122.  44  So.  960,  127  A.  S.  R.  Forsee  v.  Alabama  G.  S.  R.  Co.,  63 
18,  13  L.R.A.(N.S.)  445;  Shortsleeves  Miss.  66,  56  Am.  Rep.  801;  Doberty 
V.  Capital  Traction  Co.,  28  App.  Cas.  v.  Northern  Pae.  R.  Co.,  43  Mtmt. 
<D.  C.)  365,  8  L.R.A.(N.S.)  287  and  294,  115  Pac.  401,  36  UR.A.(N.S.) 
note;  Nimn  «.  Georgia  R.  Co.,  71  Ga.  1139;  Post  v.  Chicago  &  N.  W.  R.  Co., 
710,  51  Am.  Rep.  284;  Central  of  14  Neb.  110,  15  N.  W.  225,  45  Am. 
Georgia  R.  Co.  r.  Motes,  117  Ga.  923,  Rep.  100;  Johnson  v.  Concord  R. 
43  S.  E.  990,  97  A.  S.  R.  223  and  Corp.,  46  N.  H.  21S,  88  Am.  Dec.  19!); 
note,  62  L.R.A.  507;  Illinois  Cent.  R.  Elmore  v.  Sands,  54  N.  T.  512,  13 
Co.  V.  Whittemore,  43  III.  420,  02  Am.  Am.  Rep.  617;  Eaton  v.  Delaware,  L. 
Dec.  138  and  note;  Chicago  &  N.  W.  &  W.  R.  Co.,  57  N.  Y.  382,  15  Am. 
Ry.  Co.  r.  Williams,  55  111.  185,  8  Am.  Rep.  513;  Barney  ».  OysUr  Bay  & 
Rep.  641;  Chicago  &  E.  R.  Co.  v.  H.  Steamboat  Co.,  67  N.  Y.  301,  23 
Field,  7  Ind.  App.  172,  34  N.  E.  406,  Am.  Rep.  115;  Barker  u.  Cent.  Park, 
52  A.  S.  R.  444;  Curtis  v.  Louisville  N.  &  E.  R.  Co.,  151  N.  Y.  237,  45  N. 
City  Rv.  Co.,  94  Ky.  573,  23  S.  W.  E.  530,  56  A.  S.  R.  626  and  note,  ;t5 
363,  21  L.R.A.  649;  Dunn  v.  Grand  L.R.A.  489;  Monnier  v.  New  York 
Trunk  Ry.  Co.  of  Canada,  58  Me.  187,  Cent.  &  H.  R.  R.  Co.,  175  N.  Y.  281, 
4  Am.  Rep.  267;  Northern  Cent.  Ry.  67  N.  E.  569,  96  A.  S.  R.  619,  62 
Co.  V.  O'Conner,  76  Md.  207,  24  Atl.  L.R.A.  357;  Cliica^o,  R.  I.  &  P.  R.  Co. 
440,  35  A.  S.  R.  422,  16  L.R.A.  449;  r.  Armstrong,  30  Okla.  134,  120  Pac. 
Commonwealth  v.  Power,  7  Mete.  952,  Ann.  Cas.  1913B  1343,  39  L.R.A. 
(Mass.)  596,41  Am.  Dee.  465  and  note;  (N.S.)  126;  Pennsylvania  R.  Co.  v. 
Cheney  v.  Boston  &  M.  R.  Co.,  11  Langdon,  92  Pa.  St.  21;  Martin  v. 
Mete.  (Mass.)  121,  45  Am.  Dec.  190  Rhode  Island  Co.,  32  R.  I.  162, 
and  note;  Warren  v.  Fitchburg  R.  Co.,  78  Atl.  548.  Ann.  Cas.  1912C  1283 
8  Allen  (Mass.)  227,  85  Am.  Dec.  and  note,  32  L.R.A.(N.S.)  695  and 
700;  Staiidish  v.  Narragansett  Steam-  note;  Louisville  &  N.  R.  Co.  v. 
ship  Co.,  Ill  Mass.  512,  15  Am.  Rep.  Turner,  100  Tenn.  213,  47  S.  W.  223, 
66;  Dodge  v.  Boston  &  B.  Steamship  43  L.R.A.  140;  Chattanooga  Rapid 
Co.,  148  Mass.  207, 12  A.  S.  R.  641,  2  Transit  Co.  v.  Venable,  105  Tenn.  460, 
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and  it  has  often  been  held  to  be  the  duty  of  the  carrier  to  make  such 
i-ules  and  regulations  to  insure  the  safety  and  comfort  of  its  pas- 
sengers.'' Such  rules  and  regulations  must  however  be  reasonable  in 
their  requirements,  and  must  be  executed  in  a  reasonable  and  proper 
manner,  so  as  not  to  be  unnecessarily  burdensome  to  the  public;** 
they  must  not  be  inconsistent  with  the  carrier's  charter,'*  nor  con- 
ti-avene  any  law  or  principle  of  sound  public  policy,***  and  they  mast 
accord  with  the  proper  service  and  conduct  of  a  railroad  in  its  business 
and  duty  as  a  common  carrier.'  The  liability  of  the  carrier  cannot  be 
restricted  by  such  rules  and  regulations,  nor  can  tliey  be  so  shaped 
or  enforced  as  imnecessarily  to  annoy  and  restrict  the  traveling  public 
in  its  rights."  Subject  to  the  above  qualifications  the  carrier  may 
make  all  necessary  and  reasonable  rules  for  the  proper  and  orderly 
management  of  its  depots  and  other  places  open  to  the  public ; '  for 


58  S.  W.  861,  51  L.R.A.  886;  Knos- 
ville  Traction  Co.  v.  Wilkerson,  117 
Tenii.  482,  99  S.  W.  992,  10  Ann.  Cas. 
641,  9  L.R.A.{N.S.)  579  and  note; 
Houston  &  T.  C-  Ry.  Co.  v.  Moore, 
49  Tex.  31,  30  Am.  Kep.  98;  Wight- 
man  V.  Chicago  &  N.  W.  Ry.  Co.,  73 
Wis.  169,  4  N.  W.  689,  9  A.  S.  R.  778, 

2  L.R.A.  185. 

43  Am.  Dec.  363  note;  93  Am.  Dec. 
750  note;  10  A.  S.  R.  521  note;  21 
A.  S.  R.  885  note;  5  L.R.A.  817  note; 
7  L.R.A.  111-112  note. 

17.  Alabama  G.  S.  R.  Co.  v.  Car- 
miehael,  90  Ala.  19,  8  So.  87,  9  L.R.A. 
388;  Pullman  Car  Co.  v.  Krauss,  145 
Ala.  395,  40  So.  398,  8  Ann.  Cas.  218, 

4  L.R.A.{N.S.)  103;  Chicago  B.  &  Q. 
R.  Co.  V.  George,  19  111.  510,  71  Am. 
Dee.  239  and  note;  Chicago  &  E.  R. 
Co.  V.  Field,  7  Ind.  App.  172,  34  N. 
E.  406,  52  A.  S.  R.  444;  Barker  v. 
Central  Park,  N.  &  E.  R.  Co.,  151 
N.  Y.  237,  45  N.  E.  550,  56  A.  S.  R. 
626,  35  L.R.A.  489. 

18.  Evans  v.  Memphis  &  C.  R.  Co., 
56  Ala.  246,  28  Am.  Rep.  771;  South 
Fla.  R.  Co.  V.  Rhodes,  25  Fla.  40, 

5  So.  633,  23  A.  S.  R.  506  and  note, 

3  L.R.A.  733;  Nortliem  Cent.  Ry.  Co. 
V.  O'Conner,  76  Md.  207,  35  A.  S.  R. 
422,  16  L.R.A.  449  and  note;  Day  v. 
Owen,  5  Mich.  520,  72  Am.  Dec.  62; 
Morrill  r.  Minneapolis  St.  R.  Co.,  108 
Minn.  362,  115  N.  W.  395,  123  A.  S. 
R.  341;  Post  V.  Chicago  &  N.  W.  R. 
Co.,  14  Neb.  110,  15  N.  W.  225,  45 


Am.  Rep.  100;  State  v.  Overton,  24 
N.  J.  L.  435,  61  Am.  Dec.  671;  Poole 
V.  Northern  Pac.  R.  Co.,  16  Ore.  261, 
19  Pac.  107,  8  A.  S.  R.  289  and  note: 
Memphis  &  C.  R.  Co.  «.  Benson,  85 
Tenn.  627,  4  S.  W.  5,  4  A.  S.  R.  776: 
Louisville  &  N.  R.  Co.  v.  Turner,  100 
Tenn.  213,  47  S.  W.  223,  43  LJI.A. 
140. 

61  Am.  Dec.  678  note;  8  A.  S.  R. 
293  note;  23  A.  S.  R.  515  note. 

19.  Pittsburgh,  C.  &  St.  L.  Rv.  Co. 
V.  Vandyne,  57  Ind.  576,  26  Am.  Rep. 
68;  Palmer  Transfer  Co.  v.  Anderson, 
131  Ky.  217, 115  S.  W.  182,  133  A.  S. 
R.  237,  19  L.R.A.(N.S.)  756;  Post  v. 
Chicago  &  N.  W.  R.  Co.,  14  Neb.  UO, 
15  N.  W.  225,  45  Am.  Rep.  100. 

20.  Louisville  &  N.  R.  Co.  d.  Turner, 
100  Tenn.  213,  47  S.  W.  223,  43  L.R.A. 
140;  Wightraan  v.  Chicago  &  N.  W. 
Ry.  Co.,  73  Wis.  169,  9  A.  S.  R.  778, 
2  L.R.A.  185. 

8  A.  S.  R.  293  note. 

1.  Louisville  &  N.  R.  Co.  v.  Turner, 
100  Tenn.  213,  47  S.  W.  223,  43 
L.R.A.  140. 

2.  Morril!  v.  Minneapolis  St.  R.  Co., 
103  Minn.  362,  115  N.  W.  395,  123 
A.  S.  R.  341;  LouisvUle  &  N.  R.  Co. 
V.  Turner,  100  Tenn.  213,  47  S.  W. 
223,  43  L.R.A.  140. 

3.  St.  Louis  &  I.  M.  &  S.  Rv.  Co. 
V.  Wilson,  70  Ark.  136,  66  S.  W. 
661,  A.  S.  R.  74:  Central  of  Geor- 
gia R.  Co.  V.  Motes,  117  Ga.  923, 
43  S.  E.  990,  97  A.  S.  R.  223,  62 
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the  management  and  operation  of  its  vehicles ;  *  as  to  tickets  and 
fares;*  as  to  the  manner  of  receiving  and  carrying  passengers,  the 
places  which  they  shall  occupy  on  the  carrier'a  conveyance,"  and  as 
to  their  conduct  while  on  board  such  conveyance.'  And  it  has  been 
held  that  purchasers  of  tiekete  are  bound  to  comply  with  all  reason- 
able rules  and  orders  of  a  railroad  company  or  its  agents,  as  much 
when  going  to  the  cars  from  the  station-house,  or  from  the  cars  to  a 
place  of  safety  beyond  the  railroad  track,  as  when  actually  on  board 
the  train,  and  while  the  transit  continues." 

505.  Determination  as  to  Reasonableness  of  Rule. — According  to 
some  decisions  the  regulations  of  a  railroad  or  similar  carrier  operat- 
ing upon  and  affecting  the  rights  of  pa£<sengers  are  not,  properly 
speaking,  by-laws  of  the  corporation,  and  their  validity  depends  upon 
the  fact  of  their  being  reasonable,  which  fact  is  to  be  determined  by 
the  jury,*  but  others  hold  that  the  question  whether  such  rules  are 
reasonable  or  not,  is  a  mixed  question  of  law  and  fact  to  be  found  by 
the  jury  on  the  trial  under  the  instructions  of  the  court,  and  cannot 
be  determined  on  demurrer.^**  Although  where  there  is  a  dispute 
as  to  facts  or  circumstances  affecting  the  reasonableness  of  the  rule, 
such  question  may  be  deemed  a  mixed  question  of  law  and  fact,^' 
yet  where  the  facts  are  not  in  dispute,  and  not  susceptible  of  different 

L.R.A.  507;  C«mmouweaIth  v.  Power,  Co.,  28  App.  Cas..  (D.  C.)  365,  8 

7  Mete.  (Mass.)  596,  41  Am.  Dec.  LJl.A.(N.S.)   287  and  note;  Pitts- 

465  and  note;  Louisville  &  N.  R.  Co.  burgh,  C.  &  St.  L.  By.  Co.  v.  Vaadyne, 

V,  Turner,  100  Tenn.  213,  47  S.  W.  57  Ind.  576,  26  Am.  Rep.  68;  Sim- 

223,  43  LJI.A.  140;  Smith  v.  Cham-  mons  v.  New  Bedford,  V.  &  N.  Steam- 

berlain,  38  S.  C.  520^  17  S.  £.  371,  boat  Co.,  97  Mass.  361,  93  Am.  Dec. 

19  L.R.A.  710  (power  of  depot  agents  99;  Day  v.  Owen,  5  Mich.  520,  72 

as  incident  to  offioe  to  make  reasonable  Am.   Dec.  62;   Chattanooga  Rapid 

regulations ) .  Transit  Co.  v.  VenaWe,  105  Tenn. 

4.  Pittsburgh,  C.  &  St.  L.  Ry.  Co.  460,  58  S.  W.  861,  51  L.R.A.  886; 

V.  Vandyne,  57  Ind.  576,  26  Am.  Rep.  Kiric  v.  Seattle  Electric  Co.,  58  Wash. 

68;  Nashville  St.  Ry.  Co.  v.  Griffin,  283,  108  Pae.  604,  31  L.R.A.(N.S.) 

104  Tenn.  81,  57  S.  W.  153,  49  L.R.A.  991.   And  see  infra,  par.  515,  530. 

451.  7.  Smallman  v.  Whilter,  87  111.  545, 

6.  McGowen  v.  Morgan's  L.  &  T.  29  Am.  Rep.  76;  Simmons  v.  New 

R.  &  Steamship  Co.,  41  La.  Ann.  732,  Bedford  V.  &  N.  Steamboat  Co.,  97 

17  A.  S.  R.  415  and  note,  5  L.R.A.  Mass.  361,  93  Am.  Dec.  99. 

817:  Faber  v.  Chicago  Great  Western  8.  Warren  v.  Fitchburg  R.  Co.,  8 

Rv.  Co.,  62  Minn.  433,  64  N.  W.  918,  Allen  (Mass.)  227,  85  Am.  Dee.  700. 

36  L.R.A.  789 ;  Louisville  &  N.  R.  Co.  9.  State  v.  Overton,  24  N.  J.  L. 

V.  Turner,  100  Tenn.  213,  47  S.  W.  435,  61  Am.  Dec.  671. 

'223,  43  L.RA.  140.    See  infra,  par.  10.  Day  v.  Owen,  5  Mich.  520,  72 

549,  559.  Am.  Dee.  62;  Post  v.  Chicago  &  N. 

6.  Bowie  V.  Birmingham  Raiiwav  &  W.  R.  Co.,  14  Neb.  110,  15  N.  W. 

Electric  Co.,  125  Ala.  397,  27  So.  1016,  225,  45  Am.  Eep.  100. 

82  A.  S.  R.  247,  50  L.R.A.  632;  Dob-  11.  Central  of  Georgia  R.  Co.  v. 

bins  V.  Little  Rock  R.  &  Electric  Co.,  Motes,  117  Qa.  923,  43  S.  E.  990, 

79  Ark.  85,  95  S.  W.  794,  9  Ann.  Cas.  97  A.  S.  B.  223,  62  L.RA.  507. 
84:  Short^eeves  v.  Capital  Traction 

R.  C.  L.  Vol.  IV.— »7.  1057  . 
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inferences,  the  generally  accepted  view  is  that  the  refisonableness  of  a 
i-ule  or  regulation  of  a  common  carrier  is  not  a  question  of  fact  for  the 
jury  but  of  law  for  the  court,**  although  it  may  be  proper  for  the 
court  to  admit  testimony  as  to  the  necessity  of  such  rule.**  The 
necessity  of  holding  this  to  be  a  question  of  law,  and  therefore  within 
the  province  of  the  court  to  settle,  is  apparent  from  the  consideration 
that  it  is  only  by  so  holding  that  fixed  and  permanent  regulations 
can  be  established.  If  this  question  is  to  be  left  to  juries,  one  rule 
would  be  applied  by  them  to-day  and  another  to-morrow.  In  one 
trial  a  railway  would  be  lield  liable,  and  in  another,  presenting  the 
same  questions,  not  liable.  Neither  ihe  companies  nor  passengers 
would  know  their  rights  or  their  obligations.  ,  A  fixed  system  for  the 
control  of  the  vast  interests  connected  with  railroads  would  be  impos- 
sible, while  such  a  system  is  essential  equally  to  the  road  and  to  the 
public.  ** 

506.  Necessity  for  Notice  to  Passenger. — While  it  is  the  duty  of 
passengers  to  conform  themselves  reasonably  to  the  carrier's  rules 
when  ascertained,**  yet  it  has  been  held  that  such  rules  and  regula- 
tions, in  order  to  be  effective,  must  be  made  known  to  the  public  in 
such  way  and  by  such  means  as  in  the  special  case  may  be  necessary, 
and  best  adapted  to  serve  the  convenience  and  purpose  of  the  pas- 
senger as  well  as  of  the  carrier,**  and  the  question  whether  a  certain 


12.  Bowie  V.  Binuingbam  Raihvav  14.  Pollman  Car  Co.  v.  Krauss,  14o 

&  Electric  Co.,  125  Ala.  397,  27  So.  Ala.  395,  40  So.  398,  8  Ann.  Cas. 

1016,  82  A.  S.  R.  247  and  note,  50  218,  4  L.R.A.(N.S.)  103;  South  Fla. 

L.R.A.    632;    Pullman    Car   Co.   v.  R.  Co.  v.  Rhodes,  25  Fla.  40,  5  So. 

Krauss,  145  Ala.  395,  40  S.  398,  8  633,  23  A.  S.  R.  506,  3  L.R.A.  733; 

Ann.  Cas.  218,  4  L.R.A.(N.S.)  103;  Barker  v.  Central  Park  N.  &  E.  R.  R. 

Birmingham  R.  Light  &  Power  Co.  v.  Co.,  151  N.  Y.  237,  45  N.  E.  550,  56 

McDonough,  153  Ala.  122,  44  So.  960,  A.  S.  R.  626  and  note,  35  L.R.A.  489. 

127  A.  S.  R.  18,  13  L.R.A.(N.S.)  445;  15.  Pittsburgh,  C.  &  St  L.  Ry.  Co. 

Sooth  Fla.  R.  Co.  v.  Rhodes,  25  Fla.  v.  Vandyne,  57  Ind.  576,  26  Am.  Rep. 

40,  5  So.  633,  23  A.  S.  R.  506  and  note,  68;  Dunn  v.  Grand  Trunk  R.  Co.  of 

3  L.R.A.  733;  Central  of  Georgia  R.  Canada,  58  Me.  187,  4  Am.  Rep.  267: 

Co.  V.  "Wotes,  117  Ga.  923,  43  S.  E.  Dodge  v.  Boston  &  B.  Steamship  Co., 

990,  97  A.  S.  R.  223  and  note,  62  148  Mass.  207,  19  N.  E.  373,  12  A. 

L.R.A.  507;  Illinois  Cent.  R.  Co.  v.  S.  R.  541,  2  L.R.A.  83;  Barney  r. 

Whittemore,  43  111.  420,  92  Am.  Dec.  Oyster  Bay  &  H.  Steamboat  Co.,  67 

138  and  note;  Chilton  v.  St.  Louis  &  I.  N.  Y.  301,  23  Am.  Rep.  115;  Monnier 

-U  Ry.  Co.,  114  Mo.  88,  21  S.  W.  v.  New  York  Cent.  &  H.  R.  R.  Co.. 

457,  19  L.R.A,  269;  Barker  v.  Central  175  N.  Y.  281,  67  N.  E.  569,  96  A. 

Park,  N.  &  E.  R.  R.  Co.,  151  N.  Y.  S.  R.  619,  62  L.R.A.  357. 

237,'  45  N.  E.  550,  56  A.  S.  R.  626,  16.  Baltimore  &  O.  R.  Co.  v.  Kane. 

and  note,  35  L.R.A.  489;  Louisville  &  69  Md.  11,  13  Atl.  387,  9  A.  S.  R.  387; 

N.  R.  Co.  V.  Turner,  100  Tenn,  213,  Kirkland  v.  Charleston  &  W.  C.  Ry. 

47  S.  W.  223,  43  L.R.A.  140.  Co.,  79  S.  C.  273,  60  S.  E.  668,  128 

56  A.  S.  R.  629  note.  A.  S.  R.  848,  15  L.R.A.{N.S.)  425: 

18.  Illinois  Cent.  R.  Co.  r.  Whitte-  Louisville  &  N.  R.  Co.  v.  Turner,  100 

more,  43  lU,  420,  92  Am.  Dec.  138  Tenn.  213,  47  S.  W.  223,  43  L.R.A. 

and  note.  140. 
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passenger  had  notice  of  a  particular  requirement  is  one  for  the  jury." 
,Vs  to  what  notice  or  publication  of  rules  is  required  or  sufficient  in 
order  to  reach  and  affect  tlie  public,  the  authorities  are  by  no  means 
agreed.  From  the  very  nature  of  the  case,  much  must  depend  upon 
the  provisions  of  the  rule,  and  whether  it  is  one  intended  to  affect  the 
entire  public  and  the  usual  and  general  business  of  passenger  traffic, 
or  one  intended  for  certain  trains  and  certain  circumstances  and  in- 
dividuals only.^*  While  the  private  rules  and  regulations  of  the  com- 
pany must  be  brought  to  the  notice  of  those  sought  to  be  bound  there- 
by," it  has  been  held  that  in  the  case  of  a  rule  which  is  manifestly 
necessary  and  reasonable,  notice  to  the  passenger  of  such  rule  or  as- 
sent to  it  by  him  is  not  necessary,"*  and  that  the  passenger  has  im- 
pliedly assented  to  such  rules  by  offering  himself  for  carriage.^  The 
effect  of  noncompliance  with  known  rules  of  a  carrier  upon  the  status 
of  one  upon  the  carrier's  vehicles  or  premises  is  treated  elsewhere 
in  this  title,^  as  is  the  effect  of  such  disobedience  as  barring  a  pas- 
senger's right  to  recover  for  personal  injuries,*  and  the  right  of  the 
carrier  to  eject  a  passenger  for  disobedience  of  its  rules.* 

Duty  to  Receive  and  Carry 

507.  In  General. — ^It  is  elementary  that  a  common  carrier  of  pas- 
sengers, whether  by  land  or  water,  is  obliged  to  receive  and  carry, 
for  a  reasonable  compensation,  all  persons  who  apply  for  passage 
at  the  proper  time  and  place,*  and  who  comply  with  the  regulations 
of  the  carrier  as  to  intending  passengers,*  if  the  accommodations  are 
sufficient,  unless  there  is  a  proper  excuse  for  refusal.'   This  duty  is 

17.  Kirkland  «.  Charleston  &  W.  C.  Ry.  Co.,  62  Minn.  433,  64  N.  W.  018, 
Ry.  Co.,  79  S.  G.  273,  60  S.  E.  668,  36  L.R^.  789;  Drake  v.  Pennsylvania 
128  A.  S.  B.  848,  15  L.Rji..(N.S.)  R.  Co.,  137  Pa.  St.  352,  20  AU.  994, 
425.  21  A.  S.  R.  883. 

18.  Louisville  &  N.  R.  Co.  v.  Turner,     2.  Seis  supra,  par.  478,  482. 
100  Tenn.  213,  47  S.  W.  223,  43     S.  See  infra,  par.  673. 
LJt.A.  140.  4.  See  infra,  par.  752. 

19.  Lake  Shore  &  M.  S.  R.  Co.  v.  6.  Illinois  Cent.  R.  Co.  v.  O'Keefe, 
Brown,  123  111.  162,  14  N.  E.  197,  168  lU.  115,  48  N.  E.  294,  61  A.  S. 
r»  A.  S.  R.  510;  Dunn  v.  Grand  Trunk  R.  68,  39  L.R.A.  148;  O'Brien  «.  Bos- 
Ry.  Co.  of  Canada,  58  Me.  187,  4  Am.  ton  &  W.  R.  Co.,  15  Gray  (Mass.) 
Rep.  267;  McGee  «,  Missouri  Pac.  20,  77  Am.  Dec.  247.  And  see  supra, 
Ry.  Co.,  92  Ma  208,  4  S.  W.  739,  1  par.  490. 

A.  S.  R.  706.  6.  Illinois  Ceiit  R.  Co.  v.  Whitte- 

56  A.  S.  R.  629  note.  more,  43  111.  420,  92  Am.  Dec.  338; 

20.  Faber  v.  Chicago  Great  West-  Zachery  v.  Mobile  &  O.  R.  Co.,  74 
eni  Ry.  Co.,  62  Minn.  433,  64  N.  W.  Miss.  520,  21  So.  246,  fiO  A.  S.  R. 
918,  36  L.R.A.  789;  Barker  v.  Cen-  529,  36  L.R.A.  546;  Richmond  r. 
tral  Part,  N.  &  E.  R.  R.  Co.,  151  Soothem  Pac.  Co.,  41  Ore.  54,  67  Pac. 
N.  Y.  237,  45  N.  E.  550,  56  A.  S.  R.  947,  93  A.  8.  R.  694,  57  L.R.A.  616. 
626,  and  note,  35  L.R.A.  489.  See  infra,  par.  504. 

1.  Faber  v.  Chicago  Great  Western      7.  Pearson  v,  Duane,  4  Wall.  605, 
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imposed  upon  the  carrier  by  law.*  In  virtue  of  its  charter  rights 
and  privileges,  the  company  is  a  public  agent  and  as  such  agent  is 
placed  under  a  duty  to  exercise  its  calling  with  perfect  impartiality  to- 
ward all  persons.'  Even  though  the  carrier  may  have  the  right  to  aban- 
don his  business  as  such  whene^•e^  he  sees  fit  to  do  so,  yet  while  he 
holds  himself  out  to  the  public  as  in  the  prosecution  of  it,  he  should 
be  ready  and  willing  to  perform  the  duties  appertaining  to  it  accord- 
ing to  his  undertaking,!**  ^nd  in  the  case  of  railroads  it  has  been  held 
that  they  not  only  have  the  right  to  act  as  common  carriers,  but  they 
are  bound  to  act  as  such,  and  that  the  public  have  the  right  to 
insist  that  they  shall  continue  so  to  act.  They  cannot  throw  off 
this  responsibility,  and  absolutely  refuse  to  discharge  their  duties, 
except  by  an  abandonment  and  surrender  of  their  charters ;  they  can- 
not, of  their  own  motion,  while  acting  under  their  charters  and  oper- 
ating their  road,  divest  themselves  of  their  character  of  common  car- 


18  U.  S.  (L.  ed.)  447;  Evans  v.  Mem-  Miss.  520,  21  So.  246,  60  A.  S.  R. 
phis  &  C.  R.  Co.,  56  Ala.  246,  28  Am.  529,  36  L.R.A.  546,  75  Miss.  746,  2;J 
Rep.  771;  Price  v.  St.  Louis,  I.  M.  So.  434,  65  A.  S.  R.  617,  41  L.R.A. 
&  S.  R.  Co.,  75  Ark.  479,  88  S.  W.  385;  Atwater  v.  Delaware,  L.  &  W. 
575, 112  A.  S.  R.  79;  Kline  v.  Central  R.  Co.,  48  N.  J.  L.  55,  2  Atl.  803, 
Pac.  R.  Co.  of  California,  37  Cal.  400,  57  Am.  Rep.  543;  Hollister  v.  Now- 
99  Am.  Dec.  282;  Barrett  v.  Market  len,  19  Wend.  (N.  T.)  234,  32  Am. 
St.  Ry.  Co.,  81  Cal.  296,  22  Pac.  859,  Dec.  455;  Cole  v.  Goodwin,  19  Wend. 
15  A.  S.  R.  61  and  note,  6  L.R.A.  (N.  Y.)  251,  32  Am.  Dec.  470;  Bar- 
336;  Illinois  Cent.  R.  Co.  «.  Whitte-  ney  «.  Oyster  Bay  &  H.  Steamboat  Co., 
more,  43  lU.  420,  92  Am.  Dec.  138;  67  N.  Y.  301,  23  Am.  Rep.  115;  Mc- 
Illinois  Cent.  R.  Co.  v.  O'Keefe,  168  Neill  v.  Durham  &  C.  R.  Co.,  135  N. 
III.  115,  48  N.  E.  294,  61  A.  S.  R.  C.  682,  47  S.  E.  765,  67  L.R.A.  227; 
68,  39  L.R.A.  148;  Chicago,  R.  I.  &  P.  Williams  v.  Carolina  &  W.  R.  Co.,  144 
R.  Co.  V.  Hamler,  215  lU.  525,  74  N.  N.  C.  498,  57  S.  E.  216,  12  Ann.  Cas. 
E.  705,  106  A.  S.  R.  187,  3  Ann.  Cas.  1000,  12  L.R.A.(N.S.)  191;  Richmond 
42,  1  L.R.A.(N.S.)  674;  CaUoway  v.  v.  Southern  Pac.  Co.,  41  Ore.  54,  67 
Mellett,  15  Ind.  App.  366,  44  N.  E.  Pac,  947,  93  A.  S.  R.  694,  57  L.R.A. 
198,  57  A.  S.  R.  238;  Bogard's  Adm'r  616;  Louisville  &  N.  R.  Co.  v.  Garrett, 
V.  Illinois  Cent.  R.  Co.,  144  Ky.  649,  8  Lea  (Tenn.)  438,  41  Am.  Rep.  640: 
139  S.  W.  855,  36  L.R.A.(N.S.)  337;  Walsh  u.  Chicago,  M.  &  St.  P.  Rv. 
Hoar  t).  Maine  Cent.  R.  Co.,  70  Me.  Co.,  42  Wis.  23,  24  Am.  Rep.  376. 
65,  35  Am.  Rep.  299;  Cheney  v.  Bos-  73  Am.  Dee.  345  note;  87  Am.  Dec. 
ton  &  M.  R.  Co.,  11  Mete.  (Mass.)  121,  716  note;  107  A.  S.  R.  299  note;  7 
45  Am.  Dee.  190;  O'Brien  v.  Boston  &  L.R.A.  687  note;  15  L.R.A.{N.S.)  960 
W.  R.  Co.,  15  Gray  (Mass.)  20,  77  note.  See  infra,  par.  508. 
Am.  Dec.  347;  Connors  r.  Cunard  8.  Calloway  ti.  Mellett,  15  Ind.  App. 
Steamship  Co.,  204  Mass.  310,  90  N.  E.  366,  44  N.  E.  198,  57  A.  S.  R.  238: 
m,  134  A.  S.  R.  662  and  note,  17  Richmond  v.  Southern  Pac.  Co.,  41 
Ann.  Cas.  1051  and  note,  26  L.R.A.  Ore.  54,  67  Pac.  947,  93  A.  S.  R. 
(N.S.)  171;  Day  v.  Owen,  5  Mich.  694,  57  L.R.A.  616. 
■520,  72  Am.  Dec.  62;  Meisner  v.  De-  9.  Atwater  v.  Delaware,  L.  &  W.  R. 
troit,  B.  I.  &  W.  Ferry  Co.,  154  Mich.  Co.,  48  N.  J.  L.  55,  2  Atl.  803,  57 
545,  118  N.  W.  14,  129  A.  S.  R.  Am.  Rep.  543. 

493  and  note,  19  L.R.A.(K.S.)  872;  10.  Heim  v.  MeCaoghan,  32  Miss. 
Zachery  v.  MobUe  &  O.  R.  Co.,  74  17,  66  Am.  Dee.  588. 
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riers,  and  refuse  to  receive  and  cany  passengers  upon  their  roads,  or 
refuse  to  allow  them  to  come  upon  their  premises  at  the  proper 
place  and  time,  for  the  purpose  of  taking  passage.^* 

508.  Grounds  for  Refusal  to  Carry  Generally. — The  general  rule 
that  a  common  carrier  of  passengers  is  bound  to  accept  all  offering 
themselves  at  the  pi-oper  time  and  mfuiner  and  willing  to  pay  the 
regular  faro  has  its  lin^itations.^'  The  excuses  which  the  law  admits 
as  sufficient  to  justify  a  common  carrier  in  refusing  to  receive  and 
carry  a  passenger  willing  to  pay  his  fare  usually  relate  to  the  char- 
acter or  condition  of  the  proposed  passenger,  or  the  inability  of  the 
carrier  to  carry  such  person  for  want  of  room  in  the  vehicle,^'  but 
the  right  to  refuse  to  accept  a  person  as  a  passenger  is  not  confined 
to  eases  where  the  safety  or  convenience  of  other  passengers  would 
be  endangered,  but  may  and  often  does  arise  from  other  circumstances 
such  as  the  imposition  upon  the  carrier  of  other  than  its  usual 
duties.'*  The  question  of  the  right  of  a  carrier  to  eject  a  person 
after  receiving  him  as  a  passenger,  whom  in  the  first  instance  the 
carrier  might  properly  have  refused  to  accept,  is  treated  elsewhere  in 
this  title." 

509.  Dangerous  or  Objectionable  Character  of  Intending  Passenger. 

— ^Where  a  carrier  has  reasonable  cause  to  believe,  and  does  believe, 
that  the  safety  or  convenience  of  its  other  passengers  will  be  en- 
dangered by  a  person  who  presents  himself  for  transportation,  it  has 
the  right  to  refuse  to  accept  such  person  as  a  passenger,  and  is  not 
bound  to  wait  until  events  have  justified  its  belief.*'  For  instance, 
the  carrier  is  not  bound  to  receive  those  seeking  transportation  for 
criminal  purposes,*'  such  as  gamblers,  thieves,  or  known  pickpockets 
who  seek  to  board  the  conveyance  to  ply  their  vocation,**  fugitives 


11.  Harris  v.  Stevens,  31  Vt.  79, 
73  Am.  Dee.  337  and  note. 

12.  Connors  v.  Canard  Steamship 
Co.,  204  Mass.  310,  00  N.  E.  601,  134 
A.  S.  R.  662  and  note,  17  Ann.  Cas. 
lOol  and  note,  26  L.R.A.(N.S.)  171. 

107  A.  S.  R.  299  note. 

13.  Atwater  v.  Delaware,  L.  &  W. 
R.  Co.,  48  N.  J.  L.  55,  2  Atl.  803,  57 
Am.  Rep.  543. 

14.  Connors  v.  Cunard  Steamship 
Co.,  204  Mass.  310,  90  N.  E.  601,  134 
A.  S.  R.  662  and  note,  17  Ann.  Cas. 
1051  and  note,  26  L.R.A.(N.S.)  171. 

15.  See  infrO)  par.  751. 

16.  Owens  v.  Macon  &  B.  R.  Co., 
119  Qa.  230,  46  S.  E.  87,  63  L.R.A. 
946;  Vinton  v.  Middlesex  R.  Co.,  11 
AUen  (Mass.)  304,  87  Am.  Dec.  714 
and  note;  Connors  v.  Cunard  Steam- 
ship Co.,  204  Mass.  310,  90  N.  E.  601. 


134  A.  S.  R.  662  and  note,  17  Ann. 
Cas.  1051  and  note,  26  L.R.A.(N.S.) 
171. 

17.  Connors  v.  Cunard  Steamship 
Co.,  204  Mass.  310,  90  N.  E.  601, 134 
A.  S.  R.  662,  17  Ann.  Cas.  1051  and 
note,  26  L.RA.(N.S.)  171. 

107  A.  S.  R.  299  note. 

18.  Lemont  v.  Washington  &  O.  R. 
Co.,  1  Mackey  (D.  C.)  180,  47  Am. 
Rep.  238;  Connors  v.  Cnnaid  Steam- 
ship Co.,  204  Mass.  310,  90  N.  E. 
532,  134  A.  S.  R.  662,  17  Ann.  Cas. 
1051,  26  L.R.A.(N.S.)  171;  Atwater 
V.  Delaware,  L.  &  W.  R.  Co.,  48 
N.  J.  L.  55,  2  AU.  803,  57  Am.  Rep. 
643;  Chicago,  R.  I.  &  P.  R.  Co.  k. 
Armstrong,  30  Okla.  134, 120  Pac.  952, 
Ann.  Cas.  1913B  1343,  39  L.R.A. 
(N.S.)  126. 
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from  justice,'"  or  persons  whose  conduct  is  riotous  or  disorderly.™ 
Nor  is  a  carriei-  bound  to  accept  one  whose  person  or  clothing  is  so 
filthy  as  to  be  obnoxious  to  other  passengers,*  or  who  is  affected  with 
a  contagious  disease,'  or  who  is  intoxicated  to  such  an  extent  as  to 
render  it  probable  that  he  would  be  disagreeable  or  annoying  to 
poiiisengers.*  A  common  carrier  of  passengers  by  sea  may  properly 
refuse  to  accept  as  a  paissenger  a  person  who  has  been  forcibly 
banished  aud  expelled  by  the  actual,  though  violent  and  revolution- 
ary, authorities  of  a  place,  under  threat  of  death  if  he  return,  when 
the  bringing  back  and  landing  of  such  person  by  the  carrier  would 
in  its  judgment  tend  to  promote  further  trouble  and  difficulty.* 
While  it  has  been  said  generally  that  a  common  carrier  of  passengers 
is  not  bound  to  admit  to  its  conveyances  a  person  whose  habits  arc 
vulgar  and  objectionable,  or  whose  character  is  known  to  be  bad,* 


87  Am.  Dec.  717  note;  107  A.  S.  R.  Western  B.  Co.,  (la.)  IJo  N.  W.  21, 
2!i9,  300  note.  42  L.BJL.(K.S.)  373  (onder  express 

19.  Chipago,  R.  I.  &  P.  R.  Co.  v.  statutory  provision) ;  Loaisville  &  N. 
Armstrong,  30  Okla.  134,  120  Pae.  R.  Co.  v.  Logan,  88  Ky.  232,  10  S. 
952,  Ann.  Cas.  1913B  1343,  39  LJt.A.  W.  665,  21  A.  S.  R.  332,  3  L.R.A.  80: 
(N.S.)  126.  Chesapeake  &  0.  B.  Co.  v.  Selsor,  142 

107  A.  S.  R.  299  note.  Ky.  163,  134  S.  W.  143,' 33  L.R.A. 

20.  Bogard's  Adm'r  v.  Illinois  Cent.  (N.S.)  165;  Bogard's  AdmV  v.  Dli- 
B.  Co.,  144  Ky.  649,  139  S.  W.  855,  nois  Cent.  R.  Co.,  144  Ky.  649,  139 
;i6  L.R.A.(N.S.)'  337;  Atwater  tj.  8.  W.  855,  36  UB,A.(N.S.)  337;  Vin- 
Delaware,  L.  &  W.  R.  Co.,  48  N.  J.  L.  ton  v.  Middlesex  R.  Co.,  11  Allen 
55,  2  Atl.  803,  57  Am.  Bep.  543;  (Mass.)  304,  87  Am.  Dee.  714;  Con- 
Patnam  v.  Broadway  &  S.  A.  R.  Co.,  nors  v.  Cunard  Steamship  Co.,  204 


1.  Atwater  v.  Delaware,  L.  &  W.  (N.S.)  171;  Zacbery  v.  Mobile  &  O. 
B.  Co.,  48  N.  J.  L.  53,  2  AU.  803,  57  R.  Co.,  75  Miss.  520,  21  So.  246,  60 


S.  Pullman  Car  Co.  v.  Krauss,  145  J.  L.  55,  2  AtL  803,  57  Am.  Rep. 
Ala.  395,  40  So.  398,  S  Ann.  Cas.  218  543;  Patnam  v.  Broadway  ft  S.  A. 
and  note,  4  L.R.A.(N.S.)  103  aud  B.  Co.,  55  N.  Y.  108,  14  Am.  Rep. 
note;  Bogard's  Adm'r  v.  Illinois  Ceut.  190;  Pittsburg  &  C.  B.  Co.  v.  Pillow, 
R.  Co.,  144  Ky.  649,  139  S.  W.  855,  76  Pa.  St.  510,  18  Am.  Rep.  424  and 
36  L.BA.(N.S.)  337;  Atwater  v.  Dela-  note. 

ware,  L.  &  W.  R.  Co.,  48  N.  J.  L.  55,  87  Am.  Dec.  716  note;  107  A.  S.  R. 
2  Ad.  803,  57  Am.  Rep.  543.  300  note. 

87  Am.  Dec.  717  note;  107  A.  S.  R.  4.  Pearson  v.  Duane,  4  Wall.  (U. 
299,  303  note.  S.)  605, 18  U.  S.  (L.  ed.)  447. 

3.  Pullman  Car  Co.  v.  Krauss,  145  6.  Pearson  v.  Duane,  4  Wall.  605, 
Ala.  395,  40  So.  398,  8  Ann.  Cas.  38  U.  S.  (L.  ed.)  447;  Hall  u.  De  Cuir, 
218,  4  L.R.A.(N.S.)  103  and  note;  95  U.  S.  485,  24  U.  S.  (L.  ed.  547; 
Price  V.  St.  Louis,  I.  M.  &  S.  R.  Co.,  Pullman  Car  Co.  v.  Krauss,  145  Ala. 
75  Ark.  479,  88  S.  W.  575,  112  A.  395,  40  So.  398.  8  Ann.  Cas.  218,  4 
S.  R.  79;  Pittsburgh,  C.  &  St.  L.  Ry.  L.R.A.(N.S.)  103. 
Co.  r.  Vandyne,  57  Ind.  576,  26  Am.  107  A.  S.  R.  300  note;  Ann.  Cas. 
Rep.  68;  Adams  v.  Chicago  Great  1913B  1347  note. 


55  N.  Y.  108.  14  Am.  Rep.  190. 
107  A.  S.  R.  299  note. 


Mass.  310,  90  N.  E.  601,  134  A.  S. 
R.  662,  17  Ann.  Cas.  1061,  26  LJI.A. 


Am.  Rep.  543. 
87  Am.  Dec  717  note. 


A.  S.  R.  529,  36  L.R.A.  546;  Atwater 
V.  Delaware,  L.  ft  W.  B.  Co.,  48  N. 
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yet  it  has  been  held  in  a  number  of  cases  where  the  question  actually 
came  up  for  decision,  that  neither  bad  character  nor  previous  mi?- 
conduct  will  itself  justify  the  rejection  of  a  person  as  a  passenger,* 
and  the  carrier  must  receive  for  transportation  anyone  presenting 
himself  and  offering  to  pay  his  fare,  irrespective  of  his  past  or  present 
character,  if  there  ia  nothing  in  his  condition  or  conduct  when  he  so 
presents  himself  to  justify  his  exclusion.'  Thus,  while  a  railroad  com- 
pany may  refuse  to  carry  a  woman  whose  reputation  is  so  notoriously 
bad  that  it  furnishes  ground  for  the  belief  that  her  conduct  will  be  of- 
fensive to  other  passengers,  she  cannot  be  excluded  merely  because  of 
lier  unchastity,  if  her  conduct  is  good  and  demeanor  proper.*  Nor,  it  is 
held,  can  a  carrier  refuse  to  allow  a  person  to  ride  merely  because  he 
is  slightly  intoxicated,  if  there  is  nothing  to  indicate  that  he  will 
not  conduct  himself  in  a  proper  and  orderly  manner,'  nor  may  one 
Ite  refused  passage  merely  because  he  is  a  gambler,  unless  it  is  evident 
that  his  object  in  seeking  transportation  is  for  the  purpose  of  plying 
liis  vocation." 

510.  Physical  or  Mental  Disabilities  of  Intending  Passenger. — 

Since,  where  a  carrier  has  accepted  persons  incapacitated  by  reason 
of  their  physical  or  mental  infirmities  from  caring  for  themselves, 
it  is  usually  deemed  to  owe  to  such  passengers  a  degree  of  care  propor- 
tionate to  their  condition,*^  it  is  generally  held  that  the  carrier  may 
refuse  to  receive  such  persons  unless  accompanied  by  some  one  compe- 
tent to  afford  them  whatever  assistance  their  condition  may  require, 
as,  for  instance,  in  the  case  of  sick  or  infirm  pereons,'*  or  insane 
2)ersons,"  or  a  blind  person,  where  the  carrier  has  no  notice  of  the 

6.  Reasor  v.  Paducah  &  Illinois  L.R.A.(N.S.)  413;  IIlinoiB  Cent.  R.  Co. 
ferry  Co.,  152  Ky.  220, 153  S.  W.  222,  v.  Allen,  121  Ky.  138,  89  S.  W.  150, 
43  L.R.A.{N.S.)   820  and  note.         11  Ann.  Cas.  970  and  note;  Connors 

Ann.  Cas.  1913B  1347  note.  v.  Cunard  Steamship  Co.,  204  Mass. 

7.  Meisner  v.  Detroit,  B.  I.  &  W.  310,  90  N.  E.  GOl,  134  A.  S.  R.  662 
Ferry  Co.,  154  Mich.  545,  118  N.  W.  and  note,  17  Ann.  Cas.  1051  and  note, 
14,  129  A.  S.  R.  493  and  note,  19  26  L.R.A.(N.S.)  171;  Croom  v.  Chi- 
L.R.A.(N.S.)  245.  ca^o,  M.  &  St.  P.  Ry.  Co.,  52  Minn. 

8.  87  Am.  Dec  717  note;  107  A.  S.  296,  53  N.  W.  1128,  38  A.  S.  R.  557. 
R.  300-301  note.  18  L.R.A.  602;  Sevier  v.  Vicksbnrg  & 

9.  Pittsburfjh,  C.  &  St.  L.  Ry.  Co.  M.  R.  Co.,  61  Miss.  8,  48  Am.  Rep. 
r.  Vandyne,  57  Ind.  576,  26  Am.  Rep.  74;  Illinois  Cent.  R.  Co.  v.  Smith,  85 
68;  Louisville  &  N.  R.  Co.  v.  Ijogan,  Miss.  349,  37  So.  643,  107  A.  S.  H. 
88  Ky.  232,  10  S.  W.  655,  21  A.  S.  293  and  note,  70  L.R.A.  642;  Zachery 
R.  332,3  L.R.A.  80;  Putnam  v.  Broad-  v.  Mobile  &  O.  R.  Co.,  74  Miss.  520, 
way  &  S.  A.  R.  Co.,  55  N.  Y.  106,  21  So.  246,  60  A.  S.  R.  529,  36  L.R.A. 
14  Am.  Rep.  190.  546;  Benson  tj.  Tacoma  Ry.  &  Power 

87  Am.  Dpc.  716-717  note;  107  A.  Co.,  51  Wash.  216,  98  Pac.  605,  130 

S.  R.  300  note.  A.  S.  R.  1096. 

10.  87  Am.  Dec.  717  note.  307  A.  S.  R.  302  note. 

11.  See  infra,  par.  594.  13.  Pullman  Car  Co.  v.  Kraiiss,  145 

12.  Williams  r.  Louisville  &  N.  R.  Ala.  395,  40  So.  398,  8  Ann.  Cas.  218, 
Co.,  150  Ala.  324,  43  So.  576,  10  4  L.R.A.(N.S.)  103  and  note;  Owens 
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competency  of  such  blind  person  to  travel  alone.'*  So  also  the  carrier 
may  refuse  to  accept  a  peraon  who  is  so  intoxicated  as  to  be  incapable 
of  taking  care  of  himself,  though  not  otherwise  objectionable.**  The 
fact  that  the  carrier  is  required  by  law  to  carry  a  medical  practi- 
tioner (as  in  the  case  of  passenger  vessels)  does  not  change  the 
carrier's  right  to  reject  as  an  ordinary  passenger  a  person  in  need 
of  medical  attention. *•  While  a  carrier  may  not  absolutely  refuse 
to  transport  insane  persons  it  may  not  only  require  that  they  shall 
be  properly  attended  and  restrained,  but,  where  a  lunatic  by  reason 
of  his  violence  may  endanger  the  safety  or  interfere  with  the  comfort 
of  other  passengers,  it  is  entitled  to  seasonable  notice  in  order  that 
it  may  make  proper  arrangements  for  his  transportation,  and  m  not 
bound  to  carry  him  in  the  vehicles  in  which  other  passengers  are 
being  conveyed.*'  Experience  has  shown  that  many  persons  seem- 
ingly incapacitated  by  physical  disability  are,  in  fact,  perfectly  compe- 
tent to  travel  alone,  and  anyone  not  otherwise  objectionable  is  usually 
deemed  to  be  entitled  to  passage  upon  payment  of  fare,  notwithstand- 
ing his  seeming  incapacity,  if  as  a  matter  of  fact  he  is  competent  to 
travel  alone  without  requiring  other  care  than  that  which  the  law 
requires  the  carrier  to  bestow  upon  all  its  passengers  alike;  and, 
if  this  proof  of  capacity  be  in  any  manner  brought  to  the  knowledge 
of  the  agent  of  the  carrier,  the  carrier  is  Uable  in  damages  for  any 
exclusion  from  its  trains.^^  Thus,  it  has  been  held  that  a  carrier  may 
not  refuse  to  accept  as  a  passenger  a  blind  man  who,  though  proposing 
to  travel  alone,  has  been  in  the  habit  of  so  doing  to  the  knowledge 
of  the  carrier  and  who  is  competent  to  take  care  of  himself,  and  to 
comply  with  the  rules  applying  to  passengers  generally.*' 

511.  Lack  of  Sufficient  Accommodations. — Want  of  room  in  the  car- 
rier's Vehicle  to  accommodate  the  intending  passenger  may  justify 


V.  Macon  &  B.  R.  Co.,  119  Ga.  230,  46  605,  130  A.  S.  R.  1096. 

S.  E.  87,  63  LJIJ^.  946;  Connora  v.  16.  Connors  v.  Conaid  Steamship 

Cunard  Steamehip  Co.,  204  Mass.  310,  Co.,  204  Mass.  310,  90  N.  E.  601, 134 

90  N.  E.  601,  134  A.  S.  R.  662,  17  A.  S.  R.  662,  17  Ann.  Cas.  1051,  26 

Ann.  Cas.  1051,  26  L.R.A.(N.S.)  171.  L.R.A.(N.S.)  171. 

11  Ann.  Cas.  073  note.  17.  Owens  v.  Macon  &  B.  R.  Co., 

14.  Denver  &  R.  G.  R.  Co.  v.  Deny,  119  Oa.  230,  46  S.  E.  87,  63  L.R.A. 

47  Colo.  584,  108  Pac.  172,  27  L.R.A.  946. 

(N.S.)  761;  Illinois  Cent.  R.  Ca  v.  18.  Illinois  Cent.  R.  Co.  v.  Smith, 

AUen,  121  Ky.  138,  89  S.  W.  150,  85  Miss.  349,  37  So.  643,  107  A.  S. 

11  Ann.  Cas.  970  and  note;  Illinois  R.  293,  70  L.RA.  642. 

Cent.  R.  Co.  v.  Smith,  85  Miss.  349,  19.  Zachery  v.  Mobile  &  0.  R.  Co., 

37  So.  643,  107  A.  S.  R.  293,  70  74  Miss.  520,  21  So.  246,  60  A.  S.  R. 

LJt.A.  642.  529,  36  L.R.A.  546,  75  Miss.  746,  23 

16.  Price  v.  St.  Louis,  I.  M.  &  S.  So.  434,  65  A.  S.  R.  617,  41  LJI.A. 

B.  Co.,  75  Ark.  479,  88  S.  W.  575, 112  385;  Illinois  Cent.  R.  Co.  v.  Smith,  85 

A.  S.  R.  79;  Benson  v.  Tacoma  By.  &  Miss.  349,  37  So.  643,  107  A.  S.  R. 

Power  Co.,  51  Wash.  216,  98  Pae.  293,  70  L.R.A.  642. 
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the  refusal  of  the  carrier  to  accept  him,"  for  a  carrier  is  not  bound 
to  receive  an  unusual  and  unexpected  number  of  passengers  beyond 
what  it  is  bound  to  provide  with  safe  accommodationa.*  If  however  it 
receives  them  without  qualification  or  condition,  or  notice  of  its 
inability  to  provide  for  their  safety,  it  assumes  all  the  obligations 
usually  incumbent  upon  a  carrier  of  passengers,  and  becomes  liable 
for  the  consequences  of  a  failure  to  perform  those  obligations.*  In 
the  case  of  street  car  companies  it  has  been  sometimes  doubted  wheUier 
the  carrier  may  refuse  to  receive  a  passenger  upon  its  car  as  long  as 
there  is  room  in  the  car  for  him,  however  heavily  loaded  such  car 
may  be,  and  the  view  has  been  expressed  that  a  tender  to  the  company 
of  ^e  requisite  fare  and  the  ability  of  the  intending  passenger  to  find 
a  place  of  safety  upon  the  car  will  impose  an  obligation  upon  the 
company  to  receive  and  transport  the  passenger.' 

512.  Noncompliance  with  Carrier's  Regulations. — A  carrier  may 
exclude  a  passenger  who  refuses  to  comply  with  its  reasonable  rules 
and  regulations,*  as  for  instance  where  he  expresses  his  intention  of 
not  paying  fare,*  or  takes  an  unusual  and  dangerous  position  on  the 
carrier's  conveyance,*  or  attempts  to  carry  packages  with  him  into 
the  car  in  violation  of  the  carrier's  rules.'  The  failure  of  an  intending 
passenger  to  comply  with  the  directions  of  a  notification  blank,  to 
give  the  steamship  company  notice  of  the  date  of  his  intended  sail- 
ing a  certain  number  of  days  beforehand,  does  not  however  absolve 
the  company  from  liability  for  refusing  to  accept  him  as  a  passenger 
when  he  attempts  to  embark,  where  the  purpose  of  the  notice  as 
stated  in  the  blank  is  to  secure  reservation  of  berth. ^ 

513.  Interference  with  Business  Interests  of  Carrier. — common 
carrier  of  passengers  may  rightfully  refuse  to  accept  as  passengers 
all  persons  whose  object  is  in  any  way  to  injure  or  interfere  with 


20.  Atwater  v.  Ddawara,  L.  A  W. 
B.  Co.,  48  N.  J.  li.  55,  2  Atl.  803,  57 
Am.  Rep.  543. 

1.  Eviuisville  &  C.  R.  Co.  v.  Dun- 
can, 2S  Ind.  441,  92  Am.  Dee.  322. 

2.  Evansville  &  C.  R.  Co.  v.  Dun- 
can, 28  Ind.  441,  92  Am.  Dec.  322. 
And  see  infra,  par.  590. 

3.  De  Glopper  v.  Nashville  Ry.  & 
Light  Co.,  123  Tenn.  633,  134  S.  W. 
609,  33  L.R.A.(N.S.)  913. 

4.  Hall  V.  De  Coir,  95  U.  S.  485, 
24  U.  S.  (L.  ed.)  547;  Owens  v.  Maeon 
&  B.  R.  Co.,  119  Ga.  230,  46  S.  E. 
87,  63  L.RJV.  946;  Zaehery  v.  Mobile 
&  0.  R.  Co.,  74  Miss.  520,  21  So.  246, 


60  A.  S.  R.  520,  36  L.R.A.  546;  At- 
water V.  Delaware  L.  &  W.  R.  Co., 
48  N.  J.  L.  55,  2  Atl.  803,  57  Am. 
Rep.  543.    And  see  supra,  par.  504. 

6.  Sanford  v.  Eighth  Ave.  R.  Co., 
23  N.  Y.  343,  80  Am.  Dec.  286. 

6.  Parks  v.  St.  Louis  &  S.  R.  Co., 
178  Mo.  108,  77  S.  W.  70,  101  A.  S. 
R.  425.   And  see  supra,  par.  482. 

7.  BuUoek  v.  Delaware  L.  &  W.  R. 
Co.,  60  N.  'J.  L.  24,  36  Atl.  773,  37 
L.R.A.  417. 

8.  Zabron  v.  Cunard  Steamship  Co., 
151  la.  345,  131  N,  W.  18,  34  L.R.A. 
(N.S.)  751. 
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the  business  interests  of  the  carrier,'  as,  for  instance,  by  soliciting 
business  in  opposition  to  the  carrier-i** 

514.  Action  for  Refusal  to  Carry. — A  carrier  is  liable  to  suit  by 
anyone  whom  it  refue-es  to  carry  without  lawful  excuse/*  and  an 
action  on  the  case  has  been  held  a  proper  form  of  remedy  for  such 
refusal.  The  declaration  in  such  an  action  must,  however,  aver 
that  the  plaintiff  offered,  or  was  ready  and  willing  to  pay  his  fare.'* 

Operation  of  Vehicles  Generally. 

515.  Power  of  Carrier  to  Regulate. — ^W^hile  the  law  imposes  upon 
a  railroad  company  the  duty  of  accepting  and  carrying  all  proper 
persons  who  apply  for  passage  from  one  station  to  another  on  its 
line,  it  also  permits  the  company  to  regulate,  in  its  own  way,  the  man- 
ner of  receiving  and  carrying  such  applicants.*'  And  when  it  ac- 
cepts a  passenger  for  a  certain  station  on  its  route  it  engages  simply 
to  carry  the  passenger  to  his  destination  according  to  t£e  reason- 
able rules  and  regulations  which  it  has  adopted  for  the  operation 
of  its  vehicles,  and  such  regulations  become  and  are  a  part  of  the 
contract  of  caiTiage.**  Regulations  of  this  nature  which  have  uni- 
formly been  held  reasonable  by  the  courts  extend  over  a  wide  range 
of  details.*'  Thus  it  has  often  been  held  that  railroad  companies 
have  the  power  to  make  regulations  as  to  the  hour  and  schedule 
time  for  starting  and  running  their  trains.*'  And  while  they  may,  if 
they  see  fit,  carry  freight  and  passengers  on  the  sfune  train,  yet  they 
may  completely  separate  their  transactions  by  arranging  them  in 
distinct  departments,*'  and  may  forbid  the  carrying  of  passengers  on 

9.  Zachery  v.  Mobile  &  0.  R.  Co.,  12.  Day  r.  Owen,  5  Mich.  520,  72- 

74  Miss.  520,  21  So.  246,  60  A.  S.  R.  Am.  Dec.  62. 

529,  36  L.R.A.  546.  13.  Callaway   v.   MeUett,  15  Ind. 

107  A.  S.  R.  299,  302  uote.  App.  366,  44  N.  E.  198,  57  A.  S.  R. 

ID.  Lemont  v.  Washington  &  G.  R.  238;  Nashville  St.  Ry.  Co.  «.  Griffin, 

Co.,  1  Maekey  (D.  C.)  180,  47  Am.  104  Tenn.  81,  57  S.  W.  153,  49  L.R.A. 

Rep.  238;  Connors  v.  Cunard  Steam-  451. 

ship  Co.,  204  Mass.  310,  90  N.  E.  601,  14.  McBae  v.  Wilmington,  etc.  R. 

134  A.  S.  R.  662,  17  Ann.  Cas.  1051,  Co.,  88  N.  C.  526,  43  Am.  Rep.  745; 

26  L.R.A.(N.S.l  171;  Bariiev  r.  Ovs-  Church  v.  Chicago,  M.  &  St.  P.  Ry. 

ter  Bay  &  H.  Steamboat  Co.,  67  *N.  Co.,  6  S.  O.  235,  60  N.  W,  854,  26 

Y.  301,  23  Am.  Rep.  11-5.  L.R.A.  616. 

107  A.  S.  R.  299,  302,  303  note.  2  L.R.A.(N.S.)  505  uote. 

11.  Cincinnati,  H.  &  I.  R.  Co.  v.  15.  Church  v.  Chicago,  M.  &  St.  P. 

Eaton,  94  Ind.  474,  48  Am.  Rep.  179;  Ry.  Co.,  6  S.  D.  235,  60  N.  W.  854, 

Heim  «.  MeCaughan,  32  Miss.  17,  66  26  L.R.A.  616. 

Am.  Dec.  588;  Atwater  v.  Delaware,  16.  7  L.R.A.  111  note.    See  infra^ 

L.  &  W.  R.  Co.,  48  N.  J.  L.  55,  2  par.  518. 

Atl.  803,  57  Am.  Rep.  543;  Hollister  17.  Evans  v.  Memphis  &  C.  R.  Co., 

r.  Nowlen,  19  Wend.  (N.  Y.)  234,  32  56  Ala.  246,  28  Am.  Rep.  771;  Chi- 

Am.  Dec.  455.  cago  &  A.  R.  Go.  v.  Randolph,  5a 
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other  than  passenger  trains,^*  or  may  impose  certain  conditions  and 
restrictions  as  to  such  carriage,  as  for  instance  the  procuring  of  a 
ticket  or  permit  before  entering  the  train.^'  A  carrier  may  under 
reasonable  regulations,  when  its  business  requires  it,  run  trains  com- 
posed exclusively  of  sleeping  cars,  and  exclude  therefrom  persons  who 
have  not  provided  themselves  with  berths  or  seats,  if  it  has  at  the  same 
time  made  provision  to  accommodate  the  public  by  other  trains  run- 
ning at  reasonable  intervals.^**  So,  also,  it  is  a  reasonable  regulation 
for  a  carrier  which  operates  direct  and  indirect  and  circuitous  lines  of 
road  between  two  points,  to  require  that  through  passengers,  traveling 
upon  a  simple  contract  to  carry  from  one  point  to  the  other,  should  go 
by  the  most  direct  route.'  A  street  car  company  is  not  required 
to  run  all  of  its  cars  the  entire  length  of  its  line  nor  to  provide  for 
the  transfer  of  passengers  from  one  car  to  another.  It  may  run 
its  cars  to  such  points  or  stations  as  will  best  subserve  its  own  con- 
venience and  that  of  the  traveling  public,  and  require  passengers  to 
take  such  cars  only  as  will  transport  them  to  their  destination  without 
change.*  A  regulation  of  a  street  car  company  requiring  passengers 
transferring  to  a  particular  line  to  make  the  transfer  at  a  point 
where  it  may  be  made  more  conveniently  and  safely  than  at  another, 
which  is  usually  overcrowded,  is  not  imreasonable.  And  one  accept- 
ing a  street  car  transfer  check  which  states  on  its  face  that  the 
transfer  is  to  be  made  at  a  certain  point  has  no  right  to  attempt  to 
make  the  transfer  before  such  point  is  reached,  although  the  curs 
from  and  to  which  the  transfer  is  to  be  made  run  to  the  transfer 
point  over  the  same  track.'  Where  a  street  railway  company  has 
several  cara  standing  at  a  given  point,  and  all  the  cars  afford  equal 
and  sufficient  accommodations,  the  conductor  of  one  of  the  cars  may 
tell  a  prospective  passenger  that  he  cannot  ride  on  such  car  and  may 
direct  him  to  take  passage  on  another  one,  provided  his  action  is 
not  arbitrary,  capricious,  unreasonable,  or  discriminatory  *  . 

111.  510,  5  Am.  Rep.  60;  Eaton  v.  1.  Bennett  v.  New  York  Cent.,  etc., 

Delaware,  L.  &  W.  R.  Co.,  57  N.  Y.  R.  Co.,  69  N.  Y.  594,  25  Am.  Rep. 

.182,  15  Am.  Rep.  513;  Richmond  v.  250;  Church  v.  Cliicago,  M.  &  St.  P. 

Southern  Pac.  Co.,  41  Ore.  54,  67  Ry.  Co.,  6  S.  D.  2:io,  60  N.  W.  854, 

Pac.  947,  93  A-  S.  R.  694,  57  L.R.A.  26  L.R.A.  616. 

616.  2.  Mills  V.  Seattle  R.  &  S.  R.  Co., 

18.  Houston  &  T.  C.  Rv.  Co.  v.  50  Wash.  20,  96  Pac.  520,  19  L.R.A. 
Moore,  49  Tex.  31,  30  Am.  Rep.  98.  (N.S.)  704  and  note.  And  see  Ma- 
See  supra,  par.  478,  479.  lioney  v.  Detroit  St.  R.  Co.,  93  Micb. 

19.  Evaiis  V.  Memphis  &  C.  R.  Co.,  612,  53  N.  W.  793,  32  A.  S:  R.  528, 
56  Ala.  246,  28  Am.  Rep.  771.    See  18  L.R.A.  335. 

infra,  par.  559.  3.  SbortBleeves  v.  Capital  Traction 

20.  Ames  v.  Southern  Pac.  Co.,  141  Co..  28  App.  Caa.   (D.  C.)   365,  8 
Cal.  728,  75  Pac.  310,  99  A.  S.  R.  98;  L.R.A.(N.S.)  287  and  note. 
Doherty  v.  Northern  Pac.  R.  Co.,  43  4.  Dobbins  w.  Little  Rock,  R.  &  E!ec- 
Mont.  294,  115  Pac.  401,  36  L.R.A.  trie  Co.,  79  Ark.  85,  95  S.  W.  794, 
(N.S.)  1139  and  note.  9  Ann.  Caa.  84. 
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516.  Duty  of  Passenger  to  Acquaint  Himself  with  Regulations.^ 

It  is  the  duty  of  a  railroad  company  as  a  carrier  of  passengers  to  run 
its  trains  according  to  its  regulations,  which  cannot  be  infringed  to 
accommodate  a  single  passenger,*  and  it  is  therefore  incumbent 
on  an  intending  passenger  to  inform  himself  as  to  when,  where,  and 
how  he  can  go  or  stop  according  -to  the  regulations  of  the  carrier's 
trains,*  and  if  he  makes  a  mistake  which  was  not  induced  by  the 
carrier  or  his  authorized  agent '  he  has  no  remedy  against  the 
carrier  for  the  enforcement  of  its  rule.^  In  the  case  of  street  cars 
there  are  decisions  to  the  effect  that  an  intending  passenger  cannot 
always  rely  on  the  sign  on  a  car  as  to  its  destination,  where  there 
is  an  f^ent  of  the  carrier  at  the  place  of  boarding  the  car,  who 
has  given  notice  of  the  actual  destination  of  the  car,  though  such 
notice  was  not  heard  by  the  pa^nger.* 

517.  Giving  Passenger  Necessary  Information. — It  is  the  duty 
of  a  carrier  to  furnish  intending  passengers  with  such  information,  in- 
structions and  directions  as  to  its  own  system  or  course  of  conduct  as 
may  be  reasonably  necessary  to  enable  them  to  pursue  their  journey," 
and  the  passenger  has  the  right  to  rely  upon  the  representations  and 
replies  to  inquiries  made  by  him  of  the  proper  agents  or  employees 
of  the  carrier.^^  Thus  when  a  railroad  company  authorizes  an  agent 

5.  Pittsburgh,  C.  &  St.  L.  Ry.  Co.  7  A.  S.  R.  457  note;  15  A.  S.  R. 
V.  Nuzmn,  50  Ind.  141,  19  Am.  Rep.  787  note;  86  A.  S.  R.  192  note;  95 
703.  A.  S.  R.  468  note;  7  LMJi..  Ill  note; 

6.  Alabama,  G.  S.  R.  Co.  v.  Car-  3  Ann.  Cas.  1080  note, 
michael,  90  Ala.  19,  8  So.  87,  9  LJI.A.  7.  See  infra,  par.  517,  519. 

388;  Rock  Island,  A.  &  L.  R.  Co.  v.  8.  Pittsburgh,  C.  &  St.  L.  Ry.  Co. 
Stevens,  84  Ark.  436,  105  S.  W.  1032,  tJ.  Nuaum,  50  Ind.  141,  19  Am.  Rep. 
108  S.  W.  517,  16  L.R.A.{N.S.)  1132  703;  Baltimore  &  O.  R.  Co.  v.  Norris, 
and  note;  Chicago  &  A.  R.  Co.  v.  Ran-  17  Ind.  App.  189,  46  N.  G.  554,  60 
doipb,  53  HI.  510,  5  Am.  Rep.  60;  A.  S.  R.  166. 

Pitteburgh,  C.  &  St.  L.  Ry.  Co.  v.  28  L.R.A.(N.S.)  612  note;  3  Ann. 
Nuzum,  50  Ind.  141, 19  Am.  Rep.  703;  Cas.  1080  note. 

Ohio  ft  M.  Ry.  Co.  v.  Swarthout,  67  9.  O'Connor  v.  Halifax  Tramwav 
Ind.  567,  33  Am.  Rep.  104;  Atchison,  Co.,  37  Can.  Sup.  Ct.  523,  3  Ann.  Cas. 
T.  &  S.  F.  R.  Co.  V.  Gants,  38  Kan.  1074  and  note,  1  British  Rul.  Cas.  427 
608,  17  Pao.  54,  5  A.  8.  R.  780  and  ^nd  note 

note;  LouMvUle  &  10.  Appleby  v.  St.  Paul  City  Ry. 

]^  Vl-ion  ilT     A  Co.,  54  Minn.  169,  55  N.  W.  1117,  40 

Cas.  1912C  547  and  note :  Dwimelle  V.  »    c  p   one  ^*,a  T»™,i„jil  „ 

New  To*  Cent  4  H  R  R.  Co.  120  A  Cent"*  h'^R.  "  ^ 
f^RT'^^^%''l  N.      117  24  N  E.  3,9  17  A.  S  R. 

Co.  V.  Moore,  98  Tex.  302,  83  S.  W.  ®  ^24;  Hasseltme 

362,  4  Ann.  Caa.  770;  Schiffler  v.  Southern  Ry.,  75  S.  C.  141,  65  S. 
Chicago  &  N.  W.  R.  Co.,  96  Wis.  141,  E.  142,  6  L.R.A.(N.S.)  1009  and  note. 
71  N.  W.  97,  65  A.  S.  R.  35  and  U.  Kansas  City,  Ft.  S.  &  M.  R. 
note;  O'Connor  v.  Hali&x  Tramway  Co.  v.  Little,  66  Kan.  378,  71  Pac. 
Co.,  37  Can.  Sup.  Ct.  523,  3  Ann.  Cas.  820,  97  A.  S.  R.  376,  61  L.R.A.  122; 
1074  and  note,  1  British  Rul.  Cas.  427.  Louisville  &  N.  R.  Co.  v.  Scott,  141 
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to  sell  tickets  over  its  line,  such  agent  has  authority  and  it  is  his 
duty,  upon  application  made  to  him,  to  furnish  information  to 
persons  desiring  to  purchase  tickets  over  the  road  he  represents  as 
to  the  proper  trains  upon  which  to  travel,  and  whether  such  traina 
will  stop  at  the  station  to  which  the  ticket  is  sold,  and  other  like 
inform^ion  regarding  the  use  of  the  ticket.**  It  is  also  the  duty 
of  the  carrier  to  give  a  passenger  reasonable  notice  of  the  necessity 
for  changing  cars  at  junction  points.*'  It  has  been  held  however  that 
a  carrier's  agent  selling  a  passage  ticket  is  not  bound  to  volunteer 
information  unsought  with  respect  to  the  route  over  which  it  must 
be  used,  and  that  a  ticket  agent  at  a  union  junction  point  at  which 
a  passenger  changes  cars  is  not,  when  asked  by  him  when  a  train 
leaves  for  his  destination,  bound  to  ascertain  which  route  his  ticket 
requires  him  to  take,  and  see  that  he  takes  the  right  train;  but  the 
agent  performs  his  duty,  in  the  absence  of  any  special  request,  by  stat- 
ing the  times  at  which  trains  leave  over  the  several  routes  which  reach 
the  passenger's  destination.**  When  a  carrier  is  fully  advised  of  a 
quarantine  which  will  make  the  uninterrupted  journey  of  a  pas- 
senger impossible,  and  undertakes  through  its  conductor  to  inform 
him  on  the  subject  of  quarantine,  it  will  be  liable  for  the  conse- 
quences of  failing  to  inform  him  of  a  quarantine  regulation  which 
will  interfere  with  his  journey.** 

518.  Conforming  with  Advertised  Time  of  Running  Vehicles. — 
Railroad  companies,  by  advertising  times  when  trains  run,  agree 
with  holders  of  tickets  that  trains  will  run  at  the  times  advertised, 
but  with  an  implied  resen'ation  of  a  power  to  change  the  times 
upon  giving  reasonable  notice.'*  Such  advertisement  at  least  im- 
poses liie  obli^tion  of  using  due  care  and  skill  to  have  their  trains 
arrive  and  depart  at  the  times  thus  indicated,  and  for  want  of 
punctuality  which  they  could  have  avoided  by  the  use  of  due  care 
and  skill,  they  are  unquestionably  liable.  Nor  can  they  excuse 
a  nonconformity  to  the  time  table  for  any  cause  the  existence  of 
which  was  known  or  ought  to  have  been  known  to  them  at  the  time 
of  publishing  the  table.*^  The  publication  of  a  time  table  does  not, 

Ky.  538,  133  S.  W.  800,  Ann.  Cas.  S.  C.  141,  55  S.  E.  142,  6  LJI.A. 

1912C  547  and  note.  (N.S.)  1009  and  note. 

12.  St.  Louis  Southwestern  R.  Co.  16.  Sears  v.  Eastern  R.  Co.,  14  Al- 
t'. White,  99  Ter.  359,  89  S.  W.  746,  len  (Mass.)  433,  92  Am.  Dec.  780. 
122  A.  S.  R.  631  and  note,  13  Ann.  17.  Gordon  v.  Manchester  &  L.  R. 
Cas.  965.  Co.,  52  N.  H.  596,  13  Am.  Rep.  97 ; 

13.  Lilly  V.  St.  Louis  &  S.  F.  R.  Co.,  Weed  v.  Panama  R.  Co.,  17  N.  Y. 
31  Okla.  521,  122  Pac.  502,  39  L.R.A.  362,  72  Am.  Dec.  474;  Cormack  v. 
(N.S.)  663  and  note.  New  York,  N.  H.  &  H.  R.  Co.,  196 

14.  McKinley  v.  Louisville  &  N.  R.  N.  Y.  442,  90  N.  E.  56,  ]7  Ann.  Cas. 
Co.,  137  Ky.  845,  127  8.  W.  483,  28  949  and  note,  24  L.R.A.(N.S.)  1209; 
L.R.A.(N.S.)  611  and  note.  Hansley  v.  Jamesville  &  W.  R.  Co.^ 

16.  Hasseltine  v.  Sonthem  Ry.  75  115  N.  C.  602,  20  S.  E.  528,  44  A.  S. 

1069 


Digitized  by 


$  519 


CARRIERS 


4  H.  C.  L. 


however,  amount  to  an  absolute  and  unconditional  engagement  that 
trains  shall  arrive  and  depart  at  the  precise  moments  indicated  in 
the  tahle,  nor  make  the  carrier  a  warrantor  or  insurer  of  punctuality, 
and  liable  for  delays  which  are  due,  not  to  its  fault,  but  to  pure 
accident,**  and  if  the  carrier  expressly  states  in  its  time  table  that 
it  will  use  due  care  to  run  its  trains  on  time,  but  will  not  insure 
punctuality,  it  has  been  held  that  a  passenger  cannot  recover  damages 
for  delay  in  the  absence  of  negligence  on  the  part  of  the  carrier.*' 
Such  statement  will  not,  however,  relieve  the  carrier  from  the  con- 
sequences of  the  negligence  of  its  servants.*'  Tlie  holder  of  a  steam- 
boat ticket  cannot  recover  damages  because  the  boat  leaves  before 
the  advertised  time  and  before  he  is  aboard,  if,  previous  to  leaving, 
the  government  inspector  has  refused  to  permit  any  more  persons  to 
get  aboard  because  the  number  permitted  by  its  license  has  been 
reached.*  Reasonable  notice  of  change  of  time  is  not  given  to 
one  who  previously  purchased  tickets  in  accordance  with  the  adver- 
tisement, by  posting  up  handbills  in  the  cars  and  stations,  without 
his  knowledge,  announcing  the  change.  If  the  carrier  wishes  to 
free  itself  from  its  obligations  to  the  public  to  run  a  train  aa  adver- 
tised, it  should  publish  notice  of  the  change  aa  extensively  as  it  pub- 
liyhed  notice  of  the  regular  trains.*  It  seems  that  a  carrier  is  not  lia- 
ble for  delay  of  trains  on  a  connecting  line  of  railway,  although  it 
publishes  in  its  time  table  a  schedule  of  the  trains  on  such  other  road, 
since  a  contract  that  such  trains  shall  arrive  as  stated  in  the  time  table 
does  not  arise  from  these  circumstances.* 

519.  Stops  to  Receive  or  Discharge  Passengers  Generally. — ^It  is 
the  duty  of  a  railroad  company,  as  a  common  carrier' of  persons,  hav- 

R.  474,  32  L.R.A.  543  and  note,  117  H.  596,  13  Am.  Rep.  97;  Cormack  v. 

N.  C.  565,  23  S.  E.  443,  53  A.  S.  R.  New  York,  N.  H.  &  H.  R.  Co.,  190 

600,  32  L.R.A.  551;  Block  v.  Charles-  N.  T.  442,  90  N.  E.  56,  17  Ann.  Cas. 

ton  &  B.  C.  R.  Co.,  87  S.  C.  241,  69  949  and  note,  24  L.E.A.(N.S.)  1209. 

S.  E.  230,  31  L.R.A.(N.S.)  1184  and      32  L.R.A.  544  note. 

note;  Taber  v.  Seaboard  Air  Line  Ry.,      19.  Le  Blanche  v.  London  &  N.  Rv. 

84  S.  C.  291,  66  S.  E.  292,  19  Ann.  Co.,  1  C.  P.  D.  286,  45  L.  J.  C.  PL 

Cas.  1132;  Hobbs  v.  London  &  S.  Ry.  521,  34  L.  T.  N.  S.  667,  24  W.  R.  808, 

Co.,  L.  R.  10  Q.  B.  Ill,  44  L.  J.  Q.  B.  5  Eng.  Rul.  Cas.  392. 

49,  32  L.  T,  N.  S.  352,  23  W.  R.  520,  5      32  L.R.A.  544  note;  17  Ann.  Ca.s. 

Eng.  Rnl.  Cas.  380;  Le  Blanche  v.  Lon-  955  note. 

don  &  N.  Ry.  Co.,  1  C.  P.  D.  286,  45      20.  Le  Blanche  v.  London  &  N.  R. 

L.  J.  C.  PI.  521,  34  L.  T.  N.  S.  667,  Co.,  1  C.  P.  D.  286,  45  L.  J.  C.  PI. 

24  W.  R.  808,  5  Eng.  Rul.  Cas.  392;  521,  34  L.  T.  N.  S.  667,  24  W.  R.  808, 

Yazoo  &  M.  V.  R.  Co.  v.  Hardie,  100  5  Eng.  Rul.  Cas.  392. 
Miss.  132,  55  So.  42,  967,  Ann.  Cas.      1.  Hughson  v.  Winthrop  Steamboat 

1914A  323,  34  L.R.A.(N.S.)  740.  Co.,  181  Mass.  325,  64  N.  E.  74,  58 

18.  Central  of  Georgia  R.  Co.  v.  L.R.A.  432. 
Wallace,    (Ga.)    80   S.   E.   282,  49      2.  Sears  v.  Eastern  R.  Co.,  14  AI- 

L.R.A.(N.S.)  429  and  note;  Gordon  len  (Mass.)  433,  92  Am.  Dec.  780. 
V.  Manchester  ft  L.  R.  Co.,  52  N.     S.  17  Ann.  Gas.  955  note. 

1070 


Digitized  by 


Google 


4  B.  C,  U 


CAKRIERS 


f  519 


ing  advertised  to  stop  at  a  certain  station,  to  do  so,*  and  to  give  ample 
time  to  all  persons  desirous  of  getting  on  or  leaving  trains  at  that 
station  to  do  so,'  and  if  a  railroad  company  contracts  to  carry  a  pas- 
senger to  a  particular  station,  and  the  train  on  which  passage  is  taken 
is  one  which  is  required  under  the  regulations  of  the  company  to  re- 
ceive and  discharge  passengers  at  such  station,  the  company  commits 
an  actionable  wrong  in  requiring  such  passenger  to  leave  the  train 
before  arriving  at  the  station  named.*  When  a  common  carrier  adver- 
tises to  stop  at  a  certain  station  and  take  up  ptissengers,  he  is  bound 
by  the  rules  of  the  common  law  to  perform  his  undertaking,  and  no 
consideration  other  than  the  general  legal  obligation  resting  upon  him 
from  the  nature  of  his  business  need  be  shown  by  one  who  has  been 
injured  by  his  acty.  Unless  good  and  sufficient  reason  be  shown,  any 
individual  injured  by  a  violation  of  his  obligations  may  maintain  an 
action  for  the  injury.'  In  the  absence  of  contract  or  statute  limiting 
their  rights  in  this  particular  a  railroad  company  is  not  bound  to 
stop  all  its  trains  at  every  station,  but  has  the  right  to  determine  for 
itself  what  trains  shall  stop  at  particular  way  stations,^  and  may  pro- 
vide that  particular  trains  shall  stop  only  at  certain  stations,  when  it 
furnishes  reasonable  means  of  reaching  all  stations  on  its  road  by 
other  trains*  According  to  some  decisions,  a  railroad  company  may 
be  excuf^ed  for  running  past  a  station  without  making  the  scheduled 
stop  where  there  had  been  such  a  large  number  of  persons  taking 
passage  on  the  train  at  prior  stations  that  they,  together  with  those 
waiting  at  the  station  in  question,  would  have  dangerously  overloaded 

4.  Heirn  v.  McCaughan,  32  Miss.  17,  8.  Oliio  &  M.  Ry.  Co.  v.  Swartliout, 
GQ  Am.  Dee.  588;  Hnnter  u.  Coopers-  67  Ind.  567,  33  Am.  Rep.  104;  Atchi- 
town  &  S.  V.  R.  Co.,  112  N.  Y.  371,  son,  T.  &  S.  F.  R.  Co.  v.  Gants.  38 
19  N.  E.  820,  8  A.  S.  R.  752,  2  L.R.A.  Kan.  608,  17  Pae.  54,  5  A.  S.  R.  780 
832;  Pureell  v.  Richmond  &  D.  R.  Co.,  and  note;  Sira  v.  Wabash  R.  Co.,  115 
108  N.  C.  414,  12  S.  E.  954, 12  L.R.A.  Mo.  127,  21  S.  W.  905,  37  A.  S.  R. 
113  and  note;  Martin  v.  Southern  Ry.  386  and  note;  Hutchinson  v.  South- 
77  S.  C.  370,  58  S.  E.  3,  122  A.  S.  ern  R.  Co.,  140  N.  C.  123,  53  S.  E. 
R.  574;  Christian  v.  Augusta  &  A.  R.  263,  6  Ann.  Cas.  22;  International  & 
Co.,  87  S.  C.  123,  69  S.  E.  17,  Ann.  G.  N.  Ry.  Co.  t.  Hassell,  62  Tex.  256, 
Cas.  1912B  995  and  note;  Mitchell  v.  50  Am.  Rep.  525  and  note. 
Augusta  &  A.  R.  Co.,  87  S.  C.  375,  69  6  Ann.  Cas.  24  note, 

S.  E.  664,  31  L.R.A.(N.S.)  442;  In-  9.  Chioago  &  A.  R.  Co.  v.  Randi^ph, 

ternational  &  G.  N.  R.  Co.  v.  Addison,  53  III.  510,  5  Am.  Rep.  60;  Baltimore 

100  Tex.  241,  97  S.  W.  1037,  8  L.R.A.  &  0.  R.  Co.  v.  Norris,  17  Ind.  App. 

(N.S.)  880  and  note.  189.  60  A.  S.  R.  166;  Atchison,  T.  & 

66  Am.  Dec.  606  note;  5  A.  S.  R.  R.  F.  R.  Co.  v,  Gants,  38  Kan.  608, 

794  note;  7  A.  S.  R.  457  note.  17  Pac.  54,  5  A.  S.  R.  780  and  note; 

5.  See  infra,  par.  655.  Gulf,  C.  &  S.  P.  R.  Co.  v.  Moor«,  98 

6.  Sira  v.  AVabash  R.  Co.,  115  Mo.  Tex.  302,  83  S.  W.  362,  4  Ann.  Cas. 
127,  21  S.  W.  905,  37  A.  S.  R.  386.  770;  SchiiBer  v.  Chicago  &  N.  W.  R. 

2  L.R.A.{N.S.)  505,  506  note.  Co.,  96  Wis.  141,  65  A.  S.  R.  35,  and 

7.  Heirn  r.  McCaughan,  32  Miss.  17,  note. 
€6  Am.  Dee.  588. 
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the  train.*'  A  railroad  company  is  not  bound  to  stop  and  allow  a 
passenger  to  get  off,  except  at  a  regular  station  or  stopping  place,^' 
nor  is  it  within  the  apparent  power  of  the  conductor  of  a  railway 
passenger  train  to  bind  the  company  by  a  promise  to  change  the 
published  schedule  of  stops  to  be  made  by  his  train,^*  and  the  mere 
taking  up  of  a  ticket  by  the  conductor  will  not  imply  an  undertaking 
by  the  carrier  to  put  the  passenger  off  safely  at  a  point  at  which  the 
train  is  not  advertised  to  stop.'*  If  a  passenger  has  a  ticket  for  a 
station  at  which  the  train  does  not  stop,  he  has  the  right  only  to  ride 
to  an  intermediate  station.'*  According  to  the  rule  laid  down  in 
some  cases  while  a  railroad  has  the  right  reasonably  to  regulate  the 
stoppage  of  its  trains,  and  while  the  passenger  must  obtain  informa- 
tion as  to  such  stoppage,  yet>  where  a  custom  has  arisen  in  accordance 
with  which  the  railroad  has  stopped  its  trains  at  stations  other  than 
those  at  which  they  are  regularly  scheduled  to  stop,  a  passenger  lias 
tlie  right  to  rely  on  such  custom  in  the  absence  of  information  to  the 
contrary,  and  the  railroad  is  responsible  where  in  violation  of  the 
custom  it  fails  to  stop  in  order  to  discharge  a  passenger  who,  relying 
on  the  custom,  has  bought  a  tickef  So,  also,  where  a  passen^ 
boards  a  train  in  ignorance  of  the  fact  that  it  is  not  scheduled  to  stop 
at  the  place  to  which  he  has  a  ticket,  and  he  is  received  without  ob- 
jection or  warning,  it  has  been  held  to  be  the  duty  of  the  railroad 
company  to  stop  the  train  for  him  at  his  destination.'* 

520.  Stops  at  Flag  Stations. — Where  a  carrier  is  in  the  habit  of 
stopping  at  a  flag  station  to  receive  passengers,  it  is  the  duty  of  its 
servants  to  be  on  the  lookout  for  signals  at  such  stations,  and  upon 
observing  them  when  properly  given,  or  given  in  such  a  way  as  to 
be  understood,  to  stop  the  train  to  receive  the  intending  passenger; 
and  if  the  sonants  of  the  carrier  are  negligent  in  the  performance 
of  this  duty  or  knowingly  and  wilfully  disregard  a  signal  given,  the 
carrier  will  be  liable  in  damages  for  the  injury  sustained."   There  is, 


10.  Gordon  v.  Manchester  &  L.  R. 
Co.,  52  N.  H.  602,  13  Am.  Rep.  97. 

11.  Pittsburg,  C.  &  St.  L.  Ry.  Co. 
v.  Noznm,  50  Ind.  141,  19  Am.  Rep. 
703;  Louisville  &  N.  R.  Co.  v.  Seott, 
141  Ky.  538,  133  S.  W.  800,  Ann. 
Cas.  1912G  547  and  note.  And  see 
Chicago  &  A.  R.  Co.  r.  Randdpfa,  53 
111.  510,  5  Am.  Rep.  60. 

3  L.RJl.(N.S.)  588  note. 

12.  Alabama,  G.  S.  R.  Co.  v.  Car- 
michael,  90  Ala.  19,  8  So.  87,  9  L.R.A. 
388;  Schiffler  v.  Chicago  &  N.  W.  R. 
Co.,  96  Wis.  141,  71  N.  W.  97,  65  A. 
S.  R.  35  and  note. 

Ann.  Cas.  1912C  555  note. 

18.  Chicago  &  A.  R.  Co.  r.  Ran- 


dolph, 53  III.  510,  5  Am.  Rep.  60. 

14.  Richmond,  F.  &  P.  R.  Co.  v. 
Ashby,  79  Va.  130,  52  Am.  Rep.  620. 

15.  Ann.  Cas.  1012C  556  note. 

16.  Hutchinson  «.  Southern  R.  Co., 
140  N.  C.  123,  52  S.  E.  263,  6  Ann. 
Cas  22. 

17.  Southern  R.  Co.  v.  Wallis,  133 
Ga.  553,  66  S.  E.  370,  18  Ann.  Cas. 
67  and  note,  30  L.R.A.(N.S.)  401; 
Williams  v.  Carolina  &  W.  R.  Co.,  144 
N.  C.  498,  57  S.  E.  216,  12  Ann,  Cas. 
1000  and  note,  12  L.R.A.(N.S.)  191; 
Milhous  V.  Southern  Ry.  Co.,  72  S.  C. 
442,  52  S.  E.  41, 110  A.  S.  R.  620. 

32  A.  S.  R.  81  note;  12  Ann.  Cas. 
1003  note. 
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however,  no  liability  for  the  failure  of  the  carrier  to  stop  its  train 
where  the  signal  to  stop  is  not  given  in  the  usual  way  or  by  a  means 
reasonably  calculated  under  the  circumstances  to  atti'act  the  notice 
of  tJiose  in  charge  of  the  train.^^  It  is  as  much  the  duty  of  a  carrier 
of  passengers  to  afford  a  passenger  an  opportunity  to  alight  at  a  flag 
station  to  which  it  has  sold  him  a  ticket  as  at  the  stations  at  which 
stops  are  regularly  scheduled  unless  some  controlling  exigency  is 
shown  to  have  prevented  such  opportunity,"  and  according  to  some 
decisions  a  carrier,  having  sold  a  ticket  to  a  flag  station,  cannot  deny 
knowledge  of  its  undertaking  to  stop  its  train  for  the  passenger  to 
alight  at  the  flag  station,  although  the  conductor  had  no  knowledge 
that  there  was  a  passenger  aboard  for  such  station,  and  the  passenger 
knew  of  the  carrier's  custom  not  to  stop  at  flag  stations  except  where 
there  was  a  passenger  on  board  to  get  off,  or  when  signaled  to  stop  and 
take  on  a  passenger,^*  and  that  it  is  ordinarily  the  duty  of  the  con- 
ductor, before  reaching  the  station,  to  ascertain  from  the  passenger 
holding  such  ticket  his  destination.^  According  to  other  authorities, 
however,  the  mere  purchase  of  a  ticket  for  a  flag  station  is  not  notice 
to  the  railroad  company  that  a  particular  train  must  be  stopped  there. 
And  a  passenger  desiring  to  leave  the  train  at  a  flag  station,  where  the 
train  stops  only  on  notice,  must  notify  some  employee  of  the  train  of 
such  desire,  and,  in  case  the  train  is  crowded,  so  tliat  it  becomes  evi- 
dent that  the  employee  will  not  reach  him  in  the  regular  discharge 
of  his  duties  before  the  station  is  reached,  he  must  seek  him.* 

521.  Transporting  Passengers  on  Sunday. — Where  a  carrier  under- 
takes to  operate  its  passenger  trains  on  Sunday,  there  can  be  no 
question  but  that  it  is  bound  to  perform  its  legal  duties  incidental 
thereto,  and  cannot  escape  liability  for  failure  to  perform  such  duties 
on  the  ground  that  the  running  of  trains  on  Sunday  is  unlawful.* 
It  has  been  laid  down  in  a  number  of  cases,  however,  that  where  a 
carrier  does  not  hold  itself  out  to  operate  trtuns  on  Sunday,  it  is  not 
bound  to  do  so,*  and  that  a  statutory  prohibition  against  the  running 
of  passenger  trains  on  Sunday  is  a  valid  excuse  for  refusing  to  trans- 
port a  passenger  on  that  day.* 

18.  12  Ann.  Cas.  1003  note.  Stevens,  84  Ark.  436, 105  S.  W.  1032, 

19.  Chattanooga,  R.  &  C.  R.  Co.  v.  108  S.  W.  517,  16  L.R.A.(N.S.)  1132 
Lyon,  89  Ga.  16,  15  S.  E.  24,  32  A.  and  note. 

S.  R.  72,  15  L.R.A.  857;  Ft.  Smith  &  Ann.  Cas.  1912C  555  note. 

W.  R.  Co.  V.  Ford,  34  Okia.  575,  126  S.  Southern  R.  Co.  v.  Wallia,  133 

Pae.  745,  41  L.R.A.(N.S.)  745.  Oa.  553,  66  S.  E.  370,  18  Ann.  Cas. 

20.  16  L.R.A.(N.S.)  1133  note.  67,  30  L.Rj\..(N.S.)  401  and  note.  See 

1.  Chattanooga,  R.  &  C.  R.  Co.  v.  generally  Sundays  and  HolU)ays. 
Lyon,  89  Ga.  16,  15  S.  E.  24,  32      4.  30  L.R.A.{N.S.)  401  note. 

A.  S.  R.  72  and  note,  15  LJl.A.  857.      6.  Walsh  v.  Chicago,  M.  &  St.  P. 
Ann.  Cas.  1912C  555  note.  Ry.  Co.,  42  Wis.  23,  24  Am.  Rep.  376. 

2.  Rock  Island,  A.  &  L.  R.  Co.  v. 
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522.  -Reporting  Progress  of  Trains.— By  statute  in  90me  states  rail- 
road companies  are  required  to  report  at  each  of  their  stations  at 
which  there  are  telegraph  stations,  a  specified  time  before  the  schedule 
time  for  the  arrival  of  each  passenger  train  stopping  at  such  station, 
the  fact  whether  such  train  is  on  schedule  time  or  not,  and  if  late 
how  much.  Such  a  statute  is  not  a  regulation  of  interstate  commerce, 
although  the  information  to  be  noted  must  be  received  from  an  agent 
in  another  state  through  the  agency  of  a  telegraph  company  engaged 
in  interstate  commerce,  nor  is  it  unconstitutional  as  class  legislation 
where  it  applies  uniformly  to  all  persons  operating  railroads  and  to 
the  same  class  of  stations.*  Irrespective  of  such  a  statute,  however,  it 
would  seem  that  there  is  no  duty  resting  on  a  carrier  to  furnish  such 
information. 

Duty  to  Fwmi8h  Proper  Accommodations  and  to  Employ  Competent 

Servants 

523.  Providing  and  Keeping  Open  Suitable  Stations. — Though  the 
subject  of  statutory  enactment  in  some  states,  yet  independent  of  such 
statutes,  a  carrier  owes  to  its  pa-ssengers,  while  that  relation  exists,  the 
duty  of  providing  reasonably  safe  stations,  whether  permanent  or 
temporary,  where  they  may  await  the  arrived  of  trains,'  and  it  is  also 
the  duty  of  the  carrier  to  keep  its  stations  or  waiting  rooms  open, 
heated  and  lighted,  for  a  reasonable  time  before  and  after  the  time 
advertised  for  the  arrival  and  departure  of  trains,  and  it  will  be  liable 
for  any  injury  which  is  the  proximate  result  of  its  breach  of  this 
duty.8 

524.  General  Rule  as  to  Duty  to  Provide  Suitable  Accommodations 
in  Vehicles. — It  is  the  duty  of  a  common  carrier  of  passengers,  whether 
by  land  or  water,  to  provide  suitable  and  sufficient  vehicles  for  the 
safe  conveyance  of  persons  who  have  occasion  to  travel  by  them,"  and 


6.  State  «.  Indiana  &  I.  S.  R.  Co.,  Lobner  v.  Metropohtan  St.  R.  Co.,  79 
133  Ind.  69,  32  N.  E.  817,  18  L.R.A.  Kan.  811,  101  Pac.  463,  21  L.R.A. 
502.  (N.S.)  972;  Chesapeake  &  O.  R.  Co. 

7.  Draper  t>.  Evansville  &  T.  H.  H.  v.  Austin,  137  Ky.  611,  126  S.  W. 
Co.,  165  Ind.  117,  74  N.  E.  889,  6  144, 136  A.  S.  R.  307;  Ingalls  v.  Bills. 
Ann.  Cas.  569  and  note;  Conroy  v.  9  Mete.  (Mass.)  1,  43  Am.  Dec.  346 
Chicago,  St.  P.  M.  &  O.  R.  Co.,  96  and  note;  Hardenburgh  u.  St.  Paul,  M. 
Wis.  243,  70  N.  W.  486,  38  L.R.A.  419.  &  M.  Ry.  Co.,  39  Minn.  3,  38  N.  W. 

8.  Draper  v.  Evansville  &  T.  H.  R.  625, 12  A.  S.  R.  610;  Haver  v.  Central 
Co.,  165  Ind.  117,  74  N.  E.  889,  6  R.  Co.,  62  N.  J.  L.  282,  41  Atl.  916, 
Ann.  Cas.  569  and  note.  72  A.  S.  R.  647,  43  L.R.A.  84;  Cam- 

9.  Griffith  v.  Cave,  22  Cal.  534,  83  den  &  A.  R.  Co.  v.  Hoosev,  99  Pa. 
Am.  Dec.  82;  Murray  v.  Lehigh  Val-  St.  492,  44  Am.  Rep.  120;  Graham  i-. 
ley  R.  Co.,  66  Conn.  512,  34  Atl.  506,  McNeill,  20  Wash.  466,  56  Pac.  631, 
32  L.R.A,  539;  Capital  Traction  Co.  v.  72  A.  S.  R.  121,  43  L.R.A.  300. 
Brown,  29  App.  Cas.  (D.  C.)  473,  10  11  L.R.A.  720  note;  24  L.R.A.  710 
Ann.  Cas.  813,  12  L.R.A.(N.S.)  831;  note. 

1074 


Digitized  by  Google 


4  R.  C.  L. 


CARRIERS 


f  525 


such  reasonable  and  proper  accommodations  as  are  usually  afforded 

to  passengers  on  similar  conveyances,'*  and  a  passenger  may  recover 
damages  for  humiliation  of  feelings  and  personal  discomfort  suffered 
through  improper  accommodations.**  Since,  however,  the  law  docs 
not  require  unreasonable  things,  a  single  instance,  or  occasional  in- 
stances, of  insufficiency  in  accommodations,  caused  by  a  rush  of 
travel  not  reasonably  to  be  expected  by  the  carrier,  would  probably 
be  exca«ed.**  In  a  number  of  jurisdictions  it  has  been  made  by 
statute  a  criminal  offense  for  a  carrier  to  fail  to  provide  sufficient 
accommodations  for  its  passengers,  and  such  statutes  have  generally 
been  held  valid.*'  unless  so  worded  as  not  clearly  to  declare  what 
shall  constitute  the  offense  intended  to  be  punished  and  where  an 
indictment  thereunder  would  not  comply  with  the  constitutional  re- 
quirement that  the  accused  shall  be  informed  of  the  nature  and 
cause  of  the  accusntion."  The  right  of  a  carrier  to  refuse  intending 
passengers  on  the  ground  of  want  of  accommodations,  is  treated  else- 
where in  this  title,'*  as  is  the  duty  of  the  carrier  to  exercise  the 
degree  of  care  in  transporting  passengers  on  crowded  vehicles,  cor- 
responding to  the  increased  risk  of  such  transportation,"  the  effect 
of  overcrowding  its  vehicles  as  constituting  negligence,  and  the  effect 
of  such  overcrowding  upon  the  question  of  the  passenger's  contributory 
negligence." 

525.  Furnishing  Accommodations  Called  for  by  Ticket. — ^While  a 
passenger  is  entitled  to  ai^comuiodations  suitable  to  the  class  of  trans- 
portation for  which  he  has  paid,  and  which  is  called  for  by  his 
ticket,'*  yet  it  has  been  held  that  one  who  has  been  assigned  to  inferior 
accommodations  and  does  not  complain  thereof  to  the  proper  official 
will  be  held  voluntarily  to  have  accepted  the  place  assigned  to  him. 
Thus,  a  pa.-^senger  who,  without  protest,  obeys  the  directions  of  a 
porter  to  ride  in  the  smoking  car,  cannot  hold  the  carrier  liable  for 
the  discomfort  thereby  caused  to  him,  although  his  ticket  entitles  him 
to  Rrst-class  passage."   ^or  does  a  railroad  company  break  its  con- 

10.  20  Ann.  Cas.  1016  note.  13.  19  Ann.  Gas.  70  note. 

11.  Northwestern  Steamship  Co.  v.  14.  United  States  v.  Capital  Trac- 
Ransora,  174  Fed.  913,  99  C.  C.  A.  tion  Co.,  34  App.  Cas.  (D.  C.)  592, 19 
361,  20  Ann.  Cas.  1015  and  note;  Ann.  Caa.  68  and  note. 
Chesapeake  &  O.  R.  Co.  v.  Austin,  137  16.  See  supra,  par.  507,  508. 

Ky.  611, 126  S.  W.  144,  136  A.  S.  R.  16.  See  supra,  par.  588,  590. 

307.  17.  See  infra,  par.  635,  674,  675. 

12.  Van  Anda  v.  Northern  Nav.  Co.  18.  St.  Louis,  etc.,  R.  Co.  v.  Mackie, 
of  Ontario,  111  Fed.  765,  49  C.  C.  A.  71  Tex.  491,  9  S.  W.  451,  10  A.  S.  R. 
596,  55  L.R.A.  544;  Cliesapeake  &  0.  766,  1  L.R.A.  667;  136  A.  S.  R.  314 
R.  Co.  V.  Austin,  137  Ky.  611,  126  S.  note;  26  L.R.A.(N.S.)  263  note. 

W.  144,  136  A.  S.  R.  307;  Harden-  19.  Brezewitz  v.  St.  Louis,  I.  M.  & 
bergh  v.  St.  Paul,  M.  &  M.  Ry.  Co.,  S.  R.  Co.,  75  Ark.  242,  87  S.  W.  127, 
39  Minn.  3,  38  N.  W.  625,  12  A.  S.  70  L.R.A.  212. 
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ti'act  to  carry  a  passenger  in  a  firat-class  car  by  penuitting  windows 

to  be  open  in  the  car  in  which  he  is  carried. 

526,  Providing  Seats  in  Vehicles. — ^The  duty  of  all  common  carriers 
of  passengers  to  provide  those  whom  it  carries  with  the  usual  reason- 
able accommodations  for  comfort,  includes  the  furnishing  of  seats,' 
and  it  has  been  said  that  the  carrier  cannot  rightfully  demand 
that  the  passenger  pay  his  fare  or  surrender  his  ticket,  unless 
both  a  seat  and  transportation  are  provided.*  One  de-siring  to  take 
passage  on  a  regular  passenger  train  about  to  start  for  his  desired 
destination,  has  a  right  to  enter  it  assuming  that  the  carrier  has 
done  its  duty  in  providing  sufficient  and  suitable  accommodations 
for  all  having  occasion  to  become  passengers  on  such  train.*  Where, 
in  such  case,  the  train  has  started  before  the  intending  passenger 
has  learned  that  there  are  not  sufficient  seats,  it  has  been  held  tJiat 
he  has  the  right  to  elect  either  to  accept  such  accommodations  as  are 
offered,  and  pay  the  fare,  or  to  refuse  to  pay  the  fare  unless  he  can 
have  the  accommodations  to  which  a  passenger  is  entitled.*  If  he 
elects  the  latter  course,  then  inasmuch  as  he  is  not  entitled  to  passage, 
even  though  no  seat  is  provided,  without  paying  fare,  it  is  his  duty 
to  leave  the  train  at  the  first  reasonable  opportunity  afforded  him,* 
and  by  so  doing  may  bring  his  action  for  breach  of  contract,  and 
recover  as  damf^es  such  sum  as  will  compensate  him  for  such  breach, 
including  such  damages  as  are  the  natural  and  immediate  result  of 
such  breach.*   A  passenger  does  not,  however,  become  a  trespasser 


80.  Louisville  &  N.  R.  Co.  «.  Fisher, 
155  Fed.  68,  83  C.  G.  A.  584, 11  L.R.A. 
(N.S.)  926  and  note. 

1.  Batton  V.  South  &  N.  A.  R.  Co., 
77  Ala.  501,  54  Am.  Rep.  80;  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Leigh, 
45  Ark.  368,  55  Am.  Rep.  558; 
LonisviUe,  N.  A.  &  C.  Ry.  Co.  v. 
Kelly,  92  Ind.  371,  47  Am.  Rep. 
149;  Chesapeake  &  O.  R.  Co.  v. 
AusUn,  137  Ky.  611,  126  S.  W. 
144,  136  A.  S.  R.  307  and  note; 
Hardenbergh  v.  St.  Paul,  M.  &  M. 
Ry.  Co.,  39  Minn.  3,  38  N.  W.  625, 

12  A.  S.  R.  610;  Louisville,  N.  0.  & 
T.  Ry.  Co.  V.  Patterson,  69  Miss.  421, 

13  So.  697,  22  L.R.A.  259  and  note; 
Davis  V.  Kansas  City,  St.  J.  &  C.  B. 
R.  Co.,  53  Mo.  317, 14  Am.  Rep.  457; 
Taylor  v.  Wabash  R.  Co.,  (Mo.)  38 
S.  W.  304,  42  L.R.A.  110;  Thorpe  o. 
New  York  Cent.  &  H.  R.  R.  Co.,  76 
N.  Y.  404,  32  Am.  Rep.  325;  Camden 
&  A.  R.  Co,  V.  Hoosey,  99  Pa.  St.  492, 
44  Am.  Rep.  120. 


8.  Memphis  A  C.  R.  Co.  r.  Benscm, 
85  Tenn.  627,  4  S.  W.  5,  4  A.  S.  R. 
776  and  note. 

136  A.  S.  R.  314  note. 

3.  Hardenbergh  v.  St.  Paul,  M.  ft 
M.  Ry.  Co.,  39  Minn.  3,  38  N.  W.  625, 
12  A.  S.  R.  610;  Memphis  &  C.  R. 
Co.  t).  Benson,  85  Tenn.  627,  4  S.  W. 
5,  4  A.  S.  R.  776  and  note. 

4.  Hardenbergh  v.  St.  Paul,  M.  ft 
M.  Ry.  Co.,  39  Minn.  3,  40  N.  W. 
625,  12  A.  S.  R.  610.  , 

136  A.  S.  R.  313-314  note. 

6.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v, 
Leigh,  45  Ark.  368,  55  Am.  Rep.  558; 
Hardenbergh  «.  St.  Paul,  M.  ft  M. 
Ry.  Co.,  39  Minn.  3,  38  N.  W.  625, 12 
A.  S.  R.  610;  Davis  r.  Kansas  City, 
St.  J.  &  C.  B.  R.  Co.,  53  Mo.  317, 
14  Am.  Rep.  457;  Memphis  ft  C.  R. 
Co.  V.  Benson,  83  Tenn.  627,  4  S.  W. 
5,  4  A.  S.  R.  776  and  note. 

136  A.  S.  R.  314  note. 

6.  Memphis  ft  C.  R.  Co.  v.  Bensim, 
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by  refusing  to  pay  the  fare  unless  a  seat  is  provided,  but  becomes  such 
only  by  refusing  to  leave  the  train  on  being  afforded  a  reasonable 
opportunity  so  to  do,  and  such  opportunity  the  carrier  is  bound  to 
afford  him,  unless  it  chooses  to  carry  him  without  fare.^  If  the 
officers  of  a  train  neither  furnish  the  passenger  with  a  seat  in  the 
regular  passenger  cars,  nor  forbid  or  bar  his  entrance  into  the  ladies' 
car,  from  which  he  is  excluded  by  a  regulation,  he  has  a  right  to 
enter  the  same,  and  being  thus  rightfully  in  the  car,  he  cannot  be 
removed  by  force,  at  least  until  a  seat  is  offered  him  elsewhere.* 

527.  Furnishing  Staterooms  or  Berths. — It  may  be  stated  as  the 
general  rule  that  it  is  the  duty  of  a  carrier  of  passengers  by  water  to 
furnish  reasonable  and  proper  accommodations,  including  staterooms 
or  berUis;  and  that  it  will  be  liable  for  any  damage  arising  from  an 
unreasonable  failure  to  furnish  its  passengers  with  such  accommoda- 
tions.*  Thus,  it  is  the  duty  of  a  steamship  company  running  a  night 
boat"  to  supply  berths  to  unobjectionable  passengers  in  the  order  of 
application,  and  one  purchasing  a  ticket  for  passage  should,  if  he 
asks  for  information,  be  so  informed  if  no  berths  are  available.** 
Not  only  is  the  duty  incumbent  upon  the  carrier  by  water  to  furnish 
its  passengers  with  proper  accommodations,  but  it  must  furnish  a 
passenger  the  berth  or  stateroom  which  it  has  agreed  to  furnish,  or, 
in  event  of  its  inabilit;i'  to  do  this,  must  supply  him  with  another  just 
as  good."  It  has  been  held,  however,  that  a  vessel  is  not  bound,  in 
the  absence  of  a  special  contract,  to  furnish  bedding  for  deck  pas- 
sengers, or  even,  it  seems,  for  steerage  passengers.'*  The  right  of  a 
passenger  by  railroad  to  proper  sleeping  accommodations  is  treated 
elsewhere.** 

528.  Providing  Proper  Conveniences  and  Heating  and  Lighting 
Vehicles. — ^It  is  the  duty  of  a  common  carrier  of  passengers  to  provide 
all  the  conveniences  necessary  to  insure  the  safe  and  comfortable 
transportation  of  passengers,**  and  while  a  passenger  on  a  conveyance 
other  than  that  intended  primarily  for  passengers  cannot  require  all 
the  conveniences  that  he  may  demand  upon  conveyances  devoted  to 

85  Tenn.  627,  4  S.  W.  5,  4  A.  S.  R.  5  L.R.A.(N.S.)  1012  note. 

776.  10.  Patterson    v.    Old  Dominion 

136  A.  S.  R.  315  note.  Steamship  Co.,  140  N.  C.  412,  53  S. 

7.  Hardenbergh  r.  St.  Paul,  M.  &  E.  224,  111  A.  S.  K.  848,  5  L.R.A. 
M.  Ry.  Co.,  39  Minn.  3,  38  N.  W.  (N.S.)  1012  and  note. 

625,  12  A.  S.  R.  610.   And  see  infra,  11.  5  L.R.A.(N.S.)  1012  note, 

par.  747.  12.  20  Ann.  Cas.  1019  note. 

8.  Bass  V.  Chicago  &  N.  W.  Ry.  Co.,  13.  See  Sleeping  Cab  Companies. 
36  Wis.  450,  17  Am.  Rep.  49.1,  42  14.  Griffith  v.  Cave,  22  Cal.  534,  83 
Wis.  654,  24  Am.  Rep.  437.  Am.  Dec.  82;  Atlantic  Coast  Line  R. 

9.  Northwestern  Steamship  Co.  v.  Co.  v.  Powell,  127  Ga.  805,  56  S.  E. 
Ransom,  174  Fed.  913,  99  C.  C.  A.  1006,  9  Ann.  Cas.  553,  9  L.R.A.(N.S.) 
361,  20  Ann.  Cas.  1015  and  note.  769. 
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passenger  service,'*  yet  lie  has  the  right  to  demand  such  conveniencea 
as  are  usually  found  upon  such  conveyances.**  No  specific  duty  is 
imposed  on  a  carrier  to  provide  straps  or  other  handholds  for  standing 
passengers,  but  it  is  for  the  jury  to  say  under  all  the  facts  and  circum- 
stances, whether  the  failure  of  the  cwrier  to  provide  them  amounts 
to  negligence.'^  It  is  the  duty  of  railroad  companies  as  common  car- 
riers of  passengers,  properly  to  heat  their  vehicles  for  the  comfort 
and  safety  of  their  passengers,'®  including  cars  occupied  by  postal 
clerks,'*  and  also  to  light  such  vehicles.*'  The  manner  of  heating  the 
carrier's  vehicle  is  expressly  provided  (or  in  some  states  by  statute.' 
It  is  usually  held  to  be  the  duty  of  a  railroad  company  to  furnish 
drinking  water  for  its  passengers,*  and  in  some  jurisdictions  it  i» 
required  by  statute  to  do  so,  under  penalty  of  indictment  and  fine  • 
Water  closets  are  also  held  to  be  within  the  accommodations  and  con- 
veniences which  the  carrier  must  supply  on  its  conveyances,  and  fail- 
ure to  do  so  is  sometimes  made  an  offense  by  statute.*  The  carrier 
may,  however,  prohibit  the  opening  of  such  closets  on  trains  whil& 
at  stations.'^ 

529.  Duty  of  C^arrier  by  Water  to  Furnish  Passengers  with  Prop- 
er Food. — It  is  implied  as  part  of  the  contract  of  carriage  by  water 
that  the  carrier  will  furnish  the  passengers  with  a  reasonable  quantity 

16.  Central  R.  Co.  v.  Smith,  76  Ga.  19.  Southern  R.  Co.  v.  Harrington,. 

209,  2  A.  S.  B.  at;  Chicago  &  A.  R.  166  Ala.  630,  52  So.  57,  13ft  A.  S.  R. 

Co.  t).  Amol,  .144  111.  261,  33  N.  E.  59;  Lindsey  v.  Pennsylvania  R.  Co.,. 

204,  19  L.E.A.  313;  New  York,  C.  &  26  App.  Cas,  (D.  C.)  503,  6  Ann. 

St.  L.  Ry.  Co.  V.  Doane,  115  Ind.  435,  Cas.  862,  3  L.R.A.(N.S.}  218  (Under 

17  N.  E.  913,  7  A.  S.  R.  451  and  Fed.  Stat.) 

note,  1  L.R.A.  157;  McOee  v.  MIr-  20.  lindsey  v.  Pennsylvania  R.  Co., 

sonri  Pac.  Ry.  Co.,  92  Mo.  208,  4  S.  26  App.  Cas.  (D.  C.)  503,  6  Ann. 

W.  739,  1  A.  S.  R.  706  and  note;  Cas.  862,  3  L.R.A.(N.S.)  218  and 

Mureh  v.  Concord  R.  Corp.,  29  N.  H.  note;  Beraer  v.  Cincinnati,  N.  O.  ft 


16.  Chicago  &  A.  R.  Co.  v.  Amol,  Wabash  R.  Co.,  (Mo.)  38  S.  W.  304, 

144  111.  261,  33  N.  E.  204,  19  L.R.A.  42  LJR.A.  110. 

313;  Baltimore  &  P.  R.  Co.  d.  Swann,  1.  42  L.R.A.  110-111  note. 

81  Md.  400,  32  Atl.  175,  31  L.R.A.  2.  Hunter  i'.  Atlantic  Coast  Line 


17.  Kebbe  v.  Connecticut  Co.,  85  A.  S.  R.  605. 
Conn.  641,  84  Atl.  329,  Ann.  Cas.  3.  Southern  Ry.  Co.  v.  State,  125 
1013C  167  and  note.  Ga.  287,  54  S.  E.  l60,  114  A.  B.  R. 

18.  Southern  B.  Go.  v.  Harrington,  203,  5  Ann.  Cas.  411. 
166  Ala.  630,  52  So.  57,  139  A,  S.  R.  19  Ann.  Cas.  70  note. 

59;  Atlantic  Coast  Line  R.  Co.  u.  4.  Atlantic  Coast  Line  R.  Co.  v. 

Powell,  127  Ga.  805,  56  S.  E.  1006,  Powell,  127  Ga.  805,  56  S.  E.  1006, 

9  Ann.  Cas.  553  and  note,  9  L.R.A.  9  Ann.  Cas.  553,  9  L.R.A.(N.S.)  769. 

(X.S.)  769;  Taylor  v.  Wabasb  R.  Co.,  19  Ann.  Cas.  70  note. 

(Mo.)  38  S.  Vr.  304,  42  L.R.A.  110  5.  Louisville  &  N.  R.  Co.  v.  Tnruer, 

and  note.  137  Kv.  730,  126  S.  W.  G72,  136  A. 

11  L.R.A.(N.S.)  1142-1143  note.  S.  R.  317. 
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T.  P,  R.  Co.,  152  Ky.  522,  15  S.  E. 
742,  43  L.R.A.(N.S.)  1050;  Taylor  v. 


313  and  note. 
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of  good  food  during  the  voyage.  But  food  such  as  is  usually  furnished 
on  long  sea  voyages,  enough  in  quantity  and  properly  cooked,  is  suf- 
ficient; that  it  is  not  so  good,  or  served  so  well,  as  on  passenger  steam- 
ers making  shorter  voyages,  is  not  a  ground  for  damages.  So,  too,  th& 
mere  fact  that  a  passenger  is  not  supplied  with  so  large  a  quantity  of 
good  and  fresh  provisions  as  is  usual  under  the  circumstances  does  not 
afford  a  right  of  action,  unless  he  really  suffers  therefrom.  The  con- 
tact of  a  steamship  company  to  supply  a  passenger  with 'good  and 
sufficient  food  as  well  as  with  suitahle  lodging,  the  obligation  to  con- 
tinue in  the  event  of  any  unavoidable  delay  or  accident  interrupting 
the  journey,  is  sufHcieht  to  cover  unavoidable  delay  required  by  qaar- 
antine  at  a  port  where  the  passenger  lands  and  beyond  which  his 
journey  is  to  be  made  by  rail.* 

530.  Separate  Accommodations. — ^In  accordance  with  the  general 
rule  already  stated  as  to  the  power  of  a  carrier  of  passengers  to  make 
and  enforce  reasonable  regulations  governing  its  passenger  traffic,' 
a  carrier  may  moke  reasonable  regulations  concerning  the  vehicle  or 
portion  of  the  vehicle  in  which  a  passenger  may  be  required  to  ride 
provided  that  equal  accommodations  are  furnished  to  all  holding 
tickets  of  the  same  class.*  Thus,  a  regulation  of  a  carrier  providing 
separate  accommodations  on  its  premises  or  on  its  vehicles  for  colored 
persons,  such  accommodations  being  equal  in  comfort  to  those  pro- 
vided for  white  passengers,  has  often  been  held  reasonable  and  sus- 
tained by  the  courts,  in  the  absence  of  any  statute  to  the  contrary,* 
and  such  regulations  have  been  upheld  even  in  the  case  of  interstate 

6.  20  Ami.  Cas.  1020,  1021-1022  457,  10  L.R.A.  269;  Britton  v.  At- 
note.  laota  &  C.  Air-Line  Ry.  Co.,  88  N.  C. 

7.  See  8upra,  par.  504,  515.  o36,  43  Am.  Rep,  749;  West  Chester 

8.  Memphis  &  C.  K.  Ga  v,  Benson,  &  P.  R.  Co.  v.  Miles,  55  Pa.  St.  209, 
85  Tenn.  627,  4  S.  W.  5,  4  A.  S.  R.  93  Am.  Dec.  744  (Such  regolation  in- 
776.  .  ™lid  since  act  of  1867);  Central  B. 

9.  Chiles  V.  Chesapeake  &  O.  B.  Co.,  Co.  v.  Qreen,  86  Pa.  St.  427,  27  Am. 
218  U.  S.  71,  30  S.  Ct,  667,  54  U.  S.  Rep.  718  (penalty  imposed  by  statute 
(L.  ed.)  936,  20  Ann.  Gas.  980  and  for  exdudiiig  any  person  &om  any 
note;  Bowie  v.  Birmingham  Railway  particular  ear  on  account  of  race  or 
&  Electrie  Co.,  125  Ala.  397,  27  So.  color) ;  Smith  v.  Chamberlain,  38  S. 
1016,  82  A.  S.  R.  247,  50  LJtA.  C.  529,  17  S.  E.  371,  19  L.R.A.  716 
632;  Carleton  v.  Central  of  Georgia  and  note  (power  of  depot  agent  to 
R.  Co.,  155  Ala.  326,  46  So.  495,  16  make  i-egnlation) ;  Memphis  &  C.  R. 
Ann.  Cas.  445;  Chicago  &  N.  W.  Ry.  Co.  v.  Benson,  85  Tenn.  627,  4  S.  W. 
Co.  «.  "Williams,  55  Dl.  185,  8  Am.  5,  4  A.  S.  R.  776. 

Rep.  641;  Chiles  v.  Chesapeake  &  O.  35  A.  S.  R.  690  note.  But  see 
B.  Co.,  125  Ky.  299,  101  S.  W.  386,  Washington,  etc.,  R.  Co.  v.  Brown, 
11  LJl.A.(N.S.)  268  and  note;  Day  v.  17  Wall.  445,  21  U.  S.  (L.  ed.)  675 
Owen,  5  Mich.  520,  72  Am.  Dec.  62  (construing  special  act  of  Congress 
(saeh  regulation  invalid  under  jpres-  anterior  to  adoption  of  Foarteenth 
ent  statute);  Chilton  v.  St.  Louis  ft  Amendment).  And  see  generally 
I.  M.  Ry.  Co.,  114  Mo.  88,  21  S.  W.  Cr.'ii.  Rights. 
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passengers,  in  the  absence  of  any  act  of  Congress  on  the  subject." 
Where,  however,  separate  accommodations  are  not  furnished  equal 
in  comfort  and  safety  to  those  furnished  for  other  travelers,  public 
carriers  have  no  right  to  discriminate  between  passengera  on  tuwount 
of  color,  race  or  nativity  alone.''  Statutory  requirements  to  the 
effect  that  railroads  shall  furnish  equal  but  separate  accommodations 
for  white  and  colored  intrastate  passengers,  and  imposing  penalties 
both  on  the  carrier  and  the  passenger  violating  such  provisions,  have 
often  been  held  to  be  a  valid  exercise  of  tiie  police  power  of  the  state, 
and  not  to  conflict  with  any  provisions  of  the  Constitution,'*  though 
state  statutes  requiring  or  authorizing  a  carrier  to  separate  interstate 
passengers  on  account  of  race  or  color  have  been  declared  invalid,  as 
in  violation  of  the  interstate  commerce  clause  of  the  Federal  Con- 
stitution.*•  Where,  however,  a  statute  requiring  carriers  to  provide 
separate  compartments  in  their  cars  for  white  and  colored  passengers, 
and  prohibiting  passengers  of  either  race  from  occupying  a  compart- 
ment set  apart  for  the  other  race,  excepts  from  its  provisions  "colored 

10.  HaU  V.  De  Cuir,  95  U.  S.  485,  130  Ky.  738,  114  S.  W.  343,  132  A. 
24  U.  S.  (L.  ed.)  547;  Chiles  v.  Chesa-  S.  R.  408;  Chesapeake  &  0.  R.  Co. 
peake  &  O.  R.  Co.,  218  U.  S.  71,  30  v.  Austin,  137  Ky.  611,  126  S.  W. 
S.  Ct.  667,  54  U.  S.  (L.  ed.)  936,  144,  136  A.  S.  R.  307;  Common- 

20  Ann.  Cas.  980  and  note;  ChUes  r.  wealth  v.  Illinois  Cent.  R.  Co.,  141 
Chesapeake  &  0.  R.  Co.,  125  Ky.  299,  Ky.  502,  133  S.  W.  1158,  32  L.R.A. 
101  S.  W.  386,  11  L.R.A.(N.S.)  268  (N.S.)  801  and  note;  Louisville  &  N. 
and  note.  R.  Co.  u.  Renfro's  Adm'r,  142  Ky. 

11.  Chicago  &  N.  W.  Ry.  Co.  v.  590,  135  S.  W.  266,  33  L.R.A.(N.S.) 
Williams,  55  111.  185,  8  Am.  Rep.  641;  133  and  note;  LouisvUIe  &  N.  R.  Co., 
Chiles  V.  Chesapeake  &  0.  R.  Co.,  125  v.  Ritchal,  148  Ky.  701,  147  S.  W. 
Ky.  299,  101  6.  W.  386,  11  L.R.A.  411,  Ann.  Cas.  1913E  517  and  note, 
(N.S.)  268  and  note;  Chilton  v.  St.  41  L.R.A.(N.S.)  958  and  note;  Mav 
Louis  &  I.  M.  Ry.  Co.,  114  Mo.  88,  v.  Shreveport  Traction  Co.,  127  La. 

21  S.  W.  457,  19  L.R.A.  269;  Smith  420,  53  So.  671,  32  L.R.A.(N.S.)  206 
V.  Chamberlain,  38  S.  C.  529, 17  S.  E.  and  note;  Louisville,  etc.  R.  Co.  v. 


12.  Louisville,  N.  0.  &  T.  Ry.  Co.  7  Ann.  Cas.  274r-276  note. 

V.  Mississippi,  133  U.  S.  587,  10  S.  13.  HaU  v.  De  Cuir,  95  U.  S.  485, 

Ct.  348,  33  U.  S.  (L.  ed.)  784:  Plessy  24  U.  S.  (L.  ed.)  547;  Chesapeake  & 

V.  Ferguson,  163  U.  S.  537,  16  S.  Ct.  0.  Ry.  Co.  v.  Commonwealth  of  Ken- 

1138,  41  U.  S.  (L.  ed.)  256;  Chesa-  tucky,  179  U.  S.  388,  21  S.  Ct.  101,  45 

peake,  etc.,  R.  Co.  v.  Commonwealth,  U.  S.  (L.  ed.)  244. 

179  U.  S.  388,  21  S.  Ct.  101,  45  U.  11  L.R.A.(N.S.)  269  note;  7  Ann. 

S.  (L.  ed.)  244;  Chiles  v.  Chesapeake  Cas.  275  note.    In  Smith  v.  State, 

&  0.  R.  Co.,  218  U.  S.  71,  30  S.  Ct.  100  Tenn.  494,  46  S.  W.  566,  41  L.R.A. 

667,  54  U.  S.  (L.  ed.)  936,  20  Ann.  432,  however,  it  was  held  that  a  state 

Cas.  980  and  note;  Hillman  v.  Georgia  statute   providing   for  separate  but 

R.  &  B.  Co.,  126  Ga.  814,  56  S.  E.  equal  accommodations  for  the  white 

68,  8  Ann.  Cas.  222;  Southern  R.  Co.  and  colored  races  on  railroads  is  a 

V.  Thurman,  121  lly.  716,  90  S.  W.  valid  police  regulation,  and  applies 

240,  2  L.R.A.(N.S.)  1108  and  note;  both  to  intra  and  inter  state  travel, 
Loui»'ilIe  R.  Co.  v.  Commonwealth, 


371,  19  L.R.A.  710. 
20  Ann.  Cas.  983  note. 


State,  66  Miss.  662,  6  So.  203,  14  A. 
S.  R.  599,  5  L.R.A.  132 
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nurses  having  the  care  of  white  children  or  sick  wMte  persons,"  it 
has  been  held  that  it  violates  tlie  Fourteenth  Amendment  of  the 
Federal  Constitution.^*  While  it  is  an  actionable  wrong  for  a  railroad 
company  to  disregard  a  statute  requiring  separate  cars  for  white  and 
colored  persons,  and  to  require  a  white  person  to  ride  in  a  car  set 
apart  for  colored  persons,**  it  has  been  held  that  a  railroad  company 
is  not  liable  in  damages  for  compelling  a  white  person  to  enter  a 
coach  for  colored  people  merely  because,  in  the  exercise  of  ordinary 
care,  it  mistook  the  race  to  which  he  belonged.  If,  however,  an  em- 
ployee of  the  carrier  in  requiring  a  passenger  to  leave  a  car  for  white 
passengers,  and  enter  the  car  for  colored  passengers,  does  not  in  good 
faith  believe,  or,  in  the  exercise  of  reasonable  care,  does  not  have  a 
right  to  believe,  that  the  passenger  is  a  person  of  color,  or  if  he  is 
insulting,  the  passenger  has  a  right  to  recover  damages  from  the 
railroad  company.'*  If  a  white  passenger  voluntarily  rides  in  tlie 
car  set  aside  for  colored  persons,  rather  than  risk  getting  a  seat  in 
the  car  reserved  for  white  persons,  he  can  recover  nothing  on  account 
of  so  riding."  A  regulation  of  a  carrier  of  pasdengers  setting  apart 
a  car  for  women  or  men  accompanied  by  women  has  been  held  reason- 
able and  enforceable.**  If,  however,  there  be  no  sitting  room  in  the 
ordinary  passenger  cars  for  men  excluded  by  the  regulation  from  the 
car  for  women,  and  there  be  room  to  seat  them  in  the  latter  car,  it  is 
the  duty  of  those  having  charge  of  the  train  either  to  admit  them  to 
such  car,  or  to  make  room  for  them  in  the  ordinary  cars  by  admitting 
others  to  the  women's  car." 

531.  Dnty  as  to  Employment  of  Efficient  Servants. — It  is  the  duty 
of  a  common  carrier  of  passengers  for  hire  in  addition  to  furnishing 
proper  and  sufficient  vehicles  and  accommodations  for  its  passengers, 
to  provide  an  adequate  force  of  efficient  servants  to  manage  and 
operate  its  means  of  transportation,  and  to  meet  any  exigency  which, 
in  the  exercise  of  that  high  degree  of  care  to  which  it  is  held,  it  ought 
reasonably  to  have  anticipated,**  and  a  failure  in  this  respect  will 
subject  the  carrier  to  liability  at  the  suit  of  the  passenger  injured  or 

14.  State  V.  Patterson,  50  Fla.  127,  18.  Central  of  Georgia  R.  Co.  v. 
39  So.  398,  7  Ann.  Cas.  272  and  note.  Motes,  117  Ga.  923,  43  S.  E.  990,  97 

15.  Chesapeake  &  O.  R.  Co.  v.  Aus-  A.  S.  R.  223,  62  L.R.A.  507;  Memphis 
tin,  137  Ky.  611,  126  S.  W.  144,  136  &  C.  R.  Co.  v.  Benson,  85  Tenn.  627, 
A.  S.  R.  307.  4  S.  W.  5,  4  A.  S.  R.  776;  Bass  «. 

16.  Southern  R.  C.  t?.  Thorman,  121  Chicago  &  N.  W.  Ry.  Co.,  36  Wis, 
Ky.  716,  90  S.  W.  240,  2  L.R.A.(N.S.)  450,  17  Am.  Rep.  495. 

1108  and  note;  Louisville  &  N.  R.  Co.  41  Am.  Dee.  481  note. 

V.  Ritchel,  148  Ky.  701,  147  S.  W.  19.  Bass  v.  Chicago  &  N.  W.  Ry. 

411,  Ann.  Cas.  1913E  517,  41  L.RA.  Co.,  36  Wis.  450,  17  Am.  Rep.  495. 

(N.S.)  958  and  note.  20.  Shoemaker    v.    Kingsbury,  12 

17.  Chesapeake  &  0.  R.  Co.  v.  Aus-  Wall.  369,  20  U.  S.  (L.  ed.)  432; 
tin,  137  Ky.  611,  126  S.  W.  144,  136  Murray  v,  Lehigh  Val.  R.  Co.,  66  Conn. 
A.  S.  R.  307.  512,  34  Ati.  506,  32  L.R.A.  539;  At- 
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inconvenienced  thereby.^  The  scarcity  of  competent  employees  does 
not  excuse  a  railroad  company  in  employing  incompetent  or  intem- 
perate men  to  run  its  trains.  And  testimony  on  the  part  of  the  com- 
pany to  show  the  efforts  it  made  to  secure  competent  train  hands  is 
not  admissible  in  an  action  against  it  for  negligence.' 


Duty  to  Carry  to  and  Set  Down  at  DesHnation 

532.  In  General. — contract  of  carriage  imports,  in  effect,  that  the 

carrier,  in  consideration  of  the  payment  of  the  fare  demanded,  will 
use  all  possible  care  and  diligence  in  transporting  and  delivering  the 
passenger  sc^ely  and  promptly  at  the  place  of  destination  *  It  is  an 


lantic  Coast  Line  R.  Co.  v.  Powell,  127  752;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Ga.  805,  56  S.  E.  1006,  9  Auu.  Cas.  Sbean,  18  Colo.  368,  33  Pae.  108,  20 
553,  9  L.R.A.(N.S.)  769;  Goddard  v.  L.R.A.  729;  Mabry  v.  City  Electric  R. 
Grand  Trunk  Ry.  of  Canada,  57  Me.  Co.,  116  Ga.  624,  42  S.  E.  1025,  94 
202,  2  Am.  Rep.  39;  Kulilen  v.  Boston  A.  S.  R.  141,  59  L.K.A.  590;  Owens 
&  N.  St.  R.  Co.,  193  Mass.  341,  79  v.  Macon  &  B.  R.  Co.,  119  Ga.  230,  46 
N.  E.  815,  118  A.  S.  R.  516,  7  L.R.A.  S.  E.  87,  63  L.R.A.  946;  New  York, 
(N.S.)  729;  New  Orleans,  J.  &  G.  N.  C.  &  St.  L.  Ry.  Co.  v.  Doane,  115 
R.  Co.  «.  Allbritton,  38  Miss.  242,  75  Ind.  435,  17  N.  E.  913,  7  A.  S.  R. 
Am.  Dec.  98;  Tietz  v.  International  R.  451  and  note,  1  L.R.A.  157  and  note; 
Co.,  186  N.  Y.  347,  78  N.  E.  1083,  Le  Blanc  v.  Sweet,  107  La.  3r»,  31 

9  Ann.  Ca-s.  1020,  10  L.R.A.(N.S.)  So.  766,  90  A.  S.  R.  303;  Baltimore  & 
357;  Hanlnii  v.  Central  R.  Co.  of  New  0.  R.  Co.  v.  Barger,  80  Md.  23,  30 
Jersey,  187  N.  Y.  73,  79  N.  E.  846,  Atl.  560,  45  A.  S.  R.  319,  26  L.R.A. 
116  A.  S.  R.  591,  10  Ann.  Cas.  366,  220 ;  Memphis  &  C.  R.  Co. «.  Whitfield, 

10  L.R.A.(N.S.)  411;  Lambeth  i-.  44  Miss.  466,  7  Am.  Rep.  699  and 
North  Carolina  R.  Co.,  66  N.  C.  494,  note;  TaiUon  v.  Mears,  29  Mont.  161, 
8  Am.  Rep.  508;  Laing  v.  Colder,  8  74  Pac.  421,  1  Ann.  Cas.  613;  Haver 
Pa.  St.  479,  49  Am.  Dec.  533;  Sulli-  v.  Central  R.  Co.,  62  N.  J.  L.  282, 
van  u.  Philadelphia  &  R.  R.  Co.,  30  41  Atl.  916,  72  A.  S.  R.  647,  4^ 
Pa.  St.  234,  72  Am.  Dec.  698  and  note;  L.R.A.  84;  Weed  v.  Panama  R-  Co., 
Reeves  v.  Delaware,  L.  &  W.  R.  Co.,  17  N.  Y.  362,  72  Am.  Dec.  474  and 
30  Pa.  St.  454,  72  Am.  Dec.  713;  note;  Hanlon  v.  Central  R.  Co.  of 
Powell  V.  Pennsylvania  R.  Co.,  32  Pa.  New  Jersey,  187  N.  Y.  73,  79  N.  E. 
St.  414,  75  Am.  Dee.  564;  Pennsyl-  846,  116  A.  S.  R.  591,  10  Ann.  Cas. 
vania  R.  Co.  V.  Books,  57  Pa.  St.  339.  366,  10  L.R.A.{N.S.)  411;  Corraack 
98  Am.  Dec.  229.  v.  New  York,  N.  H.  &  H.  R.  Co.,  196 

66  Am.  Dec.  574  note.  N.  Y.  442,  90  N.  E.  56,  17  Ann.  Cas. 

1.  See  infra,  par.  596-605,  and  par.  949,  24  L.R.A.(N.S.)  1209;  Pennsyl- 
741-743.  .  vania  R.  Co.  v.  Aspell,  23  Pa.  St.  147, 

2.  Pennsylvania  R.  Co.  v.  Books,  57  62  Am.  Dec.  323  and  note;  Betts  v. 
Pa.  St.  339,  98  Am.  Dee.  229.  Lehigh  Yal.  R.  Co.,  191  Pa.  St.  575, 

3.  Paddock  v.  Atchison,  T.  &  S.  F.  43  Atl.  362,  45  L.R.A.  261;  Pros  pert 
R.  Co.,  37  Fed.  841,  4  L.R.A.  231:  v.  Rhode  Island  Suburfoan  R.  Co.,  28 
Diggs  V.  LouisviUe  &  N.  R.  Co.,  156  R.  I.  367,  67  Atl.  522,  11  L.R.A. 
Fed.  564,  84  C.  C.  A.  330,  14  L.R.A.  (N.S.)  1142. 

(N.S.)  1029;  Birmingham  Railwav  &  39  A.  S.  R.  658  note;  118  A.  S.  R. 
Electric  Co.  v.  Baird,  130  Ala.  334.  464  note;  8  L.R.A.  673-674  note;  32 
30  So.  456,  88  A.  S.  R.  43,  54  L.R.A.  L.R.A.  543  note. 
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agreement  by  the  carrier  to  carry  in  the  usual  manner,  to  the  usual 
terminus,  and  with  the  customary  stops.*  Aniong  the  obligations 
which  such  contract  imposes  upon  the  carrier  are,  to  protect  ihe  pas- 
senger against  any  injury  from  negligence  or  wilful  misconduct  of 
its  aerrants  while  performing  the  contract,  and  of  his  fellow  passengers 
and  strangers,  so  far  as  practicable,  to  treat  him  respectfully,  and  to 
provide  him  with  the  usual  accommodations,  and  any  information 
and  facilities  necessary  for  the  full  performance  of  tiie  contract  upon 
the  pai't  of  the  carrier.  And  these  obligations  continue  to  rest  upon 
the  carrier,  its  servants  and  employees,  while  such  contract  continues 
and  is  in  process  of  performance.*  To  excuse  nonperformance  of  a 
carrier's  contract  on  the  ground  of  an  act  of  God,  there  must  be  no 
mixture  of  uegUgence  or  want  of  diligence,  judgment,  or  skill  on  the 
part  of  tiie  carrier.* 

533.  Allowance  of  Stop-over  Privileges  Generally. — It  is  a  well 
established  general  rule  that  a  passenger  has  no  right  to  stop  over 
on  an  ordinary  noncoupon  ticket  reading  from  one  point  to  another 
in  the  absence  of  a  special  agreement  or  of  regulations  of  the  carrier 
which  permit  it.'  The  contract  of  carriage  as  evidenced  by  such 
ticket  is,  in  the  absence  of  any  agreement  to  the  conkary,  an  entire 
one,  and  neither  party  thereto  can  insist  on  its  performance  in  frag- 

4.  Johnson  v.  Concord  R.  Corp.,  46  618;  Gillingham  ti.  Ohio  River  R.  Co., 

N.  H.  213,  88  Am.  Dec.  199,  citing  35  W.  Va.  588,  14  S.  E.  243,  29  A. 

Cheney  v.  Boston  &  M.  R.  Co.,  11  S.  R.  827, 14  L.R.A.  798. 
Mete.  (Mass.)  121,45  Am.  Dec.  lUO.         6.  Black  ti.  Charleston  &  W.  C.  R. 

6.  Birmingham  Railway  &  Electric  Co.,  87  S.  C.  241,  69  S.  E.  230,  31 

Co.  V.  Baird,  130  Ala.  334,  30  So.  L.R.A.(N.S.)  1184  and  note;  Smith 

456,  89  A.  S.  R.  43,  54  L.R.A.  752;  v.  North  American  Transportation  & 

Bleecker  v.  Colorado  &  8.  R.  Co.,  50  Trading  Co.,  20  Wash.  580,  56  Pac. 

Colo.  140,  114  Pac.  481,  33  LJt.A.  372,  44  L.R.A.  557. 
(N.S.)  386  and  note;  Hull  v.  Boston     7.  Stone  v.  Chicago  &  N.  W.  R. 

ft  H.  R.  Co.,  210  Mass.  159,  96  N.  E.  Co.,  47  la.  82,  29  Am.  Rep.  458; 

68,  Ann.  Cas.  1912C  1147,  36  L.R.A.  McClnre  «.  PhUadelphia,  W.  &  B.  R. 

(N.S.)  406;  Haver  v.  Central  R.  Co.,  Co.,  34  Md.  532,  6  Am.  Rep.  345; 

62  N.  J.  L.  282,  41  Atl.  916,  72  A.  S.  Cheney  v.  Boston  &  U.  R.  Co.,  11 

R.  647,  43  L.R.A.  84;  Thorpe  v.  New  Mete.  (Mass.)  121,  45  Am.  Dec.  190; 

York  Ctriit.  &  U.  R.  R.  Co.,  76  N.  Sanders  v.  Northern  Pac.  R.  Co.,  43 

Y.  402,  32  Am.  Rep.  325;  Stewart  v.  Mont.  209,  115  Pac.  408,  34  L.R.A. 

Brooklyn  &  C.  R.  Co.,  90  N.  Y.  588,  (N.S.)  711  and  note;  State  v.  Over- 

43  Am.  Rep.  18-) ;  Parsons  v.  New  ton,  24  N.  J.  L.  435,  61  Am.  Dec. 

York  Cent.  &  11.  R.  R.  Co.,  113  N.  671;  Nichols  v.  Southern  Pac.  Co., 

Y.  355,  21  N.  E.  145,  10  A.  S.  R.  23  Ore,  123,  31  Pac.  296,  37  A.  S.  R. 

450,  3  L.R.A.  G83;  Dwindle  v.  New  664,  18  L.R.A.  55;  Vankirk  v.  Penn- 

York  Cent.  &  H.  R.  R.  Co.,  120  N.  sylvania  R.  Co.,  76  Pa.  St.  66, 18  Am. 

Y.  117,  24  N.  E.  319,  17  A.  S.  R.  Gil,  Rep.  404;  LonisvUIe  ft  N.  R.  Co.  v, 

8  LJt.A.  224;  GilleRpie  v.  Brooklyn  Klyman,  108  Tenn.  304,  67  S.  W.  472, 

Heights  R.  Co.,  178  N.  Y.  347,  70  91  A.  S.  R.  756,  56  L.R.A.  769. 
N.  B.  857, 102  A.  S.  R.  503,  66  L.R.A.     28  L.R.A.  773  note. 
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ments.*  Nor  is  the  holder  of  a  limited  ticket,*  or  an  excursion  ticket, 
entitled  to  stop  over  unless  such  right  be  given  by  means  of  a  stop 
over  check',  or  the  regulations  of  the  company."*  The  fact  that  at 
the  time  a  ticket  was  purchased  a  custom  of  a  railroad  company  per- 
mitted atop  over  privileges  will  not  prevent  the  company  from  chang- 
ing the  rule  so  as  to  defeat  the  right  of  stop  over  on  such  ticket, 
alUiough  the  ticket  is  thereby  rendered  worthless.'^  Railroad  com- 
panies may  prescribe  certain  conditions  to  be  complied  with  by  those 
desiring  stop  over  privileges,  as,  for  instance,  the  procurement  of 
stop  over  tickets  or  checks,  or  the  endorsement  of  the  original  tickets," 
and  such  privileges  must  be  exercised  in  accordance  with  such  regula- 
tions, and  not  according  to  the  notions  of  the  passenger."  It  has 
been  held,  however,  in  a  number  of  instances  that  a  passenger  has 
the  right  to  rely  on  the  statements  and  agreements  of  the  conductor 
as  to  stop  over  privileges,^*  unless  there  is  something  on  the  face  of 
the  ticket  to  put  him  upon  notice  that  the  conductor  has  no  such 
authority.'*  Thus,  where  the  ticket  agent  of  the  railroad  company 
informs  an  intending  purchaser  of  a  ticket  that  he  may  stop  over  at 
a  certain  station  he  will  be  entitled  to  his  stop,  although  the  ticket 
given  him  contains  the  words  "good  for  this  day  only."  So,  if  in 
accordance  with  the  regulatiomi  of  the  company  that  timely  notice 
must  be  given  of  a  desire  to  stop  over  a  passenger  notifies  the  agent 
of  whom  he  procures  his  ticket  that  he  wishes  to  stop  over,  and  is 
told  to  speak  to  the  conductor,  which  he  does  and  the  conductor  tells 
him  that  he  will  flx  it  all  right  and  that  he  can  use  bis  ptmched  ticket 
from  the  stop  over  point  to  his  destination  without  any  stop  over  check, 
he  is  entitled  to  rely  on  such  representations  and  cannot,  after  pre- 
senting the  punched  ticket,  be  ejected  from  the  subsequent  train  which 
he  takes.''  On  tlie  other  hand  a  passenger  who  accepts  from  a  car- 
rier's agent  a  ticket  for  interstate  passage  at  a  through  rate  which, 
under  the  rules  of  the  Commission,  does  not  allow  stop  over  priWleges, 

8.  Stone  v.  Chicago  &  N.  W.  R.  Co.,  11.  Johnson  v.  Concord  R.  Corp.» 
47  la.  82,  29  Am.  Rep.  458;  Pennsyl-  46  N.  H.  213,  88  Am.  Dec.  199. 
vania  R.  Co.  t.  Parry,  55  N.  J.  L.  "  12.  Yorton  r.  Milwaukee,  L.  S.  &  W. 
551,  27  Atl.  914,  39  A.  S.  R.  654,  22  Ry.  Co.,  54  AVis.  234,  11  N.  W.  482, 
L.R.A.  251;  Dietrich  v,  Pennsylvania  41  Am.  Rep.  23. 

R.  Co.,  71  Pa.  St.  432,  10  Am.  Rep.  28  L.R.A.  776  note. 

711;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  13.  28  L.R.A.  776  note. 

Henry,  84  Tex.  678,  19  S.  W.  870,  14.  28  L.R.A.  775  note.    And  see 

16  L.R.A.  318.  infra,  par.  '577. 

28  L.R.A.  773  note;  19  L.R.A.(N.S.)  16.  Sanden  v.  Northern  Pae.  R.  Co., 

704  note.  43  Mont.  209,  115  Pac.  408,  34  L.R.A. 

9.  Dietrich  v.  Pennsylvania  R.  Co.,  (N.S.)  711  and  note. 

71  Pa.  St.  432,  10  Am.  Rep.  711  and  16.  Burnham  c.  Grand  Trunk  Ry. 

note.   And  see  Cherry  v.  Chicago  &  A.  Co..  63  Me.  298,  18  Am.  Rep.  220. 

R.  Co.,  191  Mo.  489,  90  S.  W.  381, 109  17.  New  York,  U  E.  &  W.  R.  Co.  v. 

A.  S.  R.  830,  2  L.R.A.(N.S.)  695.  Winter's  Adm'r,  143  U.  S.  60,  12  S. 


10.  28  L.R.A.  776  note. 


Ct.  356,  36  U.  S.  (L.  ed.)  71. 
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cannot  hold  the  carrier  liable  in  damages  for  his  expulsion  from  the 
train  in  case  he  attempts  to  exercise  such  privileges,  although  the 
marks  neeessarj'  to  show  tlie  limited  character  of  the  ticket  are  not 
placed  upon  it.'* 

534.  Coupon  Tickets. — ^Tn  the  case  of  coupon  tickets,  it  is  usually 
held  that  each  coupon  constitutes  a  separate  contract,  performance 
of  which,  in  the  absence  of  any  stipulation  to  the  contrary,  may  be 
claimed  at  any  time  within  the  life  of  the  ticket.**  All  that  can  be 
demanded  of  the  holder  of  such  a  ticket  is  that  he  shall  make  a  con- 
tinuous trip  under  each  coupon  within  the  time  limited.***  If  a  ticket 
is  made  up  of  coupons  to  entitle  the  holder  to  passage  over  different 
roads,  each  coupon  will  be  regarded  as  a  separate  ticket  for  the  pur- 
pose of  determining  stop  over  privileges,  and  the  stop  over  privilege 
may  be  exercised  at  division  stations  without  the  consent  of  the  com- 
pany, and  the  journey  may  also  be  resumed  at  a  way  station  covered 
by  the  coupon  and  it  need  not  necessarily  be  done  at  the  division 
station.'  If  the  ticket  gives  the  dght  to  stop  over  at  places  named  in 
the  coupons  and  the  conductor  takes  off  both  coupons  bearing  the 
name  of  the  place  at  which  the  passenger  wishes  to  stop  and  gives 
only  a  train  check  in  exchange,  which  the  conductor  of  the  subsequent 
train  refuses  to  honor,  the  company  is  liable,  although  the  passenger 
did  not  notify  the  first  conductor  of  his  intention  to  stop,  since  it  is 
the  company's  duty  to  take  notice  of  his  right  to  stop  and  ascertain  his 
intention  before  depriving  him  of  the  opportunity  to  do  so.*  Where 
a  coupon  ticket  is  sold  the  agent  selling  it  acts  as  agent  for  all  the 
roads  and  they  are  bound  by  his  representations  as  to  stop  over  privi- 
leges on  the  respective  roads.*  The  necessity  for  use  of  coupon  tickets 
wittiin  the  time  limited,  and  what  will  constitute  such  use,  is  treated 
elsewhere  in  this  title.* 

535.  Statutory  Provisions  as  to  Stop-over  Privileges. — In  some 
jurisdictions  the  right  to  stop  over  is  expressly  given  by  statute,*  and 
a  railroad  company  cannot  deprive  a  passenger  who  pays  the  regular 
rates  for  a  ticket  to  a  certain  destination  entitling  him  to  go  by  a 

18.  Melody  r.  Great  Northern  R.      28  L.R.A.  774  note. 

Co.,  2,')  S.  D.  606, 127  N,  W.  543,  Ann.  2.  Palmer  v.  Charlotte,  C.  &  A.  R. 

Cas.  1912C  727,  30  L.R.A.(N.S.)  568.  Co.,  3  S.  C.  580,  16  Am,  Rep,  750. 

19.  Spencer  v.  Lovejoy,  96  Ga.  657,  28  L.R.A.  774  note. 
23  S.  E.  836,  51  A.  S.  R.  152  and  3.  28  L.R.A.  775  note, 
note;  Niehols  v.  Southern  Pac.  Co.,  23  4.  See  infra,  par.  566-568. 

Ore.  123,  31  Pac.  296,  37  A.  S.  R.  6.  Robinson  v.  Southern  Pac.  Co., 

664, 18  L.R.A.  55.  105  Cal.  526,  38  Pac.  94,  722,  28 

28  L.R.A.  774  note.  L.R.A.  773  and  note;  Southern  Pac. 

20.  Little  Rock  &  Ft.  S.  Rv.  t-.  Dean,  Co.  «.  Robinson,  132  Cal.  408,  64 
43  Ark.  529,  51  Am.  Rep.  084.  Pac.  572,  12  L.R.A.(N.S.)  497  and 

1.  Auerbach  v.  New  York  Cent.  &  note;  Carpenter  v.  Grand  Trank  Ey. 
H.  R.  R.  Co.,  89  N.  T.  281,  42  Am.  Co.,  72  Me.  388,  39  Am.  Rep.  340. 
Rep.  290. 
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certain  route,  of  his  right  given  by  statute  to  stop  over  at  an  inter- 
mediate point  on  such  route  by  giving  him  a  ticket  purporting  to 
entitle  him  to  transportation  iQ  either  the  point  of  destination  or  the 
intermediate  point.*  It  has  been  held  however  that  a  state  statute 
giving  passengers  the  right  to  stop  over  does  not  operate  outside  of 
that  state,  although  the  ticket  was  puixihased  and  the  journey  begun 
within  its  borders.'  While  it  may  be  open  to  question,  there  is  au- 
thority to  the  efifect  that  the  penalty  provided  by  a  statute  for  refusal 
by  a  railroad  company  to  furnish  persons  desiring  passage  on  its  cars 
tickets  with  stop  over  privilege  cannot  be  enforced  by  persons  who  do 
not  desire  to  become  passengers  with  such  privilege,  but  who  wish  to 
receive  a  refusal  of  the  privilege'  for  the  purpose  of  enforcing  the 
penalty.® 

536.  Changes  and  Transfers  to  Connecting  Lines. — The  duty  of 
railways  where  there  is  a  change  of  cars  has  often  been  commented 
upon  by  the  courts.  It  seems  to  result,  from  the  very  nature  of  the 
case,  that  the  very  least  that  could  be  regarded  as  the  reasonable  per- 
formance of  the  duty  of  the  company  towards  its  passengers  would 
be,  that  the  passengers  should  have  timely  notice  of  and  reasonably 
sufficient  time  to  make  the  change.*  When  the  sen^ants  of  a  carrier 
know  that  a  passenger  is  in  the  wrong  car,  they  may  simply  tell  him 
what  to  do,  and  ordinarily  leave  him  to  follow  their  directions;  but 
if  they  tell  him  to  keep  his  seat  and  that  they  will  transfer  him  to  the 
other  car,  and  fail  to  do  so,  the  carrier  is  liable.'* 

537.  Announcement  of  Stations  and  Awakening  Passengers. — It  is 
generally  held  to  be  the  duty  of  a  carrier  of  passengers  by  train  to 
notify  its  passengers  or  to  have  its  stations  announced,  as  the  trains 
approach  the  same,**  and  if,  because  of  the  carrier's  failure  to  an- 

6.  Robinson  v.  Soathem  Pae.  Co.,  11.  Southern  R.  Co.  v.  Hobbs,  118 
105  Cal.  526,  38  Pae.  94,  722,  28  Ga.  227,  45  S.  E.  23,  63  L.R.A.  68; 
L.R.A.  773  and  note.  Seaboard  Air-Line  Ry.  v.  Rainey,  122 

7.  Carpenter  v.  Grand  Trunk  Ry.  Ga.  307,  50  S.  E.  88,  106  A.  S.  R. 
Co.,  72  Me.  388,  39  Am.  Rep.  340.       134,  2  Ann.  Gas.  675  and  note;  Cin- 

28  L.R.A.  775  note.  ciunati,  H.  &  I.  R.  Co.  v.  Worthington, 

8.  Soathern  Pae.  Co.  «.  Robinson,  30  Ind.  A  pp.  663,  65  N.  E.  657,  66 
132  Cal.  408,  64  Pae.  572,  12  L.RA.  N.  E.  478,  96  A.  S.  R.  355;  Raben 
(N.S.)  497  and  note.  v.  Central  Iowa  Ry.  Co.,  73  la.  579, 

9.  Lilly  V.  St.  Louis  &  S.  F.  R.  Co.,  35  N.  W.  645,  5  A.  S.  R.  708  and  note; 
31  Okla.  521,  122  Pae.  502,  39  L.R.A.  Soathern  R.  Co.  v.  Kendrick,  40  Miss. 
(N.S.)  663  and  note;  MeKeon  v.  Chi-  374,  90  Am.  Dec.  332  and  note;  Sevier 
cago,  M.  &  St.  P.  Ry.  Co.,  94  Wis.  v.  Vicksburg  &  M.  R.  Co.,  61  Miss. 
477,  69  N.  W.  175,  59  A.  S.  R.  909,  8,  48  Am.  Rep.  74;  Dorrah  v.  Ulinoia 
35  L.R.A.  252.  Cent.  R.  Co.,  65  Miss.  14,  3  So.  36,  7 

15  L.R.A.  347  note.  A.  S.  R.  629  and  note;  Yazoo  &  M. 

10.  Cincinnati,  N.  0.  &  T.  P.  R.  V.  R.  Co.  v.  Hardie,  100  Miss.  132,  55 
Co.  V.  Raine,  130  Ky.  454,  113  S.  W.  So,  42,  967,  Ann.  Cas.  1914A  323,  34 
495,  132  A.  S.  R.  400,  19  L.R.A.  L.R.A.(KS.)  740;  Atchison,  T.  &  S. 
(N.S.)  753.  F.  R.  Co.  v.  Calhoun,  18  Okta.  75,  89 
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nounce  the  station,  a  passenger  is  carried  beyond  his  destination  it 
will  be  liable  for  all  damages  proximately  growing  out  of  such  fail- 
ure.** In  some  jurisdictions  the  duty  to  make  such  announcement  is 
imposed  by  statute.*'  All  that  is  required  of  the  carrier  however,  in 
the  performance  of  this  duty,  is  that  a  reasonable  warning  be  given, 
such  as  may  be  presumed  to  be  sufficient  to  give  notice  to  passengers 
in  the  exercise  of  reasonable  care  and  \ngilance  on  their  travels.  After 
properly  annouiicing  the  name  of  the  station,  the  carrier  is  not  bound 
to  go  further  and  give  personal  notice  that  the  station  has  been  reached 
and  the  train  has  stopped.**  Applying  this  rule  that  personal  notice 
is  not  required,  several  courts  have  held  that  no  obligation  rests  on 
ft  carrier  to  arouse  a  sleeping  passenger  and  see  that  he  gets  off  at  his 
destination,*'  and  it  has  been  so  held  even  though  the  conductor  had 
agreed  to  awaken  a  passenger,  since  such  agreement  has  been  deemed 
to  impose  no  obligation  on  the  company.**  According  to  some  au- 
thorities, however,  exceptional  circumstances  may  impose  the  duty 
to  awaken  tlie  passenger.*'  Nor  is  a  carrier  required  to  notify  a  pas- 
senger of  his  arrival  at  his  destination,  although  he  is  deaf  and  unable 
to  hear  the  public  announcement,  imless  the  tarunmen  have  knowl- 
edge of  his  defective  hearing.**  The  failure  of  a  carrier  to  announce 
stations  has  been  held  not  to  be  neghgence  per  se,  unless  the  duty  is 
imposed  by  statute,*'  nor  will  a  failure  to  comply  with  this  duty 
count  against  the  company,  as  to  a  passenger  who  is  in  no  way  misled 
thereby,  as  for  instance  where  the  passenger  knows  ihai  his  station 
has  been  reached,*^  or  who  Vas  sleeping  at  the  time  when  such  an- 


Pae.  207, 11  Ann.  Gas.  681;  Campbell 
V.  Seaboard  Air-Line  Ry.,  83  S.  C. 
448,  65  S.  B.  628,  137  A.  S.  R.  824, 
23  LJIA.(N.S.)  1056;  Chicaffo,  B.  & 
Q.  R.  Co.  V.  Lampman,  18  Wvo.  106, 
104  Pae.  533,  Ann.  Cas.  1912C  788, 
25  L.RA.(N.S.)  217. 

99  Am.  Dee.  144  note;  15  L.RA.. 
347  note;  17  L.R.A.(N.S.)  1226  note. 

12.  17  LJl.A.(N.S.)  1226  note;  2 
Ann.  Cas.  677  note.  And  see  infra, 
par.  738. 

13.  Diggs  «.  Louisville  Ss  N.  R.  Co., 
15G  Fetl.  564,  84  C.  C.  A.  330,  14 
L.R.A.(N.S.)  1029. 

2  Ann.  Ca3.  678  note. 

14.  Southern  R.  Co.  v.  Kendrick,  40 
Miss.  374,  90  Am.  Dec.  332  and  note. 

2  Ann.  Cas.  677  note. 

15.  Seabord  Air-Line  Rr.  v.  Rein^, 
122  Ga.  307,  50  S.  E.  88, 106  A.  S.  R. 
134,  2  Ann.  Caa.  675  and  note;  Han- 
Son  «.  Chicago,  R.  I.  &  P.  R.  Co.,  83 


Kan.  553,  112  Pae.  152,  31  L.RA. 
<N.S.)  624  and  note;  Southern  R.  Co. 
V,  Kendriek,  40  Miss.  374, 90  Am.  Dec. 
332  and  note;  Sevier  v.  Vieksbui^  & 
M.  R.  Co.,  61  Miss.  8,  48  Am.  Rep. 
74, 

15  L.R.A  347  note;  7  Ann.  Caa.  721 
note. 

16.  Nnnn  v.  Georgia  R.  Co.,  71  6a. 
710, 51  Am.  Rep.  284;  Sevier  ».  Vieks- 
burg  &  M.  R.  Co.,  61  Miss.  8,  48  Am. 
Rep.  74. 

17.  Hanson  v.  Chicago,  R.  L  &  P. 
R.  Co.,  83  Kan.  553,  U2  Pac.  152, 
31  LJl.A.(N.S.)  624. 

18.  2  Ann.  Cas.  677  note. 

19.  2  Ann.  Cas.  678  note. 

20.  Southern  R.  Co.  v.  Hobbs,  118 
Oa.  227,  45  S.  E.  23,  63  L.R.A.  68; 
Chicago,  B.  &  Q.  R.  Co.  v.  Lampman, 
18  Wyo.  106, 104  Pae.  533,  Ann.  Cas. 
1912C  788,  25  L.R.A.{N.S.)  217. 

2  Ann.  Cas.  678  note. 
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nouncement  should  have  been  made.^  The  continuance  of  the  re- 
lation of  carrier  and  passenger  even  after  the  passenger  has  reached 
his  destination,  where  his  failure  to  leave  the  car  in  a  reasonable  time 
is  due  to  the  failure  of  the  carrier's  servants  to  awaken  him,  has  been 
treated  elsewhere,*  and  the  same  is  true  of  the  right  of  a  passenger 
under  ordinary  circumstances  to  rely  on  the  announcement  of  a 
station  and  the  subsequent  stopping  of  the  train  as  implying  that  the 
station  has  been  reached  and  he  may  safely  alight.*  The  duty  of 
sleeping  car  companies  through  their  employees  to  give  notice  as  to 
stations  and  to  awaken  sleeping  passengers  before  reaching  their 
destination  is  treated  in  another  title  * 

538.  Discharging  and  Setting  Down  Passengers  at  Destination. — 
A  carrier  of  passengers  is  bound  under  its  contract  as  such  not  only 
to  use  the  strictest  diligence  in  receiving  and  carrying  a  passenger  to 
his  destination  but  also  to  discharge  him  safely  and  convenienUy  at 
a  station  at  the  termination  of  his  journey.'  It  must  stop  at  the 
station  to  which  it  contracted  to  carry  the  passenger  and  must  afford 
him  proper  time  and  opportunity  to  alight  with  safety,*  and  if  by 


1.  Seaboard  Air-Line  Ry.  v.  Rainey,  Betts  v.  Lehigh  Val.  R.  Co.«  191  Pa. 
122  Ga.  307,  50  S.  E.  88, 106  A.  S.  R.  St.  575,  43  Atl.  362,  45  L.R.A.  261; 
134,  2  Ann.  Cas.-  675  and  note.  Besecker  v.  Delaware,  L.  ft  W.  R.  Ca, 

2.  See  supra,  par.  497.  220  Pa.  St.  507,  69  Att.  1039,  123  A. 

3.  See  infra,  par.  661.  S.  R.  714,  14  Ann.  Cas.  21;  Samads 

4.  See  Sleepino  Car  Companies,    v.  Richmond  &  D.  R.  Co.,  35  S.  0.  493, 

5.  Diggs  V.  LouisviUe  &  N.  R.  Co.,  14  S.  E.  943,  28  A.  S.  R.  883. 
156  Fed.  564,  84  C.  C.  A.  330,  14  3  L3.A.  368  note. 
L.R.A.(N.S.}  1029;  Alabama  Q.  S.  R.  6.  Diggs  v.  Louisville  &  N.  R.  Co., 
Co.  V.  Sellers,  93  Ala.  9,  9  So.  375,  30  156  Fed.  664,  84  C.  C.  A.  330,  14 
A.  S.  R.  17  and  note;  Atchison,  T.  &  L.R.A.(N.S.)  1029;  St.  Loais,  L  M. 
S.  F.  R.  Co.  «.  Shean,  18  Colo.  368,  &  S.  R.  Co.  v.  Cantrell,  37  Ark.  619, 
33  Pae.  108,  20  LJI.A.  729;  Chicago  40  Am.  Rep.  105;  Georgia  R.  ft  B. 
ft  A.  R.  Go.  V.  Amol,  144  III.  261,  33  Co.  v.  MeCurdy,  45  Ga.  288,  12  Am. 
N.  E.  204,  19  L.R.A.  313;  New  Tork  Rep.  577;  Southern  R.  Co.  v.  Hobbs, 
C.  ft  St.  L.  By.  Co.  v.  Doane,  115  118  Ga.  227,  45  S.  E.  23,  63  L.R.A. 
Ind.  435,  17  N.  E.  913,  7  A.  S.  R.  68;  Seaboard  Air-Line  Rv.  v.  Rainey, 
451, 1  LJt.A.  157;  Evansville  ft  T.  H.  122  Ga.  307,  50  S.  E.  88,  106  A.  S. 
R.  Co.  V.  Athon,  6  Ind.  App.  295,  33  R.  134,  2  Ann.  Cas.  675;  Toledo,  W.  ft 
N.  E.  469,  51  A.  S.  R.  303;  Walters  W.  Ry.  Co.  v.  Baddeley,  54  lU.  19,  5 
«.  Missouri  Pac  R.  Co.,  82  Kan.  739,  Am.  Rep.  71 ;  Walker  v.  Yieksbui^, 
109  Pac.  173,  28  L.R.A.(N.S.)  1058;  S.  ft  P.  R.  Co.,  41  La.  Ann.  795,  6 
Walker  v,  Vicksburg.  S.  ft  P.  R.  Co.,  So.  916,  17  A.  8.  R.  417,  7  L.R.A. 
41  La.  Ann.  795,  6  So.  916,  17  A.  S.  Ill;  Southern  R.  Co.  v.  Kendriek,  40 
R.  417,  7  L.B.A.  111;  Johnson  v.  Miss.  374,  90  Am.  Dee.  332  and  note; 
Winona  ft  St.  P.  R.  Co.,  11  Minn.  296,  Dorrah  v.  IHinois  Cent.  R.  Co.,  65 
88  Am.  Dee.  83;  Thompson  v.  New  Miss.  14,  3  So.  36,  7  A.  S.  R.  629; 
Orleans,  J.  ft  G.  N.  R.  Co.,  50  Miss.  Weber  v.  Kansas  Citv  Cable  Ry.  Co., 
315,  19  Am.  Rep.  12;  Smith  v.  North  100  Mo.  194,  12  S.  W.  804,  13  S.  W. 
Carolina  R.  Co.,  147  N.  C.  448,  61  587,  18  A.  8.  R.  541,  7  L.R.A.  819; 
S.  E.  266,  17  LJl.A.(N.S.)  179  and  O'Brien  u.  St.  Louis  Transit  Co.,  1K> 
note;  Pennsylvania  R.  Co.  «.  Aspell,  Mo.  263,  84  S.  W.  939,  105  A.  S.  R. 
23  Pa.  St.  147,  62  Am.  Dec  323;  592;  Filer  v.  New  York  Cent  R.  Co., 
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r^tson  of  failure  to  perform  this  duty  a  passenger  is  carried  beyond  his 
destination  the  carrier  will  be  liable  for  all  damages  proximately  grow- 
ing out  of  such  failure.'  According  to  some  decisions  where  a  carrier 
negligently  carries  a  passenger  past  the  station  to  which  he  was  bound, 
it  becomes  liable  to  him  for  breach  of  its  contract,  and  is  under  obliga- 
tions to  return  him  to  that  place  without  charge*  If  from  any  cause 
and  at  a  reasonable  distance  from  the  station  that  has  been  passed 
without  the  passenger  having  been  afforded  an  opportunity  to  alight 
at  his  destination,  such  omission  is  discovered,  it  is  the  duty  of  the 
carrier  to  return  the  passenger  to  that  destination.  It  will  not  be 
excused  because  it  is  inconvenient  or  troublesome;  it  will  only  be 
excused  upon  the  proof  of  some  controlling  exigency,  and  the  burden 
of  such  proof  is  upon  the  carrier  the  moment  the  passenger  proves 
that  he  had  the  right  of  passage  to  a  certain  point  and  a  compliance 
on  his  part  with  ordinary  care,  and  that  such  point  of  destination  was 
passed  by  the  carrier  without  giving  the  passenger  an  opportunity  of 
getting  off  then*  The  duty  of  the  carrier  is  usually  held  to  be  per- 
formed if  the  conductor  stops  his  train  at  the  proper  station  and  holds 
it  such  reasonable  time  as  will  permit  passengers  to  alight  in  safety.'" 
He  is  not  required  to  do  what,  in  many  cases,  would  be  impossible  to 
ascertain,  to  know  that  all  passengers  intending  to  stop  at  the  station 
have  alighted  in  safety.''  The  servants  of  the  carrier  have  the  right, 
at  the  expiration  of  such  reasonable  period,  to  presume  that  all  pas- 
sengers whose  place  of  destination  has  been  reached  have  left  the  cars, 
and  it  is  no  part  of  their  duty  to  make  personal  inspection,  or  to 
interrogate  the  remaining  passengers  to  see  whether  they  intend 
leaving  the  cars.'^    If  a  person  is  sick  and  unable  to  walk  without 

49  N.  Y.  47,  10  Am.  Rep.  327;  Smith  ton  u.  Kansas  City,  F.  S.  &  M.  R. 
V.  North  Carolina  R.  Co.,  147  N.  C,  Co.,  78  Kan.  232,  96  Pae.  475, 16  Ann. 
448,  61  S.  E.  266,  17  L.RA.(N.S.)  Cas.  185,  17  L.R.A.(N.S.)  1226  and 
179  and  note;  Pennsylvania  R.  Co.  v.  note. 

Kilgore,  32  Pa.  St.  292,  72  Am.  Dec.  8.  Haug  v.  Great  Northern  Ry.  Co., 
787;  Fairmonnt  &  Arch  St.  Pass.  R.  8  N.  D.  23,  77  N.  W.  97,  73  A.  S. 
Co.  V.  Stiitler,  54  Pa.  St.  375,  93  Am.  R.  727,  42  L.R.A.  664. 
Dec.  714  and  note;  Samuels  r.  Rich-  9.  Samuels  r.  Richmond  &  D.  R. 
mond  &  D.  R.  Co.,  35  S.  C.  493,  14  Co.,  35  S.  C.  493,  14  S.  E.  943,  28 
S.  E.  943,  28  A.  S.  R.  883;  Martin  A.  S.  R.  883. 

V.  Southern  Ry.,  77  S.  C.  370,  58  S.  10.  Illinois  Cent.  R.  Co.  v.  Slatton, 
E.  3,  122  A.  S.  R.  574.  54  111.  133,  5  Am.  Rep.  109;  Raben 

2  A.  S.  R.  155  note;  4  A.  S.  R.  381  v.  Central  Iowa  Ry.  Co.,  73  la.  579, 
note;  15  A.  S.  R.  704  note;  16  A.  S.  35  N.  W.  G45,  5  A.  S.  R.  708  and 
R.  68  note;  20  A.  S.  R.  514  note;  3  note;  New  Orleans,  J.  &  Q.  N.  R. 
L.R.A.  684  note;  12  L.R.A.  113  note.  Co.  v.  Statham.  42  Miss.  607,  97  Am. 

7.  Alabama  G.  8.  R.  Co.  r.  Sellers,  Dee.  478  and  note. 

93  Ala.  9,  9  So.  375,  30  A.  S.  R.  17      11.  Raben  v.  Central  Iowa  Ry.  Co., 
and  note;  Soutliern  R.  Co.  v.  Hobbs,  73  la.  579,  35  N.  W.  645,  5  A.  S.  R. 
118  Oa.  227,  45  S.  E.  23,  63  L.R.A.  708  and  note;  7  A.  S.  R.  836  note. 
<i8;  Cincinnati,  H.  &  I.  R.  Co.  v.  Eaton.      7  A.  S.  R.  836  note. 

94  Ind.  474,  48  Am.  Rep,  179;  Dal-      12.  Hurt  r.  St.  Louis,  I.  M.  &  S. 
R.  0.  L.  Vol.  IV.— fiO.  1089 
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assistance,  thereby  requiring  a  longer  delay  at  the  station  than  usual, 
he  should  give  timely  notice  to  the  conductor."  In  the  case  of 
street  car  companies  the  contract  of  carriage  is  by  necessary  intend- 
ment that  the  delivery  of  the  passenger  is  to  be  at  a  regular  stopping 
place,  such  as  will  not  be  violative  of  any  existing  and  lawful  police 
regulation.**  The  liability  of  the  carrier  for  injuries  to  a  passenger 
by  reason  of  a  failure  to  stop  a  sutiicient  time,  or  by  dischargiug  him 
at  other  than  the  proper  place,  is  treated  elsevrhere  in  this  title.*' 

Actions  for  Breach  of  Contract  of  Uarriage 

539.  In  General. — A  person  injured  through  the  negligence  or  care- 
lessness of  a  carrier  may  proceed  either  upon  contract,  alleging  the 
carelessness  or  negligent  acts  of  the  defendant  as  a  breach  of  the 
contract,  or  in  tort,  making  the  carelessness  or  negligence  ground  of 
his  right  of  recovery."  If,  however,  the  carrier,  without  inflicting 
any  personal  injurj',  insult,  or  indignity  upon  a  passenger,  fails  or 
refuses  to  carrj'  him  according  td  contract,  his  right  of  action  is  ex 
contractu  and  not  ex  delicto.*^  Even  though  a  trial  court  may 
properly  compel  a  plaintiff  who  has  brought  two  actions  based  on  the 
same  transaction,  one  in  tort  and  the  other  on  contract,  to  elect 
between  the  two  in  a  case  where  either  action  is  maintainable,  it  must 
be  held  that  a  ruling  which  compels  the  plaintiff  to  make  such 
election,  and  to  submit  to  the  direction  of  a  verdict  for  the  defendant 
in  the  action  of  contract,  is  erroneous  in  a  case  where  his  remedy, 
if  he  has  any,  is  in  contract  and  not  in  tort.'* 

540.  Laws  Governing  Contract. — Contracts  between  carrier  and 
passenger  are  usually  held  to  be  subject  to  the  general  rule  for  the 
interpretation  of  contracts,  namely  that  they  are  to  be  construed 
and  interpreted  according  to  the  laws  of  the  state  or  country  in  which 
they  are  made,  unless  from  their  terms  it  is  perceived  that  they  were 
entered  into  with  a  view  to  the  laws  of  some  other  state.  The  Uz 
loci  contractvs  determines  the  nature,  validity,  obligation  and  legal 
effect  of  the  contract,  and  gives  the  rule  of  construction  and  inter- 
pretation, unless  it  appears  to  have  been  made  with  reference  to 


Ry.  Co.,  94  Mo.  255,  7  S.  W.  1,  4  A.  S.  R.  600,  32  L.R.A.  551;  McKay 
A.  S.  R.  374.  V.  Ohio  River  Ry.  Co.,  34  W.  Va.  «5, 

13.  New  Orleans,  J.  &  G.  N.  R.  Co.  11  S.  E.  737,  36  A.  S.  R,  913,  9 
V.  Statham,  42  Miss.  607,  97  Am.  Dec.  L.R.A.  132;  and  see  Sears  v.  Eastern 
478  and  note.  R.  Co.,  14  Allen   (Mass.)  433,  92 

14.  North  Birmingham  St.  Ry.  Co.  Am.  Dee.  780;  Hughson  v.  Winthrop 
V.  Calderwood,  89  Ala.  247,  7  So.  360,  Steamboat  Co.,  181  Mass.  325,  64  N. 
18  A.  S.  R.  105.  E.  74,  58  L.R.A.  432. 

16.  See  infra,  par.  661.  18.  Connors  v.  Cunard  Steamship 

16.  See  infra,  par.  702.  Co.,  204  Mass.  310,  90  N.  E.  601, 

17.  Hansley  v.  Jamesville  &  W.  R.  A.  S.  R.  662,  17  Aim.  Cas.  1051  and 
Co.,  117  N.  C.  565,  23  S.  E.  443,  53  note,  26  L.R.A.(N.S.)  171. 
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the  laws  and  usages  of  some  other  state  or  government,  as  whea 
it  is  to  be  performed  in  another  place,  and  then  in  conformity  to  the 
presumed  intention  of  the  partiw,  the  law  of  the  place  of  performance 
furnishes  the  rule  of  interpretation.'*  Such  contracts  may  be  en- 
forced if  valid  under  the  laws  of  the  country  or  state  where  made, 
although  they  would  have  been  void  if  made  irl  the  state  or  country 
where  the  action  is  brought,  unless  clearly  contrary  to  good  morals  or 
repugnant  to  the  policy  or  positive  statute  of  the  latter  jurisdiction,*® 
and  in  some  instances  such  contracts  have  been  enforced  though 
against  the  public  policy  of  the  state  where  sued  on,  where  not  illegal 
or  immoral.'  This  rule  of  construction  has  been  applied  in  determin- 
ing the  liability  of  the  owner  of  a  vessel  on  contracts  of  carriage  made 
by  the  master  of  the  vessel  in  a  foreign  country,*  and  is  frequently 
invoked  in  the  case  of  contracts  by  which  the  carrier  has  endeavored 
to  exempt  himself  from  liability  for  negligence.'  The  law  of  the 
state  in  which  a  contract  for  carriage  is  made  controls  as  to  its  nature, 
interpretation,  and  effect  if  it  is  entire  and  indivisible,  although  it 
is  to  be  performed  partly  in  that  state  and  partly  in  another.*  Resort 
may  be  had  to  the  common  law  to  determine  the  validity  of  a 
contract  for  interstate  carriage,  in  the  absence  of  any  contrary  legis- 
lation by  Congress.*  Where  the  action  on  a  contract  of  carriage  is 
brought  in  a  state  other  than  that  in  which  the  contract  was  made 
the  party  desiring  to  rely  on  the  lex  loci  contractus,  differing  from 
the  lex  fori,  must  aver  and  prove  the  same,  since  otherwise  the  lex 
loci  contractus  will  be  deemed  to  be  the  same  as  the  lex  fori.*  Stat- 
utes of  one  state  regulating  the  transportation  of  passengers  can,  of 
course,  have  no  extra-territorial  force,  as  for  instance  a  statute  giving 
the  right  of  stop  over  to  the  holder  of  a  railroad  ticket,  or  providing 
that  such  ticket  shall  be  good  for  a  specified  period.'  Where  the  law 
in  the  form  of  a  statute  or  ordinance  imposes  certain  duties  upon  a 

19.  Illinois  Cent.  R.  Co.  u.  Beebe,  5  L.R.A.(N.S.)  425  and  note. 
124  111.  13,  50  N.  E.  1019,  66  A.  S.      25  A.  S.  R.  664  note. 

R.  253  and  note,  43  L.R.A.  210;  Aravo  1.  Fonseca  v.  Cunard  Ste&msbip  Co., 

V.  Currel,  1  La.  528,  20  Am.  Dee.  153  Mass.  553,  27  N.  E.  665,  25  A.  S. 

286  and  note;  Dyke  v.  Erie  R.  Co.,  R.  660  and  note,  12  L.R.A.  340. 

45  N.  Y.  113,  6  Am.  Rep.  43;  Knowl-  2.  Arayo  v.  Carrel,  1  La.  528,  20 

ton  V.  Erie  Ry.  Co.»  19  Ohio  St.  260,  Am.  Dec.  286  and  note, 

2  Am.  Rep.  395;  Sleeper  v.  PennsyJ-  3.  See  infra,  par.  670. 

vania  R.  Co.,  100  Pa.  St.  259,  45  4.  Illinois  Cent.  R.  Co,  v.  Beebe,  174 

Am.  Rep.  380;  Meueru.  Chicago,  M,&  lU.  13,  50  N.  E.  1019,  66  A.  S.  R. 

St.  P.  Ry.  Co.,  11  S.  D.  94,  75  N,  253,  43  L.R.A.  210. 

W.  823,  74  A.  S.  R.  774  and  note;  6,  Davis  v.  Chicago,  M,  &  St.  P. 

Davis  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  Ry.  Co.,  93  Wis.  470,  67  N.  W.  16, 

93  Wis.  470,  67  N.  W.  16,  1132,  57  1132,  57  A.  S.  R.  935,  33  L.R.A.  6U. 

A.  S.  R.  935  and  note^  33  LJI.A.  654.  6.  Carpenter  v.  Grand  Trunk  Ry. 

And  see  Contlict  or  Laws.  Co.,  72  Me.  388,  39  Am.  Rep.  340. 

20.  Lake  Shore  &  M,  S.  R.  Co.  v.  7.  Carpenter  v.  Grand  Trunk  R.  Co,. 
Teeters,  166  Ind.  335,  77  N.  £.  599,  72  Me.  388,  39  Am.  Rep.  340.- 
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carrier  of  passengers  the  violation  of  such  law  by  the  carrier  cannot 
be  excused  on  the  ground  that  the  violator  believes  the  law  unconsti- 
tutional, and  if  the  validity  of  the  law  is  established  by  judicial  de- 
cision, the  duty  of  the  company  and  its  servants,  and  their  relation 
to  passengers,  must  be  determined  by  such  law,  and  not  by  the  instrup- 
tions  given  by  the  company  to  its  servants.  The  law  in  such  case  must 
be  taken  to  be  valid  from  the  time  of  its  passage,  and  not  merely 
from  the  time  it  was  adjudged  to  be  valid.* 

541.  Venue. — The  maintenance  by  a  carrier  of  an  agent  for  the 
sale  of  its  tickets  in  an  inland  city  subjects  it  to  suit  on  a  contract 
made  by  him  in  the  place  where  his  office  is  located,  under  a  statute 
providing  that  when  a  corporation  has  an  agency  in  any  county 
for  the  transaction  of  business,  an  action  growing  out  of  or  connected 
with  the  business  of  that  agency  may  be  brought  in  the  county  whet« 
the  agency  is  located.* 

542.  Parties. — As  to  the  proper  parties  in  an  action  against  a 
carrier  of  passengers  for  breach  of  contract,  the  usual  rules  as  to 
parties  in  actions  ex  contractu  apply.***  It  has  been  held  ihat  al- 
though the  contract  of  carriage  wds  entered  into  between  parties  other 
than  the  passenger,  and  was  in  their  interest,  as,  for  instance,  a  con- 
tract between  a  county  court  and  a  railroad  company  for  the  convey- 
ance of  diseased  persons  to  a  pest  house,  yet  it  is  also  in  the  interest 
of  a  person  of  the  class  intended  to  be  carried,  and  tliat  such  person 
lias  a  proper  cause  of  action  upon  the  contract."  On  the  other  hand 
it  has  b^n  held  that  postal  clerks  cannot  avail  themselves  of  the 
contract  between  a  railroad  carrier  and  the  government  and  make 
it  a  foundation  for  recovery  in  an  action  against  the  carrier,  but  must 
rest  upon  the  breach  of  the  duty  imposed  by  law  upon  the  carrier 
to  exercise  the  proper  degree  of  care  towards  those  whom  it  has  under- 
taken to  carry.*-  While  a  husband  may  make  with  a  railway 
company  a  contract  for  the  safe  carriage  of  his  wife,  the  law  will  not 
imply  such  a  contract  from  the  mere  purchase  of  an  ordinary  ticket 
by  the  husband  for  the  wife.  In  such  a  case  the  law  raises  an  implied 
contract  for  safe  carriage  in  favor  of  the  wife  only."  Where  a  man 
pays  his  own  money  for  a  ticket  which  the  railway  agent  agrees  to 
deliver  to  the  married  daughter  of  the  purchaser  for  lier  use  in  coming 
to  his  home,  there  is  no  privity  between  her  and  the  railroad  com- 

8.  Chicago  Union  Traction  Co.  v.  Ann.  Cas.  967  and  note. 
Brethaner,  223  111.  521,  79  N.  E.  287,  12.  Soutliern  R.  Co.  v.  Harrin^on, 
114  A.  S.  R.  352.  166  Ala.  630,  52  So.  57,  139  A.  S.  R. 

9.  Zabron  v.  Cunard  Steamship  Co.,  59  and  note.  See  supra,  par,  477  and 
151  la.  345,  131  N.  W.  18,  34  L.R.A.  infra,  par.  704. 

(X.S.)  751.  IS.  Aiken  v.  Southern  R.  Co..  118 

10.  See  Contracts,  Parties.  Ga.  118;  44  S.  K.  828,  98  A.  S.  R. 

11.  Jenkins  v.  Chesapeake  &  0.  R.  107,  62  L.R.A.  666. 
Co.,  61  W.  Va.  597,  57  S.  E.  48,  11 
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pany,  and  she  cannot  recover  for  injuries  due  to  its  failure 
to  deliver  the  ticket,  though,  had  the  contract  been  so  far  executed 
by  the  carrier  as  to  issue  a  ticket  and  deliver  it  to  the  daughter,  she, 
by  virtue  of  holding  the  ticket,  might  have  been  introduced  as  a  party, 
and  for  a  breach  of  duty  thereafter  occurring  might  recover.**  A 
husband  and  wife  cannot  recover  jointly  in  an  action  by  them  ex 
contractu  for  the  breach  of  a  contract  made,  during  the  wife's  cover- 
ture, with  a  carrier,  for  the  transportation  of  the  wife,  but  if,  in 
such  action,  no  demurrer  be  interposed,  and  if  the  facts  stated  and 
proved  show  that  they  are  entitled  to  relief  for  fraud  practiced  by 
the  carrier^  or  for  personal  injury  to  the  wife,  then  the  action  to 
that  extent  is  well  brought,  and  relief  will  not  be  denied  on  the  ground 
that  the  same  facts  would  support  an  action  on  the  contract,  in  which 
the  husband  alone  can  recover.*^ 

543.  Evidence. — The  usual  rules  as  to  the  burden  of  proof,  admis- 
sibility and  weight  and  suiiiciency  of  evidence,  in  actions  ex  contractu 
generally  apply  in  actions  against  a  carrier  of  passengers  for  breach 
of  contract.**  Thus  in  on  action  for  damages,  for  failure  to  carry 
plaintiff  to  his  destination  according  to  contx-act,  and  for  neglect 
of  duty  in  furnishing  suitable  accommodations,  and  for  detentions 
and  delays  on  the  route,  all  resulting  in  plaintiff's  sickness  from 
unnecessary  exposure  to  an  unhealthy  climate,  evidence  is  properly 
admissible  as  to  how  much  plaintiff  was  exposed  to  the  sun  and  rain» 
while  in  the  locality  where  the  acts  complained  of  occurred,  and  to 
show  that  the  climate  there  was  bad  and  unhealthy,  to  enable  the 
jury  to  determine  whether  the  plaintiff's  sickn^  was  caused  by 
the  defendants  negligence  or  breach  of  duty."  In  an  action  for 
bi-each  of  a  contract  for  transportation  contained  in  a  limited  ticket, 
it  is  not  error  to  exclude  evidence  that  the  ticket  wiis  sold  at  a  reduced 
price,  where  it  was  furnished  the  passenger  by  an  immigrant  agent,  so 
that  the  passenger  was  not  entitled  to  demand  any  kind  of  ticket  he 
might  have  desired,  but  is  presumed,  from  the  fact  that  he  accepted 
the  ticket,  to  have  received  what  was  paid  for,** 

544.  I>efenses. — ^In  actions  against  carriers  for  breach  of  contract 
the  same  tests  as  to  the  sufliciency  of  defenses  interposed  apply  as  in 
actions  ex  contractu  generally."  The  non-performance  of  the  car- 
rier's contract  is  not  excused  by  act  of  God,  where  it  may  be  substan- 

14.  Ogles  V.  Nashville,  C.  &  S.  L.  16.  See  Contracts;  Kvidence. 

R.  Co.,  130  Ga.  430,  60  S.  E.  10-18,  17.  WUliams  v.  Vanderbilt,  28  N. 

124  A.  S.  R.  170.    And  see  Aiken  v.  Y.  217,  84  Am.  Dec.  333. 

Roiithern  R.  Co.,  118  Ga.  118,  44  S.  E.  18.  Brian  v.  Oregon  Short  Line  R, 

828,  98  A.   S.   R.   107,  62  L.R.A.  Co.,  40  Mont.  109,  105  Pac.  489,  20 

666.  Ann.  Cas.  311,  2.5  L.R.A.(N.S.)  459. 

IB.  Sheldon  r.  The  Unc-le  Sam,  18  19.  See  Contracts. 
Cal.  526.  79  Am.  Dec.  193. 

1093 


Digitized  by 


$  545 


GAKRIERS 


4  R.  C.  L. 


tially  carried  into  effect,  although  the  act  of  God  makes  a  literal  and 
precise  performance  of  it  impossible.** 

545.  Damages. — In  an  action  against  a  carrier  for  breach  of  con- 
tract of  carriage  the  usual  rules  as  to  the  measure  and  elements  of 
damages  in  actions  ex  contractu  apply.'  The  plaintiff's  right  of  re- 
covery in  such  an  action  is  limited  to  compensatory  damages,  and  he 
is  not  entitled  to  vindictive,  punitive  or  exemplary  damages.'  The 
wilfulness  of  the  party  in  refusing  to  fulfil  the  contract  does  not  in 
any  way  change  the  rule  of  damages.  The  rule  as  to  damages  in 
actions  upon  contract  is  the  same  whether  the  breach  be  made  by 
mistake,  pure  accident,  or  inability  to  perform  it,  or  whether  it  be 
wilful  and  malicious.  The  motives  of  the  party  breaking  the  contract 
are  not  to  be  inquired  into.'  Only  such  damages  are  recoverable  a^ 
may  fairly  and  substantially  be  considered  as  arising  naturally — that 
is,  according  to  the  usual  course  of  things — from  such  breach  of  con- 
tract itself,  or  such  as  may  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  the  parties  at  the  time  they  made  the  contract, 
as  the  probable  result  of  the  breach  of  it/  and  ^ey  must  be  such  as 
are  independent  of  the  occupation,  profession  or  calling  of  the  person 
claiming  to  be  injured.  Damages  which  depend  upon  the  particular 
character  or  business  of  one  of  the  parties  cannot  be  recovered  un- 
less known  to  the  other  party  at  the  time  of  entering  into  the  con- 
tract.* Damages  for  a  breach  of  the  carrier's  contract  may  properly 
include  compensation  for  loss  of  time  and  expenses  incurred  on  ac- 
coimt  of  the  nonperformance  of  the  contract,'  and  may  also,  accord- 
ing to  some  decisions,  include  the  expenses  of  sickness  caused  there- 
by, and  the  value  of  time  lost  by  such  sickness,  so  far  and  only  so 

20.  Williams  «.  Vanderbilt,  28  N.  41;  Hobbs  v.  London  &  S.  W.  Ry. 

Y.  217,  84  Am.  Dec.  333.  Co.,  L.  R.  10  Q.  B.  Ill,  44  L.  J.  Q.  B. 

1.  See  Contracts;  Damages.  149,  32  L.  T.  (N.  S.)  352,  23  W.  R. 

2.  Yazoo  &  M.  V.  R.  Co.  r.  Hardie,  520,  5  Eng.  Rul.  Cas.  380;  Le  Blanche 
100  Miss.  132,  55  So.  42,  967,  34  v.  London  &  N.  W.  R.  Co.,  1  C.  P.  D. 
L.R.A.(N.S.)  740;  Hansley  v.  James-  286,  45  L.  J.  C.  PI.  521,  34  L.  T. 
viUe  &  "W.  R.  Co.,  117  N.  C.  565,  23  {N.  S.)  667,  24  W.  K.  808,  5  Eng. 
S..  E.  443,  53  A.  S.  R.  600,  32  L.R.A.  Rul.  Cas.  392. 

551.  5.  Georgia  R.  Co.  v.  Hayden,  71  Ga. 

3.  Brown  «.  Chicago,  M.  &  St  P.  274,  51  Am.  Rep.  274. 

Rv.  Co.,  54  Wis.  342,  11  N.  W.  356,      6.  Dalton  v.  Kansas  Citv,  F.  S.  & 

9il,  41  Am.  Rep.  41.  M.  R.  Co.,  78  Kan.  232,  96  Pac.  475, 

4.  Georgia  R.  Co.  v.  Hayden,  71  16  Ann.  Cas.  185,  17  L.R.A,(N.S.) 
Ga.  518,  51  Am.  Rep.  274;  Pennsvl-  1226  and  note;  Cincinnati,  N.  O.  &  T. 
vauia  R.  Co.  v.  Aspell,  23  Pa.  St.  147,  P.  R.  Co.  v.  Raine,  130  Ky.  4.54,  113 
62  Am.  Dec.  323:  Memphis  &  C.  R.  S.  W.  495,  132  A.  S.  R.  450,  19 
Co.  V.  Benson,  85  Tenn.  627,  4  S.  L.R.A.(N.S.)  753;  Williams  r.  Vender- 
W.  5,  4  A.  S.  R.  776;  Wakh  v.  Chi-  bUt,  28  N.  Y.  217,  84  Am.  Dec.  333; 
cago,  M.  &  St.  P.  Ry.  Co.,  42  Wis.  Pennsylvania  R.  Co.  tj.  Aspell,  23  Pa. 
23,  24  Am.  Rep.  376;  Brown  v.  Chi-  St.  147,  62  Am.  Dec.  323;  Eddy  v. 
cago,  M.  &  St.  P.  Ry.  Co.,  54  Wis.  Harris,  78  Tei.  661, 15  S.  W.  661,  22 
342,  11  N.  W.  356,  911,  41  Am.  Rep.  A.  S.  R.  88. 
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far  as  the  same  were  occasioned  by  the  defendant's  neglect  or  breach 
of  duty  under  the  contract'  Injuries  to  feelings^  anxiety  of  mind, 
etc.,  which  the  jury  may  be  permitted  to  con«der  in  the  case  of 
wrongs,  are  generally  held  to  have  no  place  in  actions  for  damages 
for  a  breach  of  contract.*  But  in  some  jurisdictions  where  there 
is  but  one  form  of  action  and  the  statute  makes  no  distinction  in 
matters  of  form  between  actions  of  contract  and  those  of  tort,  it 
has  been  held  that  the  measure  of  damages  in  actions  for  breach 
of  contract  for  carriage  of  passengers  is  not  only  direct  pecuniary 
loss  resulting  from  the  breach  of  contract,  but  damages  may  be  re- 
covered for  any  fraudulent  or  oppressive  conduct  on  the  part  of  de- 
fendants producing  great  bodily  or  mental  suffering;  the  question 
as  to  what  damages  are  commensurate  with  the  injuries  sustained 
being  one  for  the  jury  •  A  carrier  is  not  liable  in  damages  for  so 
negligently  operating  its  train  that  a  passenger  does  not  reach  his 
destination  in  time  to  be  able  to  vote  at  a  general  election.^*  It  is 
incumbent  on  the  passenger  to  do  what  he  reasonably  can,  taking  all 
the  circumstances  into  account,  to  lessen  the  injury  arising  from  the 
carrier's  breach  of  contract,  and  it  is  therefore  proper  in  actions  for 
such  breach  of  contract,  to  admit  evidence  to  show  that  the  alleged 
consequences  of  the  breach  of  its  contract  by  the  defendant  could  have 
been  avoided  by  the  plaintiff  by  the  exercise  of  reasonable  care  and 
prudence  on  his  part.^' 

XXIX.  Tickets  and  Farbs 


Fares 

546.  Definition.— The  words  "rate"  and  "fare"  have  been  held  to  be 

synonymous  when  used  in  defining  the  price  for  transporting  pas- 
sengers by  a  carrier.  In  all  the  cases  they  are  used  interchangeably 
as  signifying  the  price  or  charge  for  transportation  of  a  passenger, 

7.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.,  54  Wis.  342,  11  N.  W.  365,  911, 
Co.  V.  Rose,  (Ky.)  115  S.  W.  830,  21  41  Am.  Rep.  41. 

LJl.A.(N.S.)  681;  Ingraham  v.  Pull-  fl.  Jones  v.  The  Cortes,  17  Cal.  487, 

man  Co.,  190  Mass.  33,  76  N.  E.  237,  79  Am.  Dec.  142. 

2  L.R.A.(N.S.)  1087  and  note;  Wil-  10.  Morris  v.  Colorado  Midland  R. 

Hams  V.  Vanderbilt,  28  N.  Y.  217,  84  Co.,  48  Colo.  147,  109  Pac  430,  139 

Am.  Dec.  333;  International  &  G.  N.  A.  S.  R.  268,  20  Ann.  Cas.  1006  aiid 

Ry.  Co.  V.  Terry,  62  Tex.  380,  50  note,  31  L.R.A.(N.S.)  1106  and  note. 

Am.  Rep.  529.  11.  Ingraham  v.  Pullman  Co.,  190 

36  Am.  Rep.  382  note.  Mass.  33,  76  N.  E.  237,  2  L.R.A.(N.8.) 

8.  Trigg  I".  St.  Louis,  K.  C.  &  N.  1087  and  note;  and  see  Cincinnati,  N. 
Ry.  Co.,  74  Mo.  147,  41  Am.  Rep.  O.  &  T.  P.  Rv.  Co.  r.  Rose,  (Ky.) 
305;  Walsh  v.  Chicago,  M.  &  St.  P.  115  S.  W.  830,  21  L.R.A.(N.S.)  681. 
Ry.  Co.,  42  Wis.  23,  24  Am.  Rep.  376;  12.  McNeal  Pipe  &  Foundry  Co.  «. 
Brown  v.  Chicago,  M.  &  St.  P.  Ry.  Howland,  111  N.  G.  615, 16  S.  E.  857, 
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and  the  same  meaning  is  given  to  the  words  "rate  of  fare."  Accord- 
ing to  some  decisions  a  fare  is  "a  payment  that  is  made  when  the 
right  of  carriage  is  claimed,"  and  under  this  definition  it  has  been 
held  that  the  purchase  of  a  ticket  by  a  passenger  is  not  the  payment 
of  his  fare  and  that  the  ticket  becomes  a  fare  when  accepted  by  the 
carrier's  conductor  and  not  before.** 

547.  Right  of  Carrier  to  Compensation  Generally. — A  earner  is  en- 
titled to  reasonable  compensation  for  the  transportation  of  ])as!<en- 
gers,**  and  having  carried  a  passenger  to  his  destination  is  entitled 
to  recover  the  usual  fare  in  an  action  ex  contractu,  unless  the  pas- 
senger has  paid  or  tendered  the  amount  of  such  fare.*'  The  carrier 
cannot,  however,  enforce  its  right  to  compensation  by  detention  of 
a  passenger  until  payment  is  made  and  to  do  so  will  render  the 
carrier  liable  for  false  imprisonment.**  It  is  a  matter  of  common 
knowledge,  of  which  the  court  will  take  judicial  notice,  and  of  which 
the  public  are  bound  to  take  notice,  tliat  railroad  passenger  trtuns 
are  operated  to  carry  passengers  for  hire,*'  and  the  general  duty  of 
the  carrier  to  receive  and  transport  passengers  *^  is  subject  to  the 
qualitication  that  unless  the  same  be  waived  the  intending  passenger 
shall  pay  or  tender  the  proper  fare.**  In  case  of  refusal,  the  carrier 
may  either  refuse  to  permit  him  to  enter  its  conveyance,  or  having 
entered  he  may  be  required  to  leave  the  same  before  the  termination 
of  his  journey  and  may  be  removed  at  a  suitable  time  and  place, 
using  no  unnece?f=ary  force.**  The  constitutional  declaration  that 
railways  are  public  higliways  does  not  make  them  such  in  the  sense 
that  persons  axe  authorized  to  ride  on  railway  cars  without  consent  of 

20  L.R.A.  743;  Philadelphia  v.  PhUa-  Co.,  90  N.  Y.  77, 43  Am.  Rep.  141.  See 

delphia  Rapid  Transit  Co.,  228  Pa.  St.  False  Ihprisonuent. 

325,  77  Atl.  501,  21  Ann.  Cas.  87  and  17.  Condran's  Adm'z  v.  Chicago,  M. 

note.  &  St.  P.  Ry.  Co.,  67  Fed.  522,  32  U.  S. 

IS.  Shelton  v.  Erie  R.  Co.,  73  N.  App.  182,  14  C.  C.  A.  506,  28  LJI.A. 

J.  L.  558,  66  Atl.  403,  118  A.  S.  R.  749;  United  RaUways  &  Electric  Co. 

704,  9  Anu.  Cas.  883,  9  L.R.A.(N.S.)  v.  Hardesty,  94  Md.  661,  51  Atl.  406, 

727.  57  L.R.A.  275. 

14.  Doherty  v.  Northern  Pac.  R.  Co.,  18.  See  supra,  par.  507. 

43  Mont.  294,  115  Pae.  401,  36  L.R.A.  19.  Higley  v.  Gilmer,  3  Mont.  90, 
(N.S.)  1139;  State  v.  Overton,  24  35  Am.  Rep.  450 ;  Peters  v.  Rylands,  20 
N.  J.  L.  435,  61  Am.  Dec.  671 ;  McGUl  Pa.  St.  497,  59  Am.  Dee.  746  and  note. 
V.  Rowand,  3  Pa.  St.  451,  45  Am.  Dec.  20.  Doherty  tj.  Northern  Pac.  R.  Co., 
654;  Peters  v.  Rylands,  20  Pa.  St.  43  Mont.  294,  115  Pac.  401,  36  L.R.A. 
497,  59  Am.  Dee.  746  and  note.  (N.S.)  1139;  State  v.  Overton,  24  N.  J. 

15.  Boston  &  L.  R.  Co.  v.  Proctor,  435,  61  Am.  Dec.  671;  Shelton  v. 
1  Allen  (Mass.)  267,  79  Am.  Dee.  729;  Erie  R.  Co.,  73  N.  J.  L.  558,  66  Atl. 
Boston  &  M.  R.  Co.  v.  Chipman.  146  403,  118  A.  S.  R.  704,  9  Ann.  Caa. 
Mass.  107, 14  N.  E.  940, 4  A.  S.  R.  293.  883,  9  L.R.A.(N.S.)  727;  Lynch  v. 

41  Am.  Dee.  476  note.  Metropolitan  EL  R.  Co.,  90  N.  Y.  77, 

16.  Lynch  v.  Metropolitan  El.  R.  43  Am.  Rep.  141. 
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the  company  or  payment  of  fare.*  A  carrier  not  prohibited  by  law 
from  operating  its  means  of  transportation  on  Sunday  is  entitled  to 
demand  compensation  for  the  carriage  of  passengers  on  such  day, 
although,  in  fact,  they  may  be  traveling  illegally,  and  in  violation 
of  a  statute  prohibiting  Sunday  travel  for  certain  purposes.*  Where  a 
passenger  on  a  street  car  is  entitled  by  his  contract  to  be  carried  to  a 
certain  point,  and  the  railway  company  breaks  the  contract  by  turn- 
ing the  car  back  at  a  point  short  of  the  destination,  the  passenger's 
right  of  action  is  complete ;  and,  if  he  elects  to  remain  on  the  ear  for 
its  return  journey,  he  must  pay  the  fare,  and  may  include  the  amount 
in  his  damages.  He  is  not  entitled  to  remain  on  the  car  without 
payment  of  fare*  The  right  of  a  carrier  to  collect  fares  and  to  receive 
them  does  not  depend  on  the  fact  that  the  conductor  or  other  servant 
demands  the  fare.  The  right  to  collect  and  receive  fare  arises  out 
of  the  circumstance  tiiat  the  passenger  enters  the  conveyance  for  the 
purpose  of  being  carried  therein.  By  entering  the  conveyance'  for  that 
*  purpose  he  agrees  to  pay  the  fare,  and  the  duty  to  pay  it  is  there- 
l>y  imposed.  Morally  and  legally  he  is  as  much  bound  to  pay 
the  fare  when  not  demanded  as  he  is  when  it  is  demanded  of  him, 
l>ecause  the  duty  to  pay  has  not  its  origin  in  the  demftnd  for  pay- 
ment; and  a  failure  to  demand  it  cannot,  consequently,  be  treated 
as  giving  him  a  right  to  be  transported  gratuitously.  This  being 
so,  tile  primary  and  continuing  obligation  is  obviously  on  the  passen* 
ger  to  pay  the  fare.  The  demand  for  it  by  the  carrier  is  made  with 
a  twofold  view,  viz.,  First,  for  the  convenience  of  the  passenger,  to 
save  him  the  annoyance  of  himself  seeking  the  conductor  to  deliver 
the  ticket  or  fare  to  the  latter,  and,  secondly,  for  the  protection  of 
the  company  against  individuals  who  would  not  scruple  to  ride  with' 
out  paying  if  they  could  evade  making  payment.* 

548.  Right  to  Fare  from  Place  of  Entering  Conveyance.^ — The 
authorities  are  uniform  and  abundant  to  the  effect  that  carriers  may 
require  of  passengers  on  their  vehicles,  who  have  no  tickets  or  who 
have  only  forfeited  tickets,  fare  not  only  for  that  part  of  ihe  route 
yet  to  be  traveled  but  also  for  the  part  already  passed  over,*  and 

1.  Farber  v.  Missouri  Pae.  Ry.  Co.,  Co.,  95  Ala.  392, 11  So.  8,  36  A.  S.  R. 
116  Mo..  81,  22  S.  W.  631,  20  LJI.A.  225  and  note,  16  L.R.A.  55;  Stone  v. 
350.  Chicago  &  N.  W.  R.  Co.,  47  la.  82, 

2.  Carroll  r.  Staten  Island  R.  Co.,  29  Am.  Rep.  458;  Atchison,  T.  &  S. 
58  N.  Y.  126,  17  Am.  Rep.  221.  F.  R.  Co.  v.  Gants,  38  Kan.  608,  17 

3.  Wright  V.  Orange  &  P.  V.  R.  Pac.  54,  5  A.  S.  B.  780;  Swan  v.  Man- 
Co.,  77  N.  J.  L.  774,  73  Atl.  517,  23  Chester  &  h.  R.  Co.,  132  Mass.  116, 
L.R.A.(N.S.)  571.  42  Am.  Rep.  432;  Davis  r.  Kansas 

4.  United  Railways  &  Electric  Co.  City,  St.  J.  &  C.  B.  R.  Co.,  53  Mo. 
V.  Hardesty,  94  Md.  661,  51  Atl.  406,  317,  14  Am.  Rep.  457;  Johnson  v. 
57  L.R.A.  275.  Concord  R.  Corp.,  46  N.  H.  213,  88 

6.  Manning  v.  I^ouisville  &  N.  R.  Am.  Dec.  199. 
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a  refusal  to  pay  such  fare  is  ground  for  ejection.*  If  persons  who 
are  attempting  to  ride  without  paying  fare  can  have  the  past  forgiven 
and  need  pay  only  from  the  place  and  time  of  their  detection, 
this  would  be  practically  to  offer  a  premium  for  an  attempted  undue 
advantage  of  the  carrier.'  It  has  been  held,  however,  that  a  rule  re- 
quiring a  passenger  not  provided  with  a  ticket,  or  failing  to  show  it, 
to  pay  fare  from  the  station  from  which  the  train  originally  started, 
without  reference  to  the  distance  which  the  passenger  has  actually 
traveled,  is  unequal,  unreasonable,  and  void.^ 

549.  Right  of  Carrier  to  Fix  Amount  of  Fare. — In  accordance  with 
its  conceded  right  to  reasonable  compensation,*  a  carrier  of  passengers 
may  determine  and  fix  within  the  limits  specified  in  its  charter  and 
existing  laws,  the  fare  to  be  paid  by  passengers  transported  on  its 
vehicles.'*  Where  a  street  railroad  company  constructs  and  oper- 
ates other  lines  diverging  from  its  main  road,  such  company  has  a 
right  to  fix  such  rates  as  are  reasonable  for  a  transfer  of  a  passenger 
to  another  line  of  its  road,  until  the  rates  for  such  transfer  are  fixed  . 
by  law,  notwithstanding  the  existence  of  an  ordinance  limiting  the 
fare  on  any  railroad  in  the  city  to  a  certain  amounf  The  rates  of 
fare  on  railroads  are,  however,  subject  to  the  control  of  the  legislature 
or  the  railroad  commissioners.**  And  in  some  jurisdictions  it  is 
provided  by  statute  that  every  railroad  corporation  in  the  state  shall 
establish  from  time  to  time,  and  cause  to  be  posted  up  in  its  depots, 
the  rates  or  tariff  of  tolls  between  the  several  stations  of  such  road,  and 
between  such  stations  and  the  stations  of  other  roads  with  which  they 
have  a  business  connection,  for  the  conveyance  of  freight  and  pas- 
senger, etc.**  This  power  may  be  delegated  by  the  corporation  to  suit- 
able officers,  or  they  may  employ  proper  persons  to  promulgate  and 

6.  See  infra,  par.  747,  749.  (i7  Wis.  135,  30  N.  W.  218,  58  Am. 

7.  Maiming  r.  Louisville  &  N.  K,  Co.,  Rep.  858. 

05  Ala.  392,  11  So.  8,  36  A.  S.  R.  12.  Portland  Ry.,  Light  &  Power 
225,  16  L.R.A.  55.  Co.  v.  Railroad  Commission  of  Ore- 

8.  41  Am.  Dec.  483  note.  gon,  229  U.  S.  397,  33  S.  Ct.  820,  57 

9.  See  mpra,  par.  547.  IJ.  S.  (L.  ed.)  1248;  State  r.  Bonneval,. 

10.  Chicago,  B.  &  Q.  R.  Co.  v.  Parks,  128  La.  902,  55  So.  569,  Ann.  Cas. 
18  III.  460,  68  Am.  Dec.  562;  Forsee  1912C  837  and  Dote;  Rogers  v.  Ken- 
V.  Alabama  G.  S.  R.  Co.,  63  Miss,  nebec  Steamboat  Co.,  86  Me.  '261,  29 
66,  56  Am.  Rep.  801;  Pittsburgh,  C.  Atl.  1069,  25  L.R.A.  491;  Shelton  v. 

6  St.  L.  Ry.  Co.  V.  Lyon,  123  Pa.  Erie  R.  Co.,  73  N.  J.  L.  558,  66  Atl. 
St.  140,  16  Atl.  607,  10  A.  S.  R.  517  403,  118  A.  S.  R.  704,  9  Ann.  Cas. 
and  note,  2  L.R.A.  489;  Reese  v.  Penn-  883,  9  L.R.A.(N.S.)  727;  Philadelphia 
sylvania  R.  Co.,  131  Pa.  St.  422,  19  &  R.  R.  Co.  v.  PhUadelphia  Count  v, 
Atl.  72,  17  A.  S.  R.  818  and  note,  228  Pa.  St.  505,  77  Atl.  892,  21  Ann. 
6  L.RJ^.  529;  Knox^'ille  Traction  Co.  Cas.  188  and  note.  See  ntpra,  par. 
If.  WUkerson,  117  Tenn.  482,  99  S.  78  et  aeq. 

W.  992,  10  Ann.  Cas.  641,  9  L.R.A.      13.  Hilliard  v.  Goold,  34  N.  H.  230, 

(N.S.)  579  and  note.  66  Am.  Dee.  765. 

11.  ElUs  V.  Milwaukee  City  Ry.  Co., 
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make  knowD  their  action  in  the  premise,**  and  the  establishment 
and  posting  by  tlie  president  of  a  railroad  corporation  of  the  tariif 
of  fares  on  the  railroad,  and  the  receipt  and  appropriation  by  the 
corporation  of  fares  taken  on  such  tariffs,  without  objection,  raises 
the  legal  presumption  that  the  president  acted  by  authority  of  the 
corporation  in  thus  fixing  and  posting  such  tariffs.^' 

550.  Necessity  for  Uniformity  in  Charges. — ^The  carrier's  charges 
must  be  uniform ;  that  is,  the  charge  should  be  the  same  for  all  persons 
similarly  situated,  for  a  given  service.**  Carriers  may  divide  pas- 
senger into  classes,  with  descriptive  distinctions,  and  charge  different 
rates  for  different  classes  for  a  given  service,  but  the  charge  should 
be  uniform  upon  all  persons  embraced  within  each  class.  Thus,  may 
every  one  know  what  he  has  to  pay  beforehand,  for  passage,  by  in- 
specting the  table  of  classes  and  charges  fixed  by  the  company.  Car- 
riers may  not  say  that  they  will  charge  a  certain  individual  twice  as 
much  as  they  do  the  public  in  general.  While  they  show  favor  to  in- 
dividuals or  classes,  by  carrying  them  free  or  for  half-price  if  they 
choose,  they  cannot  be  allowed  arbitrarily  to  oppose  an  individual,  by 
chai^ng  him  an  unusual  price,  simply  because  it  is  he.  Also  tariffs 
of  charges  may,  under  the  same  rule  of  uniformity,  be  changed  at  the 
pleasure  of  the  company.'^  A  company  is  under  no  obligation  to 
establish  commutation  rates  for  a  particular  locality,  but  when  it  has 
established  such  rates,  and  commutation  tickets  are  sold  thereat  to 
the  public,  the  refusal  of  such  a  ticket  to  a  particular  individual, 
under  the  same  circumstances  and  upon  the  same  conditions  as  such 
tickets  are  sold  to  the  rest  of  the  public,  is  an  unjust  discrimination 
against  him,  and  a  violation  of  the  principle  of  equality  which  the 
company  is  bound  to  observe  in  the  conduct  of  its  business.  There 
is  not  a  perceptible  shade  of  difference  between  the  denial  of  a  com- 
mutation ticket  under  such  circumstances,  and  the  refusal  to  sell  the 
same  individual  an  ordinary  ticket  at  the  customary  rate,  and  de- 
manding of  him  for  transportation  the  utmost  price  allowed  in  the 
company's  charter  in  excess  of  the  usual  price  at  which  such  tickets 
are  sold  to  the  public.'*  A  railroad  company  may  charge  way-pas- 
sengers higher  fare  for  traveling  over  its  road  by  different  journeys 

14.  JeflFersonville  R.  Co.  v.  Rogers,  85;  Atwater  v.  Delaware  L.  &  W. 
28  Ind.  1.  92  Am.  Dec.  276;  HilHard  R.  Co.,  48  N.  J.  L.  .55,  2  Atl.  803,  57 
V.  Goold,  34  N.  H.  230,  66  Am.  Dec  Am.  Rep.  543;  McNeill  v.  Durham  & 
765.  C.  R.  Co.,  132  N.  C.  510,  44  S.  K.  34, 

15.  Billiard  v.  Goold,  34  K.  H.  230,  95  A.  S.  R.  641,  07  L.R.A.  227. 
•66  Am.  De*?.  765.  41  Am.  Dee.  484  note. 

16.  Chicago,  B.  &  Q.  R.  Co.  v.  17.  Chicago,  B.  &  Q.  R.  Co.  v.  Parks, 
Parks,  18  111.  460,  68  Am.  Dec.  .562;  18  111.  460,  68  Am.  Dec.  562. 

Swan  V.  Manchester  &  L.  R.  Co.,  132      18.  Atwater  v.  Delaware  L.  &  W.  R. 
Mass.  116,  42  Am.  R«p.  432;  John  Co.,  48  N.  J.  L.  55,  2  Atl.  803,  57 
V.  Northern  Pac.  R.  Co.,  42  Mont.  Am.  Rep.  543. 
18,  111  Pac.  632,  32  L.RA.(N.S.) 
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than  it  charges  through  passengers,"  and  it  has  the  right  to  establish 
a  reduced  rate  for  the  carriage  of  a  certain  class  of  persons  as,  for 
instance,  students  under  a  prescribed  age."*  It  has  been  held  however 
that  no  recovery  of  damages  can  be  had  for  the  refusal  of  a  carrier 
to  furnish  transportation  to  a  person  of  a  particular  calling  at  the  rate 
which  it  customarily  and  gratuitously  charges  others  of  the  same 
calling.^ 

551.  Rate  of  Fare  Fixed  by  Contract  with  Municipality. — ^The 
duty  of  a  street  railway  company  to  sell  tickets  in  quantities  at  reduced 
rates  on  each  car,  by  virtue  of  the  terms  of  its  franchise,  from  a  certain 
town  from  which  it  runs  to  a  neighboring  city,  extends  to  a  pas- 
senger on  the  line  who  gets  on  the  car  and  offers  to  buy  such  tickets 
at  a  point  outside  the  town.  Such  franchise  is  in  the  nature  of 
a  contract,  and  imposes  obligations  upon  the  company  which  those 
having  occasion  to  ride  between  the  points  in  question  have  a  right 
to  enforce.*  So,  also,  the  benefit  of  a  contract  by  a  town  with  a 
street  railway  company,  limiting  the  rate  of  fare,  is  available  to  a 
passenger  in  an  action  of  trespass  for  being  ejected  for  nonpayment 
of  fare  after  tendering  the  amount  allowed  by  the  contract.  The 
fact  that  a  person  boarded  a  car  for  the  purpose  of  making  a  test 
case  as  to  the  amount  of  fare  demandable  will  not  affect  his  right  to 
maintain  an  action  for  an  unlawful  ejection  after  tendering  the  fare 
lawfully  due.' 

552.  Recovery  of  Forfeiture  or  Penalty  for  Orercharge. — Under 
a  statute  prohibiting  a  railroad  company  from  charging  in  exce^ 
of  a  certain  rate  per  mile,  and  providing  that  in  case  of  a  violation 

of  such  prohibition  the  offender  shall  forfeit  and  pay  to  the  party  ag- 
grieved a  sum  equal  to  double  the  amount  of  overcharge,  and  that  in 
no  case  shall  the  amount  of  the  forfeiture  be  less  than  a  certain  amount, 
the  party  aggrieved  may  recover  a  forfeiture  of  not  less  than  such 
minimum  amount  for  each  case  of  overcharge.*  When  a  railroad 
company  wilfully  exacts  from  a  passenger  more  than  the  legal  rat« 
of  fare,  the  latter  may  sue  the  company  under  the  statute  for  the 
prescribed  penalty  and  the  excess  of  fare,  beside  the  damages  that  he 
may  sustain  in  consequence  of  the  wrongful  act.*  Where  the  penalty 
or  forfeiture  imposed  by  statute  for  overcharge  by  a  carrier  is  regarded 

19.  State  r.  Overton,  24  N.  J.  L.  Co.,  122  Mich.  677,  81  N.  W.  927,  48 
43.'),  61  Am.  Dec.  t)71.  L.R.A.  84. 

20.  Fitzmaurice  v.  New  York.  N.  H.  3.  Adams  v.  Union  R.  Co.,  21  R.  I. 
&  H.  R.  Co.,  192  Mass.  loO,  78  N.  E.  134,  42  Atl.  515,  44  L.R.A.  273. 
418,  116  A.  S.  R.  236,  7  Ann.  Cas.  4.  Pittsburgh,  C.  &  St.  L.  Ry.  Co. 


1.  Illinois  Cent.  R.  Co.  v.  Dunnigan,  Rep.  543. 
95  Miss.  749,  50  So.  443,  Ann.  Cas.      5.  Monnier  v.  New  York  Cent.  & 
1912A  159  and  note,  24  L.R.A.(N.S.)  H.  R.  R.  Co.,  175  N.  Y.  281,  67  N. 


586,  6  LJIJI.{N.S.)  1146. 


V.  Moore,  33  Ohio  St.  384,  31  Am. 


503. 


E.  569,  96  A.  S.  E.  619,  62  L.R.A. 


2.  Rice  D.  Detroit,  Y.  &  A.  A.  Ry.  357. 
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as  a  punishmeDt  for  the  wrongful  act,  it  has  been  held  that  recovery 
may  be  had  by  a  party  riding  and  paying  the  excessive  fare  simply 
for  the  purpose  of  obtaining  the  penalty,*  but  there  is  authority  to 
the  effect  that  a  person  traveling  over  a  street  railroad  simply  for 
the  purpose  of  being  denied  a  transfer  in  order  that  he  may  bring 
a  suit  for  a  penalty  under  a  statute  requiring  the  giving  of  a  Iransfer 
without  extra  charge,  does  not  come  within  the  protection  and  benefits 
of  such  statute,  and  cannot  recover  the  penalty.' 

553.  Discrimination  between  Ticket  and  Train  Fares. — It  is  a  well 
established  rule  that  in  the  exercise  of  the  carrier's  right  to  make  any 
reasonable  regulation  for  the  conduct  of  its  business,*  a  railroad 
company  may  make  a  discrimination  between  fares  paid  by  passengers 
in  the  cars,  and  those  paid  at  the  ticket  office  by  purchasing  tickets, 
and  it  is  immaterial  wliether  the  mode  of  this  discrimination  is  by 
selling  ticket  at  a  stilted  discount  from  the  regular  fare,  or,  if  tickets 
are  not  procured,  by  charging  a  sum  beyond  the  regular  fare,*  pro- 
vided a  reasonable  opportunity  has  been  afiforded  for  the  purchase 

fl.  Bull  r.  New  York  City  R.  Co.,  cheater,  etc.,  R.  Co.,  132  Mass.  116,  42 

192  N.  Y.  361,  85  N.  E.  385,  19  Am.  Rep.  432;  Zagelmever  v.  Cincin- 

L.R.A,(N.S.)  778  and  note.  nati,  S.  &  M.  R.  Co.,  102  Mich.  214, 

7.  Boll  V.  New  York  City  R.  Co.,  60  N.  W.  436,  47  A.  S.  R.  514  and 
192  N.  Y.  361,  85  N.  E.  385,  19  note;  Du  Laurans  v.  First  Division 
L.R.A.(N.S.)  778.  of  St.  Paul  &  P.  R.  Co.,  15  Minn.  49, 

8.  See  supra,  par.  504.  2  Am,  Rep.  102;  Allen  v.  Chicagro, 

9.  Northern  Pac.  R.  Co.  v.  Pauson,  St.  P.,  M.  &  O.  R.  Co.,  116  Minn.  119, 
70  Fed.  585,  44  U.  S.  App.  178,  17  133  N.  W.  462,  Ann.  Cas.  1913A  1197; 
C.  C.  A.  287,  30  L.R.A.  730;  Georgia  Forsee  tt.  Alabama  G.  S.  R.  Co.,  63 
Soutiiern  &  F.  R.  Co.  v.  Asmore,  88  Miss.  66,  56  Am.  Rep.  801;  Hilliard 
Ga.  529,  15  S.  E.  13,  16  L.R.A.  53  v.  Goold,  34  N.  H.  230,  66  Am.  Dec. 
and  note;  Southern  R.  Co.  v.  Fleming,  765;  Monnier  v.  New  York  Cent.  & 
128  Ga.  241.  57  S.  E.  481,  10  Ann.  H.  R.  R.  Co.,  175  N.  Y.  281,  67  N. 
Cas.  921  and  note;  Chicago,  B.  &  Q.  E.  569,  96  A.  S.  R.  619,  62  L.R.A. 
R.  Co.  c.  Parks,  18  111.  4(i0,  68  Am.  357;  Ammons  v.  Southern  R.  Co.,  138 
Dec.  562;  St.  Louis,  A.  &  T.  H.  R.  N.  C.  555,  51  S.  E.  127,  3  Ann.  Cas. 
Co.  V.  South,  43  111.  176,  92  Am.  Dec.  886  and  note;  Poole  v.  Northern  Pac. 
103;  Pullman  Palace  Car  Co.  v.  Reed,  R.  Co.,  16  Ore.  261,  19  Pac.  107,  8 
7.")  111.  125,  20  Am.  Rep.  232;  Jefferson-  A.  S.  R.  289  and  note;  Reese  v.  Penn- 
ville  R.  Co.  t!.  Rogers,  38  Ind.  116,  sylvania  R.  Co.,  131  Pa,  St.  422,  19 
10  Am.  Rep.  103;  Toledo,  W.  &  W.  Atl,  72,  17  A.  S.  R,  818,  6  L.R.A. 
Ry.  Co.  V.  Wright,  68  Ind.  586,  34  529;  Louisville,  N.  &  G.  S.  R.  Co.  v. 
Am.  Rep.  277;  Iloffbauer  v.  Delhi  &  Guinan,  11  Lea  (Tenn.)  98,  47  Am. 
N.  W.  R.  Co.,  52  la.  342,  3  N.  W.  Rep.  279;  Louisville  &  N.  R.  Co.  r. 
121,  35  Am.  Rep.  278;  Everett  v.  Chi-  Tumer,  100  Tcnn.  213,  47  S.  W.  223, 
cago,  R.  I.  &  P.  R.  Co.,  69  la.  15,  28  43  L.R.A.  140;  Mills  v.  Missouri,  K. 
N.  W.  410,  58  Am.  Rep.  207;  Louis-  &  T.  Ry.  Co.,  94  Te-i.  242,  59  S.  W. 
ville  &  N.  R.  Co.  v.  Commonwealth,  874,  55  L.R,A.  497;  Phettiplaee  v. 
102  Ky.  300,  43  S.  W.  458,  53  L.R.A.  Norlhein  Pac.  R,  Co..  84  Wis.  412,  54 
149;  McGowen  v.  Morgan's  L,  &  T,  N,  W.  1092,  20  L.R.A.  483  and  note. 
R.  &  S.  Co.,  41  La.  Ann.  732,  6  So.  41  Am.  Dec.  483  note;  11  A.  S. 
606,  17  A.  S.  R.  415  and  note,  5  R.  650-651  note;  24  L.R.A.(N.S.)  75a 
L.R.A.  817  and  note;  Swan  v.  Man-  note. 
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of  a  ticket,^"  and  a  passenger  on  a  train  who  is  without  a  ticket  and 
declines  to  pay  full  fare  may  ordinarily  be  ejected  from  the  train  at 
a  station,  as  may  one  who  absolutely  refuwa  to  pay  his  fare.**  So, 
also,  a  railroad  company  may  sell  train  scrip  which  it  agrees  to  receive 
in  exchange  for  tickete,  at  a  reduction  in  fare  with  the  condition  that 
such  scrip  shall  not  be  used  on  trains  except  from  stations  where 
tickets  are  not  obtainable.*'  The  numb^  of  persons  carried,  the  ra- 
pidity with  whicli  the  cars  move,  the  frequency  and  shortness  of  their 
stops,  the  delay  and  inconvenience  of  making  change,  the  various 
details  to  be  attended  to  by  the  conductor  while  the  train  is  in  motion 
or  at  the  stations,  and  the  importance  to  the  railroad  company  of  con- 
ducting its  business  at  fixed  places,  render  the  mode  of  payment  by 
tickets  previously  purchased  one  of  advantage  to  the  railroad  company 
and  of  convenience  to  the  public,  and  justify  the  discrimination 
against  those  paying  train  fares.*'  in  addition  to  these  reasons  such 
discrimination  is  manifestly  for  the  interest  of  the  railroads  in  bring- 
ing into  operation  the  only  check  they  can  have  upon  the  honesty 
and  fidelity  of  their  conductors.**  In  some  states  the  extra  charge 
allowed  by  law  or  established  by  rule  of  the  company  is  a  certain 
amount  per  mile.  But  in  most  cases  the  extra  charge  has  been  a 
small  sum  fixed  without  regard  to  the  distance  traveled.**  According 
to  some  decisions  the  carrier  cannot  impose  as  a  penalty  for  not  pur- 
chasing a  ticket  such  a  sum  that  the  fare  collected  on  the  train  in- 
cluding such  additional  amount,  shall  exceed  the  maximum  allowed 
by  law,**  but  other  authorities  take  the  view  that  an  extea  demand  of 
ten  cents  from  a  passenger  without  a  ticket,  which  will  be  refunded 
at  any  regular  ticket  office  on  presenting  a  check  given  him  by  the 
conductor,  is  not  a  part  of  the  fare  or  "charge  for  transportation" 
within  the  meaning  of  a  statute  fixing  the  maximum  rate  of  fare.*^ 
It  has  been  held  that  the  right  of  a  railroad  company  to  charge 
additional  fare  for  passengers  who  fail  to  purchase  tickets  at  stations 
before  embarking  on  tiie  cars,  applies  to  a  pa.s.senger  who  pays  only 

10.  See  infra,  par.  560,  561.  53  L.R.A.  149;  Hilliard  i;.  Goold,  34 

11.  Swan  V.  Manchester  &  L.  R.  Co.,  N.  H.  230,  66  Am.  Dec.  765;  Reese 
132  Mass.  116,  42  Am.  Rep.  432.  See  v.  Pennsylvania  R.  Co.,  131  Pa.  St. 
infra,  par.  747.  422,  19  AU.  72,  17  A.  B.  R.  818,  6 

12.  Kosminsky    v.    Oregon    Short  L.R.A.  529. 

Line  R.  Co.,  36  Utah  454^  104  Pae.  570,  10  Ann.  Cas.  923  note. 

24  L.R.A.(N.S.)  758  and  note.  16.  20  L.R.A.  483  note. 

13.  HcOowen  v.  Hotgaa'a  L.  &  T.  16.  Zag:elmeyer  v.  Cincinnati,  S.  & 
R.  &  S.  Co.,  41  U.  Ann.  732,  6  So.  M.  R.  Co.,  102  Mich.  214,  60  K.  W. 
606,  17  A.  S.  R.  415  and  note,  5  436,  47  A.  S.  R.  514  and  note. 


L.R.A.  817;  Swan  v.  Manchester  &  lu  17.  Allen  v.  Chicago,  St.  P.,  M.  & 
R.  Co.,  132  Mass.  116,  42  Am.  Rep.  O.  R.  Co.,  116  Minn.  119,  133  N.  W. 


14.  LoniBville  &  N.  R.  Co.  v.  Com-  St.  422,  19  Atl.  72,  17  A.  S.  R.  818, 
monwealtb,  102  Ky.  300,  43  S.  W.  458,  6  LJt.A.  529. 
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10  Ann.  Caa.  923  note. 


462,  Ann.  Cas.  1913A  1197  and  note; 
Reese  v.  Pennsylvania  R.  Co.,  131  Pa. 
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from  one  station  to  another  without  a  ticket,  and  he  may  be  com- 
pelled to  pay  the  extra  charge  at  each  station  as  a  new  contract  made 
at  such  station.'^  And  it  has  also  been  held  that  one  who  pays  his  fare 
to  a  designated  station,  and  tipon  arriving  there  determines  to  con- 
tinue his  journey,  but  fails  to  procure  a  ticket,  may  be  ejected  upon 
his  refusal  to  pay  the  train  rate,*'  but  a  pawenger  who  leaves  a  train 
delayed  nearly  all  night  by  a  wreek  and  waits  at  a  hotel  for  another 
train  because  he  is  not  well  enough  to  remain  on  the  car,  is  entitled 
to  carriage  the  next  day  on  the  check  given  him  as  a  substitute  for 
his  ticket  by  the  first  conductor,  or  at  least  upon  payment  of  the 
regular  fare,  and  if  put  off  for  refusal  to  pay  the  extra  charge  re- 
quired of  those  who  fail  to  procure  tickets  he  may  recover  damage*.*** 

554.  Rectification  of  Mistake  as  to  Amount  of  Train  Fare. — When 
a  passenger  tenders  in  good  faith,  on  the  train,  the  ticket  fare  as 
full  fare  to  his  place  of  destination,  and  the  conductor  takes  and 
retains  it,  he  thereby  waives  the  right  to  require  the  passenger  to 
pay  the  difference  l^tween  the  ticket  and  train  fare,  assuming  the 
conductor's  authority  to  waive  it,  where,  from  the  circumstances 
attending  the  tender,  receipt  and  retention  of  the  money,  the  passenger 
is  justified  in  the  behef  that  it  was  accepted  in  full  for  his  fare  to  the 
place  of  his  destination.  Thus,  if  the  conductor  should  receive  and 
retain  it  without  demanding  more,  till  the  train  had  passed  the  place 
at  which  he  must  exercise  or  abandon  the  right  to  eject  the  passenger 
for  nonpayment,  the  latter  would  have  the  right  to  assume  that  the 
amount  paid  was  satisfactory.*  Where,  however,  a  train  collector 
informs  a  pas-senger  that  the  fare  to  his  destination  is  a  certain 
amount  which,  in  fact,  while  more  than  the  ticket  faxe,  is  less  than 
the  train  fare,  and  the  passenger  pays  the  amount  demanded,  the 
collector,  on  discovering  the  mistake,  may  within  a  reasonable  time, 
as  for  instance  before  reaching  the  first  station  at  which  the  train 
is  lo  stop,  require  the  payment  of  the  difference  in  the  fares.* 

555.  Time,  Place  and  Hanner  of  Payment  or  Tender  of  Fare  Gen- 
erally.— ^The  power  of  common  carriers  of  passengers  to  make  and 
enforce  all  rules  and  regulations  necessary  for  the  proper  govern- 
ment and  control  of  their  vehicles  and  the  public  being  transported 
thereon,'  includes  not  only  the  power  to  fix  the  fare  to  be  paid, 
but  also  the  time,  place,  and  manner  of  payment  thereof.*  A  common 

18.  Chicago,  B.  &  Q.  R.  Co.  v.  Parks,  49  N.  W.  206.  24  A.  S.  R.  246,  13 
18  111.  460,  68  Am.  Dec.  562.  L.R.A.  596. 

19.  10  Ann.' Cas.  924  not*.  2.  Wardwell  v.  Chicago,  M.  &  St. 

20.  Louisville  &  N.  R.  Co.  v.  Wilaey,  P.  Ry.  Co.,  46  Minn.  514,  49  N.  W. 
(Ky.)  12  S.  W.  275,  5  L.R.A.  855.  206,  24  A.  S.  R.  246,  13  L.R.A.  596. 

1.  Da  Laurans  v.  First  Division  of      3.  See  supra,  par.  504,  515. 
St   Paul  &  P.  R.  Co.,  15  Minn.  49,      4.  McQowen  v.  Morgan's  L.  &  T.  R. 
2  Am.  Rep.  102;  Wardwell  v.  Chicago,  &  S.  Co.,  41  La.  Ann.  732,  6  So.  606, 
M.  &  St.  P.  Ry.  Co.  46  Mmn.  514,  17  A.  S.  R.  415  and  note,  5  L.R.A. 
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carrier  may  demand  the  fare  of  passengers,  either  at  starting  or  at  any 
subsequent  time.'  A  regulation  that  a  passenger  getting  on  a  street 
car  must  d^osit  his  fare  in  a  box  on  entering  the  car,  and  that 
the  driver  or  conductor  must  not  receive  the  fare,  is  reasonable.*  So 
also  a  street  railway  company  may  require  persons  to  insert  the  coin 
representing  their  fare  into  an  automatic  collector  brought  to  them 
by  the  conductor,  where  it  offers  to  furnish  them  with  the  proper 
coin  in  exchange  for  the  money  with  which  they  may  be  provided. 
Refusal  to  accept  pennies  in  payment  of  street  car  fare,  except  on  con- 
dition of  taking  from  the  conductor  a  five  cent  piece  and  depositing 
it  in  an  automatic  coin  collector,  is  not  a  violation  of  the  federal 
legal  tender  law,  which  makes  pennies  legal  tender  to  the  amount 
of  twenty-fi^'6  cent's.'  The  tender  of  fare  by  a  passenger  to  entitle 
him  to  transportation  must  be  unconditional.  Thus,  a  passenger 
on  a  street  cor  who  is  entitled  to  a  transfer  on  payment  of  fare  cannot 
make  the  simultaneous  issuance  of  the  transfer  a  condition  of  paying 
the  fare,  and  in  case  he  attempt^  to  do  so,  and  refuses  to  pay  tiis 
fare  without  receiving  his  transfer,  he  may  be  ejected  from  the  car 
although  experience  has  shown  that  if  the  transfer  is  not  Issued  when 
the  fare  is  paid,  but  after  the  conductor  has  finished  collecting  all 
fares  in  the  car,  he  will  reach  his  transfer  point  before  receiving  the 
transfer.* 

556.  Exaction  of  Second  Fare  from  Passenger. — A  rule  of  a  street 
car  company  requiring  conductors  to  collect  fare  from  every  passenger 
on  their  cars  has  been  held  to  be  reasonable  when  applied  to  a  pas- 
senger who,  having  paid  his  fare  on  the  motor  car,  passes  from 
it  to  the  trailer  by  alighting  from  one  and  boarding  the  other, 
the  cars  being  in  charge  of  separate  conductors.*  And  a  reg- 
ulation upon  a  crowded  suburban  train,  by  which  a  conductor 
and  a  collector  started  from  each  end  of  the  train  to  collect  tickets 
and  fares,  and  passengers  were  prohibited  from  passing  either  of  them 
without  a  ticket,  unless  they  satisfied  the  one  whom  they  sought  to 


817;  Reese  v.  Pennsylvauia  R.  Co., 
131  Pa.  St.  422,  19  Atl.  72,  17  A.  S. 
R.  818  and  note,  6  L.R.A.  529;  Mar- 
tin V.  Rhode  Island  Co.,  32  R.  I.  162, 
78  Atl.  548,  Ann.  Cos.  1912C  1283, 
32  L.R.A.(N.S.)  695  and  note;  Knox- 
ville  Traction  Co.  r.  Wilkerson,  117 
Tenn.  482,  99  S.  W.  992.  10  Ann. 
Cas.  641,  9  L.R.A.(N.S.)  579  and  note. 

5.  Doherty  v.  Northern  Pac.  R.  Co., 
43  Mont.  294,  115  Pac.  401,  36  L.R.A. 
(N.S.)  1139. 

6.  Curtis  V.  Louisville  City  Ry.  Co., 
94  Ky.  573,  23  S.  W.  363,  21  L.R.A. 
049  i  Martin  v.  Rhode  Island  Co.,  32 


R.  I.  162,  78  Atl.  548,  Aim.  Cas. 
1912C  1283,  and  note,  32  L.R.A.(N.S.) 

695. 

7.  Martin  v.  Rhode  Island  Co.,  32 
R.  I.  162,  78  Atl.  548,  Ann.  Cas. 
1912C  1283,  32  L.R.A.{N.S.)  695  and 
note. 

8.  Louisville  R.  Co.  v.  Hutti,  141 
Ky.  511,  133  S.  W.  200,  33  L.R.A. 
(N.S.)  867. 

0.  Birmingham  R.,  Light  &  Power 
Co.  V.  McDonough,  153  Ala.  122,  44 
So.  960,  127  A.  S.  R.  18,  13  L.R.A. 
(N.S.)  445  and  note. 

13  L.RA.(N.S.)  446  note. 
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pass  that  they  had  already  paid,  has  been  held  reasonable,  and 
enforceable  against  a  passenger  having  no  previous  notice  thereof.'* 
On  the  other  hand  it  has  been  held  that  the  ejection  for  refusal  to  pay 
a  second  fare,  of  a  passenger  who,  after  paying  fare  within  a  station, 
boarded  a  car  that  had  left  the  station  and  was  standing  a  few  feet 
outside  of  it,  and  who  otherwise  would  have  had  to  wait  twenty 
minutes  for  another  car,  was  an  unreasonable  ^id  ari>itrary  enforce- 
ment of  a  rule  oi'  the  company  requiring  passengers' to  board  the  care 
within  the  station,  or  pay-  another  fare  if  they  boarded  them  beyond 
the  stiitioii  limits,  where  the  conductor  kiiew  thaA  the  passenger  bad 
already  paid  fare.*' 

557.  Right  of  Carrier  te  Refuse  Mutilated  Himey. — carrier  of 
pnsHon.iiers  i:s  under  no  obligations  to  iu-ccpt  mutilated  money  -wlicu 
tendered  in  payment  of  fare,  and  is  juisufied  in  ejecting  a  passenger 
who  tenders  it  and  j-ef'uscs  to  maicc  oilier  paynienl,  'I'hus,  if  paper 
money  is  tendered  a  railway  conductor  as  car  fare,  he  has  right 
to  demand  an  entire  bill,  and  ia  not  bound  to  accept  one  from  whicti 
a  jrortion  has  been  torn.  es])ecially  if  any  part  is  aWsenf  which  might 
aid  in  delcruiining  whether  the  liill  is  genuine.^-  It  has  been  held, 
however,  iliai  mutilation  of  a  coin,  sucii  as  will  justify  its  refusal 
when  tendered  as  fare,  must  consist  in  the  taking  away  of  some 
essential  part,'*  and  that  a  coin  issued  by  authority  of  law  to  circulate 
iii^  money  is  nut  deprived  of  its  legal  tender  ([iiality  merely  by  being 
worn  in  the  process  of  circulation,  nor  when  bruised  or  cracked,  so 
long  as  it  is  not  appreciably  diminisbed  in  weight,  and  retains  the 
evidence  of  being  genuine  coinage.  Accordingly,  when  a  passenger  on 
a  car  of  a  cuuiinnn  cun'ier  tenders  sncli  a  coin  in  payment  of  his  fare, 
which  is  refused  and  tlic  passenger  ejected,  he  may  maintain  an  action 
for  damage  against  the  company,  even  though  the  conductor  in  good 
faith  believed  the  coin  not  to  be  legal  tender.  In  such  caSe  the  j>aS- 
senger  is  not  rnijuired  to  tender  other  money  in  payment  of  fare.'* 
So  also,  a  genuine  silver  coin  of  the  United  States  distinguishable  as 
such,  though  somewhat  rare,  and  differing  in  appearance  from  other 
coins  of  like  denomination  and  of  later  dates,  is  nevertheless  a 
legal  tender  for  car  fare;  and  a  passenger  ejected  for  refusal  to  make 
pavoMMit  otlierwise  than  by  Icndering  sucii  cuiii  is  entitled  to  an  action 
for  damages.    Th.U  the  conductor  declined  U\  receive  a  coin  of  this 

10.  Faber  v.  Chicago  Great  WeBtem  Rosiiiitrle,  84  Ohio  St.  310,  95  N. 

R.  Co.,  62  Minn.  433,  64  ».  W.  918,  884,  Ann.  Ca-s.  1912C  639  and  aotir, 

36  L.R.A.  789.  I>.H.A.(X.S.)  1030. 

U.  Nashville  St.  Ry.  Co.  r.  Giillin,  13.  .Jcislv  Citv  &  Berfren  R.  Co.  u. 

104  Tean.  81,  57  S.  W.  153,  49  L.K.A.  ^iorgmi,  KiO  U.  S.  288.  10  S.  Ct.  276, 

451*  40  U.  S.  (L.  ed.)  430. 

IS.  NOTth  Hudson  County  Rv.  Co.  14.  Cincinnati    Northern  Traction 

c.  Andereon,  61  N.  J.  U  248,  39  Ail.  Co.  v.  Rosuagie,  84  Ohio  St  310,  95 

905,  68  A.  S.  R.  703,  40  UB.A.  410^  N.  £.  884,  Ann.  Gas.  m2C.m,m^ 

Gincinnati  Northern  Traction  Co.  v.  note,  35  LJtJL(N.B.)  1030  talli  'iM. 
R.  C.  L.  Vol.  IV.— 70.  1105 
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character  because  he,  in  good  faith,  believed  it  was  a  counterfeit, 
will  not  relieve  the  carrier  from  liability.** 

558.  Duty  of  Carrier  to  Make  Change  and  Correct  Mistakes  There- 
in.— ^It  is  well  established  that  a  passenger  need  not  tender  the  exact 

fare,  but  that  if  he  tenders  a  reasonable  sum  the  carrier  must  accept 
it  and  furnish  change.**  What  is  a  reasonable  and  what  is  an  un- 
reasonable sum  depends  largely  upon  whether  the  carrier  is  a  steam 
railroad  or  a  street  railway,  and  upon  the  ease  or  difiiculty  in  handling 
passengers  in  each  particular  locality.*'  Passengers  on  steam  rail- 
roads are  expected  to  prepare  themselves  with  tickets  procured  at  the 
regular  office  established  at  the  station  where  the  ^^ds  regularly 
stop.  Street  cars  stopping  as  they  do  at  all  points  along  the  road  at 
the  beck  of  those  desiring  to  ride,  the  conductors  do  not,  as  a  general 
thing,  expect  to  receive  tickets  for  the  passage,*^  and  the  duty  to 
receive  from  a  pnasengor  a  coin  or  bill  in  excess  of  the  fare  due  and 
to  return  the  change  in  a  respectful  manner  is  part  of  the  contract 
obligation  of  a  street  car  company  so  long  as  the  amount  tendered 
is  not  excess  of  the  reasonable  amount  which  may  be  tendered 
under  f  he  rules  and  regulations  of  the  company.*'  It  is  unquestionably 
the  right  of  such  carrier  to  estjiblish  by  rule  a  reasonable  limit  upon 
the  amount  of  change  it  will  furnish,**  and  it  is  not  material  that 
the  existence  of  the  rule  be  known  to  the  passenger/  since  the  public 


16.  AtlauU  Consol.  St.  Ry.  Co.  v. 
Kenny,  99  Ga.  266,  25  S.  E.  629,  33 
L.R.A.  824  and  note. 

31  L.R.A.{N.S.)  997  note. 

16.  Barrett  v.  Market  St.  Ry.  Co., 
81  Cal.  296,  22  Pac.  859,  15  A.  S.  R. 
61,  6  L.R.A.  336;  Atlanta  Consol.  St. 
Ry.  Co.  t>.  Kenny,  99  Ga.  266,  25 
S.  E.  629,  33  L.R.A.  824;  Burge  v. 
Georgia  Ry.  &  Electric  Co.,  133  Ga. 
423,  65  S.  E.  879,  18  Ann.  Cas.  42 
and  note;  Barker  v.  Central  Park,  N. 
&  E,  R.  R.  Co.,  151  N.  Y.  237,  45 
N.  E.  550,  56  A.  S.  R.  626  and  note, 
35  L.R.A.  489  and  note;  Gillespie  v. 
Brooklyn  Heights  R.  Co.,  178  N.  T. 
347,  70  N.  E.  857,  102  A.  S.  R.  503, 
66  LJI.A.  618.  And  see  Louisville  & 
N.  K.  Co.  V.  Cottengim,  104  S.  W. 
280,  31  Ky.  L.  Rep.  871,  13  L.B.A. 
(N.S.)  624. 

10  Ann.  Cas.  642  note. 

17.  10  Ann.  Cas.  642  note. 

18.  Barrett  v.  Market  St.  Ry.  Co., 
81  Cal.  296,  22  Pac.  859,  15  A.  S.  R. 
«1,  6  L.RJV.  336. 


10  Ann.  Cas.  643  note. 

19,  Gillispie  v.  Brooklyn  Heights 
R.  Co.,  178  N.  Y.  347,  70  N.  E.  857, 
102  A.  S.  R.  503,  66  L.R.A.  618. 

20.  Burge  v.  Georgia  Ry.  &  Electric 
Co.,  133  Ga.  423,  G5  S.  E.  879,  18 
Ann.  Cas.  42  and  note;  Barker  v. 
Central  Park,  N.  &  E.  R.  R.  Co.,  151 
N.  Y.  237,  45  N.  E.  550,  56  A.  S.  R. 
626  and  note,  35  L.R.A.  489 ;  Funder- 
burg  V.  Augusta  &  A.  R.  Co.,  81  S. 
C.  141,  61  S.  E.  1075,  21  LJI.A. 
(N.S.)  868  and  note;  Knoxville  Trac- 
tion Co.  V.  Wilkerson,  117  Tenn.  482. 
99  S.  W.  992,  10  Ann.  Cas.  641  and 
note,  9  L.R.A.(N.S.)  579  and  note. 

1.  Barker  v.  Central  Park,  N.  &  E. 
R.  R.  Co.,  151  N.  Y.  237,  45  N.  E. 
550,  66  A.  S.  B.  626  and  note,  35 
LJi..A.  489;  Funderburg  v.  Augusta 
&  A.  R.  Co.,  81  S.  C.  141,  61  S.  E. 
1075,  21  LJtJ^.(N.S.)  868  and  note; 
Kno:tviIle  Traction  Co.  v.  Wilkerson, 
117  Tenn.  482,  99  S.  W.  992,  10 
Ann.  Cas.  641  and  note;  9  L.R.A. 
(N.S.)  579  and  note. 
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are  charged  with  notice  of  its  necessity.'  Whether  such  a  rule  is 
reasonable  is  a  question  of  law  for  the  court.' 

Tickets 

559.  Right  to  Demand  Purchase,  Exhibition,  and  Surrender  of 

Tickets. — It  is  well  recognized  that  carriers  of  passengers  may  lawfully 
require  those  seeking  to  be  carried  to  purchase  tickets,  where  con- 
venient facilities  to  that  end  are  afforded  by  the  carrier,*  to  exhibit 
them  to  persons  designated  by  the  carrier  for  that  purpose,  and  sur- 
render them,  after  securing  their  seats  in  the  car  or  other  vehicle 
used  for  transportation,  when  required  by  the  person  in  immediate 
charge  of  the  transportation.'  Such  requirements  cause  but  little 
if  any  inconvenience  to  the  public,  and  may  be  indispensable  to 
enable  the  carrier  to  protect  itself  against  loss  through  the  knavery 
of  dishonest  employees.*  This  power  of  the  carrier  includes  not  only 
the  right  to  impose  a  higher  rate  of  fare  on  those  not  provided  witli 
tickets,^  but  also  the  right  to  refuse  altogether  to  carry  without  the 
previous  procurement  of  a  ticket,*  and  a  railroad  company  has  the 

2.  Knoxville  Traction  Co.  r.  Wilker-  Rep.  419;  Lynch  v.  Metropolitan  El. 
son.  117  Tenn.  482,  99  S.  W.  992,  10  R.  Co.,  90  N.  Y.  77,  43  Am.  Rep.  141; 
Ann.  Cas.  641,  9  L.R.A.(N.S.)  579  Poole  v.  Northern  Pae.  R.  Co.,  16 
and  note.  Ore.  261, 19  Pae.  107,  8  A.  S.  R.  289; 

3.  Burger  v.  Georgia  Ry.  &  Electric  Keese  v.  Pennsylvania  R.  Co.,  131  Pa. 
Co.,  133  Ga.  423,  65  S.  E.  879,  18  St.  422,  19'  Atl.  72,  17  A.  S.  R.  818, 
Ann.  Cas.  42  and  note;  Barker  v.  6  L.R.A.  529;  Martin  v.  Rhode  Is- 
Central  Park,  N.  &  E.  R.  R.  Co.,  151  laud  Co.,  32  R.  I.  162,  78  Atl.  548, 
N.  Y.  237,  45  N.  E.  550,  56  A.  S.  R.  Ann.  Cas.  1912C  1283,  32  L.R.A.(N.S.) 
626,  35  L.R.A.  489  and  note.  695  and  note;  Louisville  &  N.  R.  Co. 

4.  See  infra,  par.  560,  561.  r.  Turner.  100  Tenn.  213,  47  S.  W. 

5.  Evans  r.  Memphis  &  C.  R.  Co.,  223,  43  L.R.A.  140;  O'Rourke  v.  Citi- 
56  Ala.  246,  28  Am.  Rep.  771;  Downs  zens'  St.  Ry.  Co.,  103  Tenn.  124,  52 
V.  New  York  &  N.  H.  R.  Co.,  36  Conn.  S.  W.  872,  76  A.  S.  R.  639.  46  L.R.A. 
287,  4  Am.  Rpp.  77;  Harp  v.  Southern  014  :  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
B.  Co.,  119  Oa.  927,  47  S.  E.  206, 100  «.  Harris,  115  Tenn.  501,  91  S.  W. 
A.  S.  R.  212;  Chicago  ft  A.  R.  Co.  «.  211,  5  L.R.A.(N.S.)  779  and  note; 
Flagg,  43  III.  364,  92  Am.  Dec.  133  Texas  &  P.  R.  Co.  v.  Payne,  99  Tex. 
and  note;  Illinois  Cent.  R.  Co.  v.  46,  87  S.  W.  330,  122  A.  S.  R.  603, 
Whittemore,  43  111.  420,  92  Am.  Dec.  jq  L.R.A.  946;  McKay  v,  Ohio  River 
138  and  note;  Pullman  Palace-Car  Co.  i>„         W  W  V«  IW  n  S  V.  7V7 

Standish  v.  Narraganselt  Steamship  ^^^^ 

S'^  V^Vm  R^i?;  \?  THnl?'  41*  Am.  Dee.  473  note;  61  Am.  Dec. 

Boston  ft  M.  K.  Co.  v.  Cnipman,  146  „_        .  nn  a    o  d  nni  i 

Mass.  107,  14  N.  E.  940,  4  A.  S.  R.  fj'^l^  .^'e;  29  A  S  R.  723  no  e; 

293;  Van  Dusan  v.  Grand  Trunk  Ry.  5  L.RA  818  note;  12  L.R.A.  823  note; 

Co.  of  Canada,  97  Mich.  439,  56  N.  W.  ^^J^-^  f^-  449 jiote. 

848,  37  A.  S.  R.  3;>4  and  note;  Elraore  PuUman  Palaee-Car  Co.  v.  Reed, 

V.  Sands,  54  N.  Y.  512,  13  Am.  Rep.  75  111.  125,  20  Am.  Rep.  232. 

617;  Townaend  r.  New  York  Cent,  ft  7.  See  tmpra,  par.  553. 

H.  R.  R.  Co.,  56  N.  Y.  295,  15  Am.  8.  Reese  v.  Pennsylvania  R.  Co., 
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right  to  establish  and  enforce  a  rule  requiring  prospective  passengers 
to  procure  tickets  and  exhibit  them  to  its  employees  before  entering 
its  cars.*  While  such  requirement  is  sometimes  confined  to  those 
desiring  passage  on  freight  trains,'"  yet  there  is  no  appreciable  dis- 
tinction between  such  special  regulation  and  a  general  regulation  as 
to  all  passengei-s.  Both  rest  on  the  common-law  principle  that  requires 
payment  or  tender  as  &a  indispensable  prehrainary  to  holding  a  carrier 
liable  for  refusal  to  carrj',  and  on  the  manifest  and  necessary  con- 
venience of  business,  where  the  number  of  passengers  is  liable  to  be 
large  and  the  time  for  serving  them  short.*'  This  right  of  the  carrier 
to  make  possession  of  a  ticket  a  condition  precedent  to  entering  its 
vehicle  is  not  affected  by  statutes  requiring  the  transportation  of  pas- 
sengers on  due  payment  of  fare  legally  authorized  therefor,  and  pro- 
viding that  when  fare  is  paid  on  the  train  a  higher  rate  may  be  charged 
than  when  tickets  are  purchased,**  nor  even  by  a  statute  requiring 
non  ticket  holders  to  be  transported  at  the  regular  rate  charged  for 
tickets."  The  only  effect  of  such  statutes  is  to  make  it  the  duty  of  the 
carrier  to  transport  the  non  ticket  holder  if  he  does  in  fact  get  on  the 
carrier's  passenger  vehicle  and  is  willing  to  pay  the  required  fare. 
Even  in  the  absence  of  such  statutes  it  has  been  held  that  the  demand 
upon  such  a  person  must  be  either  for  a  ticket  or  for  payment  of  the 
proper  cash  fare,  and  if  he  offers  to  pay  the  carrier  ejects  him  at  its 
peril.**  This  is  in  accord  with  the  general  rule  already  stated  that 
the  possession  of  a  ticket  or  payment  of  fare  is  not  essential  to  the 
status  of  a  passenger,  and  that  to  constitute  one  on  the  usual  con- 
veyance of  a  carrier  a  trespasser,  subject  to  ejection,  fare  must  be  de- 
manded of  him,  and  reasonable  opportunity  afforded  him  to  pay  the 
same.*'^  In  the  case  of  passengers  on  freight  trains,  however,  it  has 
been  held  that  one  on  such  train  without  the  required  ticket  may  be 

131  Pa.  St.  422,  19  Atl.  72,  17  A.  S.  83  111.  273,  25  Ain.  Rep.  383;  Reese 

R.  818,  6  L.R.A.  529.  v.  Pennsylvania  R.  Co.,  131  Pa.  St. 

9.  St.  Louis  &  S.  F.  R.  Co.  v.  422,  19  Atl.  72,  17  A.  S.  R.  618,  6 
Blythe,  94  Ark.  153,  126  S.  W.  386,  LR.A.  529;  Louisville  &  N.  R.  Co, 
29  L.R.A.(N.S.)  299;  Pullman  Pal-  v.  Turner,  100  Tenn.  213,  47  S.  W. 
ace-Car  Co.  «.  Reed,  75  111.  125,  20  223,  43  L.R.A.  140. 

Am.  Rep.  232;  Pittsburgh,  C.  &  St.  11.  Reese  r.  Pennsylvania  R.  Co., 

L.  R.  Co.  V.  Vandyne,  57  Ind.  576,  131  Pa.  St.  422,  19  Atl.  72,  17  A.  S. 

26  Am.  Rep.  68;  Northern  Central  R.  R.  818,  6  L.R.A.  529. 

Co.  V.  O'Conner,  76  Md.  207,  24  Atl.  12.  Mills  v.  Missouri,  K.  &  T.  R. 

449,  35  A.  S.  R.  422  and  note;  16  Co.,  94  Tex.  242,  59  S,  W.  874,  55 

L.R.A.  449;  Lynch  v.  Metropolitan  El.  L.R.A.  497. 

R.  Co.,  90  N.  Y.  77,  43  Am.  Rep.  141;  13.  St.  Louis  &  S.  F.  R.  Co.  v. 

Reese  r.  Pennsylvania  R.  Co.,  131  Pa.  Blythe,  94  Ark.  153,  126  S.  W.  386, 

St.  422,  1ft  Atl.  72,  17  A.  S.  R.  818,  29  L.R.A.(N.S.)  299  and  note. 

6  L.R.A.  529;  Mills  v.  Missouri,  K.  14.  29  L.R.A.(N.S.)  299  note. 

&  T.  R.  Co.,  94  Tex.  242,  59  S.  W.  15.  See  supra,  par.  473  and  infra, 

874,  55  L.R.A.  497.  par.  747. 

10.  Arnold  v.  Illinois  Cent.  R.  Co., 
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expelled  although  he  is  willing  to  pay  fare,'*  unless  the  failure  of  the 
passenger  to  have  such  token  is  due  to  an  omission  of  the  ticket 
agent."  While  the  gateman  of  the  carrier  to  whom  the  ticket  is  re- 
quired to  be  exhibited  may,  in  the  exercise  of  his  judgment,  refuse  to 
allow  one  to  puss  through  the  gate  on  a  defaced  ticket,  yet  in  this,  as 
in  other  like  matters,  the  carrier  is  responsible  for  the  wrongful  and 
injurious  exercise  of  judgment  on  the  part  of  its  agents.**  In  the 
case  of  street  railroad  companies  a  regulation  requiring  the  procure- 
ment of  a  transfer  check  in  case  of  transportation  by  different  lines  is 
reasonable,'*  and  a  passenger  who  fails  to  ask  for  or  obtain  any  written 
transfer  or  other  evidence  of  his  right  to  ride  in  a  street  car  which 
he  enters  after  leaving  one  in  which  he  has  paid  fare  may  be  lawfully 
ejected  if  he  refuses  to  pay  fare  therein.^*  It  is,  however,  the  duty 
of  the  carrier  to  furnish  the  passenger  who  has  paid  his  fare  with  a 
correct,  valid  transfer  check.' 

560.  Duty  to  Afford  Proper  Facilities  for  Procuring  Tickets  Gen- 
erally.— While  the  procurement  of  a  ticket  is  a  rea^ionable  regulation, 
it  becomes  unreasonable  if  proper  facilities  for  obtaining  it  are  not 
afforded.*  It  has  been  held  in  a  few  cases  that  the  offer  to  carrj'  pas- 
sengers at  a  less  rate  if  tickets  are  procured  is  in  the  nature  of  a  pro- 
posal, like  other  proposals  to  enter  into  a  contract,  dependent  for  its 
acceptance  upon  the  compliance  with  its  condition;  that  it  may  be 
withdrawn  at  any  time ;  that  closing  the  office  for  the  sale  of  tickets 
is  such  withdrawal ;  and  that  the  offer  carries  with  it  no  obligation  on 
the  part  of  the  company  to  open  an  office,  or  to  keep  such  office  open 
for  any  length  of  time,  it  being  merely  an  offer  to  make  the  deduction 
if  the  ticket  be  procured.*  In  a  much  larger  number  of  cases,  however, 

16.  Loui.sville  &  N.  R.  Co.  r.  Turner,  1.  Morrill  v.  Miuiieapolis  St.  R.  Co., 
100  Tenn.  213,  47  S.  W.  22.3,  43  103  Minn.  362,  115  N.  \V.  395,  123 
L.R.A.  140.  A.  S.  R.  341. 

41  Am.  Dec  478  note;  92  Am.  Dec.  2.  Evans  v.  Memphis  &  C.  R.  Co., 

328  note;  5  L.R.A.  817  note;  29  L.R.A.  56  Ala.  246,  28  Am.  Rep.  771;  Clii- 

(N.S.)  300  note.  cago,  B.  &  Q.  R.  Co.  i-.  Parks,  18 

17.  5  Ann.  fas.  45  note.  HI.  460,  68  Am.  Dec.  562;  St.  Louis, 

18.  Northern  Central  R.  Co.  v.  A.  &  T.  H.  R.  Co.  v.  South,  43  lil. 
O'Conner,  76  Md.  207,  24  Atl.  449,  176,  92  Am.  Dec.  103  and  note;  Arnold 
35  A.  S.  R.  422,  16  L.R.A.  449.  v.  Illinois  Cent.  R.  Co.,  83  111.  273, 

19.  Little  Rock  R.  &  E.  Co.  v.  25  Am.  Rep.  386;  Chicago,  St.  L.  &  P. 
Goeiner,  80  Ark.  158,  95  S.  \V.  1007,  R.  Co.  v.  Graham,  3  Ind.  App.  28, 
10  Ann.  Cap.  273  and  note.  7  L.R.A.  29  N.  E.  170,  50  A.  S.  R.  256;  Loiiis- 
(X..S.)  97:  Hornesby  r.  Georgia  R.  ville  &  N.  R.  Co.  r.  Commonwealth, 
&  E.  Co.,  120  Ga.  913,  48  S.  E.  339,  102  Ky.  300,  43  S.  AV.  458,  53  L.R.A. 
1  Ann.  Cas.  391  and  note;  Morrill  r.  149;  Du  Lauraus  r.  First  Division  of 
Minneapolis  St.  R.  Co.,  103  Minn.  362,  St.  Paul  &  P.  R.  Co.,  15  Minn.  49, 
115  N.  AY.  395,  123  A.  S.  R.  341.  2  Am.  Rep.  102. 

20.  Mahoiiev  r.  Detroit  St.  R.  Co.,  3.  Johnson  r.  Georgia  Railroad  & 
93  Mich.  612,' 53  N.  AV.  793,  32  A.  S.  Banking  Co.,  108  Ga.  496,  34  S.  E. 
R.  528,  18  L.R.A.  335  and  note.  See  127,  46  L.R.A.  502;  Swan  r.  Man- 
infra,  par.  747.  cliester  &  L.  R.  Co.,  132  Mass.  116,  42 
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and  with  much  better  reason,  it  haa  been  held  that  where  the  rsulroad 

undertakes  to  conduct  its  business  by  means  of  tickets,  whether  it  re- 
quires, as  it  may,  the  possession  of  a  ticket  as  a  prerequisite  to  enter- 
ing its  cars,  or  whether  it  oifere  a  deduction  from  the  regular  or  adver- 
tised rate  to  one  who  shall  procure  a  ticket  in  advance,  it  is  a  part  of 
its  duty  to  afford  a  reasonable  opportunity  to  obtain  its  licketB.*  In 
accordance  with  the  general  rule  that  the  failure  of  the  passenger  to 
purchase  a  ticket  must  have  been  due  to  no  fault  on  the  part  of  the 
company  it  has  been  held  that  a  passenger  having  a  ticket  to  a  station 
where  there  is  no  ticket  office,  cannot  be  charged  an  extra  fare  impased 
upon  passengers  having  no  tickets,  upon  his  determining  while  on 
the  train,  to  go  to  a  station  beyond  that  for  which  his  ticket  calls, 
although  provision  is  made  for  its  subsequent  return  to  him,  and  hia 
failure  to  pay  such  additional  charge  is  no  legal  justification  for  ex- 
pelling him  from  the  train.*  So,  also,  it  has  l>een  held  that  the  ejection 
of  a  passenger  who  has  no  ticket,  because  he  will  not  pay  more  than 
the  regular  fare,  is  wrongful  where  his  failure  to  get  a  ticket,  for 
which  he  otherwise  would  have  had  time,  was,  without  any  fault  of 

Am.  Kep.  432;  Du  Lanrans  v.  First  Maw.  116,  42  Am.  Rep.  432;  Dn 

Division  of  St.  Paul  &  P.  R.  Co.,  Laurans  v.  First  Division  of  St.  Paul 

15  Minn.  49,  2  Am.  Rep.  102.  &  P.  R.  Co.,  15  Minn.  49,  2  Am.  Rep. 
24  L.R.A.(N.S.)  761  note;  3  Ann.  102;  Allen  v.  Chicago,  St.  P.  M.  &  0. 

Cas.  888  note.  R.  Co.,  116  Minn.  119,  133  N.  W. 

4.  Nortliern  Pac.  R.  Co.  v.  Pauson,  4C2,  Ann.  Cas.  1913A  1197  and  note; 

70  Fed.  585,  44  U.  S.  App.  178,  17  Forsee  v.  Alabama  G.  S.  R.  Co.,  63 
C.  C.  A.  287,  30  L.R.A.  7.30;  Evans. Miss.  66,  56  Am.  Rep.  801;  Kansas 

V.  Memphis  &  C.  R.  Co.,  56  Ala.  246,  City,  M.  &  B.  R.  Co.  v.  Riley,  68 

28  Ara.  Rep.  771;  St.  Louis  &  S.  F.  Miss.  765,  9  So.  443,  24  A.  S.  R. 

R.  Co.  r.  Blvthe,  94  Ark.  153,  126  309,  13  L.R.A.  38;  Monnier  v.  New 

S.  W.  .386,  29  L.R.A.(N.S.)  299  and  York  Cent.  &  H.  R.  R.  Co.,  175  N.  Y. 

note;  Georgia  Southern  &  F.  R.  Co.  281,  67  N.  E.  569,  96  A.  S.  R.  619,  62 

r.  Asniore,  88  Ga.  529,  15  S.  E.  13,  L.R.A.  357;  Ammons  v.  Southern  R. 

16  L.R.A.  53  and  note;  Southern  R.  Co.,  138  N.  C.  555,  51  S.  E.  127,  3 
Co.  V.  Fleming,  128  Ga.  2tl,  57  S.  Ann.  Cas.  88G  and  note;  Poole  v. 
E.  481,  10  Ann.  Cas.  921  and  note;  Northern  Pac.  R.  Co.,  16  Ore.  261,  19 
Chi<-ago,  B.  &  Q.  R.  Co.  v.  Parks,  18  Pac.  ]07,  8  A.  S.  R.  289;  Mills  v. 
111.  460,  68  Am.  Dec.  562;  Illinois  Missouri,  K.  &  T.  R.  Co.,  94  Tex. 
Cent.  R.  Co.  V.  Sutton,  42  111,  438,  242,  59  S.  W.  874,  55  L.R.A.  497; 
92  Am.  Dec.  81 ;  St.  Louis,  A.  &  T.  Kozminsky  r.  Oregon  Short  Line  R. 
}I.  R.  Co.  V.  South,  43  III.  176,  92  Co.,  36  Utah  454,  104  Pac.  570,  24 
Am.  Dec.  103;  Chicago  &  A.  R.  Co.  r.  L.R.A.(N.S.)  7.58  and  note;  Phetti- 
FlaiTg,  43  Til.  364;  92  Am.  Dec.  133;  place  v.  Northern  Pac.  R.  Co.,  84 
Jeffersonville  R.  Co.  v.  Rogers,  38  Wis.  412,  54  N.  W.  1092,  20  L.R.A. 
Ind.  116,  10  Am.  Rep.  103;  Stoner  483  and  note. 

r.  Pennsylvania  Co.,  98  Ind.  384,  49  41  Am.  Dec.  483  note;  11  A.  S.  R. 

Am.  Rep.  764;  Iloffbauer  v.  Delhi  &  650-651  note;  5  L.R.A.  817  note;  20 

N.  "W.  R.  Co.,  52  la.  342,  3  N.  W.  L.R.A.  486  note. 

121,  35  Am.  Rep.  278;  Louisville  &  6.  Phettiplace  i;.  Northern  Pac.  R. 

N.  R.  Co.  V.  Commonwealth,  102  Ky.  Co.,  84  Wis.  412,  M  N.  W.  1092,  20 

300,  43  S.  W.  458,  .53  L.R.A.  149;  L.R.A.  483  and  note. 
Swan  V.  Manchester  &  L.  R.  Co.,  132 
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his,  due  to  delay  in  finding  his  satchel  in  the  baggage  room,  where  he- 
had  left  it  without  any  check,  at  a  time  when  the  ticket  office  was 
closed,  as  he  was  directed  to  do  by  the  baggage  master,  who  refused 
to  give  him  a  check  until  he  had  procured  his  ticket*  The  question 
whether  one  who  has  boarded  a  train  witliout  a  ticket,  with  the  inten- 
tion of  becoming  a  passenger,  had  a  reasonable  opportunity  to  procure 
a  ticket  before  so  doing,  is  for  the  determination  of  the  jury,  and  the 
jury  may  take  into  consideration  the  character  of  the  station,  and 
whether  the  facilities  extended  to  the  traveling  public  were  such  as 
were  required  for  the  convenience  of  the  public'  The  right  of  a  car- 
rier to  eject  a  passenger  boarding  a  train  without  a  ticket  because  the 
ticket  office  is  not  open  for  the  sale  of  tickets  and  refusing  to  pay  the 
extra  train  fare  required  of  non  ticket  holders,^  and  the  duty  to  sell 
tickets  over  connecting  lines,  are  treated  in  another  connection 

561.  Providing  and  Keeping  Open  Ticket  Offices  and  Waiting 
Rooms. — ^It  is  the  duty  of  a  railroad  company  requiring  tickets  to  be 
purchased  at  stations  to  furnish  a  convenient  and  accessible  place  for 
the  sale  of  such  tickets,  with  a  competent  person  in  attendance  ready 
to  sell  them,  which  place  should  be  open  and  accessible  to  all  pas- 
sengers for  a  reasonable  time  before  the  hour  fixed  for  the  departui-e 
of  each  train.**  It  has  been  held,  however,  that  in  the  absence  of  statu- 
tory requirement  this  duty  of  the  carrier  does  not  extend  to  keeping 
its  ticket  office  open  until  the. actual  departure  of  the  train,  but  only 
up  to  the  advertised  time  for  its  departure.**  It  has  also  been  con- 
sidered unreasonable  to  require  the  agent  at  a  small  station,  who  is 
required  to  perform  many  other  duties  in  addition  to  the  sale  of 
tickets,  to  remain  in  the  ticket  ottice  up  to  the  last  moment  before  the 
departure  of  trains.**  The  time  during  which  the  ticket  offices  of 
railroad  companies  must  be  kept  open  is  the  subject  of  express  statu- 
tory regulation  in  some  of  the  statet^,  and  a  penalty  is  imposed  for 

6.  Coffee  v.  Louisvine  &  N.  R.  Co.,  19  Atl.  72,  17  A.  S.  R.  818,  6  LJI.A, 
76  MisB.  569,  25  So.  157,  71  A.  S.  E,  529;  Mills  v.  Missouri,  K.  &  T.  R.  Co., 
535,  45  L.R.A.  112.  04  Tex.  242,  59  S.  W-  874,  55  L.R.A. 

7.  10  Ann.  Cas.  924  note.  497. 

8.  See  infra,  par.  747.  20  L.R.A.  484-485  note. 

9.  See  infra,  par.  783.  11.  St.  Louis,  A.  ft  T.  H.  R.  Co.  v. 

10.  Chicago,  B.  &  Q.  R.  Co.  v.  South,  43  IlL  176,  92  Am.  Dec.  103  r 
Parks,  18  HI.  460,  68  Am.  Dee.  562;  Everett  v.  Chicago,  R.  I.  ft  P.  R.  Co., 
Chicago  ft  A.  R.  Co.  v.  Flagg,  43  III.  69  la.  15,  28  N.  W.  410,  58  Am.  Rep. 
364,  92  Am.  Dee.  133  and  note;  Kver-  207;  Swan  v.  Manchester  &  L.  R.  Co., 
ett  V.  Chicago,  R.  I.  &  P.  R.  Co.,  69  132  Mass.  116,  42  Am.  Rep.  432. 

la.  15.  28  N.  W.  410,  58  Am.  Rep.  12.  Evervtt  v.  Chicago,  R.  I.  &  P. 

207;  Swan  v.  Manchester  &  L.  R.  Co.,  R.  Co.,  69  la.  15,  28  N.  W.  410,  58 

132Ma8S.  116,42  Am.  Rep.  432;  Poole  Am.  Rep.  207;  AUen  v.  Chicago,  St. 

r.  Northern  Pac.  R.  Co.,  16  Ore.  261,  P.,  M.  &  0.  R.  Co.,  116  Minn.  119,. 

19  Pae.  107,  8  A.  S.  R.  289;  Reese  v.  133  N.  W.  462,  Ann.  Cas.  1913A  1197. 

Pennsylvania  R.  Co.,  131  Pa.  St.  422.  3  Ann.  Cas.  888  note. 
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failure  to  conform  to  such  provisions.**  Some  of  these  statutes  re- 
quite merely  the  opening  of  ticket  offices  a  certain  length  of  time  prior 
to  the  scheduled  time  of  departure  of  each  train,  while  others  pro- 
vide further  that  the  office  shall  be  kept  open  until  the  departure  of 
each  train,''  and  some  contain  au  additional  requirement  that  the 
waiting  room  shall  be  kept  open  in  all  cases  where  ticket  offices  are 
required  to  be  kept  open,  and  for  the  same  length  of  time.**  It  has 
been  held  that  the  duty  to  keep  ticket  oflices  and  waiting  rooms  open 
at  least  a  specified  time  i)efore  the  departure  of  a  passenger  train  from 
a  regular  passenger  depot  from  which  such  trains  start  or  at  which  they 
regularly  stop,  imposed  by  statute,  does  not  extend  to  the  opening  of 
such  rooms  for  night  trains  for  which  the  railroad  company  had 
never  kept  such  rooms  open  for  the  sale  of  tickets,  or  charged  pas- 
sengers getting  on  them  more  than  ticket  rates.  Nor  is  the  opening 
of  ticket  offices  at  depots  during  inten'als  when  they  are  not  regularly 
used  as  such  required  by  such  a  statute.**  A  rule  forbidding  pas- 
sengers to  enter  cars  without  tickets  cannot  be  enforced  under  a  statr 
ute  requiring  ticket  offices  to  be  open  half  an  hour  before  departure  of 
trains,  unless,  during  that  time,  some  one  has  been  there  to  sell  tickets, 
and  is  unenforceable  where,  although  the  office  v.'as  open,  the  agent 
was  for  a  portion  of  the  time  absent  therefrom  attending  to  other 
duties,  but  the  absence  of  the  agent  from  his  office  when  there  is  not 
sufficient  time  remaining  for  an  intending  passenger  to  purchase  a 
ticket  and  enter  a  train  before  its  departure  will  not  entiUe  the  pas- 
senger to  disregard  a  rule  requiring  the  possession  of  tickets  as  a 
condition  to  entering  the  train.*' 

562.  Nature  and  Effect  of  Tickets  Generally. — With  regard  to  the 
nature  of  a  ticket  in  the  ordinary  form  issued  by  a  common  carrier, 
the  authorities  are,  apparently  at  least,  in  irreconcilable  conflict.  Ac- 
cording to  numerous  decision;?  such  a  ticket  does  not  constitute  the 
contract  between  the  parties  unless  made  so  by  express  agreement.  It 
is  in  the  nature  of  a  receipt  for  the  passage  money,  and  is  generally 
only  a  token,  the  purpose  of  which  is  to  enable  the  carrier  to  recognize 
the  bearer  as  the  person  entitled  to  be  carried.*®   Such  ticket  is  con- 

13.  Louisville  ft  N.  R.  Co.  v.  Com-  monwealth,  102  Ky.  300,  43  S.  W. 
monwealth,  102  Ky.  300,  43  S.  W.  458,  53  hJR.A.  149. 

458,  53  L.R.A.  149;  Mounier  v.  New  16.  Louisville  ft  N.  B.  Co.  v.  Corn- 
York  Cent.  &  H.  R.  R.  Co.,  175  N.  monwealth,  102  Ky.  300,  43  S.  W. 
T.  281,  67  N.  E.  569,  96  A.  S.  R.  458,  53  L.E.A.  149. 
619,  62  L.RA.  STil;  MiDs  v.  Missouri,  17.  Mills  c.  Missouri  K.  &  T.  Ry. 
K  &  T.  R.  Co.,  94  Tes.  242,  59  S.  W.  Co.,  94  Tex.  242,  59  S.  W,  874,  55 
874,  55  LJI.A.  497.  L.R.A.  497. 
20  LJtA.  485  note.  18.  Ames  v.  Southern  Pae.  Co.,  141 

14.  LonisviUe  ft  N.  R.  Co.  r.  Com-  Cal.  728,  75  Pae.  310,  99  A.  S.  R. 
monwe^th,  102  Kv.  300,  43  S.  W.  98  and  note;  Boyd  v.  Spencer,  103 
458,  53  L.R.A.  149.  Oa.  828,  30  S.  E.  841,  68  A  S.  R. 

15.  Louisville  &  N.  R.  Co.  r.  Com-  146;  Aiken  v.  Southern  R.  Co.,  118 
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sidered  not  to  be  the  evidence  of  the  tenns  of  the  contract  of  passage 
and  not  conclusive  of  the  right  to  passage,  but  only  a  token  that  the 
ordinary  contract  impli^  by  law  has  been  entered  into.**  The  same 
principle  would,  of  course,  apply  to  a  transfer  on  a  street  railway,** 
and  such  a  transfer  could  not  be  considered  as  the  contract  between 
the  carrier  and  passenger.*  According  to  this  view  one  who  makes 
a  valid  contract  with  a  carrier  is  entitled  to  passage  according  to  its 
terms,  even  though  the  ticket  or  transfer  given  is  defective  in  failing 
to  express  these  terms.*  While  the  doctrine  just  stated  as  to  the  nature 
and  effect  of  ordinary  passenger  tickets  is  supported  by  considerable 
uutliority,  and  it  is  believed,  by  the  better  reasoning,  there  are  abun- 
dant authorities  to  the  effect  that  as  between  a  passenger  and  the 
carrier's  conductor,  the  passenger's  ticket  or  transfer  is  conclasive 
evidence  of  the  passenger's  right  to  ride,  and  constitutes  the  contract 
between  himself  and  the  carrier.'    This  question  m(M  frequently 


Ga.  118,  44  S.  E,  828,  98  A.  S.  K.  52  S.  W.  872,  76  A.  S.  R.  639,  4ti 

107,  62  L.R.A.  66G;  Bunlitk  r.  Peo-  L.R.A.  614;  Samiielson  v.  State,  116 

pie,  149  III.  600,  36  N.  K.  948,  41  A.  Teiin.  470,  95  S.  W.  1012,  115  A.  S. 

S.  R.  329  and  note,  24  L.R.A.  152;  R.  805;  Wiglitman  v.  Chicago,  etc.. 

.Pittsburgh,  etc.,  R.  Co.  v.  Higgs,  165  R.  Co.,  73  Wis.  169,  40  N.  W.  689, 

Ind.  694,  76  N.  E.  299,  4  L.R.A,(N.S.)  9  A.  S.  R.  778,  2  L.R.A.  185. 

1081;  Louisville,  etc.,  K,  Co.  v.  Nich-  19.  Watson  r.  Louisville,  t'te.,  R. 

olai,  4  Ind.  App.  119,  30  N.  E.  424,  Co.,  104  Tenn.  194,  56  S.  W.  1024, 

51  A.  S.  R.  206  and  note;  Calloway  49  L.H.A.  4.54. 

V.  Mellett,  15  Ind.  App.  366,  44  N.  E.  20.  Garrison  v.  United  R.  &  E.  Co., 

198,  57  A.  S.  R.  238;  Bumham  v.  97  Md.  347,  55  Atl.  371,  99  A.  S.  R. 

Grand  Trunk  Ry.  Co.,  63  Me.  298,  452;  Mon-ill   v.  Minneapolis  St.  R. 

18  Am.  Rep.  220;  Hayes  v.  Wabash  Co.,  103  Minn.  362,  115  N.  W.  395, 

R.  Co.,  163  Mich.  174,  128  N.  W.  123  A.  S.  R.  341;  O'Rourke  v.  Citi- 

217,  31  L.R.A.(N.S.)  229;  Sanden  v.  zens'  St.  R.  Co.,  103  Tenn.  124,  52 

Northern  Pac.  R.  Co.,  43  Mont.  209,  S.  W.  872,  76  A.  S.  R.  639,  46  L.R.A. 

115  Pac.  408,  34  L.R.A.(N.S.)   711  614. 

and  note;  Chollette  v.  Omaha  &  R.  1.  Memphis  St.  R.  Co.  r.  Graves, 

V.  R.  Co.,  26  Neb.  1.59,  41  N.  W.  110  Tenn.  232,  75  S.  W.  729,  100  A. 

1106,  4  L.R.A.  135;  Johnson  v.  Con-  S.  R.  803. 

cord  R.  Corp.,  46  N.  H.  213,  88  Am.  2.  Kriieper  v.  Chicago,  etc.,  R.  Co., 

Dec.  199;  Gordon  v.  Manchester,  etc.  68  Minn.  445,  71  N.  W.  683,  64  A. 

R.  Co.,  52  N.  H.  596,  13  Am.  Rep.  S.  R.  487;  Kansas  Citv,  etc.,  R.  Co. 

97;  Pennsylvania  R.  Co.  v.  Parry,  55  v.  Rilev,  68  Miss.  765,  9  So.  443,  24 

N.  J.  L.  551,  27  Atl.  914,  39  A.  S.  R.  A.  S.  R.  309,  13  L.R.A.  38;  O'Rourke 

654  and  note,  22  L.R.A.  251;  Quimby  v.  Citizens'  St.  R.  Co.,  103  Tenn.  124, 

V.  Vanderbilt,  17  N.  Y.  306,  72  Am.  52  S.  W.  872,  76  A.  S.  R.  639,  46 

Dec.  469  and  note;  Rawson  v.  Penn-  L.R.A.  614;  St.  Louis,  etc.,  R.  Co.  i;. 

sylvania  R.  Co.,  48  N.  Y.  212,  8  Am.  Mackie,  71  Tex.  491,  9  S.  W.  451,  10 

Rep.  543;  Elmore  v.  Sands,  54  N.  Y.  A.  S.  R.  766,  1  L.R.A.  667. 

.512,  13  Am.  Rep.  617;  Dietrich  v.  !>5  A.  S.  R.  468  note;  125  A.  S.  R. 

Pennsylvania  R.  Co.,  71  Pa.  St.  432,  728  note;  5  L.R.A.  818  note. 

10  Am.  Rep.  711;  Norman  r.  South-  3.  Mosher  v.  St.  Louis,  etc.,  R.  Co., 

em  R.  Co.,  65  S.  C.  517,  44  S.  E.  127  V.  S.  .390,  8  S.  CI.  1324,  32  U.  S. 

83,  95  A.  S.  R.  809;  O'Rourke  r.  (L.  ed.)  249;  Rovlan  r.  Hot  Springs 

Citizens'  St.  R.  Co.,  103  Tenn.  124,  R.  Co.,  132  U.  S.  146,  ID  S.  Ct.  50, 
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arises  in  actions  for  wrongful  ejection  of  a  passenger  on  tiUe  ground 
of  defects  in  his  ticket  or  for  want  of  a  ticket,  and  will,  therefore,  be 
treated  at  length  in  considering  the  liability  of  the  carrier  for  eject- 
ing a  passenger  on  such  grounds.*  Tickets  considered  as  contracts 
of  carriage  may  be  general  or  special.  For  instance,  the  carrier  may 
offer  a  ticket  good  upon  certtiin  trains  within  a  specified  time  and  to  he 
used  only  by  the  person  purchasing  it,  and  upon  such  terms  as  are 
embraced  therein ;  such  ticket,  unless  it  is  the  kind  regularly  issued 
to  all  patrons  applying  for  passage,  is  special,  and  must  be  denominated 
as  such.*  And  when  a  passenger  knowingly  accepts  a  ticket  contain- 
ing limitations,  and  imposing  upon  him  certain  duties  to  make  it 
available  for  passage,  he  is  bound  thereby  *  The  ordinary  ticket, 
entitling  the  holder  to  passage,  embraces  within  its  terms  the  duty 
which  the  law  imposes  upon  the  carrier  to  accept  and  carry,  and 
general  rules  and  regulations  of  the  carrier,  and  the  payment  and 
acceptance  of  the  fare  necessary  to  entitle  the  purchaser  to  be  earned. 
All  of  these  elemente  are  ingredient  parts  of  the  contract  evidenced 
by  the  ticket  issued  by  the  carrier  to  the  passenger.'  The  purchaser  of 
such  a  ticket  acquires  only  the  right  to  be  carried  according  to  the 

33  U.  S.   (L.  ed.)   290;  Poulin  v.  waukee,  etc.,  R.  Co.,  54  Wis.  234,  U 

Canadian  Pac.  Ry.  Co.,  52  Fed.  197,  N.  W.  482,  41  Am.  Rep.  23. 

6  U.  S.  App.  298,  3  C.  C.  A.  23.  17  32  A.  S.  R.  531  note;  5  L.R.A.  818 

L.R.A.  800;  Norton  v.  Consolidated  note. 

R.  Co.,  79  Conn.  109,  63  Atl.  1U87,  4.  See  infra,  par.  754  et  seq. 

118  A.  S.  R.  132,  6  Ann.  Cas.  943;  6.  Calloway  v.  Mellett,  15  Ind.  App. 

Calloway  v.  Mellett,  15  Ind.  App.  366,  366,  44  N.  E.  198,  57  A.  S.  R.  238. 

44  N.  E.  198,  57  A.  S.  R.  238  and  6.  Loaisville,  etc.,  R.  Co.  v.  Nich- 

note;  McClure  v.  Philadelphia,  etc.,  R.  olai,  4  Ind.  App.  119,  30  N.  E.  424, 

Co.,  34  Md.  532,  6  Am.  Rep.  345  ;  51  A.  S.  R.  206  and  note;  CaUoway 

Bradshaw  v.  Soath  Boston  R.  Co.,  v.  Mellett,  15  Ind.  App.  366,  44  N. 

135  Mass.  407,  46  Am.  Rep.  481;  E.  198,  57  A.  S.  R.  238.  And  see 

Frederick  v.  Marquette,  etc.,  R.  Co.,  infra,  par,  574. 

37  Mich.  342,  26  Am.  Rep.  531 ;  Van  7.  CaUoway  v.  Mellett,  15  Ind.  App.' 

Dusan  v.  Grand  Trunk  Rv.  Co.,  97  366,  44  N.  E.  198,  57  A.  S.  R.  238; 

Mich.  439,  56  N.  W.  848,  37  A.  S.  R.  Burnham  v.  Grand  Trunk  Ry.  Co., 

354;  Shelton  v.  Erie  R.  Co.,  73  N.  63  Me.  298,  18  Am.  Rep.  220;  Scare 

J.  L.  558,  66  Atl.  403,  118  A.  S.  R.  v.  Eastern  R.  Co.,  14  Allen  (Mass.) 

704,  9  Ann.  Cas.  883,  9  L.R.A.(N.S.)  433,  92  Am.  Dec.  780;  Johnson  v. 

727;  Townsend  v.  New  York  Cent.,  Concord  R.  Corp.,  46  N.  H.  213,  88 

etc.,  B.  Co.,  56  N.  Y.  295,  15  Am.  Am.  Dec.  199  and  note;  Pennsylvania 

Rep.  419;  Kent  v.  Baltimore,  etc.,  R.  R.  Co.  r.  Parry,  55  N.  J.  L.  551,  27 

Co.,  45  Ohio  St.  284,  12  N.  E.  798,  Atl.  914,  39  A.  S.  R.  654  and  note, 

4  A.  S.  R.  539  and  note;  Jerome  v.  22  L.R.A.  251;  Dietrich  v.  Pennsyl- 

Smith,  48  Vt.  230,  21  Am.  Rep.  125;  vania  R.  Co.,  71  Pa.  St.  432,  10  Am. 

MeKay  v.  Ohio  River  Ry.  Co.,  34  Rep.  711;  Church  v.  Chicago,  etc.,  R. 

W.  Va.  65, 11  S.  E.  737,  26  A.  S.  R.  Co.,  6  S.  D.  235,  60  N.  W.  854,  26 

913,  9  LJt.A.  132;  Torton  v.  Mil-  L.R.A.  616. 
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custom  of  the  road.'  The  operation  and  effect  of  a  ticket  sold  over 
&  connecting  line  is  treated  elsewhere  in  this  title .• 

563.  Transferability  of  Tickets. — In  the  absence  of  terms  render- 
ing a  nulroad  ticket  nonassignable;  it  passes  from  one  person  to  an- 
other by  delivery  without  affecting  its  validity  or  the  right  to  use 
it  for  tranfi|K>rtation,^*  and  a  person  holding  a  first  class  ticket  is 
entitied  to  the  rights  of  a  passenger,  although  the  ticket  was  in  fact 
issued  to  another  and  delivered  by  the  latter  to  him.^'  A  round  trip 
excursion  ticket  used  by  the  buyer  thereof  in  traveling  to  the  place 
named  therein,  and  then  sold  and  transferred  to  another  person,  in 
the  absence  of  any  restrictions  in  the  original  contract  of  sale  is  valid 
in  the  hands  of  the  holder,  and  entitles  him  to  a  return  passage.*' 
So,  also,  it  has  been  held  that  each  portion  of  a  "coupon  ticket"  issued 
by  a  railroad  company  for  itself  and  also  as  agent  for  other  lines  to 
be  passed  over  is  a  separate  contract  so  far  as  to  be  transferable,  al- 
though the  ticket  is  sold  at  a  reduced  rate,  where  there  are  no  words 
of  limitation  or  restriction  thereon  as  to  the  person  entitled  to  use  it." 
A  railroad  ticket,  if  unlimited  as  to  the  person  entitled  to  use  it,  if 
bought  in  good  faith  and  not  for  the  mere  purpose  of  speculation,  or 
of  obtaining  evidence  to  support  a  contemplated  lawsuit,  is  complete 
evidence  of  a  contract,  and  the  holder,  whose  right  is  not  otherwise  im- 
pugned, is  not  required  to  ride  personally  over  the  route  in  order  to 
justify  the  bringing  of  an  action.  The  requirement  that  the  pur- 
chaser shall  himself  ride  would  destroy  the  transferability  of  the 
contract,  and  materially  detract  from  its  value  in  the  hands  of  the 
purchaser.**  An  express  restriction  in  a  passenger  ticket  against 
transfer  is  unquestionably  valid.*'  A  carrier  may  sell  nontransferable 
round  trip,  reduced  rate  excursion  tickets,  and  the  condition  of  non- 
transferability and  forfeiture  embodied  therein  is  not  only  binding 
upon  the  original  purchaser,  but  upon  any  one  who  acquires  such  a 
ticket  and  attempts  to  use  the  same  in  violation  of  its  terms.'*  Such 
a  restriction  is  valid  as  to  commutation  tickets,  or  coupons  of  a  through 
ticket  over  different  roads,*^  and  also  as  to  mileage  tickets,  or  tickets 

8.  MeRae  v.  Wilnungton,  etc.,  B.  13.  Mi^ols  v.  Southem  Fac.  Co., 
Co.,  88  N.  C.  526,  43  Am.  Rep.  745.  23  Ore.  123,  31  Pac  296,  37  A.  S.  R. 

9.  See  M/ra,  par.  779-782.  664,  18  LJt.A.  55  and  note. 

10.  Speneer  v.  Lovejoy,  96  -Oa.  657,  14.  Penasylvania  Co.  v.  O'Connell, 
23  S.  E.  836,  51  A.  S.  R.  152  and  84  Ohio  St.  218,  95  N.  E.  773,  Ann. 
note;  Pennsyh-ania  Co.  v.  O'Connell,  Gas.  1912C  540. 

84  Ohio  St.  218,  95  N.  E.  773,  Ann.  15.  Post  v.  Chicago,  etc.,  R.  Co., 
Cas.  1912C  540.  •        14  Neb.  110,  15  N.  W.  225,  45  Am. 

11.  Denver,  etc.,  R.  Co.  v.  Derry,  Rep.  100. 

47  Colo.  584,  108  Pac.  172,  27  L.RA.  16.  Bitterman  v.  Louisville,  etc.,  R. 

(N.S.)  761.  Co.,  207  IT.  S.  205,  28  S.  Ct.  91,  52 

12.  Carsten  v.  Northern  Pae.  B.  Co.,  U.  S.  (L.  ed.)  171,  12  Ann.  Cas.  693. 
44  Minn.  454,  47  X.  W.  49,  20  A.  S.  18  L.R.A.  55  note. 

R.  589,  9  L.R.A.  688.  17.  18  L.R.A.  55  note. 
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good  for  a  specified  number  of  trips,'*  and  a  provision  that  a  violation 
of  such  restrictions  shall  operate  as  a  forfeiture  of  the  ticket  is  en- 
fo"ceable."  A  regulation  of  a  railroad  company  providing  for  cheaper 
rates  of  fare  between  certain  points,  provided  the  ticket  is  used  alone 
by  the  person  purchasing  the  same,  is  reasonable  and  proper.  It 
gives  the  purchaser  the  benefit  of  lower  rates,  while  the  railroad  com- 
panies, being  ad\'ised  of  what  tickets  have  been  sold  and  their  char- 
acter, are  enabled  without  inconvenience  to  provide  the  necessary 
means  of  transportation.***  The  invalidity  of  a  nontransferable  ticket 
in  the  hands  of  an  assignee  does  not,  however,  give  the  conductor  of 
a  train  the  right  to  retain  it  without  allowing  the  passenger  to  ride 
upon  it.i 

564.  Injunction  against  Dealing  in  Nontransferable  Tickets, — The 
authorities  are  almost  unanimous  in  holding  that  a  carrier  of  pas- 
sengers issuing  nontransferable  tickets  at  a  reduced  rate  is  entitled  to 
an  injunction  against  persons  buying  up  the  return  coupons  and  sell- 
ing them  again,  both  as  to  oulwtanding  nontransferable  tickets  and 
also  as  to  those  to  be  issued  in  the  future.*  While  conceding  this  to 
be  the  general  rule,  the  courts  have  sometimes  refused  to  apply  it  to 
all  tickets  to  be  is.suod  in  the  future,  and  have  held  that  brokers  may 
be  enjoined  from  dealing  in  nontransferable  railroad  tickets  which 
are  not  issued  at  the  time  the  decree  is  entered,  so  far  as  the  issuance 
of  the  tickets  has  been  announced  and  they  have  been  offered  for  sale, 
so  that  the  right  to  deal  in  them  presents  a  live  question,  but  have 
considered  that  to  enjoin  dealing  in  such  tickets  as  miglit  thereafter 
be  issued  as  occasion  might  demand  savors  of  action  appropriate  to  the 
legislative  branch  ratlier  than  to  the  judicial  department  of  the  state 
government.'  The  courts  have  in  a  few  instances  refused  to  enjoin 
ticket  brokers  fi'om  buying  and  selling  nontransferable  tickets  on  the 
ground  that  so  long  as  the  railroad  companies  had  the  right  to  refuse 
to  accept  such  tickets  when  presented  by  one  not  the  original  pur- 
chaser, there  was  no  ground  for  the  interference  of  the  court,  as  the 
court  would  not  presume  that  any  one  would  defraud  the  company, 

18.  Baltiraoi-c,  etc.,  R.  Co.  v.  Kvaiis,  2.  Bitterman  v.  Louisville,  etc.,  R. 
109  Ind.  410,  82  N.  E.  773,  14  L.R.A.  Co.,  207  U.  S.  205,  28  S.  Ct.  91,  52 
(N.S.)  :m  and  note.  U.  S.  (L.  ed.)  171,  12  Ann.  Cas.  693 

18  L.R.A.  55  note.  and  note;  Kirby  r.  Union  Pae.  R.  Co.. 

19.  Baltimore,  etc.,  R.  Co.  v.  E\  anR,  51  Colo.  509,  119  Pae.  1042,  Ann.  Cas. 
169  Ind.  410,  82  N.  E.  773,  14  L.R.A.  1918B  461  and  note;  Sclmbach  v. 
(N.S.)  368.  McDonald,  179   Mo.   163,  78  S.  W. 

20.  Post  V.  Chicago,  etc.,  R.  Co.,  14  1020,  101  A.  S.  R.  452,  65  L.R.A. 
Neb.  110,  15  N.  W.  225,  45  Am.  Rep.  136. 


1.  Post  V.  Chicago,  etc.,  R.  Co.,  14  3.  Lytle  tj.  Galveston,  etc.,  R.  Co., 
Neb.  110,  15  N.  W.  225,  45  Am.  Rep.  100  Tex.  292,  99  S.  W.  396, 10  L.R.A. 


100. 


10  L.R.A.(N.S.)  437  note. 


100. 


(N.S.)  437  and  note. 


18  L.R.A.  56  note. 
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and  further,  that  it  would  cost  the  company  no  more  to  carry  one 
person  than  another,  and  that  it  could  not  be  prejudiced  ot  defrauded 
by  the  transfer  of  such  ticket.* 

565.  Validity  of  Provisions  of  Tickets  Generally. — ^In  accordance 
with  the  right  of  a  carrier  to  moke  such  reasonable  rules  and  regula- 
tions for  the  control  of  its  business  as  may  be  necessary,^  the  carrier 
unquestionably  has  the  right  to  insert  such  stipulations,  conditions 
and  restrictions  as  it  may  see  fit  in  the  ticket  evidencing  the  contract 
of  carriage  between  itself  and  the  passenger,  provided  they  are  not 
unreasonable  and  not  prohibited  by  law  or  public  policy,*  and  the  pas- 
senger availing  himself  of  the  ticket  will  be  bound  by  such  stipulations, 
conditions  and  restrictions,  at  least  where  he  has  actual  knowledge  of 
them.'  So,  a  person  riding  upon  a  pass  which  contains  certain  con- 
ditions with  which  the  passenger  refuses  to  comply  thereupon  ceases 
to  be  a  passenger,  if  the  conductor  so  elects.®  It  is  equally  well  estab- 
hshed,  however,  that  no  provision  contained  in  a  railway  ticket, 
whether  expressly  or  impliedly  accepted  by  a  passenger,  is  binding 
upon  him,  unless  it  is  a  just  and  reasonable  one  in  the  eye  of  the 
law.*  Thus  conditions  on  tickets  or  transfer  slips,  that  in  case  of 
controversy  with  the  carrier's  conductor  about  such  ticket  or  transfer, 
and  its  refusal,  the  passenger  shall  pay  the  regular  fare  and  rely  upon 
the  carrier  to  rectify  the  error,  if  any,  have  often  been  held  unreason- 
able and  void  as  placing  the  entire  burden  of  the  controversy  upon 
the  wronged  passenger  and  none  upon  the  wrongdoing  carrier.**  So 
a  condition  printed  on  the  back  of  a  transfer  check  issued  by  a  street 
railway  company,  requiring  the  passenger  to  examine  the  date,  time, 
and  direction  indicated  by  the  conductor's  punch  marks,  and  see  that 
they  are  correct,  has  been  deemed  to  be  unreasonable  and  void,  on  the 
ground  that  a  passenger  is  not  bound  to  verify  the  act  of  the  conductor 
in  issuing  a  transfer.**  Conditions  on  the  back  of  a  void  pass  are 
without  effect  upon  the  rights  of  the  person  who  is  attempting  to  use 


4.  10  L.R.A.(N.S.)  438  note;  12 
Ann.  Cas.  701  note. 

5.  See  supra,  par.  504,  515. 

6.  Baltimore.  eU:,  R.  Co.  v.  Evans, 
169  Ind.  410.  82  N.  E.  773,  14  L.R.A. 
(N.S.)  368;  Norman  v.  Southern  R. 
Co.,  65  S.  C.  517,  44  S.  E.  83,  95 
A.  S.  R.  809. 

7.  Sanden  v.  Northern  Pac.  R.  Co., 
43  Mont.  209,  115  Pac.  408,  34  L.R.A. 
(N.S.)  711  and  note.  And  see  infra, 
par.  574. 

8.  2  L.R.A.  166  note. 

9.  Cherry  t;.  Chicago,  etc.,  R.  Co., 
191  Mo.  489,  90  S.  W.  381,  109  A. 


S.  R.  830  and  note,  2  L.R.A.(N.S.) 
695. 

10.  Illinois  Cent.  R.  Co.  v.  Gorti- 
kov,  90  Mias.  787,  45  So.  363,  122  A. 
S.  R.  324,  14  L.R.A.(N.S.)  464;  Cher- 
ry V.  Chicago,  etc.,  R.  Co.,  191  Mo. 
489,  90  S.  W.  381,  109  A.  S.  R.  830 
and  note,  2  L.R.A.(N.S.)  695  and 
note;  O'Rourke  v.  Citizens'  St.  R.  Co., 
103  Tenn.  124,  52  S.  W.  872,  76  A. 
S.  R.  639,  46  L.R.A.  614. 

11.  Morrill  v.  Minneapolis  St.  R. 
Co.,  103  Minn.  362,  115  N.  W.  395, 
123  A.  S.  R.  341;  O'Rourke  v.  Citi- 
zens' St.  R.  Co.,  103  Tenn.  124,  52 
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it  for  transportation.^*  The  question  of  the  validity  of  stipulations 
in  a  ticket  or  pass  exempting  the  carrier  from  liability  is  treated 
elsewhere  in  this  title.** 

566.  Limitation  as  to  Time. — ^It  seems  at  first  to  have  been  doubted 
whether  it  was  competent  for  a  passenger  carrier  to  enter  into  a  con- 
tract  limiting  the  time  within  which  the  holder  of  a  ticket  should  avail 
himself  of  the  right  to  use  it,  but  the  doubt  has  been  definitely  solved 
in  favor  of  the  contract.  A  passenger  riding  on  a  ticket  limited  as  to 
the  time  within  which  it  may  be  used,  is  bound  by  the  terms  of  the 
contract  he  has  made  in  that  regard,  and  he  cannot  wait  until  the 
ticket  has  expired  by  its  own  limitation,  and  still  be  entitled  to  ride 
by  virtue  of  it,  especially  where  there  is  a  reduction  in  fare  constitut- 
ing a  consideration  for  such  contract.^*  A  provision  that  a  com- 
mutation ticket  shall  not  be  good  after  a  certain  time  is  valid,  and 
such  ticket  will  not  entitle  the  holder  to  passage  after  the  expiration 
of  the  specified  time,  although  the  mileage  represented  by  the  ticket 
has  not  been  traveled.**  It  has  been  held,  however,  that  to  limit  a 
general  ticket  for  passage  on  a  railroad,  for  which  full  price  is  paid, 
to  the  date  on  which  it  is  sold,  there  must  be  an  express  contract  based 
upon  a  consideration,  or  the  alternative  must  be  given  the  purchaser 
to  have  a  full  and  unlimited  ticket.**  The  general  rule  as  to  the 
validity  of  restrictions  on  the  time  of  use  in  railroad  tickets  presup- 
pose the  absence  of  any  statutory  provision  to  the  contrary,  and  such 
limitation  is,  of  course,  inoperative  in  those  jurisdictions  where  the 

S.  W.  872,  76  A.  S.  R.  639,  46  L.R.A.  Boston,  etc.,  R.  Co.  v.  Proetor,  1  Al- 

614.  ien  (Mass.)  267,  79  Am.  Dec.  729  and 

12.  McNeill  v.  Durham,  etc.,  R.  Co.,  note;  Lillis  v.  Si.  Louis,  etc.,  R.  Co., 
135  N.  C.  682,  47  S.  E.  765,  67  L.R.A.  64  Mo.  464,  27  Am.  Rep.  255 ;  Brian 
227.  V.  Oregon  Short  Line  R.  Co.,  40  Mont. 

13.  See  infra,  par.  665,  666.  109,  105  Pac.  489,  20  Ann.  Cas.  311 

14.  Little  Rock,  etc.,  R.  Co.  v.  Dean,  and  note,  25  L.R.A.(N.S.)  459;  Post 
43  Ark.  529,  51  Am.  Rep.  584;  El-  «.  Chicago,  etc.,  R.  Co.,  14  Neb.  110, 
liott  V.  Southern  Pac.  Co.,  145  Cal.  15  N.  W.  225,  45  Am.  Rep.  100; 
441,  79  Pac.  420,  68  L.R.A.  393;  Pen-  Johnson  v.  Concord  R.  Corp.,  46  N. 
nington  v.  Illinois  Cent.  R.  Co.,  252  H.  213,  88  Am.  Dec.  199;  Shelton  v. 
m.  584,  97  N.  E.  289,  37  L.R.A.(N.S.)  Erie  R.  Co.,  73  N,  J.  L,  558,  66  Atl. 
983;  Calloway  «.  Mellett,  15  Ind.  A  pp.  403,  118  A.  S.  R.  704,  9  Ann.  Cas. 
366,  44  N.  E.  198,  57  A.  S.  R.  238;  883,  9  L.R.A.(N.S.)  727;  Elmore  v. 
Trezona  v.  Chicago,  Q.  W.  Ry.  Co.,  Sands,  54  N.  Y.  512,  13  Am.  Rep. 
107  la.  22,  77  N.  W.  486,  43  L.R.A.  617;  Gulf,  etc.,  R.  Co.  v.  Looney,  85 
136;  "Walker  v.  Price,  62  Kan.  327,  Tex.  158,  19  S.  W.  1039,  34  A.  S.  R. 
62  Pac.  1001,  84  A.  S.  R.  392;  Free-  787,  16  L.R.A.  471. 

man  v.  Atchison,  etc.,  R.  Co.,  71  Kan.  9  L.R.A.  688  note. 

327,  80  Pac.  592,  6  Ann.  Cas.  118  and  15.  LiUis  v.  St  Louis,  etc.,  R.  Co., 

note;  Coburn  v.  Morgan's  L.  &  T.  R.  64  Mo.  464,  27  Am.  Rep.  255. 

Co.,  105  La.  398,  29  So.  882,  83  A.  S.  16.  Louisville,  etc.  R.  Co.  v.  Turner, 

R.  242;  Keeley  c.  Boston,  etc.,  R.  Co.,  100  Tenn.  213,  47  S.  W.  223, 43  Lil^ 

67  Me.  163,  24  Am.  Rep.  19  and  note;  140. 
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time  for  which  a  ticket  shall  be  good  is  prescribed  by  statute."  A 
ticket  which  contains  no  limitation  as  to  time,  either  on  its  face  or  by 
reason  of  a  regulation  of  the  railroad  company,  may  ordinarily  be 
used  at  any  time  within  the  period  iixed  by  the  statute  of  limitations.^* 
567.  Reasonableness  of  Limitation,  and  Facilities  Afforded  for 
Compliance. — It  has  been  frequently  said,  in  effect,  that  a  limitation 
as  to  the  time  within  which  the  passage  contracted  for  must  be  made 
must,  in  view  of  all  the  facts  and  circumstances  existing  at  the  time 
the  contract  is  entered  into,  be  reasonable,  and  must  be  such  as  to 
allow  the  holder  of  the  ticket  by  the  use  of  reasonable  diligence  to 
make  the  journey  contemplated,  and  that,  if  it  be  unreasonable,  the 
passenger,  availing  himself  of  the  first  opportunity  to  coinplete  his 
Journey,  may  so  complete  it  under  the  contract,  although  the  time 
stipulated  therein  has  expired.'*  Such  ticket  is  subject  to  the  implied 
condition  that  the  train  shall  make  the  passage  within  that  time,  or, 
in  other  words,  that  the  carrier  shall  perform  its  obligation  The 
carrier  must  afford  the  purchaser  of  such  ticket  the  necessary  facilities 
for  accomplishing  his  journey  within  the  stipulated  time,  and  upon 
his  failure  to  do  so,  it  is  not  in  position  to  treat  the  contract  of  car- 
riage as  forfeited,  and  demand  a  repayment  of  fare  for  the  same 
passage,'  at  least  if  the  ticket  holder  avails  himself  of  the  first  oppor- 
tunity to  complete  his  journey  after  the  expiration  of  the  time  limited.* 
Thus  where  a  railway  ticket  over  connecting  lines  is  limited  to  a 
specified  number  of  days,  the  last  day  falling  on  Sunday,  and  the  last 
line  runs  no  train  on  that  day,  the  passenger  is  entitled  to  passage  on 
the  next  day.*  So  the  purchaser  of  a  round-trip  return  ticket,  good 
only  on  the  day  of  its  issuance,  is  entitled  to  return  on  the  only  train 
running  that  day,  although  it  is  not  scheduled  to  stop  at  the  station 
where  the  ticket  is  sold.  His  expulsion  from  such  train  is  wrongful 
and  he  is  entitled  to  recover  punitory  damages  therefor.*  If  a  person 
purchases  a  railroad  ticket  containing  two  thousand  miles  of  passenger 

17.  Freeman  v.  Atchison,  etc,  B.  489,  20  Ann.  Cas.  311  and  note,  25 
Co.,  71  Kan.  327.  80  Pac.  592,  6  Ann.  LJl.A.(N.S.)  439. 

Cas.  118  and  note ;  Carpenter  v.  Grand  20.  Qulf ,  etc.,  R.  Co.  v.  Looney, 

Trunk  Ry.  Co.,  72  Me.  388,  39  Am.  85  Tex.  1.'58,  19  S.  W.  1039,  34  A. 

Rep.  340.                   •  S.  R.  787  and  note,  16  L.R.A.  471. 

20  Ann.  Cas.  316  note.  1.  Little  Rock,  etc.,  R.  Co.  v.  Dean, 

18.  Boyd  D.  Spencer,  103  Ga.  828,  43  Ark.  529,  51  Am.  Rep.  584. 

30  S.  E.  841,  68  A.  S.  R.  146;  Free-  2.  Little  Rock,  etc.,  R.  Co.  v.  Dean, 
man  v.  Atchison,  etc.,  B.  Co.,  71  Kan.  43  Ark.  529,  51  Am.  Rep.  584  ;  Stone 
327,  80  Pac.  592,  6  Ann.  Cas.  118.       v.  Chicago  &  N.  W.  R.  Co.,  47  la. 

19.  Elliott  II.  Southern  Pac.  R.  Co.,  82,  29  Am.  Rep.  458. 

145  Cal.  441,  79  Pac.  420,  68  L.R.A.      3.  Little  Rock,  etc.,  R.  Co.  v.  Dean, 
393;  Freeman  v.  Atchison,  etc.  B.  Co.,  43  Ark.  529,  51  Am.  Rep.  584. 
71  Kan.  327,  80  Pac.  592,  6  Ann.  Cas.      4.  Illinois  Central  R.  Co.  v.  Harris, 
118  and  note;  Brian  v.  Oregon  Short  81  Miss.  208,  32  So.  309,  95  A.  S. 
Line  R.  Co.,  40  Mont.  109,  105  Pac.  R.  466  and  ntrte,  59  L.R.A.  742. 
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transporliition,  and  it  is  limitedj  though  by  mistake,  to  expire  on  the 
day  of  issue,  such  limitation  is  necessarily  void ;  and  the  purchaser  Is 
not  compelled  to  stand  upon  tlte  contract  as  written  in  the  ticket,  uor 
to  have  the  mistake  reformed  in  equity,  before  he  can  ride  upon  the 
ticket,  and  insist  that  tlie  carrier  shall  perform  it  as  it  should  have 
been  written,  or  pay  damages  for  a  failure  t-o  do  so.*  While  the  gen- 
eral rule  is  as  just  stated,  there  are  cases  which  distinguish  between 
tickets  for  a  single  trip  and  round  trip  tickets  and  hold  that  the  in- 
ability or  refusal  of  the  carrier  selling  a  limited  round  trip  ticket  to 
perform  its  contract  to  carry  the  holder  on  his  return  journey  within 
the  prescribed  limit  of  the  ticket  will  not  extend  the  time  within  which 
the  holder  may  use  such  ticket,  and  that  his  remedy  is  by  action  for 
breach  of  contract.  It  has  been  so  held  though  the  holder  was  pre- 
vented from  using  the  return  portion  of  his  ticket  because  of  a  strike, 
or  even  though  the  carrier,  at  the  time  of  selling  the  ticket,  fraudulent- 
ly concealed  facts  which  would  prevent  the  carrying  of  the  passenger 
on  his  return  trip  w^ithin  the  time  limited.*  If  the  passenger  is  to  be 
transported  over  connecting  lines,  but  is  delayed  upon  one  of  them 
without  his  fault  so  that  he  cannot  finish  his  journey  within  the  time 
designated,  he  does  not  lose  his  right  to  be  carried  to  his  destination, 
and  if  ejected  from  his  train  by  a  carrier,  though  not  the  one  by  whose 
fault  his  delay  occurred,  may  recover  damages  therefor,  provided  his 
ticket  was  evidence  of  a  joint  undertaking  on  the  part  of  all  the  lines 
of  railway  over  which  it  was  necessary  for  him  to  travel.'  If,  however, 
the  time  within  which  a  passenger  may  use  a  coupon  ticket  over  con- 
necting lines  is  limited  therein,  and  each  of  the  coupons  is  the  separate 
contract  of  the  line  to  which  it  relates,  it  need  not  be  honored  unless 
presented  within  the  time  designated,  though  the  pa.ssenger  com- 
mences his  journey  at  the  earliest  time  possible  and  his  delay  is  owing 
to  the  fault  of  one  of  the  connecting  lines.  Plis  remedy  is  against  the 
line  through  whose  fault  he  was  not  transported  in  time.* 

56S.  What  Constitutes  Compliance  vith  Limitation. — Where  a 
ticket  is  conditioned  as  to  the  time  in  which  it  must  be  used  it  is 
usually  held  that  such  condition  is  complied  with  when  the  journey 
is  commenced  within  the  time  limited,  although  such  time  may  expire 
before  the  actual  completion  thereof.*    If  the  holder  of  the  ticket 

5.  Krueger  r.  Chicago,  etc.,  R.  Co.,  Co.,  40  Mont.  109,  105  Pae.  489,  20 
68  Minn.  445,  71  N.  \V.  mi.  64  A.  S.  Ann.  Gas.  311  anil  note.  2u  L.R.A. 
R.  487  and  note.  (N.S.)  439;  Giiif.  elc,  K.  Co.  v.  Loon- 

6.  Elliott  r.  Southern  Pac.  Co.,  145  ey,  85  Tex.  158,  19  S.  \V.  1039,  34 
Cal.  441,  79  Pac.  420,  68  L.R.A.  393.  A.  S.  R.  787,  16  L.R.A.  471. 

7.  Gulf,  etc.,  R.  Co.  v.  Looney,  85  9.  Lundy  v.  Central  Pac.  R.  Co., 
Tex.  158,  19  S.  W.  1039,  34  A.  S.  R.  66  Cal.  191,  4  Pac.  1193,  56  Am.  Rep. 
787,  16  L.R.A.  471;  and  see  Lundy  v.  100;  Cleveland,  etc.,  R.  Co.  v.  Kinslev 
Central  Pac.  R.  Co.,  66  Cal.  191,  4  27  Ind.  App.  135,  60  N.  E.  169.  87 
Pac.  1193,  56  Am.  Rep.  100.  A.  S.  R.  245;  Brian  r.  Oregon  Shori 

8.  Brian  v.  Oregon  Short  Line  R.  Line  R.  Co.,  40  Mont.  109,  105  Pac 
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«nters  upon  his  journey  before  midnight  of  the  day  on  which  the 
ticket  expires,  and  presents  it  to  the  conductor  for  passage,  it  is  used 
within  the  meaning  of  the  contract,  and  the  holder  will  be  entitled  to 
be  carried  to  his  destination,  although  it  cannot  be  reached  on  such 
■day.^**  But  even  tJiough  the  purchaser  commences  a  journey  before 
the  expiration  of  the  time  limit,  he  is  not  entitled  to  tran:?portation  on 
the  ticket,  where,  through  his  own  act,  he  breaks  the  passage  and 
thereby  so  delays  the  completion  of  his  journey  that  he  cannot  reach 
his  destination  until  the  expiration  of  the  time  limit. In  the  case 
of  tickets  over  connecting  lines  mentioned  in  coupons  attached,  con- 
ditioned for  use  within  a  certain  period,  or  "on  or  before*'  a  certain 
date,  the  holder  of  such  ticket  is  not  required  to  make  a  continuous 
trip  from  the  starting  point  to  the  place  of  destination.  AH  that  can 
be  demanded  of  him  is  that  he  make  a  continuous  trip  under  each 
coupon  within  the  time  limited ;  that  is,  when  he  starts  on  his  journey 
over  any  one  of  the  connecting  lines  he  is  bound  to  continue  with- 
out stop  to  the  point  on  that  line  named  in  his  coupon.**  Where 
it  is  intended  that  the  journey  on  such  a  ticket  must  be  continuous 
from  its  commencement  to  its  termination  or  must  be  actually  com- 
pleted within  the  time  prescribed,  such  intention  must  be  plainly  ex- 
pressed.'* If  the  holder  of  a  round  trip  ticket  starts  on  his  return 
within  the  time  therein  limited,  but  stops  at  an  intermediate  station 
to  change  cars  to  another  division  of  the  railroad,  and  while  he  there 
waits  for  the  train  his  ticket  expires,  he  is  entitled  to  continue  his 
journey,  and  may  hold  the  railway  company  liable  for  denying  him 
admission  to  its  train.'*  In  Canada,  however;  the  rule  seems  to  be  that 
the  whole  journey  must  be  completed  within  the  time  limited,  unless 
the  company  by  its  own  acts  rendered  it  impossible  to  complete  the 
journey  within  such  time.'* 

569.  Time  and  Place  of  Use  of  Street  Car  Transfer.— -The  right  of 
a  street  car  company  reasonably  to  limit  the  time  within  which  a 

489,  20  Ann.  Cas.  311,  25  L.R.A.  eer  v.  Lovejov,  96  Ga.  657,  23  S.  E. 
(N.S.)  459;  Auerbach  v.  New  York  836,  51  A.  S.  R.  152  and  note;  Cherry 
Gent.  &  H.  R.  R.  Co.,  89  N.  Y.  281,  v.  Cliicago,  etc.,  K.  Co.,  191  Mo.  489, 

42  Am.  Rep.  290;  Gulf,  etc.,  R.  Co.  90  S.  W.  381,  109  A.  S.  R.  830,  2 
V.  Henry,  84  Tex.  678,  19  S.  870,  L.R.A.(N,S.)  695;  Auerbacli  v.  New 
16  L.R.A.  318.  York  Cent,  etc.,  R.  Co.,  89  N.  Y.  281, 

10.  Brian  t.  Oregon  Short  Line  R.  42  Am.  Rep.  290.  And  see  supra, 
Co.,  40  Moot.  109.  105  Pac.  489,  20  par.  534. 

Ann.  Cas.  311,  25  L.R.A.(N.S.)  459.  13.  Auerbach  r.  New  York  Cent., 

16  L.R.A.  471  note.  etc.,  R.  Co.,  89  N,  Y.  281,  42  Am.  Rep. 

11.  Gulf,  etc.,  R.  Co.  V.  Henry,  84  290. 

Tex.  678,  19  S.  W.  870,  16  L.R.A.  14.  Cleveland,  etc..  R.  Co.  r.  Kios- 

318.  ley,  27  Ind.  Api>.  135,  60  N.  E.  169, 

6  Ann.  Cas.  122  note.  87  A.  S.  R.  245  and  note. 

12.  Little  Rock,  etc.,  R.  Co.  v.  Dean,  15.  16  L.R.A.  471  note. 

43  Ark.  529,  51  Am.  Rep.  584;  Spen- 
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transfer  check  must  be  used  is  well  established  by  the  authorities.** 

at  least  in  the  absence  of  any  charter,  ordinance,  or  contract  (ibliga- 
tion  on  the  part  of  the  company  to  malce  such  transfer,''  but  some 
cases  are  more  strict  tlian  others  in  the  enforcement  of  such  a  regu- 
lation.** According  to  some  decisions  the  fact  that  the  time  within 
which  a  transfer  may  be  used  expires  through  the  failure  of  the 
railway  company  to  run  cars  frequently  enough,  does  not  make  the 
transfer  good,  and  a  passenger  presenting  it  may  lawfully  be  ejected 
from  the  car  if  he  refuscfi  to  pay  another  fare,**  but  there  is  also 
authority  to  the  effect  tliat,  if  the  passenger  lakes  the  first  car 
which  passes  the  point  of  transfer,  even  though  the  limit  within  which 
the  transfer  i«  receivaljle  has  expired,  he  may  have  an  action  against 
the  company  for  being  ejected  fram  such  car  for  refusal  to  pay 
another  fare.™  It  has  been  held,  however,  that  a  street  car  company 
has  no  right  to  require  a  passenger  to  use  a  transfer  within  a  specified 
time  if  the  cara  do  not  stop  for  liim  because  they  are  crowded,  or  if 
there  is  no  room  on  the  cars  which  do  stop  within  such  time.  So, 
also,  the  right  of  a  street  car  <'ompany  to  require  a  passenger  to  board 
a  second  car  at  the  point  indicated  in  his  transfer  has  often  been 
upheld.* 

570.  Designation  of  Conveyance,  Route,  and  Direction. — A  stipu- 
lation in  a  ticket  restricting  it#>  use  to  a  particular  conveyance  or 

conveyances  is  valid,  and  the  passenger  cannot  demand  transporta- 
tion on  other  than  the  designated  conveyances,*  but  a  regulation 
by  a  railway  ctunpnny,  restricting  the  holder  of  a  certain  clas.«  of 
tickets  to  .special  trains,  nothing  of  the  kind  appearing  on  the  tickets, 
will  not  justify  the  expulsion  of  the  holder  of  such  a  ticket  fW)ra 
the  regular  trains,  he  having  taken  passage  thereon  without  knowledge 
of  the  regulation.*  Where  a  pa.ssenger  on  a  street  car,  entitled  to  a 
transfer  check  good  for  a  continuous  passage  over  any  connecting 
or  crossing  line,  applies  for  nnd  accepts  a  transfer  ticket  for  one 
of  several  continuous  or  cros-iiiig  lines,  plainly  marked  and  designate!, 
he  will  be  limited  to  the  line  so  selected,  but  where  the  route 
designated  is  not  m  limited  but  is  equally  applicable  to  several  lineM, 

16.  Garrison  v.  Uiiiled  Ji.  &  K.  (^o.,  20.  Heffroii  v.  Detroit  City  R.  Co., 
97  Md.  347,  5;)  Atl.  :{71,  9!)  A.  S.  R.  !)2  Mich.  406,  52  N.  \V.  802.  :}1  A.  S. 
452;  Heflfron  v.  Detroit  City  R.  Co.,  K.  601,  16  L.K.A.  34r>. 

92  Mich.  40G,  52  N.  AV.  802.  31  A.  1.  8  L.R.A.(N.S.)  287,  288  note. 

S.  R.  601,  16  L.R.A.  ;i4r).  2.  Callowav  v.  Mellett,  15  Iiul.  Ai.p. 

8  L.R.A.(N.S.)  287  note.  ;m6,  44  N.  K.  li)8,  57  A.  S.  R.  2;J8; 

17.  Heffron  v.  Detroit  Citv  R.  Co.,  Keoley  v.  Bosloii,  vU-.,  R.  Co.,  07  Me. 
92  Mich.  406,  52  N.  \V.  802,' 31  A.  S.  103.  24  Am.  IJep.  19;  MoRae  v.  Wil- 
R.  601,  16  L.R.A.  SA:*.  iiiiiigtoii,  etc.,  R.  Co.,  88  N.  C.  52G, 

18.  8  L.R.A.(N.8.)  288  note.  43  Am.  Rep.  745. 

19.  Garrison  v.  United  Railways  &  3.  Maroney  r.  Old  Colony,  etc.,  R. 
Electric  Co.,  07  Md.  347,  55  Atl.  371,  Co.,  100  Mass.  153,  8  Am.  Rei).  305. 
90  A.  S.  R.  452  and  note. 
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he  will  be  entitled  to  be  transported  over  either^  A  carrier  may, 
by  the  wording  of  the  ticket,  restrict  the  direction  in  which  the 
holder  is  entitled  to  travel,  and  when  such  wording  entitles  him  to 
travel  from  one  named  point  to  another,  he  is  not  entitled  to  a  pas- 
sage in  ttie  reverse  direction  between  the  points  named.  Nor  will 
the  facts  that  the  passenger  had  been  before  allowed  such  passage 
over  the  same  road  on  a  similar  ticket,  and  that  one  of  the  carrier's 
agents  had,  after  the  ticket  in  question  was  purchased,  expressed  the 
opinion  that  the  ticket  was  good  for  a  passage  either  way,  entitle 
him  to  such  passage.* 

571.  Exhibition  of  Ticket;  Detached  Coupons;  Mutilated  Tickets.— 
A  condition  in  a  commutation  ticket  that  such  ticket  shall  be  shown 
to  the  conductor  on  every  trip  the  holder  may  make,  and  that  in 
case  it  shall  not  be  shown  when  requested  by  the  conductor  regular 
fare  for  that  trip  shall  be  paid,  is  reasonable  and  valid,  and  if  the 
passenger  leaves  his  ticket  at  home,  and  when  called  upon  to  produce 
it  states  such  fact  and  refuses  to  pay  the  regular  fare,  he  cannot 
recover  of  the  company  if  ejected  for  such  failure  to  pay.*  It  is  a  us- 
ual and  valid  condition  in  coupon  tickete  that  coupons  shall  be  void 
if  detached,^  or  that  coupons  shall  be  detached  by,  or  in  the  presence 
of,  the  the  conductor.*  Such  conditions  must,  however,  be  reasonably 
construed,  to  the  end  that  no  injustice  be  done  to  either  party.  The 
holder  cannot  be  denied  passage  merely  because  a  coupon  has  been 
inadvertently  detached,  if  both  parts  are  presented  and  it  can  be 
seen  by  inspection  that  they  correspond.'  To  "mutilate"  a  rail- 
road ticket,  within  the  reasonable  meaning  of  a  stipulation  on  its 
face  that  it  shall  not  be  good  for  p&ssage  if  mutilated  in  any  way, 
is  to  deprive  it  of  some  essential  or  material  part;  and  such  a 
ticket  is  valid,  although  torn  in  two  pieces,  when  both  pieces  are 
presented  to  the  conductor  at  the  same  time,  and  it  is  apparent  that 

4.  Pine  v.  St.  Paul  City  R.  Co.,  50  S.  R.  778,  2  L.R.A.  185  and  note. 
Minn.  144,  52  N.  W.  392,  16  L.B.A.     8.  Boston,  etc.,  R.  Co.  v.  Cbipman, 
347.  146  Mass.  107,  14  N.  E.  940,  4  A.  S. 

5.  Keeley  tj.  Boston,  etc.,  R.  Co.,  E.  293  and  note;  Th<mipson  v.  Trnes- 
67  Me.  163,  24  Am.  Rep.  19  and  note,  dale,  61  Minn.  129,  63  N.  W.  259,  52 

6.  Downs  V.  New  York,  etc.,  R.  Co.,  A.  S.  R.  579;  Louisville,  etc.,  R,  Co. 
36  Conn.  287,  4  Am.  Rep.  77;  Louis-  v.  Harris,  9  Loa  (Tenn.)  180,  42  Am. 
ville,  etc.,  R.  Co.  v.  Harris,  9  Lea  Rep.  668;  Louisville,  etc,  R.  Co.  v. 
(Tenn.)  180,  42  Am.  Rep.  668.  Turner,  100  Tenn.  213,  47  8.  W.  223, 

7.  United  R.  &  E.  Co.  v.  Hardesty,  43  L.R.A.  140. 

94  M(I.  661,  51  Atl.  406,  57  L.R.A.      10  A.  S.  R.  521  note. 
275;  Boston,  ete.,  R.  Co.  r.  Chipinan,      9.  Fairfield  v.  Louisville,  ete.,  R. 

146  Mass.  107,  14  N.  E.  940,  4  A.  S.  Co.,  94  Miss.  887,  48  So.  513,  136  A. 

R.  293;  Fairfield  v.  Louisville,  etc.,  R.  S.  R.  611, 19  Ann.  Cas.  456  and  note; 

Co.,  94  Miss.  887,  48  So.  513,  136  Wightman  v.  Chicago,  etc.,  R.  Co.,  73 

A.  S.  K.  611,  19  Ann.  Cas.  456  and  Wis.  169,  40  N.  W.  689,  9  A.  S.  B. 

note;  Wightman  v.  Chicago,  etc.,  R.  778,  2  L3.A.  185  and  note, 
Co.,  73  Wis.  169,  40  N.  W.  689,  9  A. 
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they  are  parts  of  the  same  ticket,  that  together  they  form  the  entire 
ticket,  and  that  no  fraud  has  been  perpetrated  upon  the  railroad 
company.*" 

572/  Signature  by  and  Identification  of  Passenger. — ^Itis  a  common 
and  proper  practice  for  nontransferable  tickets  to  contain  require- 
ments that  the  passenger  shall  sign  his  name  upon  purchasing  the 
ticket,*'  and  also  that  he  shall  sign  his  name  and  otherwise  identify 
himself  as  the  original  purchaser  when  called  upon  to  do  so  by 
any  conductor  or  agent  or  agents  of  the  carrier.*'  So,  also,  an 
excursion  or  round  trip  ticket  may  properly  stipulate  that  it  shall  not 
be  good  for  the  return  trip  unless  signed  by  the  purchaser  in  the 
presence  of  a  designated  agent.**  Siich  stipulations  as  to  identifica- 
tion make  it  incumbent  on  the  passenger  to  use  reasonable  means 
of  identifying  himself  if  required,**  and  the  fact  that  as  one  means 
of  identification,  the  contract  upon  the  ticket  itself  provides  that  the 
conductor  may  require  the  signature  of  the  holder  of  the  ticket, 
does  not  exclude  other  simpler  and  easier,  and  equally  reasonable 
methods  of  identification.**  The  conductor  or  agente  of  the  carrier 
are  not,  however,  made  absolute  arbiters,  and  the  utmost  they  can 
require  is  reasonably  satisfactory  evidence  of  identification. *•  And 
it  has  been  held,  that  if  a  railroad  ticket  provides  that  when  presented 
to  the  conductor  the  passenger  shall  sign  his  name  thereto  and 
^'otherwise  identify"  himself  as  the  original  purchaser,  the  conductor 
is  not  entitled,  after  the  passenger  has  offered  to  sign  the  ticket,  to 
refuse  such  offer  and  require  the  passenger  to  "otherwise  identify" 
himself,  and  to  eject  him  from  the  train  for  refusing  to  do  so.*'^ 
The  manifest  purpose  of  the  requirement  of  signature  by  the  pur- 
chaser at  the  time  of  sale  is  to  render  the  ticket  nontransferable, 

10.  Young  V.  Central  of  Geoi^ia  R.  Chicago,  etc.,  R.  Co.  v.  Newbum,  27 
Co.,  120  Ga.  25,  47  S.  E.  556,  102  Okla,  9,  110  Pac.  1065,  30  L.R.A. 
A.  S.  R.  68,  1  Arm.  Cas.  24  and  note,  (N.S.)  432  and  note;  Norfolk,  etc., 
65  L.R.A.  436.  R.  Co.  v.  Anderson,  90  Va.  1,  17  S. 

11.  Walker  v.  Price,  62  Kan.  327,  E.  757,  44  A.  S.  R.  884. 

62  Pac.  1001,  84  A.  S.  R.  392;  Kent  13.  Southern  R.  Co.  v.  Barlow,  104 
r.  Baltimore,  etc.,  R.  Co.,  45  Ohio  St.  Ga.  213,  30  S.  E.  732,  69  A.  S.  R.  166. 
284.  12  N.  E.  798,  4  A.  S.  R.  539;  14.  Southern  R.  Co.  v.  Barlow,  104 
Chicago,  etc.,  R.  Co.  v.  Newburn,  27  Ga.  213,  30  S.  E.  732,  69  A.  S.  R. 
Okla.  9,  110  Pac.  1065,  30  L.K.A.  166. 

(N.S.)  432.  16.  Palmer  v.  Maine  Central  R.  Co., 

12.  Mosher  v.  St.  Louis,  etc.,  R.  92  Me.  399,  42  Atl.  800,  69  A.  S.  R. 
Co.,  127  U.  S.  390,  8  S.  Ct.  1324,  32  513,  44  L.R.A.  673  (Asking  passenger 
U.  S.  (L.  ed.)  249;  Marlow  v.  South-  if  name  on  ticket  was  his  name), 
em  Pac.  Co.,  151  Cal.  383,  90  Pac.  16.  Marlow  v.  Southern  Pac.  Co.j 
928,  121  A.  S.  R.  127;  Southern  R.  151  Cal.  383,  90  Pac.  928,  121  A.  S. 
Co.  r.  Barlow.  104  Ga.  213,  30  S.  E.  R.  127  and  note. 

732,  69  A.  S.  R.  166;  Edwards  v.  Lake  17.  Norfolk,  etc.,  R.  Co.  v.  Ander- 
Shore,  etc.,  R.  Co.,  81  Mich.  364,  45  son,  90  Va.  1,  17  S.  E.  757,  44  A.  S. 
N.  W.  827,  21  A.  S.  R.  527  and  note;  R.  884. 
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and  to  identify  the  purchaser,  and  the  mere  absence  of  the  signature 
will  not  render  the  ticket  void,**  and  such  requirement  may  be 
held  to  have  been  waived  by  the  failure  to  insist  on  it  at  the 
time  of  sale.*^ 

573.  Validation  of  Return  Tickets  by  Agent  of  Carrier. — Round 
trip  or  excursion  tickets  may,  and  frequently  do,  stipulate  that  such 
tickets  shall  not  be  valid  for  the  return  trip  unless  validated  by  a 
designated  agent  of  the  carrier,  such  validation  usually  including 
the  identification  of  the  passenger  as  the  original  purchaser  of  the 
ticket,  and  the  signing,  dating  and  stamping  of  the  ticket  by  such 
agent."*  While  such  stipulations  as  to  validation  are  held  binding 
on  the  passenger  where  proper  means  for  compliance  are  afforded 
him,  yet  it  is  usually  held  that  the  holder  of  the  return  portion  of 
a  ticket  required  to  be  validated  is  entitled  to  ride  thereon  if  the 
failure  to  validate  it  properly  is  the  fault  of  the  carrier  or  his  agent.* 
Such  holder  has  a  right  in  good  faith  to  board  a  train  belonging  to 
the  company,  although  he  may  know  that  the  ticket  will  not  be 
accepted  for  passage,  and  if,  under  such  circumstances,  he  is  unlaw- 
fully ejected  from  the  train,  he  may  recover  all  damages  which  he 
may  show  by  the  evidence  he  has  suffered;  but  if  he  boards  the 
train  with  no  bona  Hde  intention  of  returning,  simply  to  have  himself 
ejected,  and  thus  lay  the  foundation  for  an  action,  he  is  entitled 
to  recover  nominal  damages  only.*  There  are,  however,  authorities 
which  apparently  incline  to  the  view  that  even  in  the  absence  of 
the  proper  validating  agent,  the  passenger's  remedy  may  be  limited 
to  an  action  for  the  breach  of  the  implied  covenant  to  have  such 
agent  at  the  proper  place  and  for  the  expense  he  thereby  incurred.' 


18.  Walker  v.  Price,  62  Kan.  327,  1.  Northern  Pac.  R.  Co.  v.  Pauson, 
62  Pac.  1001,  84  A.  S.  R.  392  and  70  Fed.  585,  44  U.  S.  App.  178,  17 
note;  Kent  «.  Baltimore,  etc.,  R.  Co.,  C.  C.  A.  287,  30  L.R.A.  730;  Head 
46  Ohio  St.  284,  12  N.  E.  798,  4  A.  v.  Georgia  Pac.  R.  Co.,  79  Ga,  358, 
S.  R.  539;  Chicago,  etc.,  R.  Co.  v.  7  S.  E.  217,  11  A.  S.  R.  434;  South- 
Newbam,  27  Okla.  9,  110  Pac.  1065,  em  R.  Co.  v.  Barlow,  104  Ga.  213, 
30  L.R.A.(N.S.)  432.  30  S.  E.  732,  69  A.  S.  R.  166;  Soath- 

19.  See  infra,  par.  577.  em  R.  Co.  v.  Wood,  114  Ga.  140.  39 

20.  Mosher  v.  St.  Lonis,  etc.,  R.  Co.,  S.  E.  894,  .55  L.R.A.  536;  Taylor  «. 
127  U.  S.  390,  8  S.  Ct.  1324,  32  U.  S.  Seaboard,  etc.,  R.  Co.,  99  N.  C.  185, 
(L.  ed.)  249;  Boylan  v.  Hot  Springs  5  S.  E.  750,  6  A.  S.  R.  509;  Texas, 
R.  Co.,  132  U.  S.  146,  10  S.  Ct.  50,  etc.,  R.  Co.  v.  Payne,  99  Tex.  46,  87 
33  U.  S.  (L.  ed.)  290;  Southern  R.  S.  W.  330, 122  A.  S.  R.  603,  70  L.R.A. 
Co.  V.  Barlow,  104  Ga.  213,  30  S.  E.  946. 

732,  69  A.  S.  R.  166;  Southern  R.      122  A.  S.  R.  645  note. 
Co.  V.  Wood,  114  Ga.  140,  39  S.  B.      2.  Southern  R.  Co.  v.  Barlow,  104 
804,  55  L.R.A.  536;  Edwards  v.  I>ake  Ga.  213,  30  S.  E.  732,  69  A.  S.  R. 
Shore,  et«.,  R.  Co..  81  Mich.  364,  45  166. 

N.  W.  827,  21  A.  S.  R.  527;  Watson      3.  Mosher  r.  St.  Louis,  etc.,  R.  Co., 
V.  Louisville,  etc.,  R.  Co.,  104  Tenn.  127  U.  S.  390,  8  S.  Ct.  1324,  32  V. 
194,  56  S.  W.  1024,  49  LJt.A.  454.     S.  (L.  ed.)  249. 
84  A.  S.  R.  405  note.  122  A.  S.  R.  645  note. 
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574.  Passenger's  Knowledge  of  and  Assent  to  Conditions  in  Gen- 
eral.— It  has  been  held  by  numerous  authorities  in  this  country  that 
a  sale  of  a  passenger  ticket  at  tlie  usual  full  fare,  and  not  for  a  special 
occasion,  entitles  the  purchatsr  to  a  full  and  unlimited  right  of  pan- 
sage,  and  that  a  mere  printing  of  conditions  upon  the  face  or  back 
of  such  ticket,  attempting  to  limit  this  right,  will  not  have  that 
effect,  and  will  not  carry  notice  to  the  purchaser  of  the  condition  and 
requirement,  unless  his  attention  is  called  to  it,  or  it  is  known  to 
him  and  assented  to  by  him.^  This  holding  is  based  upon  the  theory 
that  when  a  passenger  purchases  a  ticket  for  transportation  from  one 
point  to  another  over  the  road  of  a  public  carrier,  and  pays  full  or 
regular  ordinary  fare,  the  ticket  is  not  intended  as  a  contract  in 
itself,  but  as  a  mere  token,  or  the  evidence  of  a  contract  which  the 
law  creates,  and  which  lies  behind  the  ticket.'  In  such  case  the 
law  makes  the  contract,  and  regulates  the  reciprocal  rights  and  duties 
of  both  carriers  and  passengers,  and  the  ticket  is  a  mere  token  that 
such  contract  exists,  and  that  under  it  the  passenger  is  entitled  to  be 
carried  to  and  from  the  points  named,  without  regard  to  a  time 
limit  printed  upon  it.  The  ticket  itself,  however,  is  not  presumed 
to  set  out  the  terms  of  the  contract,  and  the  passenger  is  not  required 
or  expected  to  look  to  it  for  any  stipulations  or  conditions  different 
from  what  the  law  imposes .•  Where  the  limitation  upon  the  ticket 
is  one  with  respect  to  the  time  within  which  it  may  be  used,  some 
courts  hold  that  the  purchase  and  use  of  such  ticket  constitute  an 
acceptance  of  its  terms,  including  the  limitation  upon  the  time  of 
its  use,  and  that  the  carrier  may  rightfully  refuse  to  honor  it 
afterward,  though  it  was  not  issued  at  any  special  or  reduced  rate,  and 
there  is  nothing  entitling  it  to  be  regarded  as  a  special  ticket  except 
the  time  limitation  contained  therein.'    Other  decisions,  however, 

4.  Harmon  v.  Jensen,  176  Fed.  519,  son  v.  Pennsylvania  R.  Co.,  48  N.  Y. 

100  C.  C.  A.  115,  20  Ann.  Cas.  1224;  212,  8   Am.  Rep.   543;   Watson  v. 

Louisville,  etc.,  R.  Co.  «.  Nicholai,  4  Louisville,  etc.,  R.  Co.,  104  Tenn.  194, 

Ind.  App.  119,  30  N.  E.  424,  51  A.  56  S.  W.  1024,  49  L.RjV.  454.  And 

S.  R.  206  and  note;  Walker  v.  Price,  see  supra,  par.  562. 

62  Kan.  327,  62  Pac.  1001,  74  A.  S.  6.  Fonseca   v.    Cunard  Steamship 

R.  392  and  note;  Grace  v.  Adams,  100  Co.,  153  Mass.  553,  27  N.  E.  665,  25 

Mass.  505.  97  Am.  Dec.  117,  1  Am.  A.  S.  R.  660, 12  L.R.A.  340;  Sanden  r. 

Rep.  131;  Norman  v.  Southern  R.  Co.,  Northern  Pac.  R.  Co.,  43  Mont  209, 

65  S.  C.  517,  44  S.  E.  83,  95  A.  S.  115  Pac.  408,  34  L.R.A.(N.S.)  711  and 

R.  809:  Louisville,  etc.,  R.  Co.  v.  Tur-  note;  Quimby  v.  Vanderbilt,  17  N.  Y. 

ner,  100  Tenn.  213,  47  S.  W.  223,  43  300,  72  Am.  Dec.  469;  Norman  v. 

L.R.A.  140;  Watson  v,  Louisville,  etc.,  Soutliern  R.  Co.,  65  S.  C.  517,  44  S. 

R.  Co.,  104  Tenn.  194,  56  S.  W.  1024,  E.  83,  95  A.  S.  R.  809;  Watson  «. 

49  L.R.A.  454;  Muldoon  v.  St-attle  Louisville,  etc.,  R.  Co.,  104  Tenn.  194, 

City  R.  Co.,  10  Wash.  311,  38  Pac.  56  S.  W.  1024,  49  L.R.A.  454. 

995,  45  A.  S.  R.  787.  7.  Cobuni   v.  Morgan's  Louisiana. 

6.  Boyd  V.  Spencer,  103  Qa.  828,  etc.,  R.  Co.,  105  La.  398,  29  So.  882. 

30  S.  E.  841,  68  A.  S.  R.  146;  Raw-  83  A.  S.  R.  243. 
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apply  the  usual  rule  in  such  cases,  and  liold  that  a  railroad  ticket  for 
which  full  fare  has  been  paid,  and  which  has  a  limitation  as  to  time 
upon  it,  but  of  which  the  purchaser  has  no  notice  at  the  time  of  pur- 
chase, entitles  him  to  passage  after  the  time  stamped  upon  the  ticket 
has  expired.^  and  that  the  mere  posting  notices  of  intention  to  limit  the 
time  for  passage  on  railroad  tickets  in  the  waiting  rooms,  ticket 
offices,  and  on  the  cars  will  not  affect  pai^vsengers  with  notice  so  that 
they  will  be  bound  by  taking  the  ticket  without  agreeing  to  the 
limitation  •  The  Knglish  cases  on  the  point  under  consideration, 
may  be  regai-ded  as  affirming  tliat  it  must  be  left  to  the  jury  to 
determine,  as  a  question  of  fact,  whether  the  pnrchaser  of  a  ticket 
had  notice  of  the  conditions  and  limitations  stated  therein,  and 
if  they  find  that  he  had  not  such  notice,  then  that  he  is  not  bound 
nor  the  carrier  relieved  from  liability  thereby.*" 

575.  Special  Contract  Tickets  or  Passes. — Where  tickets  are  sold 
at  reduced  rates,  this,  it  has  often  been  held,  will  put  the  purchaser 
upon  inquiry,  and  affect  him  with  notice  that  some  special  terms  and 
conditions  should  be  expected  and  looked  for,  and  the  fact  of  buying 
such  ticket  when  the  passenger  had  the  option  to  buy  the  regular 
ticket  at  usual  rates  is  sufficient  to  put  him  on  guard,  and  affect 
him  with  notice  of  unusual  terras  attached  to  its  use;  and  he  will  be 
deemed  by  accepting  the  ticket  to  have  assented  to  all  reasonable 
limitations,  terms,  conditions,  or  stipulations  in  such  ticket,  and 
consequently  to  be  bound  thereby.^'  If  he  has  purchased  a  ticket 
at  a  reduced  rate,  and  the  circumstances  are  such  as  to  notify  him 
of  this  fact,  he  is  bound  by  the  printed  conditions  upon  it,  whether 
he  reads  them  or  not,  or  whether  he  is  capable  of  reading  them.^' 
When  a  passenger  ticket  is  free  from  anything  calculated  to  mis- 
lead or  deceive  the  person  buying  it,  and  professes  to,  and  does, 
set  out  a  special  contract  between  the  carrier  and  passenger,  so 


84  A.  S.  R.  399  note.  And  see 
Freeman  v.  Atchison,  etc.,  R.  Co.,  71 
Kan.  327,  80  Pac.  592,  6  Ann.  Cas. 
118  and  note. 

8.  Boyd  V.  Spencer,  103  Ga.  828,  30 
S.  E.  841,  68  A.  S.  R.  146. 

9.  Lonisville,  etc.,  R.  Co.  v.  Turner, 
100  Tenn.  213,  47  S.  W.  223,  43 
LJl.A.  140. 

10.  84  A.  S.  R.  401  note. 

11.  Norman  v.  Southern  R.  Co.,  65 
S.  C.  517,  44  S.  E.  83,  95  A.  S.  R. 
809;  Watson  v.  Louisville  &  N.  R. 
Co.,  104  Tenn.  194,  56  S.  W.  1024, 
49  L.R.A.  454. 

12.  Baltimore,  etc.,  R.  Co.  v.  Evans, 
169  Ind.  410,  82  N.  E.  773,  14  L.R.A. 
(N.S.)  368. 


13.  Boylan  v.  Hot  Springs  R.  Co., 
132  U.  S.  146,  10  S.  Ct.  50,  33  U.  S. 
(L.  ed.)  290;  Qiiimby  v.  Boston  &  M. 
R.  Co.,  150  Mass.  365,  23  N.  E.  205, 
6  L.R.A.  846;  Fonseea  v.  Cunard 
Steamship  Co.,  153  Mass.  553,  27  N. 
E.  665,  25  A.  S.  R.  660  and  note,  12 
L.R.A.  340;  O'Regan  v.  Cunard 
Steamship  Co.,  160  Mass.  356,  36  N. 
E.  1070,.  39  A.  S.  R.  484  and  note; 
French  v.  Merchants'  &  Miners' 
Transp,  Co.,  199  Mass.  433,  85  N.  E. 
424, 127  A.  S.  R.  506, 19  L.R^.(N.S.) 
1006 ;  Sanden  v.  Southern  Pac.  R.  Co., 
43  Mont.  209,  115  Pac.  408,  34  L.R.A. 
(N.S.)  711  and  note. 
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legibly  and  plainly  that  it  will  be  carelessness  on  the  part  of  the  latter 
to  overlook  it,  there  can  be  no  good  reason  why  such  a  ticket  should 
not  be  held  conclusive  upon  the  passenger,  as  bills  of  lading  or 
the  receipts  of  the  common  carrier  are  upon  the  shipper  or  bailor 
of  goods.  In  such  a  case,  the  passenger  cannot  be  heai^  to  say  that 
he  did  not  read  the  special  contract  contained  in  his  ticket.  He 
is  expected  to  read  it,  and,  if  he  has  the  opportunity  to  read  it,  and 
fails  to  do  so,  he  is  bound  by  its  stipulations  nevertheless.**  In  the 
case  of  ocean  voyages  it  is  said  to  be  presumed  that  tickets  are  pur- 
chased with  more  deliberation  than  for  pas.sage  by  railway,  and 
hence  if  the  carrier  i.ssues  what  is  commonly  called  a  contract  pas- 
senger ticket,  containing  limitations,  which  the  passenger  purchased 
and  used,  he  is  presumed  to  have  known  of,  and  accepted,  such 
conditions,  and  to  be  bound  thereby.'*  In  many  instances  passenger 
tickets  issued  at  reduced  rates  contain  stamped  or  printed  limitations 
and  conditions  followed  by  a  blank  ^ace  for  the  name  of  the 
purchaser,  to  be  signed  by  him,  either  as  an  assent  to  such  conditions 
or  as  a  means  of  identification,  or  as  botli,  and  it  is  almost  uniformly 
held  that  the  purchaser  of  such  ticket  is  conclusively  presumed  to 
have  known  and  consented  to  such  conditions,  whether  he  signed  the 
ticket  at  the  time  of  purchase  or  not.*'  Such  ticket,  when  accepted 
by  the  purchaser,  constitutes  a  written  contract,  the  t«rms  of  which 
cannot  be  altered  by  parol  evidence,  in  the  absence  of  fraud,  although 
the  ticket  is  unsigned.*'  Authority  is  not  wanting,  however,  to  the 
effect  that  if  a  ticket,  with  coupons  attached,  has  printed  on  it  a 
sentence  to  the  effect  that  the  purchaser  agrees  to  the  conditions 
of  the  contract,  with  a  blank  for  his  signature,  and  one  for  the 
signature  of  the  selling  agent  as  a  witness,  but  there  is  no  signing 
by  the  purchaser,  nor  any  reading  or  other  knowledge  of  the  condi- 
tions, he  is  not  deemed  to  have  had  notice  of,  nor  to  have  assented 
to,  conditions  expressed  in  fine  print  on  such  ticket.**  So  also  it  has 

14.  Louisville,  N.  A.  &  C.  R.  Co.  6  Ann.  Cas.  118:  Fonseca  «.  Canard 
V.  Nieholai,  4  Ind.  App.  119,  30  N.  E.  Steamship  Co.,  153  Mass.  553,  27  N. 
424,  51  A.  S.  R.  206  and  note.  E.  665,  25  A.  S.  R.  660,  12  L.R.A. 

15.  Fonseca  v.  Cunard  Steamship  340  and  note;  Brian  v.  Oregon  Short 
Co.,  1-53  Mass.  .553,  27  N.  E.  665,  25  Line  R.  Co.,  40  Mont.  109,  105  Pac. 
A.  S.  R.  660  and  note,  12  L.R.A.  340;  489,  20  Ann.  Cas.  339,  25  L.R.A. 
O'Regan  v.  Cnnard  Stearaship  Co.,  (N.S.)  459;  Crary  v.  Lehigh  Val.  R. 
160  Mass.  356,  35  N.  E.  1070,  39  A.  Co..  203  Pa.  St.  525,  53  Atl.  363,  93 
S.  R.  484;  Steers  r.  Liverpool,  N.  Y.  A.  S.  R.  778,  59  L.R.A.  815;  "Watson 
&  P.  Steamship  Co.,  57  N.  Y.  1,  15  v.  Louisville  &  N.  R.  Co.,  104  Tenn. 
Am.  Rep.  453.  194,  56  S.  W.  1024,  49  L.R.A.  454. 

84  A.  S.  R.  402  note.  84  A.  S.  R.  403  note. 

16.  Walker  r.  Price.  62  Kan.  327,      17.  84  A.  S.  R.  403  note. 

62  Pac.  1001,  74  A.  S.  R.  392  and  18.  Hutehins  v.  Pennsylvania  R. 
note;  Freeman  v.  Atchison,  T.  &  S.  Co.,  181  N.  Y.  186,  73  N.  B.  972,  106 
F.  R.  Co.,  71  Kan.  327,  80  Pac.  592,  A.  S.  R.  537. 
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been  held  that  a  purchaser  of  a  railway  passenger  ticket  does  not,  by 
its  mere  acceptance  without  signing  the  same,  acquiesce  in  and 
bind  himself  fo  all  the  terms  and  conditions  printed  thereon,  in 
the  absence  of  actual  knowledge  of  them,  although  he  bought  the 
ticket  at  a  rate  reduced  from  the  regular  fare,  but  at  the  rate  usual 
to  the  class  of  passengers  to  which  he  belonged."  The  general  rule 
that  in  cases  of  the  acceptance  and  use  of  other  than  ordinary  tickets 
the  passenger  is  put  on  notice  of  the  probability  of  there  being 
conditions  or  stipulations  on  the  ticket  and  is  bound  thereby,  though 
not  having  read  them  or  signed  the  ticket  contract,  has  often  been 
held  to  apply  with  special  force  in  the  case  of  tliose  accepting  and 
using  free  passes  containing  stipulations  and  conditions.  In  these 
coses  of  free  passage  the  carrier  has  a  right  to  impose  any  conditions 
it  sees  fit  as  to  time,  trains,  baggage,  connections,  and,  it  is  usually 
held,  damages  for  negligence ;  and  the  recipient  of  such  favors  ought 
at  least  to  take  the  trouble  to  look  on  both  sides  of  the  paper  before 
he  attempts  to  use  it.*" 

576.  Construction  of  Stipulations. — A  stipulation  in  a  special  con- 
tract embodied  in  a  railroad  ticket  should  be  construed  most  strongly- 
against  the  carrier.*  Courts  look  with  disfavor  on  a  construction 
which  will  work  a  forfeiture  of  the  transportation  purchased.' 

577.  Waiver  of  Conditions. — Even  though  it  be  conceded  that  the 
conditions  printed  on  a  ticket  or  coupon  should  be  given  the  same 
force  and  effect  as  if  contained  in  a  written  contract  signed  by  the 
parties,  yet  it  has  often  been  held  that  it  is  competent  for  the  parties 
by  a  subsequent  agreement  to  waive  these  conditions.*  Thus,  for 
instauce,  it  has  been  held  that  the  conductor  of  a  passenger  ^in 
may  waive  the  condition  in  a  coupon  ticket  that  the  same  shall  not 
be  good  unless  the  coupons  are  detached  by  the  conductor,*  and  in 
the  case  of  a  round  trip  ticket  the  waiver  is  not  affected  by  the  fact 
that  the  conductor  returns  the  wrong  coupon  to  the  passenger.'  So, 


19.  Kent  v.  Baltimore  &  O.  R.  Co., 
45  Ohio  St.  284,  12  N.  E.  798,  4  A. 
S.  R.  539  and  note. 

20.  Harmon  r.  Jensen,  176  Fed.  519, 
100  C.  C.  A.  115,  20  Ann.  Cas.  1224 
and  note ;  Illinois  Cent.  R.  Co.  v. 
Read.  37  III.  484,  87  Am.  Dee.  260; 
<JnLmby  v.  Boston  &  M.  R.  Co.,  150 
Mass.  365,  23  N.  E.  205,  5  L.R.A. 
846;  Perkins  v.  New  YoA  Cent.  R. 
Co..  24  N.  Y.  196,  82  Am.  Dee.  282; 
Mnldoon  v.  Seattle  City  R.  Co.,  10 
Wash.  311,  38  Pae.  995,  45  A.  S.  R. 
787. 

84  A.  S.  R.  404  note.  And  see 
infra,  par.  666. 


1.  Young  V.  Central  of  Georgia  R. 
Co.,  120  Ga.  25,  47  S.  E.  556,  102 
A.  S.  R.  68,  1  Ann.  Cas.  24,  65 
L.R.A.  436. 

2.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  Kinsley,  27  Ind.  App.  135,  60  N. 
E.  169,  87  A.  S.  R.  245. 

3.  Thompson  v.  Truesdale,  61  Minn. 
129,  63  N.  W.  259,  52  A.  S.  R.  579; 
Tavlor  r.  Seaboard  &  R.  R.  Co.,  99 
N.  C.  185,  5  S.  E.  750,  6  A.  S.  R.  509 
and  aote. 

4.  Thompson  v.  Truesdale,  61  Minn. 
129,  63  N.  W.  259,  52  A.  S.  R.  579. 

19  Ann.  Ca.s,  457  note. 

5.  19  Ann.  Cas.  456  note. 
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also,  it  has  been  held  that  a  conductor  may  waive  conditions  in  a 
stock  drover's  pass  as  to  the  place  where  the  holder  of  such  pass  shall 

ride  while  being  transported.'  With  regard  to  the  signature  of  the 
passenger  to  a  ticket,  it  ih  usually  held  that  this  requirement,  being 
merely  for  the  purpose  of  identifying  the  passenger,  may  be  waived, 
.  and  this  will  be  held  to  be  the  case  where  a  ticket  or  book  requiring 
such  signature  has  been  sold  to  a  pa^enger  ignorant  of  such  require- 
ment, and  without  calling  his  attention  to  it,  and  especially  where  such 
unsigned  ticket  or  book  has,  on  former  occasions,  been  recognized 
by  conductors  as  valid.'  The  requirement  that  such  signature  be  by 
the  passenger  himself,  will  be  held  to  have  been  waived  where  the 
ticket  agent  has  authorized  the  signature  by  another  person  or  has 
stated  that  sucli  signature  will  be  suflicient,^  and  like  effect  is  ascribed 
to  a  signature  in  the  wrong  place.^  According  to  some  authorities, 
the  contract  indorsed  on  a  railroad  passenger  ticket  for  passage  to  a 
certain  point  and  return,  entered  into  between  the  railroad  company 
and  a  passenger,  containing  a  requirement  that  the  ticket  should 
be  stamped  by  the  company's  agent  at  the  point  of  destination,  is 
a  simple  contract  in  writing,  and  such  requirement  may  be  waived 
by  parol.  To  show  such  waiver,  evidence  that  a  person  stamped  the 
ticket  for  the  return  trip  at  a  station  other  than  that  designated  in 
the  contract,  and  that  such  person  was  an  authorized  agent  of  the 
company,  is  admissible."  Other  courts,  however,  take  the  view  that 
where,  by  the  contract,  a  stamp  upon  the  ticket  made  by  an  agent 
is  a  condition  precedent  to  the  right  to  return  passage,  no  agent 
or  employee  of  the  railroad  company  is  authorized  to  waive  the  con- 
dition.*' Evidence  that  in  various  instances  conductors  have  allowed 
tickets  to  be  used  contrary  to  the  provisions  of  a  reasonable  rale 
established  by  a  railroad  company,  and  in  violation  of  instructions, 
is  not  competent  to  show  a  usage  on  the  part  of  the  company  in 
conflict  with  the  rule,  if  such  instances  are  not  shown  to  have  come 
to  the  knowledge  of  the  governing  officers  of  the  corporation.*'  Thus 

6.  Leslie  «.  Atchison,  T.  &  S.  F.  R.  11.  Mosher  v.  St.  Louis,  1.  M.  &  S. 
Co.,  82  Kan.  152,  107  Pac.  765,  27  R.  Co.,  127  U.  S.  390,  8  S.  Ct.  1324, 
L.R.A.(N.S.)  646  and  note.  32  U.  S.  (L.  ed)  249  (in  which  case 

7.  Kent  v.  Baltimore  &  O.  R.  Co.,  there  was  however  a  condition  in  the 
45  Ohio  St.  284,  12  N.  E.  798,  4  A.  ticket  to  the  effect  that  the  passenger 
S.  R.  539  and  note;  Chicago,  R.  I.  &  understood  and  agreed  that  no  agent 
P.  R.  Co.  V.  Newburn,  27  Okla.  9,  110  or  employee  had  any  power  to  altar, 
Pac.  1065,  30  L.R.A.(N.S.)  432.  modify,  or  waive  any  of  the  conditions 

84  A.  S.  R.  408  note.  of   the   contract) ;   Boylan    v.  Hot 

8.  122  A.  S.  R.  644  note;  30  L.R.A.  Springs  R.  Co.,  132  U.  S.  146,  10  S. 
(N.S.)  432, 433  note.  Ct.  50,  33  V.  S.  (L.  ed.)  290  (ticket 

9.  Head  v.  Georgia  Pac.  R.  Co.,  79  containing  same  provision  as  in  above 
Ga.  358,  7  S.  E.  217,  11  A.  S.  R.  434.  ease). 

10.  Taylor  v.  Seaboard  &  R.  R.  Co.,      12.  Johnson  v.  Concord  R.  Cwp., 
99  N.  C.  185,  5  S.  E.  750,  6  A.  S.  R.  46  N.  H.  213,  88  Am.  Dee.  199. 
509. 
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it  has  been  held  that  where  a  railroad  conductor  has  been  in  the 
habit  of  receiving  detached  coupons  in  payment  of  fare  when  it 
is  expressly  stated  on  the  coupon  that  it  will  not  be  good  if 
it  is  detached,  such  act  does  not  constitute  a  waiver  of  the 
condition.*'  According  to  other  decisions,  however,  the  fact  that 
a  general  custom  prevails  between  a  railroad  company  and  its 
passengers  to  waive  and  disregard  a  condition  requiring  the  cou- 
pons of  a  commutation  ticket  to  be  detached  by  the  conductor, 
when  received  as  fare,  tends  to  prove  that  the  conductor  on  the 
train  had  authority  to  waive  such  condition.  It  is  the  duty  of  the 
company  to  know  what  its  conductors  are  openly  and  frequently 
doing.  While  a  railroad  company  may  have  a  right  to  revoke  its 
consent  to  the  waiver  of  a  condition  requiring  t^e  coupons  of  a 
commutation  ticket  to  be  detached  by  the  conductor,  it  is  the  duty 
of  the  company,  after  the  conductor  has  received,  as  fare,  coupons 
detached  from  such  tickets,  without  requiring  tiie  remainder  of  the 
tickets  to  be  presented,  to  give  reasonable  notice  of  such  intended 
revocation;  and  if,  without  notice,  and  relying  on  such  waiver, 
the  holder  of  such  a  ticket  detaches  a  coupon  therefrom,  and  takes 
it  with  him  upon  the  train,  without  the  remainder  of  the  ticket,  the 
company  cannot,  when  such  coupon  is  presented  for  fare,  then  re* 
voke  its  consent  to  such  waiver,  so  as  to  deprive  the  passenger  of 
the  use  of  the  coupon,  or  compel  him  to  pay  extra  fare.'*  The 
forfeiture  of  a  railroad  ticket  by  permitting  its  use  by  others  con- 
trary to  the  contract  is  not  waived  by  the  carrier's  subeequentiy 
recognizing  the  right  of  the  holder  to  ride  on  it  in  ignorance  of  the 
wrongful  use."  Nor  does  a  person  on  a  street  car  acquire  the  right 
to  be  carried  to  his  destination  by  the  fact  that  the  conductor  rings 
np  his  fare  on  taking  from  him  a  coupon  ticket  void  by  reason 
of  having  been  detached  in  violation  of  a  condition  in  such  ticket'* 
The  power  of  a  ticket  agent  of  the  carrier  to  bind  the  latter  by  his 
representations,  though  contrary  to  the  terms  of  the  ticket,  is  treated 
elsewhere  in  this  title.'^ 

578.  Acts  or  Representations  of  Ticket  Agent  as  Binding  on  Car- 
rier.— The  weight  of  reason  and  the  trend  of  judicial  thought  are  in 
favor  of  the  doctrine  that  a  passenger  has  the  right  to  rely  upon 
the  statements  and  assurances  of  a  ticket  agent  as  to  the  sufficiency  of 
the  ticket  furnished  him  as  evidence  of  his  rights  as  a  passenger, 
and  that  the  carrier  is  liable  for  the  errors  and  omissions  of  such 

13.  Boston  &  M.  R.  Co.  v.  Chip-  15.  Baltimore,  etc.,  R.  Co.  v.  Evans, 
man,  146  Mass.  107,  14  N.  E.  940,  4  169  Ind.  410,  82  N.  £.  773,  14  URJi.. 
A.  S.  R.  293.  (N.S.)  368  and  note. 

19  Ann.  Cas.  457  note.  16.  United  Railways  &  Elertric  Co. 

14.  TbompBon  v.  Trneedale,  61  v.  Hardesty,  94  Md.  661,  51  Atl.  406, 
Minn.  129,  63  N.  W.  259,  52  A.  8.  R.  57  L.R.A.  275. 

579.  17.  See  w/ro,  par.  578. 
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agents  resulting  in  injury  to  the  passenger.**  It  is  a  ticket  agent's 
duty,  and  therefore  within  the  scope  of  his  authority,  to  give  pas- 
sengers correct  information  with  regard  to  their  tickets,  and  to  provide 
them,  upon  payment  of  the  fare,  with  proper  tickets.  The  ^veling 
public  are  not  concerned  with  the  management  of  the  affairs  of 
railroad  companies.  They  are  not  presumed  to  know  the  rules  and 
regulations  adopted  by  the  companies  for  the  guidance  of  their 
agents;  nor  are  they  presumed  to  know  the  limitations  of  the  au- 
thority of  the  agents  of  the  companies.**  A  ticket  seller  in  a  union 
depot,  whose  business  it  is  to  sell  tickets  over  various  lines  of  railway 
whose  trains  enter  and  depart  therefrom,  is  such  an  agent  of  any 
company  furnishing  tickets  to  be  sold  there  which  are  accepted 
by  the  conductors  of  its  trains  as  its  tickets,  that  the  company  is 
bound  by  any  of  the  declarations  of  such  ticket  seller  as  to  the 
running  oi  its  trains.^**  On  the  other  hand,  a  railroad  company 
whose  ticket  is  given  by  mistake  to  a  passenger  in  lieu  of  a  ticket 
of  another  company  which  was  called  for,  where  it  was  bought  in 
a  union  depot  of  an  agent  who  had  authority  to  sell  tickets  for  both 
companies,  is  not  liable  for  the  agent's  mistake,  since  the  breach  of 
duty  is  that  of  the  company  whose  ticket  was  desired.*  A  passenger 
may  as  a  general  rule  rely  on  the  representations  of  the  ticket  agent 
made  at  the  time  of  the  sale  and  as  an  inducement  thereto,  as  to  the 
time  limit  of  a  ticket.*  Where,  however,  the  time  is  plainly  limited 
by  the  ticket  itself,  it  has  been  held  that  a  representation  by  the  agent 
subsequently  to  the  sale  thereof  will  not  have  the  effect  of  extending 
the  time  limited  on  its  face,'  in  the  absence  of  proof  that  the  agent 


18.  Hufford  V.  Grand  Rapids,  etc.,  20.  Taraer  v.  Great  Northern  R. 
R.  Co.,  64  Mieh.  631,  31  N.  W.  544,  Co.,  15  Wash.  213,  46  Pac.  243,  55 
8  A.  S.  R.  859;  Hoyes  v.  Wabash  R.  A.  S.  R.  883  and  note;  Hemnan  tj. 
Co.,  163  Mich.  174,  128  N.  W,  217,  Great  Northern  R.  Co.,  27  Wash.  472, 
31  L.R.A.(N.S.)  229  and  note;  Smith  68  Pac.  82,  57  L.R.A.  390. 

V.  Southern  R.  Co.,  88  S.  C.  421,  70  1.  Scott  v.  Cleveland,  etc.,  R.  Co., 
S.  E.  1057,  34  L.R.A.(N.S.)  708.  144  Ind.  125,  43  N.  E.  133,  32  L.RX 

19.  South  &  N.  A.  R.  Co.  v.  HiifE-  154. 

man,  76  Ala.  492,  52  Am.  Rep.  349  ;  2.  Callaway  v.  Mellett,  15  Ind.  App. 
Georgia  R.  &  B.  Co.  v.  Dougherty,  86  366,  44  N.  E.  198,  57  A.  S.  R.  238; 
Ga.  744,  12  S.  E.  747,  22  A.  S.  R.  Ellsworth  v.  Chicago,  etc.,  R.  Co.,  95 
499;  Chicago  Union  Traction  Co.  v.  la.  98,  63  N.  W.  584,  29  LJI.A.  173; 
Brethauer,  223  111.  521,  79  N.  E.  287,  LouisviUe,  etc.,  R.  Co.  v.  Gaines,  99 
114  A.  S.  R.  352;  Kansas  City,  etc..  Ky.  411,  36  S.  W.  174,  59  A.  S.  E. 
R.  Co.  r.  Little,  66  Kan.  378,  71  Pac.  465. 

820,  97  A.  S.  R.  376,  61  L.R.A.  122;  122  A.  S.  R.  644  note;  31  LilX 
LouisviUe,  etc.,  R.  Co.  v.  Gaines,  99  (N.S.)  231  note. 
Ky.  411,  36  S.  W.  174,  59  A.  S.  R.  3.  Pennington  v.  Illinois  Cent.  R. 
465;  Murdock  v.  Boston,  etc.,  R.  Co.,  Co.,  252  111.  584,  97  N.  E.  289,  37 
137  Mass.  293,  50  Am.  Rep.  307;  L.R.A.(N.S.)  983. 
Smith  V,  Southern  R.  Co.,  88  S.  C.  31  L.R.A.(N.S.)  231  note.  And  see 
421,  70  S.  E.  1057,  34  LJl.A.(N.S.)  EUiott  v.  Southern  Pac.  R.  Co.,  145 
708.  Cal.  441,  79  Pac.  420,  68  L.R.A.  393; 
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has  authority  to  change  the  contract  as  expressed  by  the  ticket.*  It 
is  also  usually  held  to  be  within  the  implied  power  of  a  ticket  agent 
to  bind  the  company  by  his  representations  concerning  the  route 
to  be  taken  by  a  passenger ;  *  as  to  what  trains  the  ticket  will  be  good 
for  passage  upon,*  at  least,  in  the  absence  of  knowledge  on  the  part 
of  the  passenger  that  such  information  was  incorrect,  or  of  anything 
on  the  ticket  to  indicate  on  what  trains  it  would  be  good;  ^  the  time 
of  arrival  at  destination;  ^  and  that  a  certain  train  will  stop  at  the 
passenger's  destination.*  The  erroneous  statement  of  a  ticket  agent 
that  a  certain  train  will  stop  at  a  passenger's  destination  does  not, 
however,  entitle  the  passenger  to  have  the  train  stop  there  contrary 
to  the  schedule;  and  the  basis  of  the  action  against  the  railroad  com- 
pany for  wrongful  ejection  is  the  negligent  misdirection  of  the  ticket 
agent,  and  not  the  refusal  of  the  conductor  to  stop.'"  A  city  pas- 
senger and  ticket  agent  of  a  railroad  company  has  implied  authority 
to  guarantee  connections  by  one  of  its  regular  trains,  which  is  neces- 
sary to  permit  an  intending  passenger  to  reach  his  destination  at  a 
specified  time,*^  but  it  has  been  held  that  a  statement  by  an  agent  at 
the  time  of  the  sale  of  the  ticket,  that  the  train  will  make  close  con- 
nections for  passenger's  destination,  does  not  amount  to  a  guaranty 
of  such  connection.'^  White  an  agent  not  connected  with  tiie  sale 
of  the  ticket  would  not  have  power  to  authorize  a  stop-over  con- 
trary to  the  provisions  of  the  ticket,'*  yet  it  is  usually  held  that  repre- 


MeClure  v.  Philadelphia,  etc.,  R.  Co.,      31  L.R.A.(N.S.)  232  note. 

34  Md.  532,  6  Am.  Rep.  345.  9.  Kansas  City,  etc.,  R.  Co;  v.  Lit- 

4.  31  L.R.A.(N.S.)  231  note.  tie,  66  Kan.  378,  71  Pac.  820,  97  A. 

5.  Southern  R.  Co.  v.  Nowlin,  156  S.  R.  376,  61  L.R.A.  122;  Louisville, 
Ala.  222,  47  So.  180,  130  A.  S.  R.  etc.,  R.  Co.  v.  Scott,  141  Ky.  538,  13a 
91;  Illinois  Cent.  R.  Co.  v.  Harper,  S.  W.  800,  Ann.  Cas.  1912C  547,  34 
83  Miss.  560,  35  So.  764,  102  A.  S.  R.  L.RA.{N.S.)  206;  McDonald  v.  Cen- 
469,  64  L.R.A.  283;  Mace  tJ.  Southern  tral  R.  Co.,  72  N.  J.  L.  280,  62  Atl. 
R.  Co.,  151  N.  C.  404,  66  8.  E.  342,  405,  111  A.  S.  R.  672,  2  LJl.A.(N.S.) 
24  LJl.A.(N.S.)  1178  and  note;  St.  505;  Pittsburgh,  etc.,  R.  Co.  v.  Reyn- 
Louis  Southwestern  R.  Co.  v.  White,  olds,  55  Ohio  St.  370,  45  N.  E.  712, 
99  Tex.  359,  89  S.  W.  746,  122  A.  S.  60  A.  S.  R.  706. 

R.  631  and  note,  13  Ann.  Cas.  965  and      122  A.  S.  R.  643  note;  2  L.R.A. 
note,  2  L.R.A.(N.S.)  110  and  note.      (N.S.)    110   note;   24  L.R.A.{N.8.) 
31  L.R.A.(N.S.)  231  note.  1179  note;  31  L.R.A.(N.S.)  232,  23a 

6.  Atkinson  v.  Southern  R.  Co.,  114  note. 

Ga.  146,  39  S.  E.  888,  55  L.R.A.  223.      10.  Rock  Island,  etc.,  R.  Co.  v.  Stev- 
31  L.R.A.(N.S.)  232,  233  note.         ens,  84  Ark.  436,  105  S.  W.  1032,  108 

7.  Atkinson  v.  Southern  R.  Co.,  114  S.  W.  517,  16  L.R.A.(N.S.)  1132  and 
Ga.  146,  39  S.  E.  888,  55  L.R.A.  223;  note. 

Louisville,  etc.,  R.  Co.  c.  Scott,  141      2  L.R.A.(N.S.)  507  note. 
Ky.  538,  133  S.  W.  800,  Ann.  Cas.      11.  Hayes  v.  Wabash  R.  Co.,  16a 
1912C  547,  34  L.R.A.(N.S.)  206.  Mich.  174,  128  N.  W.  217,  31  L.R.A.. 

31  L.R.A.(N.S.)  232  note.  (N.S.)  229  and  note. 

8.  Turner  v.  Great  Northern  R.  Co.,     12.  31  L.R.A.(N.S.)  231  note. 

15  Wash.  213,  46  Pac.  243,  55  A.  S.  IS.  McClure  v.  Philadelphia,  etc.,  R. 
R.  883.  Co.,  34  Md.  532,  6  Am.  Rep.  345. 
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sentations  made  by  the  agent  selling  a  ticket,  and  at  the  time  of 
sale,  as  to  the  right  of  stop-over  on  such  ticket  will  be  binding  on 
the  carrier.^*  So  also  a  cam^  has  been  held  bound  by  the  repre- 
sentations of  its  ticket  agent  that  a  purchaser  could  travel  on  the 
ticket  sold  without  hindrance  from  quarantine  regulations  or  other 
causes."  It  has  been  held,  however,  that  misinformation  given  by 
an  agent  of  a  railway  company  cannot  be  made  the  basis  of  a  cause 
of  action  where  correct  information  is  given  by  another  agent  to  the 
passenger  before  he  starts  upon  his  contemplated  journey.'*  The 
right  of  a  passenger  to  recover  damages  for  ejection  caused  by  the 
misrepresentations  or  mistakes  of  the  carrier's  ticket  agent  ia  treated 
elsewhere  in  this  title.*' 

579.  Redemption  of  Tickets. — ^The  holder  of  a  railroad  ticket  who 
does  not  use  it  for  a  passage  during  its  life  for  such  a  purpose  is  not 
entitled,  as  matter  of  law,  to  have  the  purchase  price  refunded.  The 
contract  of  cwriage  imposes  on  the  company  an  obligation  to  be  pre- 
pared to  perform  the  contract  on  ite  part  by  the  equipment  and  opera- 
tion of  its  train,  and  there  would  seem  to  be  no  valid  reason  why, 
when  the  ticket  is  purchased  so  that  the  company  is  bound  by  its 
terms,  the  passenger  is  not  alike  bound;  t^t  is,  he  must  ao^pt  what 
he  has  purchased,  or  lose  it.'®  Where,  however,  a  carrier  has  refused 
to  accept  a  sick  person  offering  himself  for  transportation,  the  passage 
money  may  be  recovered,  or  such  part  of  it  as  is  due  after  the  carrier 
has  been  allowed  to  recoup  any  expense  it  incurred  in  preparing  for 
the  passage  of  such  person."  Provision  is,  however,  frequently  made 
by  carriers  of  passengers  for  the  redemption  of  tickets  or  any  unused 
part  thereof,  upon  presentation  of  the  same  at  the  proper  place,  and 
within  a  prescribed  time  after  the  right  to  use  the  same  has  expired 
by  limitation  of  time  as  stipulated  thereon."  And  in  some  juris- 
dictions the  carrier  is  expressly  required  by  statute  to  provide  for  the 
redemption  of  the  whole  or  parts  or  coupons  of  any  ticket  or  tickets 
it  may  have  sold  and  which  the  passenger  has  not  used.^ 

14.  New  York,  etc.,  K.  Co.  v.  Win-  18.  Trezona  v.  Chicago,  G.  W.  R. 
ter,  143  U.  8.  60,  12  S.  Ct.  356,  36  U.  Co.,  107  la.  22,  77  N.  W.  486,  43 
S.  (L.  ed.)  71;  Burnham  v.  Grand  L.R.A.  136. 

Tmnk  R.  Co.,  63  Me.  298,  18  Am.  19.  ConnorB  v.  Cunard  Steamship 

Rep.  220.  Co.,  204  Mass.  310,  90  N.  E.  601,  134 

31  L.R.A.(N.S.)  231  note.   And  see  A.  S.  R.  662,  17  Ann.  Cm.  1051,  26 

supra,  par.  533.  L.R.A.(N.S.)  171. 

15.  St.  Clair  v.  Kansas  City,  etc.,  R.  20.  Hutchins  ti.  Pennsylvania  R.  Co., 
Co.,  76  Miss.  473,  24  So.  904,  71  A.  181  N.  Y.  186,  73  N.  E.  972,  106  A. 
S.  R.  534.  S.  R.  537. 

16.  Atchison,  etc.,  R.  Co.  d.  Ganta,  1.  Burdiek  v.  People,  149  III.  600, 
38  Kan.  608.  17  Pac.  54,  5  A.  S.  R.  36  N.  E.  948,  41  A.  S.  R.  329.  24 
780  L.R.A.  152  and  note;  State  r.  Corbett, 


17.  See  infra,  par.  754-758. 


57  Minn.  345,  59  N.  W.  317,  24  LJI.A. 
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580.  Statutory  Regulations  as  to  Tickets  and  Transfers  in  General. 

— It  has  been  almost  uniformly  decided  that  it  is  a  reasonable  and 
proper  exercise  of  the  police  power  to  require  carriers,  who  are  usu-' 
ally  created  by  lefrfsliition,  to  sell  their  own  tickets,  either  directly  or 
through  duly  authorized  agents,  and  that  in  the  exercise  of  such 
power  personal  and  property  rights  are  not  invaded  to  such  an  extent 
that  constitutional  provisions  are  violated.  Such  statutes  have  been 
upheld  as  against  objections  that  they  are  an  attempt  unduly  to 
interfere  with  interstate  commerce,  that  they  deprive  citizens  of  their 
property  without  due  process  of  law,  or  deny  to  them  the  equal  pro- 
tection of  the  laws  as  guaranteed  by  the  national  and  by  state  con- 
stitutions, or  that  they  are  cla^'i  legislation  creating  a  monopoly  and 
granting  special  privileges.*  A  statute  making  it  unlawful  for  any 
person  to  sell  railway  tickets  unless  he  has  a  certificate  from  the  rail- 
way company  showing  his  authority  so  to  do  is  not  open  to  the  objec- 
tion that,  by  empowering  railroad  companira  to  issue  or  withhold 
certificates  of  authority  at  their  own  will,  it  delegates  to  such  com- 
panies the  power  to  create  crimes  and  to  say  who  are  criminals,*  nor 
is  a  statute  prohibiting  traffic  in  nontransferable  signature  tickets 
issued  by  common  carriers  and  sold  below  the  standard  rates,  and 
making  such  traffic  a  misdemeanor,  unconstitutional  on  the  ground 
that  it  delegates  to  carriers  authority  to  create  a  penal  offense  or  not, 
as  they  may  choose  to  issue  or  not  to  issue  tickets  of  that  class.* 
There  is  authority,  however,  to  Uie  effect  that  a  statute  which  pro- 
hibits and  subjecte  to  punishment  as  a  crime  the  selling  of  tickets  for 
passage  on  vessels  or  railroad  lines  by  any  person  except  common 
e^riers  and  their  specially  authorized  agents  transcends  the  police 
power  and  violates  the  constitutional  guaranties  of  civil  rights  and 
privileges  and  of  liberty,  in  so  far  as  it  undertakes  to  prohibit  citizens 
of  the  state  from  engaging  in  the  business  of  brokerage  in  such  pas- 

4P8;  In  .  re  O'NeUl,  41  Wash.  174,  83  Pac.  476,  8  Ann.  Cas.  646  and  note, 

Pap.  104,  6  Ann.  Cas.  809,  and  note,  4  L.R.A.(N.S.)  480  and  note;  Sleeper 

J  L.R.A.(N.S.)  5:38.  V.  Pennsylvania  R.  Co.,  100  Pa.  St. 

2.  Burdick  v.  People,  149  111.  600,36  259,  45  Ajn.  Rep.  380;  Samuelson  v. 

N.  E.  948,  41  A.  S.  R.  329,  24  L.R.A.  State,  116  Tenn.  470,  95  S.  W.  1012, 

152,  and  note.     (The  binding  effect  115  A.  S.  R.  805;  Jannin  v.  State, 

of  this  decision  as  a  precedent  has  42  Tex.  Crim.  631.  51  S.  W.  1126,  62 

been  questioned  in  several  Illinois  cir-  S.  W.  419,  96  A.  S.  R.  821  and  note, 

cait  and  superior  eonrt  cases,  on  the  53  L.R.A.  349;  In  re  O'Neill,  11  Wash, 

ground  that  the  action  was  ftetitious  174,  83  Pae.  104,  6  Ann.  Cas.  869 

and  collusive— see  3  L.R.A.(N.S.)  558  and  note,  3  L.R.A.(N.S.)  558. 

note,  and  4  L.R.A.(N.S.)   480^1  U  Ann.  Cas.  557  note, 

note) ;  Fry  v.  State,  63  Ind.  552,  30  S.  In  re  O'NeiU,  41  Wash.  174,  6 

Am.  Rep.  238;  State  v.  Corbett,  67  Ann.  Cas.  869  and  note,  3  L.R.A. 

Minn.  345,  59  N.  W.  317,  24  L.R.A.  (N.S.)  558. 

498;  State  v.  Ray,  109  N.  C.  736,  14  4.  Samuelson  v.  State,  116  Tenn. 

S.  E.  83,  14  L.R.A.  52f)  and  note;  470,  95  S.  W.  1012, 115  A.  S.  B.  805. 
State  It.  Thompson,  47  Ore.  492,  84 
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sage  tickets.^  And  a  statute  intiking  the  stde  of  a  railroad  passenger 
ticket  by  other  than  an  agent  of  the  company  a  penal  offense  when  it 

contains  upon  its  face  a  statement  that  such  sale  is  penal,  but  leaving 
it  optional  with  the  company  whether  or  not  the  ticket  shall  contain 
such  statement,  has  been  held  void  under  a  constitutional  provision 
forbidding  the  legislature  to  delegate  its  authority  to  suspend  a  law, 
as  well  as  in  failing  to  define  with  certainty  an  offense,  and  as  not 
of  itself  creating  an  offense,  and  as  giving  to  a  railroad  company  the 
option  to  create  an  offense.*  On  several  occasions  the  courts  have 
upheld  the  validity  of  municipal  ordinances  prohibiting,  under  penal- 
ties, any  person  from  selling,  purchasing,  giving  away,  or  receiving 
a  street  railway  transfer  ticket  issued  by  a  street  railway  company 
within  the  city.' 

581.  Persons  Within  Operation  of  Statutes. — Statutes  declaring  it 
unlawful  for  any  person  except  the  duly  authorized  agent  of  a  com- 
mon carrier  to  sell  or  deal  in  passenger  tickets  are  uf^ually  directed 
against  such  unauthorized  persons  as  engage  in  the  business  of  buying 
and  selling  pa^nger  transportation  tickets,  and  therefore  such  stat- 
utes have  no  application  to  a  case  where  the  sale  of  only  one  and  a 
single  ticket  is  shown,*  and  do  not  deprive  the  original  purchaser  of 
a  transferable  ticket  of  the  right  to  sell  the  same  t-o  a  person  who  will 
in  good  faith  personally  use  it  in  the  prosecution  of  a  journey.*  So, 
also,  the  sale  of  all  special  tickets,  whether  half  fare,  excursion,  or 
tickets  special  in  any  other  respect,  is  exempted  from  the  operation  of 
the  provisions  of  some  of  these  statutes.'* 

XXX.  Personal  Injuries  to  Passengers  Generally 

Liability  as  Dependent  on  Negligence  of  Carrier 

582.  In  General. — While  carriers  of  goods  are  practically  insurers 
of  the  property  entrusted  to  them,*'  yet  in  the  carriage  of  passengers 
the  same  principles  of  law  are  not  applied,  for  the  obvious  reason  that 
a  great  distinction  exists  between  persons  and  goods,  passengers  being 
capable  of  taking  care  of  themselves,  and  of  exercising  that  vigilance 

5.  People  V.  Warden  of  City  Prison,  S.  E.  83,  14  L.R.A.  529  and  note. 
157  N.  Y.  116,  15  N.  E.  1006,  43     96  A.  S.  R.  833-834  note. 

L.R.A.  264.  9.  Fry  i-.  State,  63  Ind.  552,  30 

96  A.  S.  R.  830  note.  Am.  Kep.  238;  Samuelson  v.  State,  116 

6.  Jannin  v.  State,  42  Tex.  Crim.  Tenn.  470,  95  S.  W.  1012,  115  A.  S. 
631,  51  S.  W,  1126,  62  S.  W.  419,  R.  805;  but  see  State  v.  Corbett,  57 
96  A.  S.  R.  821,  53  L.R.A.  349.  Minn.  345,  59  N.  W.  317,  24  L.R.A. 

7.  Chicago  v.  Openheim,  229  111.  313,  498. 

82  N.  E.  294,  11  Ann.  Cos.  554  and  10.  Fry  v.  State,  63  Ind.  552,  30 
note.  Am.  Rep.  238. 

6  Ann.  Cas.  874  note.  96  A.S.^  834  note. 

8.  State  V.  Ray,  109  N.  C.  736,  14     11.  See  supra,  par.  175. 
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and  foresight  in  the  maintenance  of  their  rights  which  the  owners  of 
goods  who  have  entrusted  them  to  others  cannot  do.'^  Although  a 
few  early  English  cases  apparently  countenanced  the  doctrine  that 
common  carriers  of  passengers  are  liable  as  insurers  of  the  safety  of 
the  passengers  whom  they  undertake  to  carry,'*  it  is  now  well  estab- 
lished, both  in  England  and  in  the  United  States,  that  carriers  of 
passengers  are  not  insurers  against  accident,  but  are  answerable  for 
an  injury  to  a  passenger  only  when  there  has  been  a  want  of  proper 
care,  diligence  or  skill  on  the  part  of  the  carrier  or  his  servants,  unle^ 
such  injury  be  wilfuUy  inflicted.'*    It  will  thus  be  seen  that  the 


12.  Boyce  v.  Anderson,  2  Pet.  150,  27  Ind.  App.  672,  62  N.  E.  94,  87 
7  U.  S.  (L.  ed.)  379;  Stokes  v.  Salton-  A.  S.  R.  279;  Parker  v.  Des  Moines 
stall,  13  Pet.  181,  10  U.  S.  (L.  ed.)  Citv  R.  Co.,  153  la.  254,  133  N.  W. 
115;  Ingalls  v.  BUls,  9  Mete.  (Mass.)  373,  Ann.  Cas.  1913E  174  and  note,  38 
1,  43  Am.  Dec.  346;  Grand  Rapids,  L.R.A.(N.S.)  731;  Lewark  v.  Parkin- 
etc.,  R.  Co.  17.  Huntley,  38  Mich.  537,  son,  73  Kan.  553,  85  Pac.  601,  5 
31  Am.  Rep.  321.  L.R.A.(N.S.)  1069;  Louisville,  etc.,  R. 

13.  43  Am.  Dec.  355  note.  Co.  v.  Siekings,  5  Bush  (Ky.)  1,  96 

n'^i:  ?^^7^!^^A^I^-'^S:^-J'a?''J^^I'  Am.  Dec.  320  and  note;  Ohio  Valley 

98  Fed.  694,  39  C  C.  A.  237,  50  L.R  A.  Co.  v.  Watson,  93  Ky.  654,  31  S. 

"  -S  244,  40  a.  s.  r.  211, 19  l.r.a. 

A  ?x;oVno«    iLr   ;           '  .  310;  Louisville,  etc.,  R.  Co.  «.  Oregon-, 

L.R.A  (N.S.)  926;  Montgomery   etc  '          ^    ^  gj^- 

H.    Co.   V.   Culver,   75   Ala.   578,   51  ,  „  .  /xto  i   01 "                   at  f 

Am.  Rep.  483;  Colorado,  etc.,  R.  Co.  L.R.A.(N.S.)  31/;  Clerc  «.  Morgan's 

t..  McGeorge,  46  Colo.  15,  102  Pac.  ^^^Tkn           ^^'k    ?"  R^i^.' 

747,  17  Ann.  Cas.  880  -  Murray  v.  ^2     .  ^  ' 

Lehigh  VaUey  R.  Co.,  66  Conn.  512,  Goddard  v.  Grand  Trunk  R.  Co.,  57 

34  Atl.  506,  32  L.R.A.  539;  Kebbe  r.  202,  2  Am.  Rep.  39;  Libby  r. 

Connecticut  Co.,  85  Conn.  641,  84  Maine  Central  R.  Co.,  85  Me.  34,  26 

Atl.  329,  Ann.  Cas.  1913C  167;  Ja-  Atl.  943,  20  L.R.A.  812;  Bigelow  v. 

quette  r.  Capital  Traction  Co.,  34  App.  Maine  Central  R.  Co.,  110  Me.  105, 

Cas.  (D.  C.)  41,  25  L.R.A.(N.S.)  407;  85  AU.  396,  43  L.R.A.(N.S.)  627; 

HaUy  V.  Atlanta  St.  Railroad  Co.,  61  Stockton  r.  Frey,  4  GUI  (Md.)  406, 

Ga.  215,  34  Am.  Rep.  97;  Central  of  45  Am.  Dec.  138  and  note;  Baltimore, 

Georgia  R.  Co.  v.  Lippman,  110  Ga.  etc.,  R.  Co.  v.  Worthington,  21  Md. 

665,  36  S.  E.  202,  50  L.R.A.  673;  275,  83  Am.  Dec.  578;  Baltimore  City 

Savannah,  etc.,  R.  Co.  1;.  Boyle,  115  Pass.  R.  Co.  v.  Nugent,  86  Md.  349, 

Ga.  836,  42  S.  E.  242,  59  L.R.A.  104;  38  Atl.  779,  39  LJI.A.  161;  Tall  v. 

Galena,  etc.,  R.  Co.  v.  Fay,  16  111.  Baltimore  Steam  Packet  Co.,  90  Md. 

558,  63  Am.  Dec.  323  and  note;  Ga-  248,  4  Atl.  1007,  47  L.R.A.  120 ;  United 

lena,  etc.,  E.  Co.  v.  Yarwood,  17  111.  Railways  &  Electric  Co.  v.  Deane,  93 

509,  65  Am.  Dee.  682;  Chicago,  etc.,  Md.  619,  49  Atl.  923,  86  A.  S.  R. 

R.  Co,  «.  George,  19  III.  510,  71  Am.  453,  54  L.R.A.  942;  Ingalls  v.  Bills, 

Dee.  239  and  note;  Dlinois  Central  R.  9  Mete.  (Mass.)  1,  43  Am.  Dec.  346; 

Co.  13.  Slatton,  54  Dl.  133,  5  Am.  Warren  r.  Fitchburg  R.  Co.,  8  Allen 

Rep.  109;  Chicago,  etc.,  R.  Co.  v.  (Mass.)  227,  85  Am.  Dec.  700  and 

Pillsbury,  123  HI.  9,  14  N.  E.  22,  5  note;  Simmons  r.  New  Bedford,  ete., 

A.  S.  R.  483  and  note;  Louisville,  Steamboat  Co.,  07  Mass,  361,  93  Am. 

etc.,  R.  Co.  V.  Snyder,  117  Ind.  435,  Dec.  99  and  note;  Feital  tj.  Middlesex 

20  N.  E.  284,  10  A.  S.  R.  60,  3  R.  Co.,  109  Mass.  398,  12  Am.  Rep. 

L.R.A.  434;  Bowles  v.  Indiana  R.  Co.,  720;  Millmore  o.  Boston  El.  R.  Co., 
R.  C.  L.  Vol.  IV.— 72.  1137 
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liability  of  a  carrier  of  passengers  differs  materially  from  that  of  a 
carrier  of  goods.  The  latter  is  held  to  be  an  insurer  against  all 
injuries  except  such  as  are  caused  by  the  act  of  God,  the  public  enemy, 
or  the  owner,  while  a  carrier  of  passengers  is  not  responsible  for  an 
injury  caused  by  an  unforeseen  accident  against  which  human  care 
and  foresight  could  not  guard,  and  not  in  any  degree  caused  by 


194  Mass.  323,  80  N.  £.  44a,  120  H.  Co.,  58  N.  Y.  126,  17  Am.  i^p. 
A.  S.  R.  558;  Pitcher  v.  Old  Colony  221;  Palmer  v.  Pennsylvania  Co.,  Ill 
St.  R.  Co.,  196  Mass.  69,  81  N.  E.  N.  Y.  488,  18  N.  E.  859,  2  LJSJIl. 
876,  124  A.  S.  R.  513  and  note,  12  252  and  note;  Palmer  v.  Delaware, 
Ann.  Cas.  886,  13  L.R.A.(N.S.)  481;  etc..  Canal  Co.,  120  K.  Y.  170,  24 
Grand  Rapids,  ete.,  R.  Co.  v.  Huntley,  N.  E.  302,  17  A.  S.  R.  629  and  note; 
38  Mich.  537,  31  Am.  Rep.  321  and  Brewer  v.  New  York,  etc.,  B.  Co.,  121 
note;  Wormsdorf  v.  Detroit  City  R.  N.  Y.  59,  26  N.  E.  324,  21  A  S.  R. 
Co.,  75  Mich.  472,  42  N.  W.  1000,  13  647,  11  L.RJi..  483;  Pipet  v.  New 
A.  S.  R.  453;  Fox  v.  Michigan  Cent.  York  Central,  ete.,  R.  Co.,  156  N.  Y. 
R.  Co.,  138  Mich.  433, 101  N.  W.  624,  224,  50  N.  £.  851,  66  A.  S.  R.  560 
5  Ann.  Cas.  68,  68  L.K.A.  336;  Sawyer  and  note,  41  L.R.A.  724;  Hanlon  v. 
tf.  l  annibal,  etc.,  R.  Co.,  37  Mo.  240,  Central  R.  Co.,  187  N.  Y.  73,  79  N.  E. 
90  Am.  Dec.  382;  Hnelsenkamp  v.  Citi-  846,  116  A.  S.  R.  591,  10  Ann.  Cas. 
sen's  R.  Co.,  37  Mo.  537,  90  Am.  Dec  366,  10  L.R.A.(N.S.)  411;  Cormaek 
399;  Kleiber  v.  People's  R.  Co.,  107  v.  New  York,  ete.,  R.  Co.,  196  N.  Y. 
Mo.  240,  17  S.  W.  946,  14  LJt.A.  442,  90  N.  E.  66,  17  Ann.  Cas.  949, 
613;  Kite  v.  Metropolitan  St.  R.  Co.,  24  L.R.A.(N.S.)  1209  and  note;  Laing 
130  Mo.  132,  31  S.  W.  262,  32  S.  W.  v.  Colder,  8  Pa.  St.  479,  49  Am.  Dee. 
33,  51  A.  S.  R.  555  and  note;  Sulli-  533  and  note;  Peters  v.  Bvlands,  20 
van  V.  Jefferson  Ave^  R.  Co.,  133  Pa.  St.  497,  59  Am.  Dee.  746  and 
Mo.  1,  34  S.  W.  566,  32  L.R.A.  167;  note;  Pittsburgh,  etc.,  B.  Co.  v.  Hinds, 
Lucas  «.  St.  Louis,  etc.,  R.  Co.,  174  53  Pa.  St.  512,  91  Am.  Dee.  224  and 
Mo.  270,  73  S.  W.  589,  61  L.R.A.  452;  note;  M<ner  v.  Pennsylvania  R.  Co.,  64 
Taillon  v.  Mears,  29  Mont  161,  74  Pa.  St.  225,  3  Am.  Rep.  581;  Thir- 
Pae.  421,  1  Ann.  Cas.  613;  MeClarv  teenth,  etc.,  Str.  Pass.  R.  Co.  «.  Bond- 
V.  Sionx  City,  etc.,  R.  Co.,  3  Neb.  44,  rou,  92  Pa.  St.  475,  37  Am.  Bep.  707; 
19  Am.  Rep.  631;  Lincoln  Traction  Fredericks  v.  Northern  Cent.  R.  Co., 
Co.  V.  Webb,  73  Neb.  136,  102  N.  W.  157  Pa.  St.  103,  27  Atl.  689,  22  L.RJL 
258,  119  A.  S.  R.  879;  Boucher  v.  306  and  note;  Prospert  v. -Rhode  Is- 
Boston,  etc.,  R.  Co.,  76  N.  H.  91,  79  land  Subnrban  R.  Co.,  28  R.  I.  367, 
AU.  993,  Ann.  Cas.  1912B  847,  34  67  AU.  522,  11  LJl.A.(N.S.)  1142; 
L.R.A.(N.S.)  728;  City  R.  Co.  v.  Lee,  Wade  t>.  Columbia  Electric  Street-Rail- 
.50  N.  J.  L.  435,  14  AU.  883,  7  A.  S.  way  Co.,  51  S.  C.  296,  29  S.  E.  233,  64 
R.  798;  Camden,  etc.,  R.  etc.,  Co.  v.  A.  S.  R.  676;  Meuer  v.  Chicago,  etc., 
Burke,  13  Wend.  (N.  Y.)  611,  28  R.  Co.,  5  S.  D.  568,  59  N.  W.  945, 
Am.  Dec.  488;  Hollister  «.  Nowlen,  49  A.  S.  R.  898,  25  L.R.A.  81;  West 
19  Wende  (N.  Y.)  234,  32  Am.  Dec.  Memphis  Packet  Co.  v.  White,  99 
455;  Bowen  v.  New  York  Cent.  K.  Tenn.  256,  41  S.  W.  583,  38  L.R.A. 
Co.,  18  N.  Y.  408,  72  Am.  Dee.  529  427;  Marshall  v.  Nashville  R.  etc., 
and  note;  Deyo  v.  New  York  Cent.  Co.,  118  Tenn.  254, 101  S.  W.  419, 12 
R.  Co.,  34  N.  Y.  9,  88  Am.  Dec.  Ann.  Cas.  675,  9  L.R.A.(N.S.)  1246; 
418  and  note;  MePadden  v.  New  International  &  G.  N.  Railroad  Co.  v. 
York  Cent.  R.  Co.,  44  N.  Y.  478,  4  Halloren,  53  Tex.  46,  37  Am.  Rep. 
Am.  Rep.  705;  Spooner  v.  Brooklyn  744;  International,  etc.,  R.  Co.  v. 
City  R.  Co.,  54  N.  Y.  230,  13  Am.  Welch,  86  Tex.  203,  24  S.  W.  390, 
Rep.  570;  Carroll  v.  Staten  Island  40  A.  S.  R.  829;  Christensen  v.  Oie- 
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negligence,*'  nor  for  such  perils  as  occur  wholly  without  their  agency, 
unless  there  is  some  want  of  care  in  escaping  from  the  consequences 
.  of  such  perils.'*  Thus,  for  instance,  a  carrier  of  passengers  is  not 
liable  for  injuries  to  passengers  through  accidents  arising  from  an 
extraordinary  storm,  flood,  or  other  unavoidable  casualty  caused  by 
the  hidden  forces  of  nature,  unknown  to  common  experience,  and 
which  could  not  have  been  reasonably  anticipated,*'  nor  for  injuries 


gon  Short  Line  R.  Co.,  35  Utah  137,  Cas.  1912C  438,  34  L.R.A.(N.S.)  725; 

99  Pac.  676,  18  Ann.  Cas.  1159,  20  Chesapeake,  etc.,  R.  Co.  v.  Burk«,  147 

L.R.A.(N.S.)  255;  Sprague  v.  Smith,  Ky.  694,  145  S.  W.  370,  Ann.  Cas. 

29  Vt.  421,  70  Am.  Dec.  424;  Hadley  1913D  208;  Stockton  v.  Frey,  4  Gill 

tJ.  Cross,  34  Vt.  586,  80  Am.  Dec.  699;  (Md.)  406,  45  Am.  Dec.  138;  Simmons 

Norfolk,  etc.,  R.  Co.  v.  Oroseciose,  88  v.  New  Bedford,  etc.,  Steamboat  Co., 

Va.267,13  S.  E.  454,  29  A.  S.  R.  718;  97  Mass.  361,  93  Am.  Dec.  99  and 

Connell  v.  Chesapeake,  etc.,  R.  Co.,  note;  Sawyer  t>.  Hannibal,  etc.,  R.  Co., 

93  Va.  44,  24  S.  E.  467,  57  A.  S.  R.  37  Mo.  240,  90  Am.  Dec.  382;  Bowen 

786,  32  LJI.A.  792;  Roanoke  R.,  etc.,  v.  New  York  Cent.  R.  Co.,  18  N.  T. 

Co.  V.  Sterrett,  108  Va.  533,  62  S.  E.  408,  72  Am.  Dec  529;  Deyo  v.  New 

385,128A.S.  R.971,19LJlJt.tN.S.)  York  Cent.  R.  Co.,  34  N.  Y.  9,  88 

316;  Lane  «.  Spokaiie  Falls,  etc.,  R.  Am.  Dec.  418;  Hanlon  v.  Centrid  B. 

Co.,  21  Wash.  119,  57  Pae.  367,  75  Co.,  187  N.  Y.  73,  79  N.  E.  846,  116 

A.  S.  R.  821,  46  L.RA..  153;  OiUing-  A.  S.  R.  591,  10  Ann.  Cas.  366,  10 

bam  V.  Ohio  River  R.  Ca,  35  W.  Va.  LJt.A.(N.S.)  411;  Stephens  v.  Okla- 

588,  14  S.  E.  243,  29  A.  S.  R.  827, 14  homa  City  R.  Co.,  28  Okla.  340,  U4 

L.RJL.  798;  Conroyi).  Chicago,  etc.,  R.  Pac.  611,  33  L.R.A.(N.S.)  1007  and 

Co.,  96  Wis.  243,  70  N.  W.  486,  38  note;  Pittsburgh,  etc.,  R.  Co.  «,  Hinds, 

LJI.A.  419;  Blake  V.  Great  Western  R.  53  Pa.  St.  512,  91  Am.  Dee.  224; 

Co.,  7  H.  &  N.  987,  8  Jar.  (N.  S.)  1013,  Fredericks  v.  Northern  Cent  E,  Co,, 

10  W.  R.  388,  31  L.  J.  Excb.  346;  S  157  Pa.  St.  103,  27  Atl.  689,  22  L.BJIl. 

Eng.  Rol.  Cas.  430;  Readhead  v.  Mid-  306  and  note;  Bradley  v.  Lake  Shore, 

land  R.  Co.,  L.  R.  2  Q.  B.  412,  36  etc.,  R.  Co.,  238  Pa.  St.  316,  86  AU. 

L.  J.  Q.  B.  181,  L.  R.  4  Q.  B.  379,  200,  44  L.R.A.(N.S.)  1148  and  note; 

38  L.  J.  Q.  B.  169,  5  Eng.  Rnl.  Ces.  Roanoke  R.  &  E.  Co.  v.  Sterrett,  108 

436;  East  Indian  R.  Co.  v.  Mukerjee,  Va.  533,  62  S.  £.  385,  128  A.  S.  R. 

[1901]  A.  C.  396,  70  L.  J.  P.  C.  63,  971,  19  L.R,A(N.S.)  316. 
84  L.  T.  N.  S.  210,  17  Times  L.  Rep.     10  A  S.  R.  457  note;  11  A.  S.  R. 

284,  3  British  RuK  Cas.  420  and  note.  64  note;  2  L.R.A.  252  note. 

1  A.  S.  R.  200  note;  2  L.R.A.  88     16.  Reaiy  v.  Lonisville,  etc.,  R.  Co., 

note.  40  La.  Ann.  32,  3  So.  390,  8  A.  S.  R. 

16.  The  City  of  Panama,  101  U.  S.  497;  Sprague  v.  Smith,  29  Vt.  421,  70 

453,  25  U.  S.  (L.  ed.)  1061;  Irwin  Am.  Dec.  424  and  note.    And  see 

V.  Louisville,  etc.,  R.  Co.,  161  Ala.  mpm,  par.  175  et  aeq.,  as  to  the  lia- 

489,  50  So.  62,  135  A.  S.  R.  153,  18  bility  of  carriers  of  goods. 
Ann.  Cas.  772;  St.  Louis,  etc.,  R.  Co.     17.  Libby  e.  Maine  Central  R.  Co., 

«.  Pitcock,  82  Ark.  441,  101  S.  W.  85  Me.  34,  26  Atl.  943,  20  L.R.A. 

725,  118  A.  S.  R.  84,  12  Ann.  Cas.  812  and  note;  Jones  v.  Minneapolis, 

582;  Oliver  v.  Fort  Smith  L.  &  T.  etc.,  R.  Co.,  91  Minn.  229,  97  N.  W. 

Co.,  89  Ark.  222,  116  S.  W.  204,  131  893,  103  A.  S.  R.  507;  BaUentine  «. 

A.  S.  R.  86;  Colorado,  etc.,  R.  Co.  «.  North  Missouri  R.  Co.,  40  Mo.  491, 

McGeorpe,  46  Colo.  15,  102  Pac.  747,  93  Am.  Dec.  315;  Cormack  o.  New 

133  A.  S.  R.  43  and  note,  17  Ann.  Cas.  York,  etc.,  R.  Co.,  198  N.  Y.  442,  90 

880;  Le  Deau  v.  Northern  Pac.  R.  N.  E.  56, 17  Ann.  Cas.  049,  24  hJRJi. 

Co.,  19  Idaho  711, 115  Pao.  502,  Ann.  (N.S.)  1209  and  npte. 
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arising  from  acts  of  strangers  or  fellow  passengers  over  whom  the 
carrier  has  no  control,  and  whose  action  is  not  reasonably  to  be  ex- 
pected.1^  Any  right  of  action  must  be  based  on  negUgence,  and  negli- 
gence must  be  shown  to  authorize  a  recovery.**  As  in  every  case 
involving  actionable  negligence,  there  must  be  a  duty  on  the  part 
of  defendant,  a  failure  to  perform  that  duty,  and  an  injury  or  dam- 
age resulting  by  reason  of  such  failure.***  Where,  however,  injury 
or  inconvenience  results  to  a  passenger  through  an  accident  caused 
by  want  of  the  proper  degree  of  care  on  the  part  of  the  carrier,  or 
where  the  evil  consequences  might  have  been  averted  by  the  exercise 
of  such  care,  the  carrier  is  liable  for  all  damages  proximately  resulting 
from  its  negligent  act  or  omission.*  The  duty  imposed  by  law  upon 
carriers  of  passengers,  to  carry  safely,  so  far  as  human  skill  and  fore- 
sight can  go,  the  persons  it  undertakes  to  carry  exists  independently 
of  contract,  and  although  there  is  no  contract  in  a  legal  sense  between 
the  parties.  The  law  raises  the  duty  out  of  regard  for  human  life, 
and  for  the  purpose  of  securing  the  utmost  vigilance  by  carriers  in 
protecting  those  who  have  committed  themselves  to  their  hands.* 
The  negligent  act  or  omission  of  an  agent  or  servant  of  a  carrier  is,  as 
to  the  public,  the  employer's  act,  whether  the  employer  be  a  natural  or 
an  artificial  person,  and  the  carrier  engages  not  only  for  the  com- 
petent skill  of  its  employees,  but  for  the  faithful  and  continued  ap- 

18.  New  York,  etc.,  R.  Co.  v.  Baker,  (N.S.)  357.   And  see  Negligence. 

98  Fed.  694,  39  C.  C.  A.  237,  50  1.  Ohio  VaUey  R.  Co.  v.  Watson, 
L.R.A.  201;  Gary  v.  Los  Angeles  R.  93  Ky.  654,  21  S.  W.  244,  40  A.  S.  R. 
Co.,  157  Cal.  599,  108  Pae.  682,  21  211,  19  L.R.A.  310;  Lobdell  v.  Bullitt, 
Ann.  Cas.  1329  and  note,  27  L.R.A.  13  La.  348,  33  Am.  Dec.  567;  Balti- 
(N.S.)  764  and  note;  O'Gara  v.  St.  more  City  Pass.  R.  Co.  v.  Nugent,  86 
Louis  Transit  Co.,  204  Mo.  724,  103  S.  Md.  349,  38  Atl.  779,  39  L.R.A.  161; 
W.  54,  11  Ann.  Cas.  850  and  note.  Snow  v.  Fitohburg  R.  Co.,  136  Mass. 
12  L.R.A.(N.S.)  840;  Fredericks  v.  552,  49  Am.  Rep.  40  and  note;  Parks 
Northern  Central  R.  Co.,  157  Pa.  St.  v.  St.  Louis,  etc.,  R.  Co.,  178  Mo.  108, 
103,  27  Atl.  689,  22  L.R.A.  306  and  77  S.  \V.  70,  101  A.  S.  R.  425:  Clark 
note;  Sprague  v.  Smith,  29  Vt.  421,  v.  Eighth  Ave.  R.  Co.,  36  N.  Y.  135, 
70  Am.  Dee.  424;  Connell  v.  Chesa-  93  Am.  Dee.  495;  Carpenter  w.  Boston, 
peake,  etc.,  R.  Co.,  93  Va.  44,  24  S.  E.  etc.,  R.  Co.,  97  N.  Y.  494,  49  Am. 
467,  57  A.  S.  R.  786,  32  L.R.A.  792;  Rep.  540;  Gulf,  etc.,  R.  Co.  v.  Over- 
Sure  13.  Milwaukee  Electric  R.  &  L.  ton,  101  Tex.  583,  110  S.  W.  736,  19 
Co.,  148  Wis.  1,  133  N.  W.  1098,  L.R.A.(N.S.)  500;  Walters  v.  Seattle, 
Ann.  Cas.  1913A  1074  and  note.  etc.,  R.  Co.,  48  Wash.  233,  93  Pac. 
8  A.  S.  R.  502  note.  419,  24  L.R.A.(N.S.)  788.    See  infra, 

19.  Baltimore  City  Pass  R.  Co.  v.  par.  737. 

Nugent,  86  Md.  349,  38  Atl.  779,  39  2.  Carroll  v.  Staten  Island  R.  Co., 

L.R.A.  161;  Booeher  v.  Boston,  etc.,  58  N.  Y.   126,  17  Am.  Rep.  221; 

R.  Co.,  76  N.  H.  91,  79  Atl.  993,  Ann.  Galveston  City  R.  Co.  r.  Hewitt,  67 

Cas.  1912B  847,  34  L.R.A.{N.S.)  728.  Tex.  473,  3  S.  W-  705,  60  Am.  Rep. 

See  infra,  par.  707,  712.  32. 

20.  St.  Louis,  etc.,  R.  Co.  v.  Lee,  25  L.R.A.  290  note.  See  supra,  par. 
37  Okla.  545, 132  Pae.  1072,  46  L.R.A.  469. 
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plication  thereof.'  The  right  of  the  carrier  to  exempt  itself  from  lia- 
bility for  negligence  is  treated  elsewhere  in  this  title.* 

583,  Statutory  Imposition  of  Liability. — While  the  general  rule  is, 
as  stated  in  the  preceding  paragraph,  that  carriers  of  pa^ngers  are 
not  insurers,  but  liable  for  negligence  in  the  discharge  of  their  duties, 
yet  in  some  states  railroad  companies  are  by  statute  made  absolutely 
liable  for  injuries  to  passengers  resulting  from  the  operation  or 
management  of  their  trains,  unless  they  can  show  that  the  gross 
negligence  of  the  passenger  or  the  violation  by  him  of  some  known 
rule  or  regulation  of  the  company  was  the  cause  of  his  injury ^'^  and 
such  statutes  have  been  held  to  be  within  the  police  power  of  the 
state.'  Even  in  these  jurisdictions,  however,  it  is  held  that  such  stat- 
utes apply  only  to  railroad  companies,  and  that  as  to  street  railways 
the  usual  rule  applies,  and  they  are  answerable  only  for  the  failure 
to  exercise  proper  care.' 

584.  Proximate  Cause  of  Injury. — ^Where  it  is  sought  to  hold  a 
carrier  liable  for  personal  injuries  to  a  passenger  the  usual  rule  ap- 
plies that  there  can  be  no  recovery  for  the  negligent  acts  of  another 
unless  they  were  the  proximate  cause  of  the  injury  complained  of.' 

3.  Tuller  v.  Talbot,  23  111.  357,  76  mingham  Union  Ry.  Co.  v.  Hnie,  90 
Am.  Dec.  695;  Gillenwater  v.  Madi-  Ala.  8,  8  So.  142,  24  A.  S.  R.  748 
son,  etc.,  R.  Co.,  5  Ind.  339,  61  Am.  and  note;  Malcolm  v.  Louisville,  etc., 
Dec.  101;  Louisville,  etc.,  R.  Co.  r.  R.  Co.,  155  Ala.  337,  46  So.  768,  130 
Ballard,  85  Kv.  307,  3  S.  W.  530.  7  A.  S.  R.  52,  18  L.R.A.(N.S.)  489; 
A.  S.  R.  600;  Stewart  v.  Brooklyn,  McElvane  u.  Central  of  Geor^  R.  Co., 
etc.,  R.  Co.,  90  N.  Y.  588,  43  Am.  170  Ala.  525,  54  So.  489,  34  L.R.A. 
Rep.  185.  '  See  supra,  par.  531,  and  (N.S.)  715;  Gary  c.  Los  Angeles  R, 
infra,  par.  596-«05.  Co.,  157  Cal.  599,  108  Pac  682,  21 

4.  See  infra,  par.  665-671.  Ann.  Cas.  1329,  27  LJl.A.(N.S.)  764; 

5.  Woolsey  v.  Chicago,  etc.,  R.  Co.,  Snyder  v.  Colorado  Springs,  etc.,  R. 
39  Neb.  798,  58  N.  W.  444,  25  L.R.A.  Co.,  36  Colo.  288,  85  Pac.  686,  118 
79;  Lincoln  St.  R.  Co.  v.  McClellan,  A.  S.  R.  110  and  note.  8  L.R.A.(N.S.) 

54  Neb.  672,  74  N.  W.  1074,  69  A.  781  and  note;  Central  of  Georgia  R. 
S.  B.  736;  Chicago,  etc.,  R.  Co.  v.  Co.  r.  Price,  106  Ga.  176,  32  S.  E. 
Zernecke,  59  Neb.  689,  82  N.  W.  26,  77,  71  A.  S.  R.  246,  43  L.R.A.  402; 

55  L.R.A.  610;  Omaha  St.  R.  Co.  v.  Simmons  v.  Seaboard  Air-Line  Ry., 
Boesen,  74  Neb.  764,  105  N.  W.  303,  120  Ga.  225,  47  S.  E.  570, 1  Ann.  Cas. 
4  L.R.A.(N.S.)  122.  777;  North  Chicago  St.  R.  Co.  v.  Baur, 

28  L.R.A.  751  note.  179  III.  126,  53  N.  E.  568,  45  L.R.A. 

6.  Chicago,  etc.,  R.  Co.  tJ.  Zernecke,  108;  Louisville,  etc.,  R.  Co.  u.  Snyder, 
59  Neb.  689,  82  N.  W.  26,  55  L.R.A.  117  Ind.  435,  20  N.  E.  284,  10  A.  S. 
610.  R.  60  and  note,  3  L.R.A.  434;  Louis- 

7.  Lincoln  St.  R.  Co.  v.  McClellan,  ville,  etc.,  R.  Co.  v.  Lucas,  119  Ind. 

54  Neb.  672,  74  N.  W.  1074,  69  A.  S.  583,  21  N.  E.  968,  6  L.R.A.  193  and 
R.  736;  Omaha  St.  R.  Co.  v.  Boesen,  note;  Cincinnati,  etc.,  R.  Co.  v.  Cooper, 
74  Neb.  764, 105  N.  W.  303,  4  L.E.A.  120  Ind.  469,  22  N.  E.  340,  16  A.  S. 
(N.S.)  122.  R.  334,  6  L.R.A.  241;  Cincinnati,  etc., 

8.  Chicago,  etc.,  R.  Co.,  i-.  Elliott,  R.  Co.  v.  Worthington,  30  Ind.  App. 

55  Fed.  949,  12  U.  S.  App.  381,  5  663,  65  N,  E.  557,  66  N.  E.  478,  96 
C.  C.  A.  347,  20  L.R.A.  582;  Bir-  A.  S.  R.  355  and  note;  Burger  v. 
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In  order  to  recover,  the  plaintiff  must  sliow  negligence  upon  the  part 
of  the  carrier  as  the  proximate  cause  of  the  injury  for  which  he  sues. 
He  cannot  recover  merely  because  he  was  not  guilty  of  a  negligent 
act.  If  the  act  of  the  carrier  was  a  mere  condition,  and  not  the 
proximate  and  efficient  cause  of  the  injury,  and  if  the  plaintiff  was 
free  from  fault,  and  guilty  of  no  negligence,  then  the  occurrence 
must  be  classed  as  an  accident  for  which  there  can  be  no  recovery.' 
Within  this  rule,  in  order  to  warrant  a  finding  that  negligence,  or  an 
act  not  amounting  to  wanton  wrong,  is  tlie  proximate  cause  of  an 
injury,  it  must  appear  that  the  injury  was  the  natural  aud  probable 
consequence  of  the  negligence  or  wrongful  act,  uud  that  it  ought  to 
have  been  foreseen  in  the  light  of  the  attending  circumstances.'* 


Omaha,  etc.,  St.  R.  Co.,  139  Ta.  645,  L.H.A.(N.S.)  1028;  Cindnnati  St.  E. 

117  N.  W.  35,  130  A.  S.  R.  343;  Co.  v.  Murray,  53  Ohio  St.  570,  42 

Louisville,  etc.,  R.  Co.  v.  Daugtiertv,  N.  E.  596,  30  L.R.A.  508;  Abbot  «. 

108  S.  W.  336,  32  Ky.  L.  Rep.  1392,  Oregon  R.  Co.,  46  Ore.  549,  80  Pae. 

15  LJl.A.(N.S.)  740;  Cincinnati,  etc.,  1012,  114  A.  S.  R.  885,  7  Ann.  Cas. 

R.  Co.  V,  Baxter,  110  S.  W.  248,  33  961, 1  L.R.A.(N.S.)  851;  Lackawanna, 

Ky.  L.  Rep.  305,  18  L.R.A.(N.S.)  etc.,  R.  Co.  v.  Chencwith,  52  Pa.  St 

241  and  note;  Louisville,  etc.,  R.  Co.  382,  91  Am.  Dec.  168  and  note;  Wood 

V.  Scalf,  110  S.  W.  862,  33  Ky.  L.  v.  Pennsylvania  R.  Co.,  177  Pa.  St 

Rep.  721,  26  LJIJl.(N.S.)  263;  Lock-  306,  35  AU.  699,  55  A.  S.  R.  728,  35 

wood  V.  Boston  El.  R.  Co.,  200  Mass.  L.R.A.  199;  Denison,  etc.,  R.  Co.  v. 

537,  86  N.  E.  934,  22  L.R.A.(N.S.)  Carter,  98  Tex.  196,  82  S.  W.  782, 

488;  Mitchell  v.  Chicago,  etc.,  R.  Co.,  107  A.  S.  R.  626;  Jammison  v.  Chessr 

61  Micb.  236,  16  N.  W.  388,  47  Am.  peake,  etc.,  R.  Co.,  92  Va.  327,  23 

Rep.  566;  Lewis  v.  Flint,  etc.,  R.  Co.,  S.  E.  758,  53  A.  S.  R.  813  and  note; 

54  Mich.  55,  19  N.  W.  744,  52  Am.  Connell's  Ex'rs  v.  Chesapeake,  eta,  B. 

Rep.  790;  Rolette  v.  Great  Northern  Co.,  93  Va.  44,  24  S.  E.-467,  57  A. 

R.  Co.,  91  Minn.  16,  97  N.  W.  431,  1  S.  R.  786  and  note,  32  L.RJI.  792; 

Ann.  Cas.  313  and  note;  Henry  v.  St.  Chesapeake,  etc.,  R.  Co.  v.  Wills,  111 

Louis,  etc.,  R.  Co.,  76  Mo.  288,  43  Va.  32,  68  S.  E.  395,  32  L.R.A.(N.S.) 

Am.  Rep.  762;  Haley  v.  St.  Louis  280 ;  Chesapeake,  etc.,  R.  Co.  v.  Paris' 

Transit  Co.,  179  Mo.  30,  77  S.  W.  Adm'r,  111  Va.  41,  68  S.  E.  398,  28 

731,  64  L.R.A.  295;  Taillon  v.  Mears,  L.R.A.(N.S.)  773;  Davis  v.  Chicago, 

29  Mont.  161,  74  Pac.  421,  1  Ann.  etc.,  R.  Co.,  93  Wis.  470,  67  N.  W. 

Cas.  613;  MeClary  v.  Sioux  City,  etc.,  16,  1132,  57  A.  S.  R.  935,  33  L.R.A. 

R.  Co.,  3  Neb,  44,  19  Am.  Rep.  631;  654;  Sehiffler  v.  Cliicago,  etc.,  R.  Co., 

Bevard  v.  Lincoln  Traction  Co..  74  96  Wis.  141,  71  N.  W.  97,  65  A.  S. 

Neb.  802,  105  N.  W.  635,  3  L.R.A.  R.  35. 

(N.S.)    318   and   note;   Murphy   v.  86  A.  S.  R.  828-830  note;  33  L.R.A. 

Southern  Pac.  Co.,  31  Nev.  120,  101  (N.S.)  1007-1008  note. 

Pae.  322,  21  Ann.  Cas.  502;  Newark,  9.  Chesapeake,  etc..  R.  Co.  v.  Paris' 

etc.,  R.  Co.  V.  McCann,  58  N.  J.  L.  Adm'r,  111  Va.  41,  08  S.  E.  398.  28 

642,  34  Atl.  1052,  33  L.R.A.  127;  L.R.A.(N.S.)  773. 

Bageard  v.  ConBolidated  Traction  Co.,  10.  Haley  v.  St.  Louis  Transit  Co., 

64  N.  J.  L.  316,  45  Atl.  620,  81  A.  179  Mo.  30,  77  S.  W.  731,  64  L.R.A. 

S.  R.  498,  49  L.R.A.  424;  Sauter  v.  295;  Wood  v.  Pennsylvania  R.  Co., 

New  York  Cent.,  etc.,  R.  Co.,  66  N.  177  Pa.  St.  306,  35  Atl.  699,  55  A.  S. 

Y.  50,  23  Am.  Rep.  18  and  note;  R.  728,  35  L.R.A.  199;  Connell's  Ex'rs 

Wagner  v.  Atlantic  Coast  Line  R.  Co.,  v.  Chesapeake,  etc.,  R.  Co.,  93  Va.  44, 

147  N.  C.  315,  61  S.  E.  171,  19  24  S.  £.  467,  57  A.  S.  B.  786  and 
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Of  course  it  is  not  necessary  tliat  the  wrongdoer  should  be  able  lo 
anticipate  the  very  occurrences  which  resulted  from  his  laches;  it  is 
enough  if,  after  they  have  happened,  they  are  seen  to  liave  followed 
from  his  misconduct  in  the  natural  course  of  things,  and  within  the 
range  of  reasonable  probability.*^  Negligence  may  be  the  proximate 
cause  of  an  injury  of  which  it  is  not  the  sole  or  immediate  cause.  It 
is  enough  for  it  to  be  the  efticient  cause  which  set  in  motion  the  chain 
of  circumstances  leading  up  thereto.**  The  question  as  to  the  pre- 
sumption and  burden  of  proof  as  to  proximate  cause  is  treated  else- 
where in  this  title,**  as  is  the  province  of  court  and  jury  in  determin- 
ing whether  or  not  the  negligence  of  the  carrier  was  in  part  the 
proximate  cause  of  the  injury.**  A  full  treatment  of  the  general 
doctrine  of  proximate  cause  will  be  given  elsewhere  in  this  work.** 
585.  Liability  as  Affected  by  Concurrent  Negligence  of  Third 
Person. — ^If  a  carrier  fails  in  his  duty  to  a  passenger,  he  is  responsible 
for  the  consequences  of  his  negligence,  although  the  negligence  or 
misconduct  of  a  third  person  contributes  to  the  injury.**  Although 
such  third  person  acted  entirely  independently  of  the  carrier,*'  he 
is  as  much  bound  to  guard  against  the  results  of  the  acts  of  third 
persons  as  of  any  other  cause  the  operation  of  which  he  can  reasonably 
anticipate.**  Nor  is  the  negligence  of  the  carrier  by  whom  the  pas- 
senger is  being  transported  usually  held  to  be  imputable  to  the 
passenger.**  Of  course  in  the  case  of  an  injury  to  a  passenger  the 
usual  rule  applies  that  for  an  injury  occasioned  by  the  joint  negligence 

note,  32  L.R.A.  792 ;  Davis  v.  Chicago,  Louisville,  etc.,  R.  Co.,  v.  Lucas,  119 

etc.,  R.  Co.,  93  Wis.  470,  67  N.  W.  Ind.  583,  21  N.  E.  968,  6  L.R.A.  193 

16,  1132,  57  A.  S.  R.  935,  33  L.R.A.  and  note;  Lucas  v.  Pennsylvania  Co., 

654;  Schiffler  v.  Chicago,  etc.,  R.  Co.,  120  Ind.  205,  21  N.  E.  972,  16  A.  8. 

96  Wis.  141,  71  N.  W.  97,  65  A.  S.  R.  R.  323;  Louisville  &  E.  MaU  Co.  v, 

35.  Barnes'  Adm'r,  117  Ky.  860,  79  S. 

6  L.R.A.  194-195  note;  11  L.R.A.  W.  261,  111  A.  S.  R.  273,  64  L.R.A. 

(N.S.)  684-686  note.  574;  Eaton  v.  Boston,  etc,  R.  Co.,  11 

11.  Louisville,  etc.,  R.  Co,  v.  Lucas,  Allen  (Mass.)  500,  87  Am.  Dec.  730 
119  Ind.  583,  21  N.  E.  968,  6  L.R.A.  and  note;  Simmons  v.  New  Bedford, 
193  and  note;  Newark,  etc.,  R.  Co.  v.  etc..  Steamboat  Co.,  97  Mass.  361,  93 
MeCann,  58  N.  J.  L.  642,  34  Atl.  Am.  Dec.  99;  O'Ghira  v.  St.  Louis 
1052,  33  h.RJi..  127.  Transit  Co.,  204  Mo.  724,  103  S.  W. 

12.  Cincinnati,  etc.,  R.  Co.  ti.  Worth-  54,  11  Ann.  Cas.  850  and  note,  12 
ington,  30  Ind.  App.  663,  65  N.  E.  L.R.A.(N.S.)  840;  Spooner  v.  Brook- 
557,  66  N.  E.  478,  96  A.  S.  R.  355  and  lyn  City  R.  Co.,  54  N.  Y.  230, 13  Am. 
note.   And  see  Neguoence,  Rep.  570. 

13.  See  infra,  par.  712.  93  Am.  Dec.  494  note. 

14.  See  mfra,  par.  735.  17.  Eaton  v.  Boston,  etc.,  R.  Co., 
16.  See  Proxiuate  Cause.  11  Allen  (Mass.)  500,  87  Am.  Dec. 
16.  Irwin  u.  Louisville,  etc.,  R.  Co.,  730  and  note. 

161  Ala.  489,  50  So.  62,  135  A.  S.  R.  18.  Simmons  v.  New  Bedford,  etc., 
153, 18  Ann.  Cas.  772;  St.  Louis,  etc..  Steamboat  Co.,  97  Mass.  361,  93  Am. 
R.  Co.  r.  Shaw,  94  Ark.  15,  125  S.  Dee.  99. 

W.  654,  140  A.  S.  R.  98  and  note;     19.  See  Nequgenob;  Railroads. 
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of  several,  the  person  injured,  if  lie  was  not  himaelf  in  fault,  may 
have  his  action  against  all  or  either  of  the  persona  causing  the  injury." 
Thus  a  passenger  injured  by  a  collision  resulting  from  the  concurrent 
negligence  of  two  railroad  companies  may  recover  against  both  or 
either,^  and  the  same  rule  has  been  applied  where  a  passenger  in  a 
street  car  is  injured  by  a  collision  with  a  railroad  train  due  to  the 
concurrent  negligence  of  the  street  car  company  and  the  railroad 
company;  *. where  a  passenger  on  a  vessel  is  injured  by  its  collision 
with  another  vessel,  in  consequence  of  the  negligence  of  the  officers 
of  both ;  •  or  where  a  passenger  on  a  steamboat  owned  by  one  company 
is  injured  by  its  collision  with  a  wharf  boat  owned  by  another,  the 
negligence  of  both  companies  concurring  to  cause  the  injury.*  A 
terminal  company  whose  tracks  a  railroad  company  entering  a  city 
must  use,  which  negligently  gives  an  order  as  to  the  handling  of  a 
train,  and  the  railroad  company  which  negligently  obeys  the  order, 
may  both  be  held  liable  for  a  resulting  injury  to  a  passenger.'  An 
award  against  one  railroad  company  is  no  bar  to  an  action  against 
another  company,  for  an  injury  caused  to  a  passenger  through  the 
negligence  of  both,  where  the  award  is  returned  into  court,  in  com- 
pliance with  the  terms  of  the  submission,  and  it  is  still  pending  there 
without  judgment  having  been  entered  thereon,  although  the  costs  of 
the  arbitration  were  paid  by  the  company  against  whom  the  award 
was  made.* 

Degree  of  Care  Required  of  Carrier 

586.  General  Rule. — What  degree  of  care  a  carrier  must  observe 
for  the  safety  of  a  passenger,  to  exonerate  it  from  liability  for  injury, 
is  a  question  of  law,'  and  the  generally  accepted  rule  on  this  point 

20.  Todd  V.  Old  Colony,  etc.,  R.  Co.,  34,  27  Atl.  919,  22  L.R.A.  261;  O'Tooie 

3  Allen  (Mass.)  18,  80  Am.  Dee.  49  v.  Pittsburgh,  etc.,  R.  Co.,  158  Pa. 

and  note.  St.  99,  27  Atl.  737,  38  A.  S.  R.  830, 

93  Am.  Dee.  494  note;  38  A.  S.  R.  22  L.R.A.  606. 

834  note.  3.  Cuddy  v.  Horn,  46  Mich.  506, 10 

1.  Wabash,  etc.,  R.  Co.  v.  Shacklet,  N.  W.  32,  41  Am.  Rep.  178. 
105111.  364,44  Am.  Rep.  791;  Flaherty  4.  Louisville   &   E.   Mail    Co.  v. 
V.  Minneapolis,  etc.,  R.  Co.,  39  Minn.  Barnes'  Adm'r,  117  Ky.  860,  79  S. 
328,  40  N.  W.  160,  12  A.  S.  R.  654  W.  261,  111  A.  S.  R,  273,  64  LJI.A. 
and  note,  1  L.R.A.  680  and  note;  574. 

Chapman  v.  New  Haven  R.  Co.,  19  6.  Hunt  v.  New  York,  etc.,  R.  Co., 

N.  Y.  341,  75  Am.  Dec.  344  and  note;  212  Mass.  102,  98  N.  E.  787,  40  L.R.A. 

Colegrove  r.  New  York,  etc.,  R.  Co.,  (N.S.)  778. 

20  N.  Y.  492,  75  Am.  Dec,  418  and  6.  Todd  v.  Old  Colony,  etc,  R.  Co., 

note.  3  Allen  (Mass.)  18,  80  Am.  Dee.  49 

79  Am.  Dee.  700  note.  and  note. 

2.  Central  Passenger  Rv.  Co.  r.  7.  Chicago,  etc.,  R.  Co.  v.  Piilsburv, 
Kuhn,  86  Kv.  578,  6  S.  \V.  441,  9  123  lU.  9,  14  N.  E.  22,  6  A.  S.  R. 
A.  S.  R.  309  and  note;  Matthews  v.  483. 

Delaware,  etc.,  R.  Co.,  56  N.  J.  L. 
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is  to  the  effect  that  carriers  of  paBt>engers  are  bound  to  exercise  the 
highest  degree  of  care,  vigilance  and  precaution.*  Attempts  have 
been  made,  with  varying  success,  to  point  out  the  distinction  between 
gross,  ordinary,  and  slight  negligence,  and  if  there  is  any  real  dis- 


8.  PhUadelphia,  etc.,  R.  Co.  v.  Der-  (D.  C.)  591,  Ann.  Cas.  1913C  571; 
by,  14  How.  468,  14  U.  S.  (L.  ed.)  Florida  Southern  Rv.  Co.  r.  Hirat,  30 
502;  The  New  World  r.  King,  16  Fla.  1,  11  So.  506,  32  A.  S.  R.  17,  16 
How.  469,  14  U.  S.  (L.  ed.)  1019:  L.R.A.  631;  Gardner  i-.  Waveross  Air- 
Indianapolis,  etc.,  R.  Co.  V.  Horst,  93  Line  R.  Co.,  97  Ga.  482,  25  S.  E.  334, 
U.  S.  291,  23  U.  S.  (L.  ed.)  898;  54  A.  S.  R.  435  and  note;  Central  of 
The  City  of  Panama,  101  U.  S.  453,  Geoi^  Ry.  Co.  v.  Lippman,  110  Ga. 
25  U.  S.  (L.  ed.)  1061;  Mitchell  v.  665,  36  S.  E.  202,  50  L.R.A.  673;  Sa- 
New  York,  etc.,  R.  Co.,  146  U.  S.  513,  vannah  Electric  Co.  v.  Wheeler,  128 

13  S.  CL  259,  36  U.  S.  (L.  ed.)  1064;  Ga.  550,  58  S.  E.  38,  10  L.R.A.(N.S.) 
Pratt  V.  North  German  Lloyd  Steam-  1176;  Central  of  Georgia  R.  Co.  v. 
ship  Co.,  184  Fed.  303,  106  C.  C.  A.  iMadden,  135  Ga.  205,  69  S.  E.  165,  21 
445,  33  L.R.A.(N.S.)  532  and  note;  Ann.  Cas.  1077,  31  LJl.A.(N.S.)  813 
Alabama  G.  S.  R.  Co.  v.  Hill,  93  Ala.  and  note;  Mason  v.  Nashville,  etc.,  R. 
514,  9  So.  722,  30  A.  S.  R.  65;  Louis-  Co.,  135  Ga.  741,  70  S.  E.  225.  33 
ville,  etc.,  R.  Co.  v.  Church,  155  Ala.  L.R.A.(N.S.)  280;  Chicago,  etc.,  R.  Co. 
329,  46  So.  457,  130  A.  S.  R.  29;  r.  Patchin,  16  111.  198,  61  Am.  Dee.  65 ; 
Little  Rock,  etc.,  R.  Co.  v.  Miles,  40  Galena,  etc.,  R.  Co.  v.  Fay,  16  III.  558, 
Ark.  298,  48  Am.  Rep.  10;  Little  63  Am.  Dec.  323  and  note;  Galena,  etc., 
Rock,  etc.,  R.  Co.  «.  Lawton,  55  Ark.  R.  Co.  f.  Yarwood,  17  III.  509,  65  Am. 
428,  18  S.  W.  543,  29  A.  S.  R.  48,  Dec.  682  and  note;  Chicago,  etc.,  R. 
15  L.R.A.  434  and  note;  St.  Louis,  Co.  i-.  George,  19  111.  510,  71  Am.  Dec. 
etc.,  R.  Co.  V.  Stewart,  68  Ark.  606,  239  and  note;  TuUer  r.  Talbot,  23  111. 
61  S.  W.  169,  82  A.  S.  R.  311;  St.  .357,  76  Am.  Dee.  695;  Toledo.  W.  & 
Louis,  etc.,  R.  Co.  v.  Piteock,  82  Ark.  W.  Ry.  Co.  d.  Baddeley,  54  lU.  19,  5 
441,  101  S.  W.  725,  118  A.  S.  R.  84,  Am.  Rep.  71;  Chicago,  etc.,  R.  Co.  v. 

12  Ann.  Cas.  582;  St.  Louis,  etc.,  R.  Pillsbury,  123  lU.  9,  14  N.  E.  22,  5  A. 
V.  Green,  85  Ark.  117,  107  S.  W.  168,  S.  R.  483  and  note;  Chicago,  etc.,  R. 

14  L.R.A.(N.S.)  1148;  Oliver  v.  Ft.  Co.  i-.  Mehlsack,  131  111.  61,  22  N.  E. 
Smith  L.  T.  Co.,  89  Ark.  222,  116  S.  812, 19  A.  S.  R.  17;  Springer  v.  Ford, 
W.  204,  131  A.  S.  R.  86;  Treadwell  189  111.  430,  59  N.  E.  953,  82  A.  S.  R. 
V.  Whittier,  80  Cal.  574,  22  Pac.  266,  464.  52  L.R.A.  930;  O'Callaghan  v. 

13  A.  S.  R.  175,  5  L.R.A.  498;  Os-  Dellwood  Park  Co.,  242  HI.  336,  89  N. 
good  V.  Los  Angeles  Traction  Co.,  137  E.  1005,  134  A.  S.  R.  331,  17  Ann. 
Cal.  280,  70  Pac.  169,  92  A.  S.  R.  Cas.  407  and  note,  26  L.R.A.{N.S.) 
171  and  note;  Bonneau  v.  North  Shore  1054;  Barker  v.  Chicago,  etc.,  R.  Co., 
R.  Co.,  152  Cal.  406,  93  Pac.  106,  125  243  lU.  482,  90  N.  E.  1057,  134  A.  S. 
A.  S.  R.  68;  Atchison,  etc.,  R.  Co.  R.  382,  26  L.R.A.(N.S.)  1058;  Indi- 
V.  Shean,  18  Colo.  368,  33  Pac.  108,  ana  Cent.  Ry.  Co.  v.  Hudelson,  13  Ind. 
20  L.R.A.  729;  Colorado,  etc.,  R.  Co.  325,  74  Am.  Dec.  254;  Thaver  r.  St. 
V.  McGeorge,  46  Colo.  15,  102  Pac.  Louis,  etc.,  R.  Co.,  22  Ind.  26,  85  Am. 
747,  133  A.  S.  R.  43  and  note,  17  Ann.  Dec.  409;  Louisville,  etc.,  Ry.  Co.  v. 
Cas.  880;  Murray  v.  Lehigh  VaJlev  Snvder,  117  Ind.  435,  20  N.  E.  284,  10 
R.  Co.,  66  Conn.  512,  34  Atl.  506,  A.  S.  R.  60  and  note,  3  L.R.A.  434; 
32  L.R.A.  539;  Stanley  v.  Steele.  77  EvansviUe,  etc.,  R.  Co.  y.  Athon,  6  Ind. 
Conn.  688,  60  Atl.  640,  2  Ann.  Cas.  App.  295,  33  N.  E.  469,  .51  A.  S.  R. 
342,  69  L.R.A.  561;  Kebbe  v.  Con-  303  and  note;  Frink  v.  Coe,  4  G. 
necticut  Co.,  85  Conn.  641,  84  Atl.  Greene  (la.)  555,  61  Am.  Dec.  141 
329,  Ann.  Cas.  1913C  167;  Dixon  r.  and  note;  Bonce  tj.  Dubuque  St  Rv. 
Great  Falls,  etc.,  R.  Co.,  38  App.  Cas.  Co.,  53  la.  278,  5  N.  W.  177,  36  Am. 
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tinction  it  is  clear  that  the  law  impose^^  on  a  carrier  a  liability  to  a 
passenger  for  slight  negligence,  requiring  of  it  the  exercise  of  the 
iiighest  possible -degree  of  care.  The  rule  a.s  to  the  degree  of  care 
required  of  carriers  of  passengers  has  been  variously  stated,  some 


Rep.  221;  Garvik  v.  Burlington,  etc.,  72  Md.  519,  20  Atl.  2,  20  A.  S.  R.  483, 

R.  Co.,  131  la.  415,  108  N.  W.  327,  8  L.R.A.  673;  Baltimore  Citv  Pass. 

117  A.  S.  R.  432;  Dieokmann  v.  Cliiea-  Ry.  Co.  v.  Nugent,  86  Md.  349,  38  Atl. 

go,  etc.,  R.  Co.,  145  la.  250,  121  N.  W.  779,  39  L.R.A.  161;  Tall  v.  Baltimore 

676, 139  A.  S.  R.  420,  31  L.R.A.(N.S.)  Steam  Packet  Co.,  90  Md.  248,  44  Atl. 

338;  Parker  t>.  Des  Moines  City  R.  1007,  47  UR.A.  120;  United  Railways 

Co.,  153  la.  254,  133  N.  W.  373,  Ami.  &  Electric  Co.  v.  State,  93  Md.  619, 

Cas.  1913E  174  and  note;  Topeka  City  49  Atl.  923,  86  A.  S.  R.  453,  64  L.RA. 

Ry.  Co.  V.  Biggs,  38  Kan.  375, 16  Pac.  942 ;  McEIroy  v.  Nashua,  etc.,  R.  Corp., 

667,  5  A.  S.  R.  754  and  note;  Leaven-  4  Cush.  (Mass.)  400,  50  Am.  Dee.  794; 

worth  Electric  R.  Co.  v.  Cussick,  60  Schopman  v.  Boston,  etc.,  R.  Corp.,  9 

Kan.  590,  57  Pac.  519,  72  A.  S.  R.  374  Cush.   (JIa.<«.)  24,  55  Am.  Dec.  41 

and  note;  Chicago,  etc.,  R.  Co.  v.  Wira-  and  note;  Warren  v.  Fitchburg  R.  Co., 

mer,  72  Kan.  566,  84  Pac.  378,  7  Ann.  8  Allen  (Mass.)  227,  85  Am.  Dec.  700 

Cas.  756,  4  L.R.A.(N.S.)  140;  Lobner  and  note;  Eaton  v.  Boston,  etc.,  R.  Co., 

V.  Metropolitan  St.  R.  Co.,  79  Kan.  11  Allen  (Mass.)  500,  87  Am.  Dec. 

811,  101  Pac.  463,  21  L,R.A.(N.S.)  730;  Ingalls  v.  Bills,  9  Mete.  (Mass.) 

972;  Walters  v.  Missouri  Pac.  R.  Co.,  1,  43  Am.  Dec.  346  and  note;  Simmons 

82  Kun.  739,  109  Pac.  173,  28  L.R.A.  v.  New  Bedford,  V.  &  N.  Steamboat 

(N.S.)   1058;  Sherley  v.  Billings,  8  Co.,  97  Mass.  361,  93  Am.  Dee.  99; 

Bush   (Ky.)  147,  8  Am.  Rep.  451;  Gaynor  v.  Old  Colony,  etc.,  Ry.  Co., 

Central  Passenger  Ry.  Co.  v.  Knhn,  100  Mass.  208,  97  Am.  Dee.  96;  Feital 

86  Ky.  578,  6  S.  W.  441,  9  A.  S.  R.  v.  Middlesex  R.  Co.,  109  Mass.  398,  12 

w(09;  Ohio  Valley  Ry.  Co.  ti.  Watson's  Am.  Rep.  720;  Dodge  tj.  Boston,  etc., 

Adm'r,  93  Ky.  654,  21  S.  W.  244,  40  Steamship  Co.,  148  Mass.  207,  19  N. 

A.  S.  R.  211,  19  L.R.A.  310;  Reed  «.  E.  373,  12  A.  S.  R.  541,  2  L.R.A.  83 

Louisville,  etc.,  R.  Co.,  104  Ky.  603,  and  note;  Jordan  w.  New  York,  etc.,  R. 

47  S.  W.  591,  48  S.  W.  416,  44  L.R.A.  Co.,  165  Mass.  346,  43  N.  E.  Ill,  52 

823;  Morgan  v.  Chesapeake,  etc.,  R.  A.  S.  R.  522,  32  L.R.A.  101;  Hayne 

Co.,  127  Ky.  433,  105  S.  W.  961,  16  r.  Union  St.  R.  Co.,  189  Mass.  551,  76 

Ann.  Cas.  608,  15  L.R.A.(N.S.)  790;  N.  E.  219,  109  A.  S.  R.  655,  3  L.R.A. 

Chesapeake,  etc.,  R.  Co.  v.  Burke,  147  (N.S.)  605;  Kuhlen  v.  Boston,  etc.,  St. 

Ky.  694,  145  S.  W.  370,  Ann.  Cas.  R.  Co.,  193  Mass.  341,  79  N.  E.  815, 

1913D  208;  Le  Blanc  v.  Sweet,  107  118  A.  S.  R.  516,  7  L.R.A.(N.S.) 

La.  355,  31  So.  766,  90  A.  S.  R.  303  729;  Millmore  v.  Boston  El.  R.  Co., 

and  note;  Clerc  «.  Morgan's  Louisiana  194  Mass.  323,  80  N.  E.  445.  120 

&  T.  R.  &  S.  Co.,  107  La.  370,  31  So.  A.  S.  R.  558;  Hinds  r.  Steere,  209 

886,  90  A.  S.  R.  319  and  note;  Rogers  Mass.  442,  95  N.  E.  84t,  35  L.R.A. 

V.  Kennebec  Steamboat  Co.,  86  Me.  (N.S.)  658;  Johnson  v.  Winona,  etc., 

261,  29  Atl.  1069,  25  L.R.A.  491;  R.  Co.,  11  Minn.  296,  88  Am.  Dee.  83 

Stockton  V.  Frey,  4  Gill  (Md.)  406,  and  note;  Jacobus  v.  St.  Paul,  etc.,  Ry. 

45  Am.  Dec.  138  and  note;  Baltimore,  Co.,  20  Minn.  125,  18  Am.  Rep.  360; 

etc.,  R.  Co.  V.  Worthington,  21  Md.  Goodsell  r.  Taylor,  41  Minn.  207,  42 

275,  83  Am.  Dec.  578;  State  v.  Baiti-  N.  W.  873, 16  A.  S.  R.  700  and  note,  4 

more,  etc.,  R.  Co.,  24  Md.  84,  87  Am.  L.R.A.  673;  Fewings  v.  Mendenbal!, 

Dec.  600  and  note;  Baltimore,  etc.,  R.  88  Minn.  336,  93  N.  W.  127,  97  A.  S. 

Co.  V.  Breinig,  25  Md.  378,  90  Am.  Dec.  R.  519,  60  L.R.A.  601:  Campbell  r. 

49  and  note;  Baltimore,  etc.,  R.  Co.  v.  Duhith,  etc.,  R.  Co.,  107  Minn.  358, 

State,  29  Md.  252,  96  Am.  Dee.  528:  120  N.  W.  375,  22  L.R.A.(N.S.)  190; 

Philadelphia,  etc.,  R.  Co.  v.  Anderson,  Vicksburg,  ete.,  R.  Co.  v.  Patton,  31 
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courts  employing  the  word  "utmost,"  others  "greatest,"  and  still 
others  "extraordinary."    The  difference  in  the  statements,  however, 

is  merely  a  choice  of  words,  and  does  not  denote  conflicting  views. 

The  reason  for  imposing  such  a  high  degree  of  care  on  carriers  of 

Miss.  156,  66  Am.  Dec.  552;  New  Or-  Cas.  1096,  4  L.R.A.(N.S.)  254;  Lincoln 

leans,  etc.,  R.  Co.  v.  AUbritton,  38  Traction  Co.  v.  Webb,  73  Neb.  136, 

Miss.  242,  75  Am.  Dee.  98;  Memphis,  102  N.  W.  258,  119  A.  S.  R.  879; 

etc.,  R.  Co.  V.  Whitfield,  44  Miss.  466,  Quimbv  v.  Bee  Building  Co.,  87  Neb. 

7  Am.  Rep.  699;  Huelsenkamp  v.  Citi-  193,  127  N.  W.  118,  138  A.  S.  R.  477; 

zens'  Ry.  Co.,  37  Mo.  537,  90  Am.  Dec.  Murphj'  v.  Southern  Pac.  Co.,  31  Nev. 

399;  Lemon  v.  Chanslor,  68  Mo.  340,  120,  101  Pac.  322,  21  Ann.  Cas.  502; 

30  Am.  Rep.  799;  Weber  v.  Kansas  Sherman  v.  Southern  Pac.  Co.,  33  Nev. 

City  Cable  Ry.  Co.,  100  Mo.  194, 12  S.  385,  111  Pae.  416,  115  Pac.  909,  Ann. 

W.  804,  13  S.  W.  587, 18  A.  S.  R.  541,  Cas.  1914 A  287;  Mureh  v.  Concord  R. 

7  L.R.A.  819;  Kleiber  v.  People's  Ry.  Corp.,  29  N.  II.  9,  61  Am.  Dec.  631; 

Co.,  107  Mo.  240,  17  S.  W.  946,  14  Taylor  r.  Grand  Trunk  Ry.  Co.,  48 

L.R.A.  613;  Och  v.  Missouri,  etc.,  Ry.  N.  H.  304,  2  Am.  Rep.  229;  Haver  v. 

Co.  130  Mo.  27,  31  S.  W.  962,  36  Central  R.  Co.,  62  N.  J.  L.  282,  41 

L.R.A.  442;  Hite  v.  Metropolitan  St.  Atl.  916,  72  A.  S.  R.  647,  43  L.R.A. 

Ry.  Co.,  130  Mo.  132,  31  S.  W.  262,  32  84;  Hegeman  v.  Western  R.  Corp.,  13 

S.  W.  33,  51  A.  S.  R.  555  and  note;  N.  Y.  9,  64  Am.  Dee.  517  and  note; 

SuUivan  v.  Jeffereon  Ave  Rv.  Co.,  133  Bowen  v.  New  York  Cent.  R.  Co.,  18 

Mo.  1,  34  S.  W.  566,  32  L.R.A.  167;  N.  Y.  408,  72  Am.  Dec.  529  and  note; 

Redmon  v.  Metropolitan  St.  R.  Co.,  Curtis  v.  Rochester,  etc.,  R.  Co.,  18 

185  Mo.  1,  84  S.  W.  26,  105  A.  S.  R.  N.  Y.  534,  75  Am.  Dec.  258  and  note; 

558;   O'Brien   v.  St.  Louis  Transit  Devo  t!.  New  York  Cent.  R.  Co.,  34  N. 

Co.,  185  Mo.  263,  84  S.  W.  939,  105  Y.  9,  88  Am.  Dec.  418  and  note;  Mc- 

A.  S.  R.  592;  Woas  v.  St.  Ikjuis  Tran-  Padden  v.  New  York  Cent.  R.  Co.,  44 

sit  Co.,  198  Mo.  664,  96  S.  W.  1017,  8  N.  Y.  478,  4  Am.  Rep.  705;  Carroll  v. 

Ann.  Cas.  584,  7  L.R.A.(N.S.)  231;  Staten  Island  R.  Co.,  58  N.  Y.  126, 17 

O'Gara  v,  St.  Louis  Transit  Co.,  204  Am.  Rep.  221;  Loftus  v.  Union  Ferry 

Mo.  724,  103  S.  W.  54,  11  Ann.  Cas.  Co.,  84  N.  Y.  455,  38  Am.  Rep.  533 

850,  12  L.R.A.(N.S.)   840;  Ryan  v.  and  note;  Graville  v.  Manliattan  R. 

Gilmer,  2  Mont.  517.  25  Am.  Rep.  744;  Co.,  105  N.  Y.  525,  12  N.  E.  51,  59 

overruled  as  to  another  point  in  Cum-  Am.  Rep.  516;  Palmer  v.  Delaware, 

rain^  V.  Helena,  etc..  Smelting,  etc.,  etc.,  (^anal  Co.,  120  N.  Y.  170,  24  N.  E. 

Co.,  26   Mont.   434,   68   Pae.   852;  302,  17  A.  S.  R.  629;  Griffen  v.  Man- 

Hijrlev  v.  Gilmer,  3  Mont.  90,  35  Am.  ice,  166  N.  Y.  188,  59  N.  E.  925,  82 

!?«p.  '450;  Taillon  v.  Mears,  29  Mont.  A.  S.  R.  630,  52  L.R.A.  922;  Gregory 

If.;],  74  Pac.  421,  1  Ann.  Cas.  613  and  v.  Elniira  AVater,  etc.,  Co.,  190  N.  Y. 

note;  MoCIary  v.  Sioux  City,  etc.,  R.  363,  83  N.  E.  32, 18  L.R.A.(N.S.)  160; 

Co.,  3  Neb.  44,  19  Am.  Rep.  631;  Cleveland,  etc.,  R.  Co.  v.  Curran,  19 

Speilman  v.  Lincoln  Rapid  Transit  Ohio  St.  1,  2  Am.  Rep.  362;  First  Nat. 

Co.,  36  Neb.  890,  55  N.  W.  270,  38  A.  Bank  of  Greenfield  v.  Marietta,  etc.,  R. 

S.  R.  753  and  note,  20  L.R.A.  316;  Co.,  20  Ohio  St.  259,  5  Am.  Rep.  655; 

Pray  v.  Omaha  St.  Ry.  Co.,  44  Neb.  Interurban  Ry.  &  Terminal  Co.  v.  Han- 

167,"  62  N.  W.  447,  48  A.  S.  R.  717  cock,  75  Ohio  St.  88,  78  N.  E.  964, 116 

and  note;  Lincoln  St.  Ry.  Co.  v.  Me-  A.  S.  R.  710,  8  Ann.  Cas.  1036,  6 

Clellan,  54  Neb.  672,  74  N.  W.  1074,  L.R.A.(N.S.)   997;   Budd   v.  United 

69  A.  S.  R.  736  and  note;  Omaha,  etc..  Carriage  Co.,  25  Ore.  314,  35  Pac. 

Ry.  Co.  V.  Crow,  54  Neb.  747,  74  N.  W.  660.  27  L.R.A.  279;  Laing  v.  Colder, 

1066,  69  A.  S.  R.  741;  Fremont,  etc.,  8  Pa.  St.  479,  49  Am.  Dec.  533;  Peters 

R.  Co.  V,  Hagblad,  72  Neb.  773,  101  v.  Rylands,  20  Pa.  St.  497,  59  Am. 

N.  W.  1033,  106  N.  W.  1041,  9  Ann.  Dee.  746;  Pennsylvania  R.  Co.  v.  As- 
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passengers  is  that  the  safety  and  lives  of  their  passengers  rest  entirely 
in  their  hands,  the  passengers  having  no  control  whatever  over  the 
dangerous  instrumentalities  employed  in  their  transportation,  and 
public  policy  requires  that  a  high  degree  of  care  be  exacted.  This  is 
at  least  true  in  so  far  as  respects  all  dangers  and  perils  incident  to 
the  transportation  of  the  passenger,*  and  it  is  clear  that  carriers  are 
responsible  for  injuries  caused  by  the  slightest  negligence.**  "As  far 


peU,  23  Pa.  St.  147^  62  Am.  Dec.  323  and  note,  32  LJtA.  792;  Roanoke  R. 
and  note;  Meier  v.  Pennsylvania  R.  &  E.  Co.  v.  Sterrett,  108  Va.  533,  62 
Co.,  64  Pa.  St.  225,  3  Am.  Rep.  581;  S.  E.  385, 128  A.  S.  R.  971, 19  L.R^. 
Pittsburg,  etc,  R.  Co.  D.  Pillow,  76  Pa.  (N.S.)  316;  Laue  v.  Spokane  Falls, 
St.  510,  18  Am.  Rep.  424;  Philadel-  etc.,  Ry.  Co.,  21  Wash.  119,  57  Pae. 
phia,  etc.,  R.  Co.  v.  Anderson,  94  Pa.  367,  75  A.  S.  R.  821,  46  L.R.A.  153; 
St.  351,  39  Am.  Rep.  787;  Palmer  tt.  Walters  v.  Seattle,  etc.,  B.  Co.,  48 
Warren  St.  R.  Co.,  206  Pa.  St.  574,  56  Wash.  233,  93  Pae.  419,  24  LJI.A. 
Atl.  49,  63  L.R.A.  507;  Cline  v.  Pitts-  (N.S.)  878;  Fisher  v.  West  Virginia, 
burgh  Rys.  Co.,  226  Pa.  St.  586,  75  etc.,  R.  Co.,  39  W.  Va.  366,  19  S.  E. 
Atl.  850,  27  L.B.A.(N.S.)  936;  Ed-  578,  23  L.RA.  758;  McKeon  ».  Chiea- 
wards  v.  Manufacturers'  BWg.  Co.,  27  go,  etc..  By.  Co.,  94  Wis.  477,  69  N.  W. 
R.  1.  248,  61  AU.  646,  114  A.  S.  R.  175,  59  A.  S.  R.  910  and  note,  35 
37,  8  Ann.  Cas.  974,  2  L.R.A.(N.S.)  L.R.A.  252;  Conroy  «.  Chicago,  etc., 
744;  Johns  v.  Charlotte,  etc.,  R.  Co.,  R.  Co.,  96  Wis.  243,  70  N.  W.  486,  38 
39  S.  C.  162, 17  S.  E.  698,  39  A.  S.  R.  L.R.A.  419. 

709,  20  LJI.A.  520;  Steele  v.  Sonthem  93  Am.  Dec.  153  note;  51  Am.  Rep. 
R.  Co.,  55  S.  C.  389,  33  S.  E.  509,  74  602  note;  1  A.  S.  R.  200  note;  7  A.  S. 
A.  S.  R.  756  and  note;  Anderson  v.  R.  830  note;  10  A.  S.  R.  457  note;  38 
South  Carolina,  etc,  R.  Co.,  77  S.  C.  A.  S.  R.  834  note;  57  A.  S.  B.  600 
434,  58  S.  E.  149,  122  A.  S.  R.  591;  note;  61  A.  S.  R.  325  note;  66  A.  S. 
McLean  o.  Atlantic  Coast  Line  R.  Co.,  R.  261  note;  66  A.  S.  R.  564  note;  95 
81  S.  C.  100,  61  S.  E.  900,  1071,  128  A.  S.  R.  646  note;  100  A.  S.  R.  803 
A.  S.  R.  892,  18  L.R.A.(N.S.)  763;  note;  111  A.  S.  R.  1039  note;  10 
Nashville,  etc.,  R.  Co.  «.  Elliott,  1  Cold.  L.B.A.(N.S.)  384  note. 
(Tenn.)  611,  78  Am.  Dec.  506  and  9.  See  tn/ra,  par.  618  e(  seg. 
note;  Southern  Bldg.  &  Loan  Ass'n  v.  10.  Stokes  v.  Saltonstall,  13  Pet.  181, 
Dawson,  97  Tenn.  367,  37  S.  W.  86,  56  10  U.  S.  (L.  ed.)  115;,  The  City  of 
A.  S.  R.  804  and  note;  West  Memphis  Panama,  101  U.  S.  453,  25  U.  S.  (L. 
Packet  Co.  v.  White,  99  Tenn.  256,  41  ed.)  1061;  Pennsylvania  Co.  v.  Roy, 
S.  W.  583,  38  L.R.A.  427;  Texas,  etc.,  102  U.  S.  451,  26  U.  S.  (L.  ed.)  141; 
Ry.  Co.  ti.  MiUer,  79  Tex.  78, 15  S.  W.  Alabama  G.  S.  R.  Co.  v.  HUl,  93  Ala. 
264,  23  A.  S.  R.  308,  11  L.R.A.  395;  514,  9  So.  722,  30  A.  S.  R.  65  and  note; 
Christensen  v.  Oregon  Short  Line  R.  Little  Rock,  etc..  R.  Co.  v.  Miles,  40 
Co.,  35  Utah  137,  99  Pac.  676, 18  Ann.  Ark.  298,  48  Am.  Rep.  10;  Little  Bock, 
Cas.  1159,  20  L.R.A.{N.S.)  255;  etc.,  K.  Co.  v.  Lawton,  55  Ark.  428,  18 
Sprague  v.  Smith,  29  Vt.  421,  70  Am.  S.  W.  543,  29  A.  S.  R.  48,  15  L.R.A. 
Dec.  424  and  note;  Baltimore,  etc.,  R.  434;  St.  Louis,  etc.,  R.  Co.  v.  Stewart, 
Co.  V.  Wightman's  Adra'r,  29  Grat.  68  Ark.  606,  61  S.  \V.  169,  82  A.  S.  R- 
(Va.)  431,  26  Am.  Rep.  384;  Dun  v.  311;  Treadwell  v.  Wliittier,  80  Cal. 
Seaboard,  etc.,  B.  Co.,  78  Va.  645,  49  574,  22  Pac.  266,  13  A.  S.  R.  175,  5 
Am.  Rep.  388;  Jammison  v.  Chesa-  L.R.A.  498;  Sanderson  v.  Frazier,  8 
peake,  etc.,  R.  Co.,  92  Va.  327,  23  S.  Colo.  79,  5  Pac.  632,  54  Am.  Rep.  544; 
E.  758,  53  A.  S.  R.  813;  Connell's  Springer  v.  Ford,  189  111.  430,  59  N. 
Ex'rs  V.  Chesapeake  etc.,  R.  Co.,  93  E.  953,  82  A.  S.  R.  464.  52  L.R.A.  930; 
Va.  44,  24  S.  E.  467,  57  A.  8.  R.  786  E\  ansville,  etc.,  R.  Co.  v.  Athon,  6  Tnd. 
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as  human  care  and  foresight  will  go"  lias  becumc  a  familiar  form  of 
expression  by  some  courts  in  stating  the  rule  of  duty  on  the  part  of 
the  carrier,**  while  other  autHoritfi^  havi^  stated  that  the  carrier  is 

App.  -0)0,       X.  K.  Mi9.  'A  a.  S.  R.  Cinlis  i:.  Kocliester,  ett'..  R.  Co.,  18  N. 

'SOS  anil  note;  Kati.saii  Citv,  etc..  R.  Y.  534,  75  Am.  Dee.  258;  Bissell  r. 

Co.  c.  Berrv,  5:i  Knn.  112.  3(j  Par!  53.  Xew  York  Cent.  K.  Co.,  25  N.  Y.  442, 

42  A.  S.  K.  27S;  h'tM'd  r.  Louisville,  S2  Aiu.  Dec.  3ti9;  Griffen  v.  Manice, 

etc..  R.  Co.,  104  Kv.  603,  47  S.  W.  5fll.  lUG  N.  Y.  188,  59  N.  E.  025,  82  A.  S. 

48  S.  \y.  416,  44  L.R.A.  823;  Le  Blanc  R.  630,  52  L.R.A.  922;  Laing  v.  Colder, 

V.  Sweet,  107  La.  355.  31  So.  766,  90  8  Pa.  St.  479,  49  Am.  Dec.  533;  Peters 

A.  S.  li.  .303  and  note:  Clerc  V.  Mor-  V.  Rylands,  20  Pa.  St.  497.  59  Am. 
gan's  Louisiana  &  T.  R.  &  S.  Co.,  107  Dee.  746;  Pennsylvania  R.  Co.  v.  As- 
La.  37(1,  31  So.  S86.  HO  A.  S.  R.  319  peU,  23  Pa.  St.  147,  62  Am.  Dec.  323 
and  note;  State  c.  Lialtiiiioi'e,  etc.,  R.  and  note;  Sullivan  v.  Pliiladelphia,  etc., 
Co.,  24  aid.  84,  87  Am.  Dec.  600  and  R.  Co.,  30  Pa.  St.  234,  72  Am.  Dec. 
note;  Snow  v.  Fitchburg  R.  Co.,  136  698;  Meier  r.  Pennsylvania  R.  Co.,  64 
Mass.  552,  49  Am.  Rep.  40:  Johnson  Pa.  St.  225,  3  Am.  Rep.  581;  Pitts- 
V.  Winona  etc.,  R.  Co..  11  Minn.  296,  burg,  etc.,  R.  Co.  v.  Pillow.  76  Pa.  St. 
88  Am.  Dec.  83  and  note;  Jacobus  r.  510,  18  Am.  Hep.  424;  Pbiladdphia, 
St.  Paul  etc.,  R.  Co.,  20  Minn.  125,  18  etc.,  R.  Co.  i;.  Anderson,  94  Pa.  St. 
Am.  Rep.  360;  Goodsell  v.  Taylor,  41  351,  39  Am.  Rep.  787;  Jolins  v.  Char- 
Minn.  207,  42  N.  W.  873.  16  A.  S.  R.  lotte,  etc.,  R.  Co.,  39  S.  C.  162,  17  S. 
700  and  note,  4  L.R.A.  673;  New  Or-  E.  698,  39  A.  S.  R.  709,  20  L.K.A.  520; 
lean*,  etc.,  R.  Co.  v.  AUbritton,  38  Nashville,  etc..  R.  Co.  v.  Elliott.  1 
MiSB.  242,  75  Am.  Dee.  98  and  note;  Cold.  (Teiin.)  Gil.  7H  Am.  Dee.  506 
Morrissey  v.  Wiggins  Ferry  Co.,  43  and  note;  West  ,Mein[iliis  Packet  Co. 
Mo.  380,  97  Am.  Dec.  402  and  note:  i:  White,  90  Tenn,  25(i,  41  S.  W.  583,  , 
Furnish  v.  Missouri  Pac.  R.  Co.,  102  38  L.R.A.  427;  Farish  v.  Reigle,  11 
Mo.  438,  13  S.  W.  1044,  22  A.  S.  R.  Grat.  (Va.)  897,  62  Am.  Dec.  666  and 
781;  Hite  v.  Metropolitan  St.  Ry.  Co.,  note;  Jammison  v.  Chesapeake,  etc.. 
130  Mo.  132,  31  S.  W.  202.  32  S.  W.  R.  Co.,  92  Va.  327,  23  S.  E.  758.  53  A. 
33,  51  A.  S.  R.  555  and  note;  McChirv  S.  R.  813;  Connell's  Ex'i-s  v.  Chesa- 

r.  Sioux  Citv.  etc.,  R.  Co..  3  Neb.  14.  peake  etc.,  R.  Co.,  03  \a.  44,  24  S.  E. 

19  Am.  Rep.  631;  Spellman   v.  Lin-  467,  57  A.  S.  R.  786  and  note,  32 

coin  Rapid  Transit  Co.,  36  Neb.  890,  L.R.A.  792. 

55  N.  W.  270.  38  A.  S.  R.  753  and      82  Am.  Dec.  403  note;  31  Am.  Rep. 

note,  20  L.R.A.  31(i:  Prav  i".  Omaha  324  note;  1  A.  S.  R.  200  note;  38  A. 

St.  Ry.  Co.,  4-1  Neb.  lt)7.  ()2  N.  W.  S.  H.  834  note;  57  A.  S.  B.  600  note; 

447.48  A.  S.  R.  717  and  note:  Lineoln  111  A.  8.  B.  1039  note;  5  URA.(1?.S.) 

St.  Ry.  Co.  V.  McCielhm.  54  Neb.  672,  1069  note. 

74  N.  W.  1074,  69  A.  S.  1!.  73(i  and      11.  Stokes  «.  Saltonstall,  13  Pet.  181, 

note;  Lincoln  Traction  Co.  v.  Webb,  10  U.  S.  (L.  ed.)  115;  Shoemaker  v. 

73  Neb.  136,  102  N.  W.  258,  119  A.  Kingsbury,  12  Wall.  369,  20  U.  S.  (L. 

S.  K.  879;  Murpbv  v.  Southern  Pac.  ed.)  432;  New  York.  etc..  R,  Co.  r. 

Co^  SlKev.  120, 101  Pac.  322.21  Ann.  Baker,  98  Fed.  694,  39  C.  C.  A.  23i, 

Caa.  502;  Sherman  i*.  Southern  Pac.  50  L.B.A.  201;  Treadwell  v.  Whittier, 

Co.,  33  Nev.  385,  111  Pac.  416,  115  80  Gal.  574,  22  Pac  266,  13  A.  S.  R. 

Pac.  909,  Ann.  Cas.  1914A.  287;  Tay-  175,  5  L.B.A.  498:  Sprinirer  r.  Ford, 

lor  V.  Grand  trunk  Ry.  Co.,  48  N.  H.  189  HL  430,  59  N.  K.  i>5:i.  82  A.  S.  R. 

3ik  2.  Am.  Rep.  229;  Camden  &  A.  464,  52  L.R.A.  930;  Alton  L.  &  T.  Co. 

B.  &  Z  Co.  tr.  Burke,  13  Wend.  (N.  v.  Oiler,  217  III.  15,  75  N.  E.  419,  4 
T.)  Bit,  28  Am.  Dec.  488  and  note;  L.R.A.(N.S.)  399;  Louisville,  etc.,  B. 
Bow«i  fl.  New, York  Cent.  R.  Co.,  18  Co.  v.  KeUy,  92  Ind.  371,  47  Am.  Rep. 
N;  Y.  408,  72  Am.  Dec  529  and  note;.  A49;  Morgan  w.  Chesapeake,  etc, 
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held  to  the  exercise  of  the  "utmost  care  and  diligence  of  very  cautious 
persons,"  or  the  "utmost  caution  characteristic  of  very  careful 
prudent  men"  under  similar  circumstances."  In  a  few  instances 
the  courts  have,  apparently  at  least,  imposed  upon  the  carrier  only 
the  duty  of  exercising  a  high  degree  of  CEire,  but  even  in  these  cases 
the  practical  application  of  the  rule  is  to  hold  the  carrier  to  such 
degree  of  care  as  the  circumstances  require.**  This  rule  apphes  not 
only  to  carriers  who  use  steam  railroads,  but  to  those  who  use  horse 
railroads,  stage  coaches,  steamboats,  or  sailing  vessels.*'  The  car- 
rier's compliance  with  positive  statute  regulations  does  not  exempt  him 
from  responsibility  for  neglect  to  observe  all  other  reasonable  pre- 
cautions against  danger.**  In  view  of  the  stringent  rule  as  to  liability 
just  stated  it  has  often  been  held  that  where  the  question  is  between 
a  carrier  of  passengers  and  a  passenger  carried  for  hire,  there  is  do 
apparent  occasion  for  the  distinction  of  different  degrees  of  negligence, 
as  slight,  ordinary,  and  gross,*'  though,  as  will  be  seen,  such  dis- 
tinctions have  been  considered  of  importance  in  jurisdictions  requir- 
ing a  different  degree  of  care  in  the  case  of  passengers  carried  gratui- 
tously, from  that  imposed  in  the  case  of  those  paying  fare.** 

587.  Explanatioa  of  Rule. — While  the  authorities  are  substantially 
in  accord  in  requiring  from  a  carrier  of  passengers  the  utmost  or 
highest  degree  of  care,  vigilance  and  precaution,  it  must  be  under- 
stood that  the  rule  does  not  require  such  a  degree  of  vigilance  as  will 
be  wholly  inconsistent  with  the  mode  of  conveyance  adopted,  and 

Co.,  127  Ky.  433,  105  S.  W.  961,  16  Co.  v.  Welcli,  86  Tex.  203,  24  S.  W. 

Ann.  Cas.  608,  15  L.R.A.(N.S.)  790;  390,  40  A.  S.  R.  829. 

Benedict  v.  Minneapolis,  etc.,  R.  Co.,      14.  City  Ry.  Co.  v.  Lee,  50  N.  J.  L. 

86  Minn.  224,  90  N.  W.  360,  91  A.  S.  435,  14  Atl.  883,  7  A.  S.  R.  798; 

R.  345,  57  L.R.A.  639;  Bowen  v.  New  WhaJen  v.  Consolidated  Traction  Co., 

York  Cent.  R.  Co.,  18  N.  Y.  408,  72  61  N.  J.  L.  606,  40  Atl.  645,  68  A.  S. 

Am.  Dee.  529;  Carroll  v.  Staten  Island  R.  723,  41  L.R.A.  836. 

R.  Co.,  58  N.  Y.  126, 17  Am.  Rep.  221;      15.  Dodge  v.  Boston  &  B.  Steamship 

Fisher  t>.  West  Virginia,  etc.,  R.  Co.,  Co.,  148  Mass.  207,  19  N.  E.  373,  12 

39  "W.  Va.  366, 19  S.  E.  578,  23  L.R.A.  A.  S.  R.  541,  2  L.R.A.  83;  Brown  tj. 

758.  New  York  Cent.  R.  Co.,  32  N.  T.  597, 

12.  Sanderson  v.  Frazier,  8  Colo.  88  Am.  Dec.  353;  Mad  River,  etc.,  R. 
79,  5  Pac.  632,  54  Am.  Rep.  544;  Gill-  Co.  v.  Barlwr,  5  Ohio  St.  541,  67  Am. 
enwater  v.  Madison,  etc.,  R.  Co.,  5  Dec.  312  and  note. 

Ind.  ^9,  61  Am.  Deo.  101  and  note.  16.  Simmons  v.  New  Bedford,  etc., 

72  Am.  Dec.  532  note;  23  A.  S.  R.  Steamboat  Co.,  97  Mass.  361,  93  Am. 

315  note.  Dec.  99. 

13.  Pennsylvania  Co.  v.  Roy,  102  U.  17.  Jaeobns  v.  St.  Paul,  etc.,  R.  Co., 
S.  451,  26  U.  S.  (L.  ed.)  141;  Louts-  20  Minn.  125,  18  Am.  Rep.  360;  Per- 
ville  Southern  R.  Co.  v.  Minogue,  90  kins  v.  New  York  Cent.  R.  Co.,  24  N. 
Ky.  369, 14  S.  W.  357, 29  A.  S.  R.  378  Y.  196,  82  Am.  Dec.  282  and  note, 
and  note;  Furnish  v.  Missom-i  Pac.  R.  3  L.R.A.(N.S.)  94-96  note;  33 
Co.,  102  Mo.  438,  13  S.  W.  1044,  22  L.R.A.(N.S.)  855  note. 

A.  S.  R.  781;  International,  etc.,  R.     18.  See  m/ra,  par.  593. 
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render  it  impracticable.^'  Nor  does  it  require  the  utmost  degree  of 

care  which  the  human  mind  is  capable  of  imagining,*'*  or  which  men 
are  capable  of  exercising.'  Such  a  rule  would  require  the  expenditure 
of  such  amounts  of  money  and  the  employment  of  so  great  a 
number  of  men  as  would  prevent  all  persons  of  ordinary  pru- 
dence from  engaging  in  that  kind  of  business.*  But  the  rule 
does  require  that  the  highest  degree  of  practicable  care  and  dil- 
igence should  be  exercised  that  is  consistent  with  the  mode  of  trans- 
portation adopted,  and  with  the  practical  prosecution  of  the  carrier's 
business.*  The  carrier  is  bound  to  use  the  utmost  care  which  is  con- 
sistent with  the  nature  and  extent  of  the  business  in  which  he  is 
engaged,  in  the  providing  of  safe,  sufficient,  and  suitable  vehicles 
or  ves.'^etis,  and  other  necessary  or  appropriate  instruments  and  means 


19.  Tullcr  V.  Talbot,  23  III.  357,  76  3.  Indianapolis  &  St.  L.  R.  Co.  v. 
Am.  Dec.  (!95;  Libby  v.  Maine  Central  Horst,  93  U.  S.  291,  23  U.  S.  (L.  ed.) 
R.  Ca,  85  Me.  34,  26  Atl.  943,  20  898;  Colorado  &  S.  R.  Co.  v.  Ho- 
L.R.A.  812;  Simmons  v.  New  Bedford,  Geor^,  46  Colo.  15, 102  Pac.  747, 133 
V.  &  N.  Steamship  Co.,  97  Mass.  361,  A.  S.  R.  43  and  note,  17  Ann.  Caa. 
93  Am.  Dec.  09;  Pitcher  v.  Old  Colony  880;  TnUer  v.  Talbot,  23  IH.  357,  76 
St.  R.  Co.,  196  Mass.  69,  81  N.  E.  Am.  Dec.  695;  Chicago  &  A.  R.  Co.  v. 
876.  124  A.  S.  R.  513  and  note,  12  Aruol,  144  lU.  261,  33  K.  E.  204,  19 
Ann.  Caa.  886,  13  L^.A.(N.S.)  481.  L.R.A.  313  and  note;  Louisville,  etc., 

20.  Colorado  &  S.  R.  Co.  v.  Mc-  R.  Co.  tJ.  Snyder,  117  Ind.  435,  20  N. 
George,  46  Colo.  15, 102  Pac.  747, 133  E-  284, 10  A.  S.  R.  60,  3  LJt.A.  434; 
A.  S.  R.  43,  17  Ann.  Cas.  880;  TnUer  Libby  v.  Maine  Craitral  R.  Co.,  85 
V.  Talbot,  23  lU.  357,  76  Am.  Dee.  Me.  34,  26  AtL  943,  20  L.R.A.  812; 
695;  Libbv  v.  Maine  Cent.  R.  Co.,  85  Philadelphia  W.  &  B.  R.  Co.  v.  And- 
Me.  34,  26  Atl.  943,  20  L.R.A.  812;  eraon,  72  Md.  519,  20  Atl.  2,  20  A.  S. 
Philadelphia,  W.  &  B.  R.  Co.  r.  And-  R.  483, 8  L.R.A.  673;  Warren  v.  Fiteh- 
erson,  72  Md.  579,  20  Atl.  2,  20  A.  S.  bnrg  R.  Co.,  8  Allen  (Mass.)  227,  85 
R.  483,  8  L.R.A.  673;  Dodge  V.  Boston  Am.  Dec.  700  and  note;  Dodge  v. 
&  B.  Steamship  Co.,  148  Mass.  207, 19  Boston  &  B.  Steamship  Co.,  148  Mass. 
N.  E.  373,  12  A.  S.  R.  547,  2  L.RA.  207,  19  N.  E.  373,  12  A.  S.  R.  541,  2 
83;  Pitcher  v.  Old  Colony  St.  R.  Co.,  LJI.A.  83  and  note;  Jordan  v.  New 
196  Mass.  69,  81  N.  E.  876,  124  A.  S.  York,  N.  H.  &  H.  R.  Co.,  165  Mass. 
R.  513,  12  Ann.  Caa.  886,  13  L.Rji.-  346,  43  N.  E.  Ill,  52  A.  S.  R.  522,  .T2 
(N.S.)  481;  International  &  G.  N.  L.RJi..  101;  Thayer  c.  Old  Colony  St. 
R.  Co.  V.  Welch,  86  Tex.  203,  24  S.  W.  R.  Co.,  214  Mass.  234,  101  N.  E.  368, 
390,  40  A.  S.  R.  829.  Ann.  Cas.  1914B  865,  44  UK.A.(N.S.) 

1.  Dodge  V.  Boston  &  B.  Steamship  1125;  Campbell  v.  Duluth  &  N.  E.  R. 
Co.,  148  Mass.  207,  19  N.  E.  373,  12  Co.,  107  Minn.  358, 120  N.  W.  375,  22 
A.  S.  R.  541,  2  L.R.A.  83  and  note;  L.R.A.(N.S.)  190;  Omaha  St.  R.  Co. 
Omaha  St.  R.  Co.  v.  Boesen,  74  Neb,  v.  Boesen,  74  Neb.  764, 105  N.  W.  303, 
764,  105  N.  W.  303,  4  LJl.A.(N.S.)  4  L.R.A.(N.S.)  122;  EUiott  v.  New- 
122.  port  St.  R.  Co.,  18  R.  I.  707,  28  Atl. 

6  L.R.A.  241  note.  338,  31  Atl.  694,  23  L.R.A.  208;  Wal- 

2.  TuUer  r.  Talbot,  23  111.  357,  76  ters  v.  Seattle,  R.  &  S.  R.  Co.,  48 
Am.  Dee.  695;  Libby  v.  Maine  Cent.  Wash.  233,  93  Pac.  419,  24  L.R.A. 
R.  Co.,  80  Me.  34,  26  Atl.  943,  20  (N.S.)  788. 

L.R.A.  812;  Warren  v.  Fitcbburg  R.      6  LJL.A.  241  note.    See  infra,  par. 

Co.,  8  Allen  (Mass.)  227,  85  Am.  Dec.  588. 
700  and  note. 
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of  transportation,  as  well  as  in  the  management  of  ii\e  same,  and  in 

making  such  reasonable  arrangements  as  a  prudent  man  would  make 
to  guard  against  all  dangeis,  from  whatever  source  arising,  which  may 
naturally  and  according  to  the  usual  course  of  things  be  expected  to 
occur.*  Whether  the  degree  of  care  imposed  by  the  law  on  all  car- 
riers of  passengers  has  been  exercised  should  be  determined  from 
what  was  done,  or  omitted  to  be  done,  in  the  particular  case.  What 
would  be  the  exercise  of  due  care  under  one  state  of  facts  might  be 
negligence  under  a  different  state  of  facts.*  The  test  of  liability  is, 
not  whether  the  carrier  used  such  particular  precaution  as  is  evident 
after  the  accident  happened  might  have  averted  it,  had  the  danger 
been  known,  but  whether  it  used  that  degree  of  care  and  prudence 
which  very  cautious,  competent  pei^ons  would  have  used  under  the 
apparent  circumstances  of  the  case  t-o  prevent  the  accident,  without 
reasonable  knowledge  that  it  was  likely  to  occur.*  A  carrier  of 
passengers  is  not  obliged  to  foresee  and  provide  against  casualties 
which  have  not  been  known  to  occur  before,  and  which  may  not 
reasonably  be  expected.  That  which  never  happened  before,  and 
which  in  its  character  is  such  as  not  naturally  to  occur  to  prudent 
men  to  guard  against  its  happening  at  all,  cannot,  when  in  the  course 
of  years  it  does  happen,  furnish  good  ground  for  a  charge  of  negli- 
gence in  not  foreseeing  its  possible  happening  and  guarding  against 
that  remote  contingency.^  And  it  has  been  held  that  a  railroad  com- 
pany is  to  be  regarded  as  free  from  blame,  when,  in  the  administration 
of  its  affairs,  it  conforms  to  the  rules  generally  in  use  by  prudently 
conducted  companies,  unless  it  violates  or  disregards  some  positive 
requirement  of  the  law,  and  thereby  inflicts  an  injury.^  The  rules 
of  a  carrier  which  were  not  known  to  and  relied  upon  by  the  pas- 
senger are  not  admissible  in  evidence  in  an  action  against  it  for 

4.  FarweU  v.  Boston  &  W.  R.  Corp.,  Ann.  Cas.  1077,  31  L.R.A.(N.S.)  813 
4  Mete.  (Mass.)  49,  38  Am.  Dee.  339;  and  note;  Bowen  v.  New  York  Cent. 
Ingalls  V.  Bills,  9  Mete.  (Mass.)  1,  43  R.  Co.,  18  N.  Y.  408,  72  Am.  Dec.  529 
Am.  Dec.  346;  Le  Barron  r.  East  and  note;  Loftas  v.  Union  Ferry  Co., 
Boston  Ferrj-  Co.,  11  Allen  (Ma.ss.)  34  N.  Y.  455,  38  Am.  Rep.  533  and 
312,  87  Am.  Dec.  717;  Simmons  v.  note;  International  &  G.  N.  Railroad 
New  Bedford,  V.  &  N.  Steamboat  Co.,  Company  v.  Halloren,  53  Tex.  46,  37 
97  Mass.  361,  93  Am.  Dee.  99.  See  Am.  Kep.  744;  International  &  G.  N. 
infra,  par.  618  et  seq.  R.  Co.  v.  Welch,  86  Tex.  203,  24  S.  W. 

5.  Campbell  v.  Duluth  &  N.  E.  R.  390,  40  A.  S.  R.  829. 

Co.,  107  Minn.  358,  120  N.  W.  375,  7.  Gary  v.  Los  Angeles  R.  Co.,  157 

22  L.R.A.(N.S.)  190;  Chicago,  B.  &  Cal.  599,  108  Pac.  682,  21  Ann.  Cas. 

Q.  R.  Co.  v.  Lampman,  18  Wyo.  106,  1329,  27  L.R.A.(N.S.)  764. 

104  Pac.  533,  Ann.  Cas.  1912C  788,  25  8.  Alabama  G.  S.  R.  Co.  v.  Arnold, 

I>.R.A.(N.S.)  217.  84  Ala.  159,  4  So.  356,  5  A.  S.  R.  354; 

6.  Ontral  of  Qeoi^  R.  Go.  v.  Mad-  Grand  Rapids  &  I.  R.  Co.  t>.  HuuUey, 
■den,  135  Ga.  205,  69  S.  E.  165,  21  38  Mich.  537,  31  Am.  Rep.  321. 
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injury  to  liiin,  wjiere  tphey  require  of  the  employees  a  greater  duty 

tl^ao  the  lair  impo9e»xtpon    .1  i, 

-  588.  Means  of  Transportatioii  i  Ml  i4ltoctlng  Degree  of  Care. — 
The  care,  vigilance  and  .skill  on  the  part  of  the  carrier  imi.<t  be  adapted 
to  tlie  motive  power  and  means  of  trans^portation  employed  by  him/'* 
but  whatever  such  means  may  be  the  general  rule  aa  to  the  degree 
of  care  required  of  a  carrier  towards  his  passenger  applies.  To  each 
iiii)do  of  <'()nvoyance  must  be  applied  the  .greatest  degree  of  skill,  care 
and  foresiglit  of  whicli  it  is  susceptible,  consistent  with  tlie  nature  of 
the  vehicle  on  whicb  tlie  passenger  is  riding  and  its  proper  and  care- 
ful operation."  While  it  is  undoubtedly  true  that  a  passenger  must 
take  the  risks  incident  to  the  mode  of  travel  and  the  character  of  the 
means  of  conveyance  wliich  he  adopts,**  yet  these  risks  are  only  those 
which  cannot  be  avoided  by  the  carrier  by  the  utmost  degree  of  care 
and  skill  in  the  preparation  and  management  of  the,  means  of  con- 
veyance." In  determining  the  question  whether  or  not  a  calrier  6f 
passengers  has  been  negligent^  the  nature  of  the  transportation  which 
the  carrier  has  nndertaktrn  to'  afJbr3  tnust,  however,  be  considered,** 
eaid  also  ilic  amount  and  cbanictcr  of  the  carrier's  busino>s.'-*  The 
ittode  of  propulsion,  the  means  of  travel,  the  usual  course  of  business 
Snd  ^ebshinon  objects  of  the  carrier,  are  all  con.siderations  entering  into 
the  question  of  diligence."  It  is  ol)vious  that  the  same  precautions 
will  not  exonerate  a  (-arrier  of  passengers  from  responsil)ility  in  every 

9.  Chiengo.  H.  &  Q,  li.  Co.  r.  Lamp-  813  and  note;  Dunn  r.  Grand  Trunk 
man,  18  Wvo.  lUii,  104  Pac.  5:t;i,  Ann.  R.  Co.,  58  Me.  187,  4  Aiu.  Rep.  2(i7; 
Cas.  llll'iC  788,  25  L.R.A.(N.S.)  217.  Hegeruan  r.  Western  R.  Corp.,  U  N. 

10.  Galena  etc.,  R.  C(i.  r.  Fay,  16  Y.  9,  64  Am.  Dec.  .'>17  and  iiute;  liar- 
Ill.  558,  63  Am.  Dee.  323;  Tuller  v.  vev  v.  Deep  River  Logging  Co.,  49 
Tatbot,  23  III.  357,  76  Am.  Dee.  695;  Ore.  583,  90  Pao.  501, 12  L.B.A.(N.SO 
Brown  v.  New  York  Cent.  B.  Co.,  32  131  and  note. 

N.  Y.  5!)7,  88  Am.  Dec  353.  53  A.  S.  R.  816  note. 

65  Am.  Dec.  690  note.  13.  Hegeman  r.  Western  R.  Corp., 

11.  Central  of  Georgia  R.  Co.  v.  13  X.  Y.  9,  64  Am.  Det.  -517  and  note. 
Lippman,  110  Ga.  665,  36  S.  E.  202,  14.  Central  of  (Georgia  R.  Co.  r. 
50  L.R.A.  673;  Tuller  v.  Talbot,  23  Lippman,  110  Ga.  665,  36  S.  E.  202, 
lU.  357,  76  Am.  Dec.  695;  Chicago  &  50  L.R.A.  673;  Baltimore  &  O.  R.  Co. 
A.  R.  Co.  V.  Arnol,  144  111.  2G1,  33  v.  Worthington,  21  Md.  275,  83  Am. 
N.  E.  204,  19  L.B.A.  313  and  note;  Dec.  578;  Baltimore  &  ().  R.  Co.  v. 
Woolery  v.  Louisville,  N.  A.  &  R.  Co.,  Breinig,  25  Md.  378,  90  Am.  Dec.  49; 
107  Ind.  381,  a  N.  B.  226,  57  Am.  Rep.  Le  Barron  v.  East  Boston  Ferry  Co., 
114;  Topdw  <aty  R.  Co.  v.  Higgs,  38  11  Allen  (Mass.)  312,  87  Am.  Dee. 
Kan.  375,  l6  Pac.  «67,  5  A.  S.  R.  754  ;  717.  , 

Otto  V.  Chicago,  B.  &  Q.  B.  Co.,  87  16.  LeBarron  v.  East  Boston  Ferry 

Neb.  503,  127  N.  "W.  857,  138  A.  S.  R.  Co.,  11  Allen  (Mass.)  312,  87  Am.  Dec. 

496,  31  L.R.A.(N.S.)  632.  717. 

66  A.  S.  R.  261  note.  And  see  au-  16.  Louisville  &  N.  R.  Co.  v.  Sick- 
pra^  par.  586.  ings,  5  Bush  (Ky.)  1,  96  Am.  Dec. 

IS.  Chicago  &  A.  R.  Co.  v.  Arnol,  320. 
144  HI.  261,  33  N.  E.  204,  19  L.R.A. 

B.  c.  h.  rot  tv^z. 
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mode  of  travel.  The  foresight  and  preparation  that  would  suffice  to 
satisfy  the  rule  as  to  due  care  in  one  species  of  conveyance  would  not 
answer  in  another."  A  common  carrier  of  passengers  contracts  in 
law  that  the  kind  of  conveyance  which  he  adopts  shall  be  a  reasonably 
safe  and  convenient  mode  of  transportation,  for  its  kind.  The  modes 
of  conveyance  in  use  by  passenger  carriers,  both  by  land  and  water, 
vary  as  the  exigencies  of  the  traffic  and  its  remunerative  character  re- 
quire and  justify.  To  require  all  carriers  to  adept  alike  expensive 
provisions  for  the  safety  of  passengei-s,  without  reference  to  the  nature 
of  their  employment  or  the  amount  of  their  business,  would  be  im- 
practicable and  at^urd.  It  would  be  like  requiring  all  the  public  high- 
ways in  the  commonwealth  to  be  kept  in  a  like  state  of  repair,  without 
referent  to  the  nature  of  the  country  through  which  they  pass,  or  the 
amount  of  travel  they  accommodate.**  Generally  speaking,  if  tlie 
means  of  transportation  are  adapted  to  the  reasonably  safe  carria^  of 
passengers  upon  that  particular  kind  of  conveyance,  and  the  cf^er 
exercises  the  utmost  skill  in  the  use  of  such  means,  he  will  be  held  to 
have  discharged  his  legal  obligations.**  The  standard  of  care  and 
diligence  for  a  particular  carrier  cannot,  however,  be  made  to  depend 
upon  itfi  peculiar  condition.  It  is  bound  to  provide  all  the  agencies 
suited  to  the  nature  and  extent  of  the  business  it  proposes  to  do,  ir- 
respective of  any  fluctuation  in  its  revenues.*** 

589.  Persons  Carried  on  Vehicles  Not.  Intended  for  Passengers. — 
While,  as  has  been  seen,  a  common  cairrier  providing  sufficient  means 
for  the  acconniiodation  of  its  passenger  traffic  is  under  no  obligation 
to  receive  and  transport  persons  on  other  than  its  regular  passenger 
vehicles,*  yet  if  it  does  so,  it  assumes  toward  them  the  same  duties  and 
must  exercise  the  same  care,  so  far  as  the  means  of  transportation  per- 
mit, which  would  be  due  them  if  they  were  traveling  on  a  conveyance 
regularly  intended  for  passengers,  and  the  passenger  assumes  only 
such  risks  as  are  necessarily  incident  to  the  character  of  the  convey- 
ance and  the  purposes  for  which  it  is  being  operated.*  This  rule  has 
been  frequently  applied  in  the  case  of  persons  transported  on  freight 

17.  Hegemnn  v.  Western  R.  Corp.,  &  M.  R.  Co.  v.  Muhling,  30  111.  9,  81 
1:J  N.  y.  y,  64  Am.  Dec.  517  aud  note.  Am.  Dec.  336;  Lake  Sliore  &  M.  S. 

18.  LeBarron  r.  East  Boston  Ferry  R.  Co.  v.  Brown,  123  III.  162,  14  N.  E. 
Co.,  11  Allen  (Mass.)  312,  87  Am.  Dec.  197,  5  A.  S.  K.  510  and  note;  Ohio 
717.  Vallev  R.  Co.  v.  Watson,  93  Ky.  654, 

19.  LeBarron  v.  East  Boston  Ferry  21  S.  W.  244,  40  A.  S.  R.  211  and 
Co.,  11  Allen  (Mass.)  312,  87  Am.  note,  19  L.R.A.  310;  Dunn  r.  Grand 
Dw.  717.  Trimk  R.  Co.,  58  Me.  187,  4  Am.  Rep. 

20.  Taylor  v.  Grand  Tmnk  R.  Co.,  267;  Steele  v.  Southern  R.  Co.,  55  S. 
48  N.  H.  304,  2  Am.  Rep.  229.  C.  389,  33  S.  E.  509,  74  A.  S.  R.  756 

1.  See  supra,  par.  478,  504.  and  note. 

2.  Rodgers  r.  Choctaw,  0.  &  G.  R.  7  A.  S.  R.  457  note;  32  A.  S.  R. 
Co.,  76  Ark.  520,  80  S.  W.  468, 113  A.  36  note;  5  Ann.  Gas.  45  note. 

S.  R.  102,  1  L.R.A.(N.S.)  1145;  Ohio 
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or  mixed  trmns,'  special  trains,*  construction  trains,*  and  logging 
railroads.' 

590.  Persons  Permitted  to  Ride  in  Dangerous  or  Unsuitable  Places. 

— has  been  seen,  one  who,  without  the  knowledge  or  consent  of  the 
earner,  rid^  in  an  unsuitable  or  dangerous  place  on  the  carrier's 
vehicle  is  not  usually  considered  to  be  a  pesa^iger,'  but  if  the  carrier 
consents  to  a  person's  taking  such  dangerous  position,  or  by  over- 
crowding its  vehicle  has  forced  him  to  do  so,  and  knowingly  assumes 
to  carry  him  in  that  position,  it  must  exercise  that  high  degree  of 
care  which  the  law  requires  a  carrier  to  observe  for  the  safety  of  his 
passengers.^    It  is  common,  and  is  not  necessarily  improper,  for 


3.  Indianapolis,    etc.,    R.    Co.    u.  857, 138  A.  S.  R.  496,  31  L.R.A.(N.S.) 

Horst,  93  U.  S.  291,  23  U.  S.  (L.  ed.)  632  and  note;  Wallace  v.  Western  N. 

893;  Rodgers  v.  Choctaw,  0.  &  G.  R.  C.  R.  Co.,  98  N.  C.  494,  4  S.  E.  503, 

Co.,  76  Ark.  520,  89  S.  W.  468,  113  2  A.  S.  R.  346;  St.  Louis  &  S.  F.  R. 

A.  S.  R.  102,  1  L.R.A.(N.S.)  1145;  Co.  v.  Gosnell,  23  Okla.  588,  101  Pac. 

Central  of  Georgia  R.  Co.  v.  Lippman,  1126,  22  L.R.A.(N.S.)  892;  Steele  v. 

110  Ga.  665,  36  S.  E.  202,  50  L.R.A.  Southern  R.  Co.,  55  S.  C.  389,  33  S. 

673;  Lake  Shore  &  M.  S.  R.  Co.  v.  E.  509,  74  A.  S.  R.  756  and  note. 

Brown,  123  lU.  162,  14  N.  E.  197,  5  63  Am.  Dee.  333  note;  2  A.  S.  R. 

A.  S.  R.  510  and  note;  Chicago  &  A.  39  note;  3  L.R.A.  156  note;  5  Ann. 

R.  Co.  V.  Arnol,  144  111.  261,  33  N.  E.  Cas.  45  note. 

204, 19  L.R.A.  313;  Illinois  Central  R.  4.  5  Ann.  Cas.  45  note. 

Co.  V.  Beebe,  174  IIL  13,  50  N.  E.  5.  Ohio  &  M.  R.  Co.  r.  Mnhling,  30 

1019,  66  A.  S.  R.  253  and  note,  43  111.  9,  81  Am.  Dec.  336;  Dunn  f.  Grand 

L.R.A.  210;  Ohio  &  M.  R.  Co.  v.  Selby,  Trunk  R.  Co.,  58  Me.  187,  4  Am.  Rep. 

47  Ind.  471,  17  Am.  Rep.  719;  Wool-  267;  Rosenbaum  v.  St.  Paul  &  D.  R. 

ery  v.  Louisville,  N.  A.  &  C.  R.  Co.,  Co.,  38  Minn.  173,  36  N.  W.  447,  8- 

107  Ind.  381,  8  N.  E.  226,  57  Am.  Rep.  A.  S.  R.  653. 

114;  New  York,  C.  &  St.  L.  R.  Co.  v.  2  A.  S.  R.  39  note. 

Doane,  115  Ind.  435,  17  N.  E.  913,  7  6.  Campbell  v.  Duluth  &  N.  E. 

A.  S.  R.  451  and  note,  1  L.R.A.  157  Co.,  107  Minn.  ;i58, 120  N.  W.  375,  22 

and  note;  Ohio  Valley  R.  Co.  v.  Wat-  L.R.A.(N.S.)   190:  Han-ev  v.  Deep 

son,  93  Ky.  654,  21  S.  W.  244,  40  A.  River  Logging  Co.,  49  Ore.  583,  90 

S.  R.  211.  19  L.R.A.  310;  Morgan  v.  Pac.  501,  12  L.R.A.(N.S.)  131  and. 

Chesapeake  &  0.  R.  Co.,  127  Ky.  433.  note. 

105  S.  W.  961,  16  Ann.  Cas.  608,  15  7.  See  supra,  par.  478,  482. 

L.R.A.(N.S.)   790;   Dunn   v.   Grand  8.  Lynn  r.  Southern  Pac.  Co..  103 

Trunk  R.  Co.,  58  Me.  187.  4  Am.  Rep.  Cal.  7,  36  Pac.  1018,  24  L.R.A.  710; 

267;  Campbell  v.  Duluth  &  N.  E.  R.  Alton  Light  &  Traction  Co.  v.  Oiler, 

Co.,  107  Minn.  358, 120  N.  W.  375,  22  217  IIL  15,  75  N.  E.  419,  4  L.R.A. 

L.R.A.(N.S.)  190;  McGee  v.  Missouri  (N.S.)  399  and  note;  Evansville  &  C. 

Pac.  R.  Co.,  92  Mo.  208,  4  S.  W.  739,  R.  Co.  v.  Duncan,  28  Ind.  441,  92  Am. 

1  A.  S.  R.  706  and  note;  Hedrick  ti.  Dec.  322;  La  Barge  v.  Union  Electric 

Missonri  Pae.  R.  Co.,  195  Mo.  104,  93  Co.,  138  la.  691,  116  N.  W.  816,  19 

S.  W.  268,  6  Ann.  Cas.  793  and  note;  L.R.A.(N.S.)  213;  Topeka  Citv  R.  Co. 

Missouri  Pae.  R.  Co.  v.  Tietken,  49  v.  Higgs,  38  Kan.  375,  16  Pac.  667^ 

Neb.  130,  68  N.  W.  336,  59  A.  S.  R.  5  A.  S.  R.  754;  Lubner  v.  Metropoli- 

526  and  note;  Omaha  &  R.  V.  R.  Co.  fan  St.  R.  Co.,  70  Kan.  811.  101  Pac. 

V.  Crow,  54  Neb.  747,  74  N.  W.  1066,  463.  21  L.R.A.(N.S.)  972;  Jackson  r. 

69  A.  S.  B.  741;  Otto  v.  Chicago,  B.  &  Natchez  &  W.  R.  Co.,  114  La.  981.  38 

Q.  B.  Co.,  87  Neb.  503,  127  N.  W.  So.  701,  108  A.  S.  R.  366,  70  L.R.A. 
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Street  railway  companies  to  loud  their  cat's,  not  Only  to  the  limit 

of  seating  capacity,  but  to  fill  the  standing  room  inside  and  the  foot- 
boards outside.  This  is  often  unavoidable,  but  the  movement  of  cars 
and  the  handling  of  traffic  must  be  so  controlled  and  guarded  as  not 
to  expose  persons  thus  being  carried  to  unnecessary  or  unreasonable 
danger.*  The  degree  of  care  to  be  observed  by  the  carrier  in  such  case 
must  be  in  proportion  to  the  danger  which  the  passenger's  perilous 
position  entails.*®  Whether  or  not  a  passenger  by  taking  a  dangerous 
position,  as,  for  instance,  on  the  platform  or  running  board  of  a  car, 
is  guilty  of  such  contributory  negligence  as  will  bar  a  recovery  is 
treated  elsewhere  in  this  title.** 

591.  Nature  of  Dangers  as  Affecting  Degree  of  Care, — The  rule 
has  been  laid  down  by  some  courts  tiiat  while  a  carrier  of  pa.ssengers- 
must  omit  no  care  to  discover  and  prevent  danger  to  its  passengers, 
that  is  reasonable  and  practical,  yet  in  guarding  them  from  dangers 
not  incident  to  ordinary  travel  the  carrier  is  not  required  to  exhibit 
so  liigh  a  degree  of  care  and  skill  as  in  protecting  them  from  other 
dangers.  And  the  degree  of  care  which  a  carrier  or  passenger  must 
employ  in  discovering  and  preventing  danger  not  incident  to  ordinary 
travel  varies  with  the  circumstances  of  each  particular  case.  In  many 
cases,  if  he  observes  such  ordinary  care  and  diligence  as  a  prudent 
man  would  for  his  personal  safety,  this  will  exonerate  him  from  lia- 
bility. In  other  cases,  it  is  the  duty  of  the  carrier  to  exercise  the 
utmost  care,  skill,  and  diligence  to  protect  his  passengers  from  danger 
and  injury,  so  far  as  the  same,  by  the  exercise  of  such  care,  skill,  and 
diligence,  could  have  been  reasonably  and  practicablj'  foreseen  and 
anticipated  in  time  to  prevent  injury.*^   Such  expressions  as  "the  utr 


294:  Parks  v.  St.  Louis  &  S.  R.  Co.,  1913C  167;  La  Barge  v.  Union  filec- 
178  Mo.  108,  77  S.  W.  70, 101  A.  S.  R.  trie  Co.,  138  la.  691,  116  N.  "W.  816. 
425  and  note;  Whalen  v.  Consolidated  19  L.R.A.(N.8.)  213;  South  Coving- 
Traction  Co.,  61  N.  J.  L.  606,  40  Atl.  ton  &  C.  St.  R.  Co.  r.  Hardv,  152  Kv. 
645,  68  A.  S.  H.  723,  41  L.R.A.  836  ;  374,  153  S.  "W.  474,  44  L.R.A.(N.S.) 
Clark  V.  Eiglitb  Ave.  R.  Co.,  36  N.  Y.  32;  McMahon  v.  New  Orieans  Rr.  ft 
135,  93  Am.  Dee.  495;  Elliott  v.  New-  Light  Co.,  127  La.  544,  53  So.  857,  32 
port  St.  Ry.  Co.,  18  R.  I.  707,  28  Atl.  L.R.A.(N.S.)  346;  NorveU  v.  Kana- 
331,  31  Atl.  694,  23  L.R.A.  208;  Ver-  wha  &  M.  R.  Co.,  67  W.  Va.  467,  68 
rone  r.  Rhode  Island  Suburban  R.  Co.,  S.  E.  288,  29  L.R.A.(N.S.)  325. 
27  R.  I.  370,  62  Atl.  512,  U4  A.  S.  R.  10.  Alton  Light  &  Traction  Co.  r. 
41- and  note.  OUer,  217  111.  15,  75  N.  E.  419,  4 
18  L.R.A.(N.S.)  160-163  note.  L.R.A.(N.S.)  399;  La  Barge  v.  Union 
But  see  Gregory  v.  Elmira  Water,  Electric  Co.,  138  la.  691,  116  N.  W. 
Light  &  R.  Co.,  190  N.  Y.  363,  83  N.  816,  19  L.R.A.(N.S.)  213;  Parks  v. 
E.  32, 18  LJl.A.(N.S.)  160,  wherein  it  St.  Louis  &  S.  R.  Co.,  178  Mo.  108, 
was  held  that  a  street  car  company  77  S.  W.  70,  101  A.  S.  R.  425  and 
owes  only  ordinary  eare  to  one  stand-  note. 

ing  on  the  running  board  on  account  11.  See  infra,  par.  673-677. 

of  the  crowded  condition  of  the  car.  12.  Chicago,  etc.,  R.  Co.  v.  Pills- 

9.  Kebbe  v.   Connecticut  Co.,  85  bury,  123  HI.  9, 14  N.  £.  22,  5  A.  S.  R. 

Conn.  641,  84  Atl.  329,  Ann.  Cas.  483. 
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most  care"  or  "the  highest  degree  of  care,"  and  so  forth,  are  appro- 
priate to  the  seaworthiness  or  roadworthiness  of  the  vehicle  of  trans- 
portation, or  to  things  inherently  dangerous.  Obviously  the  degree 
of  care  appropriate  to  boilers  or  to  the  sufficiency  of  the  hull  of  a 
steamer  or  the  body  of  a  car  or  stage  is  very  different  from  the  degree 
of  care  required  with  reference  to  the  washing  of  decks  or  the  main- 
tenance of  a  window  sash  or  a  curtain  hook.**  A  carrier  has  the  right 
to  assume  that  his  passengers  possess  the  ordinary  intelligence  and 
prudence  necessary  to  enable  them  to  take  care  of  themselves  under 
the  ordinarj-  circumstance  and  usual  exigencies  attendant  upon  or 
arising  out  of  the  particular  mode  of  travel  adopted  by  them.'*  But 
the  carrier  is  bound  to  warn  his  passengers  of  dangers  that  arise  from 
exti'aordinary  or  unusual  conditions,  brought  about  by  his  acts,  espe- 
cially where  such  dangers  are  not  known  to  the  passengers,  but  are 
known  to  the  carrier  or  to  his  agents  or  servants."  In  the  case  of  a 
railroad  company  which  is  a  common  carrier  of  passengers  it  may  be 
assumed  that  where-a  danger  arises  which  is  unknown  to  the  passenger 
but  which  is  known  or  ought  to  be  known  to  the  agents  of  the  carrier 
charged  with  the  management  of  the  train,  a  duty  exists  on  the  part  pf 
those  agents  to  warn  the  passenger  of  the  danger  or  to  take  some 
other  means  to  guard  him  against  it.'*  Thus,  for  instance,  if  trains 
are  running  out  of  time,  the  employees  of  the  company  are  bound  to 
be  on  the  lookout,  and  give  seasonable  notice  of  any  meeting  of  trains 
out  of  time  or  place,  so  as  to  guard  against  accidents  and  injury  to 
passengers.'^  So,  if  there  be  in  any  part  of  the  road,  a  particular 
passage  more  than  ordinarily  dangerous,  or  requiring  superior  circum- 
spection on  the  pare  of  the  passenger,  the  conductor  of  the  vehicle  is 
b'^und  to  give  due  notice  of  it,  and  a  failure  to  do  so  will  make  his 
principal  responsible.'* 

13.  Pratt  V.  North  Gennan  Lloyd  Moses  r.  Louis\'ille,  etc.,  R.  Co.,  39  La. 

Steamship  Co.,  184  Fed.  303,  106  *C.  Ann.  649,  2  So.  567,  4  A.  S.  R.  231; 

C.  A.  445,  33  L.R.A.(N.S.)  532.   See  Sullivan  v.  Vicksbnrg,  etc.,  R.  Co.,  39 

infra,  par.  624.  La.  Ann.  800,  2  So.  586,  4  A.  S.  R.  239; 

14  Indianapolis,   etc.,   R.    Co.   v.  Pennr  v.  Atlantic  Coast-Line  R.  Co., 

Rutherford,  29  Ind.  82,  92  Am.  Dee.  133  N.  C.  221,  45  S.  E.  563,  63  L.R.A. 

336;  Oddy  v.  West  End  St.  R.  Co.,  497. 

178  Mass.  341,  59  N.  E.  1026,  86  A.  S.  7  A.  S.  R.  830,  831  note;  20  A.  S. 

R.  482;  Thompson  r.  Gardner,  etc.,  St.  R.  490  note. 

R.  Co.,  193  Mass.  133,  78  N.  E.  8.54,  16.  Tietz  r.  International  R.  Co., 

118  A.  S.  R.  459  and  note;  Mitehell  v.  186  N.  Y.  347,  78  N.  E.  1083,  9  Ann. 

Chicago,  etc.,  Ry.,  51  Mich.  236,  16  Cas.  1020,  10  L.R.A.(N.S.)  357.  And 

N  W.  388,  47  Am.  Rep.  566.  see  Southern  Pac.  Co.  v.  Tarin,  108 

7  A.  S.  R.  830  note.  Fed,  734,  47  C.  C.  A.  648,  54  L.R.A. 

16.  Summers  v.  Crescent  Citv  R.  240. 

Co.,  34  La.  Ann.  139,  44  Am.  Rep.  17.  7  A.  S.  R.  834  note. 

419;  Peniston  r.  Chicago,  etc.,  R.  Co.,  18.  Laing  v.  Colder,  8  Pa.  St.  479, 

34  La.  Ann.  777,  44  Am.  Rep.  444  ;  49  Am.  Dec.  5.33. 
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592.  Actual  Transit  as  Determining  Degree  of  Care. — ^While  tiiere 
is  practically  no  conflict  of  opinion  as  to  the  application  of  the  gen- 
eral rule  as  to  the  degree  of  care  required  of  a  carrier  of  passengers 
toward  the  latter  while  in  course  of  transportation,  yet  as  to  the  care 
required  in  the  case  of  those  who^  while  considered  as  passengers,  are 
not  being  actually  transported,  the  authorities  are  not  uniform.  One 
class  of  cases  is  to  the  eff"ect  that  the  requirement  of  extraordinarj' 
care,  being  based  upon  the  risk  necessarily  involved  in  the  transporta- 
tion of  passengers,  is  limited  to  such  actual  transportation,  and  that 
as  to  passengers  on  its  premises  the  carrier  is  required  to  exercise  only 
ordinary  care.**  So  also,  it  has  been  held, that  a  railway  company  is 
required  to  exercise  only  ordinary  care  and  prudence  towards  a  pas- 
senger who  is  temporarily  prevented  from  continuing  his  journey.^ 
Another  class  of  cases,  however,  holds  in  the  main  that  the  carrier's 
duty  to  a  passenger  is  the  exercise  of  the  highest  care  at  all  times  that 
the  relation  subsists,  from  the  time  that  a  person  becomes  a  passenger 
until  he  ceases  to  be  such,  until  his  journey  is  completed,  and  he  has 
left  the  carrier's  premises.*  The  same  high  standard  of  care  is,  how- 
ever, generally  required  of  \he  carrier  as  to  passengers  when  entering 
or-  leaving  its  vehicle  as  while  being  carried  thereon.*   A  carrier  of 

19.  Batton  v.  South  &  N.  A.  R.  Co.,  96  Wis.  243,  70  N.  W.  486,  38  LJtA. 
77  Ala.  501, 54  Am.  Rep.  80 ;  St.  Lonis,  419. 

etc.,  R.  Co.  V.  Wilson,  70  Ark.  136,  66  1.  Knight  v.  Portland,  etc.,  R.  Co., 

S.  W.  661,  91  A.  S.  R.  74;  St.  Louis,  56  Me.  234,  96  Am.  Dec.  449;  Warren 

etc.,  R.  Co.  V.  Woods,  96  Ark.  311,  v.  Fitehhnrg      Co.,  8  Allen  (Mass.) 

131  S.  W.  869,  33  L.R.A.(N.S.)  855  227,  85  Am.  Dec.  700;  Gaynor  v.  Old 

and  uote;  Pere  Marquette  R.  Co.  v.  C<^ony,  etc.,  R.  Co.,  100  Mass.  208, 

Stranffe,  171  Ind.  160,  84  N.  E.  819,  97  Am.  Dec.  96;  Dodge  v.  Boston,  etc., 

85  N.  E.  1026,  20  LJ1.A.(N.S.)  1041;  Steamship  Co.,  148  Mass.  207,  19  K. 

McDonald  v.  Chicago  etc.,  R.  Co.,  26  E.  373,  12  A.  S.  R.  541,  2  L.R.A.  83; 

la.  124,  96  Am.  Dec.  114;  Fremont,  Webster  v.  Fitehburg  R.  Co.,  161  Mass. 

etc,  R.  Co.  u.  Hagblad,  72  Neb.  773,  298,  37  N.  E.  165,  24  L.R.A.  521; 

101  N.  W.  1033,  106  N.  W.  1041,  9  Jordan  v.  New  York,  etc.,  R.  Co.,  165 

Ann.  Cas.  1096,  4  Ii.R.A.<N.S.)  254  Mass.  346,  43  N.  E.  Ill,  52  A.  S.  R. 

and  note  (statii^  this  to  be  the  view  522,  32  L.R.A.  101;  Chicago,  etc.,  R. 

in  some  states  by  holding  the  eon-  Co.  v.  Sattler,  64  Neb.  636,  90  N.  W. 

tran  ) ;  Lafflin  v.  BofEalo,  etc.,  R.  Co.,  649,  97  A.  S.  R.  666,  57  L.R.A.  890; 

106  N.  Y.  136,  12  N.  E.  599,  60  Am.  Fremont,  etc.,  R.  Co.  v.  Hagblad,  72 

Rep.  433;  KeUy  u.  Manhattan  R.  Co.,  Neb.  773,  101  N.  W.  1033,  106  N.  W. 

112  N.  Y.  443,  20  N.  E.  383,  3  L.R.A.  1041,  9  Ann.  Cas.  1096  and  note,  4 

74;  West  Memphis  Packet  Co.  v.  L.R.A.(N.S.)  254  and  note;  Johns  v. 

White,  99  Tenn.  256,  41  S.  W.  583,  38  Charlotte,  etc.,  R.  Co.,  39  S.  C.  162. 

L.U.A.  427:  Texas,  etc.,  R.  Co.  D.  Mill-  17  S.  E.  698,  39  A.  S.  R.  709,  20 

er.  79  Tex.  78,  15  S.  W.  264,  23  A.  S.  Ii.R.A.  520;  Krantz  v.  Rio  Grande 

R.  308,  11  L.R.A.  395;  Detroit,  etc.,  R.  Western  R.  Co.,  12  Utah  104,  41  Pae. 

Co.,  f.  Curtis,  23  Wis.  152,  99  Am.  Dec,  717,  30  LJt.A.  297. 

141 ;  Conrov      Chicago,  etf.,  R.  Co.,  2.  St.  Louis,  etc.,  R.  Co.  r.  Woods, 

96  Wis.  243,  70  N.  W.  486,  38  L.R.A.  96  Ark.  311, 131  S.  W.  869,  33  L.R.A. 

419.  (N.S.)  855  and  note. 

20.  Conroy  v.  Chicago,  etc.,  R.  Co., 
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passengers  is  bound  to  use  the  same  degree  of  care  towards  a  passenger 
in  his  egress  from  the  vehicle  of  carriage  as  when  he  remains  thereon, 
provided  such  egress  is  for  a  proper  purpose.* 

593.  Status  or  Conditioii  of  Person  Carried;  Persons  Carried 

Gratuitously. — While  carriers  of  passengers  are  not  bound  to  carry 
any  person  gratuitously,  yet  it  is  generally  held  that  when  they  under- 
take to  carry  him  they  must  do  it  carefully,  as  with  other  passengers, 
and  in  the  absence  of  statutory  provisions  to  the  contrary  or  express 
assumption  of  risk  of  accident  by  such  passengers,  they  are  liable 
for  all  injuries  resulting  from  their  negligence  to  the  same  extent  as 
in  the  case  of  passengers  paying  f&re*   There  are,  however,  decisions 


3.  Dodge  I!.  Boston,  etc.,  Steamship  etc.,  R.  Co.,  72  Mo.  62,  37  Am.  Rep. 
Co.,  148  Mass.  207,  19  N.  E.  373,  12  423;  John  v.  Northern  Pae.  R.  Co., 
A.  S.  R.  541,  2  L.R.A.  83;  Dorrah  v.  42  Mont.  18,  111  Pae.  632,  32  L.R.A. 
lUioois  Central  R.  Co.,  65  Miss.  14,  3  (N.S.)  85;  Otto  v.  Chicago,  etc.,  R. 
So.  36,  7  A.  S.  R.  629  and  note.  Co.,  87  Neb.  503,  127  N.  W.  857,  138 

15  A.  S.  R.  441  note;  15  A.  S.  R.  A.  S.  R.  496,  31  L.R.A.(N.S.)  632  ami 

704  note.  note;  Perkins  r.  New  York  Central  R. 

4.  The  New  World  ».  King,  16  How.  Co.,  24  N.  Y.  196,  82  Am.  Dec.  282 
469,  14  U.  S.  tL.  ed.)  1019;  Little  and  note;  Carroll  v.  Staten  Island  R. 
Rock,  etc.,  R.  Co.  i;.  Miles,  40  Ark.  Co.,  58  N.  Y.  126,  17  Am.  Rep.  221; 
298,  48  Am.  Rep.  10  and  note;  Ohio,  Blair  v.  Erie  R.  Co.,  66  N.  Y.  313,  23 
etc.,  R.  Co.  r.  Mnhling,  30  111.  9,  81  Am.  Rep.  55;  Harvey  v.  Deep  River 
Am.  Dec.  336  and  note;  Gillenwater  v.  Logging  Co.,  49  Ore.  583,  90  Pae.  501, 
Madison,  etc.,  R.  Co.,  5  Ind.  339,  61  12  L.R.A.(N.S.}  131  and  note;  Wash- 
Am.  Dec.  101  and  note;  Ohio,  etc.,  R.  burn  v.  Nashville,  etc.,  R.  Co.,  3  Head 
Co.  tj.  Selby,  47  Ind.  471, 17  Am.  Rep.  (Tenn.)  638,  75  Am.  Dee.  784  and 
719;  Cleveland,  etc.,  R.  Co.  v.  Ketchara,  note;  Memphis  St.  R.  Co.  v.  Caviness, 
133  Ind.  346,  33  N.  E.  116,  36  A.  S.  127  Tenn.  571,  1-57  S.  W.  63.  Ann. 
R.  5r>0, 19  L.R.A.  339;  Russell  v.  Pitts-  Cbs.  1914B  1208,  46  L.R.A.(N.S.)  142 
burgh,  etc.,  R.  Co.,  157  Ind.  305,  81  and  note;  Missouri  Pae.  R.  Co.  r. 
N.  E.  678,  87  A.  S.  R.  214,  35  L.R.A.  Ivy,  71  Tex.  409,  9  S.  W.  346,  10  A. 
253;  Indianapolis  Traction,  etc.,  Co.  S.  R.  758,  1  L.R.A.  500;  Gulf,  etc., 
V.  Klentsehy,  167  Ind.  598,  79  N.  E.  R.  Co.  v.  Wilson,  79  Tex.  371,  15  S. 
908,  10  Ann.  Cas.  869  and  note;  Sonlh-  W.  280,  23  A.  S.  R.  345,  11  L.R.A. 
em  R.  Co.  r.  Irfe,  101  S.  W.  307,  30  486;  WiUiams  v.  Oregon  Short  Une 
Ky.  L.  Rep.  1360,  10  L.R.A.(N.S.)  R.  Co.,  18  Utah  210,  54  Pac.  991,  72 
837;  Dunn  r.  Grand  Trunk  R.  Co.,  58  A.  S.  R.  777  and  note;  Bradbum  v. 
Me.  187,  4  Am.  Rep.  267;  Hoar  r.  Whatcom  County  R.  &  L.  Co.,  45 
Maine  Central  R.  Co.,  70  Me.  65,  35  Wash.  582,  88  Pao.  1020,  14  L.R.A. 
Am.  Rep.  299;  Rogers  v.  Kennebec  (N.S.)  526  and  note;  Gabbert  v. 
Steamboat  Co.,  86  Me.  261,  29  Atl.  Hackett,  135  Wis.  86,  115  N.  W.  345, 
1069,  25  L.R.A.  491;  Todd  v.  Old  14  L.R.A.(N.S.)  1070. 

Colony,  etc.,  R.  Co.,  3  Allen  (Mass.)  64  Am.  Dec.  86  note;  69  Am.  Dec. 

18,  80*  Am.  Dec.  49;  Wilton  tJ.  Middle-  628  note;  21  A.  S.  R.  652  note;  95 

sex  R.  Co.,  107  Mass.  108,  9  Am.  Rep.  A.  S.  R.  646  note;  109  A.  S.  R.  726 

11;  Littlejohn  v.  Fitchburg  R.  Co.,  note;  2  L.R.A.  167  note;  5  L.R.A. 

148  Mass.  478,  20  N.  E.  103,  2  L.R.A.  (N.S.)  721  note;  5  L.R.A.(N.S.)  1069 

502;  .laeobus  r.  St.  Paul,  etc.,  R.  Co.,  note;  ID  L.R.A.(N.S.)   384  note;  4 

20  Minn.  125.   18  Am.  Rep.   360;  Ann.  Cas.  1131  note;  6  Ana.  Cas.  669 

Lemon  v.  Chanslor,  68  Mo.  340,  30  note. 
Am.  Rep.  799;  Sherman  «.  Hannibal. 
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to  the  effect  that  the  matter  of  compensation  may  have  a  bearing  upon 
the  degree  of  negligence  for  which  the  carrier  is  liable,*  and  in  some 
Jurisdictions  it  is  expressly  provided  that  a  carrier  of  persons  without 
reward  need  only  use  ordinary  care  and  diligence  for  their  safe 
carriage,  while  a  carrier  for  reward  must  use  the  utmost  care  and 
diligence.'  There  are  also  decisions  making  a  distinction  in  the 
degree  of  care  required  towards  regular  passengers,  and  as  to  persons 
being  transported  on  the  vehicle  of  a  carrier  who,  while  not  regular 
passengers,  are  yet  not  trespassers,  as,  for  instance,  in  the  case  of  one 
permitted  to  ride  without  payment  of  fare  upon  a  conveyance  not 
devoted  to  the  carriage  of  passengers,  and  holding  that  as  to  such 
persons  the  carrier  is  required  to  use  only  ordinary  care,  and  is  not 
liable  for  slight  negligence.'  Where  by  statute  a  carrier  is  required 
to  transport  a  gratuitous  passenger  which  it  has  accepted,  one  is  not 
prevented  from  holding  the  carrier  liable  for  injury  to  him  by  failure 
to  use  the  care  which  the  law  requires  in  case  of  gratuitous  passengers, 
by  the  fact  that  he  was  traveling  on  a  pass  which  the  carrier  was  pro- 
hibited, under  penalty,  from  giving.^  The  question  of  the  power  of 
a  carrier  of  passengers  to  contract  for  exemption  from  liability  to  pas- 
sengers carried  gratuitously  is  treated  elsewhere  in  this  article.* 

594.  Children  and  Persons  under  Physical  or  Mental  Disability. — 
While  as  a  general  rule,  a  carrier  of  passengers  is  not  bound  to  an- 
ticipate or  to  guard  against  an  injurious  result  which  would  happen 
only  to  a  person  of  peculiar  sensitiveness,**  yet  there  are  numerous 
decisions  to  the  effect  that  a  sick  or  aged  person,  a  delicate  woman, 
a  lame  man,  or  a  child,  or  one  not  in  full  possession  of  hia  faculties, 
is  entitled  to  more  attention  and  care  from  a  carrier  than  one  in  ^x>d 
health  and  under  no  disability,**  and  that  where  physical  or  mental 
weakness  or  disability  is  apparent  to,  or  is  brought  to  the  attention  of 
the  carrier,  the  high  degree  of  care  which  the  law  imposes  upon  him 

5.  Kolton  V.  We&t«rn  R.  Corp.,  13  10.  Spade  v.  Lyun  &  Bostou  R.  Co., 
N.  Y.  44t,  69  Am.  Dee.  623.  168  Mass.  285,  47  N.  E.  88,  60  A.  S. 

6  Ann.  Cas.  670  note.  And  see  R.  393,  38  L.R.A.  512,  172  Mass.  488, 
Lemon  v.  Chanslor,  68  Mo.  340,  30  52  N.  E.  747,  70  A.  S.  R.  298  and  note. 
Am.  Rep.  799.  43  LJU..  832. 

6.  John  V.  Northern  Pac.  R.  Co.,  11.  Conolly  v.  Crescent  City  R.  Co., 
42  Mont.  18,  111  Pac.  632,  32  L.R.A.  41  La.  Ann.  57,  5  So.  239,  6  So.  526, 
(N.S.)  85.  17  A.  S.  R.  389,  3  L.B.A.  133;  Fox 


7.  Kansas  City,  etc..  R.  Co.  r.  Berry,  433,  101  N.  W.  624,  5  Ann.  Cas.  68, 
53  Kan.  112,  36  Pac.  53,  42  A.  S.  R.  68  L.B.A.  336;  Weightnun  v.  Louis- 
278.  ville,  N.  O.  ft  T.  R.  Co.,  70  Miss.  563, 

5  L.R.A.(N.S.)   721-722  note;  6  12  So.  586,  35  A.  S.  R.  660  and  note, 

Ann.  Cas.  670  note.  19  L.R.A.  671;  Krager  v.  Omaha  ft  C. 

8.  John  V.  Northern  Par.  R.  Co.,  B.  St.  R.  Co.,  80  Neb.  490,  114  N.  W. 
42  Mont.  18,  111  Pac.  632,  32  L.R.A.  571,  127  A.  S.  R.  786  and  note,  17 


82  Am.  Dee.  294  note. 


V.  Michigan  Cent.  R.  Co.,  1^  Mich. 


(N.S.)  85. 
9.  See  infra,  par.  666. 
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irequires  the  carrier  to  take  notice  of  the  disability  and  conduct  him- 
self accordingly.'^  Thus,  for  instance,  it  lias  been  held  that  a  carrier 
should  allow  an  aged,  infirm,  or  crippled  person,  a  reasonable  time 
in  which  to  get  on  or  off  the  coach  or  car,  having  reference  to  his 
crippled  or  infirm  condition,^'  and  that  where  railroad  or  street  car 
companies  carry  passengers  of  tender  years  and  passengers  whom 
they  know  to  be  of  unsound  mind,  it  is  only  proper  that  they  should 
be  required  to  exercise  a  higher  degree  of  care  toward  them  than  they 
would  toward  passengers  of  mature  years  and  in  possession  of  their 
full  faculties.**  So  also,  it  has  been  held  that  a  railroad  company 
is  bound  to  take  such  reasonable  care  of  passengers  who  become  sick 
after  entering  its  cars  as  is  fairly  practicable  with  the  facilities  at 
hand,  without  unreasonable  delay  of  the  train  or  discomfort  to  the 
other  passengers,**  and  according  to  some  authorities  it  is  the  duty  of 
a  railroad  company  to  remove  from  the  train  and  leave  an  unattended 
passenger,  who,  after  entering  upon  a  journey,  becomes  sick  and 
unconscious  or  insane,  until  he  is  in  a  fit  condition  to  resume  the 
journey,  or  until  he  shall  obtain  the  proper  assistance  to  take  care  of 
him  to  the  end  of  his  journey,  and  that  the  duty  of  the  company  does 


AU.  1052,  33  L.R.A.  127;  Sheridan  v.  St.  P.  R.  Co.,  52  Minn.  296,  53  N. 

Brooklyn  City  &  N.  R.  Co.,  36  N.  Y.  W.  1128,  38  A.  S.  R.  557  and  note, 

39,  93  Am.  Dec.  490  aud  note.  18  L.R.A.  602;  Illinois  Cent.  R.  Co. 

99  Am.  Dec.  289  note;  11  L.R.A.  r.  Smith,  85  Miss.  349,  37  So.  643, 

396  note.  107  A.  S.  R.  293,  70  L.R.A.  642;  Foss 

12.  WiUiams  v.  Louisville  &  N.  R.  v.  Boston  &  M.  R.  Co.,  66  N.  H.  256, 

Co.,  150  Ala.  324,  43  So.  576,  10  21  Atl.  222,  49  A.  S.  R.  607, 11  LJlJV. 

L.R.A.(N.S.)  413;  Poilman  Palace  Car  367 ;  Bageard  r.  Consolidated  Traction 

Co.  V.  Barker,  4  Colo.  344,  34  Am.  Rep.  Co.,  64  N.  J.  L.  316,  45  Atl.  620,  81 

89;  Denver  &  R.  G.  K.  Co.  v.  Derry,  A.  S.  R.  498,  49  L.R.A.  424;  Sullivan 

47  Colo.  584,  108  Pae.  172,  27  L.R.A.  v.  Seattle  Electric  Co.,  51  Wash.  71, 

(N.S.)  761;  Central  of  Georgia  R.  Co.  97  Pae.  1109,  130  A.  S.  R.  1082;  Beu- 

V.  Madden,  135  Ga.  205,  69  S.  E.  165,  son  v.  Tacoma  R.  &  P.  Co.,  51  Wasli. 

21  Ann.  Cas.  1077,  31  L.RJi..(N.S.)  216,  98  Pae.  605,  130  A.  S.  R.  109(1. 

813;  Georg^  B.  &  B.  Co.  v.  Rives,  97  Am.  Dec.  499,  500  note;  9  Ann. 

137  Ga.  376,  78  S.  E.  645,  38  L.R.A.  Cas.  488  note. 

(N.S.)  564  and  note;  Atchison,  T.  &  IS.  PuUman  Palace  Car  Co.  v.  Bar- 

S.  F.  R.  Co.  V.  Weber,  33  Kan.  543,  ker,  4  Colo.  344,  34  Am.  Rep.  89; 

6  Pae.  877,  52  Am.  Rep.  543;  Illinois  Louisville  &  N.  R.  Co.  v.  Hale,  102 

Central  B.  Co.  v.  Allen,  121  Ky.  138,  Ky.  600,  44  S.  W.  213;  42  L.RA. 

89  S.  W.  150,  11  Ann.  Cas.  970;  293.  And  see  m/ra,  par.  655. 

Looisville  &  N.  R.  Co.  ti.  Brewer,  147  14.  Kruger  r.  Omaha  &  C.  B.  St.  B. 

Ky.  166,  143  S.  W.  1014,  Ann,  Cas.  Co.,  80  Neb.  490,  114  N.  W.  571,  127 

1913D  151  and  note,  39  LJl.A.(N.S.)  A.  S.  R.  786, 17  L.R.A.(N.S.)  101  and 

647;  Connors  v.  Cunard  Steamship  note;  Kamboor  v.  Boston  ft  M.  R.  Co., 

Co.,  204  Mass.  310,  90  N.  E.  601,  134  77  N.  H,  33,  86  Atl.  624,  45  L.R.A. 

A.  S.  R.  662,  17  Ann.  Cas.  1051  and  (N.S.)  1188  and  note:  Hemmingway 

note,  26  L.R.A.(N.8.)  171;  Fox  t.  e.  Chicago,  M.  &  St.  P,  R.  Co.,  72  Wis. 

Michigan  Cent.  R.  Co.,  138  Mich.  433,  42,  37  K.  W.  804,  7  A.  S.  E.  823. 

101  N.  W.  624,  5  Ann.  Cas.  68,  68  Ann.  Cas.  1913D  153  note. 

L.R.A.  336:  Croom  v.  Chicago,  M.  &  15,  Central  of  Geor^  R.  Co.  v. 
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not  end  with  the  passenger's  removal  from  the  train,  but  it  must  also 
exercise  reasonable  care  and  diligence  to  make  temporary  provision 
for  his  protection  and  comfort.**  On  the  other  hand  it  has  been  held 
by  some  authorities  that  a  railroad  company  owes  no  enhanced  duty 
to  sick  persons  and  persons  unable  to  toke  care  of  themselves;  that 
railroad  cars  are  not  traveling  hospitals,  nor  their  employees  nurses ; 
that  it  is  the  duty  of  such  disabled  persons  to  provide  for  themselves 
proper  assistance  while  traveling  in  railroad  cars,  and  it  is  not  the 
duty  of  railroad  companies  to  supply  it."  The  question  of  the  duty 
of  the  carrier  to  assist  sick  or  infirm  persons  to  enter  or  alight  from 
its  vehicle,  is  treated  elsewhere  in  this  title,**  as  is  the  right  of  the 
carrier  to  reject  such  persons  offering  themselves  for  tran.^portation,** 
and  the  propriety  and  manner  of  ejecting  from  the  carrier's  vehicle 
persons  whose  illness  makes  their  presence  dangerous  or  unpleasant 
to  other  passengers 

595,  Intoxicated  Persons. — Generally  speaking,  a  common  carrier 
is  not  bound  to  protect  intoxicated  pei'sons  from  the  consequences 
which  result  from  their  own  wrongs  or  follies.  Still  it  owes  them 
some  duties,  and  cannot  negligently  suffer  harm  to  come  to  them 
while  they  are  passengers.*  Though  under  no  obligation  to  accept 
as  a  passenger  one  who  is  intoxicated  to  such  an  extent  as  to  render 
him  offensive  to  others,  or  to  incapacitate  him  from  caring  for  his 
own  safety,*  yet  when  a  carrier  receives  one  as  a  passenger,  unattended, 
knowing  him  to  be  at  the  time  in  an  insensibly  drunken  condition, 
it  is  bound  to  exercise  all  the  care  that  a  reasonably  prudent  man 
would  to  protect  one  in  such  condition  from  the  dangers  incident  to 
his  surroundings  and  mode  of  travel,  and  it  must,  in  such  case,  bestow 
upon  him  such  care  and  attention,  beyond  that  given  to  the  ordinary- 
passenger,  which  reasonable  prudence  and  foresight  demand.*  Mere 
knowledge  on  the  part  of  those  in  charge  of  a  passenger  train  that  a 
passenger  has  been  drinking,  and  is  to  some  extent  intoxicated,  or 
under  the  influence  of  a  drug  such  as  cocaine,  does  not  require  them 
to  use  greater  care  for  his  safety  than  they  owe  to  other  pa^engers, 
where  he  is  apparently  able  to  care  for  himself.*  That  the  incapacity 

Madden,  135  Ga.  205,  69  S.  E.  165,     19.  See  supra,  par.  510. 

21  Aim.  CaB.  1077  and  note,  31  L.K.A.     20.  See  infra,  par.  750, 

(N.S.)  813  and  note;  Lake  Shore  &     1.  Cineinnati,  I.,  St.  L.  &  C.  R.  Co. 

M.  S.  Ry.  Co.  r.  Salzman,  52  Oliio  v.  Cooper,  120  Ind.  469,  22  N.  E.  340, 

St.  558,  40  N.  B.  891,  49  A.  S.  R.  16  A.  S.  R.  334,  6  L.R.A.  241. 

745,  31  L.R.A.  261  and  note.  2.  See  supra,  par.  509,  510. 

16.  Atchison,  T.  &  S.  F.  R.  Co.  v.  3.  Price  v.  St.  Louis,  I.  M.  &  S.  R. 
Weber,  33  Kan.  543,  6  Pac.  877,  52  Co.,  75  Ark.  479,  88  S.  W.  575,  112 
Am  Rep.  543.  A.  S.  R.  79;  Benson  v  Taeoma  R  & 

17.  New  Orleans,  J.  &  G.  X.  R.  Co.  P.  Co.,  51  Wash.  216,  98  Pac.  605, 
V.  Statham,  42  Miss.  607,  97  Am.  Dec.  130  A.  S.  R,  1096. 

478  and  note.  4.  Kom  v.  Chesapeake  &  0.  R.  Co., 

18.  See  infra,  par.  654.  125  Fed.  897,  62  C.  C.  A,  417,  63 
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of  a  passenger  is  caused  by  his  vohxntary  intoxication  will  not.  how- 
ever, absolve  the  carrier,  upon  discovering  it,  from  using  due  care  to 
prevent  his  being  injured  because  he  has  placed  himself  in  a  danger- 
ous position  without  ability  to  care  for  himself,"  and  it  has  been  held 
to  be  the  duty  of  a  carrier,  after  it  has  notice  through  its  employees 
in  charge  of  the  conveyance  that  a  passenger  is  riding  in  a  dangerous 
position  in  such  a  state  of  intoxication  as  to  be  heedless  of  the  danger 
to  which  he  is  exposed,  to  use  the  ordinary  precautions  for  his  safety, 
such  as  calling  his  attention  to  his  exposure  to  danger,  and  the  rules 
of  the  company  forbidding  it,  and  requesting  him  to  go  inside  the  car* 
The  employees  of  a  carrier  are  not  obliged  to  anticipate  that  a  pas- 
senger who  is  under  the  influence  of  liquor  will  unnecessarily  expo!«e 
himself  to  danger,  nor  are  they  under  any  duty  to  exercise  more  than 
ordinary  care  to  discover  whether  passengers  are  drunk  or  sober.  It 
is  only  when  their  attention  is  directed,  either  by  personal  observation 
or  information,  to  the  helpless,  irresponsible,  or  incapable  condition 
of  a  passenger,  or  when,  by  the  exercise  of  ordinary  care,  his  condition 
could  be  discovered,  that  they  axe  under  a  duty  to  exercise  reasonable 
care  to  protect  him.'  It  has  been  held  to  be  the  duty  of  a  carrier  to 
use  reasonable  care  in  looking  after  a  passenger  helpless  from  intoxica- 
tion after  he  has  left  the  train,"  and  that  train  men  who  attempt  to 
assist  an  intoxicated  passenger  from  the  train  are  bound  to  use  ordi- 
nary care  to  leave  him  where  he  will  be  reasonably  safe  in  view  of 
his  condition.*  A  railroad  company  is  not,  however,  liable  for  the 
death  of  a  passenger  who^  although  under  the  influence  of  liquor, 
was  not  so  intoxicated  that  it  would  have  been  justified  in  refusing 
to  accept  him  as  a  passenger,  merely  because,  after  placing  him  in  a 
place  of  safety  at  a  junction  where  a  change  of  cars  was  necessary,  it 
failed  to  maintiua  a  guard  over  him,  so  that  he  wandered  onto  the 


L.R.A.  872;  Louisville,  H.  &  St.  L.  R. 
Co.  V.  Gregory,  141  Ky.  747,  133  S.  W. 
805,  35  L.R.A.(N.S.)  317;  Bageard  v. 
Consolidated  Traction  Co.,  64  N.  J.  L. 
316,  45  Atl.  620,  81  A.  S.  R.  498,  49 
L.R.A.  424. 

5  Ann.  Cas.  72  note. 

B.  Wheeler  v.  Grand  Trunk  R.  Co., 
70  N.  H.  607,  50  Ad.  103,  54  L.RjV. 
955. 

6.  Fox  V.  Mirhigan  Cent.  R.  Co.,  138 
Mich.  433, 101  N.  W.  624,  5  Ann.  Cas. 
68  and  note,  68  L.R.A.  336;  Fisher  v. 
West  Virginia  &  P.  R.  Co.,  39  W.  Va. 
366, 19  S.  E.  578,  23  L.R.A.  758.  And 
see  Kingston  r.  Fort  Wayne  &  E.  R. 
Co.,  112  Mich.  40,  70  N.  W.  315,  74  N. 


W.  230,  40  L.R.A.  131  and  note. 

7.  Louisville  &  N.  R.  Co.  v.  Logan, 
88  Ky.  232,  10  S.  W.  655,  21  A.  S.  R. 
332,  3  L.R.A.  80;  Louisville,  H.  &  St. 
L.  R.  Co.  V.  Gregory,  141  Kv.  747, 133 
S.  W.805,  35  L.R.A.(N.S.)  317;  Tliix- 
ton  V.  Illinois  Cent.  R.  Co.,  96  S.  W, 
548,  29  Ky.  L.  Rep.  910,  8  L.R.A. 
(N.S.)  298;  Sullivan  v.  Seattle  Elec- 
tric Co.,  51  Wash.  71,  97  Pae.  1109, 
130  A.  S.  R.  1082. 

8.  8L.R.A.(N.S.)  298  note. 

9.  Black  V.  New  York,  N.  H.  &  H. 
R.  Co.,  193  Mass.  448,  79  N.  E.  797, 
9  Ann.  Cas.  485  and  note,  7  L.R.A. 
(N.S.)  148  and  note. 
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track  and  was  killed  by  an  incoming  train. The  question  of  whether 
or  not  intoxication  constitutes  contributory  negligence  is  treated  else- 
where in  this  title,'*  as  is  the  propriety  of  ejecting  intoxicated  persons 
and  the  place  and  manner  of  so  doing.*' 

Liability  of  Carrier  for  Acta  of  Employees 

596.  Scope  of  Employment  as  Test  of  Liability. — Tn  accordance 

with  the  well  established  modern  doctrine  of  the  liability  of  a  master 
for  the  acts  of  his  servant,**  carriers  of  passengers  are  liable  for  torts 
committed  by  their  servants  in  the  prosecution  and  within  the  scope 
of  their  employment  whether  the  same  be  by  omission  or  commis- 
sion.**  The  rule  may  be  thus  stui^d:    In  all  cases  where  it  appears 

10.  Thixtoii  V.  Illinois  Central  R.  ville  R.  Co.  v.  Rogers,  38  Ind.  116, 10 
Co.,  96  S.  W.  548,  29  Ky.  L.  Rep.  910,  Am.  Rep.  103;  Carter  «.  Louisville, 
8  L.R.A.(N.S.)  298  and  note.  etc.,  R.  Co.,  98  Ind.  552,  49  Am.  Hep. 

11.  See  infra,  par.  697.  780;  McKinley  v.  Chicago,  etc.,  R.  Co., 

12.  See  infra,  par.  751.  44  la.  314,  24  Am.  Rep.  748;  Atchison, 

13.  See  Master  and  Servant.  etc.,  K.  Co.  v.  Henry,  55  Kan.  715, 

14.  New  Jersey  Steamboat  Co.  v.  41  Pac.  919,  29  L.R.A.  465;  Cincin- 
Brockelt,  121  U.  S.  637,  7  S.  Ct.  1039,  nati,  etc.,  R.  Co.  v.  Rue,  142  Ky.  694, 
30  U.  S.  (L.  ed.)  1049;  Alabama  G.  134  S.  W.  1144,  34  L.R.A.(N.S.)  200 
S.  R.  Co.  «.  Frazier,  93  Ala.  45,  9  and  note;  Chesapeake,  etc.,  R.  Co.  r. 
So.  303,  30  A.  S.  R.  28  and  note;  Frandseo,  149  Ky.  307, 148  S.  W.  46, 
Goodloe  V.  Memphis,  etc.,  R.  Co.,  107  42  LJljV.(N.S.)  83;  Arayo  v.  Carrel, 
Ala.  233,  18  So.  166,  54  A.  S.  R.  67  1  La.  528,  20  Am.  Dec.  286;  Keene  v. 
and  note,  29  L.R~A.  729;  Birmingham  Lizardi,  5  La.  431,  25  Am.  Dec  197; 
R.  &  E.  Co.  V.  Baird,  130  Ala.  334,  30  Black  v.  Carrotlton  R.  Co.,  10  La.  Ann. 
So.456,8»A.  S.R.  43,54  L.R.A.  752  ;  33,  63  Am.  Dee.  586  and  note;  Wil- 
Little  Rock,  ete.,  R.  Go.  v.  Miles,  40  liams  v.  Pullman  Palace  Car  Co.,  40 
Ark.  298,  48  Am.  Rep.  10;  St.  Louis,  La.  Ann.  87, 3  So.  631, 8  A.  S.  R.  512; 
ete.,  R.  Co.  v.  Wilson,  70  Ark.  136,  Dorsey  v.  Ka&sas  City,  etc.,  R.  Co., 
66  S.  W.  661,  91  A.  S.  R.  74;  Mayfield  104  La.  478,  29  So.  177,  52  L.R.A.  92; 
V.  St.  Louis,  etc,  R.  Co.,  97  Ark.  24.  Schmidt  v.  New  Orleans  R.  Co.,  116 
133  S.  W.  168,  32  L.R.A.(N.S.)  525;  La.  311,  40  So.  714,  7  LJt.A.(NA) 
St.  Louis,  etc.,  R.  Co.  v.  Sims,  106  162;  Deck  v.  Baltimore,  etc.,  R.  Co., 
Ark.  109,  152  S.  W.  985,  44  L.R.A.  100  Md.  168,  59  AU.  650,  108  A.  S. 
(N.S.)  1156;  Kline  v.  Central  Pac.  R.  R.  399;  New  York,  etc.,  R.  Co.  v.  Wal- 
Co..  37  Cal.  400,  99  Am.  Dec.  282  and  dron,  116  Md.  441,  82  Atl.  709,  39 
note;  Warner  v.  Southern  Pac.  Co.,  L.RX(N.S.)  502;  Moore  v.  Fitchburg 
113  Cal.  105,  45  Pac  187,  54  A.  S.  R.  Corp.,  4  Gray  (Mass.)  465,  64  Am. 
R.  327;  Bleeeker  v.  Colorado,  etc,  B.  Dec.  83  and  note;  Holmes  v.  Wake- 
Co.,  50  Colo.  140,  114  Pac  481,  33  field,  12  AUen  (Mass.)  580,  90  Am. 
L.R.A.(N.S.)  386  and  note;  Holly  v.  Dec  171  and  note ;  Ramsden  v.  Boston, 
Atlanta  St.  R.  Co.,  61  Ga.  215,  34  etc.,  R.  Co.,  104  Mass.  117,  6  Am.  Rep. 
Am.  Rep.  07 ;  Western,  etc.,  Railroad  200 ;  Plans  v.  Boston,  etc.,  R.  Co.,  157 
Co.  r.  Turner,  72  Ga.  292, 53  Am.  Rep.  Mass.  377,  32  N.  E.  356,  17  L.R~A. 
842;  Central  of  Georgia  R.  Co.  v.  835;  MeKeon  v.  New  York,  etc,  R. 
Brown,  113  Oa.  414,  38  S.  E.  989,  84  Co.,  183  Mass.  271,  67  N.  E.  3^,  97 
A.  S.  R.  250  and  note;  North  Chicago  A.  S.  R.  437;  Barrett  v.  Minneapolis, 
City  R.  Co.  V.  Gastka,  128  HI.  613,  etc.,  R.  Co.,  106  Minn.  51,  117  N,  W. 
21  N.  E.  522,  4  L.R.A.  481;  Jefferson-  1047,  130  A.  S.  R.  585,  18  LJI.A. 
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that  the  employment  of  the  principal  afforded  the  agent  tlie  means  or 
opportunity,  which  he  used  while  so  employed,  in  committing  an 
injury  on  a  third  person,  the  principal  must  be  held  responsible.  The 
wilful  trespass  or  injury  of  the  agent,  derived  from  the  authority 
confided  to  him  by  the  principal  as  a  source  of  power  in  the  exercise 
of  his  master's  employment,  will  make  the  principal  responsible. 
And  this,  for  the  reason  that  he  who  employs  and  confides  should 
be  the  loser  rather  than  a  stranger.**  The  rule  applies  even  though 
the  act  may  be  done  in  excess  of  authority  or  disobedience  of  the 
master's  ordew.**   Such  liability  for  torts  committed  by  the  ser\'ants 


(N.S.)  416;  Penas  v.  Chicago,  etc.,  R.  L.R.A.(N.S.)  589;  Little  Miami  R.  Co. 
Co.,  112  Minn.  203,  127  N.  W.  926,  v.  Wetmore,  19  Ohio  St.  110,  2  Am. 
30  L.R.A.(N.S.)  627;  New  Orleans,  Rep.  373;  Passenger  R.  Co.  r.  Yoang, 
etc.,  R.  Co.  V.  Allbritton,  38  Miss.  242,  21  Ohio  St.  518,  8  Am.  Rep.  78;  Penii- 
75  Am.  Dee.  98;  Louisville,  etc.,  R.  sylvania  R.  Co.  v.  Aspell,  23  Pa.  St. 
Co.  t).  Douglass,  69  Miss.  723,  11  So.  147,  62  Am.  Dec.  323;  Pennsylvania 
033,  30  A.  S.  R.  582;  Richberger  v.  R.  Co.  v.  Vandiver,  42  Pa.  St.  365, 
American  Exp.  Co.,  73  Miss.  161,  18  82  Am.  Dee.  520  and  note;  Duggan  v. 
So.  922,  55  A.  S.  R.  522,  31  L.R.A.  Ballimore,  etc.,  R.  Co.,  159  Pa.  St. 
390;  Epbland  v.  Missouri  Pac.  R.  Co.,  248,  28  Atl.  182,  186,  39  A.  S.  R. 
137  Mo.  187,  37  S.  W.  820,  38  S.  W.  672  and  note;  Polatty  v.  Charleston, 
926,  59  A.  S.  R.  498  and  note,  35  etc.,  R.  Co.,  67  S.  C.  391,  45  S.  E. 
L.R.A.  107;  Hopkins  v.  Atlantic,  etc.,  932,  100  A.  S.  R.  750;  Knoxville  Trac- 
R.  Co.,  36  N.  H.  9,  72  Am.  Dec.  287  tion  Co.  v.  Lane,  103  Tenn.  376,  .■>H  S. 
and  note;  Brokaw  v.  New  Jersey  R.  &  W.  557,  46  L.R.A.  549;  International, 
Transp.  Co.,  32  N.  J.  L.  328,  90  Am.  etc.,  R.  Co.  v.  Anderson,  82  Tex.  510, 
Dee.  659  and  note;  West  Jeisey,  etc.,  17  S.  W.  1039,  27  A.  S.  R.  902;  Deni- 
R.  Co.  i;.  Welsh,  62  N.  J.  L.  655,  42  son,  etc.,  R.  Co.  v.  Carter,  98  Tex. 
Atl.  736,  72  A.  S.  R.  659  and  note;  196,  82  S.  W.  782,  107  A.  S.  R.  626; 
Weed  V.  Panama  R.  Co.,  17  N.  Y.  362,  Norfolk,  etc.,  R.  Co.  v.  Anderson,  90 
72  Am.  Dec.  474  and  note;  Higgins  v.  Va.  1,  17  S.  E.  757,  44  A.  S.  R.  884; 
Watervliet  Turnpike  &  R.  Co.,  46  N.  Dixon  v.  Northern  Pac.  R.  Co.,  37 
Y.  23,  7  Am.  Rep.  293;  Isaacs  r.  Wash.  310,  79  Pac.  943,  107  A.  S.  R. 
Third  Ave.  R.  Co.,  47  N.  Y.  122,  7  810,  2  Ann.  Cas.  620,  68  L.R.A.  895; 
Am.  Rep.  418;  Jackson  v.  Second  Ave.  Gillingham  v.  Ohio  River  R.  Co.,  3& 
R.  Co.,  47  N.  Y.  274,  7  Am.  Rep.  448;  W.  Va.  588,  14  S.  E.  243,  29  A.  S.  R. 
Cleghorn  v.  New  York,  etc.,  R.  Co.,  56  827,  14  L.R.A.  798;  Fiek  v.  Chicago,. 
N.  Y.  44,  15  Am.  Rep.  375;  Rounds  v.  etc.,  R.  Co.,  68  Wis.  469,  32  N.  W. 
Dataware,  etc.,  R.  Co.,  64  N.  Y.  129,  527,  60  Am.  Rep.  878  and  note. 
21  Am.  Rep.  597;  Hoffman  r.  New  80  Am.  Dee.  290  note;  40  Am.  Rep. 
York,  etc.,  R.  Co.,  87  N.  Y.  25,  41  226  note;  42  A,  S.  R.  742  note;  6 
Am.  Rep.  337;  Stewart  i;.  Brooklyn,  L.R.A.  242  note;  10  L.R.A.(N.S.)  384 
etc.,  R.  Co.,  90  N.  Y.  588,  43  Am.  Rep.  note;  36  L.R.A.(N.S.)  338  note. 
185;  Dwinelle  v.  New  York  Cent.,  etc.,  15.  New  Orleans,  etc.,  R.  Co.  v.  All- 
R.  Co.,  120  N.  Y.  117,  24  N.  E.  319, 17  brilton,  38  Miss.  242,  75  Am.  Dec.  98. 
A.  S.  K.  611,  8  L.R.A.  224;  Palmer  v.  16.  Philadelphia,  etc.,  R.  Co.  v.  Der- 
Manhaltan  R.  Co.,  133  N.  Y.  261.  30  by,  14  How.  408,  14  U.  S.  (L.  ed.) 
N.  E.  1001,  28  A.  S.  R.  632,  16  L.R.A.  502;  See  also  Philadelphia,  etc.,  R. 
136;  Pierce  v.  North  Carolina  R.  Co.,  Co.  r.  Quiglev,  21  How.  210,  16  U. 
124  N.  C.  83,  32  S.  E.  399,  44  L.R.A.  S.  (L.  ed.)  73;  Birmingham  Railway 
316;  Honston  i>.  Minneapolis,  etc.,  R.  &  Electric  Co.  i'.  Baird,  130  Ala.  334, 
Co.,  25  N.  D.  469,  141  N.  W.  994,  46  30  So.  456,  89  A.  S.  R.  43,  54  L.R.A. 
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in  the  pro:>ecution  and  within  the  scope  of  their  business  attaches 
whether  the  persons  injured  thereby  were  passengers  or  not.*'  The 
maxim  of  "respondeat  superior,"  which  by  legal  imputation  makes 
the  master  liable  for  the  acts  of  his  servant,  is  wholly  irrespective 
of  any  contract,  express  or  implied,  or  any  other  relation  between 
the  injured  party  and  the  master. In  case  of  passengers  injured 
by  the  negligence  or  tort  of  one  of  its  employees,  a  railroad  company 
may  not  escape  liability  because  it  used  ordinary  care  in  hiring 
competent  employees.  It  matters  not  what  degree  of  care  the  rail- 
road company  may  have  exercised  in  this  respect;  it  is  still  liable  for 
the  negligent  or  tortious  act  of  such  employee  while  acting  within  the 
scope  of  his  employment  Ignorance  of  an  employee's  incompetency 
does  not  excuse  it.  When  acting  through  a  conductor  as  its  agent, 
it  is  liable  for  an  injury  inflicted  by  him  upon  a  passenger,  whether 
sucii  injury  be  the  result  of  negligence,  wilfulness,  or  unsoundness 
of  mind,  and  without  regard  to  its  inability  to  discover,  by  the 
exercise  of  reasonable  diligence,  that  bis  conduct  and  habits,  or  his 
mental  capacity,  were  such  as  to  induce  a  reasonable  belief  that  such 
acts  would  follow. With  regard  to  injuries  to  persons  not  passengers 
arising  from  the  negligence  or  tort  of  the  carrier's  employees  the 
usual  rule  applies  that  the  employer  is  not  liable  unless  the  act  was 
in  a  sense  in  the  line  of  duty  imposed  by  the  employment.™  This 
rule  also  applies  where  the  relation  of  carrier  and  passenger  once  exist- 


752;  Gillenwater  v.  Madison,  etc.,  R.  note;  Williams  v.  Pullman  Palace  Car 

€o.,  5  Ind.  339,  61  Am.  Dec.  101;  Co.,  40  La.  Ann.  87,  3  So.  631;  8  A. 

Barrett  v.  Minneapolis,  etc.,  R.  Co.,  S.  R.  512;  Goddard  v.  Grand  Trunk 

106  Minn.  51,  117  N.  W.  1047,  130  R.  Co.,  57  Me.  202,  2  Am.  Rep.  39; 

A.  S.  R.  585.  18  L.R.A.(N.S.)  416  Jackson  v.  Old  Colony  St.  R.  Co.,  206 

and  note:  Redding  v.  South  Carolina  Mass.  477,  92  N.  E.  725,  19  Ann.  Cas. 

R.  Co.,  3  S.  C.  1,  16  Am.  Rep.  681;  615  and  note,  30  L.R.A.(N.S.)  1046; 

International,  etc.,  R.  Co.  v.  Anderson,  Panas  r.  Chicago,  etc.,  R.  Co.,  112 

82  Tex.  .516,  17  S.  W.  1039,  27  A.  S.  Minn.  203,  127  N.  W.  926,  30  L.R.A. 

R.  902.  (N.S.)  627;  Louisville,  etc.,  R.  Co.  v. 

40  Am.  Rep.  228  note;  17  Eng.  Rul.  Douglass,  69  Miss.  723,  11  So.  933,  30 

Cas.  278,  279  note.  A.  S.  R.  582;  St.  Louis,  etc.,  R.  Co.  v. 

17.  Western,  etc..  Railroad  Co.  v.  Sanderson,  99  Miss.  148,  54  So.  885, 
Turner.  72  Ga.  292,  53  Am.  Rep.  842.  46  L.R.A;(N.S.)  352;  Farber  v.  Mis- 

18.  Philadelphia,  etc.,  R.  Co.  v.  Der-  souri  Pacific  R.  Co.,  116  Mo.  81,  22  So. 
by,  14  How.  468, 14  U.  S.  (L.  ed.)  502.  631,^0  L.R.A.  350;  Walker  v.  Han- 
And  see  Master  akd  Servant.  nibal,  etc.,  R.  Co.,  121  Mo.  575,  26  S. 

19.  Chesapeake,  etc.,  R.  Co.  v.  Fran-  W.  360,  42  A.  S.  R.  547,  24  L.R.A. 
Cisco,  149  Ky.  307,  148  S.  W.  46,  42  363;  Taillon  v.  Mears,  29  Mont.  161, 
L.R.A.{N.S.)  83.  74  Pac.  421, 1  Ann.  Cas.  613  and  note; 

20.  Birmingham  R.,  etc.,  Co.  v.  Davis  v.  Houghtellin,  33  Neb.  582,  50 
Baird,  130  Ala.  334,  30  So.  456,  89  N.  W.  765,  14  L.R.A.  737  and  note; 
A.  S.  R.  43,  54  L.R.A.  7.52;  Chicago,  Stewart  v.  Brooklyn,  etc.,  R.  Co.,  90 
etc.,  R.  Co.  V.  Flexraan,  103  111.  546,  X.  Y.  588,  43  Am.  Rep.  185;  Spellman 
42  Am.  Rep.  33  and  note;  Cincinnati,  v.  Richmond,  etc.,  R.  Co.,  35  S.  C.  475, 
etc.,  R.  Co.  r.  Eue,  142  Ky.  694,  134  14  S.  E.  947,  28  A.  S.  R.  858;  Inter- 
S.  W.  1144,  34  L.R.A.(N.S.)  200  and  national,  etc.,  R.  Co.  v.  Anderson,  82 
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ing  has  terminated  before  the  coniniii^aion  of  the  act  by  the  servant.* 
There  are  numerous  decisions  which  apply  the  rule  just  stated  for 
determining  the  liability  of  the  carrier  for  tlie  wrongful  or  negligent 
acts  of  its  employees  towards  other  than  passenger;*,  even  where  the 
person  affected  was  a  passenger,*  and  hold  tliat  an  act  not  within 
the  line  of  the  servant's  duty,  or  within  the  real  or  apparent  sc(ipe 
of  his  authority,  cannot  fasten  upon  the  carrier  liability  for  injury 
resulting  therefrom  unless  authorized  or  ratified  by  the  carrier.* 
This  is  apparently  the  doctrine  prevailing  in  England  on  this  ques- 
tion.* Wlietlier  a  particular  act  of  a  servant  was  or  was  not  done 
in  the  line  of  his  duty  is  a  question  to  be  determined  by  the  jury 
from  the  suiTounding  facts  and  circumstances.* 

Tex.  516,  17  S.  W.  1039,  27  A.  S.  R.  R.  Co.  v.  Peacock,  69  Md.  257,  14  Atl. 
902.  709,  9  A.  S.  R.  425;  Central  R.  Co. 

45  A.  S.  R.  473  note;  17  Eng.  Rul.  r.  Brewer,  98  Md.  394,  24  Atl.  615, 
Cas,  276  note.  And  see  infra,  par.  27  L.R.A.  63;  Mulligan  v.  New  York, 
745.  etc.,  R.  Co.,  129  N.  Y.  506,  29  N.  E. 

1.  Central  R.  Co.  v.  Peacock,  69  952,  26  A.  S.  R.  539,  14  LJl.A.  791; 
Md.  257,  14  Atl.  709,  9  A.  S.  R.  425;  Little  Miami  R.  Co.  u.  Wetmore,  19 
Jackson  v.  Old  Colony  St.  R.  Co.,  206  Ohio  St.  110,  2  Am.  Rep.  373;  Berry- 
Mass.  477,  92  N.  E.  725,  19  Ann.  Cas.  man  v.  Pennsylvania  R.  Co.,  228  Pa. 
615  and  note,  30  L.R.A.(N.S.)  1046;  St.  621,  77  Atl.  1011.  30  L.R.A.{N.S.) 
Randall  v.  Chicago,  etc.,  R.  Co.,  113  1049. 

Mich.  115,  71  N.  W.  450,  38  L.R.A.  1  Ann.  Cas.  618  note;  17  Eng.  Rnl. 
666;  Louisville,  etc.,  R.  Co.  v.  Doug-  Cas.  280,  281  note, 
lass,  69  Miss.  723,  11  So.  933,  30  3.  Little  Rock  Traction,  etc.,  Co.  v. 
A.  S.  R.  582;  Hoflfman  v.  New  York  Walker,  65  Ark.  144,  45  S.  \V.  57,  40 
Cent.,  etc.,  R.  Co.,  87  N.  Y.  25,  41  L.R.A.  473;  Dobbins  r.  Little  Rock  R. 
Am.  Rep.  337  and  note;  Zeccardi  v.  &  Electric  Co.,  79  Ark.  85,  95  S.  W. 
Yonkers  R.  Co.,  190  N.  Y.  389,  83  N.  794,  9  Ann.  Cas.  84;  Savannah  St., 
K.  31,  17  L.R.A.(N.S.)  770  and  note;  etc.,  R.  Co.  v.  Bryan,  86  Ga.  312,  12 
Spellman  v.  Richmond,  etc.,  R.  Co.,  S.  E.  307,  22  A.  S.  R.  464  and  note; 
.35  S.  C.  475,  14  S.  E.  947,  28  A.  S.  Central  R.  Co.  v.  Peacock,  69  Md.  257, 
R.  858;  Galveston,  etc.,  R.  Co.  v.  Zant-  14  Atl.  709,  9  A.  S.  R.  425. 
zinger,  93  Tex.  64,  53  S.  W.  379,  77  This  was  the  view  of  the  New  York 
A.  S.  R.  829,  47  L.R.A.  282;  Grahn  court  iu  the  earlier  cases.  Isaacs  v. 
V.  International,  etc.,  R.  Co.,  100  Tex.  Third  Ave.  R.  Co.,  47  N.  Y.  122,  7 
27,  93  S.  W.  104,  123  A.  S.  R.  767,  Am.  Rep.  418.  1  Ann.  Cas.  618  note; 
5  L.R.A. (N.S.)  1025.  Bnt  the  prevailing  opinion  in  that 

1  Ann.  Cas.  618  note.  jurisdiction  as  shown  by  the  later  cases 

2.  Goodloe  r.  Memphis,  etc.,  R.  Co.,  is  in  favor  of  the  carrier's  liability  in- 
107  Ala.  233,  18  So.  166,  54  A.  S.  R.  dependent  of  the  scope  of  employment. 
67  and  note,  29  L.R.A.  729;  St.  Louis,  See  infra,  par.  742. 

etc.,  R.  Co.  V.  Sims,  106  Ark.  109,  1.52  4.  Haver  f.  Central  R.  Co.,  62  N. 
S.  W.  985,  44  L.R.A.(N.S.)  1156;  J.  L.  282,  41  Atl.  916,  72  A.  S.  R.  647, 
Cincinnati,  etc.,  R.  Co.  v.  Carper,  112  43  URJl.  84. 
Ind.  26, 13  N.  E.  122,  14  N.  E.  352,  2  1  Ann.  Cas.  618  note. 
A.  S.  R.  144;  Lafitte  v.  New  Orleans,  5.  St.  Louis,  etc.,  R.  Co.  v.  Hen- 
etc,  R.  Co.,  43  La.  Ann.  34,  8  So.  701,  dricks,  48  Ark.  177,  2  S.  W.  783,  3 
12  L.R.A.  3.37  and  note;  Da\*ies  v.  A.  S.  R.  220  and  note;  Davies  r.  East- 
Eastern  Steamboat  Co.,  94  Me.  379,  em  Steamboat  Co.,  94  Me.  379,  47 
47  Atl.  896,  53  L.RJ^.  239;  Central  Atl.  896,  53  L.R.A.  239;  Daniel  v. 
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597.  Relation  of  Carrier  and  Passenger  as  Basis  of  Liability. — 

Another  line  of  cashes,  however,  bases  the  liability  of  a  carrier  for 
injuries  to  pas««ngers  occasioned  by  the  wrongful,  willful,  or  mali- 
ous  conduct  of  ite  servants  entirely  upon  the  legal  obligation  im- 
posed upon  the  carrier  to  protect  its  patrons  while  in  its  charge 
from  willful  and  wrongful  molestation  by  its  servants,  as  well  as 
from  their  acts  of  negligence.*  According  to  this  doctrine,  which 
is  believed  to  be  the  one  better  supported  by  reason  and  authority,  it  is 
of  no  consequence  wlien  the  wrong  is  committed  by  the  earner's 
own  sen'ant — even  that  servant  particularly  charged  with  the  duty 
of  conserving  the  passenger's  well  being  en  route, — that  the  att 
bears  no  connection  or  relation  with  or  to  the  duties  of  such  ser\-ant 
to  the  carrier,  and  is  not  committed  as  an  incident  to  the  discharge 
of  any  duty;  but  is  utterly  violative  of  all  duty,  and  apart  and  away 

Petersburg  R.  Co.,  117  N.  C.  592,  23  A.  S.  R.  592;  Townsend  v.  New  York 
S.  E.  397,  4  L.R.A.(N.S.)  485  and  Cent.,  etc.,  R.  Co.,  o6  N.  Y.  295,  15 
note;  Redding  t*.  South  Carolina  R.  Am.  Rep.  419;  Rounds  r.  Delaware, 
Co.,  3  S.  C.  J,  16  Am.  Rep.  681.         etc.,  R.  Co.,  64  N.  Y.  129,  21  Am. 

6.  New  Orleans,  etc.,  R.  Co.  u.  Jopes,  Rep.  597;  Stewart  v.  Brooklyn,  etc., 
142  U.  S.  18,  12  S.  Ct.  109,  35  U.  S.  R.  Co.,  90  N.  Y.  588,  43  Am.  Rep. 
{L.  ed.)  919;  Birmingham  R.  &  E.  Co.  185;  Dwinelle  v.  New  York  Cent.,  etc., 
V.  Baird,  130  Ala.  334,  30  So.  456,  89  R.  Co.,  120  N.  Y.  117,  24  N.  E.  319, 
A.  S.  R.  43,  54  L.R.A.  752;  Chicago,  17  A.  S.  R.  611,  8  L.R.A.  224;  GiUes- 
etc,  R.  Co.  t'.  Flexraan,  103  111.  546,  pie  v.  Brooklyn  Heights  R.  Co.,  178 
42  Am.  Rep.  33  and  note;  Baltimore,  N.  Y.  347,  70  N.  E.  857,  102  A.  S.  R. 
etc.,  R.  Co.  V.  Norris,  17  Ind.  App.  503,  66  L.R.A.  618;  Daniel  v.  Peters- 
189,  46  N.  E.  554,  60  A.  S.  R.  166;  bnrg  R.  Co.,  117  N.  C.  592,  23  S.  K. 
Citizens'  St.  R.  Co.  v.  Clark,  33  Ind.  327,  4  L.R.A.(N.S.)  485;  Atlantic  & 
App.  190,  71  N.  E.  53,  104  A.  S.  R.  G.  W.  R.  Co.  r.  Dunn,  19  Ohio  St. 
249  and  note;  MeKinley  r.  Chicago,  162,  2  Am.  Rep.  382;  Passenger  R. 
etc.,  R.  Co.,  44  la.  314,  24  Am.  Rep.  Co.  v.  Young,  21  Ohio  St.  518,  8  Am. 
748;  Garvik  v.  Burlington,  etc.,  R.  Co.,  Rep.  78;  Neville  v.  Southern  R.  Co., 
131  la.  415,  108  N.  W.  327,  117  A.  S.  126  Tenn.  96, 146  S.  W.  846,  40  L.R.A. 
R.  432  and  note;  Goddard  v.  Grand  (N.S.)  995;  Dillingham  r.  Russell,  73 
Trunk  Ry.  of  Canada,  57  Me.  202,  2  Tex.  47,  11  S.  W.  139,  15  A.  S.  R. 
Am.  Rep.  39;  Hanson  r.  European,  753,  3  L.R.A.  634;  Texas  Midland  R. 
etc.,  R.  Co.,  62  Me.  84,  16  Am.  Rep.  Co.  v.  Dean,  98  Tex.  517,  85  S.  W. 
404;  Ramsden  v.  Boston,  etc.,  R.  Co.,  1135,  70  L.R.A.  943;  Houston,  etc., 
104  Mass.  117,  6  Am.  Rep.  200;  R.  Co.  v.  Bush,  104  Tex.  26,  133  S. 
Bryant  v.  Rich,  106  Mass.  180,  8  Am.  W.  245,  32  L.R.A.(N.S.)  1201  and 
Rep.  311;  Hayne  v.  Union  St.  R.  Co.,  note;  Rieketts  v.  Chesapeake,  etc.,  Ry. 
189  Mass.  551,  76  N.  E.  219,  109  A.  Co.,  33  W.  Va.  433,  10  S.  E.  801,  25 
S.  R.  655  and  note,  3  L.R.A.(N.S.)  A.  S.  R.  901,  7  L.R.A.  354;  Craker  v. 
005  and  note;  Jackson  r.  Old  Colony  Chicago,  etc.,  K.  Co.,  36  Wis.  657, 
St.  R.  Co.,  206  Mass.  477,  92  N.  E.  17  Am.  Rep.  504;  Bass  v.  Chicago, 
725,19  Ann.  Cas.  615,  30  L.R.A.(N.S.)  etc.,  Ry.  Co.,  42  Wis.  654,  24  Am. 
1046;  Thaver  v.  Old  Colony  St.  R.  Rep.  437. 

Co.,  214  Mass.  234,  101  N.  E.  368,  35  Am.  Dec.  201  note;  40  Am.  Rep. 
Ann.  Cas.  1914B  865,  44  L.R.A.(N.S.)  227  note;  7  L.R.A.(N.S.)  162,  163 
1125;  O'Brien  r.  St.  Lonis  Transit  note;  17  Eng.  Rul.  Cas.  277,  278  note. 
Co.,  185  Mo.  263,  84  S.  W.  939,  105 
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from  the  scope  of  employment.'  The  carrier  is  liable  in  such  cases 
because  the  act  is  violative  of  the  duty  it  owes  through  the  servant 
to  the  passenger,  and  not  for  the  reason  that  the  act  is  incident  to 
a  duty  within  the  scope  of  the  servant's  employment;  and  it  is 
manifestly  immaterial  that  the  act  may  have  been  one  of  private 
retribution  on  the  part  of  the  pervant.  actuated  by  personal  malice 
towards  the  passenger,  and  having  no  attribute  of  service  to  the 
carrier  in  it.*  It  is  wholly  inapt  and  erroneous  to  apply  the  doctrine 
of  scope  of  employment,  as  ordinarily  understood,  to  such  an  act. 
Its  only  relation  to  the  scope  of  the  servant's  employment  rests 
upon  the  disregard  and  violation  of  a  duty  imposed  by  the  employ- 
ment.»  While  a  majority  of  the  cases  supporting  the  rule  deal  more 
particularly  with  distinctly  wilful  and  malicious  acts  on  the  part  of 
the  servant,  such  as  assaults  or  the  U(*e  of  insulting  language,  there 
appears  to  be  no  reason  why  the  rule  should  not  be  extended  to 
acts  of  negligence,  especially  in  view  of  the  reason  for  the  rule,  which 
is  said  to  be  that  the  carrier,  as  a  part  of  its  contract  of  carriage,  is 
bound  to  protect  its  passengers  from  the  wilful  or  malicious  acts  of  its 
aen'ants  as  well  as  from  negligence  on  their  part-,  and  that  for  a 
breach  of  this  contract,  however  occasioned,  a  pa.«senger  may  recover." 

598.  Assaults  Generally. — As  to  the  carriers'  ser\-ants,  the  passenger 
contracts  for  good  treatment  and  against  personal  violence,'^  and 


7.  Bimiingh&m  R.  &  £.  Co.  v.  Baird,  92  N.  E.  725,  19  Ann.  Cas.  61&  and 
130  Ala.  334,  30  So.  456,  89  A.  S.  R.  note,  30  L.R.A.(N.S.)  1046;  St.  Lotm, 
43,  54  L.R.A.  752:  Moore  v.  Louisiana,  etc.,  R.  Co.  r.  Sanderson,  99  Miss.  148. 
etc.,  B.  Co.,  99  Ark.  233,  137  S.  W.  54  So.  885,46  L.R.A.(N.S)  352;  TaU- 
826,  34  L.R.A.(N.S.)  299  and  note;  Ion  v.  Mears,  29  Mont.  161,  74  Pae. 
Savannah,  etc.,  R.  Co.  v.  Qoo,  103  421,  1  Ann,  CaR.  613  and  note;  Hon&- 
Ga.  125,  29  S.  K.  607,  68  A.  S.  R.  85,  ton  v.  Minneapolis,  etc.,  R.  Co.,  25 
40  L.R.A.  483;  St.  Louis,  etc..  R.  Co.  N.  D.  469,  141  N.  W.  994,  46  L.R.A. 
V.  Sanderson,  99- Miss.  148,  54  So.  885,  (N.S.)  589;  Dillingham  v.  Anthony, 
46  L.RJl,(N.S.)  352;  Haver  ti.  Central  73  Tex.  47, 11  S.  W.  139,  15  A.  S.  R. 
R.  Co.,  62  N.  J.  L.  282,  41  Atl.  916,  753,  3  L.R.A.  634  and  note;  Texas 
72  A.  8.  R.  647,  43  L.R.A.  84;  White  Midland  R.  Co.  v.  Dean,  98  Tex.  517, 
V.  Norfolk,  etc,  R.  Co.,  115  N.  C.  631,  85  S.  W.  1135,  70  L.R,A.  943. 

20  S.  E.  191,  44  A.  S.  R.  489;  Daniel  9.  Birmingham  R.  &  E.  Co.  v.  Bau-d, 
V.  Petersburg  R.  Co.,  117  N.  C.  592,  130  Ala.  .334,  30  So.  456,  89  A.  S.  R. 
23  S.  E.  327,  4  LJlJi..<N.8.)  485;  43,  54  L.B.A.  752;  St  Louis,  etc.  R. 
Texas  Midland  R.  Co.  v.  Dean.  98  Co.  r.  Sanderson,  99  Miss.  148,  54  So. 
Tex.  517,  85  S.  W.  1135,  70  L.R.A.  885,  46  L.R.A.(N.S.)  352. 
943 ;  Birmingham  R.  &  E.  Co.  v,  Baird,  10.  Thayer  v.  Old  Colony  St.  R.  Co., 
130  Ala.  334,  30  So.  456,  89  A.  S.  R.  214  Mass.  234,  101  N.  E.  368,  Ann. 
43,  54  L.R.A.  752.  Cas.   1914B  865,  44  L.R.A.(N.S.) 

8.  Birmingham  R.  &  E.  Co.  v.  Baird,  1125;  Taillon  v.  Mears,  29  Mont.  161. 
130  Ala.  334,  30  So.  456,  89  A.  S.  R.  74  Pae.  421, 1  Ann.  Cas.  613  and  note. 
43,  54  L.R.A.  752;  WUIiams  v.  Pull-  11.  Dilling^m  v.  Russell,  73  Tex. 
man  Palace  Car  Co.,  40  La.  Ann.  87,  47, 11  S.  W.  139, 15  A.  S.  R.  753  and 
3  So.  631,  8  A.  S.  R.  512;  Jackson  ».  note,  3  L.R.A.  634. 

Old  Colony  St.  R.  Co.,  206  Mass.  477,     1  L.R.A.  682  note. 
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it  is  a  well  established  general  rule  that  if  an  employee  assaults  a 
passenger  otherwise  than  under  a  necessity  to  defend  himself  .or  a 
passenger  from  battery,  or  in  rightfully  ejecting  a  passenger,  or  pro- 
tecting the  company's  property  the  carrier  is  liable.**  This  liabUity 
of  the  carrier  is  now  usually  held  to  apply  not  only  where  tiie  assault 
was  in  the  line  of  the  employee's  duty,  as,  for  instance,  whwe  a 
railroad  conductor  attempts  to  seize  articles  of  property  in  the  hands 
of  a  passenger  for  the  purpose  of  enforcing  payment  of  fare," 
but  also  where  the  act  was  merely  that  of  an  individual  and  entirely 
disconnected  with  the  performance  of  the  employee's  duties,  as  where 
the  conductor  of  a  railroad  train  kisses  a  female  passenger  against  her 
will.'*  As  has  been  seen,  however,  some  authoriti^  apply  the  general 
rule  of  master  and  ser\'ant  to  assaults  by  employees,  and  limit  the 
caixier's  liability  to  coses  where  the  act  of  the  employee  was,  in  a  sense, 
in  the  line  of  duty  imposed  by  his  employment."  The  fact  that 
the  assault  was  committed  outside  of  the  car  or  train  of  the  carrier  will 
not  relieve  the  carrier  from  liability  therefor  provided  the  relation 
of  carrier  and  passenger  still  exists,'*  and  it  is  no  defense  to  a  suit 
against  a  carrier  to  recover  damages  for  an  assault  committed  by  its 
servant  upon  a  passenger  that  at  the  time  the  assault  was  committed 


12.  Goodloe  v.  Memphis,  etc.,  R.  N.  E.  725.  19  Ann.  Cas.  615  and  note, 
Co.,  107  Ala.  233,  18  So.  166,  54  A.  30  L.R.A.(N.S.)  1046;  Ford  «.  Min- 
S.  R.  67,  29  L.R.A.  729;  Birmingham  neaplis  St.  R.  Co.,  98  Minn.  96,  107 
R.  &  E.  Co.  V.  Baird,  130  Aia.  334,  N.  W.  817,  8  Ann.  Cas.  902  and  ^ote; 
30  So.  456,  89  A.  S.  R.  43,  54  L.R.A.  Seewart  v.  Brooklyn,  etc.,  R.  Co.,  90 
752;  Little  Roek  R.  &  E.  Co.  v.  Goer-  N.  Y.  588,  43  Am.  Rep.  185;  DwineUe 
ner,  80  Ark.  158,  95  S.  W.  1007,  10  v.  New  York  Cent.,  etc.,  R.  Ca,  120 
Ann.  Cas.  273,  7  L.R.A.{N.S.)  97;  N.  Y.  117,  24  N.  E.  319,  17  A.  S.  R. 
Western,  etc.,  R.  Co.  r.  Turner,  72  Ga.  611,  8  L.R.A.  224;  Owens  v.  Wilming- 
292,  53  Am.  Rep.  842;  Richmond,  etc.,  ton,  etc.,  R.  Co.,  126  N.  C.  139,  35 
R.  Co.  V.  JeflFerson,  89  Ga.  554,  16  S.  E.  259,  78  A.  S.  R.  642;  NeviUe 
S.  E.  69,  32  A.  S.  R.  87  and  note,  17  v.  Southern  R.  Co.,  126  Tenn.  96,  146 
L.R.A.  571;  Savannah  Electric  Co.  v.  S.  W.  846,  40  L.R.A.(N.S.)  995; 
Wheeler,  128  Ga.  550,  58  S.  E.  38,  Houston,  etc.,  R.  Co.  v.  Bush,  104  Tex. 
10  L.R.A.(N.S.)  1176;  McKinley  v.  26,  133  S.  W.  245,  32  L.R.A.(N.S.) 
Chicago,  etc.,  R.  Co.,  44  la.  314,  24  1201  and  note. 

Am.  Rep.  748;  Garvik  v.  Burlio^on,     1  L.R.A.  682  note;  3  L.R.A.  134, 
etc.,  R.  Co.,  131  la.  415,  108  N.  W.  635,  note;  14  L.R.A.  737  note. 
327,  117  A.  S.  R.  132  and  note;  Atchi-      13.  Ramsden  v.  Boston,  etc.,  R.  Co., 
son,  etc.,  R.  Co.,  v.  Henry,  55  Kan.  104  Mass.  117,  6  Am.  Rep.  200. 
715,  41  Pac.  952,  29  L.R.A,  465;  Wil-     14.  Craker  v.  Chicago,  etc.,  R.  Co., 
Hams  f.  Pullman  Palace  Car  Co..  40  36  Wis.  657,  17  Am.  Rep.  504. 
La.  Ann.  87,3  So.  631,  8  A.  S.  R.  512;     15.  See  supra,  par.  596. 
Lafitte  V.  New  Orleans,  etc.,  R.  Co.,  43     16.  Dwinelle  v.  New  York  Cent., 
La.  Ann.  34,  8  So.  701,  12  L.R.A.  337  etc.,  R.  Co.,  120  N.  Y.  117,  24  N.  E. 
and  note;  Goddard  v.  Grand  Trunk  R.  319,  17  A.  S.  R.  611,  8  L.R.A.  224; 
Co.,  57  Me.  202,  2  Am.  Rep.  39;  Han-  rick  v.  Chica^,  etc.,  R.  Co.,  68  Wis. 
son  V.  European,  etc.,  R.  Co.,  62  Me.  469,  32  N.  W.  527,  60  Am.  Rep.  878. 
84,  16  Am.  Rep.  404;  Jackson  v.  Old     17  L.R.A.(N.S.)  764r-76e  note. 
Colony  St.  R.  Co.,  206  Mass.  477,  92 
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the  servant  had  finished  the  temporary  and  particular  service  which 
he  had  undertaken  to  render  to  the  passenger,  if  the  contract  of  car- 
riage was  not  yet  performed  and  the  duty  still  rested  on  the  carrier  to 
protect  the  passenger  from  the  violeace  of  its  ser\'ants.>'  Though 
the  liability  of  the  carrier  for  an  assault  by  its  employee  on  a  pas- 
senger be  considered  as  not  dependent  on  whether  or  not  the  employee 
was  acting  within  the  scope  of  his  authority  or  in  the  line  of  his  duty, 
and  the  responsibility  of  the  carrier  in  this  respect  is  based,  not  on  its 
liability  as  master  for  the  acts  of  its  servant,  but  on  its  duty  as  a 
common  carrier  to  protect  its  passengers  from  assault,  still  this 
duty  is  affected  by  the  relationship  of  master  and  servant,  inasnmch 
as  the  carrier  is,  by  the  later  cases,  held  practically  to  the  liability 
of  an  insurer  as  to  wilful  assault:^  and  intentional  ill  treatment  by  its 
employees,'*  while  it  is  liable  only  for  failure  to  exercise  a  high 
degree  of  care  to  protect  its  passengers  from  assaults  by  fellow 
passengers  or  strangers.*"  By  some  authorities  this  doctrine  of  the 
carrier's  liability  for  assault  is  applied  not  only  to  those  servants 
of  ihe  carrier  immediately  engaged  in  carrying  out  the  contoict 
of  carriage  but  to  all,  or  at  least  those  who  are  engaged  in  the  general 
business  of  transportation,  and  an  assault  by  any  of  these  is  a  breach 
of  the  carrier's  duty  to  protect.'  Other  courts,  however,  while  assert- 
ing the  doctrine  of  liability  for  the  employee's  acts  regardless  of  the 
scope  of  employment,  confine  its  application  to  servants  to  whom  is 
entrusted,  in  part,  the  execution  of  the  carrier's  undertaking  with 
the  passenger,'^  and  apparently  hold  the  carrier  liable  for  assaults 
by  other  servants  only  in  such  cases  as  it  would  be  liable  for  assaults 
by  strangers.*  Where  the  relation  of  carrier  and  passenger  does 
not  exist,  the  carrier  is,  as  a  general  rule,  held  not  liable  for  an  assault 
by  its  servant,  unless  it  appears  that  at  the  time  of  the  assault  it 
was  under  some  special  duty  to  protect  the  person  assaulted,  or 

17.  Dwiuelle  v.  New  York  Cent.,  Louis  Transit  Co.,  185  Mo.  263,  84 
etc.,  R.  Co.,  120  N.  Y.  117,  24  N.  E.  S.  W.  939,  105  A.  S.  R.  .'>92  and 
319,  8  L.R.A.  224.  note;  Haver  r.  Central  R.  Co.,  62 

18.  Citizens'  St.  R.  Co.  v.  Clark,  33  N.  J.  L.  282.  41  Atl.  916,  72  A.  S.  R. 
Ind.  App.  190,  71  N.  L.  53,  104  A.  647,  43  L.RA..  84;  Zeecardi  v.  Yonkers 
S.  R.  249  and  note.  R.  Co.,  190  N.  Y.  389,  83  N.  E.  31, 

32  L.R.A.(X.S.)   1202  note.    And  17   L.R.A.(N.S.)    770;   SpeUman  r. 

gee  Hupra,  par.  55)7.  Richmond,  etc.,  R.  Co.,  35  S.  C.  475, 

19.  New  Jersey  Steamboat  Co.  v.  14  S.  E.  947,  28  A.  S.  R.  858. 
Broekett,  121  U.  S.  637,  7  S.  Ct.  1039.  32  UR.A.(N.S.)  1202  note. 

30  U.  S.  (L.  ed.)   1049;  Mason  r.  20.  32  L.R.A.(N.8.)  1202  note. 

Nashville,  etc.,  R.  Co.,  135  Ga.  741,  70  1.  Hayne  v.  Union  St.  R.  Co.,  189 

S.  E.  225,  33  L.R.A.(N.S.)  280;  Chi-  Maes.  551,  76  N.  E.  219, 109  A.  S.  R. 

eago,  etc.,  R.  Co.  v.  Flexman,  103  lU.  655,  3  L.R.A.(N.S.)  605  and  note. 

546,  43  Am.  Rep.  33  and  note;  Hayne  2.  Houston,  etc.,  R.  Co.  v.  Bush.  104 

V.  Union  St.  R.  Co.,  189  Mass.  551,  Tex.  26,  133  S.  W.  245,  32  L.R.A. 

76  N.  E.  219,  109  A.  S.  R.  655,  3  (N.S.)  1201  and  note. 

L.R.A.(N.S.)    605;   O'Brien   v.   St.  3.  32  L.R.A.(N.S.)  1202-1203  note. 
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the  assault  was  authorized  or  ratified  by  the  carrier,  or  vas  within 
the  scope  of  the  servant's  employment.^  A  carrier  has,  however,  heen 

held  liable  for  assaults  by  its  employees  upon,  or  their  failure  to  pro- 
tect from  assault,  persons  in  its  station  awaiting  the  arrival  of  trains, 
and  this  although  the  presence  of  such  persons  at  the  station  was  not 
immediately  preceding  the  arrival  or  departure  of  trains,  where  it 
was  customary  to  keep  the  station  open  at  all  hours  and  the  public 
was  allowed  to  use  the  same.* 

599.  Effect  of  Provocation  by  Passenger. — According  to  some  au- 
thorities abusive  or  insulting  language  or  provocative  conduct  on  the 
part  of  the  passenger  will  not  justify  an  assault  by  the  carrier*s 
employee,  so  as  to  relieve  the  carrier  from  damages  resulting  from 
the  assault*  Other  cases,  however,  hold  that  such  language  or 
conduct  by  a  passenger  toward  the  carrier's  employee  may  relieve  the 
carrier  from  liability.'  Cases  taking  this  view  do  so  not  so  much  on 
the  ground  that  insulting  language  will  justify  the  assault,  as  on  the 
ground  of  contributory  negligence  on  the  part  of  the  passenger  in 
unfitting  the  employee  for  properly  observing  his  duty  toward  pjB- 
sengers.*  And  the  provocative  language  on  the  part  of  the  passenger 
may  relieve  the  carrier  from  liability  for  the  assault,  though  it  would 
not  be  a  defense  to  a  criminal  or  civil  action  against  the  employee  per- 
sonally.* Numerous  decisions  while  not  recognizing  abusive  language 
as  a  complete  defense  for  an  assault  by  the  carrier's  employee,  never- 
theless recognize  such  conduct  on  the  part  of  a  passenger  as  an 
element  in  mitigation  of  damages-^**  So,  also,  the  refusal  of  a  pas- 
senger to  obey  reasonable  directions  of  a  person  to  whom  the  manage- 
ment of  the  carrier's  conveyance  is  committed,  may  tend  to  mitigate 
and  explain  the  conduct  of  the  employee  and  show  that  an  assault  in 

4.  17  LJl.A.(N.S.)  764  note.    And      33  L.R.A.(N.S.)  281  note. 

see  supra,  par.  596.  8.  Pea^'y  v.  Geoi^ia  R.,  etc.,  Co.,  81 

5.  Krantz  v.  Rio  Grande  Western  R.  Qa.  485,  8  S.  E.  70,  12  A.  S.  R.  334; 
Co.,  12  Utah,  104,  41  Pae.  717,  30  Central  of  Georgia  R.  Co.  v.  Motea, 
L.R.A.  297.  117  Ga.  923,  43  S.  E.  900,  97  A.  S.  R. 

17  L.RA.(N.S.)  765  note.  223,  62  L.R.A.  507. 

6.  Mason  v.  Nashville,  etc.,  R.  Co.,  33  L.R.A.(N.S.)  281  note. 
135  Ga.  741,  70  S.  E.  225,  33  L.R.A.  9.  33  L.R.A.(N.S.)  281  note. 
(N.S.)  280  and  note;  Baltimore  &  O.  10.  Birmingham  R.,  etc.,  Co.  e, 
R.  Co.  V.  Barger,  80  Md.  23,  30  AtJ.  Baird,  130  Ala.  334,  30  So.  456,  89 
560,  45  A.  S.  R.  319,  26  L.R.A.  220;  A.  S.  R.  43,  54  L.R.A.  752;  Mason  o. 
O'Brien  v.  St.  Louis  Transit  Co.,  212  Nashville,  etc.,  R.  Co.,  135  Ga.  741, 
Mo.  59, 110  S.  W.  705,  15  Ann.  Cas.  70  S.  E.  225,  33  L.R.A.(N.S.)  280  and 
86;  Duiiel  u.  Petersbai^  B.  Co.,  117  note;  Baltimore,  etc.,  R.  Co.  v.  Barger, 
N.  C.  592, 23  S.E.  327,4  L.R.A.(N.S.)  80  Md.  23,  30  Atl.  560,  45  A.  S.  R. 
485  and  note.  319,  26  L.R.A.  220;  Jackson  v.  Old 

7.  Georgia  R.  etc.,  Co.  v.  Hopkins,  Colony  St.  R.  Co.,  206  Mass.  477,  92 
108  Ga.  324,  33  S.  E.  965,  75  A.  S.  R.  N.  E.  725, 19  Ann.  Cas.  615,  30  11R.A. 
39;  Little  Miami  R.  Co.  v.  Wetmore,  <N.S.)  1046. 

19  Ohio  St.  110,  2  Am.  Rep.  373. 
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the  effort  to  compel  compliance  with  such  directions  was  not  wanton 

or  malicious.** 

600.  Arrest  or  False  Imprisomnent  of  Passenger. — There  can  be 
no  question  as  to  the  liability  of  a  earner  for  the  wrongful  arrest, 

detention,  or  false  imprigonment  of  a  passenger  by  its  employees  where 
the  latter  are  acting  witliin  the  general  line  of  their  duty  and  the  scope 
or  apparent  scope  of  their  authority,*-  and  numerous  authorities  hold 
that  the  wrongful  arrest  or  detention  of  a  passenger  by  the  servants 
intrusted  with  the  performance  of  the  contract  of  carriage,  during  the 
actual  carriage  of  such  passenger,  constitutes,  like  an  assault  or  wrong- 
ful ejection,  a  breach  of  the  carrier's  contract  to  transport  safely  the 
passenger,  and  hold  the  carrier  liable  on  the  ground  that  the  carrier 
is  virtually  an  insurer  against  injuries  to  its  passengers  from  the 
wrongful  acts  of  its  employees,  regardless  of  the  scope  of  employment 
or  the  ser\ante'  motives,  and  even  though  they  acted  contrary  to  in- 
structions.^' Cases  are  not  wanting,  however,  which  apply  the  orch- 
nary  rule  of  master  and  servant  under  such  circumstances,  and  make 
the  liability  of  the  carrier  depend  upon  whether  the  employee  at 
the  time  of  making  the  arrest  was  acting  within  the  scope  of  his  au- 
thority as  the  servant  of  his  master,  or  as  an  individual  merely.** 
While  some  decisions  show  a  tendency  to  apply  the  strict  rule  of  the 
liability  of  the  carrier  even  when  the  actual  transportation  of  the 
passenger  has  not  yet  commenced,  or  after  it  has  ceased,**  yet  the  usual 
rule  of  respondeat  superior  is  generally  applied  and  the  liability 


11.  Graville  v.  Manhattan  R.  Co.,  40  So.  714,  7  L.R.A.(N.S.)  162  aud 
105  N.  Y.  525,  12  N.  E.  51,  59  Am.  note;  Hull  v.  Boston,"  etc.,  R.  Co.,  210 
Rep.  516.  MasB.  159,  96  N.  E.  58,  Ann.  Cas. 

12.  Palmer  v.  Maine  Cent.  R.  Co.,  1912C  1147,  36  L.R.A.{N.S.)  406; 
92  Me.  399,  42  Atl.  800,  69  A.  S.  R.  Gillingham  v.  Ohio  River  R.  Co.,  35 
513,  44  L.R.A.  673;  Baltimore,  etc.,  W.  Va.  588,  14  S.  E.  243,  29  A.  S. 
R.  Co.  V.  Cain,  81  Mci.  87,  31  Atl.  801,  R.  827, 14  L.R.A.  798;  MeKain  w.  Bal- 
28  L.R.A.  688;  New  York,  etc.,  R.  Co.  timore,  etc.,  R.  Co.,  65  W.  "Va.  233,  64 
T.  Waldron,  116  Md.  441,  82  Atl.  709,  S.  E.  18,  131  A.  S.  R.  964,  17  Ann. 
39  L.R.A.(N.S.)  502;  Duggan  v.  Balti-  Cas.  634,  23  L.R.A.  289  and  note, 
more,  etc.,  R.  Co.,  159  Pa.  St.  248,  28  14.  Little  Rock  Traction  &  Electric 
Atl.  182,  186,  39  A.  S.  R.  672.  Co.  «.  Walker,  65  Ark.  144,  45  S.  W. 

7  L.R.A.(N.S.)  168-169  note.   And  57,  40  L.R.A.  473;  Mayfieid  r.  St. 

see  supra,  par.  590.  Louis,  etc.,  R.  Co.,  97  Ark.  24,  133 

13.  Moore  r.  Loui.siana,  etc.,  R.  Co.,  S.  W.  168,  32  L.R.A.(N.S.)  525;  Si. 
99  Ark.  233,  137  S.  W.  826,  34  L.R.A.  Louis,  etc.,  R.  Co.  v.  Sims,  106  Ark. 
(N.S.)  299  and  note;  Atchison,  etc.,  109,  152  S.  W.  985,  44  L.R.A.(N.S.) 
R.  Co.  V.  Heur\-,  55  Kan.  715,  41  Pac.  1156;  lAfitte  v.  New  Orleans,  etc.,  R. 
952,  29  L.R.A.  465;  Whitmans.  Atchi-  Co.,  43  La.  Ann.  34,  8  So.  701,  12 
son,  etc.,  R.  Co.,  85  Kan.  150, 116  Pac.  L.R.A.  337;  Central  R.  Co.  v.  Brewer, 
234,  Ann.  Cas.  1912D  722,  34  L.R.A.  78  Md.  394,  28  Atl.  615,  27  L.R.A. 
(N.S.)  1029;  Lewis  v.  Bowling  Green  63. 

R.  Co.,  147  Kv.  460,  144  S.  W.  377,  7  L.R.A.{N.S.)  162,  169  note. 

39L.R.A.(N.$.')  929  and  note;  Schmidt  16.  7  L;R.A.(N.S.)  168  note, 
f.  New  Orleans  R.  Co.,  116  La.  311, 
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of  the  carrier  made  to  depend  upon  the  extent  of  the  sen  ant's  author- 
ity and  the  facts  and  circumstances  of  the  particular  case.**  Where 
the  conductor  of  a  ndlroad  train  in  making  or  instigating  the  arrest 
was  not  acting  for  the  company,  but  was  discharging  a  duty  imposed 
upon  him  by  law,  the  company  cannot  be  held  liable  for  the  arrest 
and  it  is  immaterial  whether  at  the  time  of  the  arrest  the  relation 
of  carrier  and  passenger  had  or  had  not  ceased.*' 

601.  Rudeness  or  Insulting  Language  or  Conduct  of  Employee. — 
Passengers  do  not  contract  merely  for  transportation,  but  have  the 
right  to  be  treated  by  the  servants  and  agents  of  the  carrier  with 
kindness,  respect,  courtesy,  and  due  consideration,  and  to  be  protected 
against  insult,  indignity,  and  abuse  from  such  servants  and  agents,*" 
and  it  is  generally  held  that  the  use  by  an  employee  of  abusive  or 
insulting  language,  or  rude  and  discourteous  conduct  on  the  part  of 
such  employee,  toward  a  passenger  gives  to  the  passenger  a  right 
of  action  against  the  carrier  for  damages."  The  rule  applies  with 
special  strictness  in  the  case  of  abusive  or  insulting  language  used  by 
an  employee  of  the  carrier  toward  a  woman  passenger.  In  the  case 
of  a  woman,  her  contract  of  passage  embraces  an  implied  stipulation 
that  the  corporation  will  protect  her  against  general  obscenity,  im- 


16.  Lynch  «.  Metropolitan  El.  R.  raiDgtoii,  etc.,  K.  Co.,  126  N.  C.  139, 
Co.,  90  N.  Y.  77,  43  Am.  Rep.  141;  35  S.  K.  259,  78  A.  S.  R.  642;  Knox- 
Mulligan  v.  New  York,  etc.,  R.  Co.,  ville  Traction  Co.  v.  Lane,  103  Tenn. 
129  N.  Y.  506,  29  N.  E.  952,  26  A.  S.  376,  53  S.  W.  557,  46  L.R.A.  549. 

R.  539,  14  L.R.A.  791;  Palmeri  t?.  3  L.B.A.  133-134  note. 

Manhattan  R.  Co.,  133  N.  Y.  261,  30  19.  Bleecker  v.  Colorado,  etc.,  R. 

N.  E.  1001,  28  A.  S.  R.  632, 16  L.R.A.  Co.,  50  Colo.  140,  114  Pae.  481,  33 

136;  Daniel  v.  Atlantic  Coast  Line  R.  L.R.A.(N.S.)  386  and  note;  Mabry  u. 

Co.,  136  N.  C.  517,  48  S.  E.  816, 1  Ann.  City  Electric  R.  Co.,  116  Ga.  624.  42 

Cas.  718,  67  L.R.A.  455;  Eichengreen  S.  E.  1025,  94  A.  S.  R.  141,  59  L.R.A. 

V.  Louisville,  etc.,  R.  Co.,  96  Tenn.  229,  590;  Chesapeake,  etc.,  R.  Co.  v.  Fran- 

34  S.  W.  219,  54  A.  S.  R.  833,  31  ciseo,  149  Ky.  307,  148  S.  W.  46,  42 

L.R.A.  702;  Texas  Midland  R.  Co.  v.  L.R.A.(N.S.)  83;  Williams  v.  Pullman 

Dean,  98  Tex.  517,  85  S.  W.  1135,  70  Palace  Car  Co.,  40  La.  Ann.  417,  4 

L.R.A.  943.  So.  85,  8  A.  S.  R.  538;  Lafitte  v.  New 

7  L.R.A.(N.S.)  163,  172  note.  Orleans,  etc.,  R.  Co.,  43  La.  Ann.  34, 

17.  Houston  V.  Minneapolis,  etc.,  R.  8  So.  701,  12  L.R.A.  337;  Lamson  r. 
Co.,  25  N.  D.  469,  141  N.  W.  994,  46  Great  Northern  R.  Co.,  114  Minn.  182. 
L.R.A.{N.S.)  589.  130  N.  W.  945,  Ann.  Cas.  1914A  15 

18.  Goodloe  v.  Memphis,  etc.,  R.  Co.,  and  note;  Haver  v.  Central  R.  Co.,  62 
107  Ala.  233,  18  So.  166,  54  A.  S.  R.  N.  J.  L.  282,  41  Atl.  916,  72  A.  S.  R. 
67,  29  L.R.A.  729;  Chicago,  etc.,  R.  647,  43  L.R.A.  84;  Palmeri  u.  Man- 
Co.  V.  Flexman,  103  111.  546,  42  Am.  hattan  R.  Co.,  133  N.  Y.  261,  30  N.  E. 
Rep.  33  and  note;  Bryant  v.  Rich,  106  1001,  28  A.  S.  R.  632,  16  L.R.A.  136: 
Mass.  180,  8  Am.  Rep.  311;  Gillespie  Gillespie  i'.  Brooklvn  Heights  R.  Co., 
V.  Brooklyn  Heights  R.  Co.,  178  N.  178  N.  Y.  347,  70  X.  E.  857, 102  A.  S. 
Y.  347,  70  N.  E.  857,  102  A.  S.  R.  R.  503,  66  L.R.A.  618;  Knoiville  Trae- 
503,  66  L.R.A.  618;  White  v.  Norfolk,  tion  Co.  v.  Lane,  103  Tenn.  376,  53 
etc.,  R.  Co.,  115  N.  C.  631,  20  S.  E.  S.  W.  557,  46  UR.A.  549;  Cincinnati, 
191,  44  A.  S.  R.  489;  Owens  v.  Wil-  etc.,  R.  Co.  v.  Harris,  315  Tenn.  501, 
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modest  conduct  or  wanton  approach.**  The  circumstances  that  the 
insult  complained  of  was  the  result  of  mistake  on  the  part  of  the 
employee  will  not  defeat  a  recover^' ; '  and  while  the  circumstances 
surrounding  the  occurrence  may  be  shown,  and  if  the  abuse  or  insult 
was  brought  about  by  the  misconduct  of  the  passenger  the  jury  may 
consider  that  in  mitigation  of  damages,  nevertheless  the  passenger 
is  entitled  to  recover  ot  least  nominal  damages  *  While  it  is  usually 
held  that  it  is  immaterial  that  mental  anguish  constitutes  the  only 
damage  suffered  by  the  passenger,  since  to  prescribe  the  duty  of 
protection  from  insults  and  indignities,  and  yet  to  hold  the  carrier 
immune  from  liability  for  the  only  consequence  that  can  ordinarily 
result  therefrom,  viz.,  mental  suffering,  would  be  simply  a  contradic- 
tion in  terms,*  yet  the  right  of  a  passenger  to  recover  against  the 
carrier  for  the  rude  and  insulting  language  of  the  carrier's  servant 
has  been  denied  in  some  jurisdictions  in  cases  where  mental  suffering 
constituted  the  only  injury  suffered  by  the  passenger.*  An  imper- 
ative manner  and  form  of  speech  on  the  part  of  a  carrier's  employee 
in  addressing  a  passenger  is  not  actionable  under  the  rule  as  to  insult- 
ing language.'  And,  in  order  to  sustflin  the  action,  the  wrong  must 
be  found  in  the  servant's  language  and  manner,  and  not  in  the 
plaintififs  opinion  of  their  propriety,  or  in  the  epithets  and  adjectives 
by  which  the  plaintiff  characterizes  them.*  So,  while  a  iearrier  may 
be  liable  for  injury  to  a  child  on  its  vehicle  who  exposes  himself  to 
danger  in  consequence  of  the  conduct  of  an  employee,  yet  no  liability 
will  attach  to  the  carrier  where  the  conduct  of  the  employee  was  not 
sufficient  tg  induce  such  exposure,  and  the  employee  had  no  ground  to 
anticipate  such  act.'  Even  though  a  carrier  may  not  be  liable  for 
a  mistake,  in  good  faith  and  in  the  exercise  of  ordinary  cmm,  in 
assigning  a  white  person  to  a  vehicle  reser\'ed  for  colored  persons, 
where  such  separation  of  races  is  required  by  statute,  yet  if  iJie  em- 

»1  S.  W.  211,  5  L.R.A.{N.S.)  779;      2.  Ann.  Cas.  1914A  18  note. 

Gulf,  etc.,  R.  Co.  t>.  Overton,  101  Tex.      3.  Bleecker  v.  Colorado,  etc.,  R.  Co., 

583,  110  S.  W.  736,  19  L.R.A.(N.S.)  50  Colo.  140,  114  Pac.  481,  33  L.Rj^. 

500;  Davis  v.  Tacoma  R.  etc.,  Co..  3.5  (N.S.)  386  and  note. 

Wash.  203,  77  Pac  209,  66  L.R.A.  802.      4.  Dobbins  v.  Little  Rock  R.,  etc., 

42  A.  S.  R.  742  note.  Co.,  79  Ark.  85,  95  S.  W.  794,  9  Ann. 

20.  Savannah,  etc.,  R.  Co.  r.  Quo,  Cas.  84;  St.  Louis,  etc..  R.  Co.  r. 
103  Ga.  125,  29  S.  E.  607,  68  A.  S.  Taylor,  84  Ark.  42, 104  S.  W.  551,  13 
R.  85,  40  L.R.A.  483;  LouisviDe,  etc.,  L.R.A.(N.S.)  159  and  note. 
R.  Co.  V.  Ballard,  85  Ky.  307,  3  S.  VT.      33  L.R.A.(N.S.)  386  note. 
530,  7  A.  S.  R.  600;  Keene  v.  Lizardi,      5.  12  L.R.A.  337  note;  Ann.  Cas. 
5  Lb.  431,  25  Am.  Dec.  197;  Craker  v.  1914A  21  note. 
Chicago,  etc.,  R.  Co.,  36  Wis.  657,  17      6.  Ann.  Cas.  1914A  21  note. 
Am.  Rep.  504.  7.  Goodfellow  v.  Detroit  United  R. 

Ann.  Cas.  1914A  20  note.  Co.,  155  Mich.  578,  119  N.  W.  900,  20 

1.  Davis  V.  Tacoma  R.,  etc.,  Co.,  35  L.R.A.(N.S.)  1123  and  note. 
Wash.  203,  77  Pac  209,  66  L.R.A. 
802. 
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ployee  of  the  carrier  is  insulting  in  his  manner  of  performing  ]ur 
duty,  the  carrier  will  be  liable  therefor  to  the  passenger  aggrieved.^ 
And  some  decisions  go  to  the  extent  of  holding  that  the  discretion 
vested  in  carriers  with  regard  to  the  assignment  of  white  and  colored 
persons  to  separate  accommodations,  is  to  be  exercised  by  the  carrier 
at  his  own  peril,  and  that  the  mere  intimation  that  a  white  person  is  a 
negro  or  is  of  mixed  race  is  humiliating  and  insulting  and  will 
subject  the  carrier  to  a  suit  for  damages,  and  this  rule  has  been  applied 
to  an  intimation  by  the  conductor  that  a  white  person  belongs  in  the 
seats  in  the  car  reser\'ed  for  negroes.* 

602.  Communicatioii  of  Disease  by  Employee  to  Passenger. — 
With  regard  to  the  liability  of  a  carrier  for  the  communication  of 
a  contagious  disease  by  an  employee  to  a  passenger  the  authorities 
differ,  some  holding  that  where  a  railroad  company  has  in  its  employ 
an  agent  at  a  station  authorized  to  sell  tickets  upon  its  line  of  road, 
and  he  happens  at  the  time  to  be  afflicted  with  a  contagious  disease, 
and  a  person  comes  in  contact  with  such  agent  in  purchasing 
at  the  station  a  railroad  ticket,  and  thereby  contracts  from  the  agent 
the  disease,  the  railroad  company  is  not  liable  in  damages  therefor, 
if  neither  the  company  nor  any  of  its  superior  officers  had  any 
knowledge  that  the  ticket  agent  was  afflicted  with  such  disease.  In 
such  a  ca.se,  knowledge  on  the  part  of  the  railroad  company  is  an 
element  essential  to  liability.'*  Instances  may  be  found,  however, 
in  which  a  carrier  has  been  held  liable  for  the  communication  of  a 
contagious  disease  by  its  ticket  agent  to  a  passenger,  knowledge  by  the 
agent  that  he  had  smallpox  being  considered  as  knowledge  by  the 
company,  and  .selling  the  tickets  under  such  circumstances  being 
deemed  to  be  the  proximate  cause  of  its  communication.** 

603.  Negligence  of  Physician  or  Surgeon  Employed  to  Attend  Pas- 
senger.; — It  may  be  stated  as  the  general  rule  that  where  a  common 
carrier  is  compelled  by  law  or  a.sRumes  the  responsibility  of  engaging 
a  physician  or  surgeon  to  attend  passengers  who  may  be  in  need  of 
professional  treatment,  it  is  bound  to  select  a  competent  man,  one  rea- 
sonably fitted  for  the  duties  which  he  is  called  upon  to  perform.  In 
other  words,  it  will  not  do  for  the  company  to  take  up  some  incompe- 
tent man,  who  is  not  fit  by  education  or  experience  to  undertake  the 
responsibilities  of  the  cases  that  may  be  placed  under  his  care.  The 
company  is  not  obliged  to  engage  the  very  highest  and  best  talent  that 
can  he  engaged,  but  it  must  engage  a  man  who  is  reasonably  compe- 

8.  Southern  R.  Co.  t.  Thurman,  121  127  La.  420,  53  So.  671,  32  L.R.A. 
Ky.  710,  90  S.  W.  240, 2  L.R.A.(N.S.)   (N.S.)  206  and  note. 

1108  and  note;  Louisville,  etc.,  R.  Co.  10.  Long  v.  Chicago,  etc.,  R.  Co., 

V.  Ritchel,  148  Ky.  701,  147  S.  W.  48  Kan.  28,  28  Pac.  977,  30  A.  S.  B. 

411,  Ann.  Cas.  191.3E  517  and  note,  271, 15  L.R.A.  319. 

41  L.R.A.(N.S.)  958  and  note.  11.  36  Lil.A.(N.S.)  338  note. 

9.  May  r.  Shreveport  Traction  Co., 
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tent  in  his  profession,  so  that  he  would  be  an  ordinarily  competent 
man,  having  ordinary  knowledge  and  skill  to  perform  the  duties 
placed  upon  him.  If  the  company  does  engage  a  physician  or  sur- 
geon who  is  competent,  l^at  is  all  that  can  be  expected  of  it  and  it  is 
not  liable  if  in  any  particular  case  he  is  guilty  of  error,  mistake  or 
negligence.** 

604.  Lawful  Acts  of  Employees  and  Accidents  in  Performance  of 
Duty. — ^If  an  act  of  an  employee  of  a  carrier  be  lawful,  and  one  which 
he  is  justified  in  doing,  and  which  casts  no  personal  responsibility  on 
him,  no  responsibility  attaches  to  the  carrier  therefor.**  Thus,  for  in- 
stance, a  carrier  is  not  liable  for  an  injury  done  to  a  passenger  by  an 
employee  in  self  defense.**  A  conductor,  for  example,  would  be 
justified  in  the  defense  of  his  own  person,  or  the  property  of  the  com- 
pany in  his  charge,  in  using  such  force  as  might  be  necessary  for  their 
protection  against  a  passenger  or  any  one  else,  without  rendering  the 
company  liable.  Because  he  occupies  the  position  of  a  conductor,  and 
his  assailant  that  of  a  passenger,  docs  not  deprive  the  former  of  the 
right  of  defending  himself  or  the  property  in  his  charge,  so  far  as  it 
becomes  necessary.**  And  he  may  assault  a  passenger,  when  necessary 
to  protect  other  passengers  from  assault,  using  no  more  than  necessary 
force,  and  this  may  become  a  duty — indeed,  it  is  a  duty  whenever  it 
is  a  right  But  be  cfmnot  assault  a  passenger  in  retaliation  for  an  as- 
sault committed  upon  himself,  or  upon  another  passenger,  and,  a  for- 
tiori, he  cannot  assault  a  passenger  for  abusive  words,  or  in  revenge, 
or  punishment,  under  any  circumstances.  And  if  he  does  assault  a 
passenger  otherwise  than  under  a  necessity  to  defend  himself  or  a  pas- 
senger from  battery,  or  in  rightfully  ejecting  a  passenger  who  by 
his  conduct  toward  other  passengers  has  forfeited  his  right  of  car- 
riage, the  carrier  is  liable.**  A  carrier  has  the  burden  of  showing 
that  its  conductor  in  beating  a  passenger  in  alleged  self-defense  used 
no  more  force  than  appeared  to  him  as  a  reasonable  man  necessary 
to  repel  the  assault*^  So  also  in  the  enforcement  of  reasonable  regu- 

12.  O'Brien  v.  Cunard  Steamship  33  L.R.A.(N.S.)  280  and  note. 
Co.,  154  Mass.  272,  28  N.  E.  266,  13  14.  New  Orleans,  etc.,  R.  Co.  v. 
L.R.A.  329  and  note;  lAubheiin  v.  Jopes,  142  U.  S.  18,  12  S.  Ct.  109, 
Koninglyke  Nederlandsehe  Stoomboot  3.t  U.  S,  (L.  ed.)  919;  Birmingham  R., 
Maatschappy,  107  N.  Y.  228,  13  N.  E.  etc.,  Co.  r.  Baird,  130  Ala.  334,  30 
781,  1  A.  S.  R.  815;  Allan  v.  State  So.  4.j6,  89  A.  S.  R.  43,  54  L.R.A. 
Steamship  Co.,  132  N.  Y.  91,  30  N.  E.  7.52;  O'Brien  c.  St.  Louis  Transit  Co., 
482,  28  A.  S.  R.  556,  15  L.R.A.  166;  185  Mo.  263,  84  S.  W.  939,  105  A.  S. 
Youngstown  Park,  etc.,  St.  R.  Co.  v.  R.  592  and  note. 

Kessler,  84  Ohio  St.  74,  95  N.  E.  509,  15.  Baltimore  &  0.  R.  Co.  v.  Barger, 

Ann.  Cas.  1912B  933  and  note,  36  80  Md.  23,  30  Atl.  560,  45  A.  S.  R. 

L.R.A.(N.S.)  50.  319,  26  L.R.A.  220. 

13.  New  Orleans,  etc.,  R.  Co.  v.  16.  Birmingham  R.,  etc.,  Co.  r. 
Jopes,  142  U.  S.  18,  12  S.  Ct.  109,  35  Baird,  130  Ala.  334,  30  So.  456,  89 
U.  S.  (L.  ed.)  919;  Mason  v.  Na.sh\TUe,  A.  S.  R.  43,  54  L.R.A.  752. 

etc.,  R.  Co.,  135  Ga.  741,  70  S.  E.  225.  17.  St.  Louis  S.  AV.  R.  Co.  v.  Berger, 
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latioQs  of  the  carrier  the  employee  may  be  required  to  use  force, 
and  in  such  case  the  act  of  the  employee  will,  of  course,  not  impocte 
liability  on  the  carrier  unless  excessive  or  unnecessary  force  be  em- 
ployed The  rule  seems  to  be  that  a  carrier  is  not  liable  for  injuries 
to  a  passenger  resulting  from  ejecting  or  attempting  to  eject  a  fellow 
passenger  by  the  carriei-j  where  the  carrier's  servants  use  reason- 
able care  in  performing  their  duty ;  but  if  they  fail  to  use  such  care, 
recover}-  may  be  had  for  the  resulting  injuries.*'  Where  a  conductor, 
having  reasonable  ground  to  believe  that  a  woman  boarding  the  car 
while  in  motion  is  in  danger^  holds  or  jerks  her  to  prevent  her  faUing 
from  the  car,  using  no  more  force  than  appears  necessary,  the  railway 
company  is  not  liable  if  thereby  she  is  accidentally  hurt;  if  the  con- 
ductor, seeing  the  apparent  danger  of  the  passenger,  had  taken  no 
steps  for  her  protection,  but  had  allowed  her  to  fall  off  when  by  ordi- 
nary care  he  could  have  prevented  it,  the  carrier  would  have  been 
liable,  and  it  is  not  liable  if  what  he  did  was  within  his  duty  under  the 
circumstances.**  In  accordance  with  the  general  rule  that  in  order  to 
become  a  passenger  one  must  present  himself  for  traflsportation  at  a 
proper  time  and  place,  and  in  a  proper  manner,*  it  has  been  held  that 
the  conductor  of  a  street  car  may,  without  rendering  the  carrier  hable 
for  assault,  lay  hands  on  the  person  of  one  attempting  to  board  the 
car,  to  become  a  passenger,  after  it  is  in  motion,  and  use  sufficient 
force  to  prevent  his  doing  so.  So  also  the  conductor  of  a  street  car 
may  use  such  force  as  is  reasonably  necessary  to  prevent  persons  board- 
ing, to  become  passengers  thereon,  a  car  which  is  not  running  for  the 
accommodation  of  passengers,  but  is  merely  going  to  the  barn.* 

605.  Who  Are  Employees  within  Rules  as  to  Liability. — ^The 
public  interest  and  due  protection  to  the  rights  of  passengers  require 
that  a  railroad  company,  which  is  exercising  the  franchise  of  operat- 
ing its  road  for  the  carriage  of  passengers,  should  be  charged  with  and 
responsible  for  l^e  management  of  the  train,  and  that  all  persons  em- 
ployed thereon  should,  as  to  passengers,  be  deemed  to  be  the  servants 
of  the  corporation.*  The  servants  of  a  palace  dining  or  sleeping  car, 
although  the  car  is  not  owned  by  the  railway  company,  must  be  re- 

64  Ark.  613,  44  S.  W.  809,  39  L.B.A.  er  i-.  Old  Colony  St.  R.  Co.,  214  Mass. 

784.  234,  101  N.  E.  368,  Ann.  Cas.  19UB 

18.  New  Jersey  Steamboat  Co.  v.  865,  44  L.R.A.{N.S.)  1125  and  note. 
Braekett,  121  U.  S-  637,  6  S.  Ct.  1039,  20.  Soutb  Covington,  etc,  R.  Co.  ». 
30  U.  S.  (L.  ed.)  1049;  Hanson  v.  Raymer,  132  Ky.  187,  116  S.  W.  281, 
European,  etc.,  B.  Co.,  62  Me.  84,  16  136  A.  S.  R.  177. 

Am.  Rep.  404.    And  see  infra,  par.  1.  See  supra,  par.  490. 

761  2.  Sullivan  v.  Boston  El.  R.  Co.,  199 

19.  Chesapeake,  etc.,  R.  Co.  r.  Rob-  Mass.  73,  84  N.  B.  844,  21  L.R.A. 
inett,  151  Ky.  778,  152  S.  W,  970,  45  (N.S.)  36  and  note. 
L.R.A.(N.S.)  433;  Spade  r.  Lynn,  etc.,  3.  Thorpe  v.  New  York  Cent,  etc., 
R.  Co.,  172  Mass.  488,  52  N.  E.  747,  R.  Co.,  76  N.  Y.  402,  32  Am.  Rep. 
70  A.  S.  R.  298,  43  L.R.A.  832;  Thav-  325. 
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garded  as  the  sen'ante  of  the  railway  company  of  whose  train  the  car 
is  a  part,  in  all  matters  pertaining  to  the  safety  of  passengei^  whom  it 
undertakes  to  carry  over  its  line,  and  the  latter  company  is  liable  for 
all  damage  to  passengers  resulting  from  their  negligence  or  miscon- 
duct.'* Where,  however,  an  employee  of  a  sleeping  or  drawing-room 
car  company  fails  properly  to  perform  a  duty  which  pertains  solely 
to  the  Special  con^ct  of  such  company  to  furnish  special  accommoda- 
tions, which  is  not  a  duty  imposed  upon  the  railroad  company  by 
reason  of  the  relation  of  carrier  and  passenger,  the  railroad  company 
is  not  liable  for  such  negligence,  as  in  the  performance  of  such  duties 
the  employee  is  not  the  servant  of  the  railroad  company.^  A  rail- 
road company  is  liable  to  a  passenger  on  its  train  for  negligence  of 
the  servants  of  another  railroad  company  over  whose  track  such  train 
is  running  under  a  contract  between  the  companies  whereby  the 
trfun  is  to  be  run  subject  to  the  orders  and  signals  given  by  servants 
of  the  owner  of  the  track,  since  they  become  thereby  the  servants 
of  the'owner  of  the  train  for  the  purpose  of  its  management*  80 
a  union  depot  company  which  relies  upon  train  employee  to  direct 
passengers  to  their  trains  is  liable  for  injury  caused  to  a  passenger's 


4.  Pennsylvania  Co.  v.  Roy,  102  U.  Ohio  St.  461,  43  Am.  Rep.  433;  Camp- 

S.  451,  26  U.  S.  (L.  ed.)  141;  New  bell  ti.  Seaboard  Air  Line  R.  Co.,  83 

York,  etc.,  R.  Co.  v.  Baker,  98  Fed.  S.  C.  448,  65  S.  E.  62S,  137  A.  S.  R. 

694,  39  C.  C.  A.  237,  50  L.R.A.  201;  824,  23  L.R.A.(N.S)  1056  and  note; 

Calhoun  v.  Pullman  Co.,  159  Fed.  387,  Taber  v  Seaboard  Air  Line  R.  Co.,  84 

86  C.  C.  A.  387, 16  L.R.A.(N.S.)  575;  S.  C.  291,  66  S.  E.  292,  19  Ann.  Caa. 

Pullman  Co.  v.  Lutz,  154  Ala.  517,  45  1132  and  note;  Lonisville,  etc.,  R.  Co. 

So.  675,  129  A.  S.  R.  67,  14  L.R.A.  v.  Katzenberger,  16  Lea  (Tenn.)  380, 

(N.S.)  907;  Louisville,  etc.,  R.  Co.  -e.  1  S.  W.  44,  57  Am.  Rep.  232;  Norfolk, 

Church,  155  Ala.  329,  46  So.  457,  130  etc.,  R.  Co.  v.  Lipscomb,  90  Va.  137, 

A.  S.  R.  29  and  note;  Denver,  etc.,  R.  17  S.  E.  809,  20  L.R.A.  817;  McKeon 

Co.  V.  Derrv.  47  Colo.  584,  108  Pac.  v.  Chicago,  etc.,  R.  Co.,  94  Wis.  477, 

172,  27  L.R.A.(N.S.)  761;  Evansville,  69  N  W.  175,  69  A.  S.  R.  910,  35 

etc.,  R.  Co.  r.  Athon,  6  Ind.  App.  295,  L.R.A.  252. 

33  N.  E.  469, 51  A.  S.  R.  303  and  note;  22  A.  S.  R.  461  note;  14  L.R.A.  740 

Oannon  v.  Chicago,  etc.,  R.  Co.,  141  note.    But  see  Paddock  v.  Atehison, 

la.  37,  117  N.  W.  966,  23  L.R.A.  etc.,  R.  Co.,  37  Fed.  841,  4  L.R.A. 

(N.S.)  1061;  Cincinnati,  etc.,  R.  Co.  231.     See  generally   Sleepikq  Car 

r.  Raine,  130  Ky.  4.54, 113  S.  W.  495,  Companies. 

i;J2  A.  S.  R.  400. 19  L.R.A.(N.S.)  753;  5.  Louisville,  etc.,  R.  Co.  v.  Fisher, 

Williams  v.  Pullman  Palace  Car  Co.,  155  Fed.  68,  83  C.  C.  A.  584, 11  L.R.A. 

40  La.  Ann.  417,  3  So.  631,  8  A.  S.  R.  (N.S.)  926;  Campbell  v.  Seaboard  Air 

538;  Jones  v.  St.  Louis  S.  W.  R.  Co.,  Line  R.  Co.,  83  S.  C.  448,  65  S.  E. 

125  Mo.  666,  28  S.  W.  883,  46  A.  S.  628,  137  A.  S.  R.  824,  23  L.R.A. 

R.  514  and  note,  26  L.R.A.   718;  (N.S.)  1056;  Taber  v.  Seaboard  Air 

Thorpe  v.  New  York  Cent,  etc.,  R.  Co.,  Line  R.  Co.,  84  S.  C.  291,  66  S.  E.  292, 

78  N.  T.  402,  32  Am.  Rep.  325;  Dvrin-  19  Ann,  Cas.  1132  and  note. 

e!le  V.  New  York  Cent.,  etc.,  R.  Co.,  6.  Murray  v.  Lehigh  Valley  R.  Co., 

120  N.  Y.  117,  24  N.  E.  319,  17  A.  S.  66  Coon.  512,  34  Atl.  506,  32  LJt.A. 

R.  611,  8  Lit. A.  224;  Cleveland  C.  539. 
C.  &  I.  Railroad  Co.  v.  Walrath,  38 
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attendant  by  following  the  direction  of  snch  employee,  which  takes 
him  into  an  unsafe  place,  where  the  danger  is  not  obvioue,  although 
the  one  giving  it  was  not  in  its  immediate  employ.'  An  expr^  mes- 
senger on  &  railway  train  is  not  the  servant  of  the  railroad  company, 
and  the  company  is  not,  therefore,  liable  for  his  wrongful  acts.*  Nor 
is  a  mail  agent  the  servant  of  a  railway  company,  and  the  latter  is  not, 
therefore,  liable  for  its  negligence,  however  gross,  on  a  single  occa- 
sion, though  it  is  the  duty  of  the  company  to  prevent  such  agent  while 
on  its  trains  and  premises  from  continuing  any  negligent  practice  of 
which  it  has  notice  and  which  is  liable  to  cause  injury  to  passengers 
and  others  lawfully  there.'  A  lessee  or  licensee  of  the  exclusive  priv- 
ilege of  entering  tiie  cars  or  upon  the  right  of  way  to  sell  or  supply 
lunches,  is  not  a  servant  or  agent  of  the  railroad,  so  as  to  render  it 
Uable  for  an  assault,  or  an  assault  and  battery,  committed  by  such 
lessee  or  licensee  upon  a  competitor  who  seeks  lawfully,  on  his  own 
premises,  to  obtain  the  patronage  of  passengers. A  conductor  on  a 
passenger  train  of  a  railway  company  is  its  agent,  and  it  is  bound  by 
all  his  acts  within  the  scope  of  his  employment;  but  he  has  no  au- 
thority, without  express  power  conferred  by  the  company,  to  appoint 
a  subagent.  Thus,  for  instance,  where,  through  the  negligence  of  the 
conductor  of  a  railway  company,  a  passenger  on  its  cars  has  been  car- 
ried beyond  the  point  of  her  destination,  such  conductor,  in  the  ab- 
sence of  express  authority  so  to  do,  cannot  constitute  the  proprietor  of 
an  hotel,  who  is  entirely  unconnected  with  the  company,  its  agent  for 
the  purpose  of  providing  safe  and  comfortable  lodgings  for  the  pas- 
senger until  she  can  return  on  the  company's  train  to  her  destination. 
It  follows,  therefore,  that  the  company  is  not  liable  for  any  injuries 
or  damage  such  passenger  may  have  sustained  while  at  the  hotel,  in 
consequence  of  any  negligence  on  the  part  of  its  proprietor."  With 
regard  to  the  liability  of  a  carrier  of  passengers  for  the  act  of  a  servant 
who  is  also  a  public  officer,  the  general  doctrine  applies  that  where 
private  persons,  with  the  consent  of  the  state,  employ  its  police  officers 
to  represent  them,  and  to  do  special  work  for  them  in  protecting  and 
preserving  their  property  and  maintaining  order  on  their  premises, 
and  such  officers  are  engaged  in  the  performance  of  their  duties  to 
their  employers,  and  are  acting  within  the  scope  of  their  powers  and 
duties,  they  become  and  are  the  ser\'ants  and  employees  of  such  private 
persons,  and  that  for  negligent  and  wanton  acts  committed  by  them 

7.  ITnion  Depot  R.  Co.  v.  Londoner,  A.  S.  R.  468,  23  L.R.A.  442.  And  see 
50  Colo.  22,  114  Pac.  316,  33  L.R.A.  infra,  par.  606. 

(N.S.)  433  and  note.  10.  Fluker  r.  Oeoi^ia  R.,  etc.,  Co., 

8.  Louisville,  etc.,  R.  Co.  v.  Dong-  81  Ga.  461,  8  S.  E.  529,  12  A.  S.  R. 
lass,  69  Miss.  723,  11  So.  933,  30  A.  328,  2  L.R.A.  843. 

S.  B.  582.  11.  Central  of  Georgia  R.  Co.  v. 

9.  Galloway  v.  Chicago,  etc.,  R.  Co.,  Price,  106  Ga.  176.  32  S.  E.  77,  71 
56  Minn.  346,  57  N.  W.  1058,  45  A.  S.  R.  246,  43  L.R.A.  402. 
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in  the  line  of  duty,  and  when  engaged  in  the  performance  of 
auch  duties,  to  the  injury  of  others,  their  mastei's  or  employers  are 
liable.  The  private  employer  of  a  policeman  is  not,  however,  liable 
in  any  event  for  his  acta  beyond  the  scope  of  his  employment."  Thas 
it  has  been  held  that  a  railroad  company  is  not  liable  in  damage?  for 
the  arrtrt;  by  a  special  police  officer  in  its  employ,  of  a  passenger  right- 
fully at  its  station,  where  the  arrest  was  not  directed  or  instigated  by 
the  con^ny,  but  was  founded  on  an  alleged  breach  of  the  peace  in 
no  way  affecting  any  of  the  company's  rights,  property  or  servants, 
and  not  growing  out  of  any  transaction  between  tiie  passenger  and  the 
company.** 


Liability  for  Acta  of  Fellow  Pa$$engeT8  or  Strangera 

606.  In  General. — A  carrier  owes  to  its  passenger  the  duty  of  pro- 
tecting him  from  the  violence  and  insults  of  other  passengers  or 

strangers,  so  far  as  this  can  be  done  by  the  exercise  of  a  high  degree  of 
care,  and  it  will  be  held  responsible  for  its  own  or  its  servants'  negli- 
gence in  this  particular,  wlien,  by  the  exercise  of  proper  care,  the  act 
of  violence  might  have  been  foreseen  and  prevented.'^   It  is  unques- 


12.  Buman  v.  Michigan  Cent.  B.  153  and  note,  18  Ann.  Cas.  772  and 
Co.,  168  Mich.  651,  134  N.  W.  972,  note;  Mavfteld  r.  St.  Lonis,  etc.,  R.  Co., 
Ann.  Cas.  1913D  107  and  note;  Me-  97  Ark.  24,  133  S.  W.  168,  32  L.R.A. 
Kain  v.  Baltimore,  etc..  R.  Co.,  65  fN.S.)  525;  Farrier  v.  Colorado 
"V\^  Va.  233,  64  S.  E.  18,  131  A.  S.  Springs  Rapid  Transit  R.  Co.,  42  Colo. 
R.  964,  17  Ann.  Cas.  634,  23  L.R.A.  331,  95  Pac.  294,  126  A.  S.  R.  158 
(N.S.)  289  and  note,  30  L.R.A.{N.S.)  and  note;  Lemont  v.  Washington,  etc., 
481  note,  39  L.R.A.(N.S.)  122  note.  R.  Co.,  1  Mackey  (D.  C)  180,  47 

54  A.  S.  R.  83  note.  And  see  Mas-  Am.  Rep.  238;  Holly-  v.  Atlanta  St. 
TER  AND  Servant.  Railroad  Co.,  61  Ga.  215,  34  Am.  Rep. 

18.  McKain  v.  Baltimore,  etc.,  R.  97;  Richmond,  etc.,  R.  Co.  r.  Jefferson, 
Co.,  65  W.  Va.  233,  64  S.  E.  18,  131  89  Ga.  554,  16  S.  E.  69,  32  A.  S.  R. 
A.  S.  R.  964,  17  Ann.  Cas.  634,  23  87  and  note,  17  L.R.A.  571;  Savannah, 
L.R.A. (N.S.)  289  and  note.  etc.,  R.  Co.  v.  Boyle,  115  Ga.  836,  42 

14.  New  Jersey  Steamboat  Co.  r.  S.  E.  242,  59  L.R.A.  104;  Brunswick, 
Brookett,  121  U.  S.  637,  7  S.  Ct.  1039.  etc.,  R.  Co.  v.  Ponder,  117  Ga.  63, 
30  U.  S.  (L.  ed.)  1049:  Brown  v.  Chi-  43  S.  E.  430,  97  A.  S.  R.  152  and  note, 
cago,  etc.,  R.  Co.,  139  Fed.  972,  72  60  L.R.A.  713;  Hillraan  r.  Georgia  R., 
C.  C.  A.  20,  3  Ann.  Cas.  251  and  note,  etc.,  Co.,  126  Ga.  814,  56  S.  E.  68,  8 
2  L.R.A. (N.S.)  105;  Batton  v.  South  Ann.  Cas.  222  and  note;  Chicago,  etc., 
&  N.  A.  R.  Co.,  77  Ala.  591,  54  Am.  R.  Co.  v.  Fle-^tman,  103  111.  546,  42 
Rep.  80;  Goodloe  v.  Memphis,  etc.,  R.  Am.  Rep.  33;  Chicago,  etc.,  R.  Co.  v. 
Co..  107  Ala.  233,  18  So.  166,  54  A.  Pillsbnry,  123  111.  9,  14  N.  E.  22,  5 
S.  R.  67  and  note,  29  L.R.A.  729;  Bir-  A.  S.  R.  483;  Spangler  f,  St.  Joseph, 
mingham  R.,  etc.,  Co.  v.  Baird,  130  etc.,  R.  Co.,  68  Kan.  46,  74  Pac.  607, 
Ala.  334,  30  So.  456,  89  A.  S.  R.  43  104  A.  S.  R.  391  and  note,  63  L.R.A. 
and  note;  54  L.R.A.  752;  Montgomery  634;  Sherlev  v.  Billings,  8  Bush  (Ky.) 
Traction  Co.  v.  Whatlev,  152  Ala.  101,  147,  8  Am.  Rep.  451;  Illinois  Cent.  R. 
44  So.  538.  126  A.  S.  R.  17  and  note;  Co.  v.  Laloge,  113  Ky.  896,  69  S.  W. 
Irwin  V.  Louisville,  etc.,  R.  Co.,  161  795,  62  L.R.A.  405;  Adams  v,  Louis> 
Ala.  489,  50  So.  62,  135  A.  S.  R.  ville,  etc.,  R.  Co.,  134  Ky.  620,  121 
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tionably  the  right  of  a  carrier  to  control  a  person  who  is  behaving  in 

an  improper  manner  on  its  conveyance,  or  to  eject  a  person  who  re- 
fuses to  desist  from  objectionable  conduct,  or  whose  condition  is  such 
us  to  render  his  presence  on  the  conveyance  annoying  or  dangerous  to 
other  passengers.  And  having  this  power  of  control  or  ejection  it  is 
only  reasonable  to  hold  the  carrier  liable  in  case  his  failure  to  e^Kreise 
it  results  in  injury  to  a  passenger.**   The  duty  to  protect  passengets 


S.  W.  419, 135  A.  S.  R.  425  and  note,  88  N.  C.  536,  43  Am.  R«p.  749;  Wbite 

21  Ann.  Cas.  321;  Goddard  v.  Grand  r.  Norfolk,  etc.,  R.  Co.,  115  N.  C.  631, 

Trunk  R.  Co.,  57  Me.  202,  2  Am.  Rep.  20  S.  K.  191,  44  A.  S.  B.  489;  Danid 

39;  Baltimore  &  0.  R.  Co.  v.  Barger,  c.  Petersburg  R.  Co.,  U7  N.  C.  592,  23 

80  Md.  23,  30  Atl.  560,  45  A.  S.  B,  S.  E.  327,  4  LJl.A.(N.S.)  485;  Owens 

319,  26  L.R.A.  220;  Tall  r.  Baltimore  v.  Wilmington,  etc.,  R.  Co.,  126  N.  C. 

Steam  Packet  Co.,  90  Md.  248,  44  139,  35  S.  K.  259,  78  A.  S.  B.  642; 

Atl.  1007,  47  L.R.A.  120  and  note;  Penny  «.  Atlantic  Coast-Line  R.  Co., 

United  Railways,  etc.,  Co.  c.  Deane,  133  N.  C.  221,  45  S.  E.  563,  63  L.RA. 

93  Md.  619,  49  Atl.  923,  86  A.  S.  R,  497;  Railway  Co.  r.  Valleley,  32  Ohio 

453  and  note,  54  L.RJV.  942;  Vinton  St.  345,  30  Am.  Rep.  601;  Pittsburgh, 

V.  Middlesex  R.  Co.,  11  AUen  (Ma8S.J  etc.,  R.  Co.  v.  Hinds,  53  Pa.  St.  512, 

304, 87  Am.  Dec.  714;  Simmons  c.  New  91  Am.  Dec.  224  and  note;  Pittsburg, 

Bedford,  etc.,  Steamboat  Co.,  97  Mass.  etc.,  R.  Co.  tj.  Pillow,  76  Pa.  SL  510, 

361,  93  Am.  Dec.  99;  Kuhlen  v.  Bos-  18  Am.  Rep.  424;  Rommel  v.  Scham- 

ton,  etc.,  St.  R.  Co.,  193  Mass.  341,  79  bacher,  120  Pa.  St.  579,  11  Atl.  779, 

N.  E.  815, 118  A.  S.  R.  516,  7  LJt.A.  6  A.  S.  R.  732  and  note;  Bosworth  v. 

(N.S.)  729;  Jackson  v.  Old  Colony  Union  E.  Co.,  26  R.  I.  309,  58  AU. 

St.  B.  Co.,  206  Mass.  477,  92  N.  E.  725,  982,  3  Ann.  Cas.  1080  and  note;  SpeU- 

39  Ann.  Cas.  615,  30  L.BA.(N.S.)  man  v.  Bichmond,  etc.,  R.  Co.,  35  S. 

1046  ;  Glennen  i>.  Boston  El.  B.  Co.,  C.  475, 14  S.  E.  M7,  28  A.  S.  E.  858; 

207  Mass.  497,  93  N.  E.  700,  32  L.E.A.  Anderson  v.  South  Carolina,  etc,  R. 

470;  Hull  t).  Boston,  etc.,  B.  Co.,  210  Co.,  77  S.  C.  434,  58  S.  E.  149,  122 

Mass.  159,  96  N.  E.  58,  Ann.  Cas.  A.  S.  B.  591  and  note;  West  Memphis 

1912C  1147,  36  L.RA.(N.S.)  406;  &  A.  Ferry  Co.  c.  Wbite,  99  Tenn. 

Lucv  «.  Chicago,  etc.,  R.  Co.,  64  Minn.  256,  41  S.  W.  583.  38  LJ(.A.  427; 

7,  65  N.  W.  944,  31  L.R.A.  551;  NashviUe,  etc.,  B.  Co.  r.  Flake,  114 

Fewings  v.  Mendenhall,  88  Minn.  336,  Tenn.  671,  88  S.  W.  326,  108  A.  S.  R. 

93  N.  W.  127,  97  A.  S.  R.  519,  60  925  and  note;  Dillingham  v.  Bussell, 

L.RA.  601;  Jansen  v.  Minneapolis,  73  Tes.  47,  11  S.  W.  139,  15  A.  S.  B. 

etc.,  R.  Co.,  112  Minn.  496, 128  N.  W.  753,  3  L.B.A.  634;  Connell  v.  Chesa- 

826,  32  L.R.A.(N.S.)  1206  and  note;  peake,  etc.,  B.  Co.,  93  Va.  44,  24  S.  E. 

New  Orleans,  etc,  R.  Co.  v.  Burke,  53  467,  57  A.  S.  R.  786,  32  L.R,A.  792; 

Miss.  200,  24  Am.  Rep.  689;  Illinois  Gillingham  r.  Ohio  River  R.  Co.,  35  W. 

Cent.  R.  Co.  v.  Minor,  69  Miss.  710,  Va.  588,  14  S.  E.  243,  29  A.  S.  R. 

11  So.  101,  16  L.B.A.  627  and  note;  827,  14  L.R.A.  798:  Kline  c.  Miiwau- 

Sira  V.  Wabash  R.  Co.,  115  Mo.  127,  kee  Electric  Rv.,  etc.,  Co.,  146  Wis. 

21  S.  W.  905,  37  A.  S.  R.  386  and  134,  131  N.  W.  427,  Ann.  Cas.  1912C 

note;  Farber  v.  Missouri  Pac.  R.  Co.,  276  and  note. 

116  Mo.  81,  22  S.  W.  681,  20  L.R.A.      3  L.R.A.  133-134  note;  8  Ann.  Cas. 

.350;  Eston  v.  Central  R.  Co.,  62  N.  590  note. 

J.  L.  7,  42  Atl.  486,  56  L.RA.  508,      15.  Montgomery    Traction    Co.  t). 

63  N.  J.  L.  356,  46  Atl.  1099,  56  L.R.A.  Wbatley,  152  Ala.  101,  44  So.  538, 

512;  Putnam  v.  Broadway,  etc.,  R.  Co.,  126  A.  S.  R.  17;  Atchison,  etc,  R.  Co. 

55  N.  y.  108, 14  Am.  Rep.  190;  Brit-  r.  Weber,  33  Kan.  543,  6  Pac  877, 

ton  V.  Atlanta,  etc,  Air-Line  R.  Co..  25  Am.  Rep.  543;  Spangler  v.  St.  Jo- 
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from  assaultj^  by  fellow  pas.-t>iigers.  as  well  as  the  degree  of  care  and 
diligence  due  from  the  carrier  to  the  passenger  to  prevent  such  a8- 
Hauits,  seems  to  be  much  less  in  Kn.uland  than  is  universally  reoogniaed 
in  the  United  States,**  tlic  uniforni  and  salutary  rule  everywhere 
a4opt«d  by  the  Axaerican  courts  being  that  the  conductor  or  person 
iti  SH^1>fCi=m^ajr4H0«K%E^VflMed'^  all  the  powers  of  a  pence 
officer  to  protect  passengei^  from  assault  by  fellow  pa8sen,c;ers  or  by 
strangers;  that  he  must  exercise  such  powei-s  earnestly  and  faitlitiiUy  ; 
that  he  must  call  to  his  as.sistance  all  fellow  employees  on  the  train  to 
aid  him  in  ex^ciaing  the  police  power  vested  in  Iiim,  and  must  ask  for 
vdluatefflCs  fj^ftHi! 'among  the  pasf^engers  for  this  [nupose.  If  he  faite  in 
this  dul^,  rind  one  ])asscnger  is  as.-iiulicd  iiy  iuiother  or  by  a  stranger, 
^e  conductor  is  deemed  guilty  of  iicj^Iiuciii  e  and  the  company  must 
answer  for  the  injury  thus  inflicted.^'  While  not  required  to  furnish 
a  police  force  sutticient  to  overcome  all  force  wlien  unexpectedly  and 
suddenly  offered,  it  is  the  carrier's  duty  to  provide  ready  help  sufficient 
til  protect  (iic  passcnjior  against  assaults  from  every  quarter  which 
might  reasonably  be  expected  to  occur  under  the  circumatances  of  the 
case  mii  i^'iim^^'ktf"SI^  pdrii^.i"  Passengers  in  second-cli^ 
cars  are  entitled  to  the  same  protection  from  assault^  by  fellow  pas- 
sengers as  are  lirst-ciass  piussengers,**  and  a  colored  passenger  upon  a 
railroad  train  is  entitled  to  the  same  protection  against  insults  and  as- 
saults from  other  ]nisscngcrs  as  any  white  passenger.-**  Tlie  duty  to 
protect  a  passenger  fvoni  the  inisconduet  and  assaults  of  fellow  pas- 
sengers exists  not  only  wliilc  such  fellow  passengers  remain  on  the 
train,  but  also  after  they  have  alighted  therefrom  at  the  station  of 
their  destination,  wfaenerMr  thff  company  knows  of  the  threatened  in- 
jury,,  or,  ^asonably  might  have  anticipated  that  under  fdl  the  cir- 

seph,  etc.,  R.  Co.,  68  Kan.  46.  74  Pac.  note:  Pittsbiirp,  etc,  K.  Co.  v.  Pillow, 
607,  104  A.  S.  R.  391,  6:f  L.K.A.  (YM:   76  Pa.  St.  510,  18  Am.  Hep.  424,  and 
United  Railways,  etc.,  Co.  v.  Deaiie,  iiote. 
93  Md.  619,  49  Atl.  923.  86  A.  8.  K.  A.  S.  K.  93  note. 

453,  54  L.K.A.  942;  New  Orleans,  etc..  18.  Britton  v.  Atlanta,  etc.,  Air- 
It.  Co.  I'.  Buikc,  r-i^  Miss.  -200,  24  Am.  I-iiie  K.  Co.,  88  X.  C.  036,  43  Am. 
R«p.  689;  Piiliiaiii  r.  Broadwav  etc..  ticp.  749;  Peniiv  r.  Atlantic  Coast- 
R.  Co.,  55  N.  Y.  108,  14  Am.  Rep.  Line  K.  Co.,  133  N.  C.  221,  45  S.  E. 
190;  Pittsburg,  etc.,  R.  Co.  v.  Pillow,  56.1,  63  L.K.A.  497. 
7«  Pa.  St.  510,  18  Am.  Rep.  424;  19.  Si.  L..uis.  etc.,  R.  Co.  o.  Macfcie, 
EUinger  v.  PhUadelphia,  etc.,  R.  Co.,  71  Tex.  491.  9  S.  W.  451,  10  A.  S.  R. 
158  P**  St  213,  25  AO.  1132,  34  A.  766,  1  L.R.A.  667. 
S.  B.  ^807  and  note.    •  '  20.  RichmoDd,  etc.,  R.  Co.  v.  Jeffer- 

.43  Am,  Dee.  383  note;  2  UR,A.  eon,  89  Oa.  354,  16  S.  E.  69.  32,  A. 
{ViSii'^'<t»Ui.>  Ab  to  the  right  of  S.  R.  87  and  note,  17  LJS.A.  571;  Ei». 
«jeetlwJia  aneh  a  iM«ef.'aee  infra,  par.  man  v.  Georgia  R.,  etc.,  Co.,  120  (hi. 
751i{  t  'ti.  . .  -      1.-  -        814,  56  S.  E.  68,  8  Ann.  Cas,  222  and 

-  'lApiS?.  (&^,S;;£ft.,  93  note.  note.    And  see  Britton  v.  Atlaota, 

17.  |%tibia|^k^«t«.,  B.  Go.  v.  Hinds,  etc.,  Aii-Iine  B.  Co.,  S8  N.  C.  536, 43 
53       m.mi^Mkaua>m9H.miA  ABLfiepuL748£  .  >  •  .'^ '  .A 
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cumstances  it  would  occur,'  and  it  is  as  clearly  the  carrier's  duty  to 
warn  and  give  notice  to  an  alighting  paiisenger  who  is  in  danger  of 
being  injured  by  violence  at  the  hands  of  outside  parties  as  it  would 
be  to  protect  him  again?t  assault  at  the  hands  of  others.*  So  also 
the  general  rule  as  to  the  carrier's  duty  and  liability  applies  to  pas- 
sengers awaiting  transportation  on  the  carrier's  premises.'  And  the 
carrier's  duty  in  this  regard  extends  to  the  protection  of  the  passenger 
not  only  from  the  violence  of  fellow  passengers  or  strangers  but  also 
to  his  protection  from  the  dangerous  habits  of  others  using  the  car- 
rier's premises  by  its  permission,  such  Sot  instance  as  the  act  of  an  ex- 
press or  news  company  in  negligently  moving  trucks  about  its 
platforms  without  warning  to  any  one,*  or  the  act  of  a  mail  clerk  or  ex- 
press messenger  in  throwing  out  mail  pouches  or  heavy  packages  from 
a  passing  train  when  such  practice  was  known  or  should  have  been 
known  to  the  carrier.* 

607.  Basis  of  Liability. — ^The  negligence  for  which,  in  case  of  an 
injury  to  a  passenger  by  a  fellow  passenger  or  a  stranger,  the  carrier  is 
held  liable,  is  not  the  tort  of  the  fellow  passenger  or  stranger,  since 
there  is  no  such  i)rivity  between  the  carrier  and  such  tortfeasors  as  to 
make  the  carrier  liable  on  the  principle  of  respondeat  superior.*  It 
is  the  negligent  omission  of  the  carrier  through  its  servants  to  pre- 
vent the  tort  from  being  committed  which  renders  the  carrier  re- 
sponsible. By  his  contract  with  the  passenger  the  carrier  undertook 
to  carry  him  safely,  and  it  so  negligently  performed  this  contract  that 
the  passenger  was  injured,  and  the  gist  of  an  action  for  such  injuries 
is  the  negligence  of  the  carrier  or  its  officers  in  charge  of  its  convey- 
ance.' 
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Co.,  68  Kan.  46,  74  Pac.  (iO",  104  A. 
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Co.,  133  N.  C.  221,  45  S.  E.  563,  63 
L.R.A.  497. 
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59  LJt.A.  392. 

18  Ann.  Cas.  777  note. 

4.  St.  Louis,  etc.,  R.  Co.  v.  Shaw, 
94  Ark.  15,  125  S.  W.  654,  140  A. 
S.  R.  98;  Mangum  v.  North  Carolina 


R.  Co.,  145  N.  C.  152,  58  S.  E.  913, 
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Rep.  540;  13  L.R.A.(N.S.)  589  note. 
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Cas.  1913D  151  and  note,  39  L.R.A. 


Digitized  by  Google 


4  R.  C.  L. 


CARRIERS 


i  608 


608.  Necessity  for  Reasonable  Apprehension  of  Danger. — ^Tbe 
negligent  omission  of  the  servants  of  a  carrier  to  prevent  the  coinmis- 
fiou  of  a  tort  upon  a  passenger  hy  fellow  passengers  or  strangers  be- 
ing, as  has  been  seen,  the  basis  of  the  carrier's  liability  to  a  passenger 
injured  by  such  tort,^  it  follows  that  the  failure  to  prevent  the  com- 
mission of  the  tort,  to  be  a  negligent  failure  or  omission,  must  be  a 
failure  or  an  omission  to  do  something  which  could  have  been  done 
by  the  servant;  and,  therefore,  there  is  involved  the  essential  ingre- 
dient that  the  servant  had  knowledge,  or  with  pi'oper  care  could  have 
had  knowledge,  that  the  tort  was  imminent,  and  that  he  hod  that 
knowledge,  or  had  the  opportunity  to  acquire  it,  sufficiently  long  in 
advance  of  its  infliction  to  have  prevented  it  with  the  force  at  his 
«bmmand  *   Where  a  passenger  has  been  assaulted  by  a  fellow  pas- 

(N.S.)  647;  United  Railways,  etc.,  Co.  royd  v.  Fitehbarff,  etc.,  St.  R.  Co.,  193 

r.  Deane,  93  Md.  619,  49  Atl.  923,  86  Mass.  130,  78  X.  E.  739,  118  A.  S.  R. 

A.  S.  R.  453,  54  L.R.A.  942;  Pitts-  457;  Fewings  r.  Mendenhail,  88  Minn, 

liargh,  etc.,  R.  Co.  v.  Hinds,  53  Pa.  336,  93  N.  W.  127,  97  A.  S.  R.  519 

St.  512,  91  Am.  Dec.  224  and  note,  and  note,  60  L.R.A.  601 ;  New  Orleans, 

3  Ann.  Cas.  254  note.  etc.,  R.  Co.  v.  Burke,  53  Miss.  200,  24 

8.  See  supra,  par.  607.  Am.  Rep.  689;  Sira  v.  Wabash  R.  Co., 

9.  Brown  v.  Chicago,  etc.,  R.  Co.,  115  Mo.  127,  21  S.  W.  905,  37  A.  S. 
139  Fed.  972,  72  C.  C.  A.  20,  3  Ann.  R.  386;  Woas  v.  St.  Louis  Transit  Co., 
Cas.  251  andnote,2L.R.A.(N.S.)  105;  198  Mo.  664,  96  S.  W.  1017,  8  Ann. 
Ration  v.  South,  etc.,  R.  Co.,  77  Ala.  Cas.  584,  7  L.R.A.(N.S.)  231;  O'Gara 
591,  54  Am.  Rep.  80;  Irwin  «.  Louis-  v.  St.  Louis  Transit  Co.,  204  Mo.  724, 
Yille,  etc.,  R.  Co.,  161  Ala.  489,  50  103  S.  W.  54,  11  Ann.  Cas.  850,  12 
So.  62,  135  A.  S.  R.  153,  l8  Ann.  L.R.A.(N.S.)  840;  Bevard  v.  Lincoln 
Cas.  772  and  note;  St.  Louis,  etc.,  R.  Traction  Co.,  74  Neb.  802,  105  N.  W. 
Co.  r.  Wilson,  70  Ark.  136,  66  S.  W.  635,  3  L.R.A.(N.S.)  318  and  note; 
661,  91  A.  S.  R.  74;  Snyder  v.  Colora-  Putnam  v.  Broadway,  etc.,  R.  Co.,  55 
do  Springs,  etc.,  R.  Co.,  36  Colo.  288,  N.  Y.  108,  14  Am.  Rep.  190;  Britton 
-85  Pac.  686, 118  A.  S.  R.  110,  8  L.R.A.  t;.  Atlanta,  etc.,  Air-Line  R.  Co.,  88 
(N.S.)  781;  East  Tennes-see,  etc.,  R.  N.  C.  536,  43  Am.  Rep.  749;  Penny  v. 
Co.  r.  Kane,  92  Ga.  187,  18  S.  E.  18,  Atlantic  Coast  Line  R.  Co.,  153  N.  C. 
22  L.R.A.  315;  Savannah,  etc.,  R.  Co.  296,  69  S.  E.  238,  32  L.R.A.(N.S.) 
r.  Boyle,  115  Ga.  836,  42  S.  E.  242,  1209  and  note;  Pniett  v.  Southern  R. 
59  L.R.A.  104;  Spangler  v.  St.  Joseph,  Co.,  164  N.  C.  3,  80  S.  E.  65,  49  L.R.A. 
etc.,  R.  Co.,  68  Kan.  46,  74  Pac.  607,  (N.S.)  810  and  note;  Fredericks  v. 
104  A.  S.  R.  ,391,  63  L.R.A.  634;  Northern  Cent.  R.  Co.,  157  Pa.  St.  103, 
Adams  v.  Louisville,  etc.,  R.  Co.,  134  27  Atl.  689,  22  L.R.A.  306;  Anderson 
Kv.  620,  121  S.  W.  419, 135  A.  S.  R.  v.  South  Carolina,  etc.,  R.  Co.,  77  S. 
425,  21  Ann.  Cas.  321;  Bogard  v.  Illi-  C.  434,  58  S.  E.  149, 122  A.  S.  R.  591 
nois  Cent.  R.  Co.,  144  Ky.  649,  139  and  note;  Conneli  v.  Chesapeake,  etc., 
S.  W.  855,  36  L.R.A. (N.S.)  337;  R.  Co.,  93  Va.  44,  24  S.  E.  467,  57 
Louisville,  etc.,  R.  Co.  v.  Brewer,  147  A.  S.  R.  786,  32  L.R.A.  792;  Kline  v. 
Kv.  166,  143  S.  W.  1014,  Ann.  Cas.  Milwaukee  Electric  R.  &  L.  Co.,  146 
1913D  151,  39  L.R.A.(N.S.)  647  and  Wis.  134,  131  N.  W.  427,  Ann.  Caa. 
note;  Tall  v.  Baltimore  Steam  Packet  1912C  276  and  note;  Sure  v.  Mil- 
Co.,  90  Md.  248,  44  Atl.  1007,  47  waukee  Electric  R.  &  L.  Co.,  148  Wis. 
L.R.A.  120;  United  Railways,  etc.,  Co.  1,  133  N.  W.  1098,  Ann.  Cas.  1913A 
V.  Deane,  93  Md.  619,  49  Atl.  923,  86  1074  and  note,  37  L.R.A.(N.S.)  724 
A.  S.  R.  4.i3,  54  L.R.A.  942;  Ormond-  and  note. 
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isenger  under  circumstances  that  could  not  reasonably  have  been  an- 
ticipated by  the  carrier  in  time  to  prevent  it,  the  cturier  will  not  be 
held  responsible  therefor."*  Thus,  for  instance,  while  it  is  the  duty 
of  a  carrier  to  use  proper  care  and  diligence  to  protect  its  passengers 
while  in  transit,  from  violence,  injury,  outrage  or  humiliation  by  in- 
toxicated passengers,  it  is  not  in  every  case  where  a  passenger  has  been 
drinking  that  the  conductor  is  authorized  to  assume  that  he  will  offer 
violence  or  insult  to  the  other  passengers.**  It  does  not  follow  and 
cannot  be  presumed,  because  a  man  is  drunk,  and  is,  in  that  con- 
dition, offensive  to  others,  aa  well  by  his  demeanor  as  in  his  appear- 
ance, that  he  is  a  dangerous  man,  and  that  his  presence  imperils  the 
safety  of  others;  that  because  he  is  drunk  he  may  violently  assault  or 
murder  others  without  provocation.  A  street  car  conductor  is  not 
bound  to  eject  a  passenger  who  addresses  insulting  remarks  to  his  fel- 
low passengers,  although  he  is  intoxicated,  provided  he  remains  quiet 
and  inoffensive  after  being  admonished  by  the  conductor;  and  tlie 
company  is  not  responsible  for  the  results  of  a  sudden,  unlooked-for 
and  violent  attack  committed  by  him  on  a  fellow  passenger.**  So, 
also,  a  carrier  is  not  liable  for  injury  to  a  passenger  from  the  act  of  one 
who  suddenly  becomes  insane,  or  of  a  lunatic  from  whose  conduct  at 
the  time  of  taking  passage  the  carrier  had  no  reason  to  apprehend  dan- 
ger to  its  other  passengers.*'  It  is  not,  however,  because  a  particular 
passenger  is  known  by  the  carrier's  sen  ante  to  be  in  peril  of  injury  at 
the  hands  of  a  fellow  passenger  or  stranger  that  a  failure  to  use  the 
means  at  command  to  protect  him  will  be  actionable  negligence ;  but 
it  is  because  there  is  a  known  or  discoverable  danger  that  an  injury 
may  be  done  to  some  passenger,  and  because  no  effort  is  made  to  avert 
that  injury  from  all  the  passengers,  that  the  carrier  is  liable  if  an 
injury  is  inflicted  on  one  of  the  passengers  when  it  could  have  been 
prevented.  It  is  just  as  incumbent  on  the  carrier  to  protect  all  its 
passengers  from  assault  by  a  fellow  passenger  when  its  servants  have 
knowledge  or  the  means  of  knowing  that  an  assault  on  some  one  is 
imminent,  and  when  they  have  time  and  means  to  avert  it,  as  it  is  to 
protect  all  its  passengers  from  injuries  likely  to  result  from  defective 
means  or  methods  of  transportation.  Consequently  it  will  not  do  to 
say,  aft^  an  assault  has  been  made,  that  the  servante  of  tiie  carrier  did 
not  know  or  could  not  have  foreseen  that  the  particular  individual  who 
was  assaulted  would  be  injured  by  an  assault  if  they  were  apprised, 
or  with  proper  care  could  have  known,  of  circumstances  which  indi- 

10.  Snyder  v.  Colorado  Springs,  ete.,  13.  LooisviDe,  etc.,  R.  Co.  v.  Brewer, 
R.  Co.,  36  Colo.  288,  85  Pac.  686, 118  147  Ky.  166,  143  S.  W.  1014,  Ann. 
A.  S.  R.  110,  8  L.R.A.(N.S.)  781.       Cas.  1913D  151,  39  L.R.A.(N.S.)  647. 

18  Ann.  Cas.  776  note.  And  see  Oweiw  v.  Macon,  ete.,  R.  Co., 

11.  Ann.  Cas.  1912C  279  note.  119  Oo.  230,  46  S.  E.  87,  63  LJ(.A. 

12.  Putnam  v.  Broadway,  etc.,  R.  946. 
Co.,  55  N.  Y.  108,  14  Am.  Rep.  190. 
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vtiied  that  some  one  ■wbuld  be  injured  unless  the  disorderly  passenger 
or  stranger  were  ejected  ov  controlled.'-*  In  England  it  seeni^  that  if 
a  railroad  compaiiy  does  not  know  of  the  passenger's  danger  when  it 
sells  him  his  ticket,  and  there  is  nothing  about  hie  fellow  passengers 
to  cnii^c  tlic  oiuiipany  to  think  they  are  dangerous,  it  is  not  liound  to 
protect  iiiiii  fniiu  uiisaults  although  the  trainmen  have  knowledge  of 
sucli  a.s-^uiltf;.'^  T}>e.pwaple  of  law  wher^^^y,^  carrier  is  relieve 
of  liability  for  an  assault  committed  by  one  passenger  on  another 
where  there  is  nothing  to  create  in  the  mind  of  a  reasonable  person 
any  apprehension  of  danger  lias  lioen  held  not  to  be  iippiiciible  where 
the  carrier's  servant  is  guilty  of  abandoning  his  post  of  duty.'*  The 
question  of  the  applicability  of  doctrine  of  res  ipsa  loquitur  to  in- 
juries to  a  jpassenger  from  the  acts  of  a  fellow  passenger  or  a  stranger 
iiB  tr^ieiefcwhere  in  this  title." 

609.  ^eadure  of  Carrier's  Duty  Generally. — According  to  some 
autlioriif^'the  rule  that  a  carrier  is  charged  with  the  highest  degree 
of  cOTe  consistent  with  the  nature  of  the  undertaking  as  between  the 
comm  and  its  passenger,  in  respect  to  the  acts  or  omissions  of  the  car- 
rier aiid  its  servants,  does  not  extend  to  the  matter  of  tlic  cnrrici's  lia- 
bility for  IT) j uric-  to  passengers  by  acta  of  fellow  i)assengers  uv 
strangers,'*  only  reasonable  or  ordinary  care  and  diUgence  under 
all  the-'tdtf.^ftiftSifeffi  ii9 T&qiiiTed  *•  'Snch  an  injury,  due  in  no  way  to 
defects  in  tlie  means  <if  lr;inspoi'ta(inn  or  to  llie  nictliud  nf  transport- 
ing, or  to  an  actual  trespass  by  an  employee  while  the  relation  of  pas- 
senger continues,  and  involving,  therefore,  no  issues  of  negligence  con* 
cerning  the  duty  to  provide  safe  appliances  and  competent  and  carefnl 
servants  to  operate  them,  but  arising  wholly  from  the  independent  mis- 
conduct of  a  tliird  party,  is  said  to  furnish  a  ground  of  action  agaiii-^t 
the  carrier  only  when  the  carrier  or  its  servants  could  have  prevented 
the  injury  ^itSaSS^to  inteirfere^o  avert  it.  The  duty  of  the  carrier  in 
such  instW^fiM^^^ffleequently,  relative  and  contingent,  not  absolute 
and  uncoiiditiOiiaL**  Numerous  otiier  authorities,  however,  hold  that 

14.  Uiiiterl  Railways,  etc.,  Co.  and  note,  88  Miun.  336,  Hll  N.  \Y.  ]  27, 
Deaiie,  m  M.l.  (ilO.  4!!  All.  923,  86  A.  97  A.  S.  R.  519,  60  L.R.A.  601;  Illi- 
S.  R.  453,  rA  L.H.A.  i)42.                .  nois  Cent.  R.  Co.  v.  Minor,  69  Miss. 

15.  16  L.K.A.  ()2f)  nolo.  710,  11  So.  101,  16  L.R.A.  G27;  Bos- 

16.  18  Anil.  Cas.  776  note.  worfli  r.  Union  R.  Co.,  26  R.  I.  309, 

17.  S«r  i,^fra,  par.  715.  58  Atl.  082,  3  Ann.  Cas.  1080. 

18.  Tall  i;.  Battiiqpre  Steam  Pac-ket  20.  Tall  r,  Ballimore  Steam  Viu-kot 
Co.,  90  Md.  248, 44  AtL  1007, 47  L.R.A.  Co.,  00  Md.  248,  -14  All.  1U07,  47 
120  and  note;  Simmons  r.  New  Be<J-  L.R.A.  120;  UTiited  Hailwuvs.  etc..  Co. 
ford,  etc..  Steamboat  Co.,  97  Mass.  r.  Deaiie,  93  Md.  61!).  4il  Atl.  023,  86 
361, 03  Am.  Dee.  99;  Woas  v.  St.  Lonis  A.  S.  R.  453,  54  L.R.A.  <)42.  And  see 
Transit  Co.,  198  Mo.  664,  96  S.  W.  hwin  i-.  Louisviile,  etc.,  R.  Co.,  llll 
1Q17,'9  AJW^^Cas.  584,  7  L.R.A.(N.S.)  Ala.  489,  50  So.  62,  135  A.  S.  R.  153, 
23L,  '  I  18  Ann.  Cas.  772  and  note.   And  aefi^ 

m  timam       .  Mendenhejl,    83  supra,  par.  586. 
Mim  237, 88  K.  W.  90,  ^  UBJl.  713  '  ■  '  '  '  '-'"^ 
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a  common  carrier  is  under  the  same  strict  obligation  to  protect  pas- 
sengers from  injuries  by  fellow  passengers  or  intruders  that  it  is  to 
carry  them  safely,*  or  to  protect  them  from  injuries  by  its  own  agents 
or  employees.*  Still  other  authorities  apparently  distinguish  between 
the  degree  of  care  required  of  the  carrier  where  the  assault  takes  place 
on  the  carrier's  conveyance  and  where  it  occurs  in  a  depot  or  station, 
or  i-esults  from  force  applied  from  without  the  conveyance  by  strangers, 
and  in  the  latter  case  hold  the  carrier  only  to  the  exercise  of  ordinary 
care  and  prudence.*  It  would  certainly  seem  reasonable  to  make  a 
distinction  between  the  degree  of  care  demanded  of  a  carrier  in  pro- 
tecting its  passengers  from  the  acts  or  negligence  of  third  persons,  and 
that  required  in  respect  to  acts  or  omissions  of  a  sen'ant  of  the  carrier 
whom  the  carrier  has  itself  selected  and  as  to  whose  conduct  toward  a 
passenger  it  has  often  been  held  to  be  practically  an  insurer.^ 

610.  Injury  by  Articles  Brought  into  Vehicle  by  Other  Passengers. — 
The  general  rule  seems  to  be  that  when  a  carrier  has  provided  a 
sufficient  vehicle,  it  will  not  be  liable  for  an  injury  to  a  passenger 
<>aused  by  an  article  brought  into  the  vehicle  by  another  passenger, 
unless  such  injury  could  reasonably  have  been  foreseen  by  the  carrier, 
and  by  the  exercise  of  ordinary  care  could  have  been  provided  against. 
Ordinarily  no  presumption  of  negligence  on  the  part  of  the  carrier  is 
held  to  arise  merely  from  the  fact  that  the  injury  was  thus  occasioned,* 
but  if  there  is  any  evidence  of  negligence  on  the  part  of  the  carrier 
tlie  question  of  its  liability  is  for  the  jury.*  The  rule  has  frequently 
been  applied  in  case  of  injuries  to  passengers  by  falling  or  stumbling 
■over  articles  of  baggage  left  upon  the  floor  or  in  the  aisles  of  a  public 
conveyance,'  or  by  the  falling  of  articles  from  overhead  racks  in  the 

1.  Farrier    v.    Colorado    Springs     3.  3  Ann.  Cas.  256  note. 

Rapid  Transit  R.  Co.,  42  Colo.  331,     4.  New  Jersey  Steamboat  Go.  v. 
•  93  Pac.  294, 126  A.  S.  R.  158;  Brans-  Broekett,  121  U.  S.  637,  7  S.  Ct,  1039, 
wick,  etc.,  B.  Co.  v.  Ponder,  117  Ga.  30  U.  S.  (L.  ed.)  1049.  And  see  supra, 
63,  43  S.  K  430,  97  A.  S.  R.  152,  60  par.  597. 

L.R.A.  713  (Duty  to  use  extraordinary  6.  3  British  Rul.  Cas.  428  note.  See 
<are ) ;  Hillman  r.  Georgia  R.,  etc.,  infra,  par.  715,  716. 
Co.,  126  Ga.  814,  56  S.  E.  68,  8  Ann.  8.  Farrier  ti.  Colorado  Springs 
Cas.  222  and  note;  Spangler  v.  St.  Rapid  Transit  R.  Co.,  42  Colo.  331,  95 
Joseph,  etc.,  R.  Co.,  68  Kan.  46,  74  Pae.  294,  126  A.  S.  R.  158;  Adams  v. 
Pac.  607,  104  A.  S.  R.  391,  63  hS.Ji,  Louisville,  etc.,  R.  Co.,  134  Kv.  620. 
634;  Pittsburg,  etc.,  R.  Co.  t».  Pillow,  121  S.  W.  419,  135  A.  S.  R.  425,  21 
76  Pa.  St.  510, 18  Am.  Rep.  424.  Ann.  Cas.  32L 

55  L.R.A.  713,  714  note.  3  British  Rul.  Cas.  428  note. 

2.  Kuhlen  v.  Boston,  etc.,  St.  R.  Co.,  7.  Beiser  v.  Cincinnati,  etc.,  R.  Co., 
193  Mass.  341,  79  N.  E.  815,  118  A.  152  Ky.  522, 153  S.  W.  742,  43  URJV. 
S.  R.  516  and  note,  7  L.R.A.(N.S.)  (N.S.)  1050  and  note;  Pitcher  u.  Old 
729;  West  Memphis  Packet  Co.  v.  Colony  St.  R.  Co.,  196  Mass.  69,  81 
"White,  99  Tenn.  256,  41  S.  W.  583,  38  N.  E.  876,  124  A.  S.  R.  r)13.  12  Ann. 
L.R.A.  427.  Cas.  886  and  note,  13  L.R.A.(N.S.) 
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conveyancej  where  they  have  been  placed  by  other  passengers.*  By 
the  weight  of  authority,  in  order  to  hold  a  carrier  liable  to  a  pas- 
senger for  injuries  sustained  by  l'al!iii£i  dver  baggage  or  other  articles 
placed  in  the  aisle  by  another  i>as~'  ngfr.  tlie  employees  of  the  car- 
rier mu^t  liave  had  ac-tiuil  notice  of  tlic  obstruction,  or  it  must  have 
remained  there  a  sufhcient  length  of  time  to  affect  them  with  coja- 
eitatictive  notice.*  So  aho  it-  is  usually  held  thftt  fhe  cctrriei^  is  not 
liable  for  injuries  to  passengers  from  fires  or  explosions  caused  by 
articles  brought  into  the  conveyance  by  other  passengers,  in  the  ab- 
'sence  of  any  evidence  that  tlie  ean-ier,  througli  its  officers  or  em- 
ployees, was  aware  of  the  nature  of  the  article  or  liad  a:ny  reason  to- 
anticipate  danger  therefrom.**  A  street  ear  company  has  heeri  tf^M 
nut  chiirLicaljle  with  negligence  fi'oni  tlie  fact  that  a  woinan'F  dress 
catches  lire  from  a  lighted  match  thrown  upon  it  by  a  fellow  pas- 
senger while  both  are  riding  upon  an  open  summer  car  driven  by  one- 
who  acts  also  as  conrluctoi-;  since  the  most  prudent  man  would  never 
think  of  such  an  accident,  nor  furnish  such  a  ear  with  tire  extinguish- 
ers." However,  a  street  ear  company  whicli  permits  a  passenger  to 
bring  a  dog  into  one  of  its  ears,  and  to  keep  it  there  during  his  joiir- 
ney,  is  liable  to  another  passenger  for  damages  caused  thereby.*' 

611.  Negligent  or  Meddlesome  Acts  of  Fellow  Passengers. — A  car- 
rier is  liable  for  injuries  to  a  passenger  resulting  from  the  ignorant, 
negligent  or  reckless  acts  of  another  passenger,  where,  under  all  the 
circumstances,  the  cjUTier  or  its  agents  might  rca.sonabIy  liave  ex- 
pected or  anticipated  the  injury,*^  as,  for  instance,  where  the  owners 
of  a  steamboat  permit  shooting  therefrom,  and  a  passenger  is  injured 
by  the  accidental  discharge  of  a  gun  in  the  hand-;  of  another  pas- 
senger/'* or  where  a  railroad  company  fails  to  interfere  with  drunken 

481  and  iiole;  Burns  v.  Peiinsvlvania  855,  36  L.H.A.(N.S.)  337;  East  Indian 

Yi.  Co.,  23:!  Pa.  St.  304,  82  Atl.  246,  R.  Co.  v.  Mukerjee,  [1901]  A.  C.  396, 

Ann.  Ciis.  lf)13B  811  and  note.  70  L.  J.  V.  C.  63,  84  L.  T.  N.  S.  210, 

37  L.li.A.(N'.S.)  725  note;  3  British  17  Times  L.  Kcp.  284,  3  British  Rnl. 

Rul.  Cas.  428  note.  (^as.  4"2(l  (explosion  of  fireworks). 

8.  Adams  v.  Loaisvillo.  etc.,  Yi.  Co.,      37  L.K.A.(N.S.)  725  note. 

134  Kv.  620,  121  S.  W.  410,  135  A.  11.  Sullivan  *.  Jefferson  Ave.  R. 

S.  K.  425.  21  Ann.  Cas.  321  and  note.  Co.,  133  Mo.  1,  34  S.  W.  566,  32  Lit-A. 

37  L.R.A.(N.S.)  725  note;  3  Brit-  167. 

isii  Rul.  Ca.s.  430  note.  12.  Weslcott  v.  Seatlle,  ete.,  R.  Co., 

9.  Beiser  v.  Cincinnati,  etc.,  R.  Co..  41  \Yash.  61$,  84  Pac.  588,  111  A.  S. 
152  Ky.  522,  153  S.  \V.  742,  43  L.R.A.  R.  1038,  4'  tjM^:0.8.)  947. 

(N.S.)  1050  and  note;  Burns  v.  Peun-  13.  Simmons  v.  New  Bedford,  etc., 
sylvania  R.  Co.,  233  Pa.  St.  304,  "82  Steamboat  Co.,  97  Mass.  361,  93  Am. 
Atl.  246,  Ann.  Cas.  1913B  811.  Dec  99;  West  Memphis  Packet  C<t, 

10.  Clarke  v.  Louisville,  etc.,  R.  Co.,  r.  Wliite.  99  Teiin.  256,  41  S.  W.  iSftS; 
101  Ky.  34,  39  S.  "W.  840,  18  Ky.  L.       T-.R.A.  427. 

Rep.  1082,  36  L.R.A.  123  (explosion  14.  West  Menipliis  Packet  Co.  v. 
of  can  of  gasoline) ;  Bogard  v.  lUinois  White,  99  Tenn.  256,  41  S.,W.  583^'-3S 
Cent.  R.  Co.,  144  Ky.        139  S.  W.  LAi^'W?      '    '  ■  '  ^"  ' 
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passengers  who  are  shooting  pistols,  and  an  accidental  discharge  of 

a  pistol  injures  another  passenger.^*  So,  also,  if  a  carrier  is  negli- 
gent in  not  preventing  a  passenger  from  interfering  with  the  ma- 
chinery or  appurtenances  of  the  car  or  train  it  may  be  liable  for 
injuries  to  another  passenger  resulting  from  such  interference." 
On  the  other  hand,  it  is  usually  held  that  a  carrier  will  not  be  liable 
for  injuries  to  passengers  from  negligent  or  meddlesome  acts  of 
other  passengers  or  strangers  unless  it  has  notice  of  such  acts  or  reason 
to  anticipate  them  and  that  injury  will  result  from  them.''  Thus, 
a  carrier  is  not  liable  for  an  injury  to  a  passenger  from  a  car  door 
where  the  proximate  cause  of  the  injury  is  the  act  of  a  fellow  pas- 
senger.i*  This  rule  has  often  been  applied  in  the  case  of  injuries 
to  passengers  arising  from  the  actions  of  persons  not  the  servants  of 
the  carrier  in  falsely  announoing  a  station,''*  or  where  a  person  board- 
ing or  alighting  from  the  carrier's  vehicle  is  injured  by  the  premature 
starting  thereof  on  a  signal  by  an  unauthorized  person,**  if  the  acci- 
dent ensuing  is  not  preventable  by  the  exercise  of  due  care  on  the  part 
of  the  carrier  after  the  giving  of  the  signal.*  It  has  been  held  however, 
that  while  in  such  case  a  street  railway  company  is  not  liable  for  the 
act  of  an  intermeddler,  yet  if  the  conductor,  without  seeing  or  know- 
ing that  a  passenger  has  safely  alighted,  does  not  stop  the  car  as  soon 
as  he  can,  but  allows  it  to  continue,  he  thereby  ratifies  the  act  of  the 
intermeddler,  and  the  company  will  be  liable  for  an  injury  resulting 
therefrom.  And  the  company  will  be  liable  in  a  case  where  a  cus- 
tom, known  to  the  company,  exists  among  employees  to  help  each 
other,  when  a  duty  is  delegated  by  an  employee  on  duty  to  one  off 
duty,  and  the  latter  negligently  performs  such  duty  or  abandons  the 
performance  thereof,  as  he  will  be  regarded  as  in  the  employ  of  the 
company  while  performing  the  delegated  service.*  The  general 
principle  often  stated  is  that  a  carrier  is  not  bound  to  anticipate  that  a 
pa^nger  will  intentionally  meddle  or  interfere  with  the  machinery 
of  the  car  or  train;  that  the  meddler  becomes  thereby  a  trespasser, 
and,  if  injury  results  to  another  passenger  by  his  act,  the  carrier  will 

37  L.R.A.(N.S.)  724  note.  1329  and  note,  27  L.R.A.(N.S.')  764 

16.  Nashville,  etc.,  B.  Co.  v.  Flake,  and  note;  Mississippi,  etc.,  R.  Co.  r. 
114  Tenn.  671,  88  S.  W.  326, 108  A.  S.  Harrison,  66  Miss.  419,  6  So.  319,  14 
R.  925.  A.  S.  R.  573 ;  Moore  v.  Woonsocbet, 

3  British  Rul.  Cas.  431  note.  St.  R.  Co.,  27  R.  I.  450,  63  Atl.  313, 

16.  Western  Maryland  R.  Co.  v.  114  A.  S.  B.  59. 

Herold,  74  Md.  510,  22  Atl.  323,  14  37  L.R.A.(N.S.)  726  note. 

LJI.A.  75.  1.  Moore  v,  Woonsocket,  St.  R.  Co., 

17.  37  L.BA..(N.S.)  724  note;  Ann.  27  R.  I.  430,  63  Atl.  313, 114  A.  S.  R. 
Cas.  1913A  1075  note.  59. 

18.  18  Ann.  Cas.  1163  note.  2.  Leavenworth  Electric  R.  Co.  v. 

19.  37  L.R.A.(N.S.)  726  note.  Cusick,  60  Kan.  590,  57  Pac.  519,  72 

20.  Cary  v.  Los  Angeles  R.  Co.,  157  A.  S.  R.  374. 
Cal.  599,  108  Pac.  682,  21  Ann.  Cas. 
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not  be  liable,  in  the  absence  of  any  other  ground  of  negligence  * 
Thus,  for  instance,  it  has  been  held  that  the  carrier  will  not  be  liable 
for  injury  to  a  passenger  caused  by  the  act  of  another  passenger  in 
inadvertently  setting  an  air  brake,  or  the  act  of  a  drunken  passenger 
in  uncoupling  a  train.*  So,  also,  a  street  car  company  is  not  liable  for 
injury  to  a  passenger  standing  in  the  vestibule,  by  the  act  of  a  fellow 
passenger  in  releasing,  without  request  from  or  notice  to  the  company, 
a  set  brake,  and  letting  the  handle  whirl  around,  where  there  is  noth- 
ing to  show  that  it  ought  to  have  anticipated  that  passengers  would 
meddle  with  its  machinery 

612.  Contagious  Disease  Contracted  from  Fellow  Passenger. — 
It  is  undoubtedly  the  rule  that  a  carrier  cannot  be  held  liable  for  in- 
jury to  a  passenger  from  a  contagious  disease  contracted  from  a  fellow 
passenger,  in  the  absence  of  proof  that  the  officers  or  servants  in  charge 
of  its  train  upon  which  the  person  claiming  to  have  been  injured  was 
being  carried  as  a  passenger  had  some  knowledge  or  notice  that  a  pas- 
senger thereon  was  afflicted  with  a  contagious  disease,  and  then  failed 
promptly  to  exercise  ordinary  care  to  prevent  contagion  to  other  pas- 
sengers on  the  train,  such  as  the  circumstances  would  admit  of,  con- 
sidering the  duty  of  the  railroad  company,  both  to  the  passenger 
afflicted  with  the  contagious  disease  and  the  passenger  entitled  to  pro- 
tection against  contagion  tlierefrom.* 

613.  Assault  by  Fellow  Passenger  in  Self-defense. — A  carrier  is 
not  liable  for  an  assault  made  upon  one  passenger  by  another  who 
merely  acts  in  self-defense.'  But  the  fact  that  an  assault  was  commit- 
ted in  self-defense,  and  was  brought  on  by  the  conduct  of  the  person 
assailed,  is  defensive  matter,  and  the  plaintiff  need  not  allege,  in  laying 
his  action,  that  the  assault  was  not  made  in  self-defense,  or  that  it  was 
unlawfully  made.  A  complaint  will  be  sufficient  if  it  avers  an  as- 
sault* 

614.  Rudeness  of  Passengers  or  Strangers. — A  carrier  of  pa^ngers 
is  not  bound  to  protect  them  from  rashness  or  bad  manners  on  the  part 

*  of  strangers  or  other  passengers  not  amounting  to  a  breach  of  the 
peace."  Thus  a  railway  corporation  is  not  answerable  for  the  injuries 
to  a  passenger  resulting  from  her  being  jostled  and  pushed  by  an  im- 
patient man,  not  an  employee  of  the  corporation,  trying  to  enter  the 

3.  Sure  v.  MUwaukee  Electric  R.  &  144  Ky.  649, 139  S.  W.  855,  36  LJI.A. 
L.  Co.,  148  Wis.  1,  133  N.  W.  1098,  (N.S.)  337. 

Ann.  Cas.  1913A  1074,  37  LJl.A.  7.  Louisville,  etc.,  R.  Co.  v.  Renfro, 

(N.S.)  724  and  note.  142  Ky.  590, 136  S.  W.  266,  33  L.R.A. 

4.  37  L.R.A.(N.S.)  726  note;  Ann.  (N.S.)  133. 

Caa.  1913A  1075  note.  18  Ann.  Cas.  776  note. 

5.  Sure  v.  Milwaukee  Electric  R.  &  8.  18  Ann.  Cas.  776  note. 

L.  Co.,  148  Wis.  1,  133  N.  W.  1098,  9.  Graeif  v.  Philadelphia,  etc.,  R. 

Ann.   Cas.   1913A   1074,  37   L.R.A.  Co.,  161  Pa.  St.  230,  28  Atl.  1107,  41 

<N.S.)  724  and  note.  A.  S.  R.  885,  23  L.R.A.  606. 

6.  Bogard  v.  Illinois  Cent.  R.  Co., 
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car  from  which  she  was  alighting,  thereby  causing  her  to  fall.^**  Nor^ 
if  an  impatient  traveler  rushes  heedlessly  and  pushes  the  door  of  a 
railway  car  violently  open,  causing  it  to  strike  and  injure  a  fellow 
passenger,  is  the  carrier  answerable  for  the  damages  thus  sustained.** 

615,  Injuries  by  Strikers  or  Mobs. — The  general  principles  with 
respect  to  the  responsibility  of  a  carrier  for  the  safety  of  its  passengers 
and  the  degree  of  care  which  it  must  exercise  for  their  protection  seem 
clearly  applicable  to  the  case  of  an  injury  to  a  passenger  by  strikers 
or  by  any  mob,*^  and  it  is  the  duty  of  the  carrier  to  protect  its  pas- 
sengers from  such  attacks  where  the  same  might,  by  the  exercise  of 
proper  care  and  vigilance,  have  been  foreseen  and  prevented."  Thus, 
a  carrier  of  passengers  has  been  held  to  be  answerable  for  injuries  in- 
flicted by  a  mob  on  one  of  its  passengers,  when  such  mob  consisted  of 
striking  workmen  enraged  against  non-union  men  employed  in  their 
stead,  and  the  existence  of  the  mob,  and  of  ifa  fierce,  lawless,  and  vin- 
dictive spirit,  was  well  known;  and  the  train  was  stopped  at  a  place 
where  it  was  not  required  by  law  to  stop,  and  non-union  men  were  there 
taken  into  one  of  the  ears,  wherein  a  passenger  was  subsequently  in- 
jured during  an  attack  by  the  strikers  on  the  non-union  men  so  ad- 
mitted therein.**  The  carrier  is  not,  however,  liable  for  injuries  by 
such  attacks  unless  it  had  notice  of  the  danger,  or  a  dangerous  state  of 
affairs  had  prevailed  for  such  a  length  of  time  that  it  can  be  presumed 
to  have  had  notice.*'  Thus  it  has  been  held  that  a  carrier  is  not  liable 
for  injuries  caused  during  a  fight  among  a  mob,  which,  at  a  station, 
rushed  upon  the  cars  in  such  numbers  as  to  defy  the  power  of  the  con- 
ductor to  resist,**  and  that  a  street  railway  is  not,  as  to  its  passengers, 
guilty  of  negligence  in  attempting  to  operate  its  cars  during  a  strike  of 
its  employees,  unless  the  conditions  are  such  that  it  ought  to  know,  or 
ought  reasonably  to  anticipate,  that  it  cannot  do  so  and  at  the  same 
time  guard  from  violence,  by  the  exercise  of  the  utmost  care  on  its 
part,  those  who  accept  its  implied  invitation  to  become  passengers.*' 

616  Unusual  and  Unforeseen  Torts  of  Strangers. — In  accordance 
with  the  general  rule  already  stated  that  a  carrier  is  not  liable  for  in- 
juries to  passengers  caused  by  acts  of  strangers  which  could  not  have 
been  foreseen  and  prevented  by  the  exercise  of  proper  care  and  dili- 

10.  EUiiiger  v.  PhUadelphia,  etc.,  R.  123  III.  9, 14  N.  E.  22,  5  A.  S.  R.  4&3. 
Co.,  153  Pa.  St.  213,  25  Atl.  1132,  34  15.  Bosworth  v.  Union  R.  Co.,  26 
A.  S.  R.  697.  R.  I.  309,  58  Atl.  982,  3  Ann.  Cas. 

11.  Graeff  v.  Philadelphia,  etc.,  R.  1080. 

Co.,  161  Pa.  St.  230,  28  Atl.  1107,  41  16.  Pittsburgh,  etc.,  E.  Co.  v.  Hinds,. 

A.  S.  R.  885,  23  L.R.A.  606.  53  Pa.  St.  512,  91  Am.  Dee.  224  (hold- 

12.  55  L.R.A.  719  note.  ing  that  the  carrier  would  have  been 
IS.  Ormandroyd  v.  Fitchburg,  etc.,  liable  if  injury  could  have  been  antici- 

St.  R.  Co.,  193  Mass.  130,  78  N.  E.  pated  and  prevented). 

739.  118  A.  S.  R.  457.  17.  Fewings    v.    Mendenhall,  83 

97  A.  S.  R.  528  note.  Minn.  237, 86  N.  W.  96, 55  LJI jl.  HS- 

14.  Chicago,  etc.,  R.  Co.  v.  Pillsbury, 
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genoe,^^  it  has  been  held  that  a  railroad  company  is  not  liable  to  pas- 
sengers for  accidents  caused  by  torts  of  third  persons  tampering  with 
the  rails  or  switches,  where  the  company  has  exercised  due  care  in 
operating  the  road,"  as,  for  instance,  an  injury  to  a  passenger  caused 
by  the  grossly  criminal  act  of  a  stranger  in  letting  off  the  brakes  on 
loaded  cars  standing  on  a  switch  and  closing  the  switch,  which  had 
been  left  open  to  derail  the  cars  if  they  got  loose,  on  account  of  which 
the  cars  ran  down  grade  and  out  on  the  main  track  causing  a  collision, 
where  there  was  no  negligence  in  failing  to  discover  the  mischief  or 
prevent  its  effect.*®  So  also  it  has  been  held  that  a  railroad  is  not 
liable  to  a  passenger  injured  by  the  explosion  of  a  fog  signal  placed 
on  the  track  by  a  person  unknown.*  Nor  will  a  street  car  company 
be  liable  for  an  injury  from  the  derailment  of  a  car  caused  by  an  ob- 
stacle placed  on  the  track  by  some  one  unknown,  and  not  discovered- or 
discoverable  in  time  to  avert  the  accident.*  So  where  a  passenger  on 
a  train  is  injured  by  a  missile  which  is  not  thrown  by  some  one  con- 
nected with  the  operation  of  the  road,  the  company  is  not  liable.*  It 
has  been  held  that  the  jury  must  decide  whether  or  not  a  railroad  com- 
pany is  guilty  of  negligence  in  maintaining  a  derailing  device  in  a 
switch  track  connecting  with  its  main  track,  so  that  it  can  be  closed 
by  anyone,  and  cars  on  the  switch  run  out  on  to  the  main  track,  where 
they  may  come  into  collision  with  a  passenger  train> 

617.  Arrest  or  Ejection  by  Public  Officer. — Where  an  arrest  is 
sought  to  be  made  on  a  train  by  persons  known  to  the  crew  to  be  officers 
of  the  law,  and  there  is  nothing  to  put  them  on  notice  that  it  is  irregu- 
lar, the  carrier  is  not  liable  for  failure  of  the  trainmen  to  interfere 
and  prevent  it,  or  because  of  unnecessary  violence  to  which  the  officere 
subject  the  passenger  in  making  it,  where  the  carrier's  servants  do  not 
assist  in  such  arrest.  The  duty  imposed  does  not  obligate  either  tlie 
carrier  or  its  servants  to  offer  active  resistance  to  the  officer  of  the  law, 
or  to  inquire  into  the  authority  under  which  he  assumes  to  act.* 


18.  See  supra,  par.  608. 

19.  22  L.R.A.  306  note. 

20.  Frederieks  r.  Northern  Cent.  R. 
Co.,  157  Pa.  St.  103,  27  AU.  689,  22 
L.R.A.  306  and  note. 

1.  22  L.R.A.  306  note. 

2.  O'Gara  v.  St.  Louis  Transit  Co., 
204  Mo.  724,  103  S.  W.  54,  11  Ann. 
Cas.  850,  12  L.R.A.(N.S.)  840. 

3.  Pennsylvania  R.  Co.  v.  MacKin- 
ney,  124  Pa.  St,  462,  17  Ati.  14, 10  A. 
S.  R.  601,  2  L.R.A.  820;  Thomas  v. 
Philadelphia,  etc.,  R.  Co.,  148  Pa.  St. 
180,  23  Atl.  989,  15  L.R.A.  416. 

4.  Barker  v.  Chicago,  etc.,  R.  Co., 
343  lU.  482,  90  N.  E.  1057,  134  A.  S. 
R.  382,  26  L.R.A.(N.S.)  1058. 


5.  Mayfield  v.  St.  Louia,  etc.,  R.  Co., 
97  Ark.  24,  133  S.  W.  168,  32  L.R.A. 
(N.S.)  525  and  note;  Brunswick,  etc., 
R.  Co.  V.  Ponder,  117  Ga.  63,  43  S.  E. 
430.  97  A.  S.  R.  152  and  note,  60 
L.B.A.  713;  Baldwin  v.  Seaboard  Air- 
Line  Ry.,  128  Ga.  567,  58  S.  E.  35,  13 
L.R.A.(N.S.)  360;  Owens  v.  Wilming- 
ton, etc.,  R.  Co.,  126  N.  C.  139,  35  S. 
E.  259,  78  A.  S.  R.  642  and  note;  Bow- 
den  r.  Atlantic  Coast  Line  R.  Co.,  144 
N.  C.  28,  56  S.  E.  558,  12  Ann.  Cas. 
783  and  note;  Duggan  r.  Baltimore, 
etc.,  R.  Co.,  159  Pa.  St.  248,  28  Atl. 
182, 186,  39  A.  S.  R.  672;  Texas  Mid- 
land E.  Co.  r.  Dean,  98  Tex.  517,  95 
S.  W.  1135,  70  h.KJi.  943. 
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Where,  however,  the  employees  had  notice  that  the  arrest  was  wrongful 
the  usual  rule  as  to  protection  of  passengers  against  the  wrongful  acts 
of  third  persons  would  apparently  apply.*  Hot  is  it  the  duty  of  the 
carrier  to  interfere  to  prevent  a  health  officer  from  compelling  a  pas- 
senger to  leave  the  train  in  the  enforcement  of  quarantine  regula- 
tions.' 

Liability  for  Defects  in  Tracks  and  Appliances 

618.  In  General. — The  duty  and  responsibility  of  a  carrier  of  pas- 
sengers to  provide  for  their  safety  extend  to  all  things  connected  with 
the  undertaking,  to  tlie  vehicles  in  which  it  carries  its  passengers^ 
and  in  the  case  of  railroad  companies,  to  the  track  and  bridges  over 
which  it  carries  them,  when  such  track  and  bridges  are  owned  or  con- 
trolled by  the  carrier,  and  to  the  platforms  provided  for  ingress  to  and 
egress  from  its  conveyances;  in  a  word,  to  all  the  means  and  appli- 
ances used  by  the  carrier  in  its  business  of  transporting  pa-ssengers.* 
Whatever  may  be  the  views  of  the  various  courts  as  to  the  degree 
of  care  demanded  of  the  carrier  in  the  performance  of  its  other  du- 
ties to  a  passenger,  all  are  in  harmony  in  requiring  of  the  carrier 
the  highest  practicable  degree  of  care  in  the  actual  transportation  of 
the  passenger,  and  hold  it  liable  for  the  slightest  negligence  where  an 
injury  to  a  passenger  occurs  from  a  defect  in  the  roadbed,  machinery, 
or  in  the  construction  of  vehicles,  or  where  it  results  from  a  defect 
in  any  of  the  appliances  such  as  would  be  likely  to  occasion  great 
danger  and  loss  of  life  to  those  traveling  by  the  carrier's  conveyance.* 


3  Ann.  Cas.  255  note.  Palmer  v.  Delaware,  etc,  Canal  Co., 

6.  Mayfield  v.  St.  Louis,  etc.,  R.  Co.,  120  N.  Y.  170,  24  N.  E.  302,  17  A. 
97  Ark.  24,  133  S.  W.  168,  32  L.R.A.  S.  R.  629;  Birmingham  v.  Rochester 
(N.S.)  525.  City,  etc.,  R.  Co.,  137  N.  T.  13,  32  N. 

3  Ann.  Cas.  255  note.  E.  995,  18  L.R.A.  764;  SiUIivan  r. 

7.  Baldwin  v.  Seaboard  Air-Line  Philadelphia,  etc.,  R.  Co.,  30  Pa.  St. 
Ry.,  128  Ga.  567,  38  S.  E.  35,  13  234,  72  Am.  Dec.  698;  Philadelphia, 
L.R.A.(N.S.)  360  and  Dote.  etc.,  R.  Co.  v.  Anderson,  94  Pa.  St. 

8.  Pennsylvania  Co.  v.  Roy,  102  U.  351,  39  Am.  Rep.  787;  Great  Western 
S.  451,  26  U.S.  (L.  ed.)  141;  Birming-  R.  Co.  v.  Blake,  7  H.  &  N.  987,  31 
ham  Union  R.  Co.  v.  Hale,  90  Ala.  8,  L.  J.  Exch.  346,  8  Jur.  N.  S.  1013, 10 
8  So.  142,  24  A.  S.  R.  748  and  note;  W.  R.  388,  5  Eng.  Rul.  Cas.  430; 
Lewark  v.  Parkinson,  73  Kan.  553,  Readhead  v.  Midland  R.  Co,,  L.  R.  2 
85  Pac.  601,  5  L.R.A.(N.S.)  1069  Q.  B.  412,  36  L.  J.  Q.  B.  181,  L.  R. 
and  note;  McElroy  v.  Nashua,  etc.,  R.  4  Q.  B.  379,  38  L.  J.  Q.  B.  169,  5  Eng. 
Corp.,  4  Cash.  (Mass.)  400,  50  Am.  Rul.  Cas.  436. 

Dec.  794  and  note;  Woas  v.  St.  Louis      64  Am.  Dec.  521  note;  78  Am.  Dee. 

Transit  Co.,  198  Mo.  664,  96  S.  W.  514  note. 

1017,  8  Ann.  Cas.  584,  7  L.R.A.(N.S.)      9.  Shoemaker    v.    Kingsbury,  12 

231;  Curtis  v.  Rochester,  etc.,  R.  Co.,  Wall.  369,  20  U.  S.   (L.  ed.)  432; 

18  N.  Y.  534,  75  Am.  Dec.  258  and  Pennsylvania  Co.  v.  Rov,  102  U.  S. 

note;  Bissell  v.  New  York  Cent.  R.  451,  26  U.  S.  (L.  ed.)  i41;  Chicago, 

Co.,  25  N.  Y.  442,  82  Am.  Dec.  369;  etc.,  R.  Co.  v.  FUlsbury,  123  111.  9,  14 
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The  ground  iij)ori'  which  this  rule  is  placed  is  that  the  decree  of  Ciiri; 
required  is  not  Imsed  jilone  on  ihe  relation  of  ravi'ier  nnd  (ias.scn;j,er, 
but  is  in  part  measured  by  the  cousecjuences  which  tiow  from  the  want 
of  care  in  the  nto  of  dangdrous  ageiiciee,  and  hence  it  wi^at  sndl  high 
cnre  is  drnunHlcrl  in  respect  of  caTs.  triick?^.  en£;ines.  and  the  like.*** 
Tlie  rule  ie((uiring  highest  skill  and  care  in  t-arrying  passengers  ap- 
plies to  its  full  oxtx?nt.  not  only  to  steam  cars,  but  to  street  care  and 
vehicles  drawn  by  horses,  the  difference  being  in  the  Eoeans  ftXkd  in- 
struroentalities  used,  to  prevent  accident  by  reason  of  the  mode  rather 
than  to  the  degree  in  wlii<-]i  the  jirevontivo  iiieaTis  are  to  ho  employed. 
To  each  mrido  of  convex'aiice  must  he  applied  the  grt'atetit  degree  of 
skill,  cai'c.  anil  fori'-jolit  ,,1  which  ihcy  are  susce^jtible.'* 

619.  Roadbed,  Tracks,  Bridges,  etc,  GeaeraUy. — carrier  of  pa.s- 
senger.-^  upon  an  ordinary  road  is  not  responsible  for  its  condition,  as 
it  is  not  under  Iii?i  control  and  supervision.  A  diflercnt  rule,  liowcver, 
prevails  a-s  regards  a  railroad  corporation,  which  under  extraordinary 
grants  of  franchise  builds,  controls,  and  generally  has  the  exclosive 
use  of  its  roadbed  and  track.**  A  railroad  company  owes  tlie  public 
the  duty  of  a  very  liigii  degree  of  vigilance  and  care  in  the  structure, 
inspection,  repair  and  niaiuigement  of  its  roadbed,  track,  bridges, 
trestles,  fills  and  culverts,*"  and  failure  to  exercise  proper  care  in  tiiis 

N.  K.  •2-^,  :>  .\.  S.  R.  483;  burnish  v.  Kan.  .-J?,"),  1(!  V-.u-.  Cii?,  T)  A.  S.  R.  7.')4. 

Mi-ssuun  Pai-.   U.  Co.,  102  Mo.  438,  12.  Iiitciiuitiuiiut,  elc,  Railroad  Co. 

13  S.  W.  1041.  JJ  A.  S.  1{.  781;  Sar-  r.  liall.-rcn,  53  Tex.  46,  37  Ain..Bep. 

g:ent  V.  Si.  Luiiis,  i4c.,  R.  Co.,  114  JIo.  (44  aud  iiule. 

:t48.  21  S.  W.  SXi,  in  L.W.A.  400;  13.  Shoemaker  v.  Kinssbnrv,  12 
Woas  r.  SI.  Lnuis  Transit  Co.,  Ifl8  Wall.  M),  20  V.  S.  (L.  ed.)  4.^2; 
.\Io.  ()fi4.  S.  AY.  1017,  8  Ann.  Cas.  Gleeson  r.  Vir^Hiiift  Mitlland  R.  Co., 
.j84,  7  L.I£.A.(N.S.)  2:!1 :  Gardner  v.  140  U.  S.  43.-.,  11  S.  Cl.  859,  3;".  U.  S. 
Metropolitan  Si.  R.  Co.,  22.}  Mo.  389,  (L.  eil.)  AoH;  Columbus,  etc.,  R.  Co. 
122  S.  \V.  10(i8,  18  Ann.  CaP.  1106;  r.  Bridfres,  80  Ala.  448,  5  So.  S04.  11 
Taillon  r.  Mears,  29  Mont.  101,  74  Pao.  A.  S.  R.  'yS  and  note;  CoIorad<i.  etc., 
421,  1  Ann.  Cas.  613;  Kellv  r.  Man-  R.  Co.  v.  y\cOeor^e,  40  Colo.  l.-»,  102 
hattan  R.  Co.,  112  N,  Y.  443,  20  N.  E.  Pat-.  747.  133  A.  S.  H.  43,  17  Ann. 
383,  3  L.R.A.  74  and  note;  Mad  River,  Cas.  880  and  note:  Cliieas-i,  el.'..  It. 
etc,  R.  Co.  i:  Yiarhvv.  :>  (lliio  St.  ri41,  C<..  i-.  Flexunui,  103  111.  .".40,  42  Am. 
67  Am.  Dec.  312  and  note;  West  Mem-  Rep,  33:  Cliicaijo,  etc.,  R.  Co.  r.  Pills- 
phis  Packet  Co.  v.  White,  99  Tenn.  burv,  123  111.  9,  14  N.  K.  22,  A.  S. 
2.56,  41  S.  AY.  583,  38  L.R.A.  427:  R.  483;  Illinois  Cent.  R.  Co.  v.  Beebe, 
Corin.v  r.  Chieafro.  etc.,  R.  Co.,  DC  174  III.  13,  TiO  N.  E.  1010,  00  A.  S.  R. 
Wis.  243,  70  N.  W.  486,  38  L.R.A.  419.  2.-)3,  43  L.R.A.  210;  Louisville.  vU:.  R. 

82  Am.  Dee.  295  note;  2  L.R.A.  80  Co.  r.  Snvder,  117  Ind.  4.3,'»,  20  X.  E, 

note;  4  L.R.A.{N.S.)  122  note.    Gen-  284.  10  A.  S.  R.  00.  3  I..H.A.  434; 

erally  as  lo  Ihe  d<'i;i'fe  of  i-nvf  in [ini-i'd  Oliio  Valley  R.  ('n.  >■.  \\';itson,  03  Ky. 

of  a  earvier  of  passent::ei-s,  >ee  sn/ira.  I'hi-i.  21   S.  W.  244.  4a  A,  S.  If.  211 

par.  ■')86.  and   n..le.  19   L.K.A.   :!HI  ;uul  note; 

10.  Sai^eut  V.  St.  Louis,  etc.,  R.  Cliesajieiike,  etc.,  R.  Co.  r.  liiirke,  147 
Co.,  114  Mo.  348,  21  S.  W.  823,  19  Kv.  094.  14.*  S.  W.  370.  Ann.  Cas. 
L.R.A.  460.  1913D  208  and  note;  Jackson  v.  Nat- 

11.  Topeka  City  R.  Co.  v.  Higgs,  38  ^lex,  ettt;,  It  Co.,  114  Ik,  063?,  9B  W. 
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I'espect  will  subject  the  carrier  to  liability  for  injuries  occasioned  to 
passengei^  thereby.**  A  latent  defect  in  a  roadway,  such  as  will  ex- 
cuse a  carrier  from  liability,  must  be  such  as  no  reasonable  degree  of 
human  skill  and  foresight  could  guard  against.**  The  neglect  of  the 
carrier  may  in  some  cases  be  so  gross  as  to  authorize  a  recovery  of  ex- 
emplary damages  by  the  person  injured."  A  railroad  company,  in 
constructing  its  road  and  works,  is  bound  to  bring  to  their  execution 
the  engineering  knowledge  and  skill  ordinarily  known  and  practiced 
in  such  works,  and  these  should  be  so  cons^ucted  as  to  avoid  such 
•  dangers  as  could  be  reasonably  foreseen  or  ascertained  by  competent 
and  skilful  engineers  as  liable  to  result  from  rainfalls  and  freshets  in- 
cident to  that  particular  section  of  country  through  which  they  are 
constructed.  Dangers  which  might  reasonably  be  expected  to  occur 
from  these  sources,  though  rarely,  should  be  guarded  against."  ■  Thwa 
for  instance  the  company  is  bound  to  prevent  a  landslide,  in  a  cut 
made  by  it,  which  ordinary  skill  would  enable  engineers  to  foresee,  and 


701,  108  A.  S.  R.  366  and  note,  70  E.  Co.  v.  Hill,  90  Ala.  71,  8  So.  90,  U 

L.R.A.  294;  Knight  v.  Portland,  etc.,  A.  S.  R.  764  and  note,  9  L.R.A.  442; 

R.  Co.,  56  Me.  234,  96  Am.  Dec.  449;  Wisconsin  Cent.  R.  Co.  v.  Ross,  142 

MeEIroy  ti.  Nashua,  etc.,  R.  Corp.,  4  111.  9,  31  N.  E.  412,  34  A.  S.  R.  49  and 

Cush.  (Mass.)  400,  50  Am.  Dec.  794  note;  Illinois  Cent.  R.  Co.  v.  Beebe, 

and  note;  Schopman  v.  Boston,  etc.,  174  III.  13,  50  N.  E.  1019,  66  A.  S.  R. 

R.  Co.,  9  Cush.  (Mass.)  24,  55  Am.  253,  43  L.R.A.  210;  Libby  v.  Maine 

Dec.  41 ;  Sawin  v.  Connecticut  Val.  Cent.  R.  Co.,  85  Me.  34,  26  Atl.  943, 

St.  R.  Co.,  213  Mass.  103,  99  N.  E.  20  L.R.A.  812;  Pennaylvania  R.  Co.  v. 

952,  43  L.R.A.(N.S.)   72  and  hote;  Aspell,  23  Pa.  St.  147,  62  Am.  Dec. 

Rosenbaum  v.  St.  Paul,  etc.,  R.  Co.,  323  and  note;  International,  etc.,  Rail- 

ns  Minn.  173,  36  N.  W.  447,  8  A.  S.  road  Co.  v.  Halloren,  53  Tex.  46,  37 

R.  653;  Furnish  v.  Missouri  Pac.  R.  Am.  Rep.  744  and  note;  Taylor,  etc., 

Co.,  102  Mo.  438,  13  S.  W.  1044,  22  R.  Co.  v.  Taylor,  79  Tex.  104, 14  S.  W. 

A.  S.  R.  781  and  note;  O'Gara  v.  St.  918,  23  A.  S.  R.  316  and  note;  Roanoke 

Louis  Transit  Co.,  204  Mo.  724,  103  R.,  etc.,  Co.  v.  Sterrett,  108  Va.  533, 

S.  W.  54,  11  Ann.  Cas.  850,  12  L.R.A.  62  S.  E.  385,  128  A.  S.  R.  971  and 

(N.S.)  840  and  note:  Bissell  v.  New  note,  19  L.R.A.(N.S.)  316. 

York  Cent.  R.  Co.,  25  N.  Y.  442,  82  15.  Palmer  v.  Delaware,  etc..  Canal 

Am.  Dec.  369;  Kelly  v.  Manhattan  R.  Co.,  120  N.  Y.  170,  24  N.  E.  302,  17 

Co.,  112  N.  Y.  443,  20  N.  E.  383,  3  A.  S.  R.  629  and  note. 

L.R.A.  74  and  note;  Birmingham  v.  16.  Alabama  G.  S.  R.  Co.  v.  Hill. 

Rochester  City,  etc.,  R.  Co.,  137  N.  90  Ala.  71,  8  So.  90,  24  A.  S.  R.  764, 

Y.  13,  32  N.  E.  995,  18  L.R.A.  764;  9  L.R.A.  442.    See  also  infra,  par. 

Sullivan  v.  Philadelphia,  etc.,  R.  Co.,  741-743. 

30  Pa.  St.  234,  72  Am.  Dec.  698  and  17.  Columbus,  etc.,  R.  Co.  v.  Bridges, 

note;  Davis  v.  Chicago,  etc.,  R.  Co.,  86  Ala.  448,  5  So.  864,  11  A.  S.  R.  58 

93  Wis.  470,  67  N.  W.  16,  1132,  57  and  note;  Libby  v.  Maine  Cent.  R.  Co., 

A.  S.  R.  935,  33  L.R.A.  654.  85  Me.  34,  26  Atl.  943,  20  L.R.A.  812; 

64  Am.  Dec.  523  note;  78  Am.  Dee.  Pittsburg,  etc.,  R.  Co.  v.  Gilleland,  56 

514  note.  Pa.  St.  445,  94  Am.  Dee.  97;  Inter- 

14.  GleQson  v.  Virginia  Midland  R.  national,  etc..  Railroad  Co.  r.  Hallor- 

Co.,  140  U.  S.  435,  11  S.  Ct.  8;)9,  35  en,  53  Tex.  46,  37  Am.  Rep.  744  and 

U.  S.  (L.  ed.)  458;  Alabama  G.  S.  note. 
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is  liable  for  accidents  occurring  therefrom.**  Where  a  passenger  is 
injured  by  an  accident  caused  by  the  washing  away  of  an  embank- 
ment, the  carrier  is  not  relieved  from  liability,  dthough  the  embank- 
ment was  constructed  by  a  competent  engineer,  and  the  washing  away 
wag  the  result  of  an  unprecedented  storm,  provided  the  provision  for 
drainage  at  the  point  in  question  was  defective."  The  duty  of  the 
carrier  is  not  discharged  by  trusting  to  the  reputation  of  the  manufac- 
turers and  the  external  appearance  of  materials  used  in  the  construc- 
tion and  maintenance  of  its  bridges,*®  and  a  railroad  company  will  be 
held  responsible  for  the  injury  to  a  passenger  resulting  from  the  col- 
lapfte  of  one  of  its  bridges,  unless  it  can  show  that  the  bridge  was  as 
safe  as  the  highest  degree  of  practical  care  and  skill  could  make  a 
bridge  of  that  class,  and,  in  case  of  a  defect  latent  in  the  materials, 
then  that  the  materials  were  thoroughly  tested  before  being  put  in 
position.*  A  railroad  company  is  not,  however,  bound  absolutely  to 
furnish  a  vehicle  roadworthy,  or  to  guarantee  against  defects  in  the 
materials  of  which  it  is  constructed  which  could  not  have  been  de- 
tected by  the  most  careful  examination,'  and  it  will  not  be  held  guilty 
of  such  culpable  negligence  as  to  make  it  liable  in  damages  if  it  fail 
to  provide  against  such  extraordinary  and  unprecedented  storms, 
floods,  or  other  inevitable  casualties  caused  by  the  hidden  forces  of 
nature,  unknown  to  common  experience,  and  which  could  not  have 
been  reasonably  anticipated  by  that  degree  of  engineering  skill  and  ex- 
perience required  in  tiie  prudent  construction  of  a  railroad.*  So,  also, 
while  a  railroad  company  must  use  the  utmost  care  consistent  with 
the  nature  and  extent  of  its  business  in  providing  a  proper  switch, 
it  is  not  responsible  for  hidden  defects  which  could  not  have  been 
discovered  by  the  most  careful  inspection.*  A  street  railway  company 
is  not  liable  for  injury  to  a  passenger  caused  by  iron  falling  from  a 
canal  bridge  belonging  to  the  state  and  over  which  the  railroad  com- 
pany has  no  control  but  which  it  is  necessary  to  cross  on  its  route,  if 
the  company  has  not  been  guilty  of  negligence  in  failing  to  discover 
the  defect.' 

18.  Gleeson  v.  Virginia  Midland  R.  2.  McPadden  v.  New  York  Cent.  R. 
Co.,  140  U.  S.  435,  11  S.  a.  859,  35  Co.,  44  N.  Y,  478,  4  Am.  Rep.  705. 

r.  S.  (L.  ed.)  458.  3.  Columbus,  etc.,  R.  Co.  v.  Bridges, 

17  Ann.  Cas.  884  note.  86  Ala.  448,  5  So.  864,  11  A.  S.  R. 

19.  Pliiladelphia,  etc.,  R.  Co.  v.  58  and  note;  Libby  v.  Maine  Cent.  R. 
Anderson,  94  Pa.  St.  351,  39  Am.  Rep.  Co.,  85  Me.  34,  26  All.  943,  20  L.R.A. 
787.  812  and  note;  International,  etc.,  RaiU 

20.  Louisville,  etc.,  R.  Co.  v.  Sny-  road  Co.  v.  Halloren,  53  Tei.  46,  37 
der,  117  Ind.  435,  20  N.  E.  284,  10  A.  Am.  Rep.  744  and  note. 

S.  R.  60,  3  L.R.A,  434.  4.  93  Am.  Dec.  106  note. 

66  LJI.A.  150  note.  5.  Birmingham  v.  Rochester  City, 

1.  Jackson  r.  Natchez,  etc.,  R.  Co.,  etc.,  R.  Co.,  137  N.  Y.  13,  32  N.  fi.  995^ 

114  La.  981,  38  So.  701,  108  A.  S.  R.  18  L.R.A.  764. 

366,  70  L.R.A.  294. 
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620.  Inspection  of  Road. — In  order  that  a  railway  company  may  be 
assured  that  its  line  is  in  a  reasonably  safe  condition,  the  duty  de- 
volves upon  it  of  causing  as  frequent  inspection  of  its  roadbed  and 
track  as  can  be  done  consistently  with  the  conduct  of  its  busine^.  A 
neglect  of  such  duty  renders  the  company  liable  to  any  one  injured 
by  reason  of  any  defect  which  might  have  been  discovered  by  such 
inspection  Moreover,  under  circumstances  of  more  than  ordinary 
peril,  as  in  case  of  violent  storms,  the  company  should  inspect  its  lines 
with  more  than  ordinary  promptitude,  particularly  those  portions 
which  are  the  most  liable  to  injury  by  storm  or  flood.  The  greater 
the  peril,  the  greater  the  vigilance  demanded.  The  authorities  cer- 
tainly go  to  this  extent.  Some  impose  a  more  stringent  rule,  holding 
that  inspection  should  be  made  both  during  and  after  extraordinary 
storms  in  order  to  prevent  accidents.'  So  also  the  duty  of  the  carrier 
to  inspect  its  bridges  continues  during  their  use,  requiring  a  test  from 
time  to  time  to  ascertain  whether  they  are  being  impaired  by  use  or 
exposure  to  the  elements." 

621.  Obstructions  on  Track. — It  is  the  duty  of  a  railroad  or  street 
car  company  to  exercise  a  high  degree  of  care  to  keep  its  track  free 
from  dangerous  obstructions  of  every  sort,  so  that  its  cars  may  pass 
safely;  and,  if  a  passenger  is  injured  by  reason  of  any  such  obstruc- 
tion along  the  line  of  its  road,  the  burden  is  upon  it  to  prove  that 
the  accident  was  the  result  of  the  passenger's  own  negligence,  or  that 
the  most  thorough  and  perfect  diligence  could  not  have  foreseen 
and  prevented  the  injury.  Neither  can  the  company  relieve  itself 
from  liability  as  to  the  condition  and  construction  of  its  road  by  con- 
fiding duties  which  it  owes  to  passengers  to  other  bands,  whether  in- 
dependent contractors  or  not.'  Although  it  may  not  be  obligatory 
upon  a  railroad  company  in  the  absence  of  legislative  enactment  to 
fence  in  the  road  so  as  to  exclude  cattle,^*  it  is  incumbent  upon  it  to 
use  all  practicable  means  to  prevent  the  pos^bility  of  obstruction  from 
the  straying  of  cattle  onto  the  track  as  well  as  from  any  other  cause.'' 

6.  Libby  v.  Maine  Cent.  E.  Co.,  85  S.  326,  15  S.  Ct.  843,  39  U.  S.  (L. 

Me.  34,  26  Atl.  943,  20  L.R.A.  812;  ed.)  1003;  O'Gara  v.  St,  Louis  Tran- 

Furnish  v.  Missouri  Pac.  R.  Co.,  102  sit  Co.,  204  Mo.  724,  103  S.  W.  54,  11 

Mo.  438,  13  S.  W.  1044,  22  A.  S.  R.  Ann.  Cas.  850,  12  L.R.A.{N.S.)  840 


7.  Libby  v.  Maine  Cent.  R.  Co.,  85  Cent,  etc.,  R.  Co.,  39  W.  Va.  86.  19 
Me.  34,  26  AU.  943,  20  L.R.A.  812.       S.  E.  571,  24  L.R.A.  50. 

8.  Louisville^  etc.,  R.  Co.  v.  Snider,  64  Am.  Dee.  523  note;  66  L.R.A. 
117  Ind.  435,  20  N.  E.  284, 10  A.  S.  R.  150  note. 

60,  3  L.R.A.  434;  Jaekson  v.  Natchez,  10.  See  generally,  Fences.  See  also 
«tc.,  R.  Co.,  114  La.  981,  38  So.  701.  ANiiiALS,  vol.  1,  p.  1171  et  seq.  1179, 
108  A.  S.  R.  366,  70  L.R.A.  294.  as  to  the  liability  for  injury  to  ani- 

9.  Shoemaker    t-.    Kingsbury,    12  mats. 

Wall.  369,  20  U.  S.  (L.  ed.)  432;  11.  Shoemaker  v.  Kingsbury,  12 
Union  Pae.  R.  Co.  v.  HarriH,  158  U.  Wall.  369,  20  U.  S.  (L.  ed.)  432;  Sol- 
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So  also  a  railroad  company  is  bound  to  see  that  the  cars  which  it  uses 
on  side  tracks  are  secured  in  place  so  that  they  will  not  come  upon  the 
track  to  overthrow  any  train  that  may  come  along.i*  A  street  car 
company  cannot  escape  liability  for  the  injury  of  a  passenger  through 
derailment  of  a  car  because  the  car  was  derailed  by  a  brick  placed  on 
the  track  by  a  stranger,  if,  by  the  exercise  of  the  high  degree  of  care 
and  diligence  which  such  corporations  must  exercise  towards  their  pas- 
sengers, the  motorman  could  have  seen  the  brick  in  time  to  avoid  run- 
ning upon  it.^'  For  a  railway  company  carrying  passengers  to  show 
merely  that  a  collision  resulted  from  some  obstruction  of  the  track, 
caused  by  an  agency  over  which  it  had  no  control,  is  not  enough  to 
excuse  it  from  responsibility  for  a  collision.  It  must  go  further,  and 
show  that  it  could  not,  by  the  highest  degree  of  care  and  diligence 
consistent  with  the  practical  operation  of  its  railway,  have  discovered 
and  removed  the  obstruction  prior  to  the  time  it  operated  its  cars  over 
the  track.** 

622.  Distance  between  Tracks;  Structures  near  Track. — A  street 
railway  company  is  negligent  in  maintaining  the  tracks  used  by  cars 
running  in  opposite  directions  so  close  together  as  to  bring  passing 
cars  within  a  few  inches  of  each  other  without  taking  any  precautions 

to  prevent  injury  to  passengers  who,  because  of  the  crowded  condi- 
tion of  the  cars,  may  project  some  portion  of  the  body  beyond  the 
sides  of  the  cars.'*  Also  the  authorities  all  agree  that  it  is  negligence 
for  a  street  railway  company  to  permit  permanent  obsrtructions  to 
stand  so  near  its  tracks  that  passengers  getting  off  or  on  its  cars,  or 
riding  thereon,  are  in  danger  of  coming  in  contact  therewith;  and 
it  is  generally  considered  a  question  for  the  jury  as  to  whether  a 
given  obstruction  is  so  situated.'*  This  rule  has  been  applied  in  the 
case  of  trolley  poles  placed  near  the  track  of  a  street  car  company," 
to  the  leaving  or  allowing  others  to  leave  cars  standing  on  a  side 
track  or  switch,'*  and  to  the  construction  of  a  freight  platform  by  the 

livan  V.  Philadelphia,  etc.,  R.  Co.,  30  Summers  v.  Crescent  City  R.  Co.,  34 

Pa.  St.  234,  72  Am.  Dec.  698  and  note.  La.  Ann.  139,  44  Am.  Rep.  419. 

12.  Union  Pac.  R.  Co.  v.  Harris,  158  16.  Cameron  v.  Lewiston,  etc.,  St. 
U.  S.  326,  15  S.  Ct.  843.  39  U.  S.  (L.  R.  Co.,  103  Me.  482,  70  Atl.  534,  125 
ed.  1003.  A.  S.  R.  315,  18  L.R.A.(N.S.)  497. 

13.  O'Gara  v.  St.  Louis  Transit  Co.,  And  see  Bridges  v.  Jackson  Pileetric 
204  Mo.  724, 103  S.  W.  54, 11  Ann.  Cas.  R.,  etc.,  Co.,  86  Miss.  584,  38  So.  788, 
850,  12  L.R.A.(N.S.)  840  and  note.  4  Ann.  Caa.  662. 

14.  Walters  v.  Seattle,  etc.,  R.  Co.,  17.  Cameron  v.  Lewiston,  etc.,  St. 
48  Wash.  233,  93  Pac.  419,  24  L.R.A.  R.  Co.,  103  Me.  482,  70  Atl.  534,  125 
(N.S.)  788.  A.  S.  R.  315,  18  L.R.A.(N.S.)  497; 

15.  Georgetown,  etc.,  R.  Co.  v.  Elliott  r.  Newport  St.  R.  Co.,  18  R.  I. 
Smith,  25  App.  Cas.  (D.  C.)  259,  5  707,  28  Atl.  338,  31  Atl.  694,  23  L.R.A. 
L.RA.(N.S.)  274  and  note;  La  Barge  208. 

V.  Union  Electric  Co.,  138  la.  691, 116  18.  Farlow  v.  Kelly,  108  U.  S.  288, 

N.  W.  816,  19  L.R.A.(N.S.)   213;  2  S.  Ct.  555,  27  U.  S.  (L.  ed.)  726; 
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carrier  so  near  its  track  that  freight  thereon  may  come  in  contact  with 
the  elbow  of  a  passenger  resting  for  comfort  on  the  sill  of  a  car  window 
and  protruding  but  slightly.'*  So  also  it  has  been  held  to  be  a  ques- 
tion for  the  jury  whether  a  carrier  is  negligent  in  placing  its  tracks 
so  near  an  obstruction,  such  as  telegraph  poles  along  the  street,  the 
superstructure  of  a  bridge,  etc.,  that  its  passengers  are  in  danger  of 
coming  in  contact  with  such  obstruction.*'  There  is  authority,  how- 
ever, to  the  effect  that  a  carrier,  acting  as  a  prudent  and  careful  person, 
with  a  proper  regard  for  human  safety,  cannot  be  held  as  an  insurer 
against  all  possible  accidents  happening  to  its  passengers  in  conse- 
quence of  boarding  its  trains  at  unusual  places  while  in  motion,  and 
coming  in  contact  with  objects  near  the  railway  track,  rightfully 
placed  there  for  the  purpose  of  operating  its  line  of  railroad.* 
A  street  railway  company  which  permits  cars  of  another  company 
to  be  run  over  its  tracks  under  a  mere  traffic  furangement  is  not 
liable  for  the  death  of  a  passenger  of  the  latter  company  caused  by 
collision  with  a  tree  beside  the  track,  although  it  laid  its  tracks  so 
close  to  a  line  of  standing  trees  that  faulty  construction  of  a  car  or 
negligent  management  might  bring  a  passenger  into  collision 
with  them,  if,  by  the  exercise  of  care,  they  could  be  passed  in 
safety.* 

623.  Liability  of  Carrier  Using  Road  of  Another. — It  has  often  been 
held  that  it  is  the  duty  of  a  railroad  company  to  see  that  the  road 
which  it  uses  for  transportation  is  safe  and  in  good  repair,  whether 
such  road  is  owned  by  it  or  not.  If  it  uses  the  track  of  another  com- 
pany for  such  purpose,  it  is  liable  for  damages  to  passengers  by  reason 
of  defects  in  the  road  of  such  other  company  so  used  by  it.'  If  a  rail- 
road company  is  using  tracks  of  another,  and  the  dangerous  character 
of  such  tracks  might  have  been  discovered  by  the  exercise  of  due 
care,  it  will  be  liable  for  an  accident  occasioned  thereby  and  resulting 

Georgia  Pac,  R.  Co,  v.  Underwood,  90  35  Wash.  221,  77  Pac.  204,  66  L.R.A. 
Ala.  49,  8  So.  116,  24  A.  S.  R.  756;  804. 

Chicago,  etc.,  B.  Co.  v.  Pondrom,  51  1.  Allen  v.  Northern  Pac.  R.  Co., 
lU.  333,  2  Am.  Rep.  306;  Clerc  «.  35  Wash.  221,  77  Pac.  204,  66  Ljl.A. 
Morgan's  Louisiana,  etc.,  R.,  etc.,  Co.,  804. 

107  La.  370,  31  So.  886,  90  A.  S.  R.  2.  Siaa  v.  Rochester  R.  Co.,  169  N. 
319.  But  see  Louisville,  etc.,  R.  Co.  v.  Y.  118,  62  N.  E.  132,  56  L.RA.  850. 
Sickings,  5  Bush.  (Ky.)  1,  96  Am.  3.  Wisconsin  Cent.  R.  Co.  v.  Ross, 
Dec.  320,  holding  that  the  carrier  is  142  lU.  9,  31  N.  E.  412,  34  A.  S.  R. 
not  liable  where  a  car  is  left  on  a  49  and  note;  Readhead  v.  Midland  R. 
switch  for  the  use  of  another  person  Co.,  L.  R.  2  Q.  B.  412,  36  L.  J.  Q. 
unless  some  kind  of  an  agency  is  es-  B.  181,  L.  R.  4  Q.  B.  379,  38  L.  J.  Q. 
tablished  for  the  carrier  on  the  part  B.  169,  5  Eng.  Rul.  Cas.  436;  Great 
of  such  other  person.  Western  R.  Co.  v.  Blake,  7  H.  ft  N. 

19.  Kird  v.  New  Orleans,  etc,  R.  987,  31  L.  J.  Exch.  346,  8  Jur.  N.  S. 
Co.,  109  La.  525,  33  So.  587,  94  A.  S.  1013,  10  W.  R.  388,  5  Eng.  Rul.  Cas. 


R.  452,  60  L.R.A.  727. 
20.  Allen  v.  Northern  Pac.  R.  Co., 
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in  the  injury  of  a  pa&^enger,  whether  the  defect  was  in  the  original 
construction  of  the  road  or  was  due  to  the  failure  of  the  owner  to- 
make  repairs,  or  however  otherwise  it  may  have  been  caused.*  One 
railroad  compuny  by  merely  permitting  another  to  use  its  road  is  not 
obliged  to  put  such  road  in  repair,  or  to  make  any  changes  whatever 
in  the  arrangements  of  the  road,  or  alterations  in  the  road  itself.  It 
does  not  a^ume  the  duty  to  passengers  of  another  railroad  company 
merely  by  giving  the  latter  permission  to  use  its  road ;  nor,  it  seems,  by 
contracting  to  make  its  road  safe  for  such  passengers.  The  remedy 
of  a  passenger  injured  is  against  the  company  with  which  he  con- 
tracted." A  railroad  company  also  is  liable  for  injur}'  to  a  passenger 
by  the  misplacement  of  a  switch  constituting  part  of  ite  road,  through 
the  negligence  of  the  servant  of  another  company  connecting  with  such 
road,  by  whom  such  switch  is  provided  * 

624.  Vehicles  and  Appliances  Generally. — Among  the  duties  rest- 
ing on  a  carrier  of  passengers  is  the  important  one  of  providing  vehi- 
cles adequate,  that  is  sufficiently  secure  as  to  strength  and  other  requi- 
sitesj  for  the  safe  conveyance  of  passengers.*    This  obligation  extends 


4.  Littlejohn  v.  Fitchbuig  R.  Co., 
148  Mass.  478,  20  N.  E.  103,  2  L.R.A. 
502. 

5.  Murch  V.  Concord  R.  Corp.,  29 
N.  H.  9,  61  Am.  Bee.  631. 

6.  McElroy  v.  Nashua,  etc.,  R.  Co., 

4  Cush.  (Mass.)  400,  50  Am.  Dec.  794 
and  Dote. 

7.  Shoemaker  v.  Kingsbury,  12 
Wall.  369,  20  U.  S.  (L.  ed.)  432; 
Pennsylvania  Co.  v.  Rov,  102  U.  S. 
451,  26  U.  S.  (L.  ed.)  i41;  Irwin  v. 
Louisville,  etc.,  R.  Co.,  161  Ala.  489, 
50  So.  62,  135  A.  S.  R.  153,  18  Ann. 
Cas.  772;  Grimtb  v.  Cave,  22  Cal.  534. 
83  Am.  Dec.  82;  Treadwell  v.  Whittier, 
80  Cal.  574,  22  Pac.  266,  13  A.  S.  R. 
175,  5  L,R.A.  498;  Murray  v.  Lehigh 
VaUey  R.  Co.,  66  Conn.  512,  34  All. 
506,  32  L.R.A.  539;  Chicago,  etc.,  R. 
Co.  V.  George,  19  111.  510,  71  Am.  Dec 
239;  Chicago,  etc.,  R.  Co.  v.  Flexman, 
103  lU.  546,  42  Am.  Rep.  33;  Chicago, 
etc.,  R.  Co.  V.  Pillsbury,  123  111.  9,  14 
N.  E.  22,  5  A.  S.  R.  483 ;  Lewark  v. 
Parkinson,  73  Kan.  553,  85  Pac.  601, 

5  L.RA.(N.S.)  1069  and  note;  Mor- 
gan V.  Qiesapeake,  etc.,  R.  Co.,  127 
Ky.  433, 105  S.  W.  961,  16  Ann.  Cas. 
608,  15  LJt.A.(N.S.)  790;  Adams  i-. 
LouisviDe,  etc.,  R.  Co.,  134  Ky.  620, 
121  S.  W.  419,  135  A.  S.  R.  425,  21 
Ann.  Cas.  321;  Sehopman  v.  Boston, 
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etc.,  R.  Corp.,  9  Cush.  (Mass.)  24,  55 
Am.  Dec.  41;  Simmons  v.  New  Bed- 
ford, etc.,  Steamboat  Co.,  97  Mass.  361,. 
93  Am.  Dec.  99  and  note;  Kuhlen  v. 
Boston,  etc.,  St.  R.  Co.,  193  Mass.  341. 
79  N.  E.  815,  118  A.  S.  R.  516,  7 
L.R.A.{N.S.)  729;  Furnish  v.  Missouri 
Pac.  R.  Co.,  102  Mo,  438,  13  S.  W. 
1044,  22  A.  S.  R.  781  and  note;  Och 
V.  Missouri,  etc.,  R.  Co.,  130  Mo.  27,. 
31  S.  \V.  962,  36  L.R,A.  442;  Gardner 
r.  Metropolitan  St.  R.  Co.,  223  Mo. 
.^89.  122  S.  W.  1068,  18  Ann.  Cas. 
1166;  Haver  v.  Central  R.  Co.,  62  N. 
J.  L.  282,  41  Atl.  916,  72  A.  S.  R.  647,. 
43  L.R.A.  84;  Hegeman  v.  Western  R. 
Corp.,  13  N.  Y.  9,  64  Am.  Dec.  517 
and  note;  Curtis  v.  Rochester,  etc.,  R. 
Co.,  18  N".  Y.  534,  75  Am.  Dec.  258 
and  note;  Budd  v.  United  Carriage 
Co.,  25  Ore.  314,  35  Pac.  660,  27 
L.R.A.  279;  Laing  v.  Colder,  8  Pa.  St. 
479,  49  Am.  Dec.  533;  Sullivan  v. 
Philadelphia,  etc.,  R.  Co.,  30  Pa.  St. 
234,  72  Am.  Dec.  698  and  note;  Phil- 
adelphia, etc.,  R.  Co.  0,  Anderson,  94 
Pa.  St.  351,  39  Am.  Rep.  787;  Inter- 
national, etc.,  R.  Co.  V.  Welch,  86  Ter» 
203,  24  S.  W.  390,  40  A.  S.  R.  829; 
Hadley  «.  Cross,  34  Vt.  586,  80  Am. 
Dec.  699;  Great  Western  R.  Co.  «. 
Blake,  7  H.  &  N.  987,  31  L.  J.  Exch. 
.340,  8  Jur.  N.  S.  1013, 10  W.  R.  388, 
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to  every  species  of  appliance  belonging  to  the  carrier  and  used  by  it 
in  the  business  in  which  it  is  engaged,^  and  for  the  slightest  negligence 
or  fault  in  this  regard,  from  which  injury  results  to  the  passenger,  the 
carrier  is  liable  in  damages.*  Nothing  can  exempt  the  carrier  from  its 
responsibility  to  provide  a  safe  and  secure  carriage  for  the  transporta- 
tion of  its  passengers  but  the  existence  of  some  latent  defect  which  no 
reasonable  degree  of  human  skill  and  foresight  could  guard  against,** 
and  some  cases  apparently  decline  to  make  an  reception  even  in  such 
cases,  thus  practically  making  the  carrier  an  insurer  against  defects 
in  its  vehicles  or  appliances.**  The  failure  to  equip  a  train  with  the 
tools  usually  carried  by  trains  for  emergency  use  in  case  of  a  wreck 
is  negligence;  and  where,  for  want  of  such  tool,  a  passenger  is  not 
rescued  as  promptly  as  would  otherwise  have  been  practicable  from 
his  position  in  the  debris  of  a  wreck,  the  railroad  company  will  be 
held  responsible  in  damages  for  such  additional  sufferings,  regardless 
of  whether  the  wreck  itself  was  or  was  not  caused  by  its  negligence.*' 
The  inspection  of  the  boilers,  etc.,  of  a  vessel  employed  in  the  car- 
riage of  passengers,  and  the  certificate  of  the  inspector  showing  that 
they  answer  the  requirements  of  acts  of  Congress,  do  not  per  se  consti- 
tute a  defense  to  an  action  for  an  injury  to  a  passenger.  Such  acta 
of  Congress  do  not  impair  the  common-law  right  of  action  by  persons 
thus  injured  through  the  uuskilfulness  or  negUgence  of  the  owner  or 
master  of  a  vessel.*'  The  duty  of  the  carrier  to  furnish  a  passenger 
with  sufficient  and  suitable  accommodations  and  conveniences  on  its 


5  Eng.  Rul.  Cas.  430;  Readhead  v.  Mid-  L.R.A.  86  note;  22  L.R.A.(N.S.)  313 

land  R.  Co.,  L.  R.  2  Q.  B.  412,  36  L.  note;  27  L.R.A.(N.S.)  253  note. 

J.  Q.  B.  181,  L.  R.  4  Q.  B.  379,  38  L.  9.  Pennsylvania  Co.  v.  Roy,  102  U. 

J.  Q.  B.  169,  5  Eng.  Rul.  Cas.  436.  S.  451,  26  U.  S.  (L.  ed.)  141;  Galena, 

118  A.  S.  R.  469  note.  etc.,  R.  Co.  v.  Fay,  16  111.  558,  63  Am. 

8.  Birmingham  Union  R.  Co.  v.  Hale,  Dee.  323  and  note;  Furnish  v.  Missouri 
90  Ala.  8,  8  So.  142,  24  A.  S.  R.  748  Pac.  R.  Co.,  102  Mo.  438,  13  S.  W. 
and  note;  Irwin  v.  LouisvQIe,  etc.,  1044,  22  A.  S.  R.  781;  Kelly  v.  Man- 
It.  Co.,  161  Ala.  489,  50  So.  62,  135  hattan  R.  Co.,  112  N.  Y.  443,  20  N. 
A.  S.  R.  153, 18  Ann.  Cas.  772;  Mor-  E.  383,  3  L.R.A.  74  and  note, 
gan  V.  Chesapeake,  etc.,  R.  Co.,  127  18  L.R.A.(N.S.)  241  note. 
Ky.  433,  105  S.  W.  961,  16  Ann,  Cas.  10.  Morgan  v.  Chesapeake,  etc.,  R. 
608,  15  L.R.A.(N.S.)  790;  Lobdell  v.  Co.,  127  Ky.  433,  105  S.  W.  961,  16 
Bullitt,  13  La.  348,  33  Am.  Dec.  567;  Ann.  Cas.  608,  15  L.R.A.(N.S.)  790; 
Stockton  V.  Frey,  4  Gill  (Md.)  406,  45  Curtis  v.  Rochester,  etc.,  R.  Co.,  18 
Am.  Dec.  138;  Adduce  v.  Boston  El.  N.  Y.  534,  75  Am.  Dec.  258  and  note. 
R.  Co.,  215  Mass.  336,  102  N.  E.  315,  64  Am.  Dec.  521,  522  note. 
45  L.R.A.(N.S.)  969  and  note;  Worms-  11.  See  infra,  par.  628. 
dorf  V.  Detroit  City  R.  Co.,  75  Mich.  12.  Jackson  v.  Natchez,  etc.,  R.  Co., 
472,  42  N.  W.  1000,  13  A.  S.  R.  453;  114  La.  981,  38  So.  701, 108  A.  S.  R. 
Farish  V.  Reigle,  11  Grat.  (Va.)  697,  366,  70  L.R.A.  294. 
62  Am.  Dec.  666.  13.  Swarthout  v.  New  Jersey  Steam- 

43  Am.  Dec.  362  note;  64  Am.  Dec.  boat  Co.,  48  N.  Y.  209,  8  Am.  Rep. 

522  noU;  92  Am.  Dec.  328  note;  2  541. 
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vehicles  is  treated  elsewhere  in  this  title,'*  as  is  the  presumption  of 
negligence  in  the  case  of  an  accident  occurring  through  some  defect 
in  the  vehicle  or  apparatus  of  the  eaiTier.*' 

625.  Test  as  to  Sufficiency. — The  matter  of  negligence  in  regard 
to  vehicles  and  appliances  of  the  carrier  is  for  the  jurj-,  and  should 
be  considered  with  reference  to  the  nature  of  the  transportation  which 
the  carrier  has  undertaken  to  afford,  and  the  amount  and  character 
of  its  business.  If  the  means  of  transportation  are  adapted  to  the 
reasonably  safe  carriage  of  passengers  upon  that  particxilar  kind  of 
conveyance,  and  the  carrier  exercises  the  utmost  skill  in  the  use  of  such 
means,  it  will  be  held  to  have  discharged  its  legal  obligations.^*  Thus 
a  passenger  on  a  freight  train  cannot  require  all  the  conveniences 
and  safeguards  against  danger  that  he  may  demand  upon  trains  de- 
voted to  passenger  service.  But  he  has  a  right  to  demand  such  safe- 
guards and  conveniences  as  are  usually  found  upon  such  trains.*' 
The  carrier  is  required  to  provide  vehicles  and  appliances  such  as  are 
of  the  most  approved  type  in  general  use  by  others  engaged  in  a  simi- 
lar occupation.*^  Tlie  use  of  appliances  in  universal  or  common  use 
for  the  same  purp<^  is  not  negligence.*'  Nor  can  it  be  said  that  the 
mode  of  construction  of  a  carrier's  vehicle  is  defective,  or  not  reason- 
ably safe,  when  the  unsafety  is  dependent  upon  conditions  which  are 
the  I'esult  of  negligent  conduct  either  of  the  passenger  or  the  com- 
pany." And  the  carrier  is  not  obliged  to  discard  appliances  which 
have  always  been  found  to  be  adequate  and  safe,  merely  because  they 
may  be  a  source  of  possible  danger  to  a  passenger  using  them  for  a 
purpose  for  which  they  were  not  intended.*  Thus,  for  instance,  a  pas- 
senger who  voluntarily  jumps  on  or  off  a  street-car  while  it  is  in  mo- 
tion does  so  at  his  own  peril,  and  that  construction  of  the  car  is  not 
defective  which  is  unsafe  only  in  view  of  such  conduct.* 


14.  See  supra,  par.  524. 

15.  See  infra,  par.  713,  715. 

16.  64  Am.  Dec.  522  note;  19  L.R.A. 
311  note;  31  L.R.A.  314,  315  note. 

17.  Chicago,  etc.,  R.  Co.  r.  Anioi, 
144  in.  261,  33  N.  E.  204,  19  L.R.A. 
313  and  note. 

31  L.R.A.  315  note. 

18.  Irwin  r.  Louisville,  etc.,  R.  Co., 
161  Ala.  489,  50  So.  62,  135  A.  S.  R. 
153,  18  Ann.  Cas.  772;  Adduci  v.  Bos- 
ton El.  R.  Co.,  215  Mass.  336,  102  N. 
E.  315,  45  L.R.A.(N.S.)  969  and  note; 
Boucher  r.  Boston,  etc.,  R.  Co.,  76  N. 
H.  91,  79  Atl.  993,  Ann.  Cas.  1912B 
847,  34  L.R.A.(N.S.)  728;  Kingsley  v. 
Delaware,  etc.,  R.  Co.,  81  N.  J.  L.  536, 
80  Atl.  327,  35  L.RJL.(N.S.)  338; 


Palmer  v.  Warren  St.  R.  Co.,  206  Pa. 
St.  574,  56  Atl.  49,  63  L.R.A.  507; 
Parish  v.  Reigle,  11  Qrat.  (Va.)  697, 
62  Am.  Dec.  666. 

19.  Werbowlsky  v.  Fort  Wayne, 
etc.,  R.  Co.,  86  Mich.  236,  48  N.  W. 
1097,  24  A.  S.  R.  120. 

33  L.R.A.(N.S.)  532  note. 

20.  Werbowlsky  v.  Fort  Wayne, 
etc.,  R.  Co.,  86  Mich.  236,  48  N.'  W. 
1097,  24  A.  S.  R.  120. 

1.  Adduci  V.  Boston  El.  R.  Co.,  215 
Mass.  336,  102  N.  E.  315,  45  LJI.A. 
(N.S.)  969  and  note. 

2.  Werbowlsky  v.  Fort  Wayne,  etc., 
R.  Co.,  86  Mich.  236,  48  N.  \V.  1097, 
24  A.  S.  B.  120  and  note. 
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626.  Inspection  and  Repairs  of  Appliances. — The  duty  of  the  car- 
rier does  not  cease  with  providing  safe  and  proper  vehicles  and  ap- 
pliances, but  the  same  must  be  inspected  at  pr(^r  intervals  and  kept 
in  good  repair  and  Ht  for  use  so  as  not  to  endanger  the  safety  of  pas- 
aengers*  Thus,  for  instance,  an  electric  street  railway  company  is 
liable  for  injuries  to  a  passenger  from  an  electric  shock  received  while 
passing  from  one  car  to  another  by  grasping  a  handrail  charged  wiUi 
electricity  because  of  imperfect  insulation,  where  it  has  ready  means  of 
ascertaining  the  escape  of  electricity  from  the  works  of  the  car,  and  the 
passenger  is  free  from  contributory  negligence.*  And  the  fact  that 
the  motormau  made  no  efforts  to  have  a  defective  brake  remedied  after 
discovering  its  condition,  although  he  passed  the  car  bam  several  times 
thereafter,  is  negligence  upon  which  a  passenger  injured  by  the  fail- 
ure of  the  brake  to  work  may  rely  in  an  action  against  the  company 
for  his  injury.*  So,  also,  a  street  railway  has  been  held  liable  for 
injuries  to  a  passenger  in  a  panic  caused  by  an  electric  explosion, 
where  it  was  negligent  in  not  discovering  the  defect  causing  the  ex- 
plosion.* It  is  also  generally  said  that  a  carrier  is  liable  to  a  pas- 
senger for  injuries  caused  by  a  foreign  substance,  such  as  a  spark  or 
cinder,  getting  into  the  eyes  of  the  passenger  because  of  the  negli- 
gence of  the  carrier  in  not  pro\iding  proper  appliances  or  keeping  its 
appliances  in  repair.'  However,  a  railroad  company,  while  bound 
to  inspect  its  trains,  is  not  required  to  keep  up  a  continuous  inspection 
or  to  know  at  each  moment  the  condition  of  every  part  of  a  train.^ 

627.  Adoption  of  Improvements  and  Safety  Devices. — Carriers  of 
passengers  are  bound  to  avail  themselves  of  all  new  inventions  and 
improvements  known  to  them,  which  will  contribute  materially  to 
the  safety  of  their  passengers,  whenever  the  utility  of  such  improve- 
ments has  been  thoroughly  tested  and  demonstrated,  if  the  adoption 
of  such  improvements  is  within  their  power  so  as  to  be  reasonably 
practicable.'  They  are  not,  however,  bound  to  adopt  every  new  and 

3.  Irwin  v.  Louisville,  etc.,  R.  Co.,  Co.,  83  Wis.  229,  53  N.  W.  447,  18 
161  Ala.  489,  50  So.  62,  135  A.  S.  R.  L.R.A.  479. 

153,  18  Ann.  Gas.  772;  Galena,  etc.,  5.  Enos  v.  Rhode  Island  Suburban 

R.  Co.  V.  Fay,  16  111.  558,  63  Am.  Dec.  R.  Co.,  28  R.  I.  291,  67  Atl.  3,  12 

323  and  note;  Cassaday  v.  Old  Coloov  L.R.A.(N.S.)  244. 

St.  R.  Co.,  184  Mass.  156,  68  N.  E.  10,  6.  Toronto  R.  Co.  ti.  Fleming,  47 

63  L.R.A.  285;  Wormsdorf  v.  Detroit  Can.  Sup.  Ct.  612,  Ann.  Cas.  1913D 

City  R.  Co.,  75  Mich.  472,  42  N.  W.  904  and  note. 

1000,  13  A.  S.  R.  453;  Proud  v.  Phil-  7.  Ann.  Caa.  1913C  304  note, 

adelphia,  etc.,  R.  Co.,  64  N.  J.  L.  702,  8.  Proud  v.  Philadelphia,  etc.,  R. 

46  Atl.  710,  50  L.R.A.  468;  Palmer  v.  Co.,  64  N.  J.  L.  702,  46  Atl.  710,  50 

Delaware,  etc.,  Canal  Co.,  120  N.  Y.  L.R.A.  468.   And  see  Bradley  v.  Lake- 

170,  24  N.  E.  302,  17  A.  S.  R.  629;  shore,  etc.,  R.  Co.,  238  Pa.  St.  315, 

Toronto  R.  Co.  v.  Fleming,  47  Can.  86  Atl.  200,  44  L.R.A.(N.S.)  1148  and 

Sup.  Ct.  612,  Ann.  Cas.  1913D  904.  note.    And  see  infra,  par.  630. 

118  A.  S.  R.  469  note.  9.  Treadwell  v.  Whittier,  80  Cat 

4.  Bart  v.  Douglas  Coanty  St.  R.  574,  22  Pae.  266,  13  A.  S.  R.  175, 
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untried  invention,  nor  are  they  required  to  adopt  excessively  costly 
improvements,  nor  to  incur  such  great  expense  as  would  make  it  im- 
practicable for  them  to  carry  on  their  business.^**  It  is  generally  held 
to  be  a  question  for  the  jury  to  determine  whether  or  not  the  company 
has  been  guilty  of  negligence  in  not  adopting  new  improvements. 

628.  Latent  Defects  in  Appliances. — There  are  a  few  decisions 
which  maintain  the  view  that  common  carriers  of  passengers  are  to 
be  held  accountable  in  every  event  to  furnish  safe  and  roadworthy  or 
seaworthy  vehicles,  and  that  they  are  responsible  for  damages  caused 
by  defects  in  such  vehicles,  although  such  defects  could  not  possibly 
have  been  discovered  by  any  available  means.**  This  extreme  view 
of  the  carrier's  responsibility  is  not,  however,  supported  by  the  weight 
of  authority,  the  usual  rule  being  that  the  carrier  is  not  an  insurer 
of  the  absolute  roadworthiness  or  seaworthiness  of  the  vehicles  or 
vessels;  in  other  words,  that  there  is  no  implied  contract  that  ite 
vehicles  and  machinery  are  ateolutely  free  from  those  defects  which 
neither  skill,  care,  nor  foresight  can  detect,"  and  which  are  not 


5  L.R.A.  498;  Adduci  i'.  Boston  Ele-  11.  Hegeman  d.  Western  R.  Corp., 

vated  R.  Co.,  21.')  Mass.  336,  102  N.  13  N.  Y.  9,  64  Am.  Dec.  517  and  note. 

E.  315,  45  L.R.A.(N.S.)  969;  He«e-  12.  Alden  v.  New  York  Cent.  R. 

man  r.  Western  R.  Corp.,  13  N.  Y.  Co.,  26  N.  Y.  102,  82  Am.  Dec.  401. 

9,  64  Am.  Dee.  517  and  note;  Smith  And  see  McPadden  v.  New  York  Cent. 

V.  New  York,  etc.,  R.  Co.,  19  N.  Y.  R.  Co.,  44  N.  Y.  478,  4  Am.  Rep.  705. 

127,   75   Am.   Dec.   305   and   note;  13.  Lawrence  v.  Green,  70  Cal.  417, 

Swarthout  V,  New  Jersey  Steamboat  11  Pac.  750,  59  Am.  Rep.  428;  Toledo, 

Co.,  48  N.  Y.  209,  8  Am.  Rep.  541;  etc.,  R.  Co.  v.  Beggs,  85  111.  80,  28 

Parsons  v.  New  York  Cent.,  etc.,  R.  Am.  Rep.  613;  Baltimore  City  Pass. 

Co.,  113  N.  Y.  355,  21  N.  E.  145,  10  R.  Co.  v.  Nugent,  86  Md.  349,  38  Atl. 

A.  S.  R.  450,  3  L.R.A.  683;  Meier  v.  779,  39  L.R.A.  161;  Ingalls  v.  Bills, 

Pennsylvania  R.  Co.,  64  Pa.  St.  225,  3  9  Mete.  (Mass.)  1,  43  Am.  Dec.  346; 

Am.  Rep.  581 ;  International,  etc.,  R.  Ladd  v.  New  Bedford  R.  Co.,  119 

Co.  t!.  Welch,  86  Tex.  203,  24  S.  W.  Mass.  412,  20  Am.  Rep.  331;  Grand 

390,  40  A.  S.  R.  829;  Richmond,  Rail-  Rapids,  etc.,  R.  Co.  v.  Huntley,  38 

way,  etc.,  Co.  v.  Garthrigbt,  92  Va.  Mich.  537,  31  Am.  Rep.  321  and  note ; 

627,  24  S.  E.  267,  53  A.  S.  R.  839,  32  Camden,  etc.,  R.  Co.  v.  Burke,  13 

L.R.A.  220.    And  see  Price  v.  Metro-  Wend.  (N.  Y.),  611,  28  Am.  Dec.  488, 

poKtan  St.  R.  Co.,  220  Mo.  435,  119  and  note;  Carroll  v.  Staten  Island  R. 

S.  W.  632,  132  A.  S.  R.  588.  Co.,  58  N.  Y.  126,  17  Am.  Rep.  221; 

88  Am.  Dec.  427  note;  1  A.  S.  R.  Budd  v.  United  Carriage  Co.,  25  Ore. 

200  note;  31  L.R.A.  315  note.  314,  35  Pac.  660,  27  L.R.A.  279;  Meier 

10.  Kentucky    Cent.    R.    Co.    v.  v.  Pennsylvania  R.  Co.,  64  Pa.  St. 

Thomas,  79  Kv.  160,  42  Am.  Rep.  208;  225,  3  Am.  Rep.  581;  Hadley  v.  Cross, 

Le  BaiTon  v.  East  Boston  Ferry  Co.,  34  Vt.  586,  80  Am.  Dec.  699;  Farish 

11  Allen  (Mass.)  312,  87  Am.  Dec.  v.  Reigle,  11  Grat.  (Va.)  697,  62  Am. 

717;  Adduci  v.  Boston  Elevated  R.  Dec.  666;  Roanoke  R.  &  E.  Co.  v. 

Co.,  215  Mass.  336.  102  N.  E.  315,  45  Sterrett,  108  Va.  533,  62  S.  E.  3S6, 

L.R.A.(N.S.)  969;  Smith     New  York,  128  A.  S.  R.  971,  19  L.R.A.(N.S.) 

etc.,  R.  Co.,  19  N.  Y.  127,  75  Am.  316;  Readhead  v.  Midland  R.  Co.,  L. 

Dec.  305  and  note.  R.  2  Q.  B.  412,  36  L.  J.  Q.  B.  181, 

64  Am.  Dec.  523  note;  31  L.R.A.  315  L.  R.  4  Q.  B.  379,  38  L.  J.  Q.  B.  169, 

note.  5  Eng.  Bnl.  Cas.  436. 
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traceable  to  any  want  of  good  business  diligence  in  the  manufacturer.^* 

The  carrier  is,  liowever,  held  to  the  highest  prncticable  degree  of  care 
in  the  selection  of  material  and  construction  of  its  vehicles  and  ap- 
pliances,'^ and  is  Hable  for  injuries  caused  by  defective  vehicles  or 
appliances  where  the  defect  could  have  been  discovered  by  the  carrier 
or  its  agents,  or  by  the  manufacturer  of  the  vehicle  or  appliance  by 
the  exercise  of  the  utmost  practical  degree  of  human  skill  and  fore- 
sight; and  it  is  not  sufficient  to  exonerate  the  carrier  from  liability, 
to  show  that  the  manufacturer  was  of  good  repute  in  his  business.^' 
Persons  transported  in  the  conveyance  of  a  carrier  contract  with  the 
proprietors  or  owners  of  the  conveyance  and  not  with  their  agents  as 
principals,  and  the  question  of  the  liability  of  the  proprietor  or  owner 
is  wholly  unaffected  by  the  fact  that  the  defective  f^ip,  car,  engine 
or  other  apparatus  was  purchased  of  another,  if  the  defect  is  one  that 
might  have  been  discovered  by  any  known  means.'*  Thus,  for  in- 
stance, a  railroad  company  is  liable  for  injury  to  a  passenger  caused 
by  the  breaking  of  an  axle  by  reason  of  a  sand  hole  if  the  defect  could 
have  been  discovered  by  the  builder  of  the  car  by  the  exercise  of  the 
utmost  human  skill  and  foresight.'*  There  are,  however,  decisions  to 
the  effect  thai  if  a  carrier  of  passeugei's  purchases  his  vehicles  from 
reputable  nianufacturei-s,  giving  them  such  examination  as  is  prac- 
ticable and  usual  among  prudent  carriers  using  similar  vehicles,  he  is 
not  responsible  for  defects  not  discoverable  on  such  examination,  al- 
though they  might  have  been  discovered  in  the  manufacturing.^ 
In  the  application  of  these  principles,  it  is  obvious  that  the  same  pre- 
cautions will  not  exonerate  the  carrier  of  passengers  from  responsibility 
in  every  mode  of  travel.   The  foresight  and  preparation  that  would 

2  Am.  Rep.  242  note.  Am.  Rep.  581;  Hadley  v.  CtosSj  34 

14.  Lawrence  v.  Qreen,  70  Cal.  417,  Vt.  586,  80  Am.  Dec  699;  Toronto  R. 
11  Pae.  750,  59  Am.  Rep.  428.  Co.  r.  Fleming,  47  Can,  Sup.  Ct.  612, 

16.  Galena,  etc.,  R.  Co.  v.  Fay,  16  Ann.  Cas.  19130  904  and  note. 
HI.  558,  63  Am.  Dee.  323  and  note.         2  Am.  Rep.  242  note;  31  Am.  Rep. 

16.  TreadweU  v.  Whittier,  80  Cal.  324  note;  118  A.  S.  R.  469  note;  2 
575,  22  Pac.  266,  13  A.  S.  R.  175,  5  L.R.A.  86,  87  note;  66  L.R.A.  150 
L.R.A.  498}  Morgan  v.  Chesapeake,  note.   And  see  supra,  par.  586. 
etc.,  R.  Co.,  127  Ky.  433,  105  S.  W.     17.  Carroll  u.  Staten  Island  R.  Co., 
961,16Ann.  Cas.  608,15L.R.A.(N.S.)  58  N.  Y.  126,  17  Am.  Rep.  221. 
790;  Ingalls  v.  Bills,  9  Mete.  (Mass.)      18.  The  aty  o£  Panama,  101  U.  S. 
1,  43  Am.  Dee.  346  and  note;  Hege-  453,  25  U.  S.  (L.  ed.)  1061. 
man  u.  Western  R.  Corp.,  13  N.  Y.  9,     19.  Moi^an  v.  Chesapeake,  ete.,  R. 
64  Am.  Dec.  517  and  note;  Bissell  v.  Co.,  127  Ky.  433,  105  S.  \Y.  961,  16 
New  York  Central  R.  Co.,  25  N.  Y.  Ann.  Cas.  608,  15  L.R.A.(N.S.)  790 
442,  83  Am.  Dec.  369;  Carroll  v.  and  note. 

Staten  Island  R.  Co.,  58  N.  Y.  126,      80.  Grand  Rapids,  etc.,  R.  Co.  v. 
17  Am.  Rep.  221;  Palmer  «.  Delaware,  Huntley,  38  Mich.  537,  31  Am.  Rep. 
etc.,  Canal  Co.,  120  N.  Y.  170,  24  N.  321  and  note. 
E.  302, 17  A.  S.  R.  629;  Meier  v.  Penn-      15  L.R.A.(N.S.)  790-793  note, 
sylvaaia  R.  Co.,  64  Pa.  St  225,  3 
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suffice  to  satisfy  the  rule  in  one  species  of  navigation  or  conveyance 
would  not  answer  in  anotlier;  and  the  external  exaniination  which, 
in  connection  with  the  reputation  of  the  builder  of  a  stage-coach, 
would  and  ought  to  satisfy  the  scruples  of  the  most  cautious  person 
as  to  the  safety  and  security  of  a  vehicle  des;igned  to  run  from  six 
to  eight  miles  an  hour,  would  not  satisfy  any  reasonable  man  as  to 
the  sufficiency  of  anotho:  intended  to  sustain  a  far  greater  weight, 
and  to  be  propelled  by  steam  thirty,  forty,  or  fifty  miles  in  the  same 
time.* 

629.  Defects  in  Vehicles  of  Other  Carriers. — A  railroad  company 
is  answerable  to  its  passengers  in  the  same  degree  for  the  safe  con- 
dition of  the  cars  of  other  companies  used  in  its  trains  as  for  its  own, 
notwithstanding  it  is  required  by  law  to  take  cars  of  connecting  car- 
riers and  haul  them  on  equal  terms  with  its  own,*  and  an  initial  car- 
rier is  liable  for  injury  to  one  carried  to  look  after  stock  which  it 
has  undertaken  to  transport,  due  to  the  defective  condition  of  the  car 
furnished,  although  the  injury  occurs  after  the  car  has  left  its  line.' 

630.  Slippery  Condition  of  Steps,  Platforms,  and  Decks. — A  car- 
rier of  passengers  cannot  be  held  liable  for  negligence  in  failing  to 
remove  ice  or  snow  from  the  steps,  platforms  or  decks  of  its  vehicles 
during  the  continuance  of  a  storm,  unless  it  has  had  sufficient  time 
and  opportunity,  consistently  with  its  duty  to  transport  passengers, 
to  remove  the  same,  and  has  failed  to  do  so.*  It  is  well  established, 
however,  that  carriers  of  pat^sengers  for  hire  are  legally  responsible 
for  injuries  happening  to  the  passengers  from  dangers  produced  by 
the  elements  when  tliey  have  assumed  a  dangerous  form  (such  as  the 
accumulation  of  ice  upon  the  car  steps,  so  as  to  cause  the  passenger 
using  ordinary  care  to  slip  and  fall),  and  when  sufficient  previous 
opportunity  has  been  had  to  remove  their  effects  or  to  remedy  the 
danger;  and  their  duty  in  such  regard  is  not  performed  simply  by 
appointing  servants  whose  duty  it  is  to  keep  the  car  steps  in  a  safe 
condition,  nor  is  it  any  excuse  that  such  sen'ants  neglected  their  duty ; 
and,  where  a  substantial  doubt  as  to  the  actual  performance  of  such 
duties  by  the  servants  appears  by  the  evidence,  the  question  should 
be  settled  by  the  jury.*   So,  a  passenger  who  is  injured  by  falling  on 

1.  Hegeman  v.  Western  R.  Corp.,  N.  Y.  443,  20  N.  E.  383,  3  L.R.A.  74; 
13  N.  Y.  9,  64  Am.  Dec.  517  and  note.  Fearn  v.  West  Jersey  Ferry  Co.,  143 

2.  Morgan  v.  Chesapeake,  etc.,  R.  Pa.  St.  122,  22  Atl.  708,  13  L.R.A. 
Co.,  127  Ky.  433,  105  S.  W.  961,  16  366;  Riley  v.  Rhode  Island  Co.,  29 
Ann.  Cas.  608  and  note,  15  L.R.A.  R.  I.  143,  69  Atl.  338,  17  Ann.  Cas. 
(N.S.)  790.  50  and  note,  15  L.R.A.(N.S.)  523; 

3.  Blatcher  v.  Philadelphia,  etc.,  R.  and  see  Murphy  v.  North  Jersey  St.  R. 
Co.,  31  App.  Cas.  (D.  C.)  385,  16  Co.,  81  N.  J.  L.  706,  80  Atl.  331,  35 
L.R.A.(N.S.)  991.  L.R.A.(N.S.)  592  and  note. 

4.  Palmer  v.  Pennsylvania  Co.,  Ill  5.  Murphy  v.  North  Jersey  St.  R. 
N.  Y.  488,  18  N.  E.  859,  2  Ljl.A.  Co.,  81  N.  J.  L.  706,  80  Atl.  331,  35 
252;  Kelly  v.  ManhatUn  R.  Co.,  112  L.R.A.(N.S,)  592  and  note;  Palmer  r. 
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A  patch  of  ice  frozen  to  the  portion  of  the  deck  of  a  ferryboat  used  by 
pa^engers  as  a  passageway  has  a  prima  facie  right  to  hold  the  ferry 
company  liable  therefor  when  it  appears  that  the  ice  could  not  have 
become  so  frozen  during  the  passage  of  the  boat.*  A  carrier  is  not 
liable  for  injury  to  a  passenger  who  falls  from  the  step  of  a  car  slippery 
because  of  tobacco  juice  thereon,  if  there  is  nothing  to  show  that  it 
had  been  there  any  length  of  time,  and  the  conductor  is  not  shown  to 
have  been  negligent  in  failing  to  discover  it  before  the  accident  hap- 
pened,' and  the  same  rule  has  been  applied  to  injury  caused  to  a 
passenger  by  slipping  on  a  banana  peel  lying  on  the  step  of  a  car. 
So,  whei-e  a  passenger  is  injured  by  slipping  on  the  smooth  edge  of 
the  step  of  a  boat,  and  the  stairs  are  finished  in  the  same  manner  as 
upon  the  best  boats,  of  the  same  kind,  he  cannot  recover  for  his  injury, 
since  no  evidence  of  negligence  appears.*  Where  the  rules  of  the 
carrier  make  it  incumbent  upon  the  conductor  to  clean  the  step  of 
the  car,  and  put  sand  on  it  provided  for  the  purpose,  whenever  it  is 
necessary  to  prevent  passengers  from  slipping,  the  carrier  is  liable  for 
injuries  to  a  passenger  caused  by  slipping  on  the  muddy  step  of  the 
car,  its  conductor  having  been  negligent  in  not  cleaning  it  off,  and 
notwithstanding  the  mud  reached  the  step  by  the  natural  tracking 
thereon  during  the  coui-se  of  the  journey.*  The  exercise  of  reasonable 
«are  with  respect  to  the  condition  of  its  decks  as  to  their  slipp^nes  is 
the  measure  of  duty  which  a  steamship  company  owes  a  passenger,  and 
the  court  cannot  be  required  to  instruct  the  jury  that  it  must  exercise 
the  greatest  care.'* 

631,  Defective  Doors,  Windows  and  Gates. — It  is  the  duty  of  a  car- 
rier of  passengers  to  see  that  its  car  doors  through  which  passengers 
pass  are  reasonably  safe,  and  it  will  be  liable  for  injuries  to  passengers 
caused  by  known  defects  therein,  as,  for  instance,  where  it  permits  a 
catch  used  to  hold  a  car  door  open  to  become  worn  and  out  of  repair 
so  that  it  does  not  perform  its  function,  and  a  passenger  is  injured 
by  the  door  swinging  loose  from  such  catch.  The  carrier  is  not,  how- 
ever, an  insurer  against  all  injuries  which  may  be  received  from  a 
car  door.^^  It  is  also  the  duty  of  a  carrier  to  use  due  care  to  keep  the 
windows  of  its  cars  in  a  reasonably  safe  condition  for  the  safety,  con- 
venience and  comfort  of  its  passengei-s,  and  its  failure  to  do  so  may 
render  it  liable  to  any  passenger  who  suffers  injury  as  a  direct  result 
of  such  failure,  unless  the  passenger  is  guilty  of  such  neglect  as  will 


PenBsylvania  R.  Co.,  Ill  N.  Y.  488, 
18  N,  E.  859,  2  L.R.A.  252. 

15  L.R.A.  523  note;  17  Ann.  Cas. 
51  note. 

6.  Rosen  v.  Bostm,  187  Ma%.  24.5, 
72  N.  E.  992,  68  L.R.A.  153. 

7.  Hotenbriiik  v.  Boston  El.  R.  Co., 
211  Mass.  77,  97  N.  E.  624,  39  L.R.A. 


(N.S.)  419  and  note. 

8.  39  L.R.A.(N.S.)  419  note. 

9.  39  LJ{.A.(N.S.)  419  note. 

10.  Pratt  V.  North  German  Lloyd 
Steamship  Co.,  184  Fed.  303,  106  C. 
C.  A.  445,  33  L.R.A.(N.S.)  532  and 
note. 

11.  18  Ann.  Cas.  1163, 1164  note. 
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defeat  a  recovery.'*  The  catch  with  which  a  car  window  is  equipped 
is  an  appliance  of  the  car  over  which  the  exercise  of  continuing  over- 
sight and  care  is  required,  and  the  carrier  will  be  liable  for  injury  to  a 
passenger  caused  by  a  defect  therein.**  The  question  whether,  in  the 
absence  of  statute  or  ordinance  requiring  it,  a  street  car  company  i& 
negligent  in  not  providing  guard  railings  or  gates  on  the  rear  plat- 
forms of  its  cars  for  the  protection  of  passengers,  is  a  question  of  fact 
f(ir  llio  jury,  but  wlien  it  undertakes  l(»  do  tliis,  il  is  liouiul  to  exercii^e 
the  highest  degree  of  cure  in  the  conr-truotion  and  fastenings  of  the 
gates,  and  where  a  passenger  is  thrown  off  and  injured  by  reason  of 
the  gate  giving  way,  he  is  not  chargeable  with  contributory  nopili^ence 
because  he  did  not  take  the  additional  precaution  to  pee  iiud  use  a 
hand-hold.**  Doors  and  windows  of  a  carrier's  veliiclc  being  nnturiilly 
and  properly  under  the  control  of  the  passengers,  it  is  usually  held  that 
the  doctrine  of  res  ipm  ioqmtur  does  not  apply  to  acdd^ts  in  «m* 
ncction  tlier(i\A-itIi  to  the  same  extent  a-;  in  case?;  of  injury  from  other 
appliances  i)articularly  under  tlic  contr(.il  of  the  currier.*"*  Tlie  duly 
of  the  carrier  to  keep  doors  and  gates  of  cars  closed  while  CUS'aire  ii) 
motion  is  treated  elsewhere  in  this  title.''  •<  •  -  t 

632.  In  General. — (Carriers  of  pa.•^r^eng!e^^  ue. required  to  use  the 
highest  practicable  degree  of  care,  diligence,  vigilance,  and  skill  ip 
the  conduct,  operation  and  management  of  their  vehicles  and  other 
means  of  tr;uisj)ortatioii  uitli  a  \ie\v  to  llio  (-omfort,  f-afely,  and 
transporlaliou  of  pa?s<'n;^ers.  and  tliey  are  liai>le  for  slight  neglect  or 
larelcssness  in  any  of  tliese  particulars,  qualiticd  by  the  reciprocal 
duty  of  the  passenger  that  his  want  of  ordinary  care  does  not  cause- 
or  contribute  to  produce  the  injury."  It  is  clear  that  a  carrier  is  lit^blo- 
for  injuries  to  passengcr.s  resulting  I'rom  a  failure  on  the  part  of  its 
servants  to  conform  to  its  own  rules  as.  to  such  management  and 
Operation.**  '         '  "      f  ^  ■ 

633.  Excessfre  Speed. — As  to  whether  or  not  the  sjieed  at  wliieh  a 
carrier's  vehicle  is  run  will  constitute  negHgeuce  must  dci>cnd  upon 

'  f 

18.  Ann.'Caa.  1912B  850  note.''       and  note;  Simmons  v.  New  Bedford,. 

13.  Oereland,  R.  Co.'v.  Hadl6v,  etc,  Steamship  Co.,  97  Mass.  361,  93 
170  Ind.  204,  82  N.  fi.  1025,  84  it.  Am.  Dec.  99  and  note;  Doas  v.  Mis- 
E.  13,  Ifi  Anm  Ca».  1,  16  L.&.A.  souri,  etc.,  B.  Co.;  59' Mo,  27,  21  Am. 
(N.S.)  527.  *  '     Kep.  371;  CarroU  v.  BtaAen  Island  B; 

14.  32  UKA.(N.S.)  346-348  note.  Co^  58  N.  Y.  126;  17  Am.  Rep.  221^ 

15.  See  infra,  par.  713-716.  BaftinuiCe^  ete^t      iCtet  v.  Wightman,. 

16.  Bet  infra,  par.  687J  2»  €tnit/i(V3M  tt^lW  Am.  Rep.  3S4. 

17.  St.  Lotus,  ete;^.  Oo.  v.  Oreen^  43  Am.  Dec.  362  note.  And  see- 
85  Arit.  117, 107  S.  W.  168, 14  L.RA.  $Kpra,  par.  586. 

(N.S.)  1146;  GMeaa^  vte;^  R;>- Gd^  U.  ^  Am.- Dee.  363  n6t*.>i  .  >,  ji 
«.  Fay,  16  HI.  558,  63  Am.  Dec  323  '  •      t     >'  A  Of 
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the  circumstances  of  the  particular  case,  in  the  absence  of  a  statute 
or  ordinance  regulating  the  rate  of  speed,  and  is  usually  a  question  of 
fact  for  the  jury."  While  it  is  ususJly  held  that  a  high  rate  of  speed 
of  a  railroad  train  in  the  open  country  is  not  negligence  as  a  matter 
of  law,***  yet  the  running  of  railroad  trains  over. streets  or  crossings, 
or  on  station  grounds  where  passengers  may  rightfully  be,  at  a  high 
rate  of  speed,  may  constitute  negligence  as  a  matter  of  fact,*  and  such 
an  act  is  not  excused  by  the  in{d>ility  of  its  servants  to  control  the 
powers  which  propel  them  *  The  running  of  a  railway  train  at  night 
at  a  rate  greatly  in  excess  of  the  speed  required  by  schedule  time, 
over  a  cun'ed  track  where  objects  can  be  seen  not  more  than  one 
hundred  feet,  has  been  held  to  be  negligence,  rendering  the  company 
liable  for  injury  to  a  passenger  caused  by  the  derailment  of  such  train 
as  the  result  of  striking  an  obstacle  on  the  track."  A  street  car  com- 
pany is  guilty  of  negligence  per  se  in  running  its  cars  at  a  speed 
greater  than  that  authorized  by  a  municipal  ordinance,*  and  where 
a  passenger,  on  alighting  from  a  car  of  the  company  running  at  such 
prohibited  rate  of  speed,  is  injured  by  a  similar  car  running  in  the 
opposite  direction,  it  cannot  be  said  that  the  speed  of  the  train  had 
no  direct  agency  in  causing  the  injury.*^  In  the  case  of  both  steam 
and  street  railroad  companies  it  is  usually  held  that  a  carrier  which 
has  so  overcrowded  a  car  tliat  passengers  are  compelled  to  stand  upon 
the  steps  and  platform  is  bound  to  regulate  the  speed  of  the  car  so  as 
not  to  endanger  persons  so  situated.* 

634.  Sudden  and  Unusual  Movements  of  Vehicles. — ^The  unusual 
jerking,  jolting  or  lurching  of  a  carrier's  vehicle  has  in  many  in- 
stances been  held  to  be  evidence  of  negligence  rendering  it  liable  to 
a  passenger  injured  thereby  without  negligence  on  his  part  contribui- 

19.  Chicago,  etc.,  R,  Co.  v.  Stepp,  3.  St.  Louis,  etc.,  R.  Co.  «,  Stewart, 
164  Fed.  785,  90  C.  C.  A.  431,  22  68  Ark.  606,  61  S.  W.  169,  82  A.  S.  R. 
L.R.A.(N.S.)  350;  St  Louis,  etc.,  R.  311. 

Co.  V.  Woods,  96  Ark.  311, 131  S.  W.  4.  Capital  Traction  Co.  v.  Brown,  29 
8ti9,  33  L.R.A.{N.S.)  855.  App.  Cas.  (D.  C.)  473,  10  Ann.  Cas. 

20.  Chicago,  etc.,  R.  Co.  v.  Stepp,  813,  12  L.R.A.(N.S.)  831;  Weber  v. 
164  Fed.  785,  90  C.  C.  A.  431,  22  Kansas  City  Cable  Ry.  Co.,  100  Mo. 
L.R.A.(N.S.)  350;  Dieckmann  v.  Chi-  194,  12  S.  W.  804,  13  S.  W.  587,  18 
cago,  etc.,  R.  Co.,  145  la.  250,  121  N.  A.  S.  R.  541  and  note,  7  L.R.A.  819. 
W.  676,  139  A.  S.  R.  420,  31  LJI.A.  6.  Weber  v.  Kansas  City  Cable  Ry. 
(N.S.)  338.  Co.,  100  Mo.  194,  12  S.  W.  804,  13 

1.  Chicago,  etc.,  R.  Co.  r.  Stepp,  S.  W.  587,  18  A.  S.  B.  541  and  note, 
164  Fed.  785,  90  C.  C.  A.  431,  22  7  L.R.A.  819. 

L.R.A.(N.S.)  350;  Dieckmann  r.  Chi-  6.  Lynn  v.  Southern  Pac.  R.  Co., 
cago,  etc.,  R.  Co.,  145  la.  250,  121  103  Cal.  7,  36  Pac.  1018,  24  L.R.A. 
N.  W.  676,  139  A.  S.  R.  420,  31  LJt.A.  710;  Alton  L.  &  T.  Co.  v.  OUer,  217 
(N.S.)  338.  111.  15,  75  N.  E.  419,  4  L.R.A.(N.S.) 

2.  Parsons  v.  New  York  Cent.,  etc.,  399  and  note.  And  see  supra,  par. 
E.  Co.,  113  N.  Y.  355,  21  N.  E.  145,  590  and  infra,  par.  674,  675. 

10  A.  S.  R.  450,  3  L.R.A.  683. 
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ing  to  his  injury.'  The  question  whether  such  sudden  movement, 
jerk,  or  jolt,  constitutes  negligence  is,  however,  usually  deemed  a 
question  of.  fact  for  the  juiry  un^er  thQ  particuj^r  ^Temnstuices  of  the 
case,  and  not  one  of  law  for  the  court*   Sudden  jerks  or  jolts  in 

stoppinji'  to  Ivt  iifl'  and  take  on  pa>.-eii,ii('rs  nnd  in  r-taiiin^  are  among 
the  usual  iia-ideiits  of  travel  on  street  cars,  wiiicli  every  passenger 
must  expect,  and  the  mere  faet  fhat«  pMSenger  is  injured  tliereby  ^1 
not  of  itself  make  out  a  case  of  negligence  which  will  render  the  car- 
rier liable:  but  to  impose  liability  the  start  or  stop  must  be  shown  to 
have  lieeii  unu-iialiv  sudden  and  violent,*  or  as  it  is  pometiniis  stated, 
the  plaintitt'  in  an  action  for  injuries  thus  sustained  must  introduce 
evidence  that  the  jerk  or  joU  was  dae  to  a  defect  in  the  track  or  to 
negligence  in  the  operation  of  tlie  ear.'"  A  street  car  company  can- 
not escape  liability  for  injury  to  a  passenger  by  the  unuriuul  und 
unnecessary  jerk  or  jolting  of  the  car,  merely  because  its  speed  was  not 
at  the  time  excessive. Such  company  does  not,  however,  owe  lis 
passengers  the  duty  of  gradually  decreasing  speed  in  approaching  a 
sloppinji  place,  so  as  to  ri'ndcr  it  liable  as  for  negligence  where  a 
passen,uer  wbu  has  left  his  seat  is  injured  by  a  sudden  change  in 
the  speed  of  tiic  ear.'-  -  Mor  is  it  negligence  to  decrease  the  speed  of 
an  electric  car  in  approaching  and  passing  a  switch,  nor  negligence 
to  increase  its  speed  after  passing  the  switch,  by  the  application  of 
power  or  release  of  brakes,  or  both.  Ordinarily  puch  operatipn  ia  i»r 

7.  Oliver  r.  Ft.  Siiiilh  L.  &  T.  Co.,  8.  HaU  v.  Mobile  L.  &  P.  Co.,  146 

89  Ark.  -I-l-l.  IKi  S.  W.  204.  Kil  A.  S.  Ala.  m,  30  So.  584,  H9  A.  S.  R.  32, 

R.  HI)  atnl  n.ne;  Xortli  CliicHu""  St.  0  Ann.  Cas.  062.   And. 866  in/ra,  par. 

R.  Co.  V.  Banr.  179  III.  1213,  Xi  N.  E.  715. 

568,  45  L.K.A.  108;  Louisville,  t-tc.  9.  Boston  El.  R.  Co.  r.  Smilli,  ItfS 

R.  Co.  V.  Crunk,  119  lud.  542,  21  Fed.  628,  !)4  C.  C.  A.  84,  2;i  L.H.A. 

N.  E.  31,  12  A.  S.  R.  443:  Cincinnati,  (N.S.)  m)  and  note;  Foley  r.  Hoslon, 

etc.,  R.  Co.  V.  Cooper,  120  Ind.  46f),  22  ete.,  R.  Co.,  193  Mass.  .1:12,  7<i  N.  E. 

N.  E.  340,  16  A.  S.  R.  334,  6  L.R.A.  765,  7  L.K.A. (N.S.)  107li;  M.-daini  r. 

241;  LouisviUe,  etc,  E.  Co.  v.  Hale,  Boston  El.  R.  Co.,  199  Mass.  446,  85 

102  Ky.  600,  44  S.  W.  213,  42  UR.A.  N.  E.  570, 127  A.  S.  R.  509, 18  L.R.A. 

293;  South  Covington,  etc.,  St.  R.  Co.  (N.S.)  506;  Ottinper  r.  Detroit  United 

«.  Hardy,  152  Ky.  374,  153  S.  W.  Ry.,  166  Mich.  106.  131  N.  W.  528, 

474,  44  t.BJl.(N.S.)  32;  Braahear  «.  Ann.  Cas.  1912D  578,  34  L.K.A. (N.S.) 

Hoaston  Cent.,  €*«.,  H.  Co.,  47  La,  225  and  note. 

Mark  735,  17  So.  260,  49  A.  S.  R.  10.  McGann  v.  Bost<.n  Kt.  K.  Co., 

,382,  28  LJi.A.  811;  Foley  v.  Boston,  199  Mass.  446,  85  N.  1-:.  570.  127  A. 

etc,  R.  Co.,  18^  Mass.  332,  79  N.  E.  S.  R.  509.  18  L.R.A.(N.S.)  5ii(i. 

765,  7  L.EA.(N.S.)  1076  and  note;  11.  South  Covington,  etc..  Si.  K.  Co. 

Doss  V.  Missoiiri,  etc,  R.  Co.  59  Mo.  v.  Hardy,  152  Ky.  374,  15;i  s.  \V.  474, 

27,  ZL  Am;  Rep,  371;  Dougherty  v.  44  L.R.A.(N.S.)  32. 

Musoori  R.  Co.,  81  Mo.  325,  51  Am.  12.  McGann  v.  Boston  Kl.  R.  Co., 

Rep.  239;  Hite  v.  Metropolitan  St.  199  Mass.  446,  85  N.  E.  570,  127  A. 

B.  Co.,  130  Mo.  132,  31  S.  W.  262,  S.   R.  509,  18  L.R.A.(N.S.)  506; 

32  S.  W.  33,  51  A.  S.  R.  £55;  Sauter  Schultz  v.  Michigan  United  R.  Co,,  ^.58 

«.  New  York  Cent.,  etc,  R.  Co.,  66  Mieh.  «65,  ]23  N.  W.  59^:S3uUM^ 

K.  T.  50,  23  Am.  Eep.  18.  (N.S.)  503.  •  ,  iU+ 
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garded  as  prudent  operation.**  The  liability  of  a  street  railway  com- 
pany is  generally  sustained  where  it  carries  a  crowded  car,  with  peo- 
ple riding  on  the  platform  or  steps,  around  a  curve  at  a  high  rate  of 
speed,  and,  owing  to  the  great  speed  or  the  jerking  of  the  car,  a  pas- 
senger is  thrown  off  and  injured,  but  it  has  been  held  that  the  com- 
pany owes  no  duty  to  a  passenger  riding,  with  its  permission,  upon 
the  step  of  a  crowded  car,  to  reduce  the  speed  of  the  car  from  its  usual 
and  presumably  lawful  rate,  so  that  it  may  lose  its  natural  oscillation, 
and  that  the  company  is  not  liable  for  an  injury  to  hira  by  being 
thrown  from  the  st«p  by  the  jolting  of  the  car  when  running  at  its 
usual  rate  of  speed,  the  jolting  not  being  due  to  any  unusual  condition 
of  the  car,  rails,  roadbed,  or  management,  but  being  only  such  as  is 
natural  to  a  car  traveling  at  that  rate  of  speed.**  Allowing  for  the 
difference  in  the  methods  and  purposes  of  the  operation  of  street  cars 
and  steam  railroad  passenger  cars,  and  the  difference  in  the  frequency, 
nature,  and  effect  of  sudden  starts  and  stops  in  the  two  classes  of  con- 
veyances, substantially  the  same  rules  seem  to  apply  as  to  the  liability 
for  injuries  to  passengers  from  sudden  starts  and  stop^,**  and  such 
liability  exists  in  the  case  of  injuries  from  such  causes  to  one  who 
though  not  a  passenger  was  rightfully  on  the  carrier's  vehicle  for  the 
purpose  of  assisting  a  passenger."  In  accordance  with  the  rule  that 
a  railroad  company  which  undertakes  to  transport  all  the  passengers 
on  board  a  train,  although  some  are  upon  platforms,  must  exercise 
all  additional  care  commensurate  with  the  perils  and  dangers  sur- 
rounding the  passengers  in  such  a  situation,  it  has  been  held  that  a 
railroad  company  is  liable  for  injury  to  a  passenger  thrown  from  a 
platform  of  a  car  on  which  he  was  lawfully  riding,  when  the  accident 
was  due  to  the  excessive  speed  of  the  train,  considering  the  curves  and 
condition  of  the  track  which  occasion  a  severe  jar  or  jolt.*'  A  rail- 
road company  is  not  however  liable  for  injury  to  a  passenger  who  had 
not  yet  reached  a  seat,  by  the  sudden  application  of  the  brake  just 
after  the  train  had  started,  to  save  another  passenger  who,  in  attempt- 
ing to  board  the  train,  fell  and  was  in  danger  of  going  under  the 
wheels,  in  the  absence  of  any  knowledge  on  the  part  of  the  one  who 
stopped  the  train  of  the  position  of  the  person  in  the  car  who  was 
injured  by  the  stop.**  The  reason  why  it  is  negligent  in  respect  to 
passengers  so  to  manage  the  engine  approaching  or  leaving  a  station, 
as  to  suddenly  jerk  the  cars,  arises  out  of  the  duty  of  the  engineer  to 

13.  Sehultz  t'.  Klieliigan  United  R.  17.  Lynn  v.  Southern  Pac.  R.  Co., 
Co.,  158  Mich.  665,  123  N.  W.  594,  27  103  Cal.  7,  36  Pae.  1018,  24  L.RjL 
L.K.A.(N.S.)  503.  710. 

14.  4  L.R.A.(N.S.)  400  note.  18.  Stewart  *.  Central  Vermont  R. 
16.  34  L.R.A.(N.S.)  229  note.  Co.,  86  Vt.  398,  85  Atl.  745,  44  LJi.A. 
16.  Louisville,  etc.,  R.  Co.  v.  Crunk,  (N.S.)  433. 

119  Ind.  542,  21  N.  E.  31, 12  A.  S.  R. 
443  and  note. 
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know  and  keep  in  mind  the  fact  thai  passengers  and  those  who  are 
entitled  by  reason  of  relationship  or  otherwise  to  accompany  them 
are  usually  in  the  act  of  going  on  or  leaving  the  cars  at  stations.  No 
.such  reason  exists  in  respect  to  persons  going  upon  cars  for  purposes 
having  no  connection  with  the  business  of  the  railroad  company  as  a 
carrier  of  passengers.  It  has  therefore  been  held  that  the  carrier  owes 
no  duty  not  to  start  its  cars  with  a  jerk  to  a  mere  licensee,  as,  for 
instance,  one  who,  in  accordance  with  a  practice  carried  on  without 
the  carrier's  objection,  has  entered  a  car  to  purchase  fruit  from  one  not 
in  the  employ  of  the  carrier,**  or  to  collect  a  debt  from  a  passenger 
on  such  train.**  While  a  carrier  of  passengers  on  freight  trains  owes 
to  them  the  same  high  degree  of  care  which  it  owes  to  passengera  on 
regular  passenger  trains,  it  is  not  liable  for  injuries  resulting  from 
such  sudden  starts  and  stops  as  are  necessarily  incident  to  tiie  ordinary 
operation  of  freight  trains,  and  accordingly  the  evidence  must  go 
further,  in  cases  of  injured  passengers  on  freight  trains,  from  sudden 
starts  and  stops,  than  in  cases  of  injuries  on  passenger  trains,  in  order 
to  show  actionable  negligence  on  the  part  of  the  carrier.'  A  jar  or  jolt 
of  great,  unusual,  and  unnecessary  violence  is,  however,  evidence  of 
negligence,  as  in  the  case  of  the  operation  of  other  vehicles,*  and  a 
passenger  lawfully  on  a  freight  train,  who  in  the  exercise  of  due  care 
arises  when  the  t^rain  comes  to  a  standstill  either  to  leave  the  tvtdn 
or  to  feed  stock  which  his  contract  requires  him  to  do,  may  recover 
from  the  carrier  for  injuries  caused  by  a  sudden  start  or  unusual 
jerking  of  the  train.*  The  question  of  the  liability  of  the  carrier  for 
injury  to  a  passenger  while  boarding  or  alighting  from  its  vehicle, 
caused  by  a  sudden  movement  of  the  same,  is  treated  elsewhere  in 
this  title,*  as  is  the  question  of  the  application  of  the  doctrine  of  res 
ipsa  loquitur  in  cases  of  injury  by  sudden  movements  or  jolts  of  the 
carrier's  vehicles.* 

635.  Overcrowding  Vehicles. — While  it  is  not  negligence  as  a  matter 
of  law  for  a  street  railway  or  a  railroad  company  to  permit  its  cars 

19.  Peterson  v.  South,  etc.,  R.  Co.,  34  liJl.A.(N.S.)  230,  231  note.  And 
143  N.  C.  260,  55  S.  E.  618,  118  see  supra,  par.  587. 

A.  S.  R.  799,  8  L.R.A.(N.S.)  1240     2.  Pasley  v,  St.  Louis,  etc.,  R.  Co., 

and  note.   And  see  infra,  par.  659.  83  Ark.  22,  102  S.  W.  387,  13  Ann. 

20.  McElvane  v.  Central  of  Georgia  Cas.  121.  And  see  Indianapolis,  etc., 
R.  Co.,  170  Ala.  525,  54  So.  489,  34  R.  Co.  v.  Horst,  93  V.  S.  291,  23  U. 
LJl.A.(N.S.)  715.  S.  (L.  ed.)  898. 

1.  Pasley  v.  St.  Louis,  etc.,  R.  Co.,  8.  Illinois  CentnU  R.  Co.  v.  Beebe, 
83  Ark.  22,  102  S.  W,  387,  13  Ann.  174  lU.  13,  50  N,  E.  1019,  66  A.  S. 
Cas.  121;  Hedriek  v.  Missouri  Pae.  R.  253,  43  LJtjI..  210;  Olson  v.  St. 
R.  Co.,  195  Mo.  104,  93  S.  W.  Paul,  etc,  R.  Co.,  45  Minn.  536,  48 
268,  6  Ann.  Cas.  793;  St.  Louis,  N.  W.  445,  22  A.  S.  R.  749  and  note, 
etc.,  R.  Co.  V.  Oosnell,  23  Okla.  4.  See  infra,  par.  659. 
588,  101  Pac.  1126,  22  L.R.A.(N.S.)  S.  See  infra,  par.  715. 
892. 
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to  become  overcrowded,'  the  question  of  negligence  in  such  case  gen- 
erally being  left  to  the  jury,'  yet  the  fact  of  such  overcrowding  may 
often  constitute  evidence  of  negligence  on  the  part  of  the  company 
rendering  it  liable  for  injuries  to  a  passenger  resulting  therefrom,* 
as,  for  instance  where  a  street  car  is  so  overloaded  that  it  cannot  be 
controlled  and  readily  stopped  when  approaching  an  intersecting 
street,  in  time  to  prevent  an  accident;  •  where  the  company  permits  its 
cars  to  become  so  crowded  that  a  passenger  is  pushed  off  and  injured,** 
or  when  cars  in  a  crowded  condition,  with  passengers  riding  on  the 
foot-boards,  are  run  so  near  the  intersection  of  a  switch  with  the  main 
track  that  they  cannot  pass  without  injury  to  the  passengers.'*  A 
street  railway  company  which  runs  a  car  at  high  end  dangerous  speed 
without  warning,  past  another  which  is  so  overcrowded  that  the  pas- 
sengers in  moving  about  crowd  one  of  their  number,  who  is  standing 
on  the  platform,  over  the  line  of  safety  between  the  two  tracks,  may 
be  liable  for  injury  to  him  through  collision  with  the  car  so  operated." 
In  respect  to  the  liability  of  a  carrier  by  water  for  allowing  the  over- 
loading of  its  vehicles,  it  has  been  held  that  the  owner  of  a  steamship 
is  liable  for  the  death  of  a  passenger  drowned  by  the  swamping  of  a 
boat  sent  to  convey  him  from  the  shore  to  the  vessel,  where  the  officer 
in  charge  of  the  boat  permits  it  to  attempt  the  journey  in  an  over- 
loaded condition,  although  the  passengers  are  themselves  guilty  of 
contributory  negligence  in  failing  to  leave  the  boat  when  told  that  it 
is  overloaded,  and  requested  to  do  so.'*  The  duty  of  the  carrier  to 
provide  sufficient  accommodations  for  passengeis  is  treated  elsewhere 
in  this  title,'*  as  are  also  its  duty  to  use  commensurate  care,  where,  by 
reason  of  the  crowded  condition  of  its  vehicles,  passengers  are  carried 
in  dangerous  positions,'*  and  the  effect  of  the  crowded  condition  of  a 

6.  Thompson  v.  Boston  EI.  R.  Co.,  24  S.  E.  267,  53  A.  S.  R.  839,  32 
201  Mass.  114,  87  N.  E.  488,  131  A.  L.R.A.  220. 

S.  R.  392,  20  L,R.A.(N.S.)  1063;  Me-  9.  Richmond  R.,  etc.,  Co.  v.  Garth- 
Cumber  v.  Boston  El.  K.  Co.,  207  Mass.  right,  92  Va.  627,  24  S.  E.  267,  53 
559,  93  N.  E.  698,  32  L.R.A.(N.S.)  A.  S.  R.  839,  32  L.R.A.  220. 
475;  De  Glopper  v.  Nashville  R.,  etc.,  10.  Lobner  v.  Metropolitan  St.  R. 
Co.,  123  Tenn.  633,  134  S.  W.  609,  33  Co.,  79  Kan.  811,  101  Pac.  463,  21 
L.R.A.(N.S.)  913;  Graves  v.  Tacoma  L.R.A.(N.S.)  972. 
R.  &  P.  Co.,  72  Wash.  387,  130  Pac.  11.  Topeka  City  R.  Co.  v.  Higgs,  38 
476,  45  L.R.A.(N.S.)  269  and  note.  Kan.  375,  16  Pae.  667,  5  A.  S.  R. 

118  A.  S.  R.  476  note;  4  L.R.A.  754. 

(N.S.)  399  note.  12.  Elliott  r.  Seattle,  etc.,  R.  Co., 

7.  4  L.R.A.(N.S.)  399  note.  68  Wash.  129,  122  Pac.  614,  39  L.RA. 

8.  Lobner  r.  Metropolitan   St.  R.  (N.S.)  608. 

Co.,  79  Kan.  811,  101  Pac.  463,  21  13.  Weisshaar  v.  Kimball  Steamship 

L.R.A.(N.S.)  972;  Pray  v.  Omaha  St.  Co.,  128  Fed.  397,  63  C.  C.  A.  139, 

R.  Co.,  44  Neb.  167,  62  N.  W.  447,  65  L.R.A.  84. 

48  A.  S.  R.  717  and  note;  Richmond  14,  See  supra,  par.  524. 

R.,  etc.,  Co.  V.  Garthright,  92  Va.  627,  15.  See  supra,  par.  590. 

1214 


Digitized  by  Google 


4  R.  C.  L. 


CARRIERS 


$$  636,  637 


vehicle  upon  the  question  of  contributory  negligence  of  a  passenger 
in  occupying  a  dangerous  position  thereon. ^* 

636.  Pennitting  or  Compelling  Passenger  to  Ride  in  Dangerous 
Place.— Where  a  carrier  has  omitted  to  perform  a  duty,  and  by  reason 
of  such  omission  a  passenger  goes  into  a  dangerous  place  and  receives 
an  injury  which  he  might  have  avoided  had  the  carrier  performed 
its  duty,  the  carrier  cannot  take  advantage  of  such  act.*'  It  is  the 
duty  of  the  carrier  to  protect  the  passenger  against  his  own  negligence, 
under  penalty  of  the  failure  to  do  so  being  regarded  as  the  proximate 
cause  of  a  resulting  accident  and  injury  to  the  passenger,  when  the 
mismanagement  of  the  carrier  has  forced  the  passenger  to  occupy 
a  dangerous  position,**  as,  for  instance,  when  the  carrier  has  allowed 
its  vehicle  to  be  so  overcrowded  as  to  compel  the  passenger  to  ride  on 
the  steps  or  platform  of  such  vehicle. *•  A  passenger  injured  while 
in  the  exercise  of  ordinary  care  for  his  own  safety,  by  being  throivn 
by  the  motion  of  the  car  from  a  platform  to  which  he  had  been  re- 
moved by  the  conductor  because,  in  consequence  of  sickness,  he  was 
oflFensive  to  other  passengers,  may  hold  the  carrier  liable  for  the  in- 
jury.** So  also,  a  railroad  company  is  liable  in  damages  for  the 
death  of  a  child  who,  being  seated  in  a  crowded  car,  was  compelled  by 
the  conductor  to  leave  the  seat  and  to  stand  upon  the  platform,  from 
which,  by  the  hasty  and  careless  exit  of  another  passenger,  he  was 
thrown  and  killed;  and  the  wrofigful  act  of  such  passenger  would 
not  relieve  the  company  from  the  consequences  of  the  wrongful  act  of 
its  conductor  in  placing  the  deceased  on  the  platform  *  Whether  it 
is  negligence  for  a  railroad  company  to  require  a  passenger  on  one 
of  its  trains  to  pass  from  one  car  to  another  while  the  train  is  in 
motion,  depends  upon  the  conditions  prevailing  at  the  time,  such  as 
the  manner  in  which  the  cars  are  coupled,  the  speed  at  which  the 
train  is  moving,  the  condition  of  the  track,  and  whether  it  is  straight 
or  cur\'ed,  and  also  upon  the  condition  of  the  passenger  as  to  strength 
and  sobriety.* 

637.  Operation  of  Car  Doors. — A  carrier  is  generally  liable  for  an 
injury  to  a  passenger  caused  by  the  act  of  a  servant  who  knows,  or 
should  know  by  the  exercise  of  due  care,  that  the  passenger  is  in  a 
position  of  proximity  to  a  car  door  so  that  the  opening  or  closing 
thereof  is  likely  to  injure  him,  and  who  opens  or  closes  such  door 

16.  See  infra,  par.  674-676.  Crank,  328  Ky.  329,  108  S.  W.  276, 

17.  97  Am.  Dec.  785  note.  18  L.R.A.(N.S.)  197  and  note. 

18.  Jackson  v.  Natchez,  etc.,  K.  Co.,  1.  Sheridan  v.  Brooklvn  Citv,  etc., 
114  La.  981,  38  So.  701, 108  A.  S.  R.  R.  Co.,  36  N.  Y.  39,  93  Am.  Dec.  490 
366,  70  L.R.A.  294.  and  note. 

19.  See  supra,  par.  590,  infra,  par.  2.  Carleton  r.  Central  of  Georgia 
674-G76.  R.  Co.,  155  Ala.  326,  46  So.  495,  16 

20.  Chesapeake,   etc.,   R.    Co.    v.  Ann.  Cas.  445. 
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without  warning  to  the  pa.-?seuger.  The  employee,  in  performing 
such  act,  is  charged  by  law  with  tlie  duty  of  exercising  extraordinary 
care  and  diligence,  so  as  to  prevent  any  injury  to  a  passenger;  and 
negUgent  ignorance  in  connection  with  the  act  from  which  a  passenger 
receives  an  injury,  is  no  exception  to  the  general  rule  of  liability  on 
the  part  of  the  master.  However,  a  carrier  is  not  liable  for  an  injiuy 
to  a  passenger  caused  by  the  opening  or  closing  of  a  car  door  by  ite 
servant  where  the  servant  had  no  reason  to  believe  that  the  passenger 
was  in  a  position  where  he  was  likely  to  be  injured  by  such  act.  So, 
also,  a  carrier  is  liable  for  an  injury  to  a  passenger's  hand  caught  by 
the  swinging  of  a  car  door  when  the  swinging  of  the  door  is  caused 
by  an  unusual  jolt  or  jerk  of  the  car,  but  where  the  swinging  of  the 
door  is  caused  by  a  jolt  or  jerk  which  is  an  ordinary  incident  of  travel, 
the  injury  to  a  passenger  thereby  is  deemed  an  accident,  and  the 
carrier  is  not  liable  therefor.'  A  carrier  is  not,  as  a  general  rule, 
guilty  of  negligence  in  leaving  a  car  door  open,  whereby  injury  results 
to  a  passenger,  as  it  is  a  matter  of  general  knowledge  that  car  doors 
may  be  left  open  without  exposing  passengers  to  unusual  danger. 
But  the  carrier  is  bound  to  close  a  car  door  while  the  train  is  jrassing 
through  a  tunnel;  and  where  a  passenger,  under  such  circumstances, 
attempts  to  close  the  door  to  avoid  smoke  and  gas,  the  carrier  is  liable 
for  an  injury  received  from  the  door.*  So,  also,  it  is  the  duty  of  a 
carrier  to  close  a  door  swinging  outward,  so  that  when  the  train  starts 
it  will  not  injure  a  passenger  upon  the  platform.'  While  a  railroad 
company  owes  no  duty  to  passengers  to  provide  vestibuled  coaches  on 
passenger  trains,  yet,  where  it  has  done  so,  it  is  its  positive  duty  to 
maintain  them  in  a  safe  condition,  and  in  their  operation  to  use  the 
highest  degree  of  care  consistent  with  their  practical  management,  to 
sec  that  every  appliance  connected  therewith  is  kept  in  repair  and  in 
a  safe  condition.*  Thus  for  instance,  if  it  leads  its  passengers  to  be- 
lieve that  the  doors  of  the  vestibule  will  be  kept  closed  between  stations 
and  then  negligently  leaves  them  open,  it  incurs  liability  to  passengers 
injured  thereby.'  A  railroad  company  is  not,  however,  neghgent  in 
leaving  the  platform  of  the  rear  vestibule  of  a  train  standing  at  a 
station  open,  without  light  in  the  vestibule,  so  as  to  be  liable  for  injury 
to  a  passenger  who  goes  there  merely  because  the  ear  is  hot  and  un- 
comfortable, and  falls  down  the  uncovered  steps.  Notice  to  the  com- 
pany of  a  custom  of  passengers  to  use  the  rear  platform  of  a  vestibuled 

3.  18  Ann.  Cas.  1164,  1165,  1166  113  A.  S.  R.  653,  2  L.R.A.(N.S.)  645 
note.  and  note. 

4.  Western  Maryland  R.  Co.  v.  22  L.R.A.(N.S.)  313  note;  27  L.R.A. 
Stanley,  61  Md.  266,  48  Am.  Rep.  (N.S.)  253  note. 


6.  Crandall  v.  Minneapolis,  etc.,  R.  A.  S.  R.  653  and  note,  2  LJl.A.(N.S.) 
Co.,  96  Minn.  434,  165  N.  W.  185.  645. 
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7.  Crandall  v.  Minneapolis,  etr.,  R. 
Co.,  96  Minn.  434, 105  N.  W.  185. 113 
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train  as  an  obsenation  platform  is  not  of  itself  sufficient  to  impose  the 
duty  of  keeping  the  platform  down  over  the  steps  while  the  train  is 
standing  at  a  station.^ 

638.  Operation  of  Gates  on  Car  Platforms. — Although  there  may 
be  no  neghgenee  in  the  failure  of  an  electric  street  railway  company 
in  the  absence  of  statute  or  ordinance  requiring  it,  to  have  gates  to  car 
platforms  to  guard  passengers  against  accidents  by  preventing  their 
dUghting  on  the  side  next  to  a  parallel  track,  yet  when  a  particular 
company  has  provided  such  gates,  failure  to  keep  them  closed  may  or 
may  not  be  negligence  in  the  given  instance,  and  this  is  a  question 
of  fact  for  the  jury Where  a  pa^nger  is  permitted  to  stand  on  the 
front  platform  of  a  motor  car,  he  has  the  right  to  assume  that,  if  there 
is  any  danger  to  him  requiring  the  closing  of  the  gates  of  the  platform, 
they  will  be  closed ;  and  the  same  duty  of  closing  these  gates,  when  it 
is  necessarj'  for  the  protection  of  a  passenger,  rests  upon  an  interurban 
railroad  as  upon  a  strictly  city  railroad.*"  And  a  street  car  company 
which  by  ordinance  is  bound  to  maintain  gates  upon  the  sides  of  car 
platforms  next  to  parallel  tracks  is  liable  for  injury  to  a  passenger 
crowded  off  the  platform  and  injured  by  a  passin,^  car,  although  the 
gate  was  opened  by  a  fellow  passenger.** 

639,  Collisions. — Where,  by  reason  of  the  misplacement  of  a  switcli 
by  the  servant  of  a  railroad  company,  a  train  is  diverted  from  the 
main  track  of  the  railroad  to  a  side-track,  and  there  collides  with 
other  cars,  and  imperils  passengers  on  an  adjoining  platform,  it  is 
competent,  for  a  jury  to  find  that  the  omission  to  replace  the  switch 
was  culpable  negligence.**  It  may  also  be  stated  that  a  street  railway 
company  is  required  to  exercise  the  highest  degree  of  care  and 
prudence  in  the  tran.sportation  of  passengers,  and  if  a  collision  at  a 
railway  crossing  results  from  a  failure  to  exercise  such  care  the  com- 
pany is  liable  for  any  injury  to  passengeis  caused  thereby.**  It  is 
immaterial  that  the  negligence  of  the  railroad  company  may  have 
contributed  to  the  collision.  The  quration  is  whether  the  street  car 
company  performed  its  duty  toward  its  passengers.**  Where  a  statute 


8.  Claiiton  V.  Southern  R.  Co.,  165 
Ala.  485,  51  So.  616,  27  L.R.A.(N.S.) 
253  and  note;  McMahon  v.  New  Or- 
leans R.,  etc.,  Co.,  127  La.  544,  53 
So.  857,  32  L.R.A.(N.S.)  346  and  note. 

9.  32  L.R.A.(N.S.)  347  note. 

10.  McMahon  v.  New  Orleans  R., 
etc.,  Co.,  127  La.  544,  53  So.  857,  32 
LJl.A.(N.S.)  346  and  note. 

11.  Elliott  r.  Seattle,  etc.,  R.  Co.,  68 
Wash.  129,  122  Pao.  614,  39  L.R.A. 
(N.S.)  608. 

12.  Caswell  v.  Boston,  etc,,  R.  Corp., 
98  Mass.  194,  93  Am.  Dee.  151. 

B.  C.  L.  Vol.  IV.— 77.  IS 


13.  Parker  v.  Des  Moines  City  R. 
Co.,  153  la.  254,  133  X.  W.  373,  Ann. 
Cas.  1913E  174  and  note. 

14.  Parker  v.  Des  Moines  City  R. 
Co.,  153  la.  254,  133  N.  W.  373,  Ann. 
Cas.  1H13K  174  and  note;  Central 
Passenger  R.  Co.  v.  Kuhn,  86  Ky.  578, 
6  S.  W.  441,  9  A.  S.  R,  309;  Matthews 
V.  Delaware,  etc.,  R.  Co.,  56  N.  J.  L. 
34,  27  Atl.  919,  22  L.R.A.  261;  O'Toole 
tj.  Pittsburgh,  etc.,  R.  Co..  158  Pa.  St. 
99,  27  Atl.  737.  38  A.  S.  R.  830,  22 
L.R~A.  606.  And  see  supra,  par.  585. 
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requires  a  street  railway  company  to  stop  its  cars  at  a  railroad  crossing 
until  an  employee  can  go  forward  and  ascertain  if  the  way  is  clear, 
a  failure  to  obey  the  statute  is  negligence,  and  if  a  collision  results 
therefrom  the  company  is  liable  for  any  injuries  to  passengers.  Under 
such  a  statute  no  exception  can  be  made,  even  though  the  view  of  the 
track  is  unobstructed  or  the  railroad  company  i^aintains  gates  and 
a  watchman  at  the  croasing.'*  The  application  of  the  doctrine  of  rcB 
ipsa  loquitur  in  case  of  collisions  is  treated  elsewhere  in  this  title.** 

640.  Explosion  of  Boiler. — A  carrier  by  water  is  liable  for  an  ex- 
plosion of  a  boiler  resulting  from  the  use  of  a  higher  pressure  of 
steam  than  the  inspector's  certificate  allowed,  notwithstanding  one 
cause  of  the  explosion  was  a  latent  defect  in  the  boiler,  which  reason- 
able caution  and  examination  would  not  have  revealed.  The  negli- 
gence of  the  engineer  in  such  case  is  attributable  to  the  master  and 
owner  of  the  vessel.''  Whether  or  not  the  explraion  of  a  steamboat 
boiler  is  within  the  doctrine  of  res  ipsa  loquitur^  is  considered 
hereafter.** 

Liability  for  Unsafe  Condition  of  Stations  and  Appurtenances 

641.  In  General. — A  i-ailroad  company  as  a  carrier  of  passengers 
must  provide  adequate  station  accommodations  and  safeguards  where  it 
usually  takes  on  and  puts  oti'  passengers,  and  it  is  bound  to  keep  its 
stations  in  a  safe  condition ;  '*  and  failure  to  perform  its  duty  in  this 

15.  Cincinnati  St  K.  Co.  c.  Murray,  (N.S.)  1041;  McDonald  v.  Chicago, 
53  Ohio  St.  570,  42  N.  E.  596,  30  etc.,  R.  Co.,  26  la.  124,  96  Am.  Dec. 
L.R.A.  508.  114;  Cotant  v.  Boone  Suburban  R. 

Ann.  Cas.  1913E  179  note.  Co.,  125  la.  46,  99  N.  W.  115,  69 

16.  See  infra,  pax.  715.  L.R.A.  982;  Missouri  Pac.  R.  Co.  v. 

17.  Carroll  v.  Staten  Island  R.  Co.,  Neiswanger,  41  Kan.  621,  21  Pac.  582, 
58  N.  Y.  126,  17  Am.  liep.  221.  13  A.  S.  R.  304  aiid  note;  Peniston  v. 

18.  See  infra,  par.  715.  Chicago,  etc.,  R.  Co.,  34  La.  Ann.  777, 

19.  Batton  v.  South  &  N.  A.  R.  Co.,  44  Am.  Rep.  444;  Moses  v.  Louisville, 
77  AJa.  591,  54  Am.  Rep.  80;  Ala-  etc.,  R.  Co.,  39  La.  Ann.  649,  2  So. 
bama  G.  S.  R.  Co.  v.  Arnold,  84  Ala.  567,  4  A.  S.  R.  231  and  note;  Buioank 
159,  4  So.  359,  5  A.  S.  R.  354  and  v.  Illinois  Cent.  R.  Co.,  42  La.  Ann. 
notej  Union  Depot  &  R.  Co.  v.  Lon-  1156,  8  So.  580,  11  L.R.A.  720  and 
doner,  50  Colo.  22,  114  Pac.  316,  33  note;  Sherman  v.  Maine  Cent.  R.  Co., 
L.RA.(N.S.)  433  and  note;  Toledo,  110  Me.  228,  85  Atl.  755,  43  L.R.A. 
etc.,  R.  Co.  V.  Qrush,  67  III.  262,  16  (N.S.)  1134  and  note;  Philadelphia, 
Am.  Rep.  618;  Wabash,  etc.,  R.  Co.  etc.,  R.  Co.  v.  Anderson,  72  Md.  519, 
V.  Locke,  112  Ind.  404,  14  N.  E.  391,  20  Atl.  2,  20  A.  S.  R.  483,  8  L.R.A. 
2  A.  S.  B.  193  and  note;  New  York,  673;  Gavnor  v.  Old  Colony,  etc.,  R. 
etc.,  R.  Co.  V.  Doane,  115  Ind.  435,  Co.,  100  Mass.  208,  97  Am.  Dec.  96; 
17  N.  E.  913,  7  A.  S.  R.  451  and  note,  Dean  v.  St.  Paul  Union  Depot  Co., 
1  L.RA..  157;  Lucas  v.  Pennsvlvania  41  Minn.  360,  43  N.  W.  54,  16  A.  S. 
Co.,  120  Ind.  205,  21  N.  E.  972,  16  R.  703,  5  L.R.A.  442;  Fullerton  v. 
A.  S.  R.  323  and  note;  Pens  Marquette  Fordyce,  121  Mo.  1,  23  S.  W.  587, 
R.  Co,  V.  Strange,  171  Ind.  160,  84  42  A.  S.  R.  516;  Pinens  v.  Atlantic 
N.  E.  819,  85  N.  E.  1026,  20  L.R.A.  Coast  IJne  R.  Co.,  140  N.  C.  450,  53 
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respect  will  leuder  it  liable  to  those  going  on  the  premises  in  response 
to  the  company's  invitation  and  suffering  injury  through  the  carrier's 
negligence,  and  who  are  themselves  without  fault.*'  The  rule  that 
the  duty  of  a  railroad  company  to  keep  safe  station  premises  extends 
to  all  who  rightfully  come  there  in  pursuance  of  the  invitation  which 
it  holds  out  to  the  public,  and  to  all  who  come  there  on  legitimate 
business  to  be  transacted  with  its  agent,  applies  to  flag  as  well  aa 
regular  stations  where  the  company  has  undertaken  to  provide  such 
'  premises.*  This  duty  of  the  carrier  to  construct  and  maintain  its 
station  premises  in  a  safe  condition  for  travelers  applies  to  all  parts^ 
of  the  premises  to  which  the  passengers  may  properly  resort,*  as,  for 
instance,  toilet  rooms,*  and  baggage  rooms  whither  a  passenger  may 
properly  go  for  tlie  purpose  of  identifying  and  claiming  his  baggage.* 
With-  regard  to  the  question  as  to  the  duty  of  a  carrier  to  take  active 
measures  to  prevent  a  passenger  from  going  into  a  dangerous  place,  as 
distinguished  from  the  question  of  the  negligence  of  the  carrier  in 
allowing  the  place  to  become  dangerous,  it  has  been  laid  down  that  a 
carrier  does  not  discharge  its  entire  obligation  by  giving  notice  of  a 
certain  rule  as  to  where  passengers  may  go,  and,  if  the  custom  of 
passengers  to  disregard  the  rule  is  so  common  as  to  charge  the  serv- 
ants of  the  road  with  notice  of  it,  then  it  is  the  carrier's  duty  either 
to  take  active  measures  to  enforce  the  rule,  or  to  make  disregard 
thereof  safe.*   On  the  other  hand  some  authorities  take  the  position 


S.  £.  297,  111  A.  S.  R.  856;  Maugum  Lucas  v.  Pennsylvania  Co..  120  Ind. 

V.  North  Carolina  R.  Co.,  145  N.  C.  205,  21  N.  K.  972, 16  A.  S.  R.  323  and 

152,  58  S.  E.  913,  122  A.  S.  R.  437  note;  Peniston  v.  Chicago,  etc.,  R.  Co., 

and  note,  13  L.R.A.(N.S.)  589;  Wood  34  La.  Ann.  777,  44  Am.  Rep.  444^ 

V.  Pennsylvania  R.  Co.,  177  Pa.  St  Johns  v,  Clutrlotte,  etc,  R.  Co.,  3& 

306,  35  All.  699,  55  A.  S.  R.  728,  35  S.  C.  162,  17  S.  £.  698,  39  A.  S.  R. 

LJt.A.  190;  Johns  v.  Charlotte,  etc.,  709,  20  L.R.A.  530  and  note. 

B.  Co.,  39  S.  C.  162,  17  S.  £.  698,     1.  Pinens  v.  Atlantic  Coast  Line  R. 

39  A.  S.  R.  709,  20  L.R.A.  520  and  Co.,  140  N.  C.  450,  53  S.  E.  297,  111 

note;  Galveston,  etc.,  R.  Co.  v.  Mat£-  A.  S>  R.  856. 

dorf,  102  Tel.  42,  112  S.  W.  1036,     39  Ii.R.A.(N.S.)  559  note. 

132  A.  S.  R.  849,  20  L.RJl.(N.S.)      2.  Cotant  tJ.  Boone  Suburban, R.  Co.,. 

833;  Blomsness  v.  Puget  Sound  Elec-  125  la.  46,  99  N.  W.  115,  69  L.R.A. 

trie  R.  Co.,  47  Wash.  620,  92  Pae.  414,  982. 

17  L.R.A.(N.S.)  763  and  note;  Bar-      24  L.R.A.(N.S.)  250  note. 

ker  r.  Ohio  River  R.  Co.,  51  W.  Va.      3.  Jordan  v.  New  York,  etc.,  R.  Co., 

423,  41  S.  E.  143,  90  A.  S.  R.  808  and  165  Mass.  346,  43  N.  E.  Ill,  52  A. 

note;  Dowd  v.  Chicago,  etc.,  R.  Co.,  S.  R.  522,  32  L.R.A.  101. 

84  Wis.  105,  54  N.  W.  24,  36  A.  S.  R.      4.  Exton  v.  Central  R.  Co.,  63  N.  J. 

917,  20  L.R.A.  527.  L.  356,  46  Atl.  1099,  56  L.R.A.  508; 

3  L.R.A.  74  note.  Bates  v.  Chicago,  etc.,  R.  Co.,  140 

20.  Alabama  Great  Southern  R.  Co.  Wis.  235,  122  N.  W.  745,  133  A.  S.  R. 

V.  Qoafrey,  156  Ala.  202,  47  So.  185,  1069. 

130  A.  S.  R.  76;  Union  Depot  &  R.  6.  Chicajjo,  etc.,  R.  Co.  v.  Lowell, 
Co.  V.  Londoner,  50  Colo.  22,  114  Pac.  151  U.  S.  209,  14  S.  Ct  281,  38  U.  S. 
316,  33  L.R.A.(N.S.)  433  and  note;  (L.  ed.)  131. 
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that  the  mere  toleration  of  a  practice  without  taking  any  active  means 
to  prevent  it  is  different  from  an  inducement  or  invitation  to  follow 
such  practice.  Thus  it  has  been  held  that  the  mere  fact  that  a  rail- 
road company  which  provides  a  subway  for  passengers  to  pass  from 
one  side  of  its  tracks  to  the  other,  with  signs  directing  them  to  it,  does 
not  enforce  its  order  not  to  let  them  cross  over  standing  trains,  because 
it  is  impossible  to  distinguish  between  those  wishing  to  embark  on 
such  trains  and  those  wishing  to  cro^  the  tracks,  does  not  amount  to 
an  invitation  to  them  to  cross  the  train,  within  the  rule  governing  the 
care  which  is  due  to  invitees.* 

642.  Premises  Adjoining  Stations;  Union  Depots. — The  duty  to 
maintain  safe  depots  and  premises,  and  the  liability  for  injuries  by 
reason  of  defects  therein,  attaches  of  course  to  all  carriers  owning 
such  premises,'  but  this  duty  and  liability  are  not  confined  to  such 
cases,  and  extend  to  corporations  not  themselves  carriers  but  con- 
structing and  maintaining  depots  for  the  use  of  those  actually  engaged 
in  such  business.  Thus  a  union  depot  company  which  undertakes  to 
provide  common  terminal  facilities  for  the  passenger-carrying  rail- 
roads entering  a  city  owes  to  passengers  and  their  attendants  the  duty 
of  keeping  the  station  and  its  facilities  in  a  proper  condition  for  their 
safety.*  With  regard  to  the  liability  of  a  carrier  of  passengers  for 
injuries  caused  by  defective  premises  not  owned  or  controlled  by  the 
carrier,  the  general  principle  has  often  been  applied  that  one  who, 
though  not  strictly  in  control  of  a  defective  thing  or  dangerous  place, 
yet  uses  it  for  his  own  benefit  or  for  his  purposes  invites  another  to 
enter  it,  may,  if  other  elements  of  liability  concur,  be  held  responsible 
to  the  latter  for  an  injury  caused  by  the  defect  or  danger.'  Thus  a 
railroad  company  is  not  relieved  from  liability  for  injury  to  its  pas- 
senger by  reason  of  the  unsafe  condition  of  the  depot  premises  which 
the  passenger  must  use  to  reach  its  trains,  by  the  fact  that  the  premises 
are  used  by,  and  in  possession  of,  a  union  depot  company  or  its  re- 
ceiver, with  whom  the  railroad  company  contracts  for  terminal 
facilities.!**  jf^  ^^jth  full  knowledge  of  the  facts,  the  carrier  permits  an 
unsafe  and  dangerous  means  of  reaching  a  station  to  be  used,  it  is  as 
much  liable  for  an  injury  arising  therefrom  as  if  it  had  itself  set  up 
and  maintained  the  dangerous  way.*'   Where  a  platform  maintained 

6.  Hillmari  v.  Boston  El.  R.  Co.,  sengers  in  leaving  carrier's  premises) ; 
207  Mass.  478,  93  N.  E.  653,  32  L.R.A.  Kulilen  v.  Boston,  etc.,  St.  R.  Co.,  193 
(N.S.)  198  and  note.  Mass.  341,  79  N.  E.  815.  118  A.  S.  R. 

7.  See  $upra,  par.  641.  516,  7  L.R.A.(N.S.)  729;  Woods  v. 

8.  Union  Depot  &  R.  Co.  v.  Lon-  White  Star  Line,  160  Mieh.  540,  125 
doner,  50  Colo.  22,  114  Pac.  316,  33  N.  W.  396,  27  L.R.A.(N.S.)  992. 
L.B.A.(N.S.)  433  and  note.  10.  Herrraan  v.  Great  Northern  R. 

9.  Cotant  v.  Boone  Suburban  R.  Co.,  Co.,  27  Wash.  472,  68  Pac.  82,  57 
125  la.  46,  99  K.  W.  115,  69  LJI.A.  L.R.A.  390. 

982  (stile  over  wire  fence  used  by  pas-  11.  Delaware,  etc.,  R.  Co.  v.  Traut- 
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jointly  by  two  railroad  companies  for  the  purpose  of  enabling  passen- 
gers to  pass  from  the  depot  of  one  of  the  companies  to  that  of  the 
other  is  neghgently  left  in  an  unsafe  condition,  both  companies  are 
liable  to  a  passenger  for  injuries  sustained  while  passing  over  such 
platform.**  A  person  resorting  to  a  railroad  depot  to  purchase  a 
ticket  for  transportation  over  a  railroad  which  makes  use  of  the  depot 
to  receive  and  discharge  passengers  is  not  bound  to  show  that  the 
person  at  the  ticket  window  is  the  agent  of  the  company,  and  not  a 
mere  broker,  to  avoid  the  application  of  the  rule  that  a  railroad  com- 
pany is  not  liable  for  the  condition  of  premises  where  its  tickets  are 
sold  by  a  broker  in  whose  hands  they  have  been  placed.** 

643.  Persons  Entitled  to  Recover. — Persons  on  the  premises  of  a 
carrier,  intending  to  take  passage  on  its  conveyance,  or  remaining  on 
the  premises  a  reasonable  time  after  leaving  such  conveyance,  are,  as 
has  been  seen,  deemed  passengers,*^  and  as  such  are  of  course  entitled 
to  have  the  stations,  platforms  and  approaches  kept  safe.**  There  are 
expressions  in  some  decisions  which  would  tend  towards  the  rule  that 
the  general  public  are  entitled  to  find  safe  platforms,  etc.,  if  they  go 
on  the  carrier's  property,  whether  they  have  business  there  or  not. 
Thus  it  has  been  said  that  depot  grounds  are  quasi-public.  AVhen  the 
company  permits  the  public  to  pass  over  its  grounds,  and  invites 
them  to  transact  business  with  it  on  its  grounds,  it  thereby  tacitly 
licenses  persons  to  come  upon  and  pass  over  the  grounds ;  and  persons 
do  not  become  trespassers  in  doing  so  in  a  proper  manner. But  the 
majority  of  the  cases  hold  that  persons  going  upon  the  platform  simply 
for  their  own  purpose  or  amusement  are  entitled  to  demand  nothing 
further  than  that  they  shall  not  be  wilfully  or  wantonly  injured.*' 
The  general  principles  governing  the  duties  and  liabilities  of  car- 

wein,  52  N.  J.  L.  169,  19  Atl.  178,  Am.  Dec.  96;  GiUis  v.  Pennsyhania 

19  A.  S.  R.  442,  7  L.R.A.  435.  B.  Co.,  59  Pa.  St.  129,  98  Am.  Dee. 

11  L.R.A.  721  note.  317. 

12.  7  L.R.A.  111  note.  20  L.R.A.  527  note;  24  L.R.A.  521 

IS.  Herrman  v.  Great  Northern  R.  note. 
Co.,  27  Wash.  472,  68  Pac.  82,  57      16.  20  L.R.A.  528  note. 
L.R.A.  390.  17.  Montgomery,   etc.,    R.    Co.  ». 

14.  See  supra,  par.  491,  and  eupra,  Thompson,  77  Ala.  448,  54  Am.  Rep. 
par.  497.  72;  Burbank  v.  Illinois  Cent.  R.  Co., 

15.  Louisville,  etc.,  R.  Co.  v.  Daugb-  42  La.  Ann.  1156,  8  So.  580, 11  L.R.A. 
erty,  108  S.  W.  336,  32  Ky.  L.  Rep.  720;  Sherman  r.  Maine  Cent.  R.  Co., 
1392,  15  L.R.A.(N.S.)  740;  Sherman  110  Me.  228,  85  Atl.  755,  43  L.R.A. 
V.  Maine  Cent.  R.  Ca,  110  Me.  228,  (N.S.)  1134  and  note;  Gilles  v.  Penn- 
85  AU.  755,  43  L.R.A.(N.S.)  1134  and  sylvania  B.  Co.,  59  Pa.  St.  129,  98 
note;  Phil^elpfaia,  etc.,  R.  Co.  v.  An-  Am.  Dee.  317;  Baltimore, etc.,  R.  Co.  v. 
deraon,  72  Md.  519,  20  Atl.  2,  20  A.  Scbwindling,  101  Pa.  St.  258,  47  Am. 
S.  R.  483,  8  L.R.A.  673;  Gaynor  w.  Old  Rep.  706. 

Colony,  etc.,  R.  Co.,  100  Mass.  208,  97     20  L.R.A.  529  note. 
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riers  of  passengers  to  otiier  tlian  passengers,  as  licensees,  invitees,  and 
trespassers,  are  treated  elsewhere  in  this  title.** 

644.  Degree  of  Care  Required  of  Carrier. — With  regard  to  the  de- 
gree of  care  required  of  a  carrier  of  passengers  in  reference  to  the 
condition  and  management  of  its  stations  and  premises,  the  author- 
ities differ,  some  holding  that  the  carrier  is  in  respect  to  such  matters 
bound  only  to  the  exercise  of  ordinary  or  reasonable  care,**  while 
otlier  decisions,  and  these  seem  to  be  in  the  majority  and  supported 
by  the  better  reasoning,  hold  that  the  burden  of  extraordinary  care 
is  on  the  carrier  in  the  management  of  its  stations  as  well  as  in  the 
operation  of  its  cars.**  One  very  cogent  reason  against  applying  the 
rule  of  extraordinary  care  in  relation  to  the  roadbed,  track,  cars,  ap- 
pliances, and  the  like,  and  the  rule  of  ordinary  care  as  to  the  con- 
struction and  maintenance  of  stations  and  waiting  rooms,  is  that  the 
attempt  to  apply  different  rules  will  often  result  in  the  greatest  per- 
plexity and  the  most  retined  distinctions  in  determining  whether  an 
injury  complained  of  should  be  referred  to  a  condition  existing  in 
tlie  station  or  to  the  operation  of  a  train.*  It  is  a  noticeable  fact  that 
even  the  courts  which  have  nominally  adopted  the  rule  of  reasonable 
care  frequently  state  it  in  such  a  way  as  to  convey  the  impression 
that  reasonable  care  in  such  cases  is  care  of  a  high  degree.*  The 
courts  sometimes  recognize  the  size  and  importance  of  a  station  as 
factors  in  determining  the  precautions  which  must  be  taken  for  the 
safety  of  persons  using  it,  without  reference  to  whether  it  is  a  flag  or 
regular  station.* 

18.  See  supra,  par.  500-503.  York,  etc.,  R.  Co.,  165  Mass.  346,  43 

19.  St.  Louis,  etc.,  R.  Co.  v.  Woods,  N.  E.  Ill,  52  A.  S.  R.  522,  32  L.R.A. 
96  Ark.  311, 131  S.  W.  869,  33  L.R.A.  101;  Fremont,  etc.,  R.  Co.  v.  Hag- 
(N.S.)  855  and  note;  Pere  Marquette  Wad,  72  Neb.  773, 101  N.  W.  1033, 106 
R.  Co.  V.  Strange,  171  Ind.  160,  84  N.  W.  1041,  9  Ann.  Cas.  1096,  4 
N.  E.  819,  85  N.  E.  1026,  20  LJI.A,  L.R.A.(N.S.)  254  and  note;  Johns  v. 
(N.S.)  1041;  Woodburv  D.Maine  Cent.  Charlotte,  etc.,  R.  Co.,  39  S.  C.  162, 
R.  Co.,  110  Me.  224,  85  Atl.  753,  43  17  S.  E.  698,  39  A.  S.  R.  709,  20 
L.R.A.(N.S.)  682;  Carpenter  v.  Bos-  L.R.A.  520  and  note;  Brackett  v. 
ton,  etc.,  R.  Co.,  97  N.  T.  494,  49  Am.  Southern  R.  Co.,  88  S.  C.  447,  70 
Rep.  540;  Lafflin  v.  Buffalo,  etc.,  R.  g    g   iq26,  Ann.  Cas.  1912C  1212. 

o  ^  ^;J-  i^?/  S-  \  f  24  L.R.A.  521  note;  33  L.R.A.(N.S.) 
Am.  Rep.  433;  Kelly  v.  Manhattan  R.  oce  . 

I       '  ft  W        ?^'r'    ■  1-  Br^'<'kett  V.  Southern  R.  Co..  88 
L.R.A.  .4  and  note ;  Atchison  etc.  R.  g  ' 

Co.  r.  Jandera,  24  Okla.  106,  104  Pae.  ,n,„^             j  ^ 

339,  2  Ann.  cL  316,  24  L.R.A.(N.S.)  ^^i^C  1212  and  note.   ^  ^ 

53.3'                     '              ^      '  2.  Loftus  V.  Union  Ferry  Co.,  84 

20  L.R.A.  520,  .'j21  note;  16  Ann.  N.  Y.  455,  38  Am.  Rep.  533. 

Cas.  117  note.  20  L.R.A.  522  note. 

20.  Knight  v.  Portland,  etc  ,  R.  Co.,  8.  Fulghum  v.  Atlantic  Coast  Line 
56  Me.  234,  96  Am.  Dec.  449;  Gaynor  R.  Co.,  158  N.  C.  555,  74  S.  E.  584, 
V.  Old  Colony,  etc.,  R.  Co.,  100  Mass.  39  LJB.A.(N.S.)  558  and  note;  Abbot 
208,  97  Am.  Dec.  96;  Jordan  v.  New  i-.  Oregon  R.  Co.,  46  Ore.  549,  80 
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645.  Failure  to  Provide,  Light,  and  Heat  Waiting  Rooms. — It  has 
often  been  held  that  there  is  a  duty  devolving  on  a  railroad  company 
to  provide  suitable  stations  and  waiting  rooms  for  persons  intending 
to  talce  passage  on  trains,^  and  to  keep  the  same  open  for  a  reasonable 
length  of  time  before  the  time  for  the  arrival  of  trains,*  and  a  failure 
to  provide  such  accommodations  renders  it  liable  for  injuries  from 
exposure  sustained  by  one  awaiting  the  arrival  of  a  train  where  such 
injuries  are  the  proximate  result  of  its  breach  of  duly.*  This  duty 
to  establish  and  maintain  depots  and  waiting  rooms  is  in  many 
jurisdictions  expressly  imposed  on  the  carrier  by  statute,*  and  the  time 
for  which  its  stations  and  waiting  rooms  shall  be  kept  open  is  pre- 
scribed.* Where  not  in  conflict  with  statutory  provisions  a  carrier  has 
the  right  to  establish  a  reasonable  rule  in  regard  to  its  depots  and 
waiting  rooms.'  A  person  going  to  a  station  has  no  absolute  right 
to  require  the  waiting  room  to  be  kept  open  and  in  comfortable  con- 
dition for  pnssengei^  an  unreasonable  length  of  time  before  that  flxed 
for  the  departure  of  the  train,  nor  to  use  the  room  for  lying  down 
and  sleeping.!**  j^^p  jg  ^j^g  carrier  liable  to  intending  passengers  who 
receive  injury  from  cold  and  exposure  to  which  they  are  subjected 
before  the  stated  time  for  opening  its  waiting  room.^^  But  rules  in 
regard  to  closing  waiting  rooms,  though  reasonable  in  the  case  of 
passengers  awaiting  trains  under  ordinary  circumstances,  may  not 
be  reasonable  in  ihe  case  of  througli  passengers  on  delayed  trains.^* ' 

Pae.  1012,  114  A.  S.  R.  885,  7  Ann.  97  Miss.  455,  52  So.  355,  28  L.R.A. 

Cas.  961, 1  L.R.A.(N.S.)  851.  (N.S.)  311. 

4.  MoDtgomery,  etc.,  R.  Co.  v.  8.  Metealf  v.  Yazoo,  etc.,  R.  Co.,  07 
Thompson,  77  Ala.  448,  54  Am.  Rep.  Miss.  455,  52  So.  355,  28  L.R.A.(N.S.) 
72;  Alabama  Great  Southern  R.  Co.  v.  311  (one  hour  before  arrival  and  one 
Godfrey,  156  Ala.  202,  47  So.  185, 130  half  hour  after  departure  of  all  pas- 
A.  S.  R.  76;  St.  Louis,  etc.,  R.  Co.  v.  senger  trains). 

Wilson,  70  Ark.  136,  66  S.  W.  661,  Ann.  Cas.  1912C  1214-1215  note. 
91  A.  S.  R.  74;  Draper  v.  Evansville,  9.  Rilev  v.  WriKhtsville,  etc.,  R.  Co., 
etc.,  R.  Co.,  165  Ind.  H7,  74  N.  E.  133  Ga.  890,  65  S.  E.  890,  18  Ann. 
889,  6  Ann.  Cas.  569;  McDonald  «.  Cas.  208,  24  L.R.A.(N.S.)  379;  Phil- 
Chicago,  etc.,  R.  Co.,  26  la.  114,  96  lips  v.  Southern  R.  Co.,  124  N.  C. 
Am.  Dee.  114.  123,  32  S.  E.  388,  45  L.R.A.  163. 

11   L.R.A.   720   note;   Ann.   Cas.  10.  Central  of  Georgia  R.  Co.  v. 

1912C  1215  note.  Motes,  117  Ga.  923,  43  S.  E.  990,  97 

5.  Brackett  v.  Southern  R.  Co.,  88  A.  S.  R.  223,  62  L.R.A.  507;  Riley  v. 
S.  C.  447,  70  S.  E.  1026,  Ann.  Cas.  Wrigbtsville,  etc.,  R.  Co.,  133  Ga.  413, 
1912C  1212  and  note.  65  S.  E.  890,  24  L.R.A.(N.S.)  379; 

6.  Draper  v.  Evansville,  etc.,  R.  Co.,  Phillips  v.  Southern  R.  Co.,  124  N.  C. 
165  Ind.  117,  74  N.  E.  889,  6  Ann.  123,  32  S.  E.  388,  45  L.R.A.  163; 
Cas.  569.  Brackett  v.  Southern  R.  Co.,  88  S.  C. 

7.  Riley  v.  Wrightsville,  etc.,  R.  Co.,  447,  70  S.  E.  1026,  Ann.  Cas.  1912C 
133  Ga.  413,  65  S.  E.  890,  18  Ann.  1212  and  note. 

Cas.  208  and  not*,  24  L.R.A.(N.S.)      29  L.R.A.{N.S.)  799  note. 
379;  Illinois  Cent.  R.  Co.  v.  Laloge,      11.  Ann.  Cas.  1912C  1215  note. 
113  Ky.  896,  69  S.  W.  795,  62  L.R.A.     12.  Riley  v.  Wrightsville,  etc.,  R. 
405:  Metcalf  v.  Yazoo,  etc.,  R.  Co.,  Co.,  133  Ga.  413,  65  S.  E.  890,  18 
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So,  also,  the  propriety  of  enforcing  a  rule  reasonable  under  ordinary 
circumstances,  may  depend  upon  the  state  of  the  weather,  or  the 
condition  of  the  intending  passenger.'*  It  is  clearly  the  duty  of  a 
carrier  of  passengers  by  railroad  not  only  to  maintain  and  keep  open 
its  stations  and  waiting  rooms  for  the  time  prescribed  by  statute,  or 
in  the  absence  of  statute  for  a  reasonable  time  before  the  arrival  of 
trains,  but  also  to  warm  such  premises  where  the  weather  requires  it, 
during  such  period  of  time,  and  a  failure  to  perform  such  duty  re- 
sulting in  injury  to  a  passenger  will  render  the  carrier  liable  in 
damages.**  So  also  it  is  the  duty  of  the  carrier  to  see  that  the  waiting 
rooms  at  its  stations  are  properly  lighted  during  the  time  they  are 
required  to  be  kept  open  for  passengers.*^  Where  a  statute  requires 
a  carrier  to  keep  its  depots  or  waiting  rooms  open,  lighted,  and  warmed 
for  a  specified  time  before  the  arrival  and  after  the  departure  of  a 
train,  it  has  been  held  that  the  time  specified  refers  to  that  before  and 
after  the  actual  arrival  and  departure  of  trains  rather  than  to  the 
scheduled  time.  Such  construction  would  seem  best  adapted  to  the 
comfort  of  passengers,  and  at  the  same  time  least  burdensome  on  the 
carrier.**  As  to  what  is  a  reasonable  or  unreasonable  length  of  time 
for  a  passenger  or  intending  passenger  to  remain  in  a  railroad  waiting 
room  voluntarily  kept  open  by  the  company  may  be  of  importance 
in  determining  the  question  of  contributory  negligence  of  a  passenger 
claiming  to  have  suffered  injury  from  the  failure  of  the  carrier  to 
warm  such  waiting  room,  and  this  is  generally  held  to  be  a  question 
for  the  jury.  So  also  it  is  a  question  for  the  jury  whether  the  pas- 
senger should  have  anticipated  the  probability  of  injury  from  an 
unheated  waiting  room,  and  whether  by  reasonable  effort  he  could 
have  found  other  accommodations.*' 

646.  Turnstiles,  Doors,  and  Dangerous  Openings  on  Premises. — 
It  is  the  duty  of  a  carrier  of  passengers  to  provide  its  patrons  safe  or 
at  least  reasonably  safe  means  of  ingress  and  egress  to  and  from  its 
premises,  and  negligence  in  this  respect  will  render  the  carrier  liable 
to  persons  rightfully  on  its  premises  and  injured  without  fault  on 
their  part^  as,  for  instance,  in  the  case  of  injury  by  a  defective  turn- 
Ann.  Cas.  208  and  note,  24  L.B.A.  was  in  no  condition  to  face  it). 
(N.S.)  379;  Phillips  v.  Southern  R.  14.  St.  Louis,  etc.,  R.  Co.  t).  Wilson, 
Co.,  124  N.  C.  123,  32  S.  E.  388,  45  70  Ark.  136,  66  S.  W.  661,  91  A.  S. 
L.B.A.  163  (closing  waiting  room  after  R.  74;  Brackett  v.  Sonthem  R.  Co., 
departure  of  train  untd  thirty  minutes  88  S.  C.  447,  70  S.  E.  1026,  Ann.  Cas. 
before  departure  of  next  train).  1912C  1212  and  note. 

IS.  Texas  Midland  R.  Co.  v.  Oeral-     15.  Ann.  Cas.  1912C  1215  note, 
don,  103  Tex.  402,128  S.  W.  611,  Ann.     16.  Ann.  Cas.  1912C  1215  note. 
Cas.  1913A  45  and  note,  29  L.R.A.     17.  Bradcett  v.  Sonthmi  B.  Co.,  8» 
(N.S.)  799  and  note  (company  liable  S.  C.  447,  70  S.  E.  1026,  Ann.  Cas. 
for  turning  woman  ont  of  waiting  1912C  1212. 
room  into  a  storm  with  notice  that  she 
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stile,*®  door,  etc.**  The  carrier  is  not,  however,  bound  to  take  pre- 
cautions against  the  unusual  and  negligent  use  of  its  appliances  by 
strangers  or  others.  If  they  are  reasonably  safe,  when  used  with 
ordinary  care,  and  in  the  manner  that  prevails  with  the  mass  of  man- 
kind, the  duty  of  the  party  who  suppUes  them  is  performed.**  While, 
as  has  been  seen,  it  is  the  duty  of  a  can-ier  to  make  at  least  reasonably 
safe  all  places  on  its  premises  to  which  a  passenger  may  rightfully 
resort,  and  where  it  may  reasonably  be  anticipated  that  he  will  go,^ 
and  it  will  be  liable  for  anything  in  the  nature  of  a  pitfall,  trap,  or 
unexpected  opening  in  such  places,*  yet  the  carrier  will  not  nec^ 
sarily  be  liable  merely  because  it  has  failed  to  lock  a  door  leading  to 
a  place  of  danger  on  its  premises,  and  a  passenger  by  mistake  enters 
tiie  same  and  is  injured,  at  least  where  it  has  done  nothing  to  mislead 
the  person  injured.  No  rule  can  be  laid  down  in  such  matters,  but 
in  a  measure  each  case  must  be  determined  by  itself  in  view  of  its 
own  particular  circumstances,*  and  the  question  of  the  contributory 
negligence  of  the  injured  person  is  often  the  controlling  factor  in 
determining  the  carrier's  liability  in  such  cases.* 

647.  Defects  in  Means  of  Access  and  Exit. — It  is  the  duty  of  a 
railroad  company  to  provide  safe  means  of  access  to  and  exit  from  its 
station  for  the  use  of  its  passengers,"  and  when  it  has  set  aside  or  estab- 
lished an  approach  to  its  depot  for  the  use  of  the  public  having  busi- 
ness with  it,  it  assumes  the  duty  of  keeping  the  same  reasonably  safe 
for  the  uses  to  which  it  was  dedicated.  In  other  words,  its  duty  is 
substantially  the  .same  as  it  is  in  relation  to  its  station  and  station 
grounds.*  It  is  immaterial  how  many  ways  of  ingress  or  egress  a 
carrier  maintains  or  suffers  to  be  maintained  to  and  from  its  station; 

18.  Gascoigne  v.  Metropolitan  West  13  Ind.  325,  74  Am.  Dec.  254;  Cotant 
Side  Elevated  R.  Co.,  239  lU.  18,  87  v.  Boone  Subnrbaii  R.  Co.,  125  la.  46, 
N.  E.  883,  16  Ann.  Cas.  115  and  note.  99  N.  W.  115,  69  L.R.A.  982;  Loiiis- 

19.  16  Ann.  Cas.  117  note.  vflle,  etc.,  R.  Co.  v.  Daugherty,  108 

20.  Graeff  r.  Philadelphia,  etc.,  R.  S.  W.  336,  32  Ky.  L.  R«p.  1392,  15 
Co.,  161  Pa.  St.  230,  28  AU.  230,  41  L.R.A.(N.S.)  740  and  note;  Legge  v. 
A.  S.  R.  885,  23  L.R.A.  606.  New  York,  etc.,  R.  Co.,  197  Mass.  88, 

1.  See  supra,  par.  641.  83  N.  E.  367,  23  L.R.A.(N.S.)  633  and 

2.  Dean  v.  St.  Paul  Union  Depot  note;  Delaware,  etc.,  R.  Co.  v.  Traut- 
Co.,  41  Minn.  360.  43  N.  W.  54,  16  wein,  52  N.  J.  L.  169,  19  Atl.  178.  19 
A.  S.  R.  703,  5  L.R.A.  442;  Speck  v.  A.  S.  R.  442,  7  L.R.A.  435;  Fulghum 
Northern  Pac.  R.  Co.,  108  Minn.  435.  v.  Atlantic  Coast  Line  R.  Co.,  158 
122  N.  \X.  497,  16  Ann.  Cas.  460  and  N.  C.  555,  74  S.  E.  584,  39  L.R.A. 
note,  24  L.R.A. (N.S.)  249  and  note.  (N.S.)  558  and  note. 

3.  Speck  r.  Northeni  Pac.  R.  Co.,  96  Am.  Dee.  456  note;  16  L.R.A. 
108  Minn.  485,  122  N.  W.  497,  17  593  note;  20  L.R.A.(N,S.)  1020  note. 
Ann.  Cas.  460  and  note,  24  L.R.A.  6.  Louisville,  etc.,  R.  Co.  ti.  Hobbs, 
(N.S.)  249.  155  Ky.  130,  159  S.  W.  682,  47  L.R.A. 

4.  See  infra,  par.  687.  (N.S.)  1149  and  note;  Cross  v.  Lake 

5.  Central  Railroad  Co.  r.  Smith,  Shore,  etc.,  Ry.  Co.,  69  Mich.  363,  37 
76  Ga.  209,  3  A.  S.  R.  31  and  note;  N.  W.  361,  13  A.  S.  E.  399  and 
Indiana  Central  Rv.  Co.  v.  Hiidelson,  note. 
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it  is  bound  to  keep  each  in  a  reasonably  safe  state  of  repair,  and  cannot 
escape  liability  by  saying  it  had  another  safe  way,  if  a  defective  one  is 
open  to  use,  and  the  injured  person  is  guilty  of  no  negligence  in 
taking  it.'  And  if,  with  full  knowledge  of  the  facts,  a  carrier  permits 
an  tinsafe  and  dangerous  way  to  its  station  to  be  provided  and  used, 
it  is  as  much  liable  for  an  injury  to  a  passenger  arising  tlierefrom  as 
if  it  had  itself  set  up  and  maintained  the  dangerous  way.®  A  carrier, 
however,  has  the  right  to  determine  the  routes  by  which  passengers 
shall  approach  and  leave  its  stations,  and  where  it  has  proWded  a  safe 
approach,  and  this  is  sufficiently  indicated  to  the  public,  it  is  the 
legal  duty  of  passengers  to  go  to  and  from  the  station  in  the  way  pro- 
vided.* Thus  it  has  been  held  that  a  carrier  is  not  bound  to  improve 
and  maintain  in  a  safe  condition  every  cross  or  short  cut  over  neighbor- 
ing property  which  individuals  may  adopt  in  reaching  its  station  or 
landing,  although  the  use  is  sufficient  to  create  a  ^'^sible  path,  if  it 
does  nothing  to  induce  the  public  to  believe  that  it  has  provided 
the  path,  or  that  it  holds  it  out  as  safe,"  and  that  a  railroad  company 
owes  no  duty  to  light  or  guard  an  excavation  on  its  property  near  a 
pathway  on  its  right  of  way  which  has  to  its  knowledge  been  used  by 
the  public  generally  for  many  years,  so  as  to  render  it  liable  to  one 
who,  after  alighting  from  its  train  on  a  dark  night,  attempts  to  follow 
such  pathway,  and  falls  into  the  excavation,  to  his  injury,  if  the  ex- 
cavation is  some  distance  from  the  depot  grounds.'' 

648.  Defects  in  Platform  and  Approaches. — Railroad  companies 
are  bound  to  keep  in  safe  condition  all  portions  of  their  platforms  and 
approaches  thereto  to  which  the  public  do  or  would  naturally  resort, 
and  all  portions  of  their  station  grounds  reasonably  near  to  the  plat- 
form, where  passengers,  or  those  who  have  purchased  tickets  with  a 
■view  to  take  passage  on  their  cars,  would  naturally  or  ordinarily  be 
likely  to  go.  AVithin  these  boundaries  a  defect  of  structure  which  is 
likely  to  or  does  cause  injury,  or  any  other  trap  or  pitfall  producing 
a  like  result,  will  fasten  a  liability  on  the  railroad  owing  the  duty.** 

7.  Knight  v.  Portland,  etc.,  R.  Co.,  H.  Louisville,  etc.,  R.  Co.  r.  Hobbs. 
56  Me.  234,  96  Am.  Deo.  449;  Dela-  155  Ky.  130,  159  S.  W.  682,  47  L.R.A. 
ware,  etc.,  R.  Co.  v.  Trautwein,  52  N.  (N.S.)  1149  and  note. 

J.  L.  169,  19  Ati.  178,  19  A.  S.  R.  12.  Bennett  v.  LouisviUe,  etc.,  R. 

442,  7  L.R.A.  435.  Co.,  102  U.  S.  577,  26  U.  S.  (L.  ed.) 

47  L.R.A.(N.S.)  1150  note.  235;  Montgomery,  etc.,  Ry.  Co.  v. 

8.  Cotant  V.  Boone  Suburban  R.  Co.,  Thompson,  77  Ala.  448,  54  Am.  Rep. 
125  la.  46,  99  N.  AV.  115,  69  L.R.A.  72;  Alabama  G.  S.  R.  Co.  v.  Arnold, 
982.  84  Ala.  159,  4  So.  359,  5  A.  S.  R. 

23  L.R.A.(N.S.)  634  note.  354  and  note;  Alabama  G.  S.  R.  Co.  r. 

9.  l#gge  r.  New  York,  etc.,  R.  Co.,  Godfrey,  156  Ala.  202,  47  So.  185, 130 
197  Mass.  88,  83  N.  E.  367,  23  L.R.A.  A.  S.  R.  76  and  note;  Union  Depot  & 
(N.S.)  633  and  note.  R.  Co.  v.  Londoner,  50  Colo.  22,  114 

10.  Woods  r.  White  Star  Line,  160  Pac.  316,  33  L.R.A.(N.S.)  433  and 
Mich.  540,  125  N.  W.  396,  27  L.R.A.  note;  Cincinnati,  etc.,  R.  Co.  v.  Car- 
(N.S.)  992.  per,  112  Ind.  26,  13  N.  E.  122,  14 
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Where  a  railroad  company  has  allowed  its  passenger  platform  to  be- 
come and  to  remain  out  of  repair,  so  that  it  can  be  used  only  by  care- 
ful attention  to  its  structure,  and  if  inattention  to  its  actual  condition 
imperils  the  safety  of  passengers,  the  railroad  company  is  guilty  of 
negligence  in  knowingly  suffering  it  to  remain  in  such  condition.^' 
It  is  also  the  duty  of  a  railroad  company  properly  to  light  its  plat- 
forms, approaches  and  premises  where  necessary  to  the  safety  of  pas- 
sengers,'* at  least  for  a  reasonable  time  prior  to  the  arrival  and  de- 

N.  E.  352,  2  A.  S.  R.  144;  New  York,  19  A.  S.  R.  442  and  note,  7  L.R.A. 

etc.,  R.  Co.  D.  Doane,  115  Ind.  435,  435;  Kellv  v.  Manhattan  Ry.  Co.,  112 

17  N.  E.  913,  7  A.  S.  R.  451  and  note,  N.  Y.  443,  20  N.  E.  383,  3  LJl-A.  74 

1  LJt.A.  157;  Louisville,  etc.,  R.  Co.  and  note;  Smith  v.  North  Carolina  R. 

V.  Lucas,  119  Ind.  583,  21  N.  E.  968,  Co.,  147  N.  C.  448,  61  S.  E.  266,  17 

6  L.R.A.  193  and  note;  Lucas  v.  Penn-  L.R.A.(N.S.)  179  and  note;  Messengei* 

sylvania  Co.,  120  Ind.  205,  21  N.  E.  v.  Valley  City  St.,  etc.,  R.  Co.,  21 

972,  16  A.  S.  R.  323;  Pennsylvania  N.  D.  82,  128  N.  W.  1023,  32  L.R.A. 

Co.  V.  Marion,  123  Ind.  415,  23  N.  E.  (N.S.)  881  and  note;  Atchison,  etc., 

973,18  A.  S.R.  330  and  note,  7  L.R.A.  R.  Co.  v.  Calhoun,  18  Okla.  75,  89 

687  and  note;  McDonald  v.  Chicago,  Pac.  207,  11  Ann.  Cas.  681 ;  Atchison, 

etc.,  R.  Co.,  26  la.  124,  96  Am.  Dee.  etc.,  R.  Co.  v.  Jandera,  24  Okla.  106, 

114  and  note;  Cotant  v.  Boone  Subur-  104  Pac.  339,  20  Ann.  Cas.  316,  24 

ban  R.  Co.,  125  la.  46,  99  N.  W.  115,  L.R.A.(N.S.)  535;  Skottowe  v.  Ore- 

69  L.R.A.  982;  Louisville,  etc.,  R.  Co.  gon,  etc.,  Ry.  Co.,  22  Ore.  430,  30 

V.  Berry,  88  Ky.  222,  10  S.  W.  472,  Pac.  222,  16  L.R.A.  .593  and  note; 

21  A.  S.  R.  329;  White  v.  Cincinnati,  Finseth  v.  Suburban  Ry.  Co.,  32  Ore. 

etc.,  Ry.  Co.,  89  Ky.  478,  12  S.  W.  1,  51  Pac.  84,  39  L.R.A.  517;  Graham 

936,  7  L.R.A.  44;  Louisville,  etc.,  R.  v.  Pennsylvania  Co.,  139  Pa.  St.  149, 

Co.  I'.  Turner,  137  Ky.  730,  126  S.  21  Atl.  151,  12  L.R.A.  293;  Powell 

W.  672,  136  A.  S.  R.  317;  Peniston  r.  Philadelphia,  etc..  R.  Co.,  220  Pa. 

V.  Chicago,  etc.,  R.  Co.,  34  La.  Ann.  St.  638,  70  Atl.  268,  20  LJl.A.(N.S.) 

777,  44  Am.  Rep.  444;   Tumer  v.  1010;  Johns  v.  Charlotte,  etc.,  R.  Co., 

Vieksburg,  etc.,  R.  Co.,  37  La.  Ann.  39  S.  C  162,  17  S.  E.  698,  39  A.  S. 

648,  55  Am.  Rep.  514;  Burbank  v.  R.  709  and  note,  20  L.R.A.  520  and 

Illinois  Central  R.  Co.,  42  La.  Ann.  note;  Stewart  w.  International,  etc..  R. 

1156,  8  So.  580,  11  L.R.A.  720  and  Co.,  53  Tex.  289,  37  Am.  Rep.  7.53; 

note;  Bell  v.  Houston,  etc.,  R.  Co.,  Blonisuess  r.  Paget  Sound  Electric 

132  La.  88,  60  So.  1029,  43  L.R.A.  Ry.,  47  Wash.  620,  92  Pac.  414,  17 

(N.S.)  740;  Knight  v.  Portland,  etc.,  L.R.A.(N.S.)  763  and  note;  Barker  v. 

R.  Co.,  56  Me.  2,34,  96  Am.  Dee.  449;  Ohio  River  R.  Co.,  51  W.  Va.  423, 

Tobin  V.  Portland,  etc.,  R.  Co.,  59  41  S.  E.  148,  90  A.  S.  R.  808  and  n(»te; 

Me.  183,  8  Am.  Rep.  415;  Philadelphia,  Dowd  v.  Chicago,  etc.,  R.  Co.,  81  Wis. 

etc.,  R.  Co.  V.  Anderson,  72  Md.  519,  105,  54  N.  W.  24,  36  A.  S.  R.  917, 

20  Atl.  2,  20  A.  S.  R.  483,  8  L.R.A.  20  L.R.A.  527. 

673;  Gaynor  v.  Old  Colony,  etc.,  R.      64  Am.  Dec.  523  note;  21  A.  S.  R. 

Co.,  100  Mass.  208,  97  Am.  Dec.  96;  885,  886  note;  7  L.R.A.  111  note;  33 

MeKone  v.  Michigan  Central  R.  Co.,  L.R.A.(N.S.)  857  note. 
51  Mich.  601,  17  N.  W.  74,  47  Am.      13.  Pennsylvania  Co.  v.  Marion.  123 

Rep.  596;  Memphis,  etc.,  R.  Co.  v.  Ind.  415,  23  N.  E.  973,  18  A.  S.  R. 

Whitfield,  44  Miss.  466,  7  Am.  Rep.  330  and  note,  7  L.R.A.  687. 
699;  FuUerton  v.  Fordyee,  121  Mo.  1,      14.  Texas,  etc.,  R.  Co.  v.  Stewart, 

25  S.  W.  587,  42  A.  S.  R.  516  and  228  U.  S.  357,  33  S.  Ct.  548,  57  U. 

note;  Delaware,  etc.,  R.  Co.  v.  Traut-  S.  (L.  ed.)  875;  Montgomery,  etc., 

wein,  52  N.  J.  L.  169,  19  Atl.  178,  Ry.  Ga  v.  Thompson,  77  Ala.  448, 
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parture  of  trains.^'  What  constitutes  a  reasonable  time  during  which 
such  premises  must  be  kept  lighted  is  determined  by  the  circumstances 
of  each  particular  case,  and  depends  upon  the  size  and  importance  of 
the  station  and  the  number  of  persons  who  lawfully  visit  it  at  night 
for  the  purpose  of  transacting  business  with  the  railroad  company.** 
So  also  it  is  the  duty  of  the  carrier  to  keep  its  platforms  and  ^at  por^ 
tion  of  its  premises  where  passengers  will  be  likely  to  go  at  least  rea- 
sonably free  from  obstructions,  obstacles,  and  dangerous  instrumentali- 
ties by  which  passengers  are  likely  to  be  injured."  Nor  can  it  avoid 
the  duties  thus  imposed  by  permitting  a  third  person  to  transact  busi- 
ness upon  its  platform,  and  negligently  to  place  dangerous  obstacles 
where  they  would  be  liable  to  injure  passengers,  whom  it  is  the  duty 
of  the  railway  company  to  protect  from  danger,  as  for  instance,  where 
obstacles  are  placed  upon  a  depot  platform  by  an  express  company 
permitted  to  occupy  and  use  such  platform  for  its  own  purposes.** 


54  Am.  Rep.  72;  Ration  v.  South  & 
N.  A.  R.  Co.,  77  Ala.  591,  54  Am. 
Rep.  80;  Alabama  G.  S.  R.  Co.  v. 
Arnold,  84  Ala.  159,  4  So.  359,  5  A. 
S.  R.  ^54  and  note;  Alabama  G.  S. 
R.  Co.  V.  Godfrey,  156  Ala.  202,  47 
So.  185,  130  A.  S.  R.  76;  Louisville, 
etc.,  R.  Co.  V.  Lucas,  119  Ind.  583, 
21  N.  E.  968.  6  L.R.A.  193  and  note; 
Missouri  Pae.  R.  Co.  v.  Neiawanger, 
41  Kan.  621,  21  Pae.  582,  13  A.  S.  R. 
304  and  note;  Illinois  Central  R.  Co. 
V.  Cruse,  123  Ky.  463,  96  S.  W.  821, 
13  Ann.  Cas.  593,  8  L.RA.(N.S.) 
299;  Louisville,  etc.,  R.  Co.  v.  Payne, 
133  Ky.  539,  118  S.  W.  352.  19  Ann. 
Cas.  ^4;  Loaisville,  etc.,  R.  Co.  v. 
Turner,  137  Ky.  730,  126  S.  W.  372, 
136  A.  S.  R.  317;  Peniston  v.  Chicago, 
etc.,  R.  Co.,  34  La.  Ann.  777,  44  Am. 
Rep.  444;  Moses  v.  Louisville,  etc.,  R. 
Co.,  39  La.  Ann.  649,  2  So.  567,  4  A.  S. 
R.  231;  Knight  v.  Portland,  etc.,  B. 
Co.,  56  Me,  234, 96  Am.  Dec.  449;  Gay- 
nor  r.  Old  Colony,  etc.,  Ry.  Co.,  100 
Mass.  208,  97  Am.  Dee.  96;  Sargent  v. 
St.  Louis,  etc.,  R.  Co.,  114  Mo.  348,  21 
S.  W.  823, 19  L.R.A.  460;  Messengers. 
"Valley  City  St.,  etc.,  R.  Co.,  21  N.  D. 
82.  128  N.  W.  1023,  32  L.R.A.(N.S.) 
881  and  note;  Atchison,  etc.,  R.  Co. 
r.  Calhoun,  18  Okla.  75,  89  Pac.  207, 
11  Ann.  Cas.  681 ;  Abbot  v.  Oregon 
R.  Co.,  46  Ore.  549,  80  Pac.  1012,  114 
A.  S.  R.  885  and  note,  7  Ann.  Cas. 
961  and  note,  1  L.R.A.(N.S.)  851  and 


note;  Powell  v.  Philadelphia,  etc.,  R. 
Co.,  220  Pa.  St.  638,  70  Atl.  268,  20 
L.R.A.(N.S.)  1019;  Johns  r.  Charlotte, 
etc.,  R.  Co.,  39  S.  C.  162,  18  S.  E. 
698,  39  A.  S.  B.  709,  20  L.R.A.  520 
and  note ;  Stewart  v.  International, 
etc.,  R.  Co.,  53  Tex.  289,  37  Am.  Rep. 
753. 

7'l.R.A.  689  note. 

15.  Alabama  0.  S.  R.  Co.  v.  Arnold, 
84  Ala.  159,  4  So.  359,  5  A.  S.  R. 
354;  Abbot  v.  Oregon  R.  Co.,  46  Ore. 
549,  SO  Pae.  1012,  114  A.  S.  R.  885, 
7  Ann.  Cas.  961,  1  L.R.A.(N.S.)  851 
and  note. 

16.  Abbot  V.  Oregon  R.  Co.,  46  Ore. 
549,  80  Pac.  1012,  U4  A.  S.  R.  885, 
7  Ann.  Cas.  961  and  note,  1  L.R.A. 
(N.S.)  851  and  note. 

r>4  Am.  Dee.  524  note;  3  L.R.A.' 
684  note. 

17.  Warren  v.  Fitehborg  B.  Co.,  8 
Allen  (Mass.)  227,  85  Am.  Dec.  700 
and  note;  Mangum  t>.  North  Carolina 
B.  Co.,  145  N.  C.  152,  58  S.  E.  913, 
122  A.  S.  B.  437  and  note,  13  L.B.A. 
(N.S.)  589;  Atchison,  etc.,  R.  Co.  t». 
Calhoun,  18  Okla.  75,  89  Pae.  207,  11 
Ann.  Cas.  681;  Powell  v.  Philadelphia, 
etc.,  R.  Co.,  220  Pa.  St.  638,  70  Atl. 
268,  20  L.R.A.(N.S.)  1019;  Johns  v. 
Charlotte,  etc.,  R.  Co.,  39  S.  C.  162, 
17  S.  E.  698,  39  A.  S.  R.  709,  20 
L.R.A.  520  and  note. 

18.  Irvin  v.  Missouri  Pac.  R.  Co., 
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Nor  does  the  fact  that  mail  bags  are  thrown  on  a  station  platform  by 
postal  clerks  under  the  control  of  the  United  States  relieve  the  car- 
rier from  the  duty  to  guard  against  accidents  to  passengers  from 
them.i*  It  is  generally  held  that  it  is  negligence  on  the  part  of  the 
carrier  to  obstruct  the  passageway  to  a  station  or  to  a  train  by  trains 
or  cars,  and  the  carrier  will  be  liable  for  any  injury  caused  proxi- 
mately thereby.**  It  has  been  held,  however,  that  a  railroad  company 
is  not  negligent  in  placing,  in  the  daytime,  a  few  ties  necessary  for  re- 
pairing its  teacks  along  the  path  between  the  car  exit  and  the  highway 
at  a  flag  station.'  This  duty  and  liability  of  a  railroad  company  as  to 
its  platforms  and  approaches  applies  not  only  in  the  case  of  regular 
passenger  depots  but  also  where  the  railroad  company  invites  a  pas- 
senger to  board  or  alight  from  its  train  at  a  freight  depot,*  or  a  flag 
station.'  Where  a  street  or  intemrban  railroad  makes  use  of  plat^ 
forms  and  approaches  to  its  cars  it  is  its  duty  to  maintain  the  same  in 
a  reasonably  safe  condition  for  the  safety  of  passengers,  and  properly 
lighted  when  necessary,^  and  this  duty  applies  not  only  to  such  ap- 
proaches as  may  have  been  constructed  and  owned  by  the  company, 
but  to  those  constructed  and  owned  by  others,  as  for  instance  by  a 
city,  if  constantly  and  notoriously  used  by  the  passengers  as  a  means 
of  approach.^  It  has  been  held  however  that  there  is  no  negligence 
on  the  part  of  a  street  ear  company  in  building  in  a  public  street,  for 
the  accommodation  of  its  passengers,  a  platform  around  the  stump 
of  a  pole  which  has  been  left  by  an  electric  light  company  and  which 
the  railroad  company  has  no  right  to  remove,  which  will  render  it  li- 
able to  one  who  stumbles  over  such  platform  and  is  injured  in  board- 
ing a  car.*  In  the  case  of  elevated  roads  having  station  premises  and 
platforms  very  similar  to  those  of  steam  railroad  companies,  the  same 
rules  as  to  maintaining  stations,  platforms  and  approaches  in  a  rea- 
sonably safe  condition  apply.'    The  same  rule  as  to  the  duty  to  keep 

81  Kan.  649, 106  Pac.  1063,  26  L.R.A.  Co.,  140  N.  C,  450,  53  S.  E.  297,  111 

(N.S.)  739.  A.  S.  R.  856. 

19.  Sargent  v.  St.  Louis,  etc.,  Ry.  4.  Haas  v.  Wichita  R.  &  L.  Co..  89 
Co.,  114  Mo.  348,  21  S.  W.  823,  19  Kan.  613,  132  Pac.  195,  48  L.R.A. 
L-R-A.  460.  (N.S.)   974  and  note;  Messenger  r. 

20.  Atehison,  et^.,  R.  Co.      HoUo-  Valley  City  St.,  etc.,  Co.,  21  N.  D.  82, 

^^y^S    t'  • '             ^^'tT  V.  128  N.  W.  1023,  32  L.R.A.(N.S.)  881 

^r"?  V         ^9        t"  '^ot*:  Suburban  Ry. 

Daugherty,  108  S.  W.  336,  32  Ky.  L.  32  Ore.  1  51  Par  «4  ^  T  R  A 
Rep.  1392,  15  L.R.A.(N.S.)  740  and  ^^j'  ^'  ^ 

"°l.*Fnlghum  u.  Atlantic  Coast  Line  ^ 

R.  Co.,  158  N.  C.  555,  74  S.  E.  584,  '^J^^iT®  T  f;r  c-  .  ... 

39  L.R.A.(N.S.)  558        note.  5-  32  L.R.A.fN.S.)  881  note. 

2.  Stewart  r.  International,  etc.,  R.  St.  Louis,  etc.,  R.  Co.^ 
Co.,  53  Tex.  289,  37  Am.  Rep.  753.  174  Mo.  270,  73  S.  W.  589,  61  L.RJL 

2  A.  S.  R.  39,  40  note.  452. 

3.  Pinens  v.  Atlantic  Coast  Line  R.     7.  Anjon  v.  Boston  Elevated  R.  Co.. 
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platfonns  and  approaches  in  repair  and  properly  lighted  applies  to 
steamboat  *  and  ferry  landings and  a  wharf,  which  is  a  passageway 
for  those  going  to  and  from  the  ears  of  a  carrier,  is  a  subsidiary'  ar- 
rangement, which  passengers  have  a  right  to  require  to  be  safe,"* 
The  question  of  contributory  negligence  in  the  use  by  a  passenger  of 
a  platform  known  by  him  to  be  out  of  repair  is  treated  elsewhere  in 
this  title." 

649.  Overcrowded  Stations. — While  a  carrier  of  passengers  is  not 
negligent  in  permitting  a  large  crowd  to  gather  on  a  station  platform 
for  the  purpose  of  boarding  a  train,  it  must  take  proper  precautions 
for  the  safety  of  its  passengers  and  protect  them  from  such  injuries 
as  can  reasonably  be  prevented,  and  a  common  carrier,  engaged  in  the 
transportation  of  large  numbers  of  persons  from  stations  at  which  such 
carrier  controls  the  admission  of  passengers  to  the  vehicles  of  convey- 
ance, is  bound  to  exercise  reasonable  care,  so  to  regulate  the  move- 
ments and  disposition  of  those  whom  it  thus  undertakes  to  transport 
as  to  preserve  the  safety  of  all.**  Whether  the  carrier  has  taken  due 
care  in  this  regard  is  a  question  to  be  determined  by  the  jury  from  all 
the  circumstances  of  the  particular  case.'*  Thus,  where  it  appears 
that  there  is  usually  a  large  crowd  at  a  particular  station  to  take  a 
particular  train,  and  that  there  has  been  on  many  occasions  surging 
and  struggUng  to  get  upon  the  cars,  the  jury  may  find  the  carrier 
negligent  in  failing  to  anticipate  such  occurrences  and  take  precau- 
tions to  protect  intending  passengers  from  injury  therefrom." 

650.  Employment  of  Dangerous  and  Vicious  Servants. — It  has 
been  held  that  the  HabiHty  of  carriers  or  union  depot  companies  for 
failure  to  keep  their  premises  safe  for  persona  lawfully  thereon  extends 
to  assaults  by  employees  whose  dangerous  disposition  is  known  to  the 
employer,  and  that  such  carrier  or  depot  company  has  no  more  right 
knowingly  and  advisedly  to  employ,  or  allow  to  be  employed,  in  its 
depot  building,  a  dangerous  and  vicious  man,  than  it  would  have  to 
keep  and  harbor  a  dangerous  and  savage  dog,  or  other  animal,  or  to 

208  JIass.  273,  94  N.  E.  386,  21  Ann.  Cas.  1913C  571  and  note;  Kuhlen  v. 

Cas.  1143  and  note.  Boston,  etc.,  R.  Co.,  193  Mass.  341. 

8.  Dice  V.  Willamette  Transporta-  79  N.  E.  815,  118  A.  S.  R.  516,  7 
tion,  etc.,  Co.,  8  Ore.  60,  34  Am.  Rep.  L.R.A.(N.S.)  729  and  note;  Glennen  v. 
575;  Skottowe  v,  Oregon,  etc.,  Ry.  Co.,  Boston  El.  R.  Co.,  207  Mass.  497,  93 
22  Ore.  430,  30  Pac.  222,  16  L.R.A.  N.  E.  700,  32  L.RA.(N.S.)  470  and 
593.  note. 

64  Am.  Dee.  524  note.  138  A.  S.  R.  476  note;  122  A.  S. 

9.  Loftus  V.  Union  Ferry  Co.,  84  R.  440  note;  4  L.R.A.(N.S.)  400  note; 
N.  y.  455,  38  Am.  Rep.  533.    See  !)  Ann.  Cas.  854  note. 

generally  Ferries.  18.  Ann.  Cas.  1913C  574  note.  And 

10.  Knight  V.  Portland,  etc.,  R.  Co.,  see  infra,  par.  734. 

56  Me.  234,  96  Am.  Deo.  449  and  note.      14.  Kulilen  r.  Boston,  etc.,  R.  Co., 

11.  See  infra,  par.  687.  193  Mass.  341,  79  N.  E.  815,  118 

12.  Dixon  V.  Great  Falls,  etc.,  R.  A.  S.  R.  516,  7  L.R.A.(N.S.)  729  and 
Co.,  38  App.  Cas.  (D.  C.)  591,  Ann.  note. 

1230 


4  B.  C.  L. 


CARRIERS 


$  651 


permit  a  pitfall  or  trap  into  which  a  passenger  might  step  as  he  was 
passing  to  or  from  his  train." 

Liafnlity  for  Injuries  to  Persons  Entering  or  Leaving  Vehicle 

651.  Failure  to  Furnish  Proper  Facilities  Generally. — The  duties 
of  carriei^  of  passengers,  whether  by  land  or  water,  are  not  limited  to 
the  mere  transportation  of  their  passengers.  They  are  bound  to  pro- 
vide safe  and  convenient  modes  of  access  to  their  vehicles  and  of  de- 
parture from  them,  and  negligence  in  this  respect  will  render  the  car- 
rier liable  to  one  injured  thereby  without  fault  on  his  part.**  This 
duty  applies  to  carriers  by  water  as  well  as  by  land,*'  and  the  same 
degree  of  care  is  usually  held  to  be  required  of  the  carrier  in  this  re- 
spect as  in  the  actual  transportation  of  passengers.*^ 

16.  Dean  v.  St.  Paul  Union  Depot  Am.  Rep.  G99;  McGee  v.  Missouri 
Co.,  41  Minn.  360,  43  N.  W.  54,  16  Pac.  R.  Co.,  92  Mo.  208,  4  S.  W.  739, 
A.  S.  R.  703,  5  L.R.A.  442.  1  A.  S.  R.  706  and  note;  Atlantic 

16.  Washington,  etc.,  R.  Co.  v.  Har-  City  R.  Co.  v.  Goodin,  62  N.  J.  L. 
mon's  Adm'r,  147  U.  S.  571,  13  S.  CI.  394,  42  Atl.  333,  72  A.  S.  R.  652  and 
557,  37  U.  S.  (L.  ed.)  284;  Atohison,  note,  45  L.R.A.  671;  Traphagen  v.  Erie 
etc.,  R.  Co.  V.  Shean,  18  Colo.  368,  33  R.  Co.,  73  N.  J.  L.  759,  64  Atl.  1072, 
Pae.  108,  20  L.R.A.  729;  Denver  City  67  Atl.  753,  9  Ann.  Cas.  964  and  note; 
Tramway  Co.  v.  Hills,  50  Colo.  328,  Messenger  r.  Valley  City  St.  etc.,  R. 
116  Pac.  125,  36  L.R.A.(N.S.)  213;  Co.,  21  N.  D.  82,  128  N.  W.  1023, 
Jaquette  v.  Capital  Traction  Co.,  34  32  L.R.A.fN.S.)  881  and  note;  Atchi- 
App.  Gas.  (D.  C.)  41,  25  L.R.A.{N.f5.)  son,  etc.,  R.  Co.  v.  Calhoun,  18  Okla. 
407and  note;  Evansville.  etc..  R.  Co.  «.  75,  89  Pac.  207,  11  Ann.  Cas.  681; 
Duncan,  28  Ind.  441,  92  Am.  Dec.  Beits  v.  Lehigh  Valley  R.  Co.,  191 
322;  New  York,  etc.,  R.  Co.  r.  Doane,  Pa.  St.  575,  43  Atl.  3G2,  45  L.R.A. 
115  Ind.  435,  17  N.  E.  913,  7  A.  S.  261 ;  Beseeker  v.  Delaware,  etc.,  R.  Co., 
R.  451,  1  L.R.A.  157  and  note;  Louis-  220  Pa.  St.  507,  69  Atl.  1039,  123 
ville,  etc.,  R.  Co.  tj.  Lucas,  119  Ind.  A.  S.  R.  714, 14  Ann.  Cas.  21 ;  Stewart 
583,  21  N.  E.  968,  6  L.R.A.  193;  v.  International,  etc.,  R.  Co.,  53  Tex. 
MoGovem  v.  Interurban  R.  Co.,  136  289,  37  Am.  Rep.  7.>3. 
la.  13,  111  N.  W.  412,  125  A.  S.  R.  2  A.  S.  R.  39,  40  note;  26  A.  S.  R. 
215,  13  L.R.A.(N.S.)  476  and  note;  817  note;  13  L.R.A.  95  note. 
Dieckmann  «.  Chicago,  etc.,  R.  Co.,  17.  Loftus  v.  Union  Ferry  Co.,  84 
145  la.  250,  121  N.  W.  676,  139  A.  S.  N.  Y.  455,  38  Am.  Rep.  533  and  note. 
R.  420,  31  L.R.A.(N.S.)  338;  Atchi-  And  see  generally  Ferries. 
son,  etc.,  R.  Co.  v.  Ilolloway,  71  Kan.  18.  Atchison,  etc.,  R.  Co.  r.  Shean, 
1,80  Pac.  31,  114  A.  S.  R.  462;  Turner  18  Colo.  363,  33  Pac.  108,  20  L.R.A. 
V.  Vicksburg,  etc.,  R.  Co.,  37  La.  Ann.  729;  Denver  City  Tramway  Co.  r. 
648,  55  Am.  Rep.  514;  Walker  i-.  Hills,  50  Colo.  328,  116  Pae.  125,  36 
Vicksburg,  etc.,  R.  Co.,  41  La.  Ann.  L.R.A.(N.S.)  213;  Chicago,  etc.,  R. 
795,  6  So.  916,  17  A.  S.  R.  417,  7  Co.  v.  Wimmer,  72  Kan.  566,  84  Pac. 
L.R.A.  111;  Philadelphia,  etc.,  R.  Co.  378,  7  Ann.  Cas.  756  and  note,  4 
r.  Anderson,  72  Md.  519,  20  All.  2,  20  L.R.A.(N.S.)  140;  O'Brien  v.  St. 
A.  S.  R.  483,  8  L.R.A.  673  and  note;  Louis  Transit  Co.,  185  Mo.  263,  84 
Farrell  v.  Great  Northern  R.  Co.,  100  S.  "W.  939,  105  A.  S.  R.  592;  Texas, 
Minn.  361,  111  N.  W.  388,  9  L.R.A.  etc.,  R.  Co.  r.  Miller,  79  Tex.  78,  15 
(N.S.)  1113  and  note;  Memphis,  etc.,  S.  W.  264,  23  A.  S.  R.  308,  11  LJI.A. 
R.  Co.  V.  Whitfield,  44  Miss.  466,  7  395.  And  see  supra,  par.  586. 
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652.  Means  of  Transportation  as  Affecting  Liability. — In  the  case 
of  a  railroad  company  having  stations  and  platforms  it  must  furnish 
safe  passage  between  the  same  and  its  vehicle.^'  Thus  it  is  the  duty  of 
the  i-ailroad  company  to  afford  to  the  passengers  whom  it  undertakes 
to  carry  in  its  cars  a  reasonable  and  safe  opportunity  to  pass  from 
the  room  or  building  in  which  it  receives  passengers  for  transportation, 
to  the  cars,  when  the  proper  time  comes  for  them  to  take  their  seats.** 
Although  a  railway  company  has  provided  a  safe  exit  from  its  cars, 
yet  if  at  the  same  time  there  exists  another  way  which  is  not  safe,  and 
which  is  in  such  general  use  by  its  passengers  as  to  induce  the  belief 
that  it  was  provided,  in  part  at  least,  for  that  purpose,  the  company  is 
liable  to  a  passenger  who,  by  taking  the  latter  way,  is  injured  in  alight- 
ing from  the  cars,  in  the  absence  of  warning  by  the  company's  em- 
ployees that  there  is  another  and  safer  way  which  he  is  expected  to 
use.*  In  the  case  of  vehicles  not  ordinarily  intended  for  the  carriage 
of  passengers  the  same  provisions  for  entering  and  lea\ing  cannot  of 
course  be  required  from  the  carrier  as  in  the  case  of  passenger  convey- 
ances. Thus  for  instance  one  making  arrangements  to  be  carried  in 
a  freight  train  impliedly  agrees  to  accept  and  be  satisfied  with  such 
accommodations  as  regards  carriages  and  seats,*  and  places  of  enter- 
ing and  leaving  the  vehicle,  as  may  be  found  in  the  usual  course  of  the 
business.*  As  to  that  part  of  its  line  which  is  upon  its  own  private  right 
of  way,  a  street  railway  is  subject  to  the  same  duty  as  a  steam  rail- 
road to  furnish  its  passengers  a  safe  place  for  alighting  from  its  cars,* 
but  as  a  general  rule  the  duty  which  the  law  imposes  upon  an  ordinary 
railroad  company  to  provide  and  maintain  a  safe  place  for  taking  up 
and  landing  its  passengers  is  not  applicable  to  a  street  car  company 
operating  its  line  along  a  public  street  of  a  city,  and  not  stopping  at 
regular  places  selected  by  it,  or  providing  places  for  passengers  to  get 
on  and  off  its  cars,  but  stopping  such  cars  at  street  crossings  or  various 
intermediate  places,  upon  signal  from  a  passenger.'    It  has  been  held 

19.  Denver,  etc.,  R.  Co.  v.  Derry,  47  3.  Central  R.  Co.  v.  Smith,  76  Ga. 
Colo.  584,  108  Pae.  172,  27  L.R.A.  200,  2  A.  S.  R.  31  and  note;  New  York, 
(N.S.)  761;  Warren  v.  Fitchburg  R.  etc.,  R.  Co.  v.  Doane,  115  Ind.  435, 
Co.,  8  Allen  (Mass.)  227,  85  Am.  17  N.  E.  913,  7  A.  S.  R.  451, 1  L.R.A. 
Dec.  700  and  note;  Chicago,  etc.,  R.  157;  McGee  v.  Missouri  Pac.  R.  Co., 
Co.  V.  Sattler,  64  Neb.  636,  90  N.  92  Mo.  208,  4  S.  W.  739,  1  A.  S.  R. 
W.  649,  97  A.  S.  R.  666,  57  L.R.A.  706  and  note;  March  v.  Concord  R. 
890;  Delaware,  etc..  R.  Co.  t>.  Traut-  Corp.,  29  N.  H.  9,  61  Am.  Dec.  631; 
wein,  52  N.  J.  L,  169,  19  Atl.  178,  19  Dowd  v.  Chicago,  etc.,  H.  Co.,  84  Wis. 
A.  S.  R.  442,  7  L.R.A.  435.  105,  54  N.  W.  24,  36  A.  S.  R.  917, 

20.  Warren  v.  Fitchburg  R.  Co..  8  20  L.R.A.  527. 

Allen  (Mass.)  227,  85  Am.  Dec.  700  4.  Topp  v.  United  Rys.  &  Eleetrie 
and  note.  Co.,  99  Md.  630,  59  Atl.  52,  1  Ann. 

1.  Missouri  Pac.  R.  Co.  t*.  Long,  81  Cas.  912  and  note. 

Tex.  2)3,  16  S.  W.  1016,  26  A.  S.  R.  118  A.  S.  R.  473  note;  13  L.R.A. 
811  and  note.  (N.S.)  476  note. 

2.  See  supra,  par.  588.  6.  Jaqnette  «.  Capitfd  Traetion  Co., 
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by  some  courts  tliat  it  is  the  duty  of  a  street  car  company  to  know  that 
the  place  where  its  cars  stop  to  discharge  passengers  is  a  reasonably 
safe  place,*  and  that  a  passenger  may  assume  that  it  is  safe  unless  ob- 
viously dangerous.'  The  rule  laid  down  by  other  authorities  is  to 
the  effect  that  the  company  will  be  liable  if  it  fails  to  take  reasonable 
precautious  to  see  that  the  place  provided  for  the  passenger's  discharge 
is  a  safe  one  for  that  purpose.®  The  existence  of  a  slight  depression 
or  irregularity  in  a  public  street  will  not  render  a  street  car  company 
liable  for  injury  to  a  passenger  in  alighting,  where  it  has  been  for  a 
long  time  in  the  habit  of  stopping  at  such  point  to  allow  passengers 
to  alight,  without  any  occurrence  which  might  apprise  it  that  this  was 
a  point  of  danger.' 

653.  Lack  of  or  Defects  in  Appliances  for  Entering  or  Leaving  Car. — 
The  duty  of  the  carrier  to  provide  safe  and  convenient  means  of  enter- 
ing and  leaving  its  vehicle  includes  the  exercise  of  due  care  in  the  con- 
struction and  keeping  in  at  least  a  reasonably  safe  condition  of  the 
steps  of  cars  and  other  appliances  for  enabling  passengers  to  board 
and  alight  from  its  cars.^*  It  is  not,  however,  bound  to  exercise  an  in- 
fallible judgment  in  such  matters,  and  is  generally  considered  to  be 
guilty  of  no  breach  of  duty  if  the  method  of  construction  adopted  is 
in  common  use  and  approved  by  experience,**  but  it  has  been  held  that 
it  cannot  excuse  itself  unless  the  appliances  used  by  it  were  reasonably 
safe,  though  they  were  such  as  had  been  adopted  and  used  by  others.'* 
So  also  it  may  be  the  carrier's  duty  under  certain  circumstances  to  pro- 
vide a  stool  or  box  for  the  use  of  a  passenger  entering  or  leaving  its 

34  App.  Cas.  {D.  C.)  41,  25  L.R.A.  412, 125  A.  S.  K.  215, 13  L.E.A.(N.S.) 

(N.S.)  407  and  note.  476. 

L.R.A.{N.S.)  883,  885  note  118  A.  S.  R.  473  note;  32  L.R.A. 

6.  Mobile  Light,  etc.,  Co.  v.  Walsli,  (N.S.)  884  note. 

146  Ala.  290,  40  So.  559,  9  Ann.  Cas.  8.  16  L.R.A.(N.S.)  467  note;  1  Ann. 

852  and  note;  Denver  Citv  Tramway  Cas.  916  note. 

Co.  V.  Hills,  50  Colo.  328,  116  Pac.  9.  Morrison  r.  Rhode  Island  Co., 

125,  36  L.R.A.(N.S.)  213;  McGovern  (R.  I.)  87  Atl.  199,  45  L.R.A.(N.S.) 

u.  Interurban  R.  Co.,  136  la.  13,  111  988  (surface  of  street  sloping  toward 

N.  W.  412,  125  A.  S.  R.  215,  13  sewer  pooket,  and  2  or  3  inches  below 

L.R.A.(N.S.)  476  and  note;  Topp  x\  ordinary  level). 

United  Rys.  &  Electric  Co.,  99  Md.  10.  Loius\-ille,  etc.,  R.  Co.  r.  Dver, 

630,  59  Atl.  52,  1  Ann.  Cas.  912  and  152  Ky.  264,  153  S.  W.  194,  48  L.R.A, 

note:  Poole  r.  Consolidated  St.  R.  Co.,  (N.S.)  816  and  note. 

100  Mich.  379,  59  N.  W.  390,  25  L.R.A.  9  Ann.  Cos.  965,  966  note. 

744.  11.  Trapiiasen  v.  Erie  R.  Co.,  73 

118  A.  S.  R.  473  note;  32  L.R.A.  X.  J.  L.  759,  64  Atl.  1072,  67  Atl.  753, 

(N.S.)  884  note.  9  Ann.  Cas.  964. 

7.  Mobile  Light,  etc.,  Co.  v.  Wnlsh,  12.  Dougherty  «.  Kansas  Citv,  etc., 
146  Ala.  290,  40  So.  559,  9  Ann.  Cas.  Rapid  Transit  R.  Co.,  128  Mo.  "33,  30 
852  and  note;  Powers  v.  Connecticut  S.  W.  317,  49  A.  S.  R.  536;  and  see 
Co.,  82  Conn.  665,  74  Atl.  931,  26  Missouri  Pac.  R.  Co.  i*.  Wortham,  73 
L.R.A.(N.S.)  405;  McGovern  r.  Inter-  Tex.  25,  10  S.  W.  741,  3  L.R.A.  368 
urban  R.  Co.,  136  la.  13,  111  N.  W.  and  note. 
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car,  as,  for  instance,  where  the  steps  of  such  cars  are  inconveniently 
high,^*  or  where  the  car  has  been  stopped  at  a  point  where  there  is  no 
platform.**  Whether  or  not  the  carrier  has  been  negligent  in  the  con- 
struction of  its  steps  or  other  appliances  for  enabling  tihe  passenger  to 
board  and  alight  from  its  vehicle  is  usually  a  question  for  the  jury 
under  the  facts  of  the  particular  case." 

654.  Failure  to  Assist  or  Guide  Passenger  Entering  or  Leaving 
Vehicle. — While  there  are  cases  that  seem  to  hold  as  a  matter 
of  law  that  no  duty  rests  upon  carriers  of  passengers  by  rail  to 
assist  persons  entering  or  getting  off  their  cars,**  the  usual  rule 
is  that  though  it  is  generally  not  the  duty  of  a  carrier's  employees 
to  assist  passengers  to  board  or  alight  from  its  vehicle,  such  duty  may 
and  frequently  does  arise,*'  the  obligation  of  a  carrier  in  this  respect 
depending  largely  upon  the  nature  of  his  vehicle,  the  facility  with 
which  access  may  be  had  without  assistance,  and  similar  circum- 
stances,*^ and  that  the  question  is  one  for  tlie  determination  of  the 
jury  upon  a  consideration  of  all  the  circumstances  in  the  particular 
case.**  It  would  clearly  appear  to  be  the  duty  of  a  railroad  company 
stopping  its  train  at  a  place  at  which  passengers  cannot  easily  board 
or  leave  the  train,  to  assist  thera  to  do  so.'*  While  the  duty  to  famish 
a  safe  platform,  and  a  step  or  stool  whenever  the  same  is  necessary  to 
make  it  safe,  does  not  necessarily  include  the  duty  to  assist  aUghting 
passengers,*  it  has  been  held  to  be  the  duty  of  a  railroad  company 

IS.  118  A.  S.  R.  473  note;  9  Ann.  (N.S.)  974  and  note;  Louisville,  etc., 
Cas.  965  note.  R.  Co.  v.  Dyer,  152  Ky.  264,  153  S. 

14.  Missouri  Pac.  R.  Co.  v.  Worth-  W.  194,  48  L.R.A.(N.S.)  816  and  note; 
am,  73  Tex.  25, 10  S.  W.  741,  3  L.R.A.  St.  Louis,  etc.,  R.  Co.  v.  Lee,  37  Okla. 


16.  Raben  r.  Central  Iowa  R.  Co.,  18.  Memphis,  etc.,  R.  Co.  ti.  Whit- 
73  la.  579,  35  N.  W.  645,  5  A.  S.  R.  field,  44  Miss.  466,  7  Am.  Rep.  699 
708;  New  Orleans,  etc.,  R.   Co.  r.  and  note. 

Statham,  42  Miss.  607,  97  Am.  Dec.  19.  Central  of  Georgia  R.  Co.  v. 

478;  Lafflin  v.  Buffalo,  etc.,  R.  Co.,  Madden,  135  Ga.  205,  69  S.  E.  165, 

106  N.  Y.  136,  12  N.  E.  509,  60  Am.  21  Ann.  Cas.  1077,  31  L.R.A.(N.S.) 

Rep.  433;  Texas,  etc.,  R.  Co.  r.  Miller,  813  and  note;  Clark  v.  Durham  Trac- 

79  Tex.  78,  15  S.  W.  264,  23  A.  S.  R.  tion  Co.,  138  N.  C.  77,  50  S.  E.  518, 

308  and  note,  11  L.R.A.  395  (stating  107  A.  S.  R.  526;  Texas,  etc.,  R.  Co. 

the  rule).  v.  Miller,  79  ex.  78,  15  S.  W.  264,  23 

17.  Central  of  Georgia  R.  Co.  r.  A.  S.  R.  308  and  note,  11  LJt.A.  395. 
Madden,  135  Ga.  205,  69  S.  E.  165,  13  Ann.  Cas.  597  note. 

21  Ann.  Cas.  1077,  31  L.R.A.{N.S.)  20.  Western,  etc.,  R.  Co.  v.  Veils, 

813;  Georgia  R.  &  B.  Co.  v.  Rives,  98  Ga.  446,  26  S.  E.  483,  35  L.R.A. 

137  Ga.  376,  73  S.  E.  645,  38  L.R.A.  655;  Cartraght  v.  Chicago,  etc.,  R. 

(N.S.)  564;  McGovern  r.  Interurban  Co.,  52  Mich.  606,  18  N.  W.  380,  50 

R.  Co.,  136  la.  13,  111  N.  W.  412,  Am.  Rop.  274  and  note;  Memphis,  etc., 

125  A.  S.  R.  215,  13  L.R.A.(N.S.)  R.  Co.  v.  Whitfield,  44  Miss.  466,  7 

476;  Haas  r.  Wichita  R.  &  L.  Co.,  89  Am.  Rep.  699. 

Kan.  613,  132  Pae.  195,  48  L.R.A.  1.  13  Ann.  Cas.  596  note. 


368  and  note. 

15.  9  Ann.  Cas.  965  note. 


545,  132  Pac.  1072,  46  L.R.A.(N.S.) 
357. 
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which  furnishes  a  box  for  passeogers  to  aliglit  upon  at  a  point  \vhere 
there  is  no  platform,  at  least  to  render  such  assistance  to  passengers  as 
to  make  the  box  as  safe  as  a  platform  would  have  been.*  So,  while 
it  may  be  that  a  railroad  company  is  not  bound  to  receive  as  a  pas- 
senger one  who  is  an  invalid,  helpless  or  blind,  or  otherwise  incapable 
of  properly  caring  for  himself,  unless  accompanied  by  a  compe- 
tent attendant,  yet  when  the  railroad  company  accepts  such  a 
pei-son  as  a  passenger,  and  lie  has  no  attendant,  it  must  certainly 
use  at  least  reasonable  care  and  diligence  for  his  safety,  and,  if  it 
fails  to  do  so,  it  is  negligent.'  Accordingly,  it  has  been  often  held 
that  where  a  passenger  is  blind,  sick,  aged,  very  young,  crippled,  or 
infirm,  and  his  condition  is  apparent  or  made  known  to  the  carrier,  it 
is  bound  to  render  him  the  necessary  assistance  in  boarding  or  alight- 
ing from  its  trains  or  cars.*  The  fact  that  a  passenger  is  encumbered 
with  heavy  baggage  or  other  impediments  is  apparently  held  by  some 
authorities  to  entitle  him  to  assistance.'  On  the  other  hand  no  duty 
to  render  assistance  will  devolve  upon  the  carrier  where  the  passenger 
is  in  possession  of  his  faculties,  of  good  health  and  able  to  move  about 
alone,  and  there  is  nothing  defective  about  the  car  platforms  or  steps, 
and  the  place  of  stopping  presents  no  special  difiiculties  to  those  enter- 
ing or  leaving  the  car.'  Nor  will  a  carrier  be  liable  for  failure  to  as- 
sist a  passenger  when  ignorant  of  his  need  of  assistance.'  There  is  no 
absolute  duty  upon  the  employees  of  a  railroad  company  to  assist 

2.  Missouri  Pae.  R.  Co.  t.  Wortham,  357;  Jobnson  v.  Southern  R.  Co.,  53 
73  Tex.  25,  10  S.  \T.  741,  3  L.R.A.  S.  C.  303,  31  S.  K  212,  69  A.  S.  R. 


4.  Wmiams  r.  Louisville,  etc.,  R.  S.  C.  203,  31  S.  E.  212,  69  A.  S.  R. 

Co.,  160  Ala.  324,  43  So.  576,  10  849  and  note;  and  see  Texas,  etc.,  R. 

L.R.A.(N.S.)  413  and  note;  Denver,  Co.  v.  Miller,  79  Tex.  78,  15  S.  W. 

etc.,  R.  Co.  r.  Derry,  47  Colo.  584,  264,  23  A.  S.  R.  308,  11  L.R.A.  395. 
108  Pac.  172,  27  L.R.A.(N.S.)  761;      6.  St.  Louis,  etc.,  R.  Co.  v.  Green, 

Southern  R.  Co.  v.  Ilobbs,  118  Ga.  85  Ark.  117, 107  S.  W.  168, 14  L.R.A. 

227,  45  S.  E.  23,  63  L.R.A.  68;  Geor-  (N.S.)  1148;  Yamell  v.  Kansas  City, 

gia  R.  &  B.  Co.  V.  Ri%es,  137  Ga.  376,  etc.,  R.  Co.,  113  Mo.  570,  21  S.  W. 

73  S.  E.  645,  38  L.R.A.(N.S.)  564  1,  18  L.R.A.  599;  Hanlon  v.  Central 

and  note;  Illinois  Central  R.  Co.  v.  R.  Co.,  187  N.  Y.  73,  79  N.  E.  846, 

Cruse,  123  Ky.  463,  96  S.  W.  821,  13  116  A.  S.  R.  591, 10  Ann.  Cas.  366  and 

Ann,  Cas.  593  and  note,  8  L.R.A.  note,  10  L.R.A.(N.S.)  411;  Missouri 

(N.S.)  299;  Croora  r.  Chicago,  etc.,  R.  Pao.  R.  Co.  v,  Wortham,  73  Tex.  25, 

Co.,  52  Minn.  296,  53  N.  W.  1128,  38  10  S.  W.  741,  3  L.R.A.  368. 
A.  S.  E.  557,  18  L.R.A.  602;  Weight-      7.  Southern  R.  Co.  v.  Hobbs,  118 

man  v.  Louisville,  etc.,  R.  Co.,  70  Miss.  Ga.  227,  45  S.  E.  23,  63  L.B.A. 

563,  12  So.  586,  35  A.  S.  R.  660,  19  68;  Chicago,  etc.,  R.  Co.  v.  Lampman, 

L.R.A.  671;  Foss  v.  Boston,  etc.,  R.  18  Wyo.  100,  104  Pac.  533,  Ann. 

Co.,  66  N.  H.  256,  21  Atl.  222,  49  Cas.    1912C    788,   25  LJIA.(N.S.) 

A.  S.  R.  607,  11  LJI.A.  367;  St.  217. 

Louis,  etc.,  R.  Co.  v.  Lee,  37  Okla.     10  L.B.A.(N.S.}  411  note. 
545,  132  Pae.  1072,  46  L.R.A.(N.S.) 
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849  and  note. 

5.  Johnson  v.  Southern  R.  Co.,  53 
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passengers  in  alighting  from  trains,  or  to  observe  the  condition  of  pas- 
sengers  in  order  to  ascertain  whether  they  need  assistance  in  aUght- 
ing,*  though  it  has  been  held  that  in  cases  where  by  the  use  of  ordi- 
nary care  the  conductor,  or  other  employee,  sees  that  such  help  is 
needed,  it  becomes  the  duty  of  the  company  to  furnish  such  assistance.* 
Knowledge  communicated  to  the  conductor  of  a  train  that  a  passenger 
is  feeble  and  will  need  assistance  in  getting  off  is,  however,  notice  to  the 
carrier,  and  it  is  not  necessary  to  notify  every  other  conductor  and 
train  hand  that  may  be  in  charge  of  the  train."  Where  the  carrier 
through  its  employees  undertakes  to  assist  a  passenger  to  board  or 
alight  from  its  cars,  the  passenger  has  the  right  to  rely  on  its  careful 
performance  of  such  undertaking  and  may  recover  of  the  carrier  for 
injuries  caused  by  the  failure  to  use  proi)er  care,**  though  it  has  been 
held  that  a  carrier  volunteering  to  help  a  passenger  board  a  train  at  a 
station  where  no  unusual  difficulties  are  present  is  bound  to  use  only 
ordinary  or  reasonable  care  in  the  discharge  of  that  service.**  It  has 
been  held  in  a  number  of  cases  that  under  certain  circumstances  it 
may  be  the  duty  of  a  railroad  company  in  the  exercise  of  its  duty  to 
protect  those  under  its  charge,  to  guide  or  direct  passengers  to  the 
proper  depot  platform,  or  trains,  and  negligence  in  this  respect  will 
render  the  company  liable  to  one  injured  thereby  without  fault  on  his 
part,*'  as,  for  instance,  where  passengers  are  taken  on  or  discharged 
in  a  dark  and  unsafe  place,**  where  trains  are  moved  from  one  track 
to  another  during  the  temporary  absence  of  passengers  therefrom  to 
obtain  refreshments,  etc.,**  or  where  passengers  are  discharged  away 
from  the  platform  or  where  it  is  impracticable  to  reach  it.**  So  where 
a  station  is  a  place  of  great  activity,  and  incoming  trains  are  being 


8.  Illinois  Central  R.  Co.  v.  Cruse,  367;  Hanlon  v.  Central  R.  Co.,  187 
123  Ky.  463,  96  S.  W.  821,  13  Ann.  N.  Y.  73,  79  N.  E.  846,  116  A,  S.  R. 
Cas.  593  and  note,  8  L.H.A.(N.S.)  591,  10  Ann.  Cas.  360  and  note.  10 
299  and  note;  Sullivan  v.  Seattle  L.R.A.(N.S.)  411  and  note. 
Electric  Co.,  51  Wash.  71,  97  Pae.  12.  St.  Louis,  etc.,  R.  Co.  v.  Green, 
1109, 130  A.  S.  R.  1082.  83  Ark.  117,  107  S.  W.  168, 14  L.R.A. 

9.  St.  Louis,  etc.,  R.  Co.  v.  Lee,  37  (N.S.)  1148;  Hanlon  v.  Central  R. 
Okla.  545,  132  Pae.  1072,  46  L.R.A.  Co.  of  Kew  Jersey,  187  N.  Y.  73,  79 
(N.S.)  357.  N.  E.  846,  116  A.  S.  R.  591,  10  Ann, 

10.  Foss  V.  Boston,  etc.,  R.  Co..  66  Cas.  366,  10  L.R.A.(N.S.)  411. 

N.  H.  256,  21  Atl.  222,  49  A.  S.  R.  13.  Dieekmann  v,  Chicago,  etc.,  R. 
607,  11  LJIA.  367.  Co.,  145  la.  250,  121  N.  W.  676,  139 

11.  WiUittms  t).  Louisville,  etc.,  R.  A.  S.  R.  420,  31  L.R.A.(N.S.)  338. 
Co.,  150  Ala,  324,  43  So.  576,  10     20  L.R.A.(N.S.)  1042  note. 
LJl.A.(N.S.)  413;  Denver,  etc.,  R.     14.  20  L.R.A.(N.S.)  1042  note. 
Co.  V.  Derry,  47  Colo.  584,  108  Fac.     16.  Peniston  v.  Chicago,  etc.,  R.  Co., 
172,  27  LJtjV,(N.S.)  761;  Western.  34  La.  Ann.  777,  44  Am,  Rep.  444. 
etc.,  R.  Co.  «.  Voils,  98  Ga.  446,  26     20  L.R.A.(N.S.)  1042  note. 

S,  E.  483,  35  L.R.A.  655;  Foss  v.  16.  New  York,  etc.,  R.  Co.  v.  Doane, 
Boston,  etc,,  R.  Co.,  66  N.  H.  256,  21  115  Ind.  435,  17  N.  E.  913,  7  A,  S.  B. 
Atl.  222,  49  A.  S.  R.  607,  11  L.R.A.  451,  1  L.R.A.  157. 
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broken  up,  and  new  trains  made  up  to  go  out,  and  trains  are  leaving 

for  passengers'  destinations  within  a  few  minutes  of  each  other,  on 
tracks  side  by  side  in  the  same  station,  and  both  under  the  carrier's 
control,  it  has  been  held  that  the  duty  devolves  upon  the  carrier  to  di- 
rect passengers  to  their  proper  trains.*'  So  also  wliere  a  railroad  com- 
pany stops  its  train  at  a  station  so  that  one  or  more  of  its  passenger 
cars  are  left  outside  the  station-grounds  in  such  a  position  as  to  ob- 
struct the  light,  and  a  passenger,  finding  no  one  to  inform  him  how 
safely  to  reach  the  sleeper  at  the  rear  end  of  the  train,  endeavors 
to  reach  it  by  passing  along  the  insufficiently  lighted  way,  and 
falls  and  is  injured,  the  company  will  be  liable.  Under  such  circum- 
stances, it  is  the  duty  of  the  company  to  have  necessary  employees 
and  servants  present  to  inform  and  direct  passengers  as  to  the  correct 
location  of  their  trains,  and  the  usual  and  safest  way  of  reaching  or 
leaving  them.**  On  the  other  hand,  a  railroad  company  is  not  bound 
to  guide  a  passenger  from  the  waiting  room  to  his  train,  even  at  night, 
where  he  is  a  mature,  normal  man  of  experience,  and  the  platform  is 
in  good  condition,  lying  between  the  waiting  room  and  the  train,  and 
he  discloses  no  facts  showing  that  he  requires  guidance.**  A  passenger 
who,  upon  alighting  from  a  train  upon  a  dark  night,  and  when  no 
sufficient  light  is  furnished  by  the  company,  commits  himself  to  the 
guidance  of  a  third  person,  thereby  waives  the  duty  of  the  company  to 
furnish  him  with  safe  means  of  departure.**  The  duty  of  a  street 
car  company  inviting  a  passenger  to  alight  at  a  dangerous  place  to 
warn  him  or  to  assist  him,  is  treated  elsewhere  in  this  title.* 

655.  Failure  to  Allow  Sufficient  Time  to  Enter  or  Leavis  Vehicle 
Generally. — As  has  already  been  seen,  it  is  the  duty  of  a  carrier  of 
passengers  under  its  contract  of  carriage  to  stop  to  receive  passengers 
at  proper  places,*  and  to  discharge  them  safely  at  their  destination,* 
and  it  is  necessarily  implied  from  such  duties  th»,t  the  carrier  shall 
afford  sufficient  time  and  opportunity  to  passengers  to  board  and  leave 
its  vehicles.  In  the  case  of  a  railroad  company  it  is  the  generally 
accepted  rule  that  it  must  exercise  the  utmost  care,  allow  a  "reason- 
able" or,  as  it  is  sometimes  stated,  a  "sufficient"  time  after  stopping  its 
train  to  permit  passengers  using  reasonable  diligence  and  care  to 
board  its  cars  or  alight  therefrom  safely,  and  that  having  done  this 
its  duty  is  performed,  unless  it  is  charged  with  knowledge  of  facts  or 
circumstances  which  render  it  negligent  to  set  its  train  in  motion.* 


17.  20  L.R.A.(X.SO  1042  note. 

18.  Moses  V.  Loatsville,  etc.,  R.  Co., 
39  La.  Ann.  649,  2  So.  567,  4  A.  S. 
R.  231. 

19.  Pere  Marquette  R.  Co.  v. 
Strange,  171  Ind.  160,  84  N.  E.  819, 
85  N.  E.  1026,  20  L.R.A.(N.S.)  1041 
and  note. 


20.  7  L.R.A.  689  note. 

1.  See  infra,  par.  661,  662. 

2.  See  supra,  par.  519. 

3.  See  supra,  par.  538. 

4.  Chicago  Great  Western  R.  Co. 
V.  Mohaupt,  162  Fed.  665,  89  C.  C. 
A.  457, 18  L.R.A.(N.S.)  760;  Birming- 
ham Union  Ry.  Co.  v.  Smith,  90  Ala. 
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This  rule  has  been  applied  not  only  to  ordinary  passenger  trains,  but 
to  excursion  trains,*  mixed  trains,*  and  freight  trains  carrying  passen- 
gers,' and  is  equally  applicable  to  .stops  at  flag  stations  as  at  regular 
stations.*  If  a  pas.«enger  is  carried  beyond  his  station  and  the  train 
is  then  stopped  to  allow  him  to  alight,  the  carrier  is  charged  with  the 
same  duty  as  to  the  time  allowed  to  alight  safely  as  at  a  regular  stop. 
And  the  same  rule  applies  where  the  train  has  stopped  a  reasonable 
time,  but  through  delay  tlie  passenger  ha.s  not  alighted,  and  the  train 
is  ogain  stopped  to  allow  him  to  alight.^  What  is  a  reasonable  length 
of  time  for  a  train  to  stop  to  take  on  or  discharge  passengers  is  usually 
one  of  fact  for  the  jury,^**  varying  as  it  necessarily  does  with  the  cir- 


60,  8  So.  142.  24  A.  S.  R.  761;  Carr 
V.  Eel  River,  etc.,  R.  Co.,  98  Cal.  366, 
33  Pac.  213,  21  L.R.A.  354  and  note; 
Southern  R.  Co.  v.  Hobbs,  118  Ga.  227, 
45  S.  E.  23,  63  L.R.A.  68;  Toledo,  W. 
&  W.  R.  Co.  V.  Baddeley,  54  CI.  19, 
o  Am.  Rep.  71;  Baltimore,  etc.,  R.  Co. 
V.  Mullen,  217  lU.  203,  75  N.  E.  474, 
3  Ann.  Cas.  1015,  2  L.R.A.(N.S.)  115; 
Raben  r.  Central  Iowa  Rv.  Co.,  73 
la.  579,  35  N.  W.  645,  5  A.'S.  R.  708; 
Chicago,  etc.,  R.  Co.  v.  Wimmer,  72 
Kan.  566,  84  Pae.  378,  7  Ann.  Cas. 
756  and  note,  4  L.R.A.(N.S.)  140; 
Louisville,  etc.,  R.  Co.  v.  Hale,  102 
Ky.  600,  44  S.  W.  213,  42  L.R.A.  293; 
Chesapeake,  etc.,  R.  Co.  v.  Austen,  137 
Ky.  611,  126  S.  \V.  144,  136  A.  S.  R. 
307 ;  Chesapeake,  etc.,  R.  Co.  w.  Bor- 
ders, 140  Ky.  548,  131  S.  W.  388,  140 
A.  S.  R.  396;  Lamson  v.  Great  North- 
ern K.  Co.,  114  Minn.  182,  130  N.  W. 
945,  Ann.  Cas.  1914A  15;  New  Orleans, 
etc..  R.  Co.  V.  Statham,  42  Miss.  607, 
97  Am.  Dee.  478  and  note;  Dorrah  v. 
Illinois  Central  R.  Co.,  65  Miss.  14, 
3  So.  36,  7  A.  S.  R.  629  and  note; 
Hurt  V.  St.  Louis,  etc.,  R.  Co.,  94  Mo. 
255,  7  S.  W.  1,  4  A.  S.  R.  374  and 
note;  Hunter  v.  Cooperstown,  etc.,  R. 
Co.,  112  N.  Y.  371,  19  N.  E.  820,  8 
A.  S.  R.  752,  2  L.R.A.  832;  McDonald 
V.  Long  Island  R.  Co.,  116  N.  Y.  546, 
22  N.  E.  1068,  15  A.  S.  R.  437;  Smith 
V.  North  Carolina  R.  Co.,  147  N.  C. 
448,  61  S.  E.  266,  17  L.R.A.(N.S.) 
179  and  note;  Hal!  v.  Northern  Pae. 
R.  Co.,  16  N.  D.  60,  111  N.  W.  609, 
14  Ann.  Cas.  960  and  note;  Atchison, 
etc.,  K.  Co.  V.  Calhoun,  18  OkU.  75,  89 
Pae.  207,  11  Ann.  Cas.  681 ;  St.  Lonis, 


etc.,  R.  Co.  V.  Lee,  37  Okla.  545,  132 
Pac.  1072,  46  L.R.A.(N.S.)  357  and 
note;  Pennsvlvania  R.  Co.  v.  Kilgore, 
32  Pa.  St.  292,  72  Am.  Dec.  787;  Penn- 
sylvania R.  Co.  w.  Lyons,  129  Pa.  St. 
113,  18  Atl.  759,  15  A.  S.  R.  701  and 
note;  Martin  v.  Southern  Rv.  Co.,  77 
S.  C.  370,  58  S.  E.  3,  122  A.  S.  R.  574; 
Mitchell  V.  Augusta,  etc.,  R.  Co.,  87 
S.  C.  375,  69  S.  E.  664,  31  L.R.A. 
(N.S.)  442  and  note;  Texas,  etc.,  Ry 
Co.  r.  Miller,  79  Tex.  465,  14  S.  W. 
693,  23  A.  S.  R.  308,  11  L.R.A.  395 
and  note;  Norfolk,  etc.,  R.  Co.  v. 
Groseclose,  88  Va.  267,  13  S.  E.  454, 
29  A.  S.  R.  718;  Chicago,  etc.,  R.  Co. 
V.  Lampman,  18  Wyo.  106,  104  Pac 
533.  Ann.  Cas.  1912C  788  and  note,  25 
L.R.A.tN.S.)  217. 

2  A.  S.  R.  155  note;  9  A.  S.  R.  433 
note;  3  L.R.A.  368  note;  7  L.R.A. 
112  note;  8  L.R.A.  673,  674  note;  13 
L.R.A.  95  note. 

5.  7  Ann.  Cas.  762  note. 

6.  7  L.R.A.  113  note;  Ann.  Cac. 
1912C  7<15  note. 

7.  Chicago,  etc.,  R.  Co.  v.  Amol,  144 
111.  261,  33  N.  E.  204,  19  L.R.A.  313. 

7  Ann.  Cas.  763  note. 

8.  Chattanooga,  etc.,  R.  Co.  v.  Lyon, 
89  Ga.  16,  15  S.  E.  24,  32  A.  S.  R.  72 
and  note,  15  L.RJl.  857. 

7  Ann.  Cas.  762  note. 

9.  7  Ann.  Cas.  762  note. 

10.  Chicago,  etc.,  R.  Co.  r.  Wimmer, 
72  Kan.  566,  84  Pac.  378,  7  Ann.  Cas. 
756  and  note,  4  L.R.A.{N.S.)  140  and 
note;  Lamson  v.  Great  Northern  R. 
Co.,  114  Minn.  182,  130  N.  W.  945, 
Ann.  Cas.  1914A  15;  Pennsylvania  R. 
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cumstances.''  For  instance,  it  requires  more  time  for  many  passengers 
to  get  on  or  off  a  train  than  it  does  for  a  few,^*  at  a  poorly  lighted  than 
at  a  properly  lighted  station,"  and  at  a  difficult  place  to  alight  than 
where  it  is  easy  to  do  so.**  So,  also,  the  fact  of  the  passenger's  in- 
cumbrance with  baggage  and  his  being  accompanied  by  those  who 
are  dependent  upon  him  for  attention  may  all  be  taken  into  con- 
sideration in  determining  whether  a  reasonable  time  has  been  afforded 
to  him.'*  AVhile  it  has  been  lield  that  what  is  a  reasonable  time 
is  not  to  be  determined  by  the  age  or  decrepitude  of  a  passenger,'* 
yet  there  are  decisions  to  the  effect  that  regard  should  be  had  to 
the  passenger's  age^  sex,  and  physical  condition,'^  and  that  if  a  passen- 
ger is  known  to  the  conductor  to  be  blind,  aged,  sick,  or  infirm,  the 
carrier  is  charged  with  the  duty  of  allowing  such  person  time  to  board 
or  alight  from  its  vehicle  in  safety,  whether  or  not  the  time  consumed 
is  longer  than  is  ordinarily  flowed  to  passengers.'^  It,  is,  how- 
ever, the  duty  of  a  person  whose  condition  will  necessitate  a  longer 
delay  than  usual  to  give  timely  notice  to  the  conductor.'*  While 
some  courts  maintain  that  it  is  the  duty  of  a  carrier  to  allow  passen- 
gers a  reasonable  time  to  be  seated  after  entering  the  car,  before  tlie 
train  is  started,"  yet  it  is  generally  held  that  a  steam  or  elevated 
railway  train  may  be  started  as  soon  a>-  the  par^senger  has  fairly 
entered  the  vehicle,  without  waiting  for  him  to  reach  a  seat,  unless 
there  is  some  special  reason  to  the  contrary,  as  in  tlie  case  of  a  weak 
or  lame  person.'  It  is  the  duty  of  passengers  when  tliey  know  that 
the  train  has  stopped  at  the  station  where  they  desire  to  alight,  to 
do  so  with  reasonable  promptness,*  and  where  a  train  has  stopped  for 
a  length  of  time  reasonably  sufficient  to  afford  passengers  intending  to 

Co.  V.  Lyons,  129  Pa.  St.  113,  18  Atl.  1912C  795  note.    And  see  supra,  par. 
759,  15  A.  S.  R.  701.  594. 
14  Ann.  Gas.  962,  963  note.  18.  Pullman  Palace  Car  Co.  r.  Bark- 

11.  Chicago,  etc.,  R.  Co.  v.  Lamp-  er,  4  Colo.  344,  34  Am.  Rep.  89 ;  South- 
man,  18  Wyo.  106, 104  Pac.  533,  Ann.  em  R.  Co.  v.  Hobbs,  118  Ga.  227,  45 
Cas.  1912C  788  and  note,  25  L.R.A.  S.  E.  33,  63  L.R.A.  68. 

(N.S.)  217.  7  Ann.  Cas.  762  note. 

12.  Chicago,  etc.,  R.  Co.  v.  Lamp-  19.  97  Am.  Dee.  499  note;  7  Am. 
man,  18  Wyo.  106, 104  Pac.  533,  Ann.  Rep.  707  note. 

Cas.  igi2C  788  and  note,  25  L.R.A.  20.  7  Ann.  Cas.  763  note. 

(N.S.)  217.  1.  Louisville,  etc.,  R.  Co.  v.  Hale, 

4  L.E.A.(N.S.)  142  note.  102  Ky.  600,  44  S.  W.  213,  42  LJi.A. 

15.  4  L.R.A.(N.S.)  142  note.  293  and  note;  Yarnell  v.  Kansas  Citv, 
14.  4  L.R.A.(N.S.)  142  note.  etc.,  R.  Co.,  113  Mo.  570,  21  S.  W. 

16.  Ann.  Cas.  1912C  795  note,  17,  18  L.R.A.  599. 

16.  Toledo,  etc.,  R.  Co.  v.  Baddeley,     7  Ann.  Cas.  763  note. 

54  111.  19, 5  Am.  Rep.  71 ;  New  Orleans,  2.  McDonald  v.  Long  Island  R.  Co., 
etc.,  R.  Co.  V.  Statham,  42  Miss.  607,  116  N.  Y.  546,  23  N.  E.  1068, 15  A,  S. 
97  Am.  Dee.  478  and  note.  R.  437  and  note ;  Hall  v.  Northern  Pac. 

17.  7  L.R.A.  112  note;  42  L.R.A.  R.  Co.,  16  N.  D.  60,  111  N.  W.  609, 
294  note;  4  LJl.A.(N.S.)  142  note;  14  Ann.  Cas.  960  and  note;  Chicago, 
38  L.R.A.(N.S.)  565  note;  Ann.  Cas.  etc.,  R.  Co.  v.  Lampman,  18  Wyo.  106, 
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alight  an  opportunity  to  do  so  in  safety,  it  is  generally  held  that  those 
in  charge  of  the  train  have  tlie  right  to  assume  that  such  passengers 
have  availed  themselves  of  the  opportunity,  and  have  performed  their 
duty  to  alight  with  reasonable  diligence;  and  that  they  are  not  re- 
quired to  ascertain  if  such  passengers  have  in  fact  done  so,  and  will 
not  be  guilty  of  negligence  in  starting  the  train  after  having  allowed 
such  reasonable  time,  unless  there  is  something  in  the  circumstances 
to  indicate  or  cause  them,  in  the  exercise  of  reasonable  diligence,  to 
suspect  that  some  one  has  not  gotten  off,  or  is  in  the  act  of  so  doing, 
or  is  otherwise  in  a  position  of  danger  if  the  train  should  be  started.* 
The  carrier  is  not  bound  to  make  an  examination  of  the  platforms  to 
see  whether  the  passengers  have  alighted,  after  a  reasonable  time  for 
them  to  do  so  has  been  given,  but  may  assume  that  all  have  alighted 
and  may  act  accordingly.*  If,  however,  even  after  a  reasonable  time 
has  been  given  for  passengers  to  alight  from  a  train,  the  employees 
of  the  carrier  in  charge  thereof  know  that  a  passenger  is  in  the  act 
of  alighting  therefrom,  it  is  negligence  to  start  the  train  while  he 
is  alighting.^  A  railroad  corporation  is  not  excused  from  giv- 
ing passengers  a  reasonable  time  to  alight  from  its  train  at  a 
station  by  the  fact  that  its  conductor  did  not  know  tlie  passenger  in- 
tended to  alight,  unless  the  latter  was  so  situated  as  to  conceal  himself 
from  observation.  The  fact  that  a  passenger  proceeds  to  leave  a 
train  at  a  station  where  it  has  stopped  ought  to  be  known  by  the 
company  through  its  servante,  and  therefore,  so  far  as  it  is  essential, 
it  is  deemed  chargeable  with  knowledge.*  So,  also,  the  fact  that 
the  conductor  of  a  train  about  to  leave  a  station  is  induced  by  the 
conduct  and  conversation  of  a  person  on  the  station  platform  to 
believe  that  he  does  not  intend  to  take  passage  on  the  train  will  not 
relieve  the  company  from  liability  for  injuries  received  by  such  person 
in  consequence  of  the  conductors  starting  the  train  without  giving 
him  time  to  get  on,  provided  the  conductor  actually  sees  him  at- 
tempting to  board  the  train  when  he  gives  the  signal  to  start.'  The 

104  Pac.  533,  Ann.  Cas.  li)12C  788  etc.,  R.  Co.  v.  Statham,  42  Miss.  607, 

andnote,25L.R.A.(N.S.)  217.  97  Am.  Dec.  478  and  note;  Hurt  r. 

7  L.R.A.  689  note.  St.  touis,  etc.,  R.  Co.,  94  Mo.  255,  7 

3.  Birmingham  Union  R.  Co.  v.  S.  W.  1,  4  A.  S.  R.  374  and  note; 
Smith.  90  Ala.  60,  8  So.  86,  24  A.  S.  Chicago,  etc.,  Railroad  Co.  v.  Smith, 
R.  761;  Hall  v.  Northern  Pac.  R.  Co.,  110  Tenn.  197,  75  S.  W.  711, 100  A.  S. 
16  N.  D.  60,  111  N.  W.  609,  14  Ann.  R.  799. 

Cas.  960  and  note;  Chicago,  etc.,  R.  11  L.R.A.  721  note;  7  Ann.  Cas.  762 

Co.  V.  Lampman,  18  Wyo.  106,  104  note;  Ann.  Cas.  1912C  795  note. 

Pac.  533,  Ann.  Cas.  1912C  788  and  5.  Ann.  Cas.  1912C  795  note, 

note,  25  L.R.A.(N.S.)  217  and  note.  6.  McDonald  «.  Long  Island  R.  Co., 

4.  Raben  v.  Central  Iowa  Ry.  Co.,  116  N.  Y.  546,  22  N.  E,  1068,  15  A. 
73  la.  579,  35  N.  W.  645,  5  A.  S.  R.  S.  R.  437. 

708  and  note;  Louisville,  etc.,  R.  Co.  7  L.R.A.  112  note;  7  Ann.  Cas.  762 

V.  Wilson,  124  Ky.  846, 100  S.  W.  290,  note. 

8  L.R.A.(N.S.)  1020:  New  Orleans,  7.  13  LJt.A.  95  note. 
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duty  of  a  railroad  company  to  stop  its  train  for  a  time  sufficient  to 
receive  and  let  off  passengers  does  not  oblige  such  company  to  hold 
a  train  to  take  on  a  belated  passenger.^  Nor,  if  a  train  stops  at  a 
station  the  reasonable  and  usual  length  of  time  for  passengers  to  get 
on,  and  an  intending  passenger  fails  to  present  himself  at  the  train, 
can  he  recover  for  being  left  there,  although  he  fails  so  to  present 
himself  by  reason  of  the  crowd  at  the  station.*  So,  also,  it  has  been 
held  that  stopping  a  train  drawn  by  a  dummy  engine  with  no  regular 
stopping  place  for  a  reasonable  time  on  a  request  to  stop  is  not  the 
full  measure  of  the  conductor's  duty,  but  before  starting  he  must  see 
that  no  passenger  is  in  the  act  of  alighting,  or  in  a  position  that  will 
be  perilous  if  the  train  starts.'** 

656.  Entering  or  Leaving  Street  Cars  and  Stage  Coaches. — ^While 
the  nale  applicable  in  the  case  of  steam  railroads,  stated  in  the  pre- 
ceding paragraph,  has  been  held  by  some  decisions  to  apply  to  elec- 
tric and  cable  street  railroads,**  the  better  view  is  that  in  view  of 
the  greater  ease  and  readiness  with  which  street  ears  may  be  start- 
ed and  stopped,  and  of  the  fact  that  they  have  no  regular  stations 
or  stopping  places,  a  more  onerous  duty  is  imposed  upon  the  per- 
sons in  charge  than  in  tJie  case  of  ordinary  railways,  and  such  per- 
sons are  required  to  see  and  know,  before  putting  a  car  in  motion, 
that  no  passenger  is  in  a  position  which  would  be  rendered  peri- 
lous by  doing  so.**  It  is  the  duty  of  those  in  charge  of  such  a  car 
to  stop  long  enough  t^>  allow  all  passengers  a  reasonable  time  to  get 
on  safely,  and  with  due  regard  to  the  age  and  physical  infirmi- 
ties of  the  persons  wishing  to  board  the  car.**  As  a  general  propo- 
sition it  is  not  negligence  to  start  a  street  car  before  a  passenger 
is  seated,**  or  even,  it  has  been  held,  before  he  has  entered  the  door 


8.  Mitchell  v.  Aa^ta,  etc.,  R.  Co., 
87  S.  C,  375,  69  S.  E.  664,  31  L.R_A. 
(N.S.)  442  and  note. 

9.  Chesapeake,  etc.,  R.  Co.  v.  Austin. 
137  Ky.  611,  126  S.  W.  144,  136  A. 
8.  R.  307. 

10.  North  Birmingham  St.  Ry.  Co. 
V.  Calderwood,  89  Ala.  247,  7  So.  360, 
18  A.  S.  R.  105;  Highland  Ave.,  etc., 
R.  Co.  e.  Burt,  92  Ala.  291,  9  So.  410, 
13  L.R.A.  95  and  note. 

11.  Weber  v.  Kansas  City  Cable 
Ry.  Co.,  100  Mo,  194,  12  S.  W.  804, 
13  S.  W.  587, 18  A.  S.  R.  541, 7  LJt A. 
819. 

4"l.R.A.(N.S.)  141  note. 

12.  42  L.R.A.  294  note. 

13.  Sharp  v.  New  Orleans  Citv  R. 
Co.,  Ill  La.  395,  35  So.  614,  100  A. 
S.  R.  488 ;  Lockwood  r.  Boston  Elevat- 
ed R.  Co.,  200  Mass.  537,  86  N.  E. 


934,  22  L.R.A.(N.S.)  488:  Werbowia- 
ky  V.  Ft.  Wayne,  etc.,  Rv.  Co.,  86 
Mich.  236,  48  N.  W.  1097,  24  A.  S.  R. 
120;  Ottinger  v.  Detroit  United  Ry., 
166  Mieh.  106,  131  N.  W.  528,  Ann. 
Gas.  1912D  578  and  note,  34  L.R.A. 
(N.S.)  225;  Steeg  v.  St.  Paul  City  Ry, 
Co.,  50  Minn.  149,  52  N.  W.  393,  16 
L.R.A.  379;  Akersloot  v.  Second  Are, 
R.  Co.,  131  N.  Y.  599,  30  N.  E,  195, 
15  L.R.A.  489;  Clark  v.  Durham  Trac- 
tion Co.,  138  N.  C.  77,  50  S.  E.  518, 
107  A.  S.  R.  326;  Nomule  r.  Wheeling 
Traction  Co.,  57  W.  Va.  132,  49  S.  E. 
1030,  68  L.R.A.  901. 

U8  A.  S.  R.  470  note;  137  A.  S,  R. 
435  note;  4  L.R.A.(N.S.)  558  note. 

14.  Boston  Elevated  R.  Co.  v.  Smith, 
168  Fed.  628,  94  C.  C.  A.  84,  23 
L.R.A.(N.S.)  890  and  note;  Bennett 
r.  Louisville  R.  Co.,  122  Ky.  59,  90 
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of  the  car/*  unless  the  passenger  be  old,  feeble,  or  otherwise  in  a  con- 
dition demanding  unusual  care."  There  are,'  however,  decisions  to 
the  effect  that  such  a  carrier  should  allow  its  passengers  a  reasonable 
time  to  enter  and  take  a  seat  if  there  be  one,  or  reasonable  time  to 
seize  the  straps  furnished  for  passengers  when  standing,*'  and  that  if 
it  starts  its  car  before  allowing  such  reasonable  time  to  secure  a  seat 
or  a  hold  on  a  strap,  it  must  exercise  the  utmost  care  in  starting  so 
as  not  to  jar  or  upset  the  standing  passenger.*®  So,  also,  it  has  been 
held  that  the  fact  that  a  passenger  is  encumbered  by  packages  in  his 
hands  should  be  considered  in  determining  the  question  of  the  car- 
rier's negligence  in  starting  the  car  before  the  passenger  has  reached 
a  seat,*'  as  may  also  the  fact  of  sex,  or  of  the  passenger's  having 
children  in  charge.**  When  a  street  car  stops  to  allow  a  passenger 
to  alight  it  must  remain  standing  until  all  who  wish  to  alight  are 
safely  off  the  car,*  and  the  driver  or  conductor  must  see  and  know, 
before  starting  again,  that  no  one  is  in  the  act  of  alighting  or  in  any 
other  perilous  position.*  A  conductor  who  starts  his  car  at  a  time 
when  he  knows  a  pa.ssenger  is  in  the  act  of  alighting  is  guilty  of 
negligence  as  a  matter  of  law.*  In  some  cases  it  has  been  held,  how- 
ever, that  a  conductor  of  a  street  railway  car  is  not  bound  at^lutely  to 
see  that  an  alighting  passenger  has  safely  alighted  before  starting  the 
car,  but  such  conductor  is  required  to  know,  if  in  the  exercise  of  due 


S.  W.  1052, 121  A.  S.  R.  453  and  note,  19.  Steeg  v.  St.  Paul  City  Ry.  Co., 

4  L.R.A.(N.S.)  558;  Sharp  r.  New  50  Minn.  149,  52  N.  W.  393, 16  L.R.A. 

Orleans  City  R.  Co.,  Ill  La.  395,  35  379. 

So.  614,  100  A.  S.  R.  488;  Ottinger  v.  20.  Ann.  Cas.  1912D  584  note. 

Detroit  United  Ry.,  166  Mich.  106, 131  1.  Washington,  etc.,  R.  Co.  r.  Far- 

N.  W.  528,  Ann.  Cas.  1912D  578  and  mon,  147  U.  S.  571,  13  S.  Ct.  557,  37 

note,  34  L.H.A.(N.S.)  225  and  note;  U.  S.  (L.  ed.)  284;  Burger  v.  Omaha, 

Steeg  V.  St.  Paul  City  R.  Co.,  50  Minn,  etc.,  St.  R.  Co.,  139  la.  645,  117  N.  W. 

149,  52  N.  W.  393,  16  LJI.A.  379.  35, 130  A.  S.  R.  343  and  aote. 

42  L.R.A.  294  note.  97  Am.  Dec.  785  note;  118  A.  S.  R. 

15.  Birmingham    R.,   etc.,   Co.    v.  471,  472  note. 

Hawkins,  153  Ala.  86,  44  So.  983,  16  2.  Washington,  etc.,  R.  Co.  «.  Har- 

L.R.A.(N.S.)  1077;  Sharp  v.  New  Or-  mon,  147  U.  S.  571,  13  S.  Ct.  557,  35 

leans  City  R.  Co.,  Ill  La.  395,  35  Sc.  U.  S.  (L.  ed.)  284;  Birmingham  Union 

614, 100  A.  S.  E.  488  and  note.  Ry.  Co.  v.  Smith,  90  Ala.  60,  80  So. 

16.  Bennett  r.  Lonisville  R.  Co.,  122  86,  24  A.  S.  R.  761;  Leavenworth 
Ky.  59,  90  S.  W.  1052,  121  A.  S.  R.  Electric  R.  Co.  v.  Cusick,  60  Kan.  590, 
453  and  note,  4  L.R.A.(N.S.)  558.  57  Pac.  519,  72  A.  S.  R.  374  and  note; 

100  A.  S.  R.  491  note.  and  see  North  Birmingham  Ry.  Co.  v. 

17.  Dougherty  r.  Missouri  R.  Co.,  Calderwood,  89  Ala.  247,  7  So.  360, 
81  Mo.  325,  51  Am.  Rep.  239.  18  A.  S.  R.  105. 

42  L.R.A.  295  note.  24  A.  S.  R.  122,  123  note;  118  A.  S. 

18.  Dougherty  v.  Missouri  R.  Co.,  R.  472  note;  4  L.R.A.(N.S.)  141  note; 
81  Mo.  325,  51  Am.  Rep.  23!):  Boul-  4  L.R.A.(N.S.)  559  note. 

frois  V.  United  Traction  Co.,  210  Pa.  3,  Jirachek  v.  Milwaukee  Electric 

St.  263,  59  AtU  1007, 105  A.  S.  R.  809,  Rv.,  etc.,  Co.,  139  Wis,  506,  121  N. 

2  Ann.  Cas.  933.  W.  326,  131  A.  S.  R.  1070  and  not«. 
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care,  caution  and  diligence  he  could  know,  that  any  person  is  at- 
tempting to  alight  before  permitting  the  car  to  start  in  such  a  manner 
as  might  be  liable  to  injure  him.*  So,  also,  reasonable  care  under 
tlie  circumstances,  and  not  great  care,  has  been  held  to  be  the  phrase 
to  be  used  to  measure  tlie  duty  of  a  street  car  company  to  ascertain 
a  passenger's  desire  to  alight  from  a  car  where  it  stops  preparatory  to 
crossing  a  railroad  track.*  If  a  passenger  on  a  street  car  is  evidently 
crippled,  infirm  or  very  young,  the  duty  of  the  carrier  towards  him 
while  alighting  must  be  performed  with  due  regard  to  such  apparent 
condition.*  With  reference  to  stage  coaches,  the  rule  would  seem  to 
be  the  same  as  that  governing  street  cars.' 

657.  Passengers  Temporarily  Out  of  Vehicle. — As  has  been  seen, 
where  a  passenger,  without  objection  by  the  company  or  its  agents, 
alights  at  an  intermediate  station,  which  is  a  station  for  the  discharge 
and  reception  of  passengers,  for  any  reasonable  and  usual  purpose,  like 
that  of  refreshment,  of  the  sending  or  receipt  of  telegrams,  or  of  exer- 
cise by  walking  up  and  down  the  platform,  or  the  like,  he  does  not 
cease  to  be  a  passenger,  and  is  justified  in  the  belief  that  the  company 
is  exercising  due  care  for  his  safety,*  and  therefore,  if,  with  knowledge 
that  the  passenger  thus  temporarily  without  the  carrier's  vehicle  is 
intending  to  continue  his  journey  on  the  train,  such  agents  start  the 
train  without  reasonable  warning  and  opportunity  for  him  safely  to 
re-enter,  the  carrier  is  negligent  in  performing  its  contract  of  trans- 
poiiation,  and  is  liable  for  the  natural  consequences  of  such  negli- 
gence, unless  the  passenger  has  contributed  to  his  injuries  so  as  to  de- 
feat his  right  of  recovery.*  It  is  the  duty  of  the  carrier  in  such  case  to 
observe  the  highest  degree  of  care  the  situation  and  circumstances 
will  permit  to  see  and  know  that  such  passenger  is  not,  before  the 
train  is  started,  in  the  act  of  boarding  it,  or  in  a  position  which  would 
be  rendered  perilous  by  a  starting  of  the  cars.'*  When  a  certain 
period  is  allowed  for  refreshments,  it  is  the  duty  of  the  carrier  to 
permit  the  train  to  stand  still  while  passengers  are  getting  on  and 
off,  and  to  allow  a  reasonable  time  after  a  signal  to  start  is  given  to 
permit  them  to  board  the  train  again  in  safety.  And  the  same  rule 
applies  where  the  passengers  alight  during  a  stop  for  the  purpose  of 
changing  engines,  or  where  the  train  stops  on  account  of  a  wreck.'* 

4.  Millmore  v.  Boston  Elevated  R.  141  Ta.  37,  117  N.  W.  966,  23  L.R.A. 
Co.,  194  Mass.  323,  80  N.  E.  445,  120  (N.S.)  1061;  Chicago,  etc.,  R.  Co.  v. 
A.  S.  R,  558,  11  L.R,A.(N.S.)  140  Saltier,  64  Neb.  636,  90  N.  W.  649,  97 
and  note.  A.  S.  R.  666,  57  L.R.A.  890. 

6.  Raymond  r.  Portland  R.  Co.,  100  7  A.  S.  R.  835  note;  7  Ann.  Cas. 
Me.  529,  62  Atl.  602,  3  L.R.A.(N.S.)  763  note;  Ann.  Cas.  1912C  795  note. 
94  and  note.  10.  Birmingham  R.  L.  &  P.  Co.  v. 

6.  11  L.RA.  396  note.  Jung,  161  Ala.  461,  49  So.  434,  18 

7.  42  L.R.A.  296  note.  Ann.  Caa.  557. 

8.  See  supra,  par.  494.  11-  7  Ann.  Cas.  763  note. 

9.  Oannon  v.  Chicago,  etc.,  R.  Co., 
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"When  the  carrier  has  stopped  its  conveyance  temporarily  on  the  route 
for  such  purpose,  or  for  any  other,  it  cannot  start  again  without  giving 
due  warning  to  the  passengers  who  may  have  taken  advantage  of  the 
delay  to  leave  the  conveyance  during  its  continuance.^* 

658.  Persons  Not  Passengers  but  Rightfully  on  Vehicle. — ^Though 
it  has  been  sometimes  held  that  if  a  servant  of  the  carrier  offers 
to  assist  a  passenger  to  board  the  train,  an  escort  has  no  right  to  enter 
the  car,  and  if  he  does,  the  company  owes  him  no  duty  except  to 
refrain  from  injuring  him  wilfully  and  wantonly,**  yet  the  general 
rule  is  that  where  one  enters  a  railway  train  merely  to  render  necessar}' 
assistance  to  a  passenger,  in  conformity  to  a  practice  approved  or 
acquiesced  in  by  the  carrier,  upon  its  implied  invitation,  and  with 
knowledge  of  his  purpose,  it  is  bound  to  hold  the  train  a  reasonable 
time  to  enable  him  to  render  such  sernce  and  to  leave  the  car,  and 
ffulure  to  do  so  will  render  the  carrier  liable  to  one  injured  thereby.** 
Where,  however,  one  enters  a  train  for  such  purpose  without  notice 
to  or  the  knowledge  of  the  train-men  as  to  his  purpose,  he  cannot 
recover  for  injury  sustained  in  leaving  the  train,  by  reason  of  a 
failure  to  hold  it  a  reasonable  time  to  enable  him  to  accomplish  his 
purpose  and  to  leave  the  train.'^  A  railway  company  does  not  owe 
to  a  person  entering  a  train  to  assist  another  tf^ing  passage  thereon 
the  duty  of  ascertaining  his  purpose.  It  may  assume,  until  informed 
to  the  contrary,  that  he  intends  becoming  a  paasenger,  and  may 
therefore  start  the  train  without  giving  him  an  opportunity  to  alight 


12.  2  L.R.A.  84,  85  note.  v.  Missouri,  etc.,  R.  Co.,  59  Mo.  27,  21 

13.  Little  Rock,  etc,  R.  Co.  v.  Law-  Am.  Rep.  371;  Yaruell  v.  Kansas  City, 
ton,  53  Ark.  428,  18  S.  W.  543,  29  A.  etc.,  R.  Co.,  113  Mo.  570,  21  S.  W.  1, 
S.  R.  48,  15  L.R.A.  434  and  note.  18  L.R.A.  599;  Johnson  v.  Soathera 
And  see  supra,  par.  503.  R.  Co.,  53  S.  C.  203,  31  8.  E.  212,  69 

14.  The  City  of  Seattle,  150  Fed.  A.  S.  R.  849  and  note;  Chesapeake, 
537,  80  C.  C.  A.  279, 10  Ann.  Cas.  159  etc.,  R.  Co.  v.  Paris,  Ul  Va.  41,  68 
and  note,  10  L.B.A.<N.S.)  960  and  S.  E.  398,  28  L.R.A.(N.S.)  773  and 
note;  Southern  R.  Co.  v.  Patterson,  note. 

148  Ala.  77,  41  So.  964,  121  A.  S.  R.  7  L.R.A.  689  note;  22  L.R.A.(N.S.) 

30  and  note;  MeElvane  v.  Cmtral  of  911  note. 

Georgia  R.  Co.,  170  Ala.  525,  54  So.  16.  Little  Rock,  etc.,  R.  Co.  v.  Law- 

489,  34  L.R.A.(N.S.)  715  and  note;  ton,  55  Ark.  428,  18  S.  W.  543,  29  A. 

Little  Rock,  etc.,  R.  Co.  v.  Lawton,  S.  R.  48, 15  L.R.A.  434;  Hill  v.  Loais- 

55  Ark.  428, 18  S.  W.  543,  29  A.  S.  R.  ville,  etc.,  R.  Co.,  124  Ga.  243,  52  S.  E. 

48  and  note,  15  L.R.A.  434  and  note;  651,  3  L.R.A.(K.S.)  432;  Louisville, 

Hill  V.  LouisviUe,  etc.,  R.  Co.,  124  Ga.  etc.,  R.  Co.  u.  WUson,  124  Ky.  846, 

243,  52  S.  E.  651,  3  L.R.A,(N.S.)  432  100  S.  W.  290,  8  L.R.A.(N.S.)  1020; 

and  note;  Seaboard  Air-Line  Ry.  v.  Lucas  v.  New  Bedford,  etc.,  R.  Co.,  6 

Bradley,  125  Ga.  193,  54  S.  E.  69, 114  Gray  (Mass.)  64,  66  Am.  Dec.  406; 

A.  S.  R.  196;  Louisville,  etc.,  R.  Co.  c.  Yamell  v.  Kansas  City,  etc.,  R.  Co., 

Crunk,  119  Ind.  542,  21  N.  E.  31,  12  113  Mo.  570,  21  S.  W.  1,  18  L.R.A. 

A.  S.  R.  443  and  note;  Evansville,  599. 

etc..  R.  Co.  r.  Athon,  6  Ind.  App.  295,  4  L.R.A.(N.S.)  142  note;  22  LJI.A. 

33  N.  E.  469,  51  A.  S.  R.  303;  Doss  (N.S.)  911  note. 
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therefrom.^*  Where  a  person  who  goes  upon  a  car  to  assist  a  passen- 
ger tells  the  porter  or  brakeman  of  his  intention  not  to  become  a 
passenger,  this  is  sufficient  to  charge  the  carrier  with  notice  of  his 
intention,*'  and  even  constructive  notice  of  such  intention  has  been 
held  sufficient.**  According  to  some  decisions  the  carrier  need  exer- 
cise only  ordinary  care  toward  one  who  enters  its  cars  not  as  a  passen- 
ger^  but  to  assist  a  passenger,  and  is  not  bound  to  give  such  person 
any  special  notice  of  the  time  of  the  departure  of  the  train,^*  but  ac- 
cording to  other  authorities  failure  to  give  the  customary  notice  of  the 
starting  of  the  train  or  to  remain  the  customary  length  of  time  will 
render  the  carrier  liable.*^  A  person  who  has  rightfully  entered  a 
pay  car  on  the  stopping  of  the  train  to  which  it  is  attached  is  entitled 
to  a  reasonable  time  for  the  transaction  of  his  business  before  the  train 
is  started,  and  to  a  proper  warning  of  the  purpose  to  start  the  train, 
to  enable  him  to  leave  the  car  in  safety.*  In  the  case  of  a  carrier  by 
water,  it  has  been  held  that  the  officers  of  a  vessel,  who  have  permitted 
a  person  who  is  unprepared  for  a  long  voyage  and  will  be  subjected 
to  considerable  injury  if  compelled  to  take  one,  to  come  on  board  to 
visit  passengers  while  the  vessel  is  at  a  stopping  place,  are  bound,  if 
practicable,  to  return  to  the  wharf  and  permit  him  to  land,  notwith- 
standing he  is  negligent  in  failing  to  respond  to  signals  to  leave,  and 
does  not  present  himself  for  that  purpose  until  the  vessel  has  swung 
away  from  the  wharf.* 

659.  Injuries  by  Sudden  Movement  or  Change  of  Speed  of  Vehicle. — 
As  has  been  seen,  a  carrier  is  usually  held  liable  for  injuries  to  passen- 
gers on  its  vehicle  caused  by  sudden  movements,  jolte,  or  jerks  only 
when  such  movements  are  unusual  and  unnecessary,'  but  in  the  case 
of  persons  in  the  act  of  boarding  or  leaving  its  vehicle,  any  move- 
ment of  such  vehicle  before  the  pa.=isenger  has  had  a  reasonable 
opportunity  to  reach  a  place  of  safety  therein  or  to  alight  therefrom 
is  negligence  rendering  the  carrier  liable  to  one  injured  thereby, 
whether  such  movement  be  unusual  and  unnecessary  or  not.  The 
negligence  consists  in  the  mere  act  of  moving  the  vehicle  under  such 

16.  Seaboard  Air-Line  Ry.  v.  Brad-  Mo.  27,  21  Am.  Rep.  371;  St.  Louis, 
ley,  125  Ga.  193,  54  S.  E.  69,  114  A.  etc.,  R.  Co.  v.  Lee,  37  Okla.  545,  132 
S.  R.  196.  Pac.  1072,  46  L.R.A.(N.S.)  357  aiid 

17.  10  Ann.  Gas.  162  note.  note. 

18.  Johnson  v.  Sputhem  R.  Co.,  53  1.  New  York,  etc.,  R.  Co.  v.  Coul- 
S.  C.  203,  31  S.  E.  212,  69  A.  S.  R.  bourn,  69  Md.  36%  16  Aa  208,  9 
849  and  note.  A.  S.  R.  430  and  note,  1  L.R.A.  541. 

3  L.R.A.(N.S.)  432  note;  22  I^R.A.  2.  Pacific  Coast  Co.  v.  Jenkins,  150 
(N.S.)  911  note.  Fed.  537, 80  C.  C.  A.  279, 10  Ann.  Cas. 

19.  Lucas  V.  New  Bedford,  etc.,  R.  159  and  note,  10  L.R.A.(N.S.)  969 
Co.,  6  Gray  (Mass.)  64,  66  Am.  Dec.  and  note. 

406.  S<  See  $upra,  par.  634. 

20.  Doss  V.  Missoori,  etc.,  R.  Co.,  59 
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circumstances.*  The  duty  of  a  carrier  to  a  pas-senger  is  not,  as  a 
general  rule,  discharged  merely  by  slowing  down  the  speed  of  a  train 
in  order  that  a  passenger  may  alight.  It  is  bound  to  stop  the  train 
so  as  to  afford  an  opportunity  to  alight  safely.*  But  where  it  is  the 
custom  for  trains  only  to  slow  down  to  allow  passengers  to  alight,  it 
is  the  duty  of  tlie  carrier  to  see  that  the  speed  of  the  train  is  not  in- 
creased while  a  passenger  is  in  the  act  of  alighting,'  or  if  a  passenger 
is  observed  in  the  act  of  attempting  to  alight  after  the  train  is  started, 
the  train  must  not  be  stopped  suddenly  without  warning.  If  the  train 
is  merely  slowed  down  to  allow  a  passenger  to  get  on  board,  it  is  the 
duty  of  the  carrier  to  see  that  the  passenger  is  out  of  danger  before 
the  speed  of  the  train  is  increased.  The  carrier  does  not  perform 
its  duty  simply  by  maintaining  the  low  rate  of  speed  sufficiently  long 
for  a  person  with  diligence  to  get  on.'  So,  also,  a  street  car  com- 
pany may  be  found  negligent,  if,  after  a  signal  for  a  stop  has  been 
given,  and  a  passenger  has  been  seen  going  towards  the  exit,  and  the 
car  has  slackened  speed,  the  speed  is  suddenly  accelerated  with  un- 
usual force  and  violence,  without  any  attempt  to  determine  whether 
or  not  the  passenger  is  in  a  place  of  danger.* 

660.  Injuries  to  Persons  Attempting  to  Board  Vehicle  at  Wrong 
Time  or  Place. — ^As  has  been  seen,  to  acquire  the  status  of  a  passenger, 
a  person  must  have  been  accepted  as  such  by  the  carrier  or  have  pre- 
sented himself  for  transportation  at  such  time  and  place  as  to  imply 
such  acceptance,*  and  it  has  sometimes  been  held  that  railroad  com- 
panies need  not  provide  for  passengers  entering  or  leaving  cars  at  un- 
expected and  unusual  places,'**  and  that  if  a  person,  after  an  ineffec- 

4.  Birmingham  Union  R.  Co.  v.  Hale,  960 ;  Texas,  etc.,  R.  Co.  v.  Miller,  79 
90  Ala.  8,  8  So.  142,  24  A.  S.  R.  748;  Tex.  78, 15  S.  W.  264,  23  A.  S.  R.  308, 
Chicago,  etc.,  R.  Co.  v.  Arnol,  144  III.  11  L.R.A.  395  and  note. 
261,  33  N.  E.  204,  19  LJt.A.  313;  Pa-  11  L.R.A.  367  note;  13  L.RA.  95 
dueah  Traction  Co.  v.  Baker,  130  Ky.  note;  42  L.R.A,  293,  296  note;  7  Anu. 
360,  113  S.  W.  449,  18  L.R.A.{N.S.)  Cas.  763  note. 

1185;  Chesapeake,  etc.,  R.  Co.  v.  Bord-  5.  Georgia  R.  &  B.  Co.  v.  McCurdy, 
ers,  140  Ky.  548,  131  S.  W.  388,  140  45  Ga.  288, 12  Am.  Rep.  577;  Southern 
A.  S.  R.  396  and  note;  Bowdle  v.  De-  R.  Co.  v.  Bandy,  120  Ga.  463,  47  S.  E. 
troit  St.  R.  Co.,  103  Mich.  272,  61  N.  923,  102  A.  S.  R.  112. 
W.  529,  50  A.  S.  R.  366;  Nichols  v.  7  Ann.  Cas.  762  note.  See  supra, 
Sixth  Ave.  R.  Co.,  38  N.  Y,  131,  97  par.  538,  655. 

Am.  Dec.  780  and  note;  Sauter  v.  New      6.  Brashear  v.  Houston  Cent.,  etc., 
York  Cent.,  etc.,  R.  Co.,  66  N.  Y.  50,  R.  Co.,  47  La.  Ann.  735, 17  So.  260, 49 
23  Am.  Rep.  18;  Eppendorp  v.  Brook-  A.  S.  R.  382, 28  L.R.A.  811. 
lyn  City  etc.,  R.  Co.,  69  N.  Y.  195,  25      7  Ann.  Cas.  762  note. 
Am.  Rep.  171;  Jones  v.  New  York      7.  7  Ann.  Cas.  762,  763  note. 
Cent.,  etc.,  R.  Co.,  156  N.  Y.  187,  50      8.  Heinze  v.  Interurban  R.  Co.,  139 
N.  E.  856,  41  L.R.A.  490;  Smith  v.  la.  189,  117  N.  W.  385,  21  L.R.A. 
North  Carolina  R.  Co.,  147  N.  C.  448,  (N.S.)  715  and  note. 
61  S.  E.  266,  17  L.B.A.(N.S.)  179  and      9.  See  supra,  par.  490. 
note;  Hall  v.  Northern  Pac.  R.  Co.,  16     10.  Central  Railroad  Co.  v.  Smith, 
N.  D.  60,  111  N.  W.  609, 14  Ann.  Cas.  76  Ga.  209,  2  A.  S.  R.  31;  AUen  v. 
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tual  attempt  to  get  on  the  car  at  a  proper  and  usual  place,  abandons 
that  intention  and  becomes  a  trespasser,  he  loses  the  right  to  that 
measure  of  care  and  protection  wliich  a  carrier  of  passengers  is  re- 
quired to  extend  to  one  who  seeks  to  be  carried  as  a  passenger.''  Thus 
it  has  been  held  that  one  who  boards  the  steps  of  a  moving  closed 
vestibule  train,  where  he  is  compelled  to  remain,  is  a  trespasser  to 
whom  the  railroad  company  owes  no  duty  until  his  dangerous  situ- 
ation is  discovered,  and  it  is  then  required  to  act  only  with  reasonable 
promptness  to  avoid  an  injury  to  him.'*  The  fact  that  one  thus  at- 
tempting to  board  the  vehicle  of  a  carrier  in  the  wrong  manner  is 
technically  a  trespasser,  does  not,  however,  absolutely  relieve  the  car- 
rier from  the  duty  to  observe  proper  care  towards  such  person,  or, 
in  exercising  its  own  rights,  so  to  act  as  not  to  injure  him  unnec- 
essarily. Thus,  for  instance,  the  conductor  of  a  street  car  may  be 
guilty  of  gross  negligence  in  starting  a  car  with  notice  that  an  in- 
tending passenger,  who  is  crippled,  is  upon  the  step  at  the  door  on 
the  wrong  side  of  the  car,  seeking  admission,  before  giving  him  an 
opportunity  to  alight  after  admission  through  such  door  has  been  re- 
fused, where  the  starting  of  the  car  will  cause  him  to  fall  from  the 
car  into  the  street."  Where  a  railroad  company  puts  a  train  in 
motion  and  forces  an  intending  passenger  to  choose  between  being  left 
and  boarding  the  moving  cars  at  a  place  known  by  it,  but  not  by  him, 
to  be  unsuitable,  after  having  established  the  practice  of  bringing 
the  train  to  a  suitable  place  for  receiving  passengers  before  dispatch- 
ing it  on  its  journey,  iAie  question  of  its  negligence  is  for  the  jury.'* 
The  question  whether  or  not  the  act  of  a  passeng^  in  boarding  or 
alighting  from  a  carrier's  vehicle  at  an  improper  time  or  place  is 
contributory  negligence  is  treated  at  length  elsewhere  in  this  title.** 
661.  Injuries  to  Passengers  Alighting  at  Improper  Place. — As  has 
been  already  seen  it  is  the  duty  of  a  railroad  company  to  provide  suit- 
able stations  and  platforms  to  enable  persons  to  enter  its  cars,  and 
passengers  to  alight  safely  when  they  have  accomplished  their  jour- 
ney,'* and  it  is  generally  held  to  be  its  duty  to  stop  its  train  at  the 
platform  of  a  station  to  enable  its  passengers  to  alight  thereon  in 
safely,"  and  that  if  the  carrier  stops  its  train  at  another  and  more 

Northern  Pac.  R.  Co.,  35  Wash.  221,  Tex.  242,  59  S.  W.  874,  55  L.R.A.  4!)7. 
77  Pae.  204,  66  L.R.A.  804.  15.  See  infra,  par.  683. 

11.  Udell  V.  Citizens'  St.  R.  Co.,  152      16.  See  supra,  par.  641,  648,  651. 
Ind.  507,  52  N.  E.  799,  71  A.  S.  R.      17.  St.  Louis,  etc.,  R.  Co.  v.  Cantrell, 
336.  37  Ark.  519,  40  Am.  Rep.  105;  New 

12.  Graham  v.  Chicago,  etc.,  R.  Co.,  York,  etc.,  R.  Co.,  v.  Doane,  115  Ind. 
131  la.  741,  107  N.  W.  595,  117  A.  S.  435,  17  N.  E.  913,  7  A.  S.  R.  451  and 
R.  445,  7  L.R.A.(N.S.)  603.  note,  1  L.R.A.  157  and  note;  Memphis 

13.  Yancey  v.  Boston  EL  R.  Co.,  205  etc.,  R.  Co.  v.  Whitfield,  44  Miss.  466, 
Mass.  162,  91  N.  E.  202,  137  A.  S.  R.  7  Am.  Rep.  699. 

431,  26  L.R.A.(N.S.)  1217  and  note.        12  L.R.A.  113  note.   1  Ann.  Cas. 

14.  Mills  V.  Missouri,  etc.,  R.  Co.,  94  917  note. 
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dangerous  place  and  undertakes  to  discharge  its  passengers  there,  or 
the  passengers  are  impliedly  invited  to  alight  there,  this  will  con- 
stitute negligence  on  the  part  of  the  carrier  rendering  it  liable  to  a 
passenger  injured  without  fault  on  his  part,  while  alighting  in  obe- 
dience to  the  supposed  requirement  of  the  carrier  or  in  reliance  on  its 
implied  invitation,  at  a  place  where  no  facilities  are  provided  for  his 
doing  soM  If  a  car  of  a  train  in  which  there  are  passengers  is  not 
standing  where  it  will  be  safe  for  those  in  such  car  to  alight  without 
assistance,  it  is  the  duty  of  the  company  to  provide  assistance  or  give 
warning,  or  to  move  the  car  to  a  more  suitable  place.  Thus,  when  a 
railroad  train  draws  up  at  a  platform  so  that  only  the  forward  end  of 
the  smoking  car  is  at  the  platform,  a  woman  passenger  in  a  rear  car 
is  not  bound  to  go  through  the  smoking  car  to  alight,  nor  to  alight 
from  the  front  end  of  the  rear  car,  and  if  she  is  injured  in  alighting 
from  the  rear  end,  in  consequence  of  the  position  of  the  train,  the 
company  is  liable.**  Slowing  up  a  train  which  is  approaching  the 
station,  sounding  the  wliistle,  announcing  the  name  of  the  station, 
and  stopping  the  train  nmst  be  construed  to  mean  a  direction  to  the 
passengers  to  get  off  then  and  there,  and  they  have  the  right  to  pre- 
sume that  it  is  a  safe  place  to  alight,  particularly  when  it  is  dark  and 
the  passengers  cannot  see  for  themselves.  If  one  receives  an  injury 
in  alighting  under  such  circumstances,  because  the  place  is  one  of 
danger,  he  may  recover  damages  from  the  company,**  unless  the 
circumstances  and  indications  are  such  as  to  render  it  manifest  that 
the  train  has  not  reached  the  usual  and  proper  stopping  place.* 
Where  there  is  no- intention  on  the  part  of  the  carrier  as  a  matter  of 
fact  that  the  passenger  shall  alight,  but  the  circumstances  are  such 
as  may  reasonably  be  construed  into  an  invitation  so  to  do,  it  is  the 

18.  Terre  Haute,  etc.,  R.   Co.   v.  Pac.  R.  Co.,  88  Ala.  538,  7  So.  119, 

Buck,  96  Ind.  346,  49  Am.  Rep.  168;  16  A.  S.  R.  63,  7  L.RA..  323;  Memphis, 

New  York,  etc.,  R.  Co.  i'.  Doane,  115  eto.,  R.  Co.  tj.  Stringfellow,44  Ark.322, 

Ind.  435, 17  N.  E.  913,  7  A.  S.  R.  451,  51  Am.  Eep.  598  and  note;  Cincinnati, 

1  L.R.A.  157  and  note;  Cincinnati,  etc.,  etc.,  R.  Co.  v.  Worthington,  30  Ind. 

R.  Co.  r.  Worthington,  30  Ind.  App.  App.  663,  65  N.  E.  557,  66  N.  E.  478, 

663,  65  N.  E.  557,  66  N.  E.  478,  96  A.  96  A.  S.  R.  355;  Ouellette  v.  Grand 

S.  R.  355;  Bullard  v.  Boston,  etc.,  R.  Trunk  R.  Co.,  106  Me.  153,  76  Atl. 

Co.,  64  N.  H.  27,  5  Atl.  838,  10  A.  S.  280,  138  A.  S.  R.  340;  MeGee  v.  Mis- 

R.  367;  Stutz  v.  Chicago,  etc.,  R.  Co.,  souri  Pac.  R.  Co.,  92  Mo.  208,  4  S.  W. 

73  Wis.  147,  40  N.  W.  653,  9  A.  S.  R.  739, 1  A.  S.  R.  706  and  note. 

769  and  note.  7  A.  S.  R.  832  note;  138  A.  S.  R.  499 

7  Am.  Rep.  706  note;  12  L.R.A.  113  note,  7  L.R.A.  113  note;  15  L.R.A.  347 


19.  Cartwright  v.  Chicago,  etc.,  R.  37  L.R.A.{N.S.)  264  note;  2  Ann,  Cas. 
Co.,  52  Mich.  606,  18  N.  W.  380.  50  677  note. 

Am.  Rep.  274.  1.  Smith  v.  Georgia  Pac.  R.  Co.,  88 

20.  Diggs  V.  Louisville,  etc.,  R.  Co.,  Ala.  538,  7  So.  119,  16  A.  S.  R.  63,  7 
156  Fed.  564,  84  C.  C.  A.  330,  14  L.R.A.  323.  See  infra,  par.  683,  684. 
L.R.A.(N.S.)  1029;  Smith  v.  Georgia 
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(July  of  the  farrier  to  warn  or  prevent  tlie  passenger  from  alighting 
in  a  place  of  danger.^  It  has  been  held  however  that  neither  the 
announcement  of  the  station,  nor  stopping  the  train  before  it  arrives 
at  the  platform,  if  required  by  law  or  usage  to  avoid  collisions  or  acci- 
dents, is  negligence  per  se  in  a  railroad  company  toward  a  passenger 
injured  while  attempting  to  alight.*  Nor  is  an  announcement,  made 
in  accordance  with  statutes,  for  the  purpose  of  advising  in  advance 
what  the  next  station  will  be,  a  notification  that  such  station  has  been 
reached  and  an  invitation  to  alight,  but  according  to  some  authorities 
such  announcement  is  to  be  treated  as  a  statement  that  the  next  sta- 
tion will  be  the  place  named,  and  not  that  the  next  stop  will  be  at  the 
Htation.'  If  a  train  goes  beyond  tiie  station  at  which  it  should  stop, 
it  should  be  either  backed  to  the  station,  or  the  passenger  should  be 
notified  where,  and  how  to  alight,  and  be  warned  of  any  attendant 
dan^r,  and  should  be  given  such  assistance  or  instructions  as  are 
necessary  to  assure  a  safe  return  to  the  station ;  and  where  an  injury 
results  to  the  passenger  so  required  to  alight  at  an  unusual  place,  the 
company  is  liable  in  the  absence  of  fault  on  the  part  of  the  passenger,* 
A  railroad  company  which,  for  purposes  of  its  own,  runs  a  passenger 
train  beyond  a  station  where  passengers  are  to  alight,  into  its  yards, 
is  bound  to  inform  them  of  its  intention  to  return  and  give  them  an 
opportunity  to  alight  at  the  station,  and  is  liable  for  ail  damages  proxi- 
mately caused  to  them  by  its  failure  so  to  do.*  These  general  prin- 
ciples apply  as  well  to  the  carrying  of  passengers  by  freight  as  by 
passenger  trains,  subject  only  to  such  modifications  as  are  made  neoes- 
siiry  by  the  nature  of  the  business  in  which  freight  trains  may  be 
engaged.'  Where  a  freight  train  is  accustomed  to  discharge  its  passen- 
gers at  some  place  other  than  Uie  platform,  or  when  it  U  impracti- 
cable for  it  to  reach  the  platform  with  its  caboose  or  other  car  in  which 
its  passengers  are  carried,  it  may  require  passengers  to  leave  its  train 
at  some  other  appropriate  and  convenient  place  not  connected  with 
the  platform.  In  such  an  event,  however,  pas.sengers  are  entitled  to  re- 

2.  Poole  V.  Consotidated  St.  R.  Co.,  451,  1  L.R.A.  157;  Memphis,  etc.,  B. 
100  Mich.  379,  59  N.  W-  390,  25  L.R.A.  Co.  v.  Whitfield,  44  MiM.  466,  7  Am. 
744;  Otto  V.  Chicago,  etc.,  R.  Co.,  87  Rep.  699. 

Neb.  503, 127  N.  W.  857,  138  A.  S.  R.     50  Am.  Rep.  281  note. 

496,  31   L.R.A.(N.S.)   632  and  see      6.  Natchez,  etc.,  R.  Co.  v.  Lambert, 

supra,  par.  591.  .  99  Miss.  310,  54  So.  836,  37  LJI.A. 

3.  Sinifh  V.  Georgia  Pac.  R.  Co.,  88  (N.S.)  264  and  note;  Hemmiagway  v. 
Ala.  5;)8,  7  So.  119,  16  A.  S.  R.  63,  7  Chicago,  etc.,  R.  Co.,  72  Wis.  42,  37 
UR.A.  323;  Mitchell  v.  Chicago,  etc.,  N.  W.  804,  7  A.  S.  R.  823. 

R.  Co.,  51  Mich.  236, 16  N.  W.  388,  47  7.  New  York,  etc.,  R.  Co.  v.  Doanc, 

Am.  Rep.  566.  115  Ind.  435, 17  N.  E.  913,  7  A.  S.  R. 

4.  Diggs  V.  Louisville,  etc.,  R.  Co.,  451,  1  L.R.A.  157  and  note;  MeQee  v. 
156  Fed.  564.  84  C.  C.  A.  330,  14  Missouri  Pac.  R.  Co.,  92  Mo.  208,  4  S. 
L.R.A.(N.S.)  1029.  W.  739,  1  A.  S.  R.  706  and  note. 

5.  New  York,  etc.,  R.  Co.  v,  Doaiie,  7  L.R.A.  112  note. 
115  Ind.  435,  17  N.  E.  913,  7  A.  S.  R. 
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ceive  such  care  and  attention  as  are  necessary  to  enable  them  properly 
to  reach  the  station ;  and  this  is  especially  so  where  the  place  at  which 
they  are  discharged  is  either  inappropriate  or  inconvenient.^  A  street 
railway  which  has  provided  platforms  at  intervals  along  its  private 
right  of  way  for  the  receiving  and  discharging  of  passengers  is  bound 
to  stop  its  cars  at  such  platforms;  and  if  passengers  are  required  to 
alight  at  any  other  point,  the  company  is  liable  for  an  injury  to  them 
resulting  thereby.*  In  the  case,  however,  of  street  railroads  not  having 
regular  stations  for  receiving  and  discharging  passengers,  their  duty 
to  an  alighting  passenger  is  generally  deemed  to  have  been  discharged 
by  exercising  due  care  to  enable  the  passenger  to  alight  with  as  little 
danger  as  practicable.**  If,  however,  the  car  is  stopped,  and  the 
passenger  is  invited  to  alight  at  a  place  more  hazardous  than  that  at 
which  the  car  might  have  been  conveniently  stopped,  the  carrier  is 
negligent."  So  also  the  negligent  conduct  of  a  street  car  conductor 
in  calling  a  street  crossing  before  his  car  arrives  at  the  street  an- 
noimced,  will  render  the  company  liable  for  injuries  sustained  by  a 
passenger  alighting  by  reason  of  such  announcement  at  a  strange  place 
remote  from  his  destination,  at  night  and  during  a  storm.'*  It  also 
h  negligence  for  a  street  car  company,  after  a  passenger  has  signaled 
to  be  put  off  at  a  certain  crossing  on  a  dturk  night,  to  run  past  the 
!<topping  place  and  put  the  passenger  off  at  a  place  where  the  road- 
bed is  ballasted  with  slag,  and  is  very  rough.** 

662.  Failure  to  Warn  Passenger  of  Danger. — Railroad  companies 
are  not  required  to  have  special  agents,  wearing  badges,  to  prevent 
passengers  from  injuring  themselves  by  negligent  acts  in  getting  on 
or  off  railroad  trains,  but  have  a  right  to  assume  that  travelers  can 
take  care  of  themselves  in  traveling  upon  railroads  constructed  with 
proper  care  and  skill,  as  regards  dangers  ordinarily  incident  to  such 
travel.**  On  the  same  principles  street  railway  companies  carrying 
pnssengers  in  ordinary  public  streets  or  highways  are  not  negligent 
in  not  providing  means  for  warning  passengers  about  to  leave  a 
car  of  the  danget  of  colliding  with  or  of  being  run  over  by  other 
vehicles  in  the  street.  The  lisk  of  being  hurt  by  such  vehicles  is 
the  risk  of  the  passenger,  and  not  that  of  the  carrier.  It  is  not  a 
danger  against  which  the  carrier  is  bound  to  protect  the  passenger  or 
to  give  him  warning."    The  duty  imposed  upon  carriers  of  pas- 

8.  New  York,  etc.,  R.  Co.  v.  Doane,      16  L.R.A.(N.S.)  467  note. 

115  Ind.  435, 17  N.  E.  913,  7  A.  S.  R.  12.  Georgia  R.,  etc.,  Co.  v.  McAUis- 
451, 1  L.R.A.  157  and  note.  ter,  126  Ga.  447,  54  S.  E.  957,  7  L.R.A. 

9.  Topp  t?.  United  Rya.  &  Electric  (N.S.)  1177  and  note. 

Co.,  99  Md.  630,  59  Atl.  52,  1  Ann.  13.  Melton  v.  Birmingham  R.,  L.  & 

Cas.  912.  P.  Co.,  153  Ala.  95,  45  So.  151,  16 

10.  See  supra,  par.  652.  L.R.A.(N.S.)  467. 

11.  McGovern  v.  Interurban  R.  Co.,  14.  Detroit,  etc.,  R.  Co.  tf.  Curtis,  23 
136  la.  13,  111  N.  W.  412, 125  A.  S.  R.  Wis.  152,  99  Am.  Dec  141, 

215,  13  L.R.A.(N.S.)  476  and  note.        IS.  Oddy  v.  West  End  St.  R.  Co., 
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sengers  to  exercise  the  highest  degree  of  care  for  tlie  safety  of  their 
pa-'sengers  may,  however,  and  often  does  include  the  duty  of  warn- 
ing such  passengers  against  dangers  not  apparent  to  them,  and 
not  incidental  to  the  journey,  and  instances  frequently  arise  in 
the  case  of  persons  boarding  or  alighting  from  the  carrier's 
vehicle  which  render  such  warning  the  duty  of  tlie  carrier,  and  a 
neglect  to  give  the  same  may  constitute  negligence  on  its  part  render- 
ing it  liable  to  those  injured  by  its  omission.  For  example,  where  a 
stop  is  made  by  a  railroad  train  at  a  dangerous  place  near  the  usual 
station  and  about  the  usual  time  for  stopping,  the  carrier  should  warn 
the  passengers  not  to  leave  the  train,  or  should  apprise  them  of  the 
dangerous  place.**  On  the  other  hand  failure  to  warn  the  passenger 
not  to  alight  is  not  negligence  on  the  part  of  the  carrier  where  the 
stop  is  under  circumstances  which  clearly  cannot  imply  any  invitation 
to  the  passenger  to  alight.'^  In  view  of  the  fact  that,  as  a  general  rule, 
it  is  not  considered  to  be  negligence  per  se  to  alight  from  a  moving 
train,**  it  would  seem  that  no  duty  would  devolve  upon  a  railroad  com- 
pany, in  all  instances,  to  prevent  passengers  from  doing  so.  Such 
a  duty  may  arise,  however,  wher^,  under  particular  circumstances, 
alighting  would  be  obviously  dangerous,  and  the  carrier  has  notice 
that  a  passenger  is  about  to  do  so.*'  Thus,  a  railroad  company  has 
been  held  responsible  for  injury  to  a  passenger  whom  its  conductor 
and  brakeman  permit  to  leave  a  moving  train  in  the  dark,  under  the 
erroneous  impression  that  the  train  has  reached  his  destination  and 
stopj)ed.**  In  the  case  of  children  on  a  railroad  train  or  street  car 
it  may  often  be  the  duty  of  the  carrier's  employee  to  prevent  them 
from  attempting  to  cdight  from  the  car  while  in  motion  under  the 
influence  of  fright  or  excitement,  as  for  instance,  where  they  are 
apparently  being  carried  beyond  their  destination.^  The  question  as 
to  the  carrier's  negligence  under  such  circumstances  is  usually  held 


178  Mass.  341,  59  N.  E.  1026,  86  A.  S. 
R.  482. 

16.  Terre  Haute,  etc.,  R.  Co.  v. 
Buck,  96  Ind.  346,  49  Am.  Rep.  168; 
Otto  V.  Chicago,  etc.,  R.  Co.,  87  Neb. 
503,  127  N.  W.  857,  138  A.  S.  R.  496, 
31  L.R.A.(K.S.)  632.  See  aupra,  par. 
660. 

17.  Illinois  Central  R.  Co.  v.  Green, 
81  III.  19,  25  Am,  Rep.  255;  Ouellette 
tj.  Grand  Trunk  R.  Co.,  106  Me.  153, 
76  Atl.  280, 138  A.  S.  R.  340;  Frost  v. 
Grand  Trunk  R.  Co.,  10  Allen  (Mass.) 
387,  87  Ajn.  Dec.  668;  Oddy  v.  West 
End  St.  R.  Co.,  178  Mass.  341,  59  N. 
E.  1026,  86  A.  S.  B.  482,  and  see  infra, 
par.  683,  684. 


18.  See  infra,  par.  680. 

19.  Hanson  v.  Chicago,  etc.,  R.  Co., 
83  Kan.  553,  112  Pae.  152,  31  L.R.A. 
(N.S.)  624  and  note;  Morris  v.  Illi- 
nois Central  R.  Co.,  127  La.  445,  53  So. 
698,  31  L.R.A.(N.S.)  629. 

20.  Baltimore,  etc.,  R.  Co.  v.  Mullen, 
217  lU.  203,  75  N.  E.  474,  3  Ann.  Cas. 
1015,  2L.B.A.(N.S.)  115. 

1.  Kruger  v.  Omaha,  etc.,  R.  Co.,  80 
Neb.  490, 114  N.  W.  571,  127  A.  S.  B. 
786  and  note,  17  L.R.A.(N.S.)  101; 
Kanbour  v.  Boston,  etc.,  R.  Co.,  77  N. 
H.  33,  86  Atl.  624,  45  L.R.A.(N;S.) 
1188  and  note;  Hemmingway  v.  Chi- 
cago, etc.,  R.  Co.,  72  Wis.  42,  37  N. 
W.  804,  7  A.  S.  R.  623  and  note. 
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to  be  one  for  tlic  jury  *  As  has  been  already  seen  it  is  the  duty  of  a 
street  car  company,  in  stopping  a  car  to  take  on  or  let  off  passengers, 
to  exercise  care  to  select  a  safe  and  suitable  place  for  that  purpose,' 
and,  in  case  it  is  necessary  to  invite  passengers  to  alight  at  a  point 
where  there  is  danger  of  injury,  it  is  the  duty  of  the  street  railway 
company  to  give  such  warning  or  such  assistance,  or  both,  as  may  be 
necessary  to  prevent  injury.*  Thus,  where  there  is  an  usual  depres- 
sion or  other  dangerous  place  in  a  street,  near  the  street-car  track, 
known,  or  which  is  such  as  should  be  known,  to  the  carrier,  and  is 
unknown  to  the  passenger,  or,  because  of  darkness,  he  cannot  see  it, 
the  carrier  is  bound  to  warn  the  passenger  of  the  danger,  or  to  assist 
him  in  safely  alighting,  or  to  stop  the  car  at  a  point  beyond  or  short  of 
the  dangerous  place.*  The  question  of  the  contributory  negligence  of 
a  passenger  in  alighting  at  a  dangerous  place,  in  the  absen(*e  of  any- 
thing implying  an  invitation  from  the  carrier  to  do  so,  or  of  assurance 
that  he  may  alight  in  safety  is  treated  elsewhere  in  this  title  * 

Liability  for  Injuries  to  Pa88€nger»  on  Tracks 

663.  Passengers  Crossing  Tracks  in  Boarding  or  Leaving  Cars^ 

Where  a  carrier  so  operates  its  trains  at  a  station  that  a  pa^^enger  is 
impliedly  invited  to  cross  an  inten^ening  track  in  going  to  or  leaving 
his  train,  he  is  chargeable  only  with  the  exercise  of  reasonable  care 
to  avoid  danger,  and  is  not  necessarily  guilty  of  contributory  negli- 
gence in  failing  to  stop,  look  and  listen  for  an  apiu'oaching  train  be- 
fore crossing  such  track.'  He  has  the  right  to  assume  that  the  coni- 
pany  will  discharge  its  duty  in  making  the  way  safe,  and,  relying  on 
this  assumption,  may  neglect  precautions  that  are  ordinarily  inii«i>cd 

2.  31  L.B.A.(N.S.)  625  note.  108  Pae.        27  L.R.A.(N.S.)  1013; 

3.  See  aupra,  par.  651,  652,  661.  Gaynor  v.  Old  Colony,  etc.,  Ry.  Co., 

4.  9  Ann.  Cas.  855  note.  100  Mass.  208,  97  Am.  Dee.  96;  De 
6.  Denver  City  Tramway  Co.  v.  Kay  v.  Chicago,  etc.,  R.  Co.,  41  Minn. 

HUls,  50  Colo.  328,  116  Pac.  125,  36  178,  43  N.  W.  182, 16  A.  S.  R.  687,  4 

L.R.A.(N.S.)  213.  LJt.A.  632;  Illinois  Central  R.  Co.  v. 

16  LJl.A.(N.S.)  468  note;  32  L.R.A.  Daniels,  96  Miss.  314,  50  So.  721,  27 

(N.S.)  885  note;  1  Ann.  Cas.  917  LJIA.(N.S.)  128  and  note;  Atlantic 

note.  City  R.  Co.  v.  Qoodin,  62  N.  J.  L.  394, 

6.  See  infra,  par.  683,  684.  42  Atl.  333,  72  A.  S.  R.  652,  45  L.R.A. 

7,  Warner  v.  Baltimore,  etc.,  R.  Co.,  671;  Besecker  u.  Delaware,  etc.,  R.  Co., 
168  U,  S.  339,  18  S.  Ct.  68,  42  U.  S.  220  Pa.  St  507,  69  Atl.  1039, 123  A.  S. 
(Ih  ed.)  491;  Chesapeake,  etc.,  R.  Co.  B.  714, 14  Ann.  Cas.  21  and  note;  Orms- 
V.  Kir-,  99  Fed.  251,  40  C.  C.  A.  432,  bee  v.  Boston,  etc,  R.  Corp.,  14  R.  1. 
49  L.K.A.  102;  Chicago,  etc.,  R.  Co.  102, 51  Am.  Rep.  354;  Karr  e.  Milwau- 
V.  Stepp,  164  Fed.  785,  90  C.  C.  A.  kee  L.  &  T.  Co.,  132  Wis.  662, 113  N. 
431,  22  L.B.A.(N.8.)  350;  Dieckmann  W.  62,  122  A.  S.  R.  1017,  13  L.R.A. 
r.  Cl«'  -go,  etc.,  R.  Co.,  145  la.  250,  (N.S.)  283. 

121  N.  W.  676,  139  A.  S.  R.  420  and  3  L.R.A.  683  note;  22  L.R.A.(N.S.) 

note,  31  L.R.A.(N.S.)  338;  Coon  v.  228  note. 
Atchison,  etc.,  R.  Co.,  82  Kan.  311, 
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Upon  a  person.*  When  a  railroad  company  stops  a  passenger  train 
where  other  tracks  are  between  it  and  the  depot  platform,  the  rights 
of  people  having  business  with  such  train,  and  the  duty  of  the  com- 
pany toward  them,  are  the  same  as  if  all  the  intervening  space  between 
the  depot  and  the  train  constituted  the  platform,*  and  it  is  negligence 
on  its  part  to  allow  another  train  to  run  between  the  passenger  train 
and  the  station  at  which  the  passengers  are  being  taken  on  or  dis- 
charged.^** It  is  the  duty  of  a  railway  company  to  stop  its  cars  and  to 
let  them  remain  at  rest  long  enough  for  passengers  to  get  on  and  off 
with  safety,  and  its  servants  in  charge  of  an  approaching  train  must 
govern  their  conduct  accordingly. Accordingly,  if  a  passenger 
alights  by  direction  or  implied  invitation  of  the  carrier  at  a  place 
where,  in  order  to  leave  the  carrier's  premises,  it  is  necessary  to  cross 
the  carrier's  track,  there  is  an  implied  agreement  that  in  using  that 
mode  of  egress  trains  will  not  be  so  operated  as  to  make  the  exit  un- 
necessarily dangerous.'*  In  order,  however,  that  the  rule  just  con- 
sidered shall  apply  it  is  usually  held  that  the  cars  should  be  standing 
at  the  place  appointed  and  designated  by  the  carrier  for  the  exit  or 
entrance  of  pasisengers^*  In  the  case  of  street  car  companies  having 
regular  stations  at  which  the  cars  are  in  the  habit  of  stopping  for 
persons  to  get  on  and  off  the  same  rule  applies  as  in  the  case  of  rail- 
road trains,  and  a  passenger,  while  not  absolved  from  the  duty  of 
exercising  care  for  his  safety,  has  the  right  to  assume  that  tracks  in- 
ter\'ening  between  the  place  where  he  alights  and  the  station  will  be 
kept  safe  while  he  is  crossing,  and  the  mere  fact  that  he  fails  to  look 
and  listen  before  attempting  to  cn^s  such  tracks  does  not,  as  a  matter 


8.  Chesapeake,  etc.,  R.  Co.  v.  King,  Elroy,  76  Kan.  271,  91  Pac.  785,  123 
99  Fed.  251,  40  C.  C.  A.  432,  49  L.R.A.  A.  S.  R.  134,  13  L.R.A.(N.S.)  620; 
102;  Atchison,  etc.,  R.  Co.  v.  Shean,  Philadelphia,  etc.,  R.  Co.  v.  Anderson, 
18  Colo.  368,  33  Pac.  108,  20  L.R.A.  72  Md.  519,  20  Atl.  2,  20  A.  S.  R.  483, 
729  and  note;  Weeks  v.  New  Orleans,  8  L.R.A.  673;  Tubbs  v.  Michigran  Cent. 
,  tc,  R.  Co.,  40  La.  Ann.  800,  5  So.  72,  R.  Co.,  107  Mich.  108,  64  N.  W.  1061, 
8  A.  S.  R.  560;  Philadelphia,  etc.,  R.  61  A.  S.  R.  320;  Besecker  v.  Delaware, 
Co.  V.  Anderson,  72  Md.  519,  20  Atl.  etc.,  R.  Co.,  220  Pa.  St.  507,  69  Atl. 
2,  20  A.  S.  R.,483,  8  L.R.A.  673;  Chi-  1039,  123  A.  S.  R.  714,  14  Ann.  Cas. 
eago,  etc.,  R.  Co.  v.  Sattler,  64  Neb.  21  and  note. 

636,  90  N.  W.  649,  97  A.  S.  R.  666,  3  L.R.A.  684  note;  31  L.R.A.(N.S.) 

57  L.R.A.  890;  Paisons  v.  New  York  338  note. 

Cent.,  etc.,  R.  Co.,  113  N.  Y.  355,  21  N.  11.  Weber  t;.  Kansas  City  Cable  Ry. 

E.  145,  10  A.  S.  R  450,  3  UR.A.  683;  Co.,  100  Mo.  194,  12  8.  W.  804, 13  S. 

Betts  V.  Lehigh  Valley  R.  Co.,  191  Pa.  W.  587,  18  A.  S.  R.  541,  7  hMJi. 

St.  575,  43  Atl.  362,  45  L.R.A.  261.  819. 

50  Am.  Rep.  278  note.  12.  Chesapeako.  etc.,  R.  Co.  v.  King. 

9.  Atchison,  etc.,  R.  Co.  v.  McElroy,  99  Fed.  251,  ('.  C.  A.  432,  49 
76  Kan.  271,  91  Pac.  785, 123  A.  S.  R.  LJI.A.  102. 

134,  13  UR.A.  620  and  note.  13.  De  Kay  r.  t;iiieago,  etc.,  R.  Co., 

10.  Atchison,  etc.,  R.  Co.  v.  Hollo-  41  Minn.  178,  43  N.  W.  182,  16  A.  S. 
way,  71  Kan.  1,  80  Pac.  31,  114  A.  8.  R.  687,  4  L.R-\.  632. 

R.  462;  Atchison,  etc.,  R.  Co.  v.  Mc- 

1253 


Digitized  by 


f  663 


GABBIERS 


4  R.  C.  L 


of  law,  constitute  contributory  negligence.'*  So,  where  an  interurban 
railway  company  maintains  a  device  between  its  parallel  braclra  to 
enable  passengers  to  signal  approaching  cars  at  night,  a  prospective 
passenger  is  thereby  invited  to  cross  and  recross  the  intervening  track, 
to  make  signals,  and  can  be  charged  only  with  reasonable  care  in  so 
doing.  He  is  not  necessarily  negligent  in  failing  to  look  and  listen 
before  crossing.**  Where  street  car  companies  receive  or  discharge 
passengers  not  at  a  regular  station  but  on  a  public  street  or  highway, 
as  has  been  seen  it  is  the  general  rule  that  after  a  passenger  on  a 
street  car  has  safely  alighted  on  the  street  the  relation  of  carrier  and 
passenger  terminates.'*  Where,  however,  a  street  railroad  is  operating 
other  lines  and  cars  than  that  on  which  the  passenger  has  ridden,  it 
is,  of  courae,  its  duty  to  exercise  a  high  degree  of  care  to  avoid  injuring 
him  by  them  or  any  of  them,  and  until  he  has  passed  those  probable 
dangers  he  may  still  be  regarded,  for  the  purposes  of  his  protection, 
as  a  passenger and  tlie  autliorities  fully  recognize  the  rule  that 
exceptional  caution  should  be  used  by  the  persons  in  charge  of  a  car 
which  is  approaching  another  car  on  the  opposite  track  from  which 
passengers  are  being  or  have  just  been  discharged,*^  or  where  per- 
sons are  standing  between  the  tracks  waiting  to  board  such  other  car, 
in  accordance  with  a  practice  known  to  and  sanctioned  by  the  com- 
pany.** When  a  street  railway  company  operating  a  double-track 
road  discharges  a  passenger  at  a  street  crossing,  having  reason  to  know 
that  such  passenger,  in  order  to  reach  his  destination,  must  cross  its 
tracks,  it  is  the  duty  of  such  company  to  regard  the  rights  of  the  pas- 
senger while  on  the  crossing,  and  so  to  control  the  speed  of  cars  on  its 
tracks,  and  give  such  warning  of  their  approach,  as  will  reasonably 
protect  the  passenger  from  injury.  Omission  of  such  duty  is  negli- 
gence, and  a  person  injured  by  reason  tiiereof  may  maintain  an  action 
against  the  company  for  damages  unless  prevented  by  his  own  negli- 
gence contributing  to  the  injury.*" 

14.  Binningham  R.,  etc.,   Co.  v.  Paul  City  R.  Co.,  107  Minn.  326,  120 

Landrutn,  153  Ala.  192,  45  So.  198,  N.  W.  382,  21  L.R.A.(N.S.)  887; 

127  A.  S.  R.  25;  aud  see  Chattanooga  Stewart  v,  Omaha,  etc.,  St.  R.  Co.,  88 

Electric  R.  Co.  v.  Boddy,  105  Tenn.  Neb.  209,  129  N.  W.  4^,  Ann.  Gas. 

666,  58  S.  W.  646,  51  L3.A.  885.  1912B  861  and  note. 

16.  Karr  v.  Milwaukee  Light,  etc.,  4  L.RJL.(N.S.)  729  note;  21  LJt.A. 

Co.,  132  Wis.  662, 1X3  N.  W.  62,  122  (N.S.)  887  note. 

A.  S.  R.  1017,  13  L.R.A.(N.S.)  283  19.  Chnnn  v.  City,  etc.,  Ry.  Co.  of 

and  note.  Washington,  207  U.  S.  302,  28  S.  Ct 

22  LJl.A.(N.S.)  228  note.  63,  52  U.  S.  (L.  ed.)  219. 

16.  See  Bupra,  par.  498.  20.  Evansville  St.  R.  Co.  v.  Gentry, 

17.  104  A.  S.  R.  589  note.  1^7  Ind.  408,  44  N.  £.  311,  62  A.  S.  R. 

18.  Chicago  City  Ry.  Co.  v.  Robin-  421,  37  L.R.A.  378;  Cincinnati  SC.  Rv. 
son,  127  HI.  9, 18  N.  E.  772, 11  A.  S.  Co.  v.  SneU,  54  Ohio  St.  197,  43  N.  E. 
R.  87,  4  L.R.A.  126;  Walker  v.  St.  207,  32  TUIJI.  276;  Smith  v.  Union 
Paul  City  R.  Co.,  81  Minn.  404,  84  N.  Trunk  Uu?,  18  Wash.  3ol,  51  Pae. 
W.  222,  51  L.R.A.  632;  Bremer  v.  St.  400,  45  L.R.A  169. 
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664.  PasMngers  Falling  from  Train  or  Straying  on  Tracks — 

The  question  as  to  the  duty  of  a  carrier  to  a  passenger  who  has  fallen 
from  the  train  is  not  affected  by  whether  the  fall  was  due  to  the  neg- 
ligence of  the  carrier  or  of  the  passenger,  or  to  the  concurring  negli- 
gence of  both  parties,  although  the  facts  in  that  respect  may  have  an 
important  bearing  on  the  ultimate  question  of  the  liability  of  the 
carrier,  assuming  that  no  breach  of  duty  on  its  part  after  the  passenger 
had  fallen  from  the  train  has  been  established.^  The  generally  ac- 
cepted rule  appears  to  be  that,  if  the  employees  of  the  carrier  know, 
or  under  the  circumstances  ought  to  know,  that  a  passenger  has  fallen 
from  the  train,  and  is  likely  to  be  in  a  dazed  or  helpless  condition 
on  the  track,  they  are  bound  to  take  such  steps  for  his  protection  as  are 
within  their  power  consistently  with  the  safe  operation  of  the  road  and 
the  protection  of  the  lives  of  other  passengers  and  employees.  Under 
some  circumstances  this  duty  may  involve  stopping  the  train  from 
which  the  passenger  has  fallen,  and  removing  him  to  a  place  of  safety ; 
and  under  other  circumstances  may  be  satisfied  by  giving  due  warning 
of  his  possible  presence  on  the  track  to  persons  in  charge  of  following 
trains,  or  taking  other  steps  suitable  to  the  occadon.'  The  circum- 
stances may  be  such  that  the  former  precaution  cannot  be  observed 
without  unduly  endangering  traftic,  and  the  burden  of  negativing 
such  circumstances  seems  to  be  upon  the  person  injured.*  Even 
assuming  that  the  carrier  was  not  originally  guilty  of  negligence  con- 
tributing to  the  passenger's  fall  from  the  train,  or  that  his  own  negli- 
gence contributed  to  that  fall,  and  that  the  circumstances  were  such 
that  the  employees  were  not  charged  with  notice  that  he  had  fallen, 
or  it  was  impossible  to  observe  the  precautions  already  referred  to,  or 
any  other  reasonable  precautions  for  his  safety,  it  is,  of  course,  possible 
under  some  circumstances  that  the  carrier  may  be  held  responsible 
by  reason  of  tiie  negligence  of  the  employees  in  charge  of  a  train  by 
which  the  passenger  is  struck.  In  that  connection  the  question  as  to 
the  duty  to  keep  a  lookout,  and  to  act  upon  the  appearance  of  danger, 
may  be  relevant.  So,  assuming  that  the  passenger  was  originally 
guilty  of  negligence  in  falling  from  the  train,  the  question  as  to  tlie 
applicability  of  the  doctrine  of  last  clear  chance  may  be  presented.* 
It  has  been  held,  however,  that  a  railroad  company  which  properly 
ejects  a  drunken  passenger  from  its  cais  is  not  required  to  take  pre- 

1.  27  L.R.A.(N.S.)  768  note.  49  Ohio  St.  230,  31  N.  E.  282,  16 

2.  Cincinnati,  etc.,  R.  Co.  v.  Cooper,  L.R.A.  674;  Briee  r.  Soathem  By.,  85 
120  Ind.  469,  22  N.  E.  340, 16  A.  S.  R.  S.  C.  216,  67  S.  E.  243,  27  L.R.A. 
334,  6  L.R.A.  241;  Reed  t?.  Louisville,  (N.S.)  768  and  note. 

etc.,  R.  Co.,  104  Ky.  603,  47  S.  W.  591,      3.  Reed  v!  Louisville,  etc.,  R.  Co., 
48  S.  W.  416,  44  L.R.A.  823;  Chesa-  104  Ky.  603,  47  S.  W.  591,  48  S.  W. 
peake,  etc.,  R.  Co.  v.  Saulsberry,  112  416,  44  L.R.A.  823. 
Ky.  915,  66  S.  W.  1051,  56  L.R.A.      27  L.R.A.(N.S.)  769  note. 
580;  Cincinnati,  etc.,  R.  Co.  v.  Kassen,     4.  27  LJl.A.(N.S.)  769  note. 
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caution  to  prevent  such  passenger,  when  left  in  a  place  of  safety,  from 
afterwards  wandering  upon  the  track,*  nor  is  the  company  under  obli- 
gation to  stop  its  train  to  ascertain  the  extent  of  his  injuries  in  casse 
he  falU  in  attempting  to  pursue  and  re-enter  the  train.' 

5.  Bageard  v.  Consolidated  Traetion  6.  Chesapeake,  etc.,  R.  Co.  v.  Sacls- 

Co.,  64  N.  J.  L.  316,  45  Ad.  620,  81  berry,  112  Ky.  915,  66  S.  W.  1051, 

A.  S.  R.  498,  49  L.Rj\..  424.  56  L.R.A.  580. 

8  L.R.A.(N.S.)  298  note. 

(CARRIERS  is  concluded  in  Vol  5.) 
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BULLS   OF  I.AI>INa—  ] 

Acceptance  by  consignor,  7-12 
Ambiguities  explained  by  parol  evi- 
dence, 23 
Assent  to  bill  of  lading,  6-8 
Bona  fide  purchasers,  35-38 
Carrier  estopped  to  deny  recitals, 
25-28 

Character  of  instrument  — 
Negotiability,  28-35 

Receipt  and  contract,  12 

Clean  bill  of  lading,  4 

Conclusiveness  of  acceptance,  10 

Conditions  assented  to  by  accept- 
ance, 9 

Connecting  carriers,  ratification  of 
bill  of  lading,  6 

Consignor  — 
Acceptance  of  bill  of  lading,  7-12 
Assent  shown  by  acceptance,  6 
Effect  of  signing  bill  of  lading,  6 
Necessity  for  acceptance,  7 

Constmetion,  12-16 

Contents,  5 

Contracts  — 

Effect  of  accepting  bill  of  lading, 
10 

Effect  of  bill  of  lading,  3,  12 

Necessity  of  writing,  11 

Parol  evidence  to  vary  stipula- ' 
tions  in  bill,  19-25 
Custom,  see  infra,  Usages  and  <-03- 

toms  I 
Definition,  3  ! 
Delivery  of  goods  provided  for,  10  | 
Description  of  goods,  14  i 
Draft  attached  to  bill  —  i 

Effect,  33 

Presentment  for  acceptanre,  Hi 

125; 


ILLS  OF  LADING  —  conHrtHtfd 
Duplicate  execution,  6 
Effect  of  acceptance,  10-12 
Estoppel  of  carrier  to  deny  reoitak, 

25-28 
Evidence  — 

Acceptance  of  bill  of  lading,  8 

Parol  to  vary  or  contradict  bill 
of  lading,  17-25 

Presumption  of  acceptance,  11 
Execution,  6 
Form,  5 

Fraud,  proof  of,  23 

Implied  obligations  as  affected  by 

parol  evidence,  21-23 
Indorsement  for  transfer,  30-32 
Inference  of  acceptance,  9 
Interpretation,  12-16 
Issuance,  4 

Kinds  of  bills  of  lading,  4 
Lost  bill  of  lading,  37 
Negotiability,  4,  28-35 
Operation,  12-16 
Oral  shipping  contracts,  4-20 
Order  bill  of  lading,  4 
Ownership  as  shown  by  recitals,  15 
Parol  evidence  to  explain  bill  of 

lading,  17-25 
Parties,  6 

Possession  as  evidence  Of  accept- 
ance, 11 
Presumption  of  acceptance,  11 
Quantity  of  goods  recited,  14,  27 
Receipt  — 

Effect  of  bill  of  lading,  3,  12,  17- 

19,  25-28 
Parol  evidence  to  vary  receipt 
clause,  17-19 
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BILLS  OP  LADmQ  —  continued 
Recitals  — 

Estoppel  of  carrier  to  deny,  25-28 

Value  and  quantity,  14 
Requisites  of  bill  of  lading,  5-12 
Shipper,  see  supra,  Con8ig:nor 
Shipping  receipt,  3 
Signature  — 

Effect  of  signing  by  consignor,  8 

Master  of  vessd  or  other  agent 
of  carrier,  6 

Signing  by  consignor,  6 
Statements  as  to  ownership,  15 
Statement  as  to  value  and  qoantitji 

14 

Stipnlations  as  affeeted  by  parol 

evidence,  19-24 
Stolen  bill  of  lading,  37 
Straight  bill  of  lading,  4 , 
Successive  transfers,  38 
Through  bill  of  lading,  4 
Title  to  goods  affeeted  by  transfer, 

32 

Transfer  to  bona  fide  purchasers, 

35-38  ■ 
Transferability,  28-35 
Triplicate  execution,  6 
Usages  and  customs  established  by 

parol  evidence,  24 
Validity  of  bills  of  lading,  5-12 
Value  of  ^oods  recited,  14 
Verbal  shipping  contracts,  4r-20 

BLASPHEBCT  AND  PROFANITT  — 

Blasphemy  defined,  39 
Constitutionality  of  statutes,  42 
Definitions  — 

Blasphemy,  39 

Profanity,  40 
Elements  of  offense,  40 
Evidence,  42 
Indictment,  42 
Nature  of  offense,  40 
PrDfonit7  defined,  40 
Punishment,  41 
Reviling  retigion,  40 
Statutory  provisions,  41-42  ' 

BONDS  — 

Accrual  of  right  of  action,  63 
Acknowledgment,  48 
Actions,  63-69 
Act  of  God,  63 

Administrator  as  liable  on  intestate's 

bond,  59 
Assig^nment,  59-61 


BONDS  —  continued 
Attestation,  48 
Conditional  delivery,  49 
Conditions  — 

Performance,  61-63 

Statutory  provisions,  54 
Consideration,  51-55 
Construction  and  operation,  56-59 
Damages  for  breach,  68,  69 
Defenses  against  assignees,  60 
Definition,  47 
Delivery,  48-50 
Demand  before  action,  64 
Duress,  53 

Equities  against  assignees,  60 
Escrows,  49 

Execution  and  delivery,  47-50 
Executors  as  liable  on  testator's 

bond,  59 
False  representations,  52 
Formal  requisites  and  validity,  50- 

56 

Fraud  in  procurement,  52 

Heir  as  liable  on  ancestor's  bond,  59 

Illegal  consideration,  52,  55 

Impossibility  of  performance,  63 

Intention  of  parties,  56 

Joinder  of  obligees  in  action,  65 

Joint  and  several  bonds,  58 

Judgment,  68-69 

Liability  of  obligor,  56 

Nature  of  bonds,  47 

Negotiability,  59 

Obligee  as  essential  party,  60 

Obligor — 

Essential  party,  50 

Measure  and  character  of  liiAil- 
ity,  56 
Ofiicial  bonds,  53 
Operation,  56-59 
Parties  to  bonds,  50,  56 
Parties  to  actions,  64 
Penalty,  68,  69 
Place  of  performance,  '62 
Pleading,  65-67 

Recitals  in  bond  as  evidence,  67 

Requisites,  50-56 
Seal,  47 

Several  bonds,  58 
Signature,  necessity  of,  47 
Statutory  bonds,  53 
Subscribing  witnesses,  48 
Tender  and  refusal,  62 
Transfer,  59-61 

Unconstitutionality  of  statute,  55 
Undue  influence,  53 
Validity,  50-56 
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BOUNDARIES  — 

AcoretioQ  as  afFeoting  boandarieE,  88 
Acquieseenee  in  boondary  lines,  128- 
130 

Adjoining  lands  as  boundaries,  110 
Adverse    possession    as  affecting 

bonndanes,  127 
Agreements  as  to  bonndaries,  126- 

130 

Alleys  as  bonndaries,  81 
Apportitnunent  of  flats,  91,  115 
Artificial  waterconzses  as  bounda- 
ries 89 

Avulsion  as  affecting  bonndaries,  88 
Buildings  as  monuments,  105 
Calls,  control  of,  106-111 
Canals  as  bonndaries,  89 
Civil  law  role  as  to  navigability  of 

waters,  82 
Conflict  of  calls,  106 
Conflict  of  laws  as  to  boundaries  on 

waters,  82 
Control  of  eaUs,  106-111 
Conrse  and  distance  — 

Control  of  marked  lines  and  es- 
tablished comers,  107 

Measurement  of  distance,  113 

Value  in  fixing  boundary,  108 
Declarations  as  to  bonndaries,  122- 

124 

Deficiency  in  land  survey,  114 
Description  of  bonndaries,  100-115 
Deviation  of  compass  in  mnning  of 

lines,  112 
Ejectment  to  establish  bonndaries, 

75 

Equity   jurisdiction   in  boundary 
cases,  74 

Established  comers  as  controlling 
course  and  distance,  107 

Establishment  of  boundaries,  juris- 
diction, 74 

Estoppel  as  to  bonndaries,  131 

Evidence  — 
Establishment  of  bonndaries,  116- 
125 

Explaining  description  in  deed, 
111 

Location  of  monuments,  102 
Fences  as  evidence  of  agreements, 
129 

Field  notes — 
Evidence  of  bonndaries,  116 
Landmarks  as  eontn^Ksf  Cild 
notes,  107 

Flats  as  bonndaries,  89-93 


BOUNDARIES  —  conUmud 
Fraud,  etc.,  as  essential  to  equity 

jurisdiction,  75 
(Government  surveys  as  evidence  of 

bonndaries,  116 
High  water  mark  as  boundary  or 

monument,  83,  89,  104 
Highways — 

Effect  as  bonndaries,  78-80 

Effect  as  monuments,  102 

Ownership  of  soil,  78 
Houses  as  monuments,  105 
Intention  — 

Bonndaries  on  land  on  highway, 
78 

Boundaries     on  non-navigaUe 
rivers,  86 
Islands  in  stream  between  adjoin- 
ing owners,  92 
Jurisdiction  in  boundary  cases,  74 
Lakes  and  ponds  as  boundaries,  93- 
97 

landmarks  as  controlling  course  and 

distance,  107 
Lines,  running  of,  112-115 
Location  of  boundaries  by  surveyors, 

77 

Low  water  mark  as  boundary  or 

monument,  83^  89,  104 
Magnetic  deviation  in  running  of 

lines,  112 
Maps  as  evidence  of  boundaries, 

118-121 

Marked  lines  as  controlling  course 

and  distance,  107 
Meandered  lines  as  boundaries,  97- 

100 

Measurement  of  distances,  113 
Mill  race  as  boundary,  89 
Misconduct,  etc.,  as  essential  to 

equity  jurisdiction,  75 
Monuments  as  fixing  boundaries, 

100-106 

Natural  objects  as  fixing  bounda- 
ries, 100-106 

Navigable  waters  as  boundaries,  82- 
84 

Negligence  of  surveyors,  77 
New  trials  in  boundary  cases,  76-77 
Parol  evidence  to  establish  bounda- 
ries, 121-125 
Plats  as  evidence  of  boundaries,  118- 
121 

Ponds  as  boundaries,  96 
Presumptions  — 

Boundaries  of  land  on  non-naviga- 
ble river,  86-88 
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BOUNDARIES  —  continued 

Presumptions  —  continHed 

Middle  of  highway  as  boundary, 

78-80 
Running  of  lines,  112 

Private  ways  as  boundaries,  81 

Province  of  court  and  jury,  76 

Quantity  as  descriptive  of  bound- 
ary, 109 

Questions  of  law  and  fact,  76 

Rejection  of  calls,  110 

Remedies  to  establish  boundaries, 
74-77 

Representations  as  to  boundaries, 
131 

Reputation  as  to  boundaries,  124 
Res  judicata  in  boundary  cases,  77 
Running  of  lines,  132-115 
Seashore  as  boundary,  89-93 
Shifting  of  boundaries  through  ac- 
cretion, 88 
Stakes  as  monuments,  105 
Statute   of   frauds    as  governing 

agreements,  126 
Streams  as  monuments,  102 
Streets  as  monuments,  102 
Summary    remedies    to  establish 

boundaries,  74 
Surplus  in  land  suney,  114 
Surveyor's  liabilitv  f or '  n^Ugenee, 
77 

Surveys  as  evidence  of  boundaries, 

116-118 
Trees  as  monuments,  105 
Unfairness,   etc.,   as    essential  to 

equity  jurisdiction,  75 
Upland  as  including  flats,  90 
Watercourses  as  boundaries,  81-100 
Waters  as  monuments,  102 

BOUNTIES  — 

Actions  for  bounties,  140 
Animals,  bounty  for  destroying,  138 
Appropriations  to  pay  bounties,  140 
Claims  for  bounties,  139-141 
Contract  created  by  offer  of  bounty, 
139 

Definition,  133 
Distinctions  — 

Gratuities,  13:1 

Pensions,  134 

Rewards,  134 

Salary,  139 
Exemption  from  taxation  as  bounty, 

139 


BOUNTIES  —  continued 
(General  welfare  snbserved  by  boun- 
ty, 134 

Gratuities  distinguished,  133-134 
Industries  encouraged  by  bounties, 
137 

Interpretation  of  bounty  acts,  139 
Manufacturers  encouraged  by  boun- 
ties, 137 
Military  bounties,  135-137 
Municipal  grants  of  bounties,  135 
Noxious  animals,  138 
Payment  of  bounties,  139-141 
Pension  distinguished,  134 
Persons  entitled  to  bounties,  139 
Planting  trees,  138 
Power  to  grant  bounty,  134 
Prize  money  superseded  by  bounties, 
137 

Public  service  as  essential  to  boun- 
ty, 133 

Recovery  of  bounties,  140 

Rewards  distinguished,  134 

Salary  distinguished,  139 

Soldier's  bounties,  135-137 

State's  power  to  grant  bounty,  134 

Sugar  bounties,  137, 138 

Taxation  — 
Exemption  as  bounty,  139 
Providing  for  payment  of  boun- 
ties, 135,  130 

Tree  planting  bounties,  138 

Validity,  134 

Withdrawal  of  offer  of  bounty,  139 

BREACH  OF  PROinSE  OF  KAR- 
RIAGE  — 

Abatement  of  action,  154 

Accrual  of  right  of  action,  151-154 

Actions  — 
Accrual  of  right,  151-154 
Deceit  as  ground  of  action,  147 
Form,  155 

Nature  as  tort  or  contract,  155 
Right  to  maintain,  143 

Admissions  to  prove  promise  to 
marry,  169 

Age  as  affecting  time  of  perform- 
ance, 147 

Aggravation  of  damages,  157—161 

Answer,  165 

Arrest  in  breach  of  promise  cases, 
154 

Attachment  in  breach  of  promise 
cases,  154 
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BREACH  OF  PROMISE  OF  MAR- 
RIAGE —  cowWnwd 
Breach  — 

Circumstantial  evidence,  171 
What  constitutes,  146,  153,  154 
Capacity  of  parties,  144 
Ceremonial  marriage  as  part  of  per- 
formance, 149 
Character  — 
Attack  on  character  as  ^grava- 

tion  of  damages,  160 
Proof  in  mitigmtion  of  damages, 
173 

Circumstantial  evidenee  to  prove 

breach,  171 
Common-law  right  of  action,  143 
Communicating  disease  as  ag^^va- 

tion  of  damages,  158 
Compensatory  damages,  156 
Complaint,  162-165 
Concealment  of  facts  as  vitiating 

promise,  150 
Conditional  promise  to  marry,  148 
Conduct  as  evidoiee  of  promise  to 

marry,  169 
Consideration  of  promiae  to  marry, 

144 

Contract,  requisites  and  validify  of, 

143-151 
Damages  — 

Amount  recoverable,  155-162 

Pleading  damages,  163 
Death   of   defendant   as  affecting 

measure  of  damages,  158 
Deceit  as  basis  of  action,  147 
Declarations  as  evidenee  of  promise 

to  marry,  169 
Defenses,  165-168 
Demand  for  performance,  153 
Disappnititment  as  element  of  dam- 
age, 156 
Disease  — 

Defense  to  action,  166 

Ground  for  postponing  marriage, 
149 

Mitigation  of  damages,  161 
Disgrace  as  element  of  damage,  157 
Distinction    between    promise  to 

marry  and  other  contracts,  152 
Duress  as  vitiating  promise,  150 
Evidence,  169-175 
Exemplary  damages,  157 
Financial  condition  as  affecting  time 

of  performance,  147 
Form  of  action  ^  155 
Form  of  promise,  145 


BREACH  OF  PROMISE  OF  MAR- 
RIAGE —  «oiitmti«(f 
Fraud  — 

Basis  of  action,  147 
Effect  as  vitiating  promise,  150 
Ground  for  arrest,  154 
Ground  for  punitive  damages,  158 
Necessity  of  pleading  as  defense, 
165 

Humiliation  as  donent  of  damage, 

157 

Illicit  intereoorse  as  affecting  prom- 
ise, 145 

Illness  as  ground  for  postponing 

marriage,  149 
Immoral  consideration  for  promise, 

145 

Impediment  as  defense,  166 
Impossibility  of  performance,  146 
Impotence  as  defense,  167 
lofiEint's  liability  for  breach  of  prom- 
ise, 144,  165 
Injury  to  health  as  element  of  dam- 
age, 156 
Insanity  as  defense,  167 
Letters  to  prove  promise,  169 
Libelous  defense  as  a^ravation  of 

damages,  160 
Loss  of  reputation  as  element  of 

damage,  157 
Malice  as  ground  for  punitive  dam- 
ages, 158 
Manner  of  performance,  148 
Married  person's  promise  to  marrv. 
145 

Mental  suffering  as  element  of  dam- 
age, 157 
Mitigation  of  damages,  161,  173 
Money  value  of  marriage,  164 
Mortification  as  element  of  damage, 
157 

Motive  as  element  of  punitive  dam- 
ages, 158 

Mutual  promises,  169 

Nature  of  action,  143-151 

Offer  and  acceptance,  145 

Offer  to  marry  — 

Necessity  to  put  other  party  in 

default,  153 
Offer  after  breach  as  defense,  167 
Offer  after  breach  as  mitigation  of 
damages,  162 

Opinion  evidenee,  171 

Oppression  as  ground  for  punitive 
damages,  158 

Parlies  to  contract,  144 
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BREACH  OF  PROMISE  OF  MAR- 
RIAGE —  continued 
Pecuniary  eiicaiiiBtaiices  of  parties 

Admissibility  of  evidence,  174 
Effect  as  to  time  of  performance, 
147 

Physical  condition  as  defense,  165 
Place  of  performance,  148 
Pleading,  16^166 

Postponement  of  performance,  149 

Premature  suit,  152 

Promise  to  marry  — 
Evidence,  169 
Mutuality,  144 

Punitive  damages,  157 

Religions  ceremony  as  part  of  con- 
tract, 149 

Reputation  as  ^eeted  by  breadi  of 
promise,  157 

Requisites  and  validity  of  contract, 
143-151 

Revival  of  action,  154 

Right  of  action,  143 

Seduction  — 
A^;ravation  of  damages,  159 
Effect  as  to  promise  to  marry,  145 
Necessity  of  pleading  seduction 
under  promise  of  marriage,  164 

Sickness  as  ground  for  postponing 
marriage,  149 

Slanderous  defense  as  aggravation 
of  damages,  160 

Statute  of  frauds  as  affecting  prom- 
ise to  marry,  151 

Time  of  performance,  147 

Unchastity  — 
Defense  to  action,  168 
Evidence,  171-173 
Mitigation  of  damages,  173 

Vindictive  damages,  157 

BRDEBT  — 

Accomplices,  191 

Acts  influenced  by  bribe,  183 

A<Ministrative  offloers  as  subjects 
of  bribery,  183 

Admissions  and  declarations,  190 

Agreements  involving  bribery,  180 

Attempts  to  bribe,  180 

Conduct  influenced  by  bribe,  183 

Confessions,  190 

Conspiracy  to  bribe,  191 

Corpus  ddieti,  181 

De  facto  officers  as  subjects  of  bri- 
bery, 185 

Defenses,  188,  189 


BRIBERY  —  continued 
Definition,  177 

Detection  of  criminal  practioefl,  189 

Elements  of  offense,  178-182 

Entrapping  suspected  persons,  189 

Evidmoe,  189-191 

Ezeentive  officers  as  subjects  of  bri- 
bery, 183 

Felony  or  misdemeanor,  178 

Qist  of  offense,  178 

Grade  of  offense,  178 

Bistory,  177 

Ignorance  as  defense,  188 

Indictments,  185-188 

Infancy  as  defense,  188,  189 

Informations,  185-188 

Intent  as  element  of  crime,  178 

Joint  indictments,  188 

Judicial  offieers  as  subjects  of  bri- 
bery, 182  ; 

Jurors  as  subjects  of  bribery,  182 

Ministerial  officers  as  subjects  of 
bribery,  183  : 

Misapprehension  as  to  law  as  de- 
fenae,  188 

Misdemeanor  or  felony,  17S 

Nature  of  offense,  178-182 

Offer  as  constitntii^  offense,  181 

Official  character  of  person  bribed, 
181 

Payment  of  bribe  as  affecting  enm-. 

inality,  189 
Person  bribed,  181-185 
Perverting  justice  as  gist  of  c^eiise, 

178 

Proof  of  other  erimes,  191 
Purpose  of  bribe,  179 
Soliciting  bribes,  181 
Time  of  payment  as  affert'-ig  crim- 
inality, 189 
Value  as  element  of  offense,  l79 

BRIDGES  - 

Abutment  as  part  of  bri^e,  194 
Abutting  owners  — 

Access,  light  and  air  obsfmcted  by 

bridge,  196, 199 
Liability  of  municipality  for  erec- 
tion of  bridge,  198 
Acceptance  of  bridge  implied  from 

conduct,  221 
Actions  — 
Liability  for  injuries  caused  by 

defective  bridges,  238 
Loss  of  tcHs  for  constmction  of 
competing  bridge,  207,  210 
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BRIDQES  — continued 

Adjoining  landowners,  see  aupra, 

Abutting  owners 
Approach  as  part  of  bridge,  194 
Authority  to  construct  bridges  — 

Generally,  195 

Toll  bridges,  205 
Antomobiles  as  liable  for  toUs,  207 
Barriers  to  protect  travelers,  217 
Bicycles  — 

Liability  for  tolls,  207 

Right  to  use  bridges,  204 
Buildings   interfering   with  draw- 
bridge, 213 
Canal  owners  as  liable  for  defective 

bridges,  228 
Cere  in  construction  of  bridge,  208 
Children    injured    by  insufficient 

guard  on  bridge,  219 
Competing  brid^,  210,  211 
Commutation  of  tolls,  207 
Construction  of  bridges,  200-204 
Contractor's  liability  for  defective 

bridge,  222 
Contracts  to  construct  bridges,  202 
Contributory  negligence  — 

Children,  219 

Injuries    caused    by  defective 
bridge,  213-215 
Corporations  authorized  to  construct 

bridges,  201 
Counties  — 
Damage  to  property  by  erection 

of  county  bridge,  199 
Liability  for  defective  bridges, 
224r-227 
Damages  — 

Improper    construetioii    of  toll 

bridge,  208 
Injury  caused  by  defective  bridge, 
211 

Dedication  as  affecting  liability  for 
defective  Imdge,  221 

Defective  bridges  — 
C<mtribiitory  negligence,  213-215 
Liability  for  injuries,  221-239 

Defenses  in  action  for  injuries,  238 

Definition,  193 

Delegation  of  authority  to  construct 

bridges,  196,  200 
Discrimination  as  to  use  of  toll 

bridges,  208 
Drawbridges  — 

Building  interfering  with  opera- 
tion, 213 


BRIDGES  —  continued 
Drawbridges  —  oontimted 
Liability  of  owners,  231 
Regulation,  204 
Duty  to  construct  bridges,  202 
Eminent  domain  — 

Exercise  by  foreign  corporation, 
200-201 

Measure  of  damages  for  injury  to 
bridge,  206 
Estoppel  to  deny  public  character 

of  bridge,  220 
Expenditures  for  erection  of  bridges, 

203 

Expert  and  opinion  evidence  as  to 

sufficiency  of  bridge,  218 
Extraordinary  use  of  bridge,  211 
Ferries  injured  by  ecmstraction  of 

bridge,  205 
Floods  caused  by  bridges,  237 
Foreign  corporations  authorised  to 
maintain  condemnation  proceed- 
ings, 200,  201 
Guard  rails  — 

Duty  to  maintain,  217 
Part  of  bridge,  194 
Highways,  bridge  as  part  of,  105 
Implied  acceptance  of  bridge,  221 
Indictment  for  failure  to  repair,  225 
Injunction  against  competing  bridge, 
211 

Interference  by  riparian  owners,  212 

Interstate  bridges,  197 

Legislative  authority  to  eonstraet 

bridges,  195 
Liabilities  of  toU  bridge  owners,  208- 

210 

Lieu  on  bridge  for  work  done,  etc., 

200 

light  and  air  obstructed  by  bridge, 
196 

Lights  on  bridges,  219 
Logging  obstructed  by  bridge,  198 
Maintenance  of  bridges,  214-221 
Mandamus  to  compel  erection  of 

bridge,  202 
Mechanics'  liens  on  bridges,  200 
Municipal  corporations  — 
Authority  to  construct  and  main- 
tain bridges,  200-202 
Damage  to  abutting  owners  by 

construction  of  bridge,  198 
Del^ation  of  power  to  construct 

bridges,  201 
Duty  to  maintain   barriers  on 
bridge  or  approaches,  218 
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BRIDGES  —  continued 
Municipal  corporations  —  continued 
Daty  to  maintain  bridges,  215 
Liability   for   defective  bridges, 

212,  219,  221-239 
Liability  for  erecting  bridge  over 
navigable  water,  197,  198 
Navigable  waters  eroesed  by  bridges, 
197 

Negligence  in  constraetion  or  main- 
tenance of  bridge,  208 
Notice  of  defect  in  bridge,  234-236 

Nuisances  — 
Bridge  over  navigable  stream,  197 
Construction  of  competing  brid- 
ges, 210 

Maintenance  of  dangerous  bridge, 
212 

Obligations  of  toll  bridge  owners, 
208-210 

Operation  and  use  of  bridges,  211- 
215 

Ordinary  use  of  bridge,  211 
Overflows  caused  by  bridges,  237 
Personal  injuries  caused  by  defective 

bridges,  211 
Police    power    in    regulation  of 

bridges,  207 
Private  bridges,  219-221,  230 
Proximate  cause  — 

Defective  railroad  bridges,  232- 
234 

Failure    to    erect    barriers  on 
bridge,  218 
Public  officers  as  personally  liable 

for  defective  bridges,  229 
Hailing  as  part  of  bridge,  194 
Kailroad's  liability   as  to  bridges 

over  tracks,  228 
Regulation  of  bridges,  200-204 
Repair  of  bridges,  215-221,  22.5 
Restriction  on  erection  of  bridges, 

195 

Right  to  regulate  bridges,  200-204 
Riparian  owners'  rights  as  regards 

bridges,  212 
Safeguards  on  bridges,  217-220 
Streets,  bridge  as  part  of,  195 
Taxation  for  construction  of  bridges, 

203 

.  ToU  bridges,  204-211 
Towns  — 

Contributions    to    expense  of 
bridges,  203 


BRIDGES  —  eonitittud 
Towns  —  eontinued 

Damage  to  property  by  erection 

of  town  bridge,  IM 
Liability  for  defective  bridges, 
228 

Traction  engines  on  bridges,  204 
Use  of  bridges  generally,  211-215 
Use  of  toll  bridges,  208 
War  Department's  authority  over 
navigaUe  streams,  197 

BROKERS  — 

Abandonment  by  broker  as  forfeit- 
ing compensatitm,  317 
Ability  of  customer  procured  by 
broker,  307 
'  Aowunting  by  brokers,  282-^5 
Actions  — 
Contract  in  name  of  broker,  257- 
258 

Reeovery  of  compensation,  336 
Advances  by  broker,  337-340 
Adverse  interests  — 

Compensation  forfeited  by  repre- 
senting both  parties,  328-331 
Liability  to  employer,  270, 274 
Representation  by  broker,  255- 
256 
Agency  — 

Acting  for  both  parties,  255-256 
Action  by  employer  on  contract 

in  name  of  broker,  257-258 
Broker  representing  both  parties, 
264 

Relation  of  broker  to  employer, 
247 

Agrreements  to  divide  commissions, 
327 

Amount  of  compensation,  332 
Authority  of  broker,  255-268 
BiU  and  note  broker  as  guarantor 

of  genuineness  of  paper  sold,  293 
Both  parties  represented  by  sjime 

broker,  255-256,  264 
Bringing  parties  together,  305 
Buying  from  employer,  276-279 
Care  required  of  broker,  270-274 
Commissions,  297-^)39 
Compensation  — 

Necessity  of  written  emtract,  250 

Right  in  general,  297->139 
Conditional   contract   as   affect  ing 

right  to  compensation,  315 
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BROKERS  —  continued 

Consummation  of  contract  as  affect- 
ing right  to  compensation,  306, 
310-315 

Contingent  right  to  compensatioo, 

297 
Contracts  — 

Broker  acting  in  his  own  name, 

257 

Power  of  broker  to  execute,  262 
Procurement  by  unlicensed  bro- 
ker, 246 

Conversion,  see  infra,  Trover  and 
conversion 

Credit  sales  by  broker,  264 

Custody  of  employer's  property,  271 

Damages  — 

Conversion  by  stockholder,  288 
Liability  of  broker  for  conversion, 
288 

Liability  of  broker  for  exceeding 
authority,  269 

Measure  for  wrongful  discharge  of 
broker,  254 
Death  — 

Margin  account  closed  on  death'  of 
employer,  267 

Termination  of  broker's  author- 
ity, 253 
Definition,  242 

Degree  of  care  required  of  broker, 
270-274 

Deleeration  of  authority  bv  broker, 
260-262 

Departure  from  authorized  terms  of 

contract,  313 
Diarharge  of  broker  — 

Effect  on  right  to  compensation, 

315-317 

Liability  of  employer,  253-255 
Disclosure  of  facts  by  broker,  269- 
272,  294 

Distinction  between  broker  and  fac- 
tor, 243 

Distinction  between  factor  and  bro- 
ker, 258 
Dividing  commissions,  327 
Donble  conunissions,  328-331 
Dual  agency  as  forfeiting  compen- 
sation, 328-331 
Duration  of  employment,  251-253 
Duties  and  liabilities  of  brokers, 
269-297 

Efficiency  required  of  broker,  270- 
274 

R.  C.  L.  Vol.  IV.— 80. 


BROKERS  —  continued 
Employment  — 

Nature,  inception  and  termination, 
247-255 

Prerequisite  to  right  to  compen- 
sation, 297-300 

Estoppel  by  ratification  of  unau- 
thorized acts,  269 

Evidence  in  actions  for  compensa- 
tion, 336 

Ezclnsiveness  of  broker's  authority, 
318-319 

Exclusive  powers  of  broker,  259 
Factors  distinguished,  243,  258 
Fidelity  to  principal  — 
Duty  of  broker,  269,  270 
Forfeited  use  of  compensation  by 
representing  adverse  party,  328- 
331 
Fraud  — 

Compensation  of  broker  em- 
ployed to  perpetrate  fraud, 
324 

Forfeiture  of  right  to  eompen- 

sation,  32&-327 
Liability  of  broker  to  emplover, 

285 

Liability  of  broker  to  third  per- 
sons, 295-297 

Revoking  broker's  authority  to 
defeat  right  to  commissions, 
323 

Frauds,  Statute  of,  aa  applicable  to 
employment  of  real  estate  bro- 
ker, 249 

Illegal  purpose  of  employment  as 
fleeting  right  to  compensation, 
324 

Inception  of  employment,  247 
Information  due  from  broker,  269, 
272 

Insanity  as  terminating  broker's  au- 
thority, 253 

Insolvency  of  broker  as  affecting 
relation  to  customer,  290-292 

Interstate  commerce  as  affecting 
taxation  of  brokers,  246-247 

Liability  of  brokw  to  third  persuiis, 
292-297 

Licenses  — 
Power  to  impose  license  fee,  245- 
247 

Prerequisite  to  right  to  compen- 
sation, 301-303 
Lien  of  broker,  265,  338 
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BROKERS  —  continued 

Limitation  of  broker's  apparent  au- 
thority, 257 

Lobbying  contracts  by  broker,  324 

Marginal  transactions  — 
Accounting  by  broker,  284 
Authority  of  broker,  265-268 
Conversion  of  stock,  287-290 
Duties  and  liabilities  of  broker, 
279-282 

Right  of  broker  to  compensation, 

324-325 
Misconduct  of  broker  — 

Forfeiture  of  compensation,  325- 
327 

Liability  to  employer,  285 
Misrepresentations  — 
Attempt  to  deprive  broker  of 

commissions,  323 
Liability  of  broker  to  third  per- 
sons, 295-297 
Municipal  licenses,  245-247 
Nature  of  employment,  247-251 
Negligence  as  forfeiting  compen- 
sation, 327 
Obedience  to  employer's  instruc- 
tions, 279 
Optional  contracts  made  by  broker, 
315 

Parol  evidence—- 
Ratification  of  written  employ- 
ment, 269 
Varying  written  instructions,  264 
Partnership  — 
Authority  of  brokerage  firm  ter- 
minated by  dissolution,  253 
Authority  of  members  of  broker- 
age firm,  257 
Payment  — 
Authority  of  broker  to  receive, 
259 

Time  and  manner  of  paying  for 
services,  331 

Performance  as  essential  to  com- 
pensation, 303-305 

Personal  interest  of  broker  in  trans- 
action, 275-279 

Persons   liable   for  compensation, 
333-335 

Pledges  — 
Property  held  by  stockholder  for 

advances,  267-268 
Usage  of  brokers  to  pledge  cns- 
tomer's  stocks,  288 

Pooling  commissions,  327 

Possession  of  goods  by  broker,  258 


BROKERS  —  continued 

Principal  and  ageut,  see  supra. 
Agency 

Procuring  customer  as  perform- 
ance of  contract,  304,  307-310, 
312 

Public  policy  as  affecting  right  to 

compensation,  324 
Rate  of  compensation,  332 
Ratification  of  unauthorized  acts, 

256,  269 
Real  estate  brokers  — 

Employment  as  within  statute  of 
frauds,  249 

Payment  of  commissions,  331 
Recovery  of  compenBation,  336 
Reimbursement    for  expenditures, 

337-339 
Remuneration,  297-339 
Representation  of  adverse  interests, 

255-256 

Rescission  by  broker  as  affecting 
right  to  compensation,  317 

Restitution  for  atoeka  converted, 
288 

Revocation  of  authority  — 
Act  of  principal,  251-255 
Effect  on  ri^t  to  compensation, 
31&-317 

Right  to  engage  in  brokerage  busi- 
ness, 245-247 
Sales  by  brokers  — 

Procurement  of  purchaser  as  lim- 
it of  duty,  269 

Selling  to  employer,  276-279 
Secret  limitations  of  authority,  257 
Statute  of  frauds,  see  supra  Frauds, 

statute  of 
Stockholders  — 

Buying  and  selling  on  mai^ns, 
279-292 

Powers,  263-268 
Stolen  property  sold  by  broker,  295 
Subagenta   appointed   by  broker, 

260-262 

Termination  of  employment,  251- 

255 

Terms  of  employment,  251-253 
Time  — 

Payment  of  linker's  compensa- 
tion, 331 
Performance  «ntitlii^  broker  to 
compensation,  305 
Transactions  vithont  broker's  aid, 
318-323 
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BROKERS  —  continued 
Trover  and  conversion  — 
Liability  of  broker  to  employer, 
286-290 

Purchase  from   person  without 

title,  294 
Undisclosed  principal,  292 
Usages  and  cnstoms  — 

Contract  in  name  of  broker,  257 
Effect  as  to  powers  of  stockbro- 
ker, 263-264 
Payment  of  commissions,  331 
Pledging  customers'  stocks,  288 
Variance  between  contract  negoti- 
ated and  contract  authorized,  313 
Warranty  by  broker,  258 
Written  contract  of  employment  — 
EssentiaJ  to  ri^t  to  compeusatioUf 
300 

Necessity,  249-251 

BUZIJ>ING  Aim  LOAH  AMOOI- 
ATIONft  — 

Accelerating  maturity  of  loan,  379 
Accoonts  settled  on  death  of  mem- 
ber, 346 

Accumulation  of  earnings  as  pur- 
pose of  association,  343 

Actions  by  and  against  associations, 
382-384 

Agents,  362-363 

A^essments  as  affecting  maturity  of 

stock,  379 
Assignment  of  mortgages,  381-382 
Bills  and  notes  issued  by  association, 

365 

Borrowing  members,  347 
Borrowing   money   by  association, 

365 
By-laws  — 

Power  to  make,  344 
Waiver  of  requirement  as  to  pay- 
ment of  dues,  359 
Cancellation  of  mortgage,  379-380 
Certificates  of  stock,  349 
Classes  of  stock,  349 
Conflict  of  laws  — 

Foreign     building  associations, 
389-392 

Validity  of  mortgage  to  associa- 
tion, 380 
Corporate  ehoraeter,  344 
Corporate  powers,  364-367 
Death  of  members,  346 


BUILDING  AND  LOAN  ASSOCIA- 
TIONS —  continued 
Dissolution  — 
Acceleration  oi  maturity  of  loans, 
379 

Rights  of  Btoekholders,  387 

Dividends,  350 

Dues,  fines,  and  forteitnieB,  358- 
362 

Duties  of  ofBeers  and  agents,  362 

Estoppel  — 
Denial  of  membership^  3^ 
Setting   aside   foreelosnre  sale, 
382 

Fines  to  enforce  payment  of  dues, 
359-360 

Foreclosure  of  mortgage  aceder- 

ating  maturity  of  debt,  379 
Foreign  associations,  389^02 
Forfeitures  for  nonpayment  of  dues, 
361 

Fraud  as  ground  for  cancelling 
mortgage,  380 

Home  building  as  purpose  of  as- 
sociation, 3^ 

Insolvency  — 

Acceleration  of  maturity  of  loans, 
379 

Repayment  of  loan  to  insolvent 

association,  377 
Rights  and  liabilities  of  members 

and  creditors,  384-389 
Withdrawal  of  shares  as  affected 
by  member's  insolvency,  356 
Legislative  regulation,  344 
Liability  of  assooiation  for  acts  of 

agents,  363 
Loans  — 

Lending  money  to  members,  367- 
378 

Mortgage  security,  379-382 
Power  of  association  to  borrow 
money,  365 
Maturity  of  shares  of  stock,  351 
Members  (see  also  infra.  Stock  and 
stockholders) 

Estoppel  to  deny  membership,  382 

Loans  to  members,  367-378 

Sharing  losses,  346 
Membership,  345-348 
Mortgages  as  security  for  loans,  369, 

379-382 

Nature  and  purpose  of  association, 
343 

Nonborrowing  members,  347  ' 
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BUILDING  AND  LOAN  ASSOCIA- 
TIONS —  continued 
Notice  — 
Accelerating  maturity  of  loan, 

379 

Withdrawal  of  etock,  357 
Officers  and  agents,  362-363 
Paid  np  stock,  350 
Participation  in  promts  and  losses, 

346 

Powers  of  associations,  364-^7 
Powers  of  officers  and  agents,  362 
Preferred  stock,  350 
Premiums  on  loans,  370-372 
Profits  shared  by  members,  346 
Purpose  of  association,  343 
Real  estate  purchased  by  associa- 
tion, 366 
Receivers  of  insolvent  associations, 
389 

Regulation  by  statute,  344 
Security  for  loans,  369,  379-382 
Status  of  members,  346 
Stock  and  stockholders  (see  also  su- 
pra, Members) 
Acquisition  by  one  association  of 

stock  in  another,  345-346 
Action  by  stockholder  against  a»- 

sociation,  383 
Assignment  of  shares  as  security 

for  loans,  369 
Cessation  of  assessments  on  ma- 
turity of  stock,  379 
Effect  of  insolvency  of  association, 
384-389 

Membership  acquired  by  subscrip- 
tion to  stock,  345 
Nature  of  shares  of  stock,  348-351 
Payment  of  dixes,  358 
Withdrawal  of  stock,  352-338 
Wrongful  sale  of  stock  by  associa- 
tion, 384 

Termination  of  association,  384-389 
Ultra  vires  acts  in  issuing  paid  up 

stock,  350 
Usury  — 
Application   of   usury   laws  to 
building  associations,  344,  372- 
376 

Defense  to  foreclosure  of  mort- 
gage, 383 

Law  governing  foreign  building 
associations,  392 
Withdrawal  of  shares  of  stock,  352- 

358 


BUIIJ>INOS  — 

Boarding  houses,  water-closets  in, 

400 

Building  lines,  397 

Dangerous  buildings,  409-411 

Definition,  394 

Erection  of  buildings  — 
Injunction  against  improper  con- 
struction, 411 
Regulations  in  general,  397-401 

Fall  of  buUdings,  409-411 

Fences  as  buildings,  394 

Fires  — 
Fixing  fire  limite,  395,  401 
Preventive  r^iuiations,  401-403 
Requirement  of  fire  escapes,  404- 
408 

Health  regulations,  400 

Injunction  against  improper  con- 
struction, 411 

Inspection  of  buildings,  407 

Landlord's  liability  as  to  building 
in  possession  of  tenant,  411 

Lodging  houses,  waternslosets  in, 
400 

Materials  for  building  purposes. 
401 

Municipal  authority  to  regulate 
buildings,  395-397 

Personal  injuries  — 

Failure  to  comply  with  building 

regulations,  408 
LiabUity  for  failure  to  provide 
fire  escapes,  405 

Police  power  as  to  regulation  .of 
buildings,  395 

Possession  as  affecting  liability  for 
defective  building,  411 

Regulations  — 

Building  lines,  397 
Height  of  buildings,  398 
Police  power  as  basis,  395 
Prevention  of  fires,  401-403 
Sanitary  requirements,  400 

Removal  of  dangerous  buildings,  413 

Sanitary  regulations,  400 

Structure  defined,  394 

Summary  removal  of  buildings,  413 

Tenement  bouses,  water-closets  in, 
400 

Water-closets  in  buildings,  400 
Water  in  buildings,  400 
Wooden  buildings  in  fire  limits,  402- 
403 
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BURGXJIRT  — 

Artifice  to  effect  entry  as  breaking, 
418 

Attempt  compared  with  intent,  429 

Breaking  and  entering  — 
Averment  in  indictment,  431 
Breaking  out  as  burglary,  418 
Consent  of  owner  to  entry,  422- 
424 

Constructive  breaking,  419 
Elements  of  offense,  416-425 
Entering  by  way  of  thimney,  418 
Use  of  artifice  or  fraud,  418 
Buildings  subject  to  burglary,  425- 
430 

Character  of  offense,  416 
Consent  of  owner  to  entry,  422^24 
Constructive  breaking,  419 
Corporation  as  owner  of  building, 

434 
Curtilage  — 

Buildings  within  curtilage,  425 

Definition,  426 
Day  burglary,  425 
Definitions  — 

Burglary,  415 

Curtilage,  426 

Dwelling  bouse,  426 
Drunkenness  as  affecting  intent,  430 
Dwelling  house  defined,  426 
Elements  of  offense,  415,  416-430 
Entry,  see  »upra,  Breaking  and  en- 
tering 
Evidence,  439-443 
Force  involved  in  breaking,  416- 

418 

Fraud  in  effecting  entry  as  break- 
ing, 418,  419 

Hotel  room  as  dwelling  bouse,  426 

Indictment.  430-438 

Inner  doors,  breaking  of,  418,  424 

Instigating  burf^ary  to  detect  crim- 
inals, 423-424 

Instructions,  439 

Intent  — 
Averment  in  indictment,  436 
Comparison  with  attempt,  429 
Effect  of  drunkenness,  430 
Evidence,  441 

Necessity  of  felonious  intent,  428 
Intoxication  as  affecting  intent,  430 
Joinder  of  offenses,  437 
Nature  of  offense,  415 
Ni^t  burglary,  425 
Occupant's  acts  as  bai:glary,  424 


BURGLARY  —  continued 

Opening  unlocked  door  as  breaking, 

417 

Outhouses  as  subject  to  bni^ary, 

425 

Ownership  of  building,  415-432 
Partly  open  door  or  window,  421 
Possession  of  stolen  property  as  evi- 
dence, 440 
Proof  of  other  bursaries,  442 
Punishment,  443 

Raising  window  as  breaking,  417 
Screen  doors,  opening  as  breaking, 

420 
Sentence,  443 

Servant's  acts  as  burglary,  424 
Store  as  dwelling  house,  427 
Structures  subject  to  bursary,  425- 
430 

Time  of  committing  offense,  425, 
432 

Trial,  438-444 
Venue,  438 
Verdict,  443 

Abandonment  — - 
Private  owners,  479 
Reversion  of  fee,  481 
Right  of  state,  464 

Abutting  owners'  rights  and  lia- 
bilities, 480 

Acquisition  of  route,  456-460 

Admiralty  jurisdiction  over  caimls, 
449 

Boundaries  of  land  abutting  on 

canal,  481 
Bridges  — 
Constructim  over  canals,  478 
Revocation  of  license  to  bridge 

private  canal,  482 
Right  of  railroad  to  bridge  eanal, 
482 

Charter,  forfeiture  of,  481 

Condemnation    proceedings,  451- 
460 

Construction    of    canals,  450-460, 
476 

Contractors'  liability  for  torts,  483 
Corporations  as  proprietors,  471 
Definition,  447 

Dower  rights  in  surplus  waters,  482 
Eminent  domain  proceedings,  451- 
460 

Establishment  and  construction,  450- 
460 
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CANALS  —  continued 
Estoppel  of  abutting  landowner  to 

claim  damages,  481 
Floods  caused  by  brei&age  o£  eanal, 

481-482 

Forfeitnre  of  charter  as  enforce- 
able by  abutting  owner,  481 
Former  owners^  rights  and  liabili- 
ties, 480 
Franchise,  455 
Grantors,  rights  of,  481 
Highways,  canal  as  highway,  448 
Ice  cutting  on  canals,  481,  483 
Liabilities  of  proprietors,  460-480 
Liabilities  of  third  persons,  ■  480- 
484 

Mortgages  having  priority  over  gen- 
eral liens,  483 

Municipal  corporations  — 

Constrnction  of  canals,  450-454 
Rights  and  liabilities  as  proprie- 
tor of  canal,  46(M65 

Navigability  as  Meeting  admiralty 
jurisdiction,  449 

Navigation  — 

Liability  for  negligence,  484 
Liability  for  obstruction,  484 

Negligence  — 

Construction    and  maintenance, 
476 

Navigation,  477 
Obstructing  use  of  canal,  484 
Owners'  ri^ts  and  liabilitin,  460- 

480 

Prescriptive  ri^ts  in  state  canals, 

481 

Private  ownership,  465,  480 
Proprietors'  rights  and  liabilitiee, 

460^80 
Public  character  of  canals,  448 
Public  officers*  liability  in  respect 

to  management  of  canals,  483 
Rtiilroad  bridges  over  canal,  482 
Rights  and  liabilities  of  proprietors, 

460-480 

Rights  and  liabilities  of  third  per- 
sons, 480-484 

Riparian  rights  condemned  for  ca- 
nal purposes,  454 

Sale  by  private  owners,  469 

States  — 

Construction  of  canals,  450-454 
Rights   and   liabilities   as  pro- 
prietor of  canal,  460-465 


CANALS  —  continued 
Tolls  — 

Exaction  as  making  canal  a  high- 
way, 448 
Power  to  charge,  472-475 
Right  to  charge  tolls  as  depend- 
ent on  franchise,  455 
Transfer  of  canal  property,  469 
Water  rights  condemned  for  canal 

purposes,  454,  470 
Water  rights  in  public  canal,  482 

OAHCEIXATIOX     OF  IHSTRU- 
MENTS  — 

Accounting  between  parlies,  488 
Acquiescence  as  defense,  514 
Adequate  remedy  at  law,  see  infra. 

Inadequacy  of  remedy  at  law 
Benefits  received  by  plaintiff,  512 
Bill  of  complaint,  518 
Burden  of  proof  — 

Fraud,  495 

Inadequacy  of  remedy  at  law,  491 
Undue  influence  or  duress,  493 

Child's  contract  with  parent  closely 
scrutinized,  493 

Cloud  on  title  as  ground  for  can- 
cellation, 497 

Concealment  as  ground  for  cancella- 
tion, 494 

Conditions  precedent  to  relief,  511- 
514 

Consideration,  want  of,  etc.,  as 
ground  for  cancellation,  500-502 

Conveyance  in  consideration  of  sup- 
port, 509 

Cross  bills,  519 

Decree,  487-489 

Defects  of  title  as  ground  of  relief, 
491 

Defenses,  514r-517 
Denial  of  relief,  514-517 
Diligence  in  discovering  fraud,  516 
Discretionary  power  of  court,  487 
Dismissal  of  bill,  492 
Duress  as  ground  for  cancellation, 
492-494 

Entirety  of  contract  as  affecting 

remedy,  488 
Evidence,  491-495 
Failure  of  consideration  as  ground 

for  cancellation,  500 
Pidociary  relations  as  ground  of 

equitable  interference,  492-4;>4 
Forged  instruments  as  subjects  of 

eancellatiffli,  498 
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CANCELLATION     OF  INSTRU- 
MENTS —  continued 
Fraad  as  ground  for  cancellation, 

486,  487,  494 

Fi'audttlent  conveyances  as  subjects 

of  cancellation,  499 
Freedom  of  contract  not  interfered 

with,  486 
Grounds  for  denial  of  relief,  514- 

517 

Grounds  of  relief  — 

Defects  of  title,  491 

Fraud,  misrepresentation  or  con- 
cealment, 487,  494-497 

Inadequacy  of  remedy  at  law,  487, 
490 

Ignorance,  506 
Intoxication,  505 
Mental  incapacity,  503 
Mistake,  487,  506-509 
Negligence,  506 

Hardship  not  ground  for  cancella- 
tion, 487 

Ignorance  as  gronnd  for  cancella- 
tion, 506 

Improvidence  not  ground  for  can- 
cellation, 487 

Inadequacy  of  consideration  as 
ground  for  cancellation,  501 

Inadequacy  of  remedy  at  law  — 
Basis  of  jurisdiction  to  relieve 

against  fraud,  etc.,  496 
Ground  for  equitable  interposi- 
tion, 486,  490 

Incapacity  to  contract  as  ground 
for  cancellation,  503 

Injanetion  against  legal  proceed- 
ings by  defendant,  495 

In  personam  operation  of  decree, 
487 

Insanity  as  ground  for  cancellation, 

003 

Intoxication  as  ground  for  cancella- 
tion, 505 

Jurisdictional  requisites,  489-511 

Ladies  as  defense,  514 

Liberty  of  contract  not  interfered 
with,  486 

Local  or  transitory  action,  490 

Mental  incapacity  as  ground  tta 
cancellation,  503 

Misrepresentation  as  ground  for 
cancellation,  494 

Mistake  as  ground  for  cancellation, 

487,  506-509 
Nature  of  remedy,  486 


CANCELLATION     OF  INSTRU- 
MENTS —  continued 
Negligence  as  ground  for  cancella- 
tion, 506 

Negligence  in  discovering  fraud  as 
defense,  516 

Parent's  contract  with  child  closely 
scrutinized,  493 

Pari  delicto,  516 

Parties  to  actions,  489,  517 

Persons  entitled  to  relief,  487 

Pleading  and  practice,  517-520 

Possession  of  premises  decreed  in 
cancellation  suit,  488 

Ratification  as  defense,  514 

Relief  obtainable,  487-489 

Remedy  at  law,  see  supra.  Inade- 
quacy of  remedy  at  law 

Restoration  of  property  in  cancel- 
lation suit,  488 

Restoration  of  status  quo,  511 

Restraining  legal  procwdings  by  de- 
fendant, 495 

Right  to  relief,  489-511 

Specifie  performance  as  affecting 
right  to  cancellation,  492 

Status  quo,  restoration  of,  511 

Support  as  consideration  for  con- 
veyance, 509 

Surprise  not  ground  for  cancella- 
tion, 487 

Tender  of  benefits  received,  513 

Transitory  or  local  action,  490 

Unconscionable  eontraet  as  sabjeet 
of  cancellatirar  502 

Undue  influence  as  gronnd  for  can- 
cellation, 492-494 

Void  or  voidable  instruments  as  sub- 
jects of  cancellation,  497-511 

Waiver  of  objeetions  to  jurisdiction, 
491-492 

Want  of  eonsideration  as  ground  for 
cancellation,  500 

CARRIERS  — 

Acceptance  of  goods  by  carrier  — 
Commencement  of  carrier's  lia- 
bility, 690 
Damages  for  refusal,  933 
Duty  of  carrier,  658-672 
Implied  contract  to  carry  to  des- 
tination, 882-886 
Accessorial  services,  reasonable  com- 
pensation, 651 
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CARRIERS  —  continued 
AceommodMions  and  eonvenienees  — 
Berths  for  passengers,  1077 
Damages  for  failure  to  furnish, 
1076 

Drinking  water  for  passengers, 
1078 

Duty  of  carriers  of  passengers, 

1074-1081 
Equipment  of  cars,  1074 
Food  for  passengers  o«  shi  ps, 

1078 

Heating    and    lighting  vehicles, 
1077 

Insufficiency  as  ground  for  refus- 
ing to  receive  passenger,  1064 
Lighting  vehicles,  1077 
KukH  of  travel  as  affecting,  1075 
Seats  in  vehicles,  1076 
State  rooms  or  berths,  1077 
Water  dosets  for  passengers,  1078 
Accumulation  of  frei^t,  duty  to 

prevent,  673 
Actions  (see  also  infra,  Defenses; 
Evidence) 
Breach  of  contract  by  shipper,  850 
Breach  of  contract  to  carry  pas- 
sengers, 1090-1095 
Enforcement  of  lien  for  charges, 
874 

Failure  of  carrier  to  furnish  facili- 
ties, 679-680 

Form  of  action  against  carriers  of 
goods,  948 

Form  of  action  against  carrier  of 
passengers,  1090 

Form  of  action  for  ejecting  pas- 
sengers, vol.  5,  139 

Form  of  action  for  injuries  to  pas- 
sengers, vol.  5,  63 

Limiting  time  for  suing,  798- 

Loss  of  or  injury  to  ^kggage,  vol. 
5,  227-232 

Personal  injuries  to  passengers, 
vol.  5,  63-100 

Refusal  to  carry  passenger,  1066 

Tort  actions  against  carrier  of  pas- 
sengers, 1090 

Venue  in  action  on  contract  of 
carriage,  1092 

Who  may  sue  on  contract  of  car- 
riage, 1092 

Wrongful  ejection  of  passengers, 
vol.  5,  139-153 
Act  of  God  — 

Burden  of  proof,  016,  922-924 


CARRIERS  —  continued 
Act  of  God  —  continued 
Defense  to  action  by  passenger, 

1093 
DeJinition,  708 

Destruction  of  goods  as  affecting 

right  to  charges,  859 
Exception  to  liability  for  loss  or 

injury  to  goods,  707-723 
Excuse  for  delay,  741 
Illustrations,  709-710,  713 
Liability  of  carrier  of  goods,  702 
Loss  of  passengers'  baggage,  vol. 

5,  187 

Weather  conditions  as  affecting 
live  stock,  961 
Acts  of  owner  as  affecting  carrier's 

HabiUty,  731-ra7 
Acts  of  public  authority  as  affect- 
ing earriei^s  liability,  72fr-728 
Adnussions  and  declarations  — 
Declarations  of  injured  passenger 
as  part  of  res  gestae,  vol.  5, 
91 

Repairs  as  admission  of  negli- 
gence, vol.  5, 88 

Statements  of  servants  of  carriers, 
voL  5,  91 

Statements  of  third  persons  as  to 
injury  to  passenger,  vol.  5,  92 
Advertisements    in     payment  of 

chaiges,  597 
Affreightment,  see  infra,  Contracts 
Agents  (see  also  infra,  Servants)  — 

Acts  or  representations  of  agent 
as  binding  on  carrier,  1131 

Assent  by  shipper's  agent  to  limi- 
tation of  liability,  801 

Authority  to  bind  carrier,  802 

Authority  to  receive  passengers, 
1022 

Connecting   carriers   as  mutual 

agents,  894 
Contract  to  carry  beyond  carrier's 

line,  886 
Delivery  to  consignee's  agent,  839 
Liability  of  carrier  for  acts  of 

agents,  ^800 
Right  of  agent  to  sue  for  loss  of 

principal's  goods,  940 
Allowance  for  services  by  shipper, 
599 

Amendment  of  pleadings  in  actions 
for  injuries  to  passengers,  vol.  5, 
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CABRIERS  ~  continued 
Amoont  — 

Compensation  to  oarrier,  854 
Limitation  as  to  amount  recover- 
able for  loss  of  goods,  787 
Animals  (see  also  infra,  Carriers  of 
live  stock) 

Injuries  caused  by  passenger's 
dog,  1189 

Passengers  injured  by  cattle  on 
track,  1198 
Appliances  — 

Accidents  to  persons  entering  or 
leaving  cars,  1233 

Contributory  n^igence  of  pas- 
senger in  using  defective  ap- 
pliances, vol.  5,  45 

Defects  causing  injury  to  passen- 
gers, 1194^1209 

Equipment  of  ears  as  evidence  of 
negli^nce,  vol.  5,  89 

Inspection,  1204 

Latent  de^s,  1205 

Liability  for  interference  by  third 
persons,  1193 

Limitation  of  liability  as  to  un- 
safe appliances,  987 

Safety  appliances,  1204 

Test  as  to  sufficiency,  1203 
Arrest  of  passengers  — 

Arts  of  policeman  employed  by 
carrier,  1181 

Acts  of  pablio  officers,  1193 

Liability  of  carrier  for  arrest  of 
passenger,  1173 
Arrival  of  goods  at  destination  as 

terminaticm  of  liability,  749-753 
Assault  and  battery  — 

Acts  of  licensees  on  vehicles,  1180 

Affray  provoked  by  passenger, 
1191 

ContributoTy  negligence  in  not  re- 
sisting assault,  vol.  5,  47 
Duty  to  protect  passengers,  1183 
Kissing  female  passengers,  1170 
Liability  of  carrier  for  assaults  on 
passengers,  1169-1172 
Assent  to  limitation  of  liability,  775- 

779,  801 
Assignments  — 
•      Lien  for  freight  charges,  870 
Transferability  of  tickets,  1115 
Assumption  of  risk  — 
Injury  to  live  stock  by  ordinary 
operation  of  trains,  1)60-961 


CARRIERS  —  eontinued 
Assumption  of  risk  —  continued 
Riding  on  car  platforms,  vol.  5, 
26 

Risk  incident  to  employment  as 

express  messenger,  1013 
Risk  incident  to  particular  mode 
of  travel,  1014 

Attachment  as  excuse  for  nondeliv- 
ery of  goods,  846 

Awakening  passengers  at  destina- 
tion, 1087 

Ravage,  see  infra,  Passengers'  bag- 
gage and  effects 

Bailment  effected  by  shipping  con- 
tract, 688,  697 

Bertlis,  see  supra,  Accommodations 

Bicycles  as  baggage,  vol.  5, 160 

Bills  of  lading  (see  also  infra.  Con- 
tracts) 

Assent  to  terms  by  receipt  after 

shipment,  779-781 
Evidence  of  delivery,  696 
Evidence  of  right  to  sue  for  loss 

of  goods,  940 
Evidence  to  explain,  912 
Exemption  from  liability  for  loss 

by  fire,  786 
Issuance  beyond  carrier's  line,  87.'} 
Presumption  from  acceptance,  920 
Printed  stipulations  limiting  lia- 
bility, 892 
Recitals  as  to  condition  of  goo<1s, 
913 

Beeitals  as  to  quantity  of  goods, 
014 

Stipulation  as  to  amount  of  dam- 
ages, 930 
Stipulations  as  to  delivery,  840 
Boarding  moving  trains,  see  infra, 
Contributory  negligence  of  injured 
passengers 
Boat  owners  as  common  carriers. 
555 

Boiler  inspection,  1202 
Bonus  paid  to  shippers,  583 
Boom  companies  as  common  carriers, 
560 

Brakemen,  see  infra.  Servants 
Bridges  — 

Bridge  ownere  as  common  car- 
riers, 560 
Defects  causing  injury  to  pas.s(>n- 
gers,  1195 
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CARRIERS  —  continued 
Bridges  —  continued 

Inspection  of  railroad  bridges, 
1198 

Passengers  injured  by  faltiog  arti- 
cles, 1197 
Brokers,  see  infra.  Ticket  brokers 
Bullion  as  eommodity  for  earri^^fe, 

663 

Burden  of  proof  — 

Actions  for  injuries  to  live  stock, 
993-997 

Actions  for  injuries  to  passengers, 

vol.  5,  73-87 
Act  of  God,  916,  922-924 
Act  of  public  enemy,  916 
Condition   of   perishable  goods, 

919 

Delivery  of  goods  to  carrier,  915 
Excepted  causes  of  loss,  924 
Explaining  loss  of  or  injury  to 

goods,  916 
Loss  by  fire,  925 
Reasonableness  of  legislative  rafeg, 

632 

Relation  of  carrier  and  passenger, 
1028 

Shifting  of  burden,  vol.  5,  86 

Carmack  Amendment,  811 

Carriers  by  water,  see  infra,  Ship- 
ping 

Carriers  of  goods  (see  also  infra, 
Injuries  to  goods;  Insurers) 

Act  of  God  as  exempting  earner 
from  liability,  707-723 

Act  of  owner  as  exempting  carrier 
from  liability,  731-737 

Act  of  shipper  as  affecting  liabil- 
ity for  loss  or  injury,  702 

Care  of  perishable  goods,  729 

Character  of  goods  as  affecting  lia- 
bility for  loss  or  injury,  663- 
665,  702 

Charges  for  transportation,  854- 

864 

Commencement  of  liability  as  in- 
surer, 748 

Concurrence  of  delay  and  act  of 
God,  720 

Concurrence  of  negligence  and  act 
of  public  enemy,  725 

Condition  of  goods  shown  by  bill 
of  lading,  913 

Connecting  carriers,  875-912 


CARRIERS  —  continued 
Carriers  of  goods  —  continued 
Constructive  delivery  to  carrier, 
692 

Contraband  and  dangerous  arti- 
cles, 666 

Damages  for  loss  or  injury,  929- 
940 

Delay  in  transportation  and  de- 
livery, 737-747 

Delivery  by  carrier,  819-850 

Delivery  to  carrier,  688-696 

Demurrage,  864^868 

Deposit  at  unusual  places,  691 

Deviation,  812-819 

Duty  as  to  threatened  act  of  God, 
719 

Duty  to  receive  and  tauisport, 

658-672 

Evidence  of  ctmdition  of  goods, 
913 

Exceptions  to  liability,  702 

Facilities  to  be  fornished  by  car- 
rier, 672-678 

Improper  packing  as  ground  of 
refusal  to  carry,  665 

Injury  to  goods  received,  696- 
702 

Liability  for  acts  of  public  au- 
thority, 726-728 

Liability  for  acts  of  public  enemy, 
723-726 

Lien  for  charges,  868-875 

Limitation  of  liability  gmerally, 
703,  764-81^  817 

Limitation  of  liability  to  carrier's 

■  lines,  887 

Loss  of  or  injury  to  goods,  696- 
737 

Nature  of  goods  as  affecting  liabil- 
ity for  loss,  728-730 
Parties  to  actions,  940-948 
Penalty  for  nonpayment  of  claims, 
706 

Place  of  delivery,  691 

Pleading  in  action  against  car- 
rier, 948 

Quantity  of  goods  as  affecting 
duty  of  carriage,  663-665 

Quantity  of  goods  shown  by  bill 
of  lading,  914 

Rights  of  carrier  in  general,  850- 
854 
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CARRIERS  ~(w«(mt«d 

Carriers  of  goods  —  continved 
Suitable  cars  for  perishable  goods, 

683 

Termination  of  liability  as  insur- 
er, 747 

Transportation  beyond  line,  875 
Warehouseman's  liability,  747-763 
Carriers  of  live  stock  (see  also  infra, 
Injuries  to  live  stock) 
Actions  against  carrier,  992-1000 
Bedding  animals  in  cars,  968 
Care  of  stock  in  transit,  972-986 
Character  as  common  carriers,  551 
Character  of  animals  as  cause  of 

injury,  959 
Charges  for  transportation,  952 
Gold  eansing  injury,  975 
Commeneement  of  relation,  952 
Common  earners,  9^9 
Compensaticai  for  earriage,  952 
Damages  for  delay  in  transporta- 
tion, 932 
Damages  for  loss  or  injury,  997 
Defective  ears  causing  injury,  965 
Delay  in  transportation,  956-959 
Delay  in  unloading,  958 
Delivery  by  esrrier,  949-956 
Delivery  by  carrier  as  terminating 

relation,  954 
Delivery  to  carrier  as  creating  re- 
lation, 952 
Discrimination  between  shippers, 
953 

Disease  causing  injury,  976 
Duties  generally,  949 
Duty  to  carry,  949 
Escape  from  defective  ears,  977 
Excusable  dday  in  transportation, 
958 

Facilities  for  transportation.  964- 
972 

Feeding  and  watering  stock,  958, 
979-986 

Fright  causing  death  of  animals, 

960 

Heat  causing  injury,  974 
Liabilities  generally,  949 
Limitation  of  liability,  986-991 
Loading  and  unloading  facilities, 

969 

Loading  as  cause  of  injury,  978 
Loss  or  injury  generally,  959-964 


CARRIERS  —  continued 

Carriera  of  livestock  —  continued 

Natural  propensities  as  cause  of 
injury,  595 

Nature  of  animals  as  affecting  lia- 
bility for  loss,  729 

Place  of  ddivery,  955 

Place  of  feeding  and  watering  in 
transit,  980 

Receipt  by  carrier,  949-956 

Reloading  in  transit,  978 

Rights  generally,  949 

Stock  yards  as  cause  of  injury, 
971 

Suitable  ears  for  transportation, 
683 

Termination  of  liability,  954 

Time  of  feeding  and  watering  in 
transit,  980 

Transportation  facilities,  964r-972 

Unloading  ears,  956 

Unloading  facilities,  969 

YentUation  of  cars,  967 

Watering  animals,  958 

Weather  conditions  as  affecting 
liability,  961 
Carriers  of  passengers  (see  also 
Connecting  carriers  of  passen- 
gers ;  Contributory  negligence 
of  injured  passengras;  Ejection 
of  passengers  and  trespassers; 
Personal  injuries  to  passengers; 
Tickets  and  fares) 

Accommodations  to  be  furnished, 
1074r-1081 

Actions  for  breach  of  contract  of 
earriage,  1090-1095 

Actions  for  injuries  to  passen- 
gers, vol.  S,  63-110 

Announcement  of  stations,  1086 

Baggage  room  to  be  maintained 
in  safe  condition,  1219 

Character  as  common  carriers, 
552 

Collusion  in  obtaining  transpor- 
tation, 1006 

Common  carriers,  1000 

Compensation  for  transportation, 
1096 

Competent  servants  to  be  em- 
ployed, 1074r-1081 

Connecting  carriers,  yo\.  6,  153- 
158 
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CARKIGRS  —  eonttftfwd 
Carriers  of  passengers  —  continutd 
Consent  1^  carrier  to  relation, 
1004 

Contract  as  creating  relation,  1001, 
1003 

Contract  of  carriage,  1082 

Contributory  negligence  of  pas- 
senger, vol.  5, 17^9 

Crowded  vehicles  as  affecting  duty 
of  carrier,  1075 

DeSnition,  1000 

Discharging  passengers,  1088- 
1090 

Discrimination    between  passen- 
gers, 583 
Duties  in  general,  1000-1002 
Duty  in  transportation,  1055-1095 
Duty  to  carry,  1082-1090 
Duty   to  licensees   of  vehicles, 

1050-1054 
Duty  to  protect  passengers,  1181- 
1194 

Duty  to  serve  public  generally, 

583 

Duty  to  trespassers,  1049-1051 

Ejection  of  passengers  or  intru- 
ders, 1104;  vol.  5,  110-153 

Employment  of  competent  serv- 
ants, 1074-1081 

Equipment  of  vehicles  for  emer- 
gencies, 1202 

Fraud  in  obtaining  transpoi-ta- 
tion,  1006 

Free  pass  as  creating  relation, 
1008 

Gratuitous  transportation,  1008 

(ironnds  of  liability  for  acts  of 
third  persons,  1184 

Informing  passengers  as  to  regnla- 
tions,  1068 

Injuries  to  persons  assisting  pas- 
sengers, 1244 

Inspection  and  repair  of  appli- 
ances, 1204 

Latent  defects  in  appliances,  1205 

Liabilities  of  carrier  in  transpor- 
tation, 1055-1095 

Liability  for  acts  of  fellow  pas- 
sengers or  strangers,  1181-1194 

Limitation  of  liability,  vol.  5,  8- 
17 

Measure  of  doty  to  protect  pas- 
sengers, 1187 


CARRIERS  —  eontmiwd 

Carriers  of  passengers  —  i^ntinued 

Negligence  in  operation  of  ve- 
hicles, 1209-1218 

Operation  of  vehicles,  1066-1074 

Passenger  deOned,  1002 

Personal  injnries  to  passengers, 
1136-1256 

Persons  or  companies  liable  for 
injuries,  vol.  5,  59-63 

Powers  of  carrier  in  transporta- 
tion, 1055-1095 

Protection  of  passengers  from 
acts  of  fellow  passengers  and 
strangers,  1181-1194 

Receiving  and  carrying  passen- 
gers, 1059-1066 

Refusal  to  receive  passengers, 
1059-1066 

Relation  created  by  contract,  1001 

Relation  of  carrier  and  passen- 
ger, 1002-1054 

Reporting  progress  of  trains, 
1074 

Rules  and  regulations,  105&-105!> 
Second-class   passengers  entitled 

to  protection,  1183 
Services  in  payment  of  fares,  598- 

600 

Setting  down  passengers  at  desti- 
nation, 1088-1090 

Stations  for  accommodation  of 
passengers,  1074 

Stop  over  privileges,  108^-1085 

Ticket  offices,  1111 

Trwpassers  on  vehicles,  1049-1051 

Waiting  rooms  for  passengers, 
1074,  1111 

Who  are  carriers  of  passengers, 
1000 

Who  are  passengers,  1002-1027 
Cars  (see  also  infra,  Facilities) 

Accidents  to  persons  entering  or 
leaving  vehicle,  1231-1252 

Accommodations  for  passengers, 
1074-1077 

Application  of  shipper,  679 

Burden  of  showing  excuse  for  fail- 
ure to  furnisli,  918 

Charges  for  car  services,  85.') 

Compensation  to  shipper  for  fur- 
nishing ears,  601 

Damt^es  for  refusal  to  furnish 
cars,  933 
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CARRIERS  —  eontinved 
Cars  —  continued 
Defective  cars  causing  injury  to 

passengers,  1201 
Defective   doorSf  windows  and 

gates,  1208 
Delivery  of  ear  as  delivery  of 

goods.  824 
Designation  in  ticket,  1122 
Dnty  to  furnish  sufficient  cars, 

672-680 

Duty  to  m-eive  cars  from  other 

lines,  670 
Excuses  for  failure  to  furnish, 

674 

Notice  of  number  of  cars  required, 
678 

Obstruction  of  abjlei^  with  bag- 
gage, 1188 

Overcrowding,  1213 

Railroad  as  common  carrier  of 
cars  of  other  companies,  554 

Safety  of  construction,  1197 

Shortage  aa  ground  for  refusal  to 
receive  goods,  668 

Slippery  steps  and  platforms, 
1207 

Sudden  movement  causing  injury, 
to  passengers,  1210-1213 

Suitable  cars  for  transporting  live 
stock,  964-968 

Suitable  cars  for  transporting 
goods,  682-688 

Unheated  cars  causing  injury  to 
passenger's  health,  vol.  5,  44 

Use  of  unsuitable  cars  as  devia- 
tion, 813 
Car  service  associations,  806 
Cartage,  discrimination  by  carrier, 

594 

Cartraen  as  common  carriers,  r)57 
Character  as  ground  for  refusing  to 

receive  passenger,  1061 
Cliaract eristics  of  common  carriers, 

546 

Character  of  goods  — 
Discrimination    as    affected  by 

character,  580 
Duty  of  carriage  as  affectwl  by 

character,  663 
Liability  of  sliipper  for  injury  to 
carrier,  851 
Charges,  iwe  infra.  Rales  and  rate 
regulal  ion 


CARRIERS  —  continued 
Charter  — 

Effect  as  to  liability  for  injuries 

to  passengers,  vol.  5,  59 
Effect  as  to  rate  regulation,  614- 
620 

Provisions  against  dtserimination, 
574 
Children  — 

Assistance  in  altering  and  leaving 
ears,  1235 

Degree  of  care  required  of  car- 
rier, 1160 
Civil  rights  — 

Accommodations  for  negroes  on 
cars,  1079-1081 

Delay  of  train  preventing  passen- 
ger from  voting,  1095 
Claims  — 

Burden  of  proving  stipolations  as 
to  notice,  922 

Penalties  for  refusal  to  pay,  700 

Time   limited    for  presentation, 
794-798 

Classiheation   for   regulation,  563, 
611 

C.  O.  D.  shipments,  835 
Cold  see  infra,  Weather  conditions 
Collisions  injuring  passengers,  1217 
Collusion  in  obtaining  transporta- 
tion, 1006 
Colored  persons  — 
Protection  of  colwed  passengers, 
1183 

Separate  accommodations  on  cars, 
1079 

Commencement  of  carrier's  liability, 
688 

Commercial  samples  as  bag^itage,  vol. 
5. 163 

Commissions  for  r^ulation  of  rates, 
620-627 

Commissioners,  see  infra,  Railroad 

eommissioiierB 
Commodities  carried,  551 
Common  carriers  — 

Boats,  555 

Boom  companies,  560 

Bridge  owners,  560 

earners  of  live  stock,  551,  949 

ContraetoiB  for  carrying  mail, 

559-  560 

Control  and  regulation  in  general. 

560-  ,166 

Definition     and     cbarocterisi  ies, 
546-519 
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CARRIERS  —  continued 

Common  carriers  —  continued 

Discrimination    prohibited,  565- 
606 

Elevator  owners,  559 

Express  and  despatch  companies, 

556 
Ferries,  556 

Messenger  companies,  560 
Pipe  lines,  560 

Private  carriers  distinguished,  549 

RaUroads,  553-557 

Right  to  become  private  carrier, 

550 

Stage  coach  owners,  558 
Telegraph  companies,  558 
Transportation  for  other  carriers, 
552 

Truckmen,  porters,  etc.,  557 
Commntation  tickets  as  discrimina- 
tion, 584 
Comparative  negligence  in  personal 

injury  cases,  vol.  5,  52 
Compensation  (see  also  infra,  Rates 
and  rate  regulation;  Tickets  and 
fares) 

Accessorial  services,  651 

Right  of  carrier  to  eompeneation, 

547,  608 
Transportation  of  h&ggage,  vol.  5, 

171-173 

Competition  as  justifying  discrimi- 
nating, 581,  586-588 
Concealment  — 

Character  of  passenger's  baggage, 

vol.  5,  169 
Value    of    goods    as  affecting 

charges,  856 
Conditions  — 
Assent  by  passenger  to  conditions 

in  ticket,  1126-1129 
Conditions  affeeting  diserimina- 

tion,  570 
Conditions  in  tickets,  1117 
Waiver  of  conditions  in  tickets, 

1129 

Conduct  as  ground  for  refusing  to 

receive  passenger,  1065 
Conductors,  see  infra,  Servants 
Conflict  of  laws  — 

Contract  between  carrier  and  pas- 
senger, 1090-1092 

Limitation   of  carrier's  liability, 
805-808;  vol.  5,  16  • 
Congestion  of  business  as  excuse  for 

delay  or  failure  to  cany,  673-677 


CARRIERS  —  continued 

Connecting  carriers  of  goods  — 
Agreements    affecting  liability, 
887-893 

Carmaek  amendment,  888,  907- 
909 

Contractual  extension  of  liability, 
880 

Delivery  to  next  oonneeting  car- 
rier, 876 

Deviation  by  delivery  to  wrong 
connecting  carrier,  813-814: 

Deviation  by  intermediate  carrier, 
905 

Discrimination  between  carriers, 
590-594 

Duration  of  intermediate  carrier's 

liability,  899 
Duty  of  initial  carriers  generally, 

875-880 

Duty  to  fumtsb  cars  of  other  lines, 
675 

Duty  to  receive  goods  from  other 
carriers,  669 

Extension  of  initial  carrier's  lia- 
bility, 880-887 

Freight  rates,  903-906 

Initial  carrier's  designation  of 
route,  903 

Initial  carrier's  duty  in  general, 
875-880 

Initial  carrier's  liability  for  devia- 
tion, 905 

Initial  carrier's  liability  for  loss 
on  other  lines,  879 

Intermediate  carriers  deSned,  897 
'  Intermediate  carrier's  rights  and 
duties,  898-903 

Invalidity  of  initial  carrier's  con- 
tract, 605 

Joint  liability,  945 

Limitation  of  liability  hy  initial 
carrier,  902 

Limitation  of  liability  to  carrier's 
line,  887 

Mutual  agency,  894 

Partnership  relation,  893 

Presumption  as  to  negligenee  of 
final  carrier,  925-929 

Rates  fixed  by  initial  carrier,  904 

R«gnlation  by  statute,  907-912 

Routes  for  transporUtion,  903- 
906 

Several  liability,  946 
Status   of   connecting  carriers, 
893-897 
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CARRIERS  —  conUnued 
Connecting  carriexs  of  goods  —  con- 
tinued 

StipulationB  for  privilc^  of  »- 
shipping,  892 

Terminal  carriers  defined,  897 

Terminal  carrier's  lien,  900 
Connecting  carriers  of  passengers  — 

Baggage  on  connecting  lines,  vol. 
5,  193-200 

Duty  to  carry  on  expired  ticket, 
vol.  5,  157 

Liability  under  contract  of  con- 
necting iiarrier,  vol.  5,  156 

Limitation  of  liability,  vol.  5,  153 

Partnership  relation,  vol.  5,  154 

Relation  between  connecting  car- 
riers, vol.  5,  154-156,  199 

Sale  of  tickets  over  connecting 
lines,  vol.  5,  158 

Transfer  to  connecting  lines,  1086 
Consignees  — 

Duty  to  accept  damaged  or  de- 
layed goods,  831 

Recovery   of   excessive  chains, 
862 

Kefasal  to  accept  goods,  830 
Right  to  change  destination,  833 
Right  to  sue  for  loss  of  goods, 
941 

Consolidation  of  aetitms  for  personal 
injuries  to  passengers,  -vol.  5,  63 
Construction  — 
Stipulations  for  exemption  from 
liability  to  passengers,  vol.  5, 
17 

Stipulations  in  tickets,  1129 
Stipulations    limiting  liability, 
803-805 

Construction  trains  carrying  pas- 
sengers, 1018 
Constructive  delivery  of  goods,  692 
Contraband  articles  as  commodities 

for  transportation,  666 
Contracts  — 
Action  for  breach  of  contract  of 

eaiYiage,  1090 
Agent's    agreement    to  furnish 

cars,  679 
Conflict  of  laws,  1090-1092 
Consideration  for  exemption  from 

liability,  782 
Creation  of  relation  of  carrier  and 

passenger,  1001,  1003 
Delation  as  affecting  special  con- 
tract of  affreightment,  817 


CARRIERS  —  continued 
Contracts  —  continued 

Duration  of  liability  as  carrier, 
761 

Effect  of  ticket  as  contract,  1112- 
1116 

Implied  warranty  not  to  deviate, 
815 

Lack  of  shipping  contract  as  af- 
fecting delivery,  695 

Legislative  power  to  make  or  an- 
nul, 610 

Liability  for  loss  of  goods  beyond 

carrier's  line,  880 
Limitation  of  carrier's  liability, 

764-812 

Obligation    to    furnish'  facilities, 
677-679 

Option   to   shipper   as   to  terms, 
784 

Relation  between  carrier  and  ship- 
per, 678 

Specification  of  time  for  delivery, 

739 

Validity  of  discriminatory  con- 
tracts, 602-606 
Contributory  n^ligenee  of  shippers 

of  live  stock,  962 
Contributory  negligence  of  injured 
passengers  — 

Acts  done  in  emergency,  vol.  5,  56 

Alighting  before  reaching  or  ^ter 
passing  station,  voL  5,  43 

Alighting  from  moving  vehicle, 
vol.  5,  55 

Boarding  car  in  motion,  vol.  5,  36- 
40 

Boarding  moving  vehicle,  vol.  5, 

55 

Burden  of  proof,  voL  5,  86 
Care  required  of  passenger,  vol. 
5,  4^2 

Comparative  negligence,  vol.  5,  52 

Crossing  tracks  in  entering  or 
leaving  vehicle,  vol.  5,  40 

Degree  of  care  required  of  passen- 
ger, vol.  6,  49-52 

Failure  to  resist  assault  of  fellow 
passenger,  vol.  5,  47 

Instructions,  vol.  5,  95 

Intoxication  of  passenger,  vol.  5, 
58 

Invitation  or  direction  by  carrier's 

employee,  vol.  5,  54 
Leaving  car  in  motion,  v<A.  5,  36- 

40 
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CARRI6RS  —  continued 
Contributory  n^ligence  o£  injured 
passengers  —  eontimied 
Leaving  seat  before  car  stops,  vol. 
5,  31 

Noncompliance     with  carrier's 

rules,  vol.  5, 17 
Passing  from  one  car  to  another, 

vol.  5,  33-34 
Place  of  boarding  or  leaving  train, 

voL  5,  42-44 
Pleading,  vol.  5,  72 
Premature  entry  of  vehicle,  vol.  5, 

41 

Presumptions,  vol.  5,  86 
Proof,  vol.  5,  93 
Protruding  part  of  body  from  ve- 
hicle, vol.  5,  34^36 
Proximate  cause,  vol.  5,  52-54 
Questions  for  jury,  vol.  5,  96 
Remaining  in  unheated  car,  vol.  5, 
44 

Riding  iu  unsuitable  place,  vol.  5, 
21-34 

Standing  in  cars,  vol.  5,  30 
Sunday  traveling,  vol.  5,  48 
Using  defective  appliances,  vol.  5, 
45 

Violating  rules  of  carrier,  vol.  5, 
21 

Violation  of  law,  vol.  5,  47 
Voluntary  exposure,  vol.  5,  20 
Walking  on  or  near  tracks,  vol.  5, 
44 

Contrd  and  regulation  — 

Discrimination  ■  prohibited,  5G5- 
606 

Freight  rates  regulated  by  eom- 

raission,  588-589 
Regulations  in  general,  560-5(i5 
Conveniences  for  passengera,  see  su- 
pra. Accommodations  and  conven- 
iences 

Conversion,  see  infra,  Trover  and 
conversion 

Corpse,  damages  for  delay  in  trans- 
portation, 935 

Coupon  tickets,  see  infra,  Tickets 
and  fares 

Courts  — 
Decisions  of  state  courts  as  bind- 
ing on  federal  eoarta,  807 
Delegation  of  power  to  regulate 
rates,  623 


CARRIERS  —  continued 
Courts  —  continued 

Power  of  federal  courts  to  rega- 

late  rates,  631 
Power  to  regulate  rates,  627-635 
Criminal  law— - 
Failure  to  provide  aecommoda- 

tions  for  passengers,  1075 
Liability  for  disCTimination,  656 
Customs,  see  infra.  Usages  and  eos- 
toms 

Customs  regulations  as  excuse  for 

nondelivery  of  goods,  847 
Damaged  goods  duty  of  consignee 

to  accept,  831 
Damages  — 
Contract  limiting  liability  as  re- 
lease, 805 
Ejection  of  passeng^,  vol.  5, 
140-153 

Esemplaiy  damages  for  breach  of 
contract,  1094 

Exemplary  damages  for  injuries 
to  passengers,  vol.  5,  10r>-llO 

Failure  to  furnish  facilities,  676 

Injury  to  live  stock,  997 

Limitation  of  amount,  787 

Live  stock  damaged  by  delay,  932 

Measure  for  breach  of  contract  by 
shipper,-  850 

Measure  for  breach  of  contract 
to  carry  passenger,  1004 

Measure  for  injuries  to  passen- 
gers, vol.  5,  101-106 

Measure  for  loss  of  or  injury  to 
goods,  929-936 

Measure  in  action  for  discrimin- 
ation, 655 

Mental  anguisii  caused  by  breach 
of  contract,  934,  1095 

Mental  anguish  caused  by  ejec- 
tion of  passenger,  vol.  5,  1^ 

Mitigation,  935 

Motive  as  affecting  measure,  1094 
Proximate  damages  for  loss  of 

goods,  931 
Punitive  damages  for  "breach  of 

contract,  934,  1094 
Refusal  to  accept  shipment,  933 
Set-off  and  eounterelaim,  933 
Special  damages,  745,  936 
T<Hi;ioas  acts  of  carriers'  8er\  - 

ants,  vol.  5,  108 
Dangerous  articles,  duty  to  carry, 
666 
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CARRIERS  —  continued 
Dangerons  character  as  ground  for 
refusing    to    receive  passenger, 
1061 

Dead  body,  damages  for  delay  in 
transportation,  935 

Defective  appliances,  see  supra,  Ap- 
pliances 

Defective  packing,  see  infroj  Pack- 
ing 
Defenses  — 

Action  for  breach  of  contract  to 
carry  passenger,  1093 

Action  for  ejection  of  passengers, 
vol.  5,  141-143 

Pleading  in  actions  for  injuries 
to  passengers,  vol.  5,  72 
Definitions  — 

Act  of  God,  708 

Carriers  of  passengers,  1000 

Common  carriers,  546 

Demurrage,  864 

Deviation,  813 

Passengers,  1002 

Public  enemy,  724 
Dday  in  transportation  or  ddivery 

Gbaraeter  of  goods  as  affecting 
damages  for  delay  in  transpor- 
tation, 939 

Concurrence  with  act  of  God,  720- 
723 

Damages  for  delay  in  transport- 
ing passengers,  vol.  5,  105 

Delivery  of  passengers'  baggage, 
vol.  5,  222 

Deviation  as  affecting  limitation 
of  liability,  817-819 

Duties  and  liabilities  of  earner 
of  .goods,  737-747 

Dntv  of  carrier  to  explain  delay, 
739 

Duty  of  consignee  to  accept  de- 
layed goods,  831 

Inference  of  n^igenee,  916 

Injaiy  to  live  stock  by  delay  in 
trausportaticHi,  996 

Intended  use  of  goods  as  affect- 
ing damages,  9^ 

live  stock  shipments,  956-959 

Loss  of  profits  as  damages,  934 

Measure  of  damages  for  delay  in 
delivery,  931 

Special  damages,  745,  937 
Delegation  of  power  to  regulate 

rates,  622-624 

R.  C.  L.  Vol.  IV.— 81. 


CARRIERS  —  continued 

Delivery  of  goods  by  carrier  — 
Damages  for  delay,  931-933,  934 
Damages  tar  failure  to  deliver, 
929 

Delivery  to  wrong  person,  838- 

843  . 
Discrimination   as  to  facilities, 

594 

Duties  and  Uabilitiea  of  earner, 
737-747 

Duty  to  carry  beyond  carrier's 

lines,  549 
Efi^ect  as  dischai^g  carrier,  842 
Effect  of  carrier's  lien,  871 
Effect  of  deposit  in  warehouse, 

752 

Excuses  for  nondelivery,  843-850 
General  duty  of  carrier,  819-838 
Nondelivery  as  i^ecting  right  to 

charges,  859 
Presumption    from  nondelivery, 

917 

Delivery  of  goods  to  carrier  — 
Burden  of  proof,  915 
Damages  for  refusal  to  accept, 

933 

Delivery  of  live  stock  by  carrier  — • 
Duty  in  general,  954 
Place  of  delivery,  955 

Demurrage  — 

Lien  of  carrier,  874 
Reciprocal  demurrage,  676 
Right  of  carrier  to  eha^,  864- 
868 

Demurrer  to  evidence  in  action  for 
injuries  to  passenger,  wA.  5,  101 
Depots,  see  Stations  and  depots; 

Union  depots 
Destination  — 
Arrival  of  goods  as  affecting  car- 
rier's Uability,  749 
Arrival  of  passoiger  as  terminat- 
ing relation,  1043-1046 
Carding  goods  past  destination 

as  deviation,  813 
Change  by  consignor  or  consignee, 
833 

Implied  contract  to  deliver  goods, 
882-886 

Setting  down  passengers,  1082- 
1090 
Deviation  — 

Capture  in  act  of  deviation,  726 
Carriers  of  goods,  812-819 
Connecting  carrier's  liability,  905 
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CARRIERS  —  continued 
Deviation  —  continued 
Effect  as  to  carrier's  duty  to  re- 
ceive gooda,  668 
Directing  verdict  for  injaries  to 

passenger^  vol.  5, 101 
Disaster  as  ground  for  refusal  to 

receive  goods,  667 
Discharging  passengws,  1088-1090 
Discrimination  — 
Acts  affecting  other  carriers,  590- 
594 

Arbitrary  regulating  statutes,  562 
Carriers  of  passengers,  583,  584 
Criminal  liability,  656 
Evidence  of  unrmsonable  rates, 

568-570 

Favoring    individual  shippers, 

677-583 
Localities  affected,  584-590 
Manner  of  discriminating,  594- 

602 

Measure  of  damages,  655 
Passenger  rates,  1099 
Penalties,  655 

Right  of  rarriers  at  eommon  law, 
565-571 

Statutory  prohibition,  571-606 

Tickets  and  train  fares,  1101 

Validity  of  discriminatory  con- 
tracts, 602-606 
Disease  — 

Cause  of  injury  to  live  stock,  976 

C<Hnmunica1don  to  passenger,  1176 
Dismissal  of  action  for  injuries  to 

pwsenger,  v<rf.  5,  101 
Dissimilar  conditions  as  affecting 

discrimination,  570 
Distance  of  shipment  as  affecting 

discrimination,  579 
Distinctions  — 

Act  of  God  and  inevitable  ac- 
cident, 711 

Act  of  God  and  perils  of  the  sea, 
712 

Fixing  rates  and  regulating  rates, 

625 

Forwarder  and  carrier,  550 
Private  and  eommon  carriers,  549 
Dogs  on  passenger  cars,  1189 
Drayman  — 

Authority  as  agent  of  shipper,  801 
Delivery   to  drayman   for  con- 
signee, 839 
Status  as  connecting  carriers,  557, 
897 


CARRIERS  —  condniwd 
Drovers'  passes  — 
Consideration  for  issuance,  1009 
Limitation  of  liability  to  passen- 
ger, vol.  5,  12 
Due  process  of  law  — 
Legislative  regulation  of  rates,  628 
Procedure  before  railroad  commis- 
sioners, 624 
Duress  in   payment  of  excessive 

freight  charges,  862 
Effects  of  passengers,  see  infra. 

Passengers'  baggage  and  effects 
Ejection  of  passengers  and  intru- 
ders— 

Actions   for   wrongful  ejection, 

vol.  5,  139-153 
Conduct  of  passenger  as  ground 

of  ejection,  vol.  5,  122 
Damages,  voL  5,  146-153 
Demanding  ticket  as  prerequisite, 

1108 

Evidence  in  action  for  wrongful 
ejection,  vol.  5,  143-145 

Fare  tendered  after  commence- 
ment of  ejection,  vol.  5,  119- 
121 

Failure  to  produce  ticket  or  pay 

fare,  vol.  5,  115-121 
Grounds  of  ejection,  vol.  5,  115- 

132 

Insanity  of  passenger  as  ground 
of  ejection,  vol.  5,  121 

Instructions  in  action  for  wroi^ 
ful  ejection,  vol.  5,  145 

Manner  of  ejection,  vol.  5,  134- 
137 

Mitigation  of  damages,  vol.  5, 152 
Nonpayment  of  fare  as  ground, 
1096 

Offensive  conduct  towards  fellow 

passengers,  1186 
Parties  to  actions,  vol.  5,  140 
Passenger  without  ticket  through 

fault  of  carrier,  vol.  5,  131 
Persona  wrongfully  on  freight 

trains,  1108 
Place  of  ejection,  vol.  5,  132-137 
Pleading  in  action  for  wrcmgfnl 

ejection,  vol.  5,  141 
Quarantine  regulations  as  ground 

of  ejection,  vol.  5,  125 
Questions  of  law  and  fact,  vol.  5» 

146 
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CARRIERS  —  continued 
Ejectdon  of  passengers  and  intruders 
—  continued 
Refusal  to  pay  fare,  1104 
Resistance  of  ejection,  vol.  5,  137 
Return  of  fare  paid  as  prereqtii- 

site,  vol.  5f  118 
Sickness  of  passenger  as  ground 

of  ejection,  vol.  5, 121 
Ticket    defective    through  car- 
rier's fault,  vol.  5,  125-132 
What  constitutes  ejection,  vol.  5, 
114 

Wrongful  ejection  as  imposing 
liability,  vol  5,  110-115 
Election  of  remedies  by  passenger, 
1090 

Elevators  (see  also  infra.  Grain  ele- 
vators) — 
Contract  between  carrier  and  ele- 
vator company,  599 
Discrimination  as  to  accommoda- 
tions, 595 
Elevator  owners  as  commoD  car- 
riers, 559 
Emergencies  — 
Acts  in  emergency  as  contributory 

negligence,  vol.  5,  56 
Equipment  of  vehicles,  1202 
Excnse  for  deination,  815 
Notice  to  shippers,  742 
Eminent  domain  power  as  creating 

corresponding  duties,  672 
Employees,  see  infra,  Servants 
Enemy,  see  infra,  Public  enemy 
Equity  jurisdiction  to  enforce  or 
relieve  against  rate  regulations, 
651 

Escape  of  li\*e  stock,  977 

Estoppel  to  assert  illegality  of  free 

passes,  vol.  5,  11 
Evidence  (see  also  supra,  Burden  of 
proof;  infra,  Expert  and  opin- 
ion evidence;  Judicial  notice; 
Presumptions)  — 

Actions  for  breach  of  contract  of 
carriage,  1093 

Actions  for  injuries  to  passen- 
gers,  vol.  5,  87-93 

Actions  for  loss  of  or  injury  to 
baggage,  vol.  5,  228-231 

Actions  for  wrongful  ejection  of 
passenger,  vol.  5,  143-145 

Bills  of  lading  explained  by  parol 
evidence,  912 


CARRIERS  —  continued 
EWdence  —  continued 
Condition  of  goods  shown  by  bill 

of  lading,  913 
Delivery  shown  by  bill  of  lading, 
695 

Parol  evidence  to  affect  bill  of 
lading,  912 

Presumptions  and  burden  of 
proof,  915-929 

Presumptions  in  actions  for  in- 
juries to  passengeia,  vol.  5,  73- 
87 

Quantity  of  goods  shipped,  014 

Relation  of  carrier  and  passen- 
ger, 1028 
Examination  of  goods  offered  for 

carrif^,  666 
Excepted  causes  of  loss  — 

Act  of  God,  707-723 

Acts  of  owner,  731-737 

Acts  of  public  authority,  726- 
728 

Acts  of  public  enemy,  723-726 

Quality  or  character  of  goods, 
702,  72a-730 
Exclusive  business  of  shipper  as 

affecting  discrimination,  582 
Exclosiveness    of    occupation  as 

characteristic  of  common  carrier, 

547 

Execution  as  excuse  of  nondelivery 
of  goods,  846 

Exemption  from  liability,  see  infra, 
Limitation  of  liability 

Expert  and  opinion  evidence  as  to 
injuries  to  passengers,  vol.  5,  92 

Explosions  and  explosives  — 
Duty  of  carrier  to  transport,  666 
Injury  by  explosives  carried  by 

fellow  passengers,  1189 
Liability  of  shipper  to  carrier,  851 

Express  companies  — 
Character  as  common  carriers,  556 
Discrimination  between,  593 
Hours  for  acceptance  of  goods, 
662 

Liability  of  railroad  company  for 
express  messenger's  acts,  1184 

Messengers  as  servants  of  rail- 
road companies,  1180 

Personal  delivery  of  goods,  822, 
826-828 
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CARRIERS  —  continued 
Express  companies  —  continued 
Stipulations  for  liability  as  for- 
warders, 800 
Extraordinary  danger  as  ground  for 

refusal  to  receive  goods,  667 
Extraordinary  demimd  for  facilities, 
673-675 

Extra  services  rendered  by  carrier, 
855 

Facilities  (see  also  supra,  Cars)  — 
Anticipated  emerpiencies,  951 
Borden  of  showing  excuse  for 

failure  to  furnish,  918 
Congestion  as  affecting  duty  to 

furnish,  673-677 
Damages  for  refusal  to  furnish, 

933 

Discrimination  as  to  facilities,  594 

Discrimination  betwem  connect- 
ing carriers,  592 

Duties  and  liabilities  of  carriers 
of  live  stodE,  964-972 

Duty  of  currier  to  furnish,  672- 
678 

Feeding  and  watering  live  stock 

in  transit,  981 
Loading  and  unloading  live  stock, 

969-970 
Purchase  of  tickets,  1109 
Shortage  of  cars  as  ground  for 

refusal  to  receive  goods,  668 
Unusual  demand,  674 
Failure  to  furnish  cars,  674 
False  imprisonment  of  passenger, 
1173 

Fares,  see  infra.  Tickets  and  fares 
Federal  courts  — 

Control  over  state  regulation  of 

rates,  631 
Effect  of  decisions  of  state  courts, 
807 

Federal  legislation  against  discrim- 

inatiou,  572 
Feeding  and  watering  live  stock  in 
transit  — 

Duty  of  carrier  on  default  of 
shipper,  982 

Liability  of  carrier,  P7fl-986 

Statutory  regulation,  958 
Ferries  as  common  carriers,  556 
Fires — 

Burden  of  proof  as  to  loss  by  fire, 
925 

Deviation  as  affecting  limitation 
of  liability,  818 


CARRIERS  —  continued 
Fires  —  continued 
Exemption  from  liability  for  loss 

by  fire,  786 
Injury  to  passengers  by  acts  of 

fellow  passengers,  1189 
Liability  of  shipper  to  carrier,  851 
Loss  of  goods  by  fire,  714 
Flag  stations  — 
Place  for  delivery  of  freight,  691 
Stops  to  receive  and  dischai^ 
passengers,  1072 
Floods  — 
Excuse  for  deviation,  815 
Inspection  of  railroad  after  flood, 
1198 

Washing  away  railroad  tracks, 
1197 

Fog  signals  injuring  passengers, 
1193 

Foreign  charters  as  affecting  regu- 
lation of  rates,  619 

Forfeitures,  see  infra.  Penalties 

Forgery  of  order  for  ddivery  of 
goods,  845 

Form  of  action  — 

Injuries  to  passengers,  vol.  5,  63 
hosB  of  baggage,  vol.  5,  227 
Ejection  of  passengers,  voL  5, 139 

Forwarders  — 
Distinguished  from  carriers,  550, 
890 

Express  companies  as  forwarders, 
800 

Right  to  procure  special  rates, 
577-578 

Status  of  connecting  carriers,  896 

Transmission  of  money,  891 
Fraud  — 

Liability  of  carrier  as  affected 
by  shipper's  fraud,  731 

Misdelivery  of  goods  procured  by 
fraud,  844 

Passenger  obtaining  trausporta- 
tion  by  fraud,  1006 

Shipper's  fraud  as  relieving  car- 
rier from  liability,  734-737 
Free  passes  (see  also  supra,  Dro- 
vers' passes;  infra,  Tickets  and 
fares)  — 

Baggage  carried  on  free  pass, 
vol.  5,  181 

Criminal  liability,  656 

Estoppel  of  holder  to  assert  il- 
legality, vol.  5,  11 

Holder  as  passenger,  1008 
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CARRIERS  —  continued 
Ftee  passes  —  continued 

Limitation  of  liability  to  paasen- 

ger,  vol.  5,  8-11 
Noncompliance  with  terms,  1117 
Prohibition  by  statute,  613,  1009 
Stipulations  as  binding  on  bold- 
er, vol.  5,  11 
Stipalations  as  to  liability  for 
h&gga.ge,  vol.  5,  208 
Freeze,  see  wi/roy  Weather  eondi- 
tions 

Freight  rates  and  cbai^,  see  su- 
pra, Discrimination;  infra,  Rates 
and  rate  regulation 

Freight  trains  — 

Limitation  of  liability  as  to  pas- 
sengers, vol.  5,  11 
Persons  on  freight  trains  as  pas- 
sengers, 1016 

Fright  causing  death  of  animals, 
960,  972 

Qold  as  commodity  for  carrii^, 

663 

Goods,  see  $upra,  Carriers  of  goods ; 
infra,  Packing;  Perishable  goods 

Gxain  elevators,  see  supra.  Eleva- 
tors 

Qratuitous  transportation,  see  supra, 

Free  passes 
Gross  negligence,  exemption  from 

liability,  770-772 
Heat,  see  infra,  Weather  conditions 
Husband  suing  for  breach  of  con- 
tract to  carry  wife,  1092 
Illness  of  passenger,  1160 
Implied  warranty  not  to  deviate,  815 
Improper  packing,  see  infra.  Pack- 
ing 

Independent  contractors*  liability 
for  injuries  to  passengers,  vol.  5, 
62 

Indictment  for  discrimination,  657 
Inevitable  accident,  707,  711 
Infirm  persons  entering  and  leaving 

cars,  1235 
Initial  carrier,  see  supra.  Connect- 
ing carriers 
Injunctions  — 

Enforcing  duty  to  furnish  facili- 
ties, 687 

Restraining  sale  of  nontransfera- 
ble tickets,  1116 


CARRIERS  —  continued 

Injuries  to  carrier,  liability  d  ^p- 
per,  851 

Injuries  to  ^oods  — 
Action  by  insuraiice  company,  945 
Consignee's  right  to  sue,  941 
Damages,  929-940 
Deviation  by  carrier,  812-819 
Exceptions  to  liability,  702,  707- 
737 

Measure  of  damages,  929-940 
Parties  to  actions,  940-948 
Privity  of  contract  as  affecting 

right  of  action,  947 
Shipper's  right  to  sue,  942 
Special  damages,  936-940 
Injuries  to  live  stock  — - 

Contributory  negligence,  962 
Damages,  997-1000 
Defective  oars,  964 
Delay  in  unloading,  898 
Loading  facilities  as  cause  of  in- 
jury, 970 
Mismanagement  of  train,  960 
Natural  propensities  of  animals, 
959 

Presumption  as  to  cause  of  in- 
jury, 962 
Injuries  to  passengers,  see  infra, 

Personal  injuries  to  passengers 
In  rem  actions  for  injuries  to  pas- 
sengers, vol.  5,  66 
Insanity  — • 

Carrier's  liability  for  acts  of  in- 
sane person,  1186 
Degree  of  care  as  to  insane  pas- 
senger, 1160 
Ground  for  ejection  of  passen- 
ger, vol.  5,  121 
Ground  for  refusing  to  receive 
passenger,  1063 
Inspection  — 

Apparatus  and  appliances,  12D4 
BoUers,  1202 
Bridges,  1198 

Cars  inspected  by  shippers,  684, 

965 

Railroad  tracks,  1195,  1198 
Right  of  carrier  as  to  goods  of- 
fered, 666 
Instructions  — 

Action  for  injuries  to  passengers, 

voL  5,  93-96 
Action  for  wrongful  ejection  of 
passenger,  vol.  5,  146 
Insults  to  passengers,  1181 
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CARRIERS  —  continuei 
^biBurance  — 
Action  by  insunnce  emnpany  for 

loffi  of  goods,  945 
Bight  at  carrier  in  respect  to  in- 

aoranee  of  goods,  852 
Right  of  earner  to  insure  goods, 

945 
Ibisurers  — 

Carrier  as  insurer  of  baggi^, 

voL  5, 174 
Commencement  of  extraordinary 

liability,  748 
Degree  of  UiU>ility  as  warehouse- 
man, 762 
Deviation  as  a£Feeting  carrier's 

liability,  815-819 
Duration  of  extraordinary  liabil- 

itjf,  747 

Lif^ility  for  wrongful  delivery, 
838 

Notice  necessary  to  change  liabil- 
ity, 753-756 

Termination  of  extraordinary  lia- 
bility, 749-763 

Time  of  change  of  liability,  750 
Intent  in  violation  of  anti-pass  law, 

656 

Intermediate    carriers,   see  aupra, 

Connecting  carriers 
Interpretation,  see  supra,  Constrac- 

tion 

Interstate  commerce  regalated  by 

state  statutes,  912 
Interstate  commerce  act  — 

Care  of  live  stock  in  transit,  982- 
986 

Carmack  amendment,  888,  907- 

909 

Provisions  as  to  limitation  of  lia- 
bility, 810-812;  vol.  5,  214 

R^nila-tion  of  freight  ehargee,  856 
Intoxicating  liquors  — 

Confiscation  in  carrier's  hands, 
726 

Duty  to  carry,  666 
Intoxication  — 

Contributory  negligence  of  in- 
jured passenger,  vol.  5,  58 

Degree  of  care  as  to  intoxicated 
passengers,  1162 

Pnsumption  as  to  condnct  of  in- 
toxicated persons,  1186 
Litrnders   on  vehicles,  see  supra, 

Ejection  of  passengers  and  intm- 

dera 


CARRIERS  —  continued 

Jewelry  (see  also  infra,  Passengen^ 
baggage  and  effects)  — 
Commodity  for  carriage,  663 
Judicial  notice  — 

Duty  of  carrier  to  receive  and 

transport,  1096 
Operation  of  passenger  vehicles 
for  profit,  1096 
Judicial  regulation  of  rates  (see 
also  Bupra,  Courts)  — 
Delation  of  authority,  623 
Justifiable  deviation,  814 
Kissing  female  passenger  as  assault 

and  battery,  1170 
I^ase  as  affecting  liability  to  pas- 
sengers, vol.  5,  59 
Legal  process  as  excuse  for  nonde- 
livery of  goods,  846 
Licensees  — 
Duty  of  carrier  to  licensees,  1050- 
1054 

Persons  assisting  passenger,  1244 
Status  of  servants  of  carrier,  1180 

Liens  — 

Connecting  carrier's  lien,  900 
Freight  charges,  868-875 
Lighterage  services  by  shippers,  600 
Lighting  passenger  vehicles,  1077 
Lightning  causing  injury  to  goods, 
728 

Limitation  of  liability  — 

Baggage  of  passengers,  vol.  5, 
200-215 

Burden     of    proving  excepted 

causes  of  loss,  924 
Burden  of  proving  contract,  920 
Carmack  amendment,  907-909 
Carriers  of  goods,  764-812 
Carriers  of  live  stock,  986-991 
Carriers  of  passengers,  vol.  5,  8- 

17 

Conflict  of  laws,  vol.  5,  16 
Connecting  carriers  of  goods,  887 
Connecting   carriers    of  passen- 
gers, vol.  5,  153 
Degree  of  negligence  as  affecting 
validity  of  stipulation,  vol.  5, 
15 

Deviation   as  affecting  contract, 

817-819 
Drovers'  passes,  vol.  5,  12 
Duration  of  liability  as  carrier, 

761 

Employees  of  others  carried  under 
special  contract,  voi.  5,  12 
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CARRIERS  —  continued 

LimitatioD  of  liability  —  continued 
Exaction  by  carrier,  671 
Express  messengers  as  paasen- 

gexSf  vcA.  5,  13 
Negligence  as  affecting  validity 

of  stipulation,  vol.  6, 15 
Persons    traveliiig    <m  freight 

trains,  vol.  5,  11 
Sleeping  car  empli^ees  as  paeBen- 

gers,  ycL  5, 13 
Stipolations  printed  on  receipt, 

892 

Idve  stockf  see  supra,  Garrieis  of 

live  stock 
Loading  — 

Facilities  for  loading  live  stock, 
'  969 

Improper  loading  as  afEtetii^  car- 
rier's liability,  732 

Injury  to  live  stock  by  iuproper 
loading,  978 

Reloading  Uve  stock  in  transit, 
978 

Ix^ging  companies  as  common  car- 
riers, 660 

Logging  traiiis  carrying  passengers, 
1018 

Long  and  short  haul,  585,  588,  589 
LoBB  of  goods,  see  supra,  Injury  to 
goods 

Machinery,  damages  for  loss  or  de- 
lay in  transportation,  939 
Mail  carriers  as  Mnumon  carriers, 

559,  560 
Mail  clerks  — 

AncommodatioDs  on  mail  cars, 
1078 

Action  on  contract  between  car- 
rier and  government,  1092 

Assumption  of  risk  incident  to 
employment,  1013 

Liability  of  railroad  company 
for  mail  clerks'  acts,  1184 

Status  as  passengers  on  trun, 
1010 

Status  as  servants  of  railroad 
company,  1180 
Mandamus  — 

Compelling  transportation  beyond 
carrier's  line,  875 

Enforcing  duty  to  furnish  facili- 
ties, 687 


CARRIERS  —  continued 
Market  value  — 
Measure  of  damages  for  loss  of 
or  injury  to  gwds,  746,  929, 
937 

Measure  of  damages  in  absence  of 
market  vidne,  931 
Master  and  servant,  see  infra,  Serr- 
ants 

Measure  of  damages,  see  infra,  Dam- 
ages 

Mental  anguish,  see  supra.  Dam  ages 
Merchandise  carried  as  baggage,  v<A. 

5,  163-171 
Messenger  companies  as  common 

carriers,  560 
Mileage  books  — 

Effect  as  discrimination,  584 

Issuance  required  by  statute,  612 
Military  (see  also  tn/ra.  War)  — 

Special   fares  for  transportiBg 
militia,  614 
Milling  in  transit  arrangements,  596 
Misfortune  as  excuse  for  deviation, 

814 

Misrepresentations  — 
Effect  of  shipper's  misxepresen- 

tations,  731 
Value    of    goods    as  affectii^ 
charges,  856 
Mistake  — 
Ba^age  received  by  mistake,  vol. 
5,  182 

Misdelivery  of  goods  by  mistake, 
844 

Passengers  on  wrong  vehicle  by 

mistake,  1021 
Value    of    goods    as  affecting 
charges,  856 
Mitigation  of  damages  — 

Ejection  of  passengers,  vol.  5, 162 
Injury  to  goods,  935 
Mobs  — 

Excuse  for  delay  in  transporta- 
tion, 742 

Liability  of  carrier  for  mob  vio- 
lence, 1192 
Money  — 

Carriage  by  connecting  carriers, 
891 

Commodity  to  be  transported,  551, 
663 

Making   change   for  passenger, 
1106 
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CARRIERS  —  continued 
Money  —  continued 

Medium  for  payment  of  charges, 
•597 

Recital  of  bill  of  lading  as  to 
-  amount,  914 

Refusal  of  mutilated  money  for 
fare,  1105 

Motive  as  affecting  measure  of  dam- 
ages, 1094 

Moving  trains,  see  supra,  Contribu- 
tory negligeoee  of  injured  pas- 
sengers 

National  charters  as  affecting  state 
regulation  of  rates,  619 

Nature  of  goods  as  affecting  liabil- 
ity for  loss,  728-730 

Negligence  (see  also  supra,  Carriers 
of  goods ;  Carriers  of  live  stock ; 
Carriers  of  passengers ;  Con- 
tributory negligence  of  injured 
passengers;  Injuries  to  goods; 
Passengers'  baggage  and  effects ; 
Personal  injuries  to  passengers) 

Comparative  negligence,  vol.  5, 
52 

Contributory  negligence  of"  pas- 
senger, vol.  5,  17-59 

Degree  as  afFeisting  limitation  of 
liability,  vol.  5,  15 

Degree  of  care  for  safety  of  pas- 
senger, 1144-1164 

Exemption  from  liability  for  neg- 
ligence, 767-773 

Liability  for  injuries  to  passen- 
ger, 1136-1144 

Pleading  in  action  for  injuries  to 
passengers,  vol.  5,  68-71 

Proof  in  actions  for  injuries  to 
passengers,  vol.  5,  87-93 

Proximate  cause  of  loss  of  goods, 
718 

Question  for  jury,  vol.  5,  96 
Shipper's  negligence  as  relieving 

carrier  from  liability,  731 
Speed  of  vehicles,  1209. 
Negroes  — 

Protection  of  negro  passengers, 

1183 

Separate  accommodations  on  ears, 

1079 
News  agents  — 
Assnmptitm  of  risk  incident  to 

employment,  1014 


CARRIERS  —  continued 
News  agents  —  contimted 

Liability  of  railroad  company  for 

.  acts  of,  1184 
Passenger  on  train,  1010 
Nonsuit  in  action  for  injuries  to 

passenger,  vol.  5,  101 
Notice  — 

Arrival  of  goods  at  destination, 

751-756,  825 
Assent  to  limitation  of  liability, 
775-779 

Burden  of  proving  stipulations  as 
to  notice  of  claim,  922 

Circumstances  giving  rise  to 
special  damages,  936,  938 

Claim  for  injury  to  live  stock, 
991 

Congestion  of  business,  742 
Delivery  of  goods  to  carrier,  693 
Delivery  of  goods  to  connecting 

carrier,  878 
Liability  for  baggage  as  limited  by 
posted  notices,  v<^  5,  206-210 
Limitation  of  liability  by  general 

notice,  774-779 
Nature  of  baggage,  vol.  5,  167 
Number  of  cars  required  by  ship- 
per, 678 

Prerequisite  to  action  against  ear* 

rier,  947 
Publishing  rate  schedules,  603 
Rules  governing  passengers,  105& 
Seizure   of   goo^   in  carrier's 
hands,  727 
Obscenity  of  servants  as  imposing 

liability  on  carrier,  1174,  1175 
Operation  of  vehicles  — 
Advertising  time  of  trains,  1069 
Care  required,  1066-1074 
Option  to  shipper  as  to  terms  of 

contract,  784 
Ownership  of  goods  — 
Effect  as  to  duty  of  earner  to 

receive,  670,  671 
Effect  as  to  right  to  discriminate, 
577 

Right  of  action  for  loss  or  injury, 

940 

Ownership  of  means  of  transporta- 
tion, 548 

Packing  goods  for  carria^,  '665, 
674,  732 

Parol  evidence,  see  supra,  Evidence 
Partial  delivery  of  goods  as  affect- 
ing chai^ges,  860 
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CARRIERS  —  continued 
Parties  — 
Actions  by  passengers  generally, 
1092 

Actions  for  ejecting  passengers, 

vol.  5,  140 
Actions  for  injuries  to  passengers, 
vol.  5,  65-67 
Partnership  between  connecting  car- 
riers, 893,  8Q5 
Party  rate  tickets  as  discrimination, 
584 

Passengers  (see  also  supra.  Car- 
riers of  passengers;  Contribu- 
tory negligence  of  injured  pas- 
sengers ;  Personal  injuries  to 
passengers) 

Arrival  at  destinati<m  as  termi- 
nating relation,  1043-1046 

Assumption  of  extra  risk  by  em- 
ployee of  others,  1013 

Authority  of  oarrier's  servants  to 
receive,  1022 

Awaiting  transportation  as  creat- 
ing relation,  1033-1036 

Beginning  of  relation,  1029-1039 

Changing  ears  as  interrupting 
relation,  1042 

Character  of  passenger  as  ground 
for  refusal  to  carry,  1061-1063 

Condition  of  passenger  as  ground 
for  refusal  to  carry,  1063 

Consent  of  carrier  to  relation, 
1004 

Creation  of  relation,  1002-1027 
Definition,  1002 

Drovers  and  stockmen  accompany- 
ing stock,  1009 

Duration  of  relation,  1039-1048 

Duty  of  carrier  to  zeeeiTe  and 
carry,  105&-1066 

Employees  of  earner  as  passen- 
gers, 1010 

Employees  of  others  ewried  under 
contract,  1012 

Evidence  of  relation,  1028 

Express  agents  as  passengers, 
1010 

Fraud  in  obtaining  transporta- 
tion, 1006 

Free  pass  as  creating  relation, 
1008 

Qratuitous  transportation,'  1008 
>2ne^tion  of  rdatkm,  102^1039 


CARRIERS  —  co»*i»u«d 

Passengers  —  continued  < 
Invitation  of  emi^oyers  as  creat- 
ing relation,  1022-1027 
Leaving  vrfiicle   temporarily  as 
terminating  relation,  1039-1042 
Mistake  in  entering  wrong  vehicle, 
1021 

News  agents  as  passengecs,  1010 
Payment  of  fare  as  essential  to 

relation,  1004 
Permission  of  employees  as.  (Orat- 
ing relation,  1022-1027 
Persons  approaching  vdiiole,  1032 
Persons  on   construction  trains, 
1018 

Persons  on  freight  trains,  1016 
Persons  on  legging  trains,  1018 
Persons  on  street  cars,  1017 
Persons  on  vehicles  not  intended 

for  passengers,  1015 
Possession  of  ticket  as  essential 

to  relation,  1004 
Postal  clerks  as  passengers,  1010 
Rules  of  carrier  as  to  place  for 

passengers,  1020 
Signalling  vehicle  as  creating  re- 
lation, 1036 
Temporary  suspension  of  trans- 
portation, 1043 
Termination   of   relation,  1039- 
1048 

Traveling   in    unsuitable,  place, 
1019 

Visitors  on  carrier's  premises  or 

vehicles,  1053 
Who  are  passengers,  1002-1027 
Passengers'  baggage  and  eSeaba — 
Actions  for  loss  or  injury,  vol.  5, 

227-232 

Assisting  passenger  with  heavy 

hand  baggage,  1235 
Articles  carried  in  sleeping '  cars, 

vol.  5,  183 
Baggage  carried  on  free  .pass, 

vol.  5,  181 
Baggage  defined,  vol.  5,  l58 
Baggage  not  accompanied  by  pas- 
senger, vol.  5,  179-181 
Bags  and  trunks,  vol.  5,  163 
Bicycles  as  ba^age,  vol.  5,  160 
Books  as  baggage,  vol.  5,  160 
Care  required  o£  eitmeri  vol.  5. 
186 
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CARRIERS  —  etmtinued 

Passengers'  baggage  and  effects  — 
continued 

Checks  as  affecting  carrier's  lia- 
bility, vol.  5, 191 

Commenoement  of  carrier's  lia- 
biUty,  vol.  5,  188-193 

Commercial  samples  as  baggage, 
vol.  5,  163 

Compensation  for  carriage,  vol. 

5,  171-173 

Concealment  passoigOT  as  af- 
fecting earners  liabili^,  vol. 

6,  169 

Connecting  oarrier'B  liability  for 
bag^^,  vol.  5, 193-200 

Cfmtribatoiy  n^ligence  of  pas- 
senger, vol.  5,  185 

Custody  of  passenger  as  affecting 
carrier's  liability,  vtA.  &,  176 

Damages  for  loss,  vol.  5,  223-226 

Definition,  voL  5,  158 

Delay  in  transportation,  toL  5, 
222 

Delivery  to  carrier  as  inception  of 
liability,  vol.  5, 188-192 

Ddivery  to  passenger  as  termi- 
nating liability,  vol.  5,  217 

Dogs  as  baggage,  vcA.  5, 161 

Duty  of  passenger  to  claim  bag- 
gage, voi.  5,  218 

Fidlure  of  passenger  to  pay  fare 
as  affecting  carrier's  liability, 
vol.  5,  192 

Fishing  apparatus  as  hsigg&ge, 
vol.  5,  160 

Fraud  by  passenger,  vol.  5, 169 

Oratnitous  bailment  to  carrier, 
vol.  5,  181 

Grounds  of  carrier's  liability  for 
loss,  vol.  5,  187 

Hand  baggage,  vol.  5, 176 

Household  goods  as  baggage,  vol. 
5,  161 

Hunting  equipment  as  baggage, 

vol.  5,  160 
Inquiry  as  to  nature  of  baggage, 

Tol.  5,  166 
Instruments  and  implements  as 

baggage,  vol.  5, 160 
Jewdry  as  baggage,  vol.  5,  160, 

162,  163 
liability  of  carriers  by  water, 

vol.  5,  184 


CARRIERS  —  continued 
Passengers'  baggage  and  effects  — 
continued 
Limitation  of  liability,  ToL  5,  200- 
215 

Loss  or  injury  in  transit,  voL  5, 
174-232 

Merchandise  carried  as  ba^age, 
vol.  6,  163-171 

Money  as  baggage,  vol.  5,  151, 
162,  163,  182 

Negligence  of  passenger  contrib- 
uting to  loss,  vol.  5,  185 

Nonddivery  as  ecmvOTsim,  voL 
5,  222 

Notice  as  to  nature  of  ba^^age, 
vol.  5,  167 

Ownerdiip  as  affecting  liability, 
voL  5,  178 

Peratmai  injoricB  caused  by  bag:- 
gage  on  floor  of  car,  11^ 

Sami^  as  irnggnge,^  vol,  5,  163 

Termination  id  Uabilil^,  v«.  5, 
215-223 

Tocds  as  baggage,  voL  S,  160 

Unsafe  ba^age  room  causing  in- 
jury to  passmgOT,  1219 

Warehousemen's  liability  of  car- 
rier, vol.  5,  218-221 

Wearing  apparel  as  baggage,  voL 
5,  ISO 

What  oonstitates  baggage,  vol.  5, 
158-163 
Passes,  see  supra.  Free  paasee 
Payment  — 
CSaims  to  be  paid  vithin  spedfied 

time,  564 
Recovery   of  ezoessive  diai^^ 
paid,  862 
Penalties  — 
Delay  in  ddivery  of  goods,  937 
Discrimination,  655 
Exeesuve  passenger  rates,  1100 
Failoro  of  carrier  to  driver  goods, 
820 

Failure  to  famish  facUities,  676 
FaUnre  to  heat  vehicles,  1078 
Failure  to  provide  accommoda- 
tions tar  passengers,  1075 
Free  passes  prohibited,  1009 
Nonpayment  of  claims,  564,  706 
Recovery  Ita  failure  to  funiish 

faoilitiea,  680 
Stop  over  privileges  secured  by 
statute,  1086 
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GABRIERS  —  continued 
Perils  of  the  sea  — 

Act  of  God  distinguisiied,  707,  712 
Deviation  as  affecting  limitation 

of  liability,  818 
Exemption  from  liability  for  loss 
of  baggage,  vol.  5,  212 
Perishable  goods  — 
Care  required  of  carrier,  729,  740 
Condition  at  time  of  shipment, 
919 

Damages  for  delay  in  transporta- 
tion, 932 
Deviation  to  save  from  loss,  815 
Liability  of  carrier  tox  lose,  728 
Reasonable  time  -for  transporta- 
tion, 738 
Sale  by  carrier,  854 
Type  of  car  required,  683 
Personal  delivery  of  goods,  821 
Personal  injuries  to  passengers  (see 
also  Bupra,  Contributory  neg- 
ligence of  injured  passengers; 
Ejection  of  passengers) 
Accidents  while  entering  or  leav- 
ing vehicle,  1231-1232 
Actions  and  defenses,  vol.  5,  63- 
100 

Acts  of  fellow  passengers  and 
strangers,  1181-1194 

Actual  transit  as  determining  de- 
gree of  care,  1158 

Admissibility  of  evidence,  vol.  5, 
87-93 

Animals  on  track,  1198 
Arrest  of  passenger,  1173 
Articles  brought  into  vehicles  by 

other  passengers,  1188 
Articles  falling  from  orerhead 

bridge,  1197 
Assault  by  passenger  in  self  de- 
fense, 1191 
Assaults   on   passengers,  1169- 
1172 

Baggage  on  floor  of  ears,  1188 
Basis  of  carrier's  liability,  1184 
Burden  of  proof,  vol.  5,  73-87 
Cars  OIL  tracks  of  other  companies, 
1200 

Cattle  on  track,  1198 

Charter  provisions  as  to  person 

liable,  vol.  5,  59 
Children,  1160 
Collisions,  1217 


CARRIERS  —  continwd 
Personal  injuries  to  paneogers  — 

continued 
Comparative  negligence,  vol.  5,  52 
Concurrent   negligence  of  third 

persons,  1143 
Condition  of  person  earried,  1159 
Contributory  n^ligenoe,  vol.  5, 

17-59 

Crossing  or  being  on  tracks,  125^ 
1256;  vol.  5,40 

Damages,  vol.  5,  101-110 

Defective  materials  in  tracks  and 
bridges,  1197 

Defective  vehicles  and  appliances, 
1201-1209 

D^^ee  of  care  required  of  car- 
rier, 1144-1164 

Disease  eommunieated  by  servant^ 
1176 

Disease  contracted  from  fellow 

passenger,  1191 
Distance  between  street  ear  tracks, 

1199 

Dogs  brought  into  car  by  fellow 

passengers,  1189 
Employees'  acts,  1164-1181 
Evidence,  vol.  5,  87-93 
Exemplary  damages,  vol.  5,  106- 

110 

False  imprisonment  of  passenger, 

1173 

Floods  injniing  raiboad  tracks, 

1197 

Gratuitous  transportation,  1159 
Independent  contractors  causing 

injury,  vol.  5,  62 
InBnn  passengers,  1160 
Insane  passengers,  1160 
Insane  person's  acts,  1186 
Instructions,  vol.  5,  93-96 
Insufficient  time  to  enter  or  leave 

vehicle,  1237-1241 
Insulting  language  of  servants, 

1174 

Intoxicated  persons,  1162 
Kiasing  feolale  passengers,  1170 
Latent  defects  in  appliances,  1205 
Lessor  or  lessee  as  Kable,  vol.  5, 
59-62 

liability  dep«ident  on  negligence 
of  carrier,  1136-1144 

Liability  of  carrier  for  acts  of  em- 
ployees, 1164-1181 
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4:ARBIERS  —  continued 
Personal  injuries  to  passengers  — 
continued 
Limitation  of  lialnlity,  vol.  5,  8- 
17 

Means  of  transportation  as  affect- 
ing degree  of  care,  1153 

Mob  violence,  1192 

Nature  of  danger  as  affecting  de- 
gree of  care,  1156 

Negligence  of  fellow  passengers, 
1189 

Negligence  of  physician  employed 

to  attend  passenger,  1176 
Obscenity  of  servants,  1174-1175 
Obstructions  on  track,  1198 
Occupying  dangerous  or  unsoit- 

able  places,  1155,  1215 
Operation  of  ear  doors  and  gates, 

1215-1217 
Operation  of  vehicles,  120^-1218 
Overerowding  stations,  1230 
Overcrowding  vehicles^  1213 
Persons  or  companies  liable,  vol. 

5,  59-63 

Photographs  in  evidence,  vol.  5, 
93 

Platforms   in   unsafe  condition, 

1218-1223,  1226-1230 
Presumptions,  vol.  5,  73-87 
Province  of  court  and  jury,  vol. 

5,  96-101 
Proximate  cause  of  injury,  1141- 

1144 

Public  officers  making  arrests  -on 

trains,  1193 
Questions  of  law  and  fact,  vol. 

5,  96-101 
Receivership  as  affecting  liability 

of  carriers,  vol.  5,  62 
Recklessness   of  fellow  passen- 

gers,  1189 
Relation  of  carrier  and  passen- 
ger, 1168 
Res  ipsa  loquitur,  vol.  5,  74-84 
Rudeness  of  other  passengers  or 

strangers,  1191 
Rudeness  of  servants,  1174 
Safety  of  vehicles,  1209 
Sick  passengers,  1160 
Slippery   steps,   platforms  and 

decks,  1207 


CARRIERS  —  continued 
Personal  injuries  to  passengers  — 
continued 
Stations  in  misafe  condition,  121S 

-1231 

Status  of  person  carried,  1159 
Statutory  liability,  1141 
Strikes  and  mobs,  1192 
Structures  near  street  ear  tracks, 
U99 

Sudden   movements   of  vehicles, 

1210-1213,  1245 
Switches  defectively  constructed, 

1197 

TempOTary  absence  from  vehicle, 
1243 

Tracks  out  of  repair,  1195 
Traveling  on  vehicles  not  intended 

for  passengers,  1154 
Tomstike  in  unsafe  condition, 

1224 

Unforeseen  acts  of  third  persons, 

1185-1187 
UnnsQal  movemraits  of  vehicles, 

1210-1213 
Unusual  torts  of  strangers,  1192 
Violence  in  ejecting  passenger, 

vol.  5,  134-137 
Waiting  rooms  in  improper  condi- 
tion, 1223 
Who  liable,  vol.  5,  59-63 
Photographs  in  evidence,  voL  5,  93 
Physician's  negligence  as  impotable 

to  carrier,  1176 
Pipe  lines  as  common  carriers,  560 
Place  — 

Contributory  n^ligence  in  enter- 
ing car  at  wrong  {rfaoe,  vol.  5^ 
42 

Delivery  of  goods  by  carrier,  822,. 
832 

Delivery  of  goods  to  carrier,  668 
Delivery  of  goods  to  couoeetins 

carrier,  877 
Ddivery  of  live  stock  by  carrier, 

955 

Feeding  and  watering  live  stock 

in  transit,  980 
Tender  or  payment  of  fares,  1103^ 
Using  street  car  transfers,  1121 
Platforms  — 
Liability  of  carrier  for  defeds. 

1218-1223,  1226 
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CARRIERS  —  continued 
Platforms  —  continued 

Placing  goods  on  platform  as  de- 
livery to  carrier,  692 
Riding  on  car  platform  as  con- 
tribat(»ry  negligeneef  toL  6,  24- 
28 

Policemen  — 
Officers  employed  by  carrier,  1180 
Special  fares  for  transporting, 
614 

Porters  as  common  carriers,  557 
Postal  clerks,  see  supra,  Mail  clerks 
Prepayment  of  charges  — 
Effect  as  discrimination,  595 
Qroand  for  refi^  to  carry,  670 
Right  to  require,  858 
Presumptions  — 

Acceptance  of  bill  of  lading,  920 
Actions  for  injuria  to  passengers, 

vol.  5,  73-87 
Cause  of  injury  to  live  stock,  962 
Continuance  of  relation  as  ware- 
houseman, 925 
N^ligence  inferred  from  damage 

or  delay,  916 
Nondelivery  of  goods,  917 
Partial  loss  by  connecting  car- 
riers, 928 
Reasonableness     of  legislative 

rates,  632 
Receipt  of  goods  by  carrier,  916 
Relation  of  carrier  and  passen- 
ger, 1028 
Responsibility  of  connecting  car- 
riers, 925-92» 
Previous  accidents  as  evidence  of 

negligence,  vol.  5,  88 
Principal   and   agent,   see  supra, 

Agents 
Private  carriers,  549,  550 
Profits  — 

Damages  for  delay  in  delivery  of 

goods,  934 
Damages  for  refusal   to  trans- 
port, 933 
Fro  rata  charges  for  partial  car- 
riage, 859 
Protection  of  passengers,  1181-1194 
Province  of  court  and  jury  — 
Loss  of  passengers'  baggage,  vol. 
5,  231 

Personal  injuries  to  passengers, 

viA.  5,  96-101 
Relation  of  passenger  and  earrieri 

1029 


CARRIERS  —  continued 
Proximate  cause  — 

Act  of  God,  715-718 

Contributory  negligence  of  pas- 
senger, vol.  5,  18 

Damages  for  loss  of  goods,  931 

Defective    iustrumentaiities  and 
negligence,  718 

Delay  by  carrier,  721 

Delay  in  transportation,  744 

Deviation,  816 

Injuries  to  passengers,  1141-1144 
Publication  of  passenger  rates,  1098 
Public  enemy- — 

Definition,  724 

Exception  to  liability  for  loss  of 

goods,  723-726 
Excuse  for  delay,  741 
Liability  of  carrier  for  goods  of 

enemy,  702 
Public  officers,  servants  of  carrier, 
1180 

Punitive  damages  — 
Breach  of  contract  to  carry  goods, 

934 

Ejection  of  passengers,  vol.  5, 150 
Injuries  to  passengers,  vol.  5, 106- 
110 

Quantity  of  goods  as  affecting  duty 

of  carriage,  664 
Quarantine  — 

Regulations  as  excuse  for  nonde- 
livery of  goods,  847 
Regulations  as  ground  for  ejec- 
tion of  passenger,  vd.  5,  125 
Questions  of  law  and  fact,  see  supra. 
Province  of  court  and  jury 
'  Railroad  bridges  causing  injuty  to 
passengezB,  1195 
Railroad  eonmiission^'  power  to 
compel  furnishing  of  facilities, 
681 
Railroads  — 
Character  as  common  carriers, 
553-555 

ClassiBeation  for  rate  relation, 
611 

Condition  of  roadbed,  tracks,  etc., 

1195-1201 
Delivery  of  goods  to  consignee, 

823-826 

Injury  to  passengers  tm  leased 

road,  vol.  6,  60-62 
Inspection  of  road,  1198 
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CARRIERS  —  continued 
Railroads  —  continued 

Obstruction    on    track  injuring 

passengers,  1198 
Use  of  tracks  of  other  companies, 
1200 

Railway  mail  clerks,  see  supra.  Mail 
clerks 

Rates  and  rate  regulation  (see  also 
supra,  Discrimination;  infra, 
Tickets  and  fares) 

Change  as  affecting  existing  con- 
tracts, 606 

Classification  of  railroads  for  rate 
regulation,  611 

Commissions  for  rate  r^rnlation, 
620-627 

Contract  implied  from  announce- 
ment of  through  rates,  884 

Contracts  inconsistent  with  pub- 
lished rates,  603 

Demurrage,  864-868 

Discrimination  as  evidence  of  un- 
reasonable rate,  568 

Discrimination  between  carriers, 
591 

Eflfect  of  charter  provisions,  614- 
620 

Enforcement  or  relief  against  reg- 
ulations, 651-657 

Establishment  of  freight  zones, 
589 

Initial   carrier's   right    to  bind 

others,  904 
Judicial  authority,  627-635 
Legislative  eontrol  generally,  606- 

614 

Lien  for  charges,  868-875 
Lien  of  connecting  carrier,  900 
Live  stock  shipments,  952 
Long  and  short  haul,  585 
Payment  in  commodities  as  dis- 
crimination, 597 
Payment  in  services,  597-600 
Power  to  fix  rates  distinguished 

from  power  to  regulate,  625 
Prepayment  of  charges  as  condi- 
tion of  carriage,  670 
Prepayment    as  discrimination, 
595 

Prima    facie   reasonableness  of 

rates  fixed,  626 
Publication  of  rate  schedules,  603 
Reasonableness  of  legislative  rates, 

630 


CARRIERS  —  eoniinued 
Rate   and   rate   r^ulatton  —  con- 

tiniied 

Reasonableness  of  rates,  635-657 
Regulation  of  rates,  606-657 
ReUition  of  rates  to  receipts  and 

expenses,  641-643 
Relation  of  rates  to  value  of  prop- 
erty employed,  638-641 
Release  of  danu^;es  ia  payment, 
597 

Right  of  carrier  as  affected  by  in- 
jury to  goods,  935 

Right  of  earner  to  compensation 
generaUy,  854r^64 

Right  to  reasonable  compensatira, 
608 

Schedules  of  rates,  603 
Sale  of  goods  to.  enforce  charges, 
853 

Services  accessory  to  transporta- 
tion, 649-651 

Set-off  against  damages  for  injury 
to  goods,  935 

SpeciiU  features  in  fixing  ratee, 
643-649 

Ratification  of  misdeliTery  of  car- 
rier, 846 
Rebates,  605 

Receipt  of  goods  by  carrier,  658- 

672 

Receivers'  liability  for  injuries  to 

passengers,  vol.  5,  62 
Reciprocal  demurrage,  676 
Redemption  of  tickets,  1134 
Refusal  to  carry  — 

Contraband  and  dangerous  arti- 
cles, 666 
Improper  packing  as  ground,  665, 
674 

Insufficient  facilities  as  ground, 
668 

Ownership  of  goods  offered,  670- 
671 

Strikes,  etc.,  as  ground,  667 
Regulation  of  carriers,  see  supra, 
Control  and  r^ulation ;  Rates  and 
rate  r^ulation ;  Rules  and  regula- 
tions 

Release  of  damages  — 

Effect  as  discriminati<Hi,  597 
Effect  of  contract  limiting  lia- 
bility, 805 

Removal  of  goods  by  consignee  — 
Prevention  by  carrier's  fault,  758 
Reasonable  time,  756-7S3 
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CARRIERS  —  continued 

RepaitB  as  evidence  of  negligence, 
vol.  5,  88 

ResMpment  — 
Effect  OS  deviation)  813 
Stipulations  for  privilege  of  re- 
sbipping,  892 

Res  ipsa  loquitur  — 
Injuries  to  live  stock,  996 
Personal  injuries  to  passengers, 

vol.  5,  74rM 

Return  tickets,  se«  Hifra,  Tickets 
and  fares 

Riots^aa  excuse  for  delfiy  in  trans- 
portation, 742 

Road  bed  — 
Defects  causing  injury  to  pas- 
sengers, 1194 
Duty  of  railroad  company  as  to 
constrnction,  etc.,  1195 

Routes  — 
Designation  by  initial  carrier,  903 
Duty  of  carrier  of  goods,  812 

Rules  and  regulations  — 
Adoption  by  carriers  of  goods, 
660-663 

Baggage  regulations,  vol.  5, 175 
Gbanging  money  offered  in  pay- 
ment of  fare,  1106 
Duty  to  passenger  to  inform  him- 
self, 1068 
Information  to  passengers,  1068 
NoneompUanee  as  ground  for  re- 
fusing  to   receive  passenger, 
-  1065 
Notice  to  passenger,  1058 
Operation  of  vehicles,  1066 
Payment  or  trader  of  fares,  1103 
Power  of  carriers  of  passengers, 

1055-1057 
Prohibiting     passengers  from 
standing  on  ear  platforms,  vol. 
5,  25 

Purchase,  exhibition,  and  surren- 
der of  tickets,  1107 

Reasonableness  as  to  passengers, 
1057 

Violation  by  passenger  as  contrib- 
utory negligence,  vol.  5,  21 
Violation  of  rules  as  ground  of 
ejection,  vol.  5,  12S-125 
Safety  applianees,  1204 
Sales  of  goocb  by  carrier  — 
Enforcement  of  lioti  for  duives, 
874 


CARRIERS  —  continued 
Sales  of  goods  by  carriers  —  con- 
tinued 

Measure  of  danu^fos,  935 

Right  of  carrier  to  sell  goods,  853 
Samples  as  baggage,  vol.  5,  163 
Schedules  of  rates,  see  supra,  Rates  , 

and  rale  regulation 
Schedules  of  trains,  see  infra.  Time 

tables 

Schools,  special  fares  to  students, 
614 

Seats  in  vehicles,  see  supra,  Aeeom- 

modations 
Second-class  passengers  entitled  to 

projection,  1183 
Seizure  of  goods  in  transit  — 

Excuse  for  nondeliveary  of  goods, 
846 

Liability  of  carriers,  726 
Seizure,  etc.  — 

Notice  by  carrier  to  owner,  727 
Selection  of  car  by  shipper,  686 
Servants  — 

Authority  to  receive  passengers, 
1022 

Competency  as  in  issue  in  action 
against  carrier,  vol.  fi,  89 

Competent  servants  to  be  empl<^> 
ed  by  carriers  of  passengers, 
1074-1081 

Conductor's  authority,  1180 

Duty  to  employ  competent  serv- 
ants, 1082 

Insulting  langnage  to  passengers, 
1174 

Kissing  female  passengers,  1170 

Liability  of  carrier  for  acts  of 
servants,  800 

Liability  of  carrier  for  injuries 
to  passengers,  1164-llBl 

Ratification  of  tortious  aets,  vol. 
5,  108,  162 

Rudeness  to  passengers,  1174 

Sleeping  ear  servants  as  servants 
of  carrier,  1178 

Vicious  servants  employed  by  car- 
rier, 1230 

Who  are  servants  within  rules  as 
to  liability,  1178-1180 
Services  in  payment  of  charges,  597- 

600 

Set-off  and  connterdaim  — 
Action  for  injury  to  goods,  935 
Damage  to  goods  as  aet-oS  i^ainst 
charges,  801 
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CARRIERS  —  continued 
Shipowners  as  common  carriers,  555 
Shippers  — 
AtMwmmodations  for  passengers, 
1077 

Action  by  carrier  for  bread  of 
contract,  850 

Acts  relieving  carrier  from  liabil- 
ity, 731-737 

Allowance  for  services  by  ship- 
pers, 599 

Discrimination  between  jndividnal 
shippers^  577-583 

Duty  to  feed  and  water  live  stock 
in  transit,  980 

Duty  to  inspect  ears,  684 

Knowledge  of  condition  of  cars, 
684 

Liability  for  carrier's  charges,  857 

Necessity  of  compliance  with  car- 
riers' regulations,  674 

Negligence  as  excusing  misdeliv- 
ery of  goods,  846 

Place  of  offering  goods  for  car- 
riage, 668 

Recovery  of  excessive  charges,  862 

Right  to  sue  for  loss  of  goods, 
942-945 

Selection  of  ears,  686 
Shipping  — 

Baggage  of  passengers,  vol.  5, 
184 

Capture  in  act  of  deviation,  726 

Delivery  of  goods,  822 

Discbai^e  of  cargo  at  public 
landings,  821 

Duty  to  furnish  facilities,  672 

Food  for  passengers,  1078 

Limitation  of  liability  as  to  pas- 
sengers' baggage,  vol.  5,  210-215 
Short    delivery,    deduction  from 

cliai^:es,  860 
Sickness  of  passenger,  1063;  voL  5, 

121 

Side  tracks  — 
Delivery  by  sidetracking  ear,  825 
Duty  of  carrier  to  furnish,  680, 
681. 

Loading  on  side  track  car  as  de- 
livery to  carrier,  693-695 
Silver  as  commodity  for  carriage, 

Si««  of  shipment  as  affectkig  dis- 
crimination, 578 


CARRIERS  —  conliuued 
Sleeping-cars  — 

Carrier's  liability  for  baggage  in 

sleeping  ears,  vol.  5,  183 
Servants  of  sleeping  car  company 
as  carrier's  servants,  1178 
Sleeping  passengers,  duty  to  awaken, 
1087 

Special  conditions  affecting  duty  to 
furnish  cars,  673 

Special  trains,  persous  on,  as  pas- 
sengers, 1017 

Speed  as  evidence  of  oegligence, 
1209 

Spur  tracks  — 
Duty  of  carrier  to  furnish,  680- 
681 

Services  rendered  by  diippers,  600 

Stage  coaches  — 
Accidents  wbile  entering  or  leav- 
ing vehicle,  1241 
Owners  as  common  carriers,  558 

State  rooms,  see  supra.  Accommoda- 
tions 

Stations  and  depots  (see  also  infra, 

Union  depots) 
Announcement  by  carrier,  1086 
Duty  of  carrier  to  furnish  and 

maintain,  680-681,  1074 
Ejection   of   passenger  between 

stations,  vol.  5,  132-134 
Overcrowding,  1230 
Place  for  delivery  of  goods,  824 
Posting  passenger  rates  in  sta- 
tions, 1098 
Stops  to  receive  and  discharge 

passengers,  1070 
Unsafe  condition  causing  injury 

to  passengers,  1218-1231 
Stipulations,  see  supra^  Ctmtracts; 

Limiting  liability 
Stock  yards  and  pens  — 
Escape  of  live  stock,  977 
Injury  caused  by  defects,  971 
Stoppage  in  transitu  — 
Effect  of  lien  for  charges,  869 
Excuse  for  nondelivery  of  goods, 

848-850 

Stops  to  receive  and  discharge  pas- 
sengers, 1070 
Storage  of  goods  (see  also  infra. 
Warehouses) 
Expenses  as  damages  for  refusal 

to  accept  shipment,  933 
Storing  commodities  for  carriers, 
599 
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CAKRIEBS  —  continued 
Storms  — 
Effect  as  to  carrier's  liability,  728 
Excuse  for  delay,  742 
Street  railways  — 
Accidents  while  entering  or  leav- 
ing cars,  1241 
Beginning  of  relation  of  carrier 

and  paseenger,  1036-1039 
Changing  money  for  passengers, 
1106 

Character  as  common  earriets, 

553-555 

Demanding  transfer  before  pay- 
ment of  fare,  1104 

Distance  between  tracks,  1199 

Excluding  passenger  from  partic- 
ular car,  1067 

Hand-holds  for  standing  passen- 
gers, 1077 

Persons  on  street  cars  as  pas- 
sengers, 1017 

Rates  fixed  by  contract  with  city, 
1100 

Riding  on  car  platform  as  con- 
tributory negligence,  voL  5,  24- 
28 

Riding  on  running  board,  etc.,  as 
contributory  negligence,  vol.  5, 
28-30 

Rales  governing  transfers,  1067 
Straps  for  standing  passengers, 

1077 

Structnres  near  track,  1199 
Sad<^n  movements  of  ears,  1211 
Termination  of  relation  of  earrier 

and  passenger,  1047 
Time  an<l  place  of  using  transfer, 

1121 

Transfers  regulated  by  statute, 
1135 
Strikes  — 

Effect  as  to  statutory  duty  to  fur- 
nish facilities,  677 

Excuse  for  delay  in  transporta- 
tion, 743 

Ground  for  refusal  to  receive 
goods  for  carriage,  667 

Liability  of  carrier  for  acts  of 
strikers,  1192 
Students  given  special  rates  of  fare, 

614 

Subsequent  repairs  as  evidence  of 
ne^gence,  vol.  5,  88 

Sudden  danger  as  affecting  contrib- 
utory negligence,  roL  5,  56 
R.  C.  L.  Vol.  IV.— 82. 


CARRIERS  —  continued 
Suits,  see  supra.  Actions 
Sundays  and  holidays  — 
Carrying  passengers  cm  Snnday, 
1073 

Compensation  for  tzansportation 

on  Sunday,  1097 
Traveling  on  Sunday  as  contribu- 
tory negligence,  vol.  5,  48 
Switches  — 

Care  in  construction,  1197 
Charges  for  switdiing,  855 
Telegraph   companies   as  common 

carriers,  558 
Theory  of  case  in  action  for  injuries 

to  passenger,  vol.  5,  71 
Through  ears,  duty  to  furnish,  675 
Through  rates  (see  also  supra,  Rates 
and  rate  regulation) 
Contract  implied  from  acceptance, 
885 

Contract  implied  from  announce- 
ment of  through  rates,  884 
Ticket  *  brokers,  injunction  against, 
1116 

Tickets  and  fares  (see  also  supra, 
Free  passes;  supra.  Rates  and 

regulation) 
Accommodations  required  by  .  tick- 
et, 1075 

Agent's  acts   or  representations 

as  binding  on  carrier,  1131 
Amount  fixed  by  carrier,  1098 
Assent  to  conditions,  1126-1129 
Changing  money  for  passenger, 
1105 

Commutation  tickets  as  discrim- 
ination, 583,  1099 

Conditions  assented  tp  by  pas- 
senger, 1126-1129 

Conditions  in  tickets  as  binding 
on  passengers,  1117 

Construction  of  stipulations,  1129 

Coupon  tickets,  1085 

DeSnitions,  1095 

Demand  for  less  than  r^alation 
fare,  1103 

Demanding  transfer  bef<»e  pay- 
ment of  fare,  1104 

Designation  of  conveiyanee^  route 
and  direction,  1122 

Detached  coupons,  1123 

Detention  of  passenger  to  enforce 
payment,  1096 

Discrimination,  1099 


Digitized  by  Google 


1298 


INDEX 


CARRIERS  —  continued 
Tickets  and  fares  —  continued 

Discrimination  iaetween  tickets 
aud  train  fares,  1101 

Ejection  of  passenger  for  insuf- 
ficiency of  ticket  furnished  by 
carrier,  vol.  5,  125-132 

Excessive  charge  as  incurring  pen- 
alty, 1100 

Facilities  for  procuring  tickets, 
1109 

Failure  to  produce  ticket  as 
grotmd  of  ejection,  vol.  5,  115- 
121 

Fare  defined,  1095 
Free  passes  prohibited  by  stat- 
ute, 613 

Identification  of  passenger,  1124 
Injunction  against  dealing  in  non- 
transferable tickets,  1116 
Lack  of  accommodations  as  jus- 
tifying refusal  to  pay  fare,  1076 
Legal  tender  by  passenger,  1105 
Limitation  as  to  time,  1117-1122 
Mileage  books  as  discrimination, 
584 

Mileage  books  required  by  stat- 
ute, 612 

Money  in  payment,  1104 

Mutilated  money  in  payment,  1105 

Mutilated  tickets,  1123 

Nature  and  effect  of  tieket,  1112- 
1116 

Nonpayment  of  fare  as  affecting 
liability  for  baggage,  vol.  5, 192 

Nonpayment  of  fare  as  ground  of 
ejection,  vol.  5,  115-121 

Overcharge  as  incurring  penalty, 
1100 

Party  rate  tickets  as  discrimina- 
tion, 584 

Passenger's  duty  to  examine  tick- 
et, vol.  5, 128-130 

Payment  of  fare  essential  to  re- 
lation of  passenger,  1004 

Payment  otherwise  tlmn  in  mon^, 
1009 

Penalty  for  overcharge,  1100 
Place  of  entering  car  as  deter- 
mining amount,  1097 
Place  of  payment  or  tender,  1103 
Publication  of  rates,  1098 
Purchase  of  ticket  as  essoitial  to 
rdation  of  passenger,  1030 


CARRIERS  —  continued 
-  Tickets  and  fares  —  continued 
Rate  defined,  1095 
Reasonable  oompensation,  1096 
Reasonableness    of  limitations, 
1119 

Redemption  of  tickets,  1134 

Regulations  as  to  militia,  poliee- 
men,  and  stadrats,  614 

R^^olations  as  to  purchase,  ex- 
^bition,  and  sorrendier  of  tick- 
ets, 1107 

Return  tickets  as  discrtminatifm, 
583 

Return  tickets  validated  by  car- 
rier's agent,  1115 

Sale  of  tickets  over  eonneeting 
lines,  vol.  5,  158 

Second  fare  exacted  from  passen- 
ger, 1104 

Services  in  payment  for  trans- 
portation, 597-600 

Signature  by  passenger,  1124 

Special  contract  tickets  or  passes, 
1127 

Statutory  regulations,  1135 
Stop  over  privileges,  1083-1085 
Ticket  officers,  1109-1112 
Time  of  payment  or  tender,  1103 
Transferability  of  tickets,  lllfi 
Uniformity  in  ehaxges,  1009 
Validation  of  ntum  tickets,  1125 
Validity  of  provisions  ot  tiekets, 

U17-1123 
Waiver  of  eonditions,  1129 
Time  — 

Adwtising  time  of  numing  ve- 
hicles, 1069 

Delivery  of  baggage  to  earner, 
vol.  5,  190 

Delivery  of  goods,  834 

Delivery  of  goods  to  connecting 
carrier,  877 

Feeding  and  watering  live  stock  in 
transit,  980 

Limitations  in  passenger  tickets, 
1118 

Loss  of  time  as  element  of  recov- 
ery, 1094 

Payment  or  tender  of  fares,  1103 

Presentation  of  claim  against 
carrier,  794-798 

Reasonable  time  for  delivery  of 
goods,  738 
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CARRIERS  —  continued 
Time  —  continued 

Regulations  as  to  acceptance  of 

goods,  661 
Using  street  car  transfers,  1121 
Value  at  tiEoe  of  shipment  as 
measure  of  damages,  791 
Time  tables  — 
Advertising  time  of  running  vehi- 
cles, 1069 
Bvideuce  in  action  for  injuries  to 
passengers,  vd.  5,  90 
Torts  — 

Carrier's  liability  for  torts  of  serv- 
ants, vol.  5,  lOS 
Form  of  action  for  ejeeting  pas- 
sengers, vol.  5, 139 
Form  of  action  for  injuries  to 
passengers,  vol.  5,  63 
Tracks  — 

Defects  causing  injury  to  passen- 
gers, 1194-1209 
Injuries  to  passengers  on  tracks, 
1252-1256 
Traffic   arrangements   as  creating 

partnership,  895 
Trainmen,  see  infra,  Servants 
Transfer  companies  — 

Authority  as  agents  of  shipper, 
801 

Connecting  carriers,  8^*7 
Transfers,  see  supra.  Street  Rail- 
ways 

Transportation  (see  also  supra,  Car- 
riers of  goods;  Carriers  of  live 
stock;  Carriers  of  passengers; 
Passengers'  baggage  and  effects) 

Damages  for  delay  in  transport- 
ing passengers,  vol.  5,  105 

Discriminatioii  as  to  facilities,  594 
Trespassers  — 

Duty  of  carrier  to  trespassers, 
1049-1051 

Xiiability  for  ejection  tnm  v^de, 
vol.  5,  112-114 

Persons  on  vehicles  not  intended 
for  passengers,  1015 
Trover  and  conversion  — 

Delay  in  transportation  as  eon- 
version,  745 

Measure  of  damages  for  conver- 
sion of  goods,  935 

Refusal  to  deliver  goods  on  de- 
mand, 836 

Sale  of  goods  by  carrier,  853 
Truckmen  as  common  carriers,  557 


CARRIERS  —  continued 

Tug  as  common  carrier  of  tow,  555 
Unclaimed  goods,  830 
Union  depots  — 

Liability  of  carrier  for  defects, 
1220 

Servants  of  union  depot  company 
as  carrier's  servants,  1179 

Vicious  servants  employed  by  de- 
pot company,  1230 
United  States  courts  — 

Control  over  state  r^uiation  of 
rates,  631 

Effect  of  decisions  of  state  courts, 
807 

Unloading  live  stock  — 
Liability  for  delay,  958 
Usages  and  customs,  956 

Unusual  condition  of  business,  673 

Usages  and  customs  — 

Delivery  of  goods  by  carrier,  821 
Delivery  of  goods  to  carrier,  692 
Delivery  of  live  stock  without  bill 

of  lading,  955 
Deviation  by  carrier,  812 
Evidence  of  negligence,  vol.  5,  90 
Limitation  of  liability,  779 
Mode  of  delivering  goods,  829 
Modification  of  shipping  contracts, 
915 

Unloading  live  stock,  956 
Value  — 

Goods  at  time  and  place  of  ship- 
ment, 791 
Measure  of  damages  for  failure  to 

deliver  goods,  929 
Proof  of  value  of  live  stock,  999 
Recital  of  bill  of  lading,  930 
Statement  of  real  value  by  ship- 
per, 792 

Variance  in  actions  for  injuries  to 

passengers,  vol.  5,  71 
Vehicles,  see  supra.  Can 
Venue  — 
Actions  against  oarriors  of  pas- 
sengers, 1092 
Actions  for  injuries  to  passengers, 
vol.  5.  65 

Verdict,  direction  of,  for  injuries  to 

passenger,  vol.  5, 101 
Vindictive  damages  — 

Ejection  of  passengers,  vol.  5, 
150 

Injuries  to  passengers,  vol  5, 
lOft-llO 
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CABRIERS  —  continued 
Violation  of  law  as  contributory 

negligence,  vol.  5,  47 
Wagoners  as  common  carriers,  557 
Waiting  rooms  — 

Duty  of  carrier  to  provide,  1074 
Liability  of  carrier  for  improper 
condition,  1223 
Waiver  — 

Conditions  in  tickets,  1129 
Lien  for  freight  char^es^  871 
Performance  of  atipulations  by 

shipper,  799 
Requirement  of  prepayment  of 
charges,  671 
War- 
Destruction  of  goods  by  military 

authority,  726 
Use  of  fatties  by  military  au- 
tborities,  674 
Warehousemen  — 
Bag^iage  in  warehouse  or  cheek 

room,  vol.  5,  218 
Charges  as  damages  for  refusal  to 

accept  shipment,  933 
Discximination  as  to  accommoda- 
tions, 594 
Duty  to  store  unclaimed  goods, 
830 


CARRIERS  —  eontiuued 
Warehousemen  —  continued 
Liability  of  carrier  as  warehouse- 
man, 747-763 
Preeomption  as  to  continuance  of 

relation,  925 
Storage  of  goods  for  connecting 
carrier,  878 
Water  for  passengers,  1078 
Water  closets  for  use  of  passengers, 
1078 

Watering  live  stock,  see  attpra.  Feed- 
ing and  watering  live  stock  in 
transit 

Weather  conditions  — 
Cause  of  injurv  to  live  stock,  972, 
974-fl76 

Duty  of  carrier  to  heat  vehicles, 
1077 

Excuse  for  delay,  742 
Injury  to  live  stoi^,  961 
LiabiUty  of  carrier  for  failure  to 

heat  waiting  room,  1223 
Proximate  eause  of  loss,  744 
Unheated  cars  injuring  pusen- 
ger's  health,  vol.  5,  44 

Wharfage,  discrimination  as  to  ac- 
commodations, 595 

Zones  for  fixing  freight  rates,  589 
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